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EXPLANATION 


T HE object in view in preparing- Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Haw. The clear-cut and exhaustive propositions compris¬ 
ing the text arc supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment: or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume, This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, ami 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 
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XII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES—Continued 


I. ELECTION 


1. In General 


§ 1237. Definition, Nature, and Statement of 
Principle 

The doctrine of election, as applied to wills, Is the 
obligation imposed on a devisee or legatee to choose be¬ 
tween two inconsistent or alternative rights or claims, 
where the testator intended that both should not be 
enjoyed. 

The doctrine of election, as applied to wills, is 
the obligation imposed on a person to choose be¬ 
tween two inconsistent or alternative rights or claims 
in instances where it was clearly the intention of the 
testator that he should not enjoy both. 19 It is based 


on the equitable ground that a person cannot be 
permitted to claim inconsistent rights with respect 
to the same subject matter, 20 and that he who ac¬ 
cepts the bounty of the testator must do so on such 
terms and conditions as the testator may choose to 
impose. 21 The doctrine is predicated or founded on 
the intention of the testator, 22 and on the theory 
that there is an obligation imposed on a person to 
choose between two inconsistent or alternative rights 
or claims when an intent appears that he shall not 
enjoy both. 23 It means that a person who takes 


19- Cal.—In re Ettlinger's Estate, 
167 P.2d 738, 73 C.A.2d 967. 

Fla.—First Nat. Bank of St. Peters¬ 
burg v. MacDonald, 130 So. 596, 100 
Fla. 675. 

Ind.— Corpus Juris cited in, Suverkrup 
v. Suverkrup, 18 N.E.2d 488, 491, 
106 Ind.App. 406. 

towa.— Corpus Juris quoted in In re 
Schroeder's Estate, 293 N.W. 492, 
496, 228 Iowa 1198. 

Ky.—Craven v. Craven, 205 S.W. 406, 
181 Ky. 428. 

Mo.—Lansdale v. Dearing, 173 S.W. 
2d 25, 351 Mo. 356, 147 A.L.R. 728 
—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion overruled 
171 S.W.2d 69, 350 Mo. 1235— Cor¬ 
pus Juris cited in Colvin v. Hutch¬ 
inson, 92 S.W.2d 667, 668-669, 338 
Mo. 576, 105 A.L.R. 266. 

N.J.—Bankers’ Trust Co. of New 
York v. Greims, 169 A. 655, 115 N. 
J.Eq. 102, affirmed 176 A. 112, 117 
N.J.Eq. 397. 

N.Y.—In re Hills’ Will, 191 N.E. 12, 
264 N.Y. 349, 93 A.L.R. 1380. 

N.C.— Corpus Juris quoted in Lovett 
v. Stone, 79 S.E.2d 479, 239 N.C. 1 
206. 

Tt . l .—Corpus Juris cited in Osborn v. 
Worcester County Trust Co., 7 A.2d 
678, 680, 63 R.I. 164. 

Tex.— Corpus Juris quoted In Miller 
v. Miller, 235 S.W.2d 624, 626, 149 
Tex. 543— Corpus Juris quoted in 
Dakan v. Dakan, 83 S.W.2d 620, 624, 
125 Tex. 305. 

Corpus Juris quoted In Harkey 
v. Lackey, Civ.App., 259 S.W.2d 641, 
643, error refused no reversible 
error—Corpus Juris quoted in 
Wicker v. Rowntree, Civ.App., 185 
S.W. 2d 150, 153— Corpus Juris quot¬ 
ed in Logan v. Logan, Civ.App., 112 
S.W.2d 515, 519, error dismissed— 
Corpus Juris quoted in White v. 
Hebberd, Civ.App., 89 S.W.2d 482, 
486. 

69 C.J. p 1089 note 63. 


Acceptance, renunciation, and aban¬ 
donment of devise or legacy see su¬ 
pra §§ 1147-1152. 

Acts or circumstances amounting to 
election to take under will see in¬ 
fra §§ 1275-1281. 

Acts or circumstances amounting to 
election to take against will see in¬ 
fra § 1282. 

Election defined generally see 28 C.J. 

S. p 1053 note 90-p 1055 note 24. 
Estoppel by acceptance of devise or 
legacy as to claimants other than 
heir see supra § 1149. 

Remedies of widow in action to con¬ 
strue will see supra § 1082. 

Exercise of choice 

Election under a will consists in 
the exercise of a choice offered a 
devisee or legatee of either accept¬ 
ing its benefits and surrendering 
some claim, right, or property which 
the will undertakes to dispose of, or 
of retaining his claim, right, or prop¬ 
erty, and rejecting the provisions 
made for him by the will; he cannot 
do both. 

Ill.—Lloyd v. Treasurer of State of 
Ill., 82 N.E.2d 470, 401 Ill. 520— 
Ness v. Lunde, 68 N.E.2d 458, 394 
Ill. 286—Schlimme v. Schlimme, 4 
N.E.2d 369, 364 Ill. 303—Burns v. 
First Nat Bank of Joliet, 136 N.E. 
695, 304 Ill. 292. 

Other definitions 

(1) The doctrine of election in 
connection with testamentary instru¬ 
ments, where applicable, requires a 
person who is given benefit under a 
will to determine whether to accept 
such benefit or to assert some oth¬ 
er claim which he has against the 
estate of testator or the property dis¬ 
posed of by will. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

(2) The doctrine of equitable elec¬ 
tion is that a person shall not claim 

8 


1 an interest under one instrument, 
such as a will, without giving full 
effect to it as far as he can and re¬ 
nouncing any right to property which 
would defeat the disposition. 

N.Y.—In re Lago’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

20. Cal.—In re Moore’s Estate, 216 
P. 981, 62 C.A. 265. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion overruled 
171 S.W.2d 69, 350 Mo. 1235—Cor¬ 
pus Juris cited in Colvin v. Hutchi¬ 
son, 92 S.W.2d 667, 669, 338 Mo. 
576, 105 A.L.R. 266. 

Tenn.—Elmore v. Covington, 172 S. 
W.2d 809, 180 Tenn. 128. 

Nashville Trust Co. v. Winters, 
130 S.W.2d 152, 23 Tenn.App. 262. 

21. Ill.—Oglesby v. Springfield Ma¬ 
rine Bank, 69 N.E.2d 260, 395 Ill. 
37—Martin v. Casner, 48 N.E.2d 
944, 383 Ill. 260. 

22. N.Y.—In re Lage's Will, 4 N.Y.S. 
2d 474, 167 Misc. 636. 

R.I.—Osborn v. Worcester County 
Trust Co., 7 A.2d 678, 03 R.X. 164. 
Tex.— Corpus Juris quoted in Miller 
v. Miller, 235 S.W.2d 624, 626, 149 
Tex. 543— Corpus Juris quoted in 
Dakan v. Dakan, 83 S.W.2d 620, 
624, 125 Tex. 305. 

Corpus Juris quoted in Logan v. 
Logan, Civ.App., 112 S.W.2d 515, 
519, error dismissed. 

Va.—Beard v. Callison, 54 S.B.2d 568, 
133 W.Va. 121. 

Purpose of doctrine is to consum¬ 
mate the intention of the testator. 

Mo.—Lansdale v. Dearing, 173 S.W.2d 
25, 351 Mo. 356, 147 A.L.R. 728. 

23. Mo.—Sutorius v. Mayor, 170 S. 
W.2d 387, 350 Mo. 1235, motion 
overruled 171 S.W.Sd 69, 350 Mo. 
1235—Prouse v, Schmidt, 156 S.W. 
2d 919. 

R.I.—Osborn v. Worcester County 
Trust Co„ 7 A.2d 678, 63 R-L 164. 
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under a will must give full effect to it and conform 
to all of its legal provisions, 24 and that he cannot 
accept a benefit given by the testamentary instru¬ 
ment and evade its burdens. 26 

The principle is that one shall not take any bene¬ 
ficial interest under a will, and at the same time 
reject its adverse provisions, or set up any right or 
claim of his own, even if legal and well founded, 
which would defeat or in any way prevent the full 
effect and operation of every part of the will, 26 or 
that he who accepts a benefit under a will must adopt 


the whole contents of the instrument, conforming to 
all its provisions and renouncing every right incon¬ 
sistent with it. 27 It may obligate a person to sur¬ 
render his own property in order to accept benefits 
given him under a will. 28 The doctrine involves 
choice, based on a knowledge both of the facts and 
of the law applicable to the subject matter with re¬ 
spect to which the choice is to be made. 20 

The doctrine originally was derived from the civil 
law, 30 and is well established. 31 It is an equitable, 32 


24. Kan.—Lytle v. Wade, 284 P. 
411, 129 Kan. 671. 

N.C.—Commercial Nat. Bank of Char¬ 
lotte v. Misenheimer, 191 S.E. 14, 
211 N.C. 619, 110 A.L.R. 1310— 
McGehee v. McGehee, 127 S.E. 684, 
189 N.C. 668. 

Okl.—Carlile v. Harmon, 66 P.2d 496, 
179 Okl. 303. 

Tenn.—Nashville Trust Co. v. Win¬ 
ters, 130 S.W.2d 162, 23 Tenn.App. 
262. 

Wash.—Tacoma Sav. & Loan Ass’n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 676. 

25. Kan.—Lytle v. Wade, 284 P. 411, 
129 Kan. 671. 

Okl.—Carlile v. Harmon, 66 P.2d 495, 
179 Okl. 303. 

28. Ill.—Lloyd v. Treasurer of State 
of Ill., 82 N.B.2d 470, 401 Ill. 520 
—Schlimme v. Schlimme, 4 N.E,2d 
369, 364 Ill. 303. 

Mass.—Hyde v. Baldwin, 17 Pick. 
303. 

Mo.—In re Dean's Estate, 166 S.W.2d 
629, 360 Mo. 494. 

N.J.—Bankers’ Trust Co. of New 
York v. Greims, 169 A. 655, 115 N. 
J.Eq. 102, affirmed 176 A. 112, 117 
N.J.Eq. S97. 

N.C,—Corpus Juris cited in Sandlin 
v. Weaver, 83 S.E.2d 806, 810, 240 
N.C. 708—Corpus Juris quoted In 
Lovett v. Stone, 79 S.E. 2cl 479, 
484, 239 N.C. 206—Rouse v. Rouso, 
75 S.B.2d 300, 237 N.C. 492—Corpus 
Juris cited In Wachovia Bank <fe 
Trust Co. v. Burrus, 66 S.E.2d 183, 
184, 230 N.C. 692—Lamb v. Lamb, 
40 S.E.2d 29, 226 N.C, 662—Ben¬ 
ton v. Alexander, 32 S.E,2d 684, 
224 N.C. 800, 156 A.L.R. 814. 

Tenn.—Elmore v. Covington, 172 S. 
W.2d 809, 180 Tenn. 128—Williams 
v. Williams, 16 Lea 438. 

Duncan v. Peebles, 192 S.W.2d 
235, 28 Tenn.App. 592—Wilson v. 
Wilson, 130 S.W.2d 140, 23 Tenn. 
App. 244. 

Tex.—Corpus Juris quoted in Miller 
v. Miller, 235 S.W.2d C24, 626, 149 
Tex. 543—Corpus Juris quoted in 
Dakan v. Dakan, 83 S.W.2d 620, 624, 
125 Tex. 305. 

Corpus Juris quoted in Harkey 
v. Lackey, Civ.App., 259 S.W.2d 641, 
643, error refused no reversible 


error—Corpus Juris quoted in 

Wicker v. Rowntree, Civ.App., 185 
S.W.2d 150, 153—Corpus Juris 

quoted in Logan v. Logan, Civ. 
App., 112 S.W.2d 515, 519, error dis¬ 
missed—Corpus Juris quoted in 
White v. Hebberd, Civ.App., 89 S. 
W.2d 482, 486. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

69 C.J. p 1089 note 64. 

27. Cal.—In re Moore’s Estate, 216 
P. 981, 62 C.A. 265. 

Mo.—Colvin v. Hutchinson, 92 S.W. 
2d 667, 338 Mo. 576, 105 A.L.R. 
266. 

N.J.—Bankers’ Trust Co. of New 
York v. Greims, 169 A. 655, 115 N. 
J.Eq. 102, affirmed 176 A. 112, 117 
N.J.Eq. 397. 

Tenn.—Nashville Trust Co. v. Win¬ 
ters, 130 S.W.2d 152, 23 Tenn.App. 
262. 

Tex.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 543—Dakan v. Dakan, 
83 S.W.2d 620, 125 Tex. 305. 

Harkey v. Lackey, Civ.App., 259 
S.W.2d 641, error refused no re¬ 
versible error—Waller v. Gilliland, 
Civ.App., 231 S.W.2d 939, error re¬ 
fused—Leach v. Leach, Civ.App., 
208 S.W.2d C18, refused no revers¬ 
ible error—White v. Hebberd, Civ. 
App., 89 S.W.2d 482. 

Wash.—Tacoma Sav. & Loan Ass’n v. 
Nadham, 128 P.2d 082, 14 Wash.2d 
576. 

W.Va.—Board v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

Implied condition that he who ac¬ 
cepts a benefit under a will con¬ 
form to all its provisions and re¬ 
nounce every right inconsistent 
with it see supra § 1149. 

Confirms will 

The equitable doctrine of election 
is based on the proposition that one 
claiming a right given under a will 
confirms the will and therefore 
should not be permitted to assert a 
right inconsistent with its provi¬ 
sions, and thereby defeat the will. 
Ill.—Tilton v. Tilton, 47 N.E.2d 464, 
382 Ill. 426. 

28. Mo.—Lansdale v. Dearing, 173 
S.W.2d 25, 351 Mo. 356, 147 A.L.R. 
728. 


Derogation of property right 

The doctrine of equitable election 
is in derogation of the property right 
of the true owner. 

N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E. 2d 598, 
242 N.C. 734. 

29. Fla.—Florida Nat. Bank of Jack¬ 
sonville v. Tavel, 171 So. 231, 126 
Fla. 415. 

Ignorance of doctrine of election 
is not within the maxim that igno¬ 
rance of the law is no excuse, since 
rule is considered as a matter of 
fact rather than as a matter of law 
and misconception of its application 
or effect is regarded as a mistake of 
fact. 

W.Va.—Beard v. Callison, 54 S.E.2d 
668, 133 W.Va. 121. 

30. Tex.—Corpus Juris quoted in 
Miller v. Miller, 236 S.W.2d 624, 
626, 149 Tex. 643—Corpus Juris 
quoted in Dakan v. Dakan, 83 S.W. 
2d 620, 624, 125 Tex. 306. 

Corpus Juris quoted in Harkey 
v. Lackey, Civ.App., 259 S.W. 2d 
641, 643, error refused no reversi¬ 
ble error—Corpus Juris quoted in 
Logan v. Logan, Civ.App., 112 S. 
W.2d 515, 619, error dismissed. 

69 C.J. p 1090 note 67. 

31. Ill.—Oglesby v. Springfield Ma¬ 
rine Bank, 69 N.E.2d 269, 395 Ill. 
37—Martin v. Casner, 48 N.E.2d 
944, 383 Ill. 260. 

Long recognized in state 
Mo.—Lansdale v. Dearing, 178 S.W.2d 
25, 351 Mo. 356, 147 A.L.R. 728. 

32. Iowa.—Sofcik v. Sheker, 41 N.W. 
2d 709, 241 Iowa 571. 

Mo.—Corpus Juris oited in Sutorlus 
v. Mayor, 170 S.W.2d 387, 396, 350 
Mo. 1235, motion overruled 171 S. 
W.2d 69, 350 Mo. 1235. 

N.J.—Bankers' Trust Co. of New 
York v. Greims, Oh., 169 A. 655, 116 
N.J.Eq. 102, affirmed 176 A. 112, 
117 N.J.Eq. 397. 

N.Y.—In re Lage's Will, 4 N.Y.S.2d 
474, 167 Misc. 686. 

Ohio.—Brenneman v. Seeds, Prob., 71 
N.B.2d 724. 

R.I.—Osbcrn v. Worcester County 
Trust Co., 7 A.2d 678, 63 RX 164. 
Tex.—Corpus Juris quoted in Mil¬ 
ler v. Miller, 235 S.W.2d 624, 626, 
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not a statutory, 33 doctrine, and often involves estop¬ 
pel. 34 In some states, however, there are statutes 
declaratory of, or applying, the equitable principle 
of election, in some instances in broad and general 
terms, 35 but the doctrine is none the less of equitable 
origin because it is under statutory regulation. 36 It 
has been held that the right of election is not prop¬ 
erty or a property right, 37 but it has also been held 
that a surviving widow’s right under statute to re¬ 
nounce her deceased husband’s will and take the 
share of his estate provided by statute is a valuable 
and paramount property right and not a mere gratui¬ 
ty. 38 

§ 1238. Right of, and Necessity for. Election 
in General 

a. In general 

b. What law governs 

c. Conditions at what time govern 

a. In General 

An election with respect to rights under a will is 


proper and necessary where a beneficiary under a will 
has an interest, statutory or otherwise, in property de¬ 
vised or bequeathed to another, which is independent of 
any rights given by the will, and it appears the testator 
did not intend that the beneficiary should have both, 
or where a will seeks to impose a responsibility on, or 
curtail a property right of, one who is named as a devisee 
or legatee. 

In general, an election with respect to rights under 
a will is proper and necessary where a beneficiary 
under a will has an interest, statutory or otherwise, 
in property devised or bequeathed to another, which 
is independent of any rights given by the will, and 
it appears the testator did not intend that the bene¬ 
ficiary should have both, 39 or where a will seeks 
to impose a responsibility on, or curtail a property 
right of, one who is named as a devisee or legatee. 40 
Thus, where a testator makes a gift on condition 
that the donee give up a certain property interest 
or other right, the donee generally is required to 
elect whether or not to comply with the conditions 
imposed or to renounce the gift. 41 In order to ren¬ 
der an election necessary there must he a plurality 
of gifts, rights, or remedies, 42 their validity must be 


149 Tex. 543—Corpus Juris quoted 
in Dakan v. Dakan, 83 S.W.2d 
620, 624, 125 Tex. 305. 

Corpus Juris quoted in Harkey 
v. Lackey, Civ.App., 259 S.W.2d 
641, 643, error refused no revers¬ 
ible error—Corpus Juris quoted in 
Logan v. Logan, Civ.App. f 112 S. 
W.2d 515, 519, error dismissed. 

69 C.J. p 1090 note 66. 

Buie of practice 

Doctrine of election is not rule of 
positive law, but rule of practice 
in equity. 

Fla.—Florida Nat. Bank of Jackson¬ 
ville v. Tavel, 171 So. 231, 126 
Fla. 415. 

33. III.—Lloyd v. Treasurer of State 
of Ill., 82 N.E.2d 470, 401 Ill. 520— 
Palenske v. Palenske, 118 N.E. 46, 
281 Ill. 574. 

Tex.—Corpus Juris quoted in Mil¬ 
ler v. Miller, 235 S.W.2d 624, 626, 
149 Tex. 543—Corpus Juris quoted 
in Dakan v. Dakan, 83 S.W.2d 620, 
624, 125 Tex. 305. 

Corpus Juris quoted in Harkey 
v. Lackey, Civ.App., 269 S.W.2d 
641, 643, error refused no revers¬ 
ible error—Corpus Juris quoted in 
Logan v. Logan, Civ.App., 112 S.W. 
2d 515, 519, error dismissed. 

34. Tenn.—Elmore v, Covington, 
172 SW.2d 809, 180 Tenn. 128. 

Similar to estoppel 

Election has some similarity to 
equitable estoppel, in that it pre¬ 
cludes someone from claiming any¬ 
thing inconsistent therewith. 

Iowa.—Sefcik v. Shelter, 41 N.W.2d 
709, 241 Iowa 571. 

Estoppel by conduct 

The doctrine of election has its 


basis in equitable doctrine of estop¬ 
pel by conduct, which, in turn, has 
its foundation in the necessity of 
compelling the observance of good 
faith. 

U.S.—McFarland v. Campbell, CkA. 
Tex., 213 F.2d 855. 

35. Ga.—Holliday v. Pope, 53 S.E. 
2d 350, 205 Ga. 301—Rieves v. 
Smith, 192 S.E. 372, 184 Ga. 657, 
112 A.L.R. 368. 

Tex.—Corpus Juris quoted in Dakan 
v. Dakan, 83 S.W.2d 620, 624, 125 
Tex. 305. 

Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 515, 
519, error dismissed. 

Widow's right to elect see infra §§ 
1256-1266. 

36. Ohio.—Brenneman v. Seeds, 
Prob., 71 N.E.2d 724. 

37. Mass.—Friedman v. Andrews, 
200 N.E. 575, 293 Mass. 566—Jones 
v. Maguire, 108 N.E. 1073, 221 
Mass. 315. 

N.Y.—In re Visich’s Will, 122 N.Y.S. 

2d 782, 204 Misc. 1. 

Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368. 

38. Va.—First Nat. Exchange Bank 
of Roanoke v. Hughson, 74 S.E. 
797, 194 Va. 736. 

39. W.Va.—Beard v. Callison, 54 S. 
E.2d 568, 133 W.Va. 121. 

Income from another’s property 
Where will directs that life income 
payable to widow be made in part 
from dividends on stock given by 
the testator to a beneficiary during 
his life, the beneficiary must elect 
whether to take under the will and 
permit the dividends from stock to 
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be so used, or to renounce interest 
under the will. 

N.Y.—:In re Kennedy's Will, 62 N.Y. 
S.2d 499. 

40. Cal.—In re Ettlingor’s Estate, 
167 l>.2d 738, 73 C.A.2d 967. 

Tex.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 543. 

Harkey v. Lackey, Civ.App., 259 
S.W.2d C41, error refused no re¬ 
versible error. 

41. N.Y.—In re Hurlburt’s Estate, 
64 N.Y.S.2d 575. 

Necessity for forced heir to accept 
bequest as a whole or to renounce 
all testamentary advantage and 
claim only his legitime soo supra 
§ 98 b. 

Quasi purchaser 

The donee is regarded as a quasi 
purchaser entitled to a preference in 
cases where thcro is occasion for 
considering preferences, 

N.Y.—In re Ilurlburt's Estate, supra. 

42. Fla.—First Nat. Hank of St. 
Petersburg v. MacDonald, 130 So. 
596, 100 Fia. 675. 

Ga.—Corpus Juris quoted ia Rieves 
v. Smith, 192 S.E. 372, 379, 184 Ga. 
657, 112 A.L.R. 368. 

Ill.—Martin v. Casner, 48 N.E.2d 
944, 383 Ill. 260—Townsend v. 

Townsend, 199 N.E. 786, 362 Ill. 
384. 

N.J.—Bankers' Trust Co. of New 
York v. Greims, 169 A. 655, 115 
N.J.Eq. 102, affirmed 176 A. 112, 
117 N.J.Eq, 397. 

N.C.—Sandlin v. Weaver, 83 S.E.2d 
806, 240 N.C. 703—Wachovia Bank 
& Trust Co, v. Burrus, 55 S.E.2d 
183, 230 N.C. 592. 
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established, 43 and they must be inconsistent with 
each other, 44 that is, there must be an intention by 
the testator that both should not be enjoyed by the 
beneficiary, or that one should be a substitute for the 
other. 45 

It must appear that the testator, by testamentary 
disposition, has violated some right or assumed to 
dispose of some property or interest owned by the 
person required to elect, 46 and also, that the testator 
has made a valid gift of other property absolutely 
and actually owned by him to the person with whose 
property he has thus dealt, or otherwise conferred 
some benefit on him. 47 For example, an election 
cannot be required of a person who has been given 
nothing by the will, and who has no rights there¬ 
under, 48 or who is given only what he would have 
had without a will, 49 or where the will does not 


give away his property or deprive him of any prior 
existing right, 60 or where property, a life interest in 
which is devised to a beneficiary, is subsequently 
conveyed in fee to the beneficiary, thus removing 
the subject matter of the devise from the will. 51 

Although the doctrine of election is not limited to 
cases of property in which the testator has no 
interest, 52 as, for example, where the doctrine is 
applied so as to require a surviving spouse to elect 
between rights granted in the estate of the deceased 
spouse by law or under the will of the deceased 
spouse, as discussed infra §§ 1256-1267, in the ab¬ 
sence of such a situation, it is generally held that 
to make an election necessary there must be a gift 
or an attempt to dispose of property which is not 
the testator’s and as to which he has no power of 
disposition, 53 and that no election is required where 


Tex.—Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 515, 
519, error dismissed. 

69 C.J. p 1090 note 70. 

43. Ga.—Holliday v. Pope, 53 S.E. 2d 

350, 205 Ga. 301—Corpus Juris 

quoted in Rieves v. Smith, 192 
S.E. 372, 379, 184 Ga. 657, 112 
A.L.R. 3 68. 

Tex.—Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 
515, 519, error dismissed. 

69 C.J. p 1090 note 71. 

Void provision 

Where a provision in a will is 
void there is no basis for an election, 
and, although conduct of ’ a party 
would otherwise constitute an elec¬ 
tion, it does not operate as a re¬ 
nunciation of his other rights. 

Ky.—Ford v. Yost, 186 S.W.2d 890, 
299 Ky. 682, 162 A.L.R. 149. 

44. Ga.—Corpus Juris quoted in 
Rieves v. Smith, 192 S.E. 372, 379, 
184 Ga. 657, 112 A.L.R. 368. 

Ill.—Martin v. Casner, 48 N.E.2d 944, 
383 Ill. 260. 

Mo.—Prouse v. Schmidt, 156 S.W.2d 
919. 

N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E.2d 598, 
242 N.C. 734—Sandlin v. Weaver, 
83 S.E.2d 806, 240 N.C. 703—Wa¬ 
chovia Bank & Trust Co. v. Burrus, 
55 S.E.2d 183, 230 N.C. 592. 

Tenn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

Tex.—Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 
515, 519, error dismissed. 

Wis.—In re Paulson’s Will, 36 N.W. 

2d 95, 254 Wis. 258. 

69 C.J. p 1090 note 72. 

If both gifts can stand together 

an election is unnecessary. 

Wash.—Tacoma Sav. & Loan Ass'n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 


Intent to give both 

The doctrine of election is not 
applicable to cases where the tes¬ 
tator, erroneously thinking certain 
property is his own, gives it to a 
donee to whom in fact it belongs, 
and also gives him other property 
which is really the testator’s own, 
since under such circumstances the 
testator intends that the devisee 
shall have both, although he is 
mistaken as to his own title to one. 
N.C.—Wachovia Bank & Trust Co. 
v. Burrus, 55 S.E.2d 183, 230 N.C. 
592—Benton v. Alexander, 32 S.E. 
2d 584, 224 N.C. 800, 156 A.L.R. 
814. 

Pa.—In re Laughlin’s Estate, 78 Pa. 
List. & Co. 361, 1 Fiduciary 582, 99 
Pittsb.Log.J. 485, 65 York Leg. 
Roc. 173. 

Bights held not inconsistent so as 
to require election 

(1) Right as legatee to legacy and 
as executor to renounce provision in 
will fixing his fee and assert his 
statutory right to have the court 
fix a reasonable fee for his compen¬ 
sation. 

Ind.—Suverkrup v. Suverkrup, 18 
N.K.2d 488, 106 Ind.App. 406. 

(2) Other claims or rights held not 
inconsistent see 69 C.J. p 1090 note 
72 [a]. 

45. Fla.—First Nat. Bank of St. 
Petersburg v. MacDonald, 130 So. 
596, 100 Fla. 675. 

N.J.—Bankers’ Trust Co. of New 
York v. Greims, 16D A. 665, 115 
N.J.Eq. 102, affirmed 176 A. 112, 
117 N.J.Eq. 397. 

46. Ill.—Oglesby v. Springfield Ma¬ 
rine Bank, 69 N.E.2d 269, 395 Ill. 
37. 

Md.—Wilson v. Safe Deposit & Trust 
Co. of Baltimore, 37 A.2d 321, 
183 Md. 245, 152 A.L.R. 892. 

Tex.—WipfC v. Wipff, Civ.App., 209 
S.W.2d 947—Mason & Mason v. 

li 


Brown, Civ.App., 182 S.W.2d 729, 
error refused. 

47. U.S.—McFarland v. Campbell, 
C.A.Tex., 213 F.2d 855. 

Ill,—Oglesby v. Springfield Marine 
Bank, 69 N.E.2d 2G9, 3 95 Ill. 37— 
Martin v. Casner, 48 N.E.2d 944, 
383 Ill. 2G0. 

Md.—Wilson v. Safe Deposit & Trust 
Co. of Baltimore, 37 A.2d 321, 183 
Md. 245, 152 A.L.R. 892. 

Tex.—WipfC v. WipfC, Civ.App., 209 
S.W.2d 947—Mason & Mason v. 
Brown, Civ.App., 182 S.W.2d 729, 
error refused—Corpus Juris quot¬ 
ed in Logan v. Logan, Civ.App., 
112 S.W.2d 515, 519, error dis¬ 
missed. 

69 C.J. p 1090 note 76. 

48. Tex.—Corpus Juris quoted in 
Logan v. Logan, Civ.App., 112 S. 
W.2d 515, 519, error dismissed. 

W.Va.—Bennett v. Harper, 15 S.E. 

143, 36 W.Va. 546. 

Benefit in lieu of right 
No election is implied or is pos¬ 
sible when person whose right is 
adversely dealt with in will receives 
from testator no alternative benefit 
thereunder in lieu of that taken 
away. 

N.C.—Lamb v. Lamb, 40 S.E. 2d 29, 
226 N.C. 662. 

49. Ky.—Ford v. Yost, 186 S.W.2d 
896, 299 Ky. 682, 162 A.L.R. 149. 

50. Tex.—Mason & Mason v. Brown, 
Civ.App., 182 S.W.2d 729, error 
refused—Corpus Juris quoted in 
Logan v. Logan, Civ.App,, 112 S. 
W.2d 515, 519, error dismissed. 

69 C.J. p 1091 note 80. 

51. Ill.—Townsend v. Townsend, 199 
N.E. 786, 362 Ill. 384. 

52. Tenn.—Duncan v. Peebles, 192 
S.W.2d 235, 28 Tenn.App. 592. 

53. U.S.—McFarland v. Campbell, 
C.A.Tex., 213 F.2d 855. 
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the testator in his will attempts to dispose only of 
property which is his own or as to which he has the 
power of disposition. 54 It cannot be required where 
the testator presumably devised merely his own 
property, 55 or his own interest in property, 56 or 
where it is doubtful whether the testator had in 
fact a purpose to dispose of property belonging to 


another. 57 

The intention on the part of the testator, either 
express 58 or implied, 59 to create such an inconsist¬ 
ency, that is, that the beneficiary shall not have 
both the testamentary gift given him and his legal 
rights, must clearly appear, 60 and it must appear on 


Ga.—Rieves v. Smith, 192 S.E. 372, 
184 Ga. 657, 112 A.L.R. 368. 

Ind.—Johnson v. Hicks, 108 N.E.2d 
129, 231 Ind. 353— Ragsdale v. 

Robinson, 38 N.E.2d 570, 219 Ind. 
335. 

Mo.—Lansdale v. Dearing, 173 S.W. 

2d 25, 351 Mo. 356, 147 A.L.R. 728. 
N.Y.—In re Lage’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

Ohio.—Foyes v. Grossman, 10 N.E.2d 
930, 56 Ohio App. 375. 

Tenn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

Tex.—Wright v. Wright, 274 S.W.2d 
670, 154 Tex. 138—Graser v. Gras- 
er, 215 S.W.2d 867, 147 Tex. 404. 

Joint will 

The equitable doctrine of election 
does not apply where neither of par¬ 
ties to joint will attempted to dis¬ 
pose of any property belonging to 
the other. 

U.S.—Scofield v. Bethea, C.A.Tex., 
170 F.2d 934, certiorari denied 69 
S.Ct. 811, 336 U.S. 944, 93 L.Ed. 
1101 . 

54. Ark.—McDonald v. Shaw, 121 
S.W. 935, 92 Ark. 15, 28 L.R.A., 
N.S., 657. 

Mo.—Lansdale v. Dearing, 173 S.W. 

2d 25, 351 Mo. 356, 147 A.L.R. 728. 
N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E. 2d 598, 
242 N.C. 734. 

Fa.—Witmer v. Witmer, 66 A.2d 241, 
362 Pa. 119. 

Wyo.—In re Dixon’s Estate, 278 P. 
2d 258, 73 Wyo. 236. 

55. Cal.—In re Wickersham, 70 P. 
1076, 71 P. 437, 138 C. 355. 

Ga.—First Nat Bank & Trust Co. in 
Macon v. Roberts, 1 S.E.2d 12, 187 
Ga. 472. 

Ind.—Ragsdale v. Robinson, 38 N.E. 

2d 570, 219 Ind. 335. 

Tex.—Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 515, 
519, error dismissed. 

Wash.—Tacoma Sav. & Loan Ass’n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 

To overcome presumption that tes¬ 
tator intends only to dispose of 
what he has a right to give and 
thus to force true owner of property 
disposed of, who derives other bene- 
Ms under will, to make an election, 
intention to contrary must clearly 
.appear. 

JNTjC.-—C ommercial Nat. Bank of 
Charlotte v. Misenheimer, 191 S.E. 
14, 211 N.C. 519, 110 A.L.R. 1310. 


5a Ind.—Ragsdale v. Robinson, 38 
N.E.2d 570, 219 Ind. 335. 

Pa.—Witmer v. Witmer, 66 A.2d 241, 
362 Pa 119. 

Tenn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

Tex.—Corpus Juris quoted, in Logan 
v. Logan, Civ.App., 112 S.W.2d 
515, 519, error dismissed. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va 121. 

69 C.J. p 1091 note 83. 

57. N.C.—'Wachovia Bank & Trust 
Co. v. Burrus, 55 S.E.2d 183, 230 
N.C. 592—Elmore v. Byrd, 104 S. 
E. 162, 180 N.C. 120. 

Inference 

Where the language of the will 
admits of being restricted to prop¬ 
erty belonging to, or disposable by, 
the testator, the inference will be 
drawn that he did not intend it to 
apply to that over which he had no 
disposing power. 

Pa—Witmer v. Witmer, 66 A.2d 241, 
362 Pa 119. 

58. Cal.—In re Ettlinger’s Estate, 
167 P.2d 738, 73 C.A.2d 967. 

N.Y.—In re Lage’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

Tex.—Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 515, 
519, error dismissed. 

69 C.J. p 1090 note 74. 

59. Cal.—In re Ettllnger’s Estate, 
167 P.2d 738, 73 C.A.2d 967. 

N.Y.—In re Lage’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

Tex.—Corpus Juris quoted In Logan 
v. Logan, Civ.App., 112 S.W.Sd 
515, 519, error dismissed. 

69 C.J. p 1090 note 75. 

From entire will 

Intention of testator need not be 
expressed or declared but may bo 
ascertained by consideration of 
whole will and of each of its parts. 
W.Va—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va 121. 

60. Ark.—McDonald v. Shaw, 121 
S.W. 935, 92 Ark. 15, 28 L.R.A., 
N.S., 657. 

Cal.—In re Ettlinger’s Estate, 167 
P.2d 738, 73 C.A.2d 967. 

Ill.—Oglesby v. Springfield Marine 
Bank, 69 N.E.2d 269, 395 Ill. 37. 
Ind.—Johnson v. Hicks, 108 N.E.2d 
129, 231 Ind. 353—Ragsdale v. 

Robinson, 38 N.E.2d 570, 219 Ind. 
335. 

Suverkrup v. Suverkrup, 18 N.E. 
2d 488, 106 Ind.App. 406. 

Md.—Wilson v. Safe Deposit & Trust 
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Co. of Baltimore, 37 A.2d 321, 183 
Md. 245, 152 A.L.E. 892. 

Mo.—Lansdale v. Bearing, 173 S.W. 
2d 25, 351 Mo. 356, 147 A.L.R. 
728—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion over¬ 
ruled 171 S.W.2d 69, 350 Mo. 1235— 
Prouse v. Schmidt, 156 S.W.2d 
919. 

N.Y.—In re Lage’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E.2d 598, 
242 N.C. 734—Lamb v. Lamb, 40 
S.E.2d 29, 220 N.C. 662—Corpus 
Juris cited in Commercial Nat. 
Bank of Charlotte v. Misenheimer, 
191 S.E. 14, 16, 211 N.C. 519, 110 
A.L.R. 1310. 

Ohio.—Foyes v. Grossman, 10 N.E. 

2d 930, 56 Ohio App. 375. 

Pa.—Witmer v. Witmer, 66 A.2d 241, 
362 Pa. 119. 

Witmer v. Witmer, Com.Pl., 2 
Lebanon 68. 

Tenn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

Tex.—Corpus Juris quoted in, Logan 
v. Logan, Civ.App., 112 SAV.2d 
515, 619, error dismissed. 

Wash.—Tacoma Sav. & Loan Ass’n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 

W.Va.—Board v. Callison, 54 S.B.2d 
568, 133 W.Va. 121. 

69 C.J. p 1090 note 78. 

No other possible oonstruotion 
In determining whether will dis¬ 
poses of property of beneficiary so 
that election is required, rule is that 
will does not so dispose unloss It 
is “open to no other construction’' 
and, for construction purposes, will 
in its entirety must be examined. 
Tex.—Wright v. Wright, 274 S,W.2d 
$70, 154 Tex. 138. 

Whaley v. Quillln, Civ.App., 153 
S.W.2d 969, error refused. 

Importance of intent 

No mechanical application of rules 
will subordinate tho intent of the 
will on the vital point whether the 
beneficiary is put to an election. 
N.C.—Benton v. Alexander, 32 S.E. 
2d 684, 224 N.C. 800, 156 A.L.R. 
814. 

Omission of language 
A court will not ascribe to a tes¬ 
tator an Intention to raise an elec¬ 
tion when, on the face of the will, 
there is a conspicuous omission of 
language to indicate such Intention, 
and which, if used, would have re- 
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the face of the will, 61 or a situation must appear in 
which such intention is conclusively presumed. 62 

An election will not be required of a gift of prop¬ 
erty in general terms, 63 as where the devise or be¬ 
quest is of “my” property, 64 or of a devise or be¬ 
quest by a residuary clause, 66 or where the testator 
described the property devised generally and left 
property additional to that to which the devisees as¬ 
serted a claim of ownership. 66 An election may be 
required, however, of a specific legatee, 67 or of a 
residuary legatee who is also a specific legatee. 68 


WILLS § 1238 

The law will not imply the necessity of an election 
if the testator, in the purported disposal of the 
beneficiary’s property, mistakenly believed it to be 
his own and it is not clear that he intended an alter¬ 
nate gift; 69 but if the testator’s manifest purpose 
was to dispose of the thing itself, the ground on 
which that intention rests is not a controlling factor, 
and his mistaken belief as to his ownership or right 
of disposition, or even knowledge that he had no 
title, is immaterial to the determination of the neces¬ 
sity of an election. 70 An election is not required 
of a sole beneficiary under a will. 71 The right of a 


moved the doubt which the omission 
created. 

Md.—Wilson v. Safe Deposit & Trust 
Co. of Baltimore, 37 A.2d 321, 183 
Md. 245, 152 A.L.R. 892. 

61. Ark.—McDonald v. Shaw, 121 
S.W. 935, 92 Ark. 15, 28 L.R.A., 
N.S., 657. 

Cal.—In re Claussenius’ Estate, 216 
p.2d 485, 96 C.A.2d 600—In re 

Ettlinger’s Estate, 167 P.2d 738, 
73 C.A.2d 967. 

Ill,—Oglesby v. Springfield Marine 
Bank, 69 N.E.2d 269, 395 Ill. 37. 
Ind.—Johnson v. Hicks, 108 N.E,2d 
129, 231 Ind. 353—Ragsdale v. 

Robinson, 38 N.E. 2d 570, 219 Ind. 
335. 

Md.—Wilson v. Safe Deposit & Trust 
Co. of Baltimore, 37 A.2d 321, 183 
Md. 245, 152 A.L.R. 892. 

N.C.—Honeycutt v. Citizens Nat. 
Bank In Gastonia, 89 S.E.2d 598, 
242 N.C. 734—Lamb v. Lamb, 40 
S.E.2d 29, 226 N.C. 662. 

Ohio.—Foyes v. Grossman, 10 N.E.2d 
930, 56 Ohio App. 375. 

Pa.—Witmer v. Witmer, 66 A.2d 241, 
362 Pa. 119. 

Witmer v. Witmer, Com.PL, 2 
Lebanon 68. 

Tenn.—Ragland v. Craig, 219 S.W. 2d 
894, 188 Tenn. 380. 

Wash.—Tacoma Sav. & Loan Ass'n 
v. Nadhara, 128 P.2d 982, 14 Wash. 
2d 576. 

W.Va—Beard v. Callison, 54 S.E. 
2d 568, 133 W.Va. 121. 

The will must show an intention 
on the part of the testator that the 
beneficiary shall choose whether he 
will keep that which is already his 
or renounce it and take in lieu 
thereof that which the testator gives 
him. 

Tex.— Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 
515, 519, error dismissed. 

69 C.J. p 1090 note 77. 

Whole will oonsidexed 

In determining whether testatrix 
intended to create in her will incon¬ 
sistencies that would force her son 
and daughter to make an election, 
the whole will must be considered. 
Ill.—Oglesby v. Springfield Marine 
Bank, 69 N.B.2d 269, 395 III. 37. 


62. Tex.—Corpus Juris quoted in 

Logan v. Logan, Civ.App., 112 S. 
W.2d 515, 519, error dismissed. 

69 C.J. p 1091 note 78. 

63. Ark.—McDonald v. Shaw, 121 
S.W. 935, 92 Ark. 15, 28 L.R.A., 
N.S., 657. 

Ind.—Ragsdale v. Robinson, 38 N.E. 

2d 570, 219 Ind. 335. 

Wash.—Tacoma Sav. & Loan Ass'n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 

69 C.J. p 1091 note 84. 

Partial or limited Interest 

(1) Where the testator has a par¬ 
tial or limited interest in the prop¬ 
erty devised and uses general words 
in disposing of it, no question of 
election arises. 

N.C.—Commercial Nat. Bank of 
Charlotte v. Misenheimer, 191 S.E. 
14, 211 N.C. 519, 110 A.L.R. 1310. 

(2) Ordinarily when a testator 
owns an undivided interest in prop¬ 
erty and uses general language In 
disposing of it, beneficiary who owns 
an interest in the same property 
and who accepts benefit given him 
by will is not required to elect be¬ 
tween the two. 

W.Va—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va 121. 

Property subjeot to claims of bene¬ 
ficiary 

Ordinarily, an election cannot arise 
where property subject to the claims 
of the devisee or legatee is devised 
in general terms, since it is not 
apparent that testator meant to 
dispose of any property but what 
was strictly his own subject of that 
charge. 

Mo.—Lansdale v. Dearing, 173 S.W. 
2d 25, 351 Mo. 356, 147 A.L.R. 728. 

Specific property not described 

The doctrine of election as to wills 
does not apply where testamentary 
disposition describes no specific 
property so as to identify it with 
that of legatee but describes prop¬ 
erty only generally, 

Ga.—First Nat Bank & Trust Co. In 
Macon v. Roberts, 1 S.E.2d 12, 187 
Ga. 472. 

64 . Ark. — McDonald v. Shaw, 121 
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S.W. 935, 92 Ark. 15, 28 L.R.A., 
N.S., 657. 

Mo.—Lansdale v. Dearing, 173 S.W. 
2d 25, 351 Mo. 356, 147 A.L.R. 728. 

65. Mo.—Lansdale v. Dearing, supra. 
69 C.J. p 1091 note 85. 

Property transferred later vivos 
Where residuary clause of will 
was by its own terms limited to 
testator's own property, and real 
property and bank stock were not 
specifically mentioned so that they 
passed under general provisions of 
will, a transfer of certain tracts of 
land and bank shares to beneficiaries 
prior to testator’s death was a 
transfer of testator's own property 
so that beneficiaries were not com¬ 
pelled to elect to take either bene¬ 
fits under will or property received 
during testator's lifetime. 

Mo.—Lansdale v. Dearing, supra. 

66. Ga.—First Nat. Bank & Trust 
Co. in Macon v. Roberts, 1 S.E.2d 
12, 187 Ga. 472. 

Ind.—Ragsdale v. Robinson, 38 N.E. 
2d 670, 219 Ind. 335, 

67. Ill.—Baker v. Litton, 143 N.E 
64, 311 Ill. 453. 

69 C.J. p 1091 note 86. 

68. Ga.—McGinnis v. McGinnis, 1 
Ga. 496. 

Persons entitled to elect see infra 
§ 1245. 

69. N.C.—Honeycutt v. Citizens 
Nat. Bank in Gastonia, 89 S.E.2d 
598, 242 N.C. 734—'Lamb v. Lamb, 
40 S.B.2d 29, 226 N.C. 662—Benton 
v. Alexander, 32 S.E. 2d 584, 224 N. 
C. 800, 156 A.L.R. 814. 

70. Ark.—McDonald v. Shaw, 121 
S.W. 935, 92 Ark. 15, 28 L.R.A., 
N.S., 657. 

N.C.—Wachovia Bank & Trust Co. 
v. Burrus, 55 S,E.2d 183, 230 N.C. 
592—Elmore v. Byrd, 104 S.E 
162, 180 N.C. 120. 

Tex.—Corpus Juris quoted in Logan 
v. Logan, Civ.App., 112 S.W.2d 
515, 519, error dismissed. 

69 C.J. p 1091 note 79. 

Knowledge of facts and legal rights 
by person entitled to elect see 
Infra 8 1274. 

7L Tex.—Mason & Mason v. Brown. 
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person otherwise entitled to elect is not defeated by 
his nonresidence. 72 

b. What Law Governs 

The law of the testator's domicile governs election 
with respect to the personalty of a testator, and the law 
of the place where the land is located with respect to his 
realty; and with respect to time the statutes in force 
when the rights of the parties accrued govern. 

What law governs with respect to a right of elec¬ 
tion may be important due to variations in the law 


thereon as between states. 73 In general, except as 
the law of another state is made controlling by ex¬ 
press provision in the will, 74 election with respect to 
the personalty of a testator is governed by the law 
of the testator’s domicile, 75 and under some statutes 
the right of election to take against the will is not 
available to a surviving spouse of a nonresident 
maker of a will. 76 On the other hand, with respect 
to realty, the law of the place where the land is 
located governs. 77 


Civ. App., 182 S.W.2d 729, error 
refused. 

Appointment of attorneys 

A sole legatee who was also exec¬ 
utrix was not estopped to maintain 
statutory suit for annulment of pro¬ 
vision of will appointing defendants 
as attorneys for executrix by her 
election to take favorable provisions 
of will because such legatee, in 
order to accept bequest, was not 
required to renounce or surrender 
any property or right. 

Tex.—Mason & Mason v. Brown, 
supra. 

72. Minn.—In re Owsley’s Estate, 
142 N.W. 129, 122 Minn. 190. 

73. Possible variations 

The rights of a surviving spouse 
to elect to take against a will may 
be greater or less or even nonexist¬ 
ent as between two states. 

N.Y.—In re Eisenberg’s Estate, 31 
N.Y.S.2d 380, 177 Misc. 655. 

74. N.Y.'—In re Smith's Estate, 48 
N.Y.S.2d 631, 182 Misc. 711. 

Provision in trust indenture insuffi¬ 
cient 

Provision in inter vivos trust 
indenture that it was to be deemed 
a New York trust and that it was to 
oe governed by New York laws was 
of no materiality in determining 
whether New York law was to con¬ 
trol right of settlor’s widow to 
elect to take against settlor’s will. 
N.Y.—:In re Fields’ Trust, 84 N.Y.S. 
2d 645, 193 Misc. 777, affirmed in 
part and modified in part on other 
grounds 93 N.Y.S.2d 267, 276 App. 
Div. 835, appeal denied 97 N.Y.S. 
2d 194, 276 App.Div. 1082, modified 
on other grounds 97 N.E.2d 896, 
302 N.Y. 262, 

75. N.Y.—In re Slade's Estate, 276 
N.Y.S. 956, 154 Misc. 275—In re 
Thorold’s Estate, 265 N.Y.S. 39, 
147 Misc. 899. 

69 C.J. p 1091 note 90. 

Widow's right 

(1) Generally, a widow’s right to 
take personal property against her 
husband's will is regulated by law 
of his domicile. 

N.Y.—In re Adams' Estate, 45 N.Y. 
S.2d 494, 182 Misc. 937, affirmed 
48 N.Y.S.2d 801, 267 App.Div, 985, 
appeal denied 50 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 


Adams v. City Bank Farmers Trust 
Co., 65 S.Ct. 914, 324 U.S. 865, 89 
L.Ed. 1421. 

In re Sahadi’s Estate, 125 N.Y.S. 
2d 204, affirmed In re Sahadi's 
Will, 131 N.Y.S.2d 444, 283 App. 
Div. 1012, reargument and appeal 
denied 132 N.Y.S.2d 327, 284 App. 
Div. 802—In re Weiss’ Will, 64 
N.Y.S.2d 331. 

(2) The statute granting widow a 
right of election to take against will 
of a decedent was not available to 
widow of a testator who was not 
domiciled in New York State at time 
of his death in respect of personal 
property left by testator in New 
York. 

N.Y.—In re Fields’ Trust, 84 N.Y.S. 
2d 645, 193 Misc. 777, affirmed in 
part and modified in part on other 
grounds 93 N.Y.S.2d 267, 276 App. 
Div. 835, appeal denied, 97 N.Y.S. 
2d 194, 276 App.Div. 1082, modified 
on other grounds 97 N.E.2d 896, 
302 N.Y. 262. 

(3) Change of testator’s domicile 
to New York after execution of will 
in England gave rise to potential 
right of election by his widow under 
New York law. 

N.Y.—In re Weiss' Will, 64 N.Y.S.2d 
331. 

Portion ldgittme 

Under law of Spain, a citizen of 
the United States domiciled in Spain, 
by omitting to provide for widow in 
his will, could not deprive her of the 
“portion legitime” which is only the 
usufruct of one third of his property 
as to which widow is known in Spain 
as a forced heir. 

N.Y.—In re Smith’s Estate, 48 N.Y. 
S.2d 631, 182 Misc. 711. 

76. N.Y.—In re Sahadi’s Estate, 125 
N.Y.S.2d 204, affirmed In re Sa¬ 
hadi’s Will, 131 N.Y.S.Sd 444, 283 
App.Div. 1012, reargument and ap¬ 
peal denied 132 N.Y.S.2d 327, 284 
App.Div. 802. 

Nonresident spouse 
The statutory right of testator's 
widow to take against his will is 
not available to a nonresident testa¬ 
tor’s widow as to personal property 
of testator. 

N.Y.—In re Sahadi’s Estate, 125 
N.Y.S.2d 204, affirmed In re Sa¬ 
hadi's Will, 131 N.Y.S.2d 444, 283 
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App.Div. 1012, reargument and ap¬ 
peal denied 132 N.Y.S.2d 327, 284 
App.Div. 802. 

Estoppel to question 
Executors and testator's widow 
held estopped to claim that testator 
was a nonresident. 

N.Y.—In re Slade’s Estate, 276 N.Y, 
S. 956, 154 Misc. 275. 

Invocation of law of state held not 
shown 

N.Y.—In re Sahadi’s Estato, 125 N.Y, 
S.2d 204, affirmed In ro Sahadi’s 
Will, 131 N.Y.S.2d 444, 283 App. 
Div. 1012, reargument and appeal 
denied 132 N.Y.S.2d 327, 284 App. 
Div. 802. 

77. Del.—Security Trust Co. v. Han- 
hy, 79 A2d 807, 32 Del.Ch. 70. 
Md.—Bish v. Bish, 31 A.2d 348, 181 
Md. 621. 

Mo.—Corpus Juris cited in Colvin 
v. Hutchison, 92 S.W.2d 667, 670, 
338 Mo. 576, 103 A.DJI. 266. 
N.Y.—:In ro Slade’s Estate, 276 N.Y. 

R. 956, 154 Misc. 275. 

Pa.—In re Eckels' Estate, 37 PA 
DIsL. Sc Co. 383, 56 Montg.Co. 120, 
88 Plttsb.Leg.X 321. 

Tonn.—MeGinness v. Chambers, 1 S. 
W.2d 1015, 156 Tenn. 404, 82 A.L.K. 
1492. 

69 C.J. p 1091 note 91. 

Issues determined by court of situs 
Whero testator left only land in 
New Jersey, and his surviving widow 
elected to tako against will, New 
York court would remit parties to 
court of competent Jurisdiction in 
New Jersey for determination of any 
issue as to their respective rights 
in real property under laws of New 
Jersey, and on obtaining such de¬ 
termination New York court would 
enforce surviving spouse’s right of 
election as to any deficiency to the 
extent that estato assets in New 
York were sufficient for that pur¬ 
pose. 

N.Y.—In r© Ellis' Estate, 139 N.Y.S. 
2d 640. 

Separate real estate 
Where testator and widow resided 
in Missouri at time of testator’s 
death and, in compliance with Mis¬ 
souri statute, widow elected not 
to take under will, the widow had 
right to claim only such interests 
if any, in testator’s separate real 
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Although there is some authority to the con¬ 
trary, 78 in general, one who makes an election in the 
domiciliary state of the testator is thereafter estop¬ 
ped to take a position elsewhere inconsistent with 
that election. 79 Thus, a beneficiary under the will, 
or a surviving spouse of the testator or testatrix, 
who renounces, or elects to take against, the will in 
the domiciliary state of the testator or testatrix re¬ 
nounces it in toto everywhere and cannot take tes¬ 
tamentary benefits under it in another state, 80 ex¬ 
cept where renunciation must be accomplished by 
compliance with certain mandatory statutory pro¬ 
visions. 81 Similarly, an acceptance of the will in 
one state has been held to preclude 82 and not to 
preclude 83 a claim against the will in another.- Re¬ 
nunciation of a foreign will in the foreign jurisdic¬ 


tion where the will was probated is given effect, by 
comity, in the state where the renouncing party has 
his domicile, 84 and, in determining rights under the 
renunciation, the court in the domestic jurisdiction 
will be governed by the law of the foreign jurisdic¬ 
tion. 85 Although by a decree of distribution in an¬ 
cillary administration heirs become legally entitled 
to a portion of the estate, where they take against 
the will they hold by way of election under the laws 
of the testator’s domicile. 80 

A surviving husband’s right to elect with respect 
to his wife’s will under the law of the state where 
the will is probated is not affected by the circum¬ 
stance that the wife’s domicile was in another state 
in which the law did not give the husband a right 
to renounce. 87 The fact that a testator’s widow is 


estate in Texas that testator was 
forbidden under law of Texas to 
dispose of by will by reason of his 
widow surviving him. 

Tex.—Singleton v. St. Louis Union 
Trust Co., Civ.App., 191 S.W.2d 
143. Refused no reversible error. 
Royalties from oil and gas well 
Where testatrix, a resident of 
Tennessee, prior to her marriage, 
executed oil and gas lease on realty 
in Kansas, thereafter gas was pro¬ 
duced in paying Quantities on prop¬ 
erty and on testatrix' death her 
husband elected to take against tes¬ 
tatrix' will devising royalties from 
well to her niece, the oil and gas 
lease did not work a disseverance of 
the gas in place, and hence the in¬ 
terest owned by testatrix on her 
death was realty and testatrix' hus¬ 
band took a one-half interest in the 
proceeds of such gas well under 
Kansas statutes. 

Kan.—In re Randolph’s Estate, 26C 
P.2d 315, 175 Kan. 685. 

78. U.S.—Rannels v. Rowe, Ark., 
166 F. 425, 92 C.C.A. 177. 

69 C.J. p 1091 note 93. 

79. Del.—Security Trust Co. v. 
Hanby, 79, A.2d 807, 32 Dol.Ch. 
70. 

80. Del.—Security Trust Co. v. 
Hanby, supra. 

N.X—Bankers’ Trust Co. of New 
York v. Greims, 169 A 655, 115 
N.JT.Eq. 102, affirmed 176 A 112, 
117 N.J.Eq. 397. 

N.C.—Coble v. Coble, 42 S.E.2d 898, 
227 N.C. 547. 

Tex.—Singleton v. St. Louis Union 
Trust Co., Civ.App., 191 S.W.2d 
143, refused no reversible error. 

Land 

A renunciation of the will in the 
state of testator’s domicile has been 
held operative as to land in other 
states. 

Mo.—Corpus Juris cited in Colvin 


v. Hutchison, 92 S.W.2d 667, 670, 
338 Mo. 576, 105 A.L.R. 266. 

69 C.J. p 1091 note 92. 

8i. Mo.—Colvin v. Hutchison, 92 
S.W.2d 667, 338 Mo. 576, 105 A.L.R. 
266. 

Tenn.—McGinn ess v. Chambers, 1 
S.W.2d 1015, 156 Tenn. 404, 82 

A.L.R. 1492. 

Failure to file election 

(1) Where widow renounced hus¬ 
band’s will in Pennsylvania, her 
failure to renounce the will in Mary¬ 
land where part of testator’s realty 
was located barred her dower and 
statutory rights in Maryland land, 
notwithstanding Maryland land was 
not mentioned in will. 

Md.—Bish v. Bish, 31 A2d 348, 181 
Md. 621. 

(2) Where decedent died domiciled 
in Pennsylvania, owning real estate 
in several other states in which 
ancillary administrations are raised, 
and the widow duly files her election 
to take against the will in Pennsyl¬ 
vania but not in the ancillary juris¬ 
dictions, where the time for so doing 
has expired, the widow’s Pennsyl¬ 
vania election has no effect on the 
distribution of rents and proceeds 
of sale of the foreign real estate 
which were remitted by the ancillary 
jurisdictions to the domiciliary for 
distribution, and she can take only 
such interest therein as is given hor 
by the will, notwithstanding her 
election to take against. 

Pa.—In re Eckels’ Estate, 37 Pa.Dist. 
& Co. 383, 56 Montg.Co. 120, 88 
Fittsb.Leg.J. 321. 

Adjustment of values 

(1) Where widow who was given 
life estate in husband’s Pennsyl¬ 
vania realty and in personalty re¬ 
nounced will in Pennsylvania but 
took under will as to Maryland real¬ 
ty which was not mentioned in will, 
because of failure to renounce under 
Maryland law, the value of property 
taken by widow in Pennsylvania and 
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in Maryland could not exceed value 
of the life estate, since the widow 
cannot at the same time take under 
and against the will. 

Md.—Bish v. Bish, 31 A2d 348, 181 
Md. 621. 

(2) Where widow’s renunciation of 
will in Pennsylvania was ineffective 
as to Maryland land which was not 
mentioned in deceased husband’s 
will, such land was charged with 
payment of life estate for benefit of 
widow who by will was given a life 
estate in husband's Pennsylvania 
realty and in personalty. 

Md.—Bish v. Bish, supra. 

82. Mo.—Corpus Juris cited in 
Colvin v. Hutchison, 92 S.W.2d 667, 
670, 338 Mo. 576, 105 A.L.R. 266. 

Tex.—Corpus Juris cited in Huston 
v. Colonial Trust Co., Civ.App., 
266 S.W.2d 231, 234, refused no 
reversible error. 

69 C.X p 1091 note 94. 

Acceptance by failure to elect 
Where widow was sole legatee 
in will of husband who died a resi¬ 
dent of Massachusetts and who 
owned land in Kansas, and Massa¬ 
chusetts law required widow to elect 
if she desired to take under the law 
rather than under will, and Kansas 
law required that widow elect if 
she chose to take under will rather 
than law, and widow made no elec¬ 
tion, widow took full title under 
will to all Kansas realty owned 
by husband at time of his death. 
Kan.—Brooks v. Carson, 200 P.2d 
280, 166 Kan. 194. 

83. Mass.—Staigg v. Atkinson, 12 
N.E. 354, 144 Mass. 564. 

84. Miss.—Wilson v. Cox, 4D Miss. 
538. 

85. Miss.—Wilson v. Cox, supra. 

86. Vt.—Whalley v. Lawrence’s 
Estate, 108 A 387, 93 Vt. 424. 

87. Miss.—Bolton v, Barnett, 95 So. 
721, 131 Miss. 802. 

, 69 C.J. p 1106 note 22. 
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a nonresident alien does not deprive her of any 
right of election with respect to the will. 88 

With respect to time, the statute in force when 
the rights of the parties accrued governs, 89 and, in 
the case of will and codicils when all are admitted 
to probate as the last will and testament of the testa¬ 
tor, the rights of election are determined by the law 
in force when the codicil was executed, as against 
a different law in force at the date of the execution 
of the will. 90 

Election by court. An election by a court of the 
state in which a testator was domiciled has been held 
effective as to real property in another state. 91 

c. Conditions at What Time Govern 

In general, the necessity for, and right of, election 
are governed by conditions existing at the time when the 
will was executed. 

In general, the necessity for, and right of, election 
are governed by conditions existing at the time when 
the will was executed. 92 Ordinarily, the intention of 
the testator to require an election must be deducible 
as of the time of the execution of the will, 93 and if 
at that time the legatee has no interest or right in 
the property devised, no election is required. 94 How- 
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ever, conditions existing at the time of the testator’s 
death govern where such is the intention of the 
testator, 95 and if at that time there is no plurality 
of gifts no election is required. 96 Where a bequest 
has been adeemed by the testator’s disposal of it 
during his lifetime and hence the provision of the 
will concerning it is extinguished, the doctrine of 
election has no application with reference thereto. 97 

§ 1239. - Election between Gift by Will 

and Adverse Claim 

A beneficiary under a will who has a claim adverse 
to the testator to property which the testator has at¬ 
tempted to dispose of by the will must elect between 
his rights under the will and his adverse claim. 

Where a beneficiary under a will has a claim 
adverse to the testator to property which the testa¬ 
tor has attempted to dispose of by the will, he must 
elect between his rights under the will and his 
adverse claim. 98 Thus, if a testator, in his will, 
disposes of property not his own to one not the own¬ 
er and at the same time gives to the owner of such 
property other benefits, such person must elect 
whether he will retain his own property or take the 
benefit conferred by the will. 99 The necessity for 


88. N.Y.—In re Zalewski’s Estate, 
55 N.E.2d 184, 292 N.Y. 332, 157 
A.L.R. 87. 

In re Weiss’ Will, 64 N.Y.S.2d 
331. 

89. Me.—Stewart v. Skolfleld, 58 A. 
56, 99 Me. 65. 

69 C.J. p 1092 note 99. 

90. N.Y.—In re Greenberg’s Estate, 
185 N.E. 704, 261 N.Y. 474. 

69 C.J. p 1092 note 1. 

91. Iowa.—In re Klees’ Estate, 31 
N.W.2d 380, 239 Iowa 287. 

Minn.—In re Estate of Washburn, 
20 N.W. 324, 32 Minn. 336. 

92. S.C.—Long v. Wier, 19 S.C.Eq. 
283, 46 Am.D. 51. 

93. N.Y.-—In re Lage’s Will, 4 N.Y. 
S.2d 474, 167 Misc. 636. 

94. S.C.—Long v. Wier, 19 S.C.Eq. 
283, 46 Am.D. 51. 

After-acquired property 
The beneficiary need not elect as 
to property to which he acquired 
title after the execution of the 
will. 

N.J.—Latorraca v. Latorraca, 26 A. 
2d 522, 132 N.JJEq. 40, affirmed 
31 A.2d 819, 133 N.J.Eq. 298. 

95. Md.—Beall v. Deale, 7 Gill & 
J. 216. 

N.Y.—Havens v. Sackett, 15 N.Y. 
365. 

96. Tex.—Gilroy v. Richards, 63 S. 
W. 664, 26 Tex.Civ.App. 355. 

69 C.J. p 1092 note 5. 

97. Mo.—Lansdale v. Bearing, 173 


S.W.2d 25, 351 Mo. 356, 147 A.L.R. 
728. 

98. Mo.—Corpus Juris cited in Su- 

torius v. Mayor, 170 S.W.2d 387, 
395, 350 Mo. 1235, motion over¬ 
ruled 171 S.W.2d 69, 350 Mo. 1235 
—Corpus Juris cited in Prouse v. 
Schmidt, 166 S.W,2d 919, 922. 

Tex.—-Upson v. Fitzgerald, 103 SW. 

2d 147, 129 Tex. 211. 

69 C.J. p 1092 note 7. 

Election required 

(1) Where person asserts conflict¬ 
ing rights to testator’s property by 
claiming under will and making 
separate claims against estate. 
Tenn.—Elmore v. Covington, 172 S. 

W.2d 809, 180 Tenn. 128. 

Duncan v. Peebles, 192 S.W.2U 
235, 28 Tenn.App. 592. 

(2) Where legacy is in lieu of 
contract right to receive all nr a 
specified portion of the testator's 
estate. 

Mass.—Lariveo v. Vanasso, 68 N.E. 

2d 688, 320 Mass. 213. 

Okl.—Carlile v. Harmon, 65 P.2d 
495, 179 Okl. 303, 

Tenn.—Elmore v. Covington, 172 S. 

W.2d 809, 180 Tenn. 128. 

69 C.J. p 1092 note 7[a] (3). 

(3) Other instances where elec¬ 
tion required see 69 C.J. p 1092 note 
VCaL 

99. U.S.—C. I. R. v. Kelly’s Estate, 
C.C.A.7, 84 F.2d 958, certiorari de¬ 
nied Helvering v. Kelly, 57 S.Ct 
230, 299 U.S. 603, 81 L.E<L 445. 

16 


Cal.—In re Howard's Estate, 165 P. 

2d 841, 68 C.A.2d 9. 

Ga.—Holliday v. Pope, 53 S.K,2d 
350, 205 Ga. 301—First Nat. Bank 
& Trust Co. in Macon v. ltoborts, 
1 S.R2d 12, 187 Ga. 472. 

Ill.—Oglesby v. Springfield Marine 
Bank, 69 N.E.2d 269, 395 Ill. 37 
—Martin v. Casner, 48 N.E.2d 944, 
383 Ill. 2C0—Carper v. Crowl, 36 
N.E. 1040, 149 Ill. 465, 

Ind,—Ragsdalo v. Robinson, 38 N.E. 

2d 570, 219 Ind. 336. 

N.J.—Latorraca v. Latorraca, N.J. 
Oh., 26 A.2d 522, 132 N.J.Eq. 40, 
affirmed 31 A.2d 819* 133 N.J.Eq. 
298. 

N.C.—Honeycutt r. Citizen** Nat. 
Bank in Gastonia, 89 RR2d 698, 
242 N.C. 734—HamUIn v. Weaver, 
83 K.R2d 806, 240 N.C. 703— 

Wachovia Bank & Trust Co. v. 
Burru«, 55 S.R2d 183* 230 N.C. 
592. 

Ohio.—Foyes v, Grossman* 10 N.E. 
2d 930, 56 Ohio App. 375. 

Bronneman v. Seeds, Prob.* 71 N. 
E.2d 724. 

Pa.—In re Crozer’s Estate, Orph., 
31 Del.Co. 285* affirmed 18 A.2d 
323, 341 Pa. 75. 

Tenn.—Ragland v. Craig, 219 S.W. 
2d 894, 188 Tenn. 380—Elmore v. 
Covington, 172 S.W.2d 809* 180 
Tenn. 128. 

Duncan v. Peebles* 192 S.W,2d 
235, 28 Tenn.App. 592—Watts v. 
Stanton* 190 S.W.2d 617* 28 Tenn. 
App, 381—Nashville Trust Co. v. 
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an election arises only where it is clear that there 
are adverse rights of the legatee, and not where he 
has a mere claim which may be defeated. 1 Also, 
it must be clear that the rights of the beneficiary 
are repugnant to, or inconsistent with, gifts under 
the will, 2 that they are disposed of to others by the 
testator, 3 that the testamentary disposition is valid, 4 
and that the gift to the beneficiary is substantial. 5 

It has been held, however, that the doctrine of 
election is not limited to rights or interests which 
are wholly recognized or established, 6 and also that 
the proper test of the necessity for an election is 
whether the alleged benefits granted the beneficiary 
by the will are, or are not, something of which he 
could legally be deprived without his consent, 7 and 
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that it does not depend on the value of the bene¬ 
fits. 8 A mere disproportion in values between the 
amounts of the gift and of the adverse right does not 
eliminate the necessity of election. 9 Where there 
is a provision in the will for the benefit of one with 
whom the testator has a contractual obligation and 
such provision does not appear to have been made 
for the purpose of satisfying such obligation, but 
it sufficiently appears to have been prompted by a 
different motive, the acceptance of the devise or 
legacy does not constitute an election. 19 

The intention on which the requirement of elec¬ 
tion is based must be clearly expressed or neces¬ 
sarily implied; a devisee will never be put to an elec¬ 
tion on a doubtful or dubious construction. 11 Where 


Winters, 130 S.W.2d 152, 23 Tenn. 
App. 262. 

Tex.—Graser v, Graser, 215 S.W.2d 
867, 147 Tex. 404. 

Wash.—Tacoma Sav. & Loan Ass’n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 

W.Va.—Beard v. Callison, 54 S.E. 2d 
568, 133 W.Va. 121. 

Right of beneficiary under a will 
to elect whether or not ho will 
accept or refuse a bequest or de¬ 
vise generally see supra § 1148. 
Buie especially applicable 
The propriety of the doctrine of 
election as applied to wills especial¬ 
ly appears where, in derogation of 
a property right, the will purports 
to dispose of property belonging 
to beneficiary, and inferenti&lly, to 
bequeath or devise other property 
in lieu of it. 

N.C.—Lamb v. Lamb, 40 S.E.2d 29, 
226 N.C. 662. 

Excuse from making election 

Where grantor conveyed realty by 
deed that on Its face vested fee- 
simple title, and grantee thereafter 
executed a contract agreeing that 
if grantor would deliver the deed 
grantee would devise the realty in 
a specified manner, grantee was not 
excused from making an election 
under grantor’s will which gave him 
a life estate in the realty. 

Ill.—Oglesby v. Springfield Marine 
Bank, 69 N.E.2d 269, 395 Ill. 37. 

1. Ga.—Holliday v. Pope, 53 S.E. 
2d 350, 205 Ga, 301—Rievos v. 
Smith, 192 S.E. 372, 184 Ga. 657, 
112 A.L.R. 368. 

N.C.—Sandlin v. Weaver, 83 S.E.2d 
806, 240 N.C. 703. 

69 C.J. p 1092 note 8. 

2. N.Y.—In re Marshall’s Estate, 196 
N.Y.S. 330, 119 MIsc. 407. 

Tenn.—Ragland v. Craig, 219 S.W. 

2d 894, 188 Tenn. 380. 

Wash.—Tacoma Sav. & Loan Ass’n 
v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 

97 C.J.S.—2 


3. Tenn.—Bible v. Marshall, 52 S.W. 
1077, 103 Tenn. 324. 

69 C.J. p 1092 note 10. 

Power to give to others 
Although a testator can dispose 
only of his own property, if he as¬ 
sumes to dispose of that which be¬ 
longs to another, such disposition 
may be confirmed by such other per¬ 
son by accepting under the will a do¬ 
nation, which necessarily implies 
ratification and confirmation. 

Cal.—In re Cecala's Estate, 232 P.2d 
48, 104 C.A.2d 526. 

4. N.C.—McGehee v. McGehee, 127 

S.E. 684, 189 N.C. 558. 

69 C.J. p 1093 note 11. 

5. W.Va.—Bennett v. Harper, 15 
S.E. 143, 36 W.Va. 546. 

69 C.J. p 1093 note 12. 

6. Tenn.—Elmore v. Covington, 172 
S.W.2d 809, 180 Tenn. 128. 

Duncan v. Peebles, 192 S.W.2d 
235, 28 Tenn.App. 592. 

7. Tex.—Wright v. Wright, 274 S. 
W.2d 670, 154 Tex. 138. 

8. Tex.—Wright v. Wright, supra. 

9. Ill.—Oglesby v. Springfield Ma¬ 
rine Bank, 69 N.E.2d 2G9, 395 Ill. 
37. 

69 C.J. p 1093 note 13. 

Bequest for payment of debts see 
supra § 1139. 

Which right of greatest value Im¬ 
material 

The application of the doctrine of 
election depends on whether the ben¬ 
eficiary who has been devised incon¬ 
sistent rights has elected to take one 
to the exclusion of the other, with¬ 
out regard as to which was of the 
greater value. 

Ill.—Oglesby v. Springfield Marine 
Bank, supra. 

Relative value immaterial 

When by the express terms of the 
will the party is put to an “election,” 
he must make a choice regardless of 
| the relative value of the two incon- 
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sistent rights. To uphold an election, 
the compensating thing need not be 
of value equal to that taken away. 
Tex.—Dakan v. Dakan, 83 S.W.2d 620, 
626, 125 Tex. 305. 

10. Md.—Wilson v. Safe Deposit & 
Trust Co. of Baltimore, 37 A.2d 
321, 183 Md. 246, 152 A.L.R. 892. 

Contractual obligation to support 

Where testator, who had contract¬ 
ed to provide for the maintenance 
and education of his children, by his 
will provided a trust for the benefit 
of the children, the children may take 
under both the contract and the will. 
Tenn.—Newburgor v. Newburger, 14 
Tenn.App. 229. 

Election held, not required 

Where testatrix executed will de¬ 
vising certain realty to her servant 
and releasing mortgage in accordance 
with contract with servant and in ad¬ 
dition giving him an annuity and 
later changed will several times, her 
last codicil releasing mortgage and 
providing for annuity, but devising 
to servant only part of realty cov¬ 
ered by contract without specifically 
devising remainder, servant was not 
required to elect between will and 
contract. 

Md.—Wilson v. Safe Deposit & Trust 
Co. of Baltimore, 37 A.2d 321, 183 
Md. 245, 152 A.L.R. 892. 

11. Ind.—Ragsdale v. Robinson, 88 
N.E.2d 570, 219 Ind. 336. 

Md.—Wilson v. Safe Deposit & Trust 
Co. of Baltimore, 37 A.2d 321, 183 
Md. 245, 162 A.L.R. 892. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387, 360 Mo. 1235, motion overruled 
171 S.W. 2d 69, 350 Mo. 1235— 
Prouse v. Schmidt, 156 S.\V.2d 919. 
N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E.2d 598, 
242 N.C. 734—Benton v. Alexander, 
32 S.E.2d 584, 22 4 N.C. 800, 166 A. 
L.R. 814. 

Ohio.—Foyes v. Grossman, 10 N.E. 
2d 930, 56 Ohio App. 375. 
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the testator has an undivided or partial interest in 
property which he attempts to dispose of by his 
will, it is presumed that his intention was to dispose 
of that interest only so as to preclude the necessity 
of an election. 12 In such case it requires a clear and 
unequivocal expression or indication of an intention 
on the part of the testator to dispose of the entire 
property to create a necessity for an election, 13 and 
generally an election will not be required where the 
testator used general words in disposing of such 
property, such as “all my estate,” “all my lands,” 
etc. 14 The necessity for an election arises, however, 
where the intention to dispose of the entire prop¬ 
erty appears, 15 as where the testator, in the disposi¬ 
tion of property in which he has a limited, partial, 
or undivided interest, does not employ general words 
of description and donation, but describes it specifi¬ 
cally. 16 

If the beneficiary accepts the benefits given him 
under the will he must make good the testator’s at¬ 
tempted disposition of his property. 17 A parent can¬ 
not defeat the rights of minor children with respect 


97 C.J.S. 

to exempt property by a testamentary disposition of 
the exempt property. 18 

§ 1240. - Election between Gift by Will 

and by Nontestamentary Act 

A beneficiary under a will who has also received a 
gift from the testator by a nontestamentary act may be 
required to elect between the testamentary benefits and 
the gift by the nontestamentary act. 

One who has received a gift from a testator by 
will and also a gift from the same source by non¬ 
testamentary act may be thereby put to his elec¬ 
tion, 19 as, for example, where a devisee is also made 
beneficiary in an insurance policy. 20 Nd election 
arises where the gifts are not so inconsistent as to 
indicate an intention on the part of the testator that 
the beneficiary shall not have both, 21 or where the 
same property is given by nontestamentary act and 
by the will to the beneficiary. 22 Accordingly, a case 
for election is not necessarily made out by a gift or 
conveyance by the testator to a legatee or devisee 
subsequent to the execution of the will, 22 as where 


Pa.—Witmer v. Witmer, 66 A.2d 241, 
362 Pa. 119. 

Witmer v. Witmer, Com.PL, 2 
Lebanon 68. 

Tenn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

W.Va.—Beard v. Callison, 64 S.E.2d 
568, 133 W.Va. 121. 

69 C.J. p 1093 note 14. 

Parol evidence 

(1) If the language of the dona¬ 
tion is ambiguous, parol evidence is 
not admissible for the purpose of 
showing an intent of the testator to 
dispose of property which did not 
belong to him and to create the ne¬ 
cessity for an election on part of 
owner. 

Ind.—Ragsdale v. Robinson, 38 N.E. 
2d 57 0, 219 Ind. 336. 

(2) Parol evidence is admissible, 
however, to show the surrounding 
circumstances, the nature and situa¬ 
tion of the property, the relations of 
the testator and beneficiary and sim¬ 
ilar facts which place the court in 
the shoes of the testator, but such 
evidence should go no further. 

Ind.—Ragsdale v. Robinson, supra. 
Wash.—Tacoma Sav. & Loan Ass’n 

v. Nadham, 128 P.2d 982, 14 Wash. 
2d 576. 

12. Cal.—In re Moore’s Estate, 216 
P. 981, 62 C.A 265. 

Ind.—Ragsdale v. Robinson, 38 N.E. 

2d 570, 219 Ind. 335. 

Pa.—Witmer v. Witmer, 66 A.2d 241, 
362 Pa. 119. 

Tenn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

Tex.—Whaley v. Quillin, Civ.App., 
153 S.W.2d 969, error refused. 


W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

69 C.J. p 1093 note 15. 

13. N.J.—Pratt v. Douglas, 38 N.J. 
Eq. 516. 

Tex.—Dakan v. Dakan, 83 S.W.2d 620, 
125 Tex. 305. 

Leach v. Leach, Civ.App., 208 
S.W.2d 618, refused no reversible 
error—Whaley v. Quillin, Civ.App., 
153 S.W.2d 969, error refused— 
Lindsley v. Lindsloy, Civ.App., 152 
S.W.2d 415, reversed on other 
grounds 163 S.W.2d 633, 139 Tex. 
512. 

Difaculty of ascertaining the testa¬ 
tor's intent is generally, if not al¬ 
ways, greater where he has a partial 
or limited interest in the property 
devised than where he undertakes to 
dispose of property in which he has 
no interest whatever. 

Cal.—In re Moore’s Estate, 216 P. 
981, 62 C.A. 265. 

Favored Interpretation. 

An interpretation of will which 
shows an intention on part of the 
testator to deal by way of gift with 
his partial interest only is favored, 
since it is presumed that testator in¬ 
tended to dispose of that which he 
might properly devise unless inten¬ 
tion to dispose of the whole estate is 
clearly manifested or appears by nec¬ 
essary implication. 

Ind.—Ragsdale v. Robinson, 38 N.E. 
2d 670, 219 Ind. 335. 

14. Cal.—In re Moore’s Estate, 210 
P. 981, 62 C.A. 265. 

Election held not required 
Where testator referred to undi- 

18 


vidod interest in real estate as "my” 

real estate or land. 

W.Va.—Beard v. Callison, 64 S.E.2d 
568, 133 W.Va. 121. 

15. Tex.—TTpson v. Fitzgerald, 103 
S.W.2d 147, 129 Tex. 211—.Dakan 
v. Dakan, 83 S.W.2d 620, 125 Tex. 
305. 

Harkey v. Lackey, Civ.App., 259 
S.W.2d 641, error refused no re¬ 
versible error. 

69 C.J. p 1093 note 17. 

16. Cal.—In re Moore's Estate, 216 
P. 981, 62 C.A. 265. 

17. Ind.—Ragsdale v. Robinson, 38 
N.E.2d 670, 219 Ind. 335. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion overruled 
171 S.W.2d 69, 350 Mo. 1235. 

Ohio.—Brenneman v. Seeds, Prob., 71 
N.E.2d 724. 

W.Va.—Beard v. Callison, 54 S.K.2d 
568, 133 W.Va. 121. 

18. Tex.—Pope v. Pope, Civ.App., 
175 S.W.2d 289. 

19. Minn.—Brown v. Brown, 44 N. 
W. 250, 42 Minn. 270. 

60 C.J. p 1093 note 18. 

20. Ky.—Wooten’s Trustee v. Hardy, 
298 S.W. 963, 221 Ky. 338. 

69 C.J. p 1093 note 19. 

21. Iowa.—Mills v. McOaustland, 74 
N.W. 930, 105 Iowa 187. 

69 C.J. p 1093 note 21. 

22. Ky.—Hutcherson v. Hutcher¬ 
son's Ex'rs, 232 S.W.2d 995, 313 
Ky. 575. 

23. Mo.—Lansdale v. Dearing, 173 S. 
W.2d 25, 351 Mo, 356, 147 A.L.R. 
728. 

69 C.J. p 1094 note 22. 
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subsequent to the execution of the will the testator 
deeds the property devised to the beneficiary, 24 or 
where the testator, in his will, does not assert own¬ 
ership of, or interest in, or purport to dispose of, 
property which he gave by nontestamentary act to 
the beneficiary. 25 

§ 1241. - Election between Rights under 

Will and as Heir or Next of Kin 

A beneficiary under a will is required to elect between 
rights and benefits granted by the will and a claim as 
heir or next of kin to property devised or bequeathed 
therein. 

A person cannot take a gift under the will and 
also claim as heir against the will an interest in 
real estate devised, 26 or, as next of kin, an interest in 
personalty bequeathed. 27 Election is not required 
where no inconsistent or alternative rights are in¬ 
volved, as, for example, where the claim as heir or 
next of kin relates only to property undisposed of 
by the will, or covered by parts of the will that arc 
invalid or inoperative, 28 or where the legatee claims 
also as forced heir, 29 or where one claims title to 
land, both as heir and as devisee, and the facts are 
such that the result is the same without regard to 
the capacity in which he takes, 30 or where the lega¬ 
tee claims as heir of another specific property which 
did not belong to the testator. 31 A beneficiary, how¬ 
ever, cannot take under a will and also contest the 
validity of the whole will, 32 nor may he seek to 
establish his rights as heir in opposition to the will 
in a suit for construction of, and accounting under, 
the will. 33 


WILLS §§ 1240-1242 

Where the testator’s disposition of his property is 
in accordance with the statute as to intestate suc¬ 
cession, it has been held that, by agreement of all 
the parties interested, they may take under the stat¬ 
ute and not under the will. 34 Children of the testa¬ 
tor have no right in the absence of statutory pro¬ 
vision therefor to elect between taking under pro¬ 
visions of a will or taking as in case of intestacy. 35 
The fact that a parent’s will leaves his minor child 
less than he or she might have received under the 
laws of descent and distribution does not necessitate 
an election by such child. 36 An agreement between 
the widow and adult children that they will re¬ 
nounce the provisions of the will may be binding on 
the parties thereto. 37 

A will which gives to a forced heir less than the 
statutes give him or her is voidable as to such forced 
heir at his or her election; the will is rendered valid 
when the heir elects to take under the will, but is 
rendered inoperative as to such heir by his or her 
election to take under the law. 38 

The question of whether the benefits which the 
will purports to give are benefits within the doctrine 
of election is not to be determined by comparing 
them with what the statutes of descent and distribu¬ 
tion would give the beneficiary in the absence of a 
will. 39 

§ 1242. - Election by Holder of Deriva¬ 

tive Interest 

Election, as applied to wills, may be required only of 
those whose rights under the will are acquired directly, 


Election, held not required 

Where will bequeathed income 
from stock and proceeds from sale 
of real estate to brother and sister 
in half shares and testator prior to 
death transferred to brother stock 
and certain tracts of land, brother 
was not compelled to elect to take 
either by inter vivos transfers or un¬ 
der will. 

Mo.—Lansdale v. Dearing, supra. 

24. Miss.—Dantone v. Dantone, 38 
So.2d 908, 205 Miss. 420. 

25. Tex.—Armstrong v. May, Civ. 
App„ 144 S.W.2d 931, error refused. 

26. Ark.—Wisner v. Richardson, 202 
S.W. 17, 132 Ark. 675. 

69 C.J. p 1094 note 24. 

27. N.T.—Bloomer v. Bloomer, 2 
Bradf.Surr, 339. 

Va.—Gregory v. Gates, 30 Gratt. 83, 
71 Va. 83. 

28. Ill.—Corpus Juris cited In. Til¬ 
ton v. Tilton, 47 N.E.2d 454, 457, 
382 Ill. 426. 

Necessity for election by widow 
where entire estate of testator not 


disposed of by the will see infra § 
1260. 

Adopted child 

A virtually adopted child was not 
required to elect between claiming 
specific legacy of land under adopt¬ 
ing father’s will and attacking as 
heir at law a residuary devise of 
property for educational purposes, 
on the ground that it was void be¬ 
cause in excess of the proportion of 
the estate authorized by statute so 
to be devised. 

Ga.—Rieves v. Smith, 192 S.E. 372, 
184 Ga. 657, 112 A.L.R. 368. 

29. Tex.—Scoby v. Sweatt, 28 Tex. 
713. 

30. Ill.—Martin v. Casner, 48 N.E.2d 
944, 383 Ill. 260. 

69 C.J. p 1094 note 28. 

Provision, for sale 

Where will purported to devise 
property to devisees which they al¬ 
ready owned in same proportions, 
provision that property might be sold 
and proceeds divided did not create 
a different interest in property or re¬ 
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quire sale as prerequisite to vesting 
of interest so as to require “election” 
by devisees whether to take under 
will or retain their existing rights. 
Ill.—Martin v. Casner, supra. 

31. Tex.—Packard v. De Miranda, 
Civ.App., 140 S.W. 211. 

32. Ind.—Keys v. Wright, 60 N.E. 
309, 166 Ind. 521, 6 Prob.Rep.Ann. 
552. 

33. N.T.—Chipman v. Montgomery, 
63 N.T. 221. 

34* Tex.—McWhorter v. Gray, Civ. 
App., 4 S.W.2d 302. 

35. Ark.—Foulkes v. Foulkes, 203 
S.W. 1, 173 Ark. 188. 

36. Tex.—Pope v. Pope, Civ.App., 
175 S.W.2d 289. 

37. Ky.—Campbell v. Simmons, 127 
S.W. 1005, 138 Ky. 302. 

38. Okl.—Porter v. Hansen, 124 P. 
2d 391, 190 Okl. 429. 

39. Tex.—Wright v, Wright, 274 S. 
W.2d 670, 154 Tex. 138. 
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and not by those whose rights are acquired derivatively 
or indirectly. 

In order that a person may be required to elect 
under a will, the will must give, or confer on, him 
directly, and not derivatively or indirectly, a dona¬ 
tion or benefit. 40 Hence, one cannot be put to his 
election because of an interest transmitted to him 
voluntarily by one of the beneficiaries under the 
original will ; 41 but one who has renounced the will 
cannot thereafter claim as heir of a beneficiary un¬ 
der the will, where heirs take, not under the stat¬ 
ute, but under the terms of the will. 42 Where the 
testator’s wife predeceased him, her heirs have no 
right of election between the testamentary provision 
made for her in the will and the interest provided 
by law for a surviving spouse in the estate of her 
deceased spouse. 43 

§ 1243. - Election by Creditor 

A beneficiary under a will who is also a creditor of 
the estate is not required to elect, where the bequest was 
not Intended as a payment of the debt. 

A beneficiary under a will who is also a creditor 
of the estate is not required to elect and may prose¬ 
cute his claim without surrendering his bequest, 
where the bequest was not intended as a payment of 
the debt. 44 

§ 1244. Conditional Election 

In general, an election must be absolute and not con¬ 
tingent or conditional. 


Under a statute authorizing an election at any 
time within one year of probate, the election must 
be absolute, not contingent or conditional; 46 but 
an election to renounce a will, made conditional on 
a subsequent event, is effective if the renunciation 
becomes absolute within the period allowed by stat¬ 
ute for making the renunciation. 46 One cannot elect 
to take under the will on condition that the distribu¬ 
tion be otherwise than is provided for in that in¬ 
strument, 47 or on condition that rights under an 
antenuptial agreement shall not be prejudiced there¬ 
by, 48 and an election conditional on a certain con¬ 
struction of the will has been held insufficient. 49 
An agreement to take under the will on conditions 
named therein if based on a consideration insufficient 
in law does not bind the widow. 69 

§ 1245. By Whom Election Made 

Election, as applied to wills, is made by devisees and 
legatees whose rights under the will are so inconsistent 
with other rights that both cannot be enjoyed, and ordi¬ 
narily the right is personal to the person entitled thereto 
and can be exercised only by him. 

Election, as applied to wills, is made by devisees 
and legatees whose rights under the will are so in¬ 
consistent with other rights as to require them either 
to accept the rights and benefits given by the will 
and give up other rights, or to renounce them in 
order to retain such other rights. 61 In general, the 
right of election is personal to the individual hav¬ 
ing the right, 62 including the surviving spouse of 
the testator, 63 and involves choice which is predicat- 


40. W.Va-—Bennett v. Harper, 15 S. 
E. 143, 36 W.Va. 546. 

69 C.J. p 1094 note 36. 

41. Tenn.—Parkey v. Ramsey, 76 
S.W. 812, 111 Tenn. 302. 

69 C.J. p 1094 note 36. 

By whom election made see Infra 
§§ 1245-1247. 

42. Mass.—Upham v. Emerson, 119 
Mass. 509. 

43. Iowa.—In re Schroeder's Estate, 
293 N.W. 492, 228 Iowa 1198. 

44. Tenn.—Elmore v. Covington, 172 
S.W.2d 809, 180 Tenn. 128. 

Devise or bequest to creditor gen¬ 
erally see supra §§ 1137-1141. 

Effect of election on creditors see 
infra 55 1287 c, 1288 f, 1296. 

Election between legacy and debt 
where legacy given in satisfaction 
of debt see supra § 1140. 

Right of election by creditor acting 
in representative capacity see in¬ 
fra § 1245. 

45 . Mass.—Kramer v. Crosby, 165 
N.E. 686, 266 Mass. 525. 

46. Ky.—McCallister v. Brand's 
Heirs, 11 B.Mon. 370. 

69 C.J. p 1127 note 35. 


47. Pa.—In re Powell’s Estate, 74 A. 
421, 225 Pa. 518. 

69 C.J. p 1127 note 36. 

48. Pa.—In re Coane’s Estate, 16 
PaJDist. & Co. 667. 

49. Mass.—Stearns v. Bemis, 70 N. 
E. 44, 185 Mass. 196. 

69 C.J. p 1127 note 38. 

50. Md.—Wilson v. Jarrell, 112 A, 
921, 137 Md. 558. 

69 C.J. p 1127 note 39. 

51. Ill.—Martin v. Casner, 48 N.E. 
2d 944, 383 Ill. 260. 

52. Fla.—Kearley v. Crawford, 151 
So. 293, 112 Fla. 43—First Nat. 
Bank of St. Petersburg v. MacDon¬ 
ald, 130 So. 596, 100 Fla. 675. 

Ky.—Craven v. Craven, 205 S.W. 406, 
181 Ky. 428. 

N.Y.—Dalisa v. Dumoif, 132 N.Y.S. 
2d 550, 206 Misc. 259, affirmed 141 
N.Y.S. 2d 700, 286 App.Div. 856, 

appeal denied 146 N.Y.S.2d 477, 
286 App.Div. 967—In re Carll’s 
Will, 106 N.Y.S.2d 363, 201 Misc. 
829. 

In re Arnold’s Will, 125 N.Y.S.2d 
782. 

Pa.-—In re Harris, 41 A.2d 715, 351 
Fa. 368. 
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Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

69 C.J. p 1108 note 76. 

Election by: 

Creditor acting in own right as 
dovlsoe see supra $ 1243. 

Holder of derivative interest see 
supra 5 1242. 

Husband not beneficiary under his 
wife’s will see infra 5 1267. 

Wife not beneficiary under her 
husband's will see infra 5 1265. 
Of whom testator may require elec¬ 
tion see supra $ 1238* 

53. Ark.—Jeff coat v. Harper, 276 S. 

W.2d 429, 224 Ark. 778. 

Colo.—LIden's Estate v* Foster, 82 
F.2d 775, 103 Colo. 68. 

Fla.—First Nat. Bank of St. Peters¬ 
burg v. MacDonald, 130 So. 596, 
100 Fla. 675. 

Ind.—Grammer v. Bourke, 70 N.E.2d 
198, 117 IndApp* 151. 

Kan.—In re Henderson's Estate, 268 
F.2d 941, 176 Kan. 168. 

Ky.—Eckert v. Givan, 183 S.W.2d 
809, 298 Ky, 621—Craven v. Cra¬ 
ven, 205 S.W. 406, 181 Ky. 428. 
Mass.—Friedman v. Andrews, 200 
N.E. 575, 293 Mass. 566. 
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ed on knowledge and discrimination. 54 In the ab¬ 
sence of disability, 55 it can be exercised only by 
such individual. 56 It does not extend to his chil¬ 
dren, 57 his heirs or personal representatives, as dis¬ 
cussed infra § 1246, his creditors, 58 or a person 
acting in hostility to him ; 59 nor can an election be 
compelled or controlled by the creditors of the one 
entitled to elect, 60 or by anyone else. 61 

In some jurisdictions a person entitled to elect 
may authorize another to make the election for 
him. 62 In other jurisdictions, except as authorized 


by statute, the right to elect cannot be exercised by 
attorney. 63 In still other jurisdictions, the right 
of election is personal in the sense that an election 
must in each case be a conscious, individually made 
choice between the alternatives by the person en¬ 
titled ; 64 but a writing prescribed by the hand of the 
individual having the right is not required, 65 and 
it may be performed by the individual himself or by 
his duly authorized agent or attorney in fact. 66 The 
right of a surviving spouse to elect to take his or 
her share as in intestacy cannot be transferred, 67 


Mich.—Bishop v. Hartman, 37 N.W. 
2d 885. 325 Mich. 115—Vanderlinde 
v. Bankers’ Trust Co. of Muskegon, 
259 N.W. 337, 270 Mich. 599. 

Minn.—Carey v. Brown, 260 N.W. 
320, 194 Minn. 127, certiorari de¬ 
nied Macho v. Brown, 56 S.Ct. 102, 
296 U.S. 590, 80 D.Ed. 418—In re 
Owsley's Estate, 142 N.W. 129, 122 
Minn. 190. 

N.H.—Morse v. Trentini, 121 A.2d 
563—Gowing v. Laing, 77 A.2d 32, 
96 N.H. 364. 

N.T.—In re Zalewski’s Estate, 55 N. 
E.2d 184, 292 N.T. 332, 157 A.L.R. 
87. 

Dalisa v. Dumoff, 141 N.Y.S.2d 
700, 286 App.Div. 856, appeal de¬ 
nied 146 N.Y.S.2d 477, 286 App.Div. 
367. 

In re Visich's Will, 122 N.Y.S.2d 
782, 204 Misc. 1—In re Herter’s 
Estate, 83 N.Y.S.2d 36, 193 Misc. 
602, affirmed 84 N.Y.S.2d 913, 274 
App.Div. 979, appeal denied In re 
Herter’s Will, 86 N.Y.S,2d 457, 274 
App.Div. 1032, affirmed 89 N.E.2d 
252, 300 N.Y. 632, reargument de¬ 
nied 92 N.E.2d 314, 300 N.Y. 737- 
In re Gross' Estate, 31 N.Y.S.2d 
610, 177 Misc. 716—In re Youngs’ 
Estate, 25 N.Y.S.2d 811, 175 Misc. 
716—In re Brill’s Estate, 22 N.Y.S. 
2d 966, 175 Misc. 236—In re Ack- 
ler’s Estate, 6 N.Y.S.2d 128, 168 
Misc. 623—In re Proman's Estate, 
300 N.Y.S. 1088, 165 Misc. 400- 
In re Hearn’s Will, 285 N.Y.S. 935, 
158 Misc. 370—In re Coffin’s Estate, 
273 N.Y.S. 974, 152 Misc. 619. 

In re Schnabel’s Will, 77 N.Y.S. 
2d 593—In re Ward’s Estate, 73 
N.Y.S.2d 456—In re Banks’ Will, 
31 N.Y.S.2d 652. 

Pa.—In re MacGregor, 40 Pa.Dist. 
& Co. 519. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E. 797, 
194 Va. 736. 

54. Fla.—First Nat. Bank v. Mac¬ 
Donald, 130 So. 596, 100 Fla, 675. 

65. Ky.—Eckert v. Givan, 183 S.W. 

2d 809, 298 Ky. 621. 

Election for incompetent see infra 
S 1247. 

56. Ky.—Eckert v. Givan, supra. 
Mass.—Friedman v. Andrews, 200 N. 
E. 675, 293 Mass. 566. 


N.Y.—:Dalisa v. Dumoff, 132 N.Y.S. 
2d 550, 206 Misc. 259, affirmed 141 
N.Y.S.2d 700, 286 App.Div. 856, ap¬ 
peal denied 146 N.Y.S.2d 477, 286 
App.Div. 967—In re Gross’ Estate, 
31 N.Y.S.2d 610, 177 Misc. 716- 
In re Brill’s Estate, 22 N.Y.S.2d 
966, 175 Misc. 236. 

In re Banks' Will, 31 N.Y.S.2d 
652. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E.2d 797, 
194 Va. 736. 

57. S.C.—Taylor v. McRa, 24 S.C.Eq. 
96 . 

69 C.J. p 1108 note 77. 

Estoppel 

Testatrix’ children could not as 
against their father’s creditors as¬ 
sert the doctrine of equitable election 
in order to charge, with payment of 
legacies, property which had been 
held by. their mother and father as 
tenants by the entirety, where the 
children had permitted their father 
to remain in undisturbed possession 
of the premises after testatrix’ death 
for a number of years, during which 
their father incurred obligations to 
at least nine creditors. 

N.Y.—In re Lage’s Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

58. Ind.—Watson v. Roberts, 26 N. 
E.2d 75, 108 Ind.App. 388. 

Iowa.—Coomes v. Finegan, 7 N.W. 

2d 729, 233 Iowa 448. 

Mo.—Austin v. Collins, 297 S.W. 36, 
317 Mo. 435. 

N.Y.—Dalisa v. Dumoff, 132 N.Y.S. 
2d 550, 206 Misc. 259, affirmed 141 
N.Y.S.2d 700, 286 App.Div. 856, ap¬ 
peal denied 146 N.Y.S.2d 477, 286 
App.Div. 967. 

59. N.Y.—Dalisa v. Dumoff, 141 N. 
Y.S.2d 700, 286 App.Div. 856, appeal 
denied 146 N.Y.S.2d 477, 286 App. 
Div. 967. 

60. Fla.—Kearley v. Crawford, 151 
So. 293, 112 Fla. 43. 

N.Y.—Dalisa v. Dumoff, 132 N.Y.S.2d 
550, 206 Misc. 259, affirmed 141 N. 
Y.S.2d 700, 286 App.Div. 856, appeal 
denied 146 N.Y.S.2d 477, 286 App. 
Div. 967. 

Okl.—Hulen v. Truitt, 108 F.2d 170, 
188 Okl. 296. 
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Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368. 

69 C.J. p 1108 note 80. 

Creditors of husband have no such 
interest in his deceased wife’s es¬ 
tate as will permit them to control 
his election to accept the provisions 
of his wife’s will or to take his share 
of her estate as in case of intes¬ 
tacy. 

Ky.—Louisville City Nat. Bank v. 
Wooldridge, 76 S.W. 542, 116 Ky. 
641, 25 Ky.L. 869. 

61. Pa.—In re Harris, 41 A.2d 715, 
351 Pa. 368. 

Alien, property custodian 

Attorney general as successor to 
alien property custodian could not 
exercise right of election in place 
of a surviving spouse who was an 
alien enemy, while attorney general 
was acting in hostility to such 
spouse. 

N.Y.—In re Herter's Estate, 83 N.Y. 
S.2d 36, 193 Misc. 602, affirmed 84 
N.Y.S.2d 913, 274 App.Div. 979, 

appeal denied In re Herter's Will, 
86 N.Y.S.2d 457, 274 App.Div. 1032, 
affirmed 89 N.E.2d 262, 300 N.Y. 
532, reargument denied 92 N.B.2d 
314, 300 N.Y. 737. 

62. Pa.—In re Celenza’s Estate, 16 
Pa.Dist. & Co. 473. 

63. N.C.—Bell v. Wilson, 41 N.C. 1, 
69 C.J. p 1108 note 82. 

64. N.Y.—In re Zalewski's Estate, 
55 N.E.2d 184, 292 N.Y. 332, 157 
A.L.R. 87. 

65. N.Y.—In re Zalewski's Estate, 
supra. 

66. N.Y.—In re Zalewski’s Estate, 
supra. 

During surviving spouse’s lifetime 

N.Y.—In re Coffin’s Estate, 273 N.Y. 
S. 974, 152 Misc. 619. 

In re Ward's Estate, 73 N.Y.S. 
2d 456—In re Banks’ Will, 31 N. 
Y.S,2d 652. 

67. Ark.—Jeffcoat v. Harper, 276 8. 
W.2d 429, 224 Ark. 778. 

N.Y.—In re Schnabel's Will, 77 N.Y. 
S.2d 593. 

Bight of election is not assignable 
Mich.—Vanderlinde v. Bankers' Trust 
Co. of Muskegon, 259 N.W. 837, 270 
Mich. 599. 
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although once it has been perfected the interests 
generated thereby may be disposed of. 68 Persons 
having distinct interests may elect severally. 69 

§ 1246. - Effect of Death or Disability of 

Person Entitled to Elect 

a. In general 

b. Infancy 

a. In G-eneral 

In general, a right of election with respect to rights 
under a will is lost by the death of the person entitled 
to exercise it. 

In general, the right to make an election with 
respect to rights under a will must be exercised 
during the lifetime of the claimant, 70 and, except 
where a statute authorizes an election to be made 
after the death of the party entitled, 71 it does not 


survive the death of the person having the right. 72 
If the person entitled to elect dies without having 
exercised the right, it is lost, 73 even though the peri¬ 
od within which such person could have elected had 
not elapsed; 74 it does not pass by will or under the 
intestate law. 75 However, the rule that the right 
to elect ceases and determines with the death of the 
person entitled thereto has been held applicable to 
expectancies, and not to vested interests. 76 A gift, 
given on condition that the beneficiary pay the es¬ 
tate taxes payable by the estate because of the in¬ 
clusion of the gift as an asset of the estate, has been 
held to vest in the beneficiary at the death of the 
testator and not to require the beneficiary person¬ 
ally to elect whether to meet the condition and accept 
the bequest. 77 

The right to elect cannot be exercised by the per¬ 
sonal representatives 73 or heirs 79 of the person cn- 


68. N.Y.—In re Schnabel’s Will, 77 
N.Y.S.2d 593. 

69- N.Y.—Jurgensen v, Dana, 146 N. 

Y.S. 1001, 162 App.Div. 42. 

69 C.J. p 1108 note 83. 

70. N.Y.—In re Youngs’ Estate, 25 
N.Y.S.2d 811, 175 Misc. 716. 

Time for making election generally 
see infra §§ 1249-1260. 

71. Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

Judicial guidance 

The effect of statute empowering 
county court to declare a dissent 
against will on behalf of surviving 
spouse in event surviving spouse 
dies after spouse-testator and before 
the time for dissent expires, was to 
extend jurisdiction to the county 
court and to authorize executors and 
administrators of surviving spouses 
to seek the guidance of the court 
in the matter of dissent. 

Tenn.—Hamilton Nat. Bank v. 
Haynes, supra. 

Factors controlling determination 

The statutes empowering county 
court to declare dissent against will 
on behalf of surviving spouse in 
event surviving spouse dies after 
spouse-testator, and before the time 
for dissent expires, do not change the 
well-settled rule that court must 
look to best interest of decedent dur¬ 
ing his or her lifetime. 

Tenn.—Hamilton Nat. Bank v. 
Haynes, supra. 

Denial of dissent against will was 

held proper, even though, if dissent 
had been allowed, surviving spouse’s 
estate would have received around 
sixty thousand dollars, whereas, by 
reason of his early death, surviving 
spouse received only one thousand 
nine hundred dollars under support 
clause of the will. I 


Tenn.—Hamilton Nat. Bank v. 

Haynes, supra. 

72. N.H.—Morse v. Trentini, 121 A. 
2d 563. 

N.Y.—In re Carll’s Will, N.Y.Sur., 
106 N.Y.S.2d 363, 201 Misc. 829, 

73. Ind.—Grammer v. Bourke, 70 N. 
E.2d 198, 117 Ind.App. 151. 

Ky.—Eckert v. Givan, 183 S.W.2d 809, 
298 Ky. 621. 

Mass.—Friedman v. Andrews, 200 N. 

E. 575, 293 Mass. 566. 

Mich.—Bishop v. Hartman, 37 N.W. 
2d 885, 325 Mich. 115—Vanderlinde 
v. Bankers’ Trust Co. of Muskegon, 
259 N.W. 337, 270 Mich. 590. 

N.H.—Gowing v. Laing, 77 A.2d 32, 
96 N.H. 364. 

N.Y.—In re Brill's Estate, 22 N.Y.S. 
2d 966, 175 Misc. 236—In re Fro- 
man’s Estate, 300 N.Y.S. 1088, 165 
Misc. 400—In re Coflln’s Estate, 273 
N.Y.S. 974, 152 Misc. 619. 

In re Thornstrom's Will, 95 N.Y. 
S.2d 42—In re Ward’s Estate, 73 
N.Y.S.2d 456—In re Bank’s Will, 
31 N.Y.S,2d 652. 

Ohio.—In ro Knofler’s Estate, 55 N. 

E.2d 262, 143 Ohio St. 294. 

69 C.J. p 1108 note 85. 

Effect of widow’s death where stat¬ 
utes require recording of election 
see infra § 1270. 

Election taken as filed where filing 
was prevented by death of benefi¬ 
ciary see infra § 1270. 

74. Ky.—Eckert v. Givan, 183 S.W. 
2d 809, 298 Ky. 621. 

75. Pa.—In re Harris, 41 A.2d 715, 
361 Pa. 368. 

76. Cal.—In re Kelley’s Estate, 264 
P.2d 210, 122 C.A.2d 42. 

Interest Ixl community property 
Right of widow of testator to elect 
to take, under statute providing that 
on death of either husband or wife 
one half of community property be¬ 
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longs to surviving spouse, survives- 
in personal representative of testa¬ 
tor’s widow on death of widow. 

Cal.—In re Kelley's Estate, supra. 

77. N.Y.—In ro Jamison’s Will, 71* 
N.Y.S.2d 172, 272 App.Div. 434. 
Death of beneficiary before election 

did not affect her right to the gift. 
N.Y.—In re Jamison’s Will, supra. 

78. Kan.—In ro Henderson's Estate, 
2G8 P.2d 941, 176 Kan. 168. 

Ky.—Eckert v. Givan, 183 S.W.2d 809, 
298 Ky. 621. 

Mich.—Corpus Juris cited in Vander¬ 
linde v. Bankers’ Trust Co. of Mus¬ 
kegon, 259 N.W. 337, 339, 270 Mich. 
599. 

Minn.—Carey v. Brown, 260 N.W. 
320, 3 94 Minn. 127, certiorari de¬ 
nied Macho v. Brown, 66 S.Ct. 
102, 296 U.S. 590, 80 L.Ed. 418. 
N.H.—:Morse v. Trentini, 3 21 A.2d 563 
—Crawford v. Widett, 121 A.2d 314 
—Gowing v. Laing, 77 A.2<1 32, 96 
N.H. 364—Page v. Eldredge Public 
Library Ass’n, 45 A. 411, 69 N.H. 
575. 

N.Y.—In ro Brill's Estate, 22 N.Y.S. 
2d 966, 175 Misc, 236—tn re Fro- 
man’s Estate, 300 N.Y.S. 1088, 165 
Misc. 400. 

In re Thornstrom's Will, 95 N.Y. 
S.2d 42—In re Ward's Estate, 73 
N.Y.S.2d 456. 

69 C.J. p 1108 note 85. 

Delay in probating will until after 
death of surviving spouse did not 
entitle legal representative of sur¬ 
viving spouse to make election. 

N.Y.—In re Thornstrom's Will, 95- 
N.Y.S.2d 42. 

79. Colo.—Liden’s Estate v. Foster, 
82 P.2d 775, 103 Colo. 58. 

Kan.—In re Henderson's Estate, 268. 

P.2d 941, 176 Kan. 168. 

Ky.—Eckert v. Givan, 188 S.W.2d 809,. 
298 Ky. 621. 
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titled to elect, unless the will expressly so provides ; 80 
and it is immaterial that the devisee had given au¬ 
thority to another to make the election. 81 Such 
steps in exercising the right of election as properly 
may be delegated to an agent cannot be taken by 
the agent after the death of the person entitled. 82 
It has been held that where proceedings to compel an 
election by testator’s widow were pending at her 
death, the court has jurisdiction to permit her ad¬ 
ministrator to make the election. 83 

Where the election was made before the death of 
the person entitled, his administrator or executor 
may continue proceedings to secure the benefits 
therefrom, 84 even though there had been a failure 
to comply with statutory formalities in the making 
of the election, where such failure had been waived 
by all the parties interested, 85 but not where there 
was no such waiver. 86 

Where a bond, executed in contemplation of mar¬ 
riage, secured a certain sum to the wife and after 
marriage the husband made other provision for her 
by will, it has been held that the wife’s right of 
election between the provisions of the will and of 
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the bond extends to her devisee. 87 The sole devisee 
of a surviving spouse who was estopped to make an 
election by a postnuptial agreement is also estopped 
to make an election. 88 

Under some statutes, on the death of the person 
entitled to elect without having made an election, 
such person, 89 including a surviving spouse of the 
testator, 90 is conclusively presumed to have con¬ 
sented to the terms of the will and accepted the pro¬ 
visions made for him or her therein; and in some 
of the jurisdictions this is so regardless of the reason 
for the nonelection. 91 Where a statute provides that 
the survivor’s share cannot be affected by any will 
of the spouse unless consent thereto is given, and the 
survivor dies without having consented or exer¬ 
cised her right of election, she is held to have died 
possessed of her share in her husband’s estate under 
the statute. 92 

Death of incompetent . In some of the jurisdic¬ 
tions an election on behalf of an incompetent spouse 
may be made after his or her death, where death 
occurred before an election was made. 93 In others, 
the death of a mentally incompetent person, entitled 


Mich.— Corpus Juris cited iu Vander- 
linde v. Bankers' Trust Co. of Mus¬ 
kegon, 259 N.W. 337, 339, 270 Mich. 
599. 

N.H.—Go wing v. Laing, 77 A. 2d 32, 
96 N.H. 364. 

<59 C.J. p 1108 note 86. 

80. S.C.—Haynesworth v. Cox, 5 S.C. 
Ed. 117. 

Si- Pa.—In re Roberts’ Estate, 3 Pa. 
Dist. & Co. 662. 

In re Grady's Estate, 28 Pa.Dist. 
547. 

82. Mass.—Friedman v. Andrews, 
200 N.E. 575, 293 Mass. 566. 

83. N.Y.—Howland v. Heckscher, 3 
Sandf.Ch. 519. 

69 C.JT. p 1109 note 92. 

84. Pa.—In re McCutcheon’s Estate, 
128 A 843, 283 Pa. 157—Paul's 
Ex'rs v. Paul, 36 Pa. 270. 

Duty of responding for legatee, 
who died after testator, as former 
fiduciary with respect to equitable 
election arising under will continues 
to attach to legatee-executor’s per¬ 
sonal representative. 

Pa.—Vassilakis v. Vassilakis, 89 A.2d 
789, 371 Pa, 268. 

85. Pa.—In re McCutcheon's Estate, 
128 A 843, 283 Pa. 157. 

86. Pa.—In re Roberts’ Estate, 82 
Pa. Super. 251. 

87. U.S.—Hunter v. Bryant, Pa., 2 
Wheat. 32, 4 L.EcL 177. 

8a Neb.—Jorgensen v. Crandell, 277 
N.W. 785, 134 Neb. 33. 


89. Colo.—Liden’s Estate v. Foster, 
82 P.2d 775, 103 Colo. 58. 

90. Ind.—Grammer v. Bourke, 70 N. 
E.2d 198, 117 Ind.App. 151. 

In Ohio 

(1) On the death of testator's sur¬ 
viving spouse before expiration of 
time for making election, she would 
be conclusively presumed to have 
elected to take under the will, not¬ 
withstanding that during period be¬ 
tween testator’s death and her death 
she was continuously insane and in¬ 
capable of making an election. 

Ohio.—In re Knofier’s Estate, 55 N.E. 

2d 262, 143 Ohio St. 294. 

(2) Some earlier lower court cases, 
which have not been expressly over¬ 
ruled, held that the statute giving 
surviving spouse right to elect 
whether to take under will or under 
the statute of descent and distribu¬ 
tion applies solely to a competent 
surviving spouse. 

Ohio.—In re Jones’ Estate, 1 Ohio 
Supp. 32. 

(3) XJnder a prior statute a widow 
who died before filing of schedule of 
debts without having made election 
to take under deceased husband’s 
will was conclusively presumed to 
have elected to take under statute of 
descent and distribution. 

Ohio.—Davis v. Warner, 192 N.E. 
270, 47 Ohio App. 495, error dis¬ 
missed 190 N.E. 386, 127 Ohio St. 
597. 

(4) Such prior statute was held 
valid. 

Ohio.—Davis v. Warner, supra. 
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91. Ohio.—In re Knofler's Estate, 55 
N.E.2d 262, 143 Ohio St. 294. 

Election by court for incompetent see 
infra § 1247 b. 

92. Iowa.—Hann v. Dunn, 234 N.W. 
247, 211 Iowa 678, 82 A.L.R. 1503 
—Peckenschnoider v. Schnede, 227 
N.W. 336, 210 Iowa 656. 

93. Kan.—In re Henderson’s Estate, 
268 F.2d 941, 176 Kan. 168. 

Where election not requested during 
lifetime 

Where widow was incompetent, 
guardian ad litem made no sugges¬ 
tion concerning an election in wid¬ 
ow’s behalf to renounce bequest con¬ 
tained in her husband’s will and 
widow’s trustee who was also benefi¬ 
ciary and representative of the hus¬ 
band’s estate failed to act for protec¬ 
tion of interests of widow, court of 
equity could exercise power of re¬ 
nunciation after expiration of stat¬ 
utory period and after widow’s death. 
D.C.—Mead v. Phillips, 135 F.2d 819, 
77 U.S.App.D.C. 365, 147 AL.B. 322. 
Effect of failure to elect 
Where widow was incompetent and 
unable to exercise privilege of re¬ 
nouncing bequest contained in her 
husband’s will, if determination was 
not made of rights of the widow and 
of her estate, the husband’s will 
would be inoperative as to her and 
his estate would be distributed, as 
to her, in the same manner as if 
he had died Intestate. 

D.C.—Mead v. Phillips, supra. 
Statutory allowances 
Where husband died before making 
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to an election, prior to the making of an election 
terminates the right , 9 4 and hence an election can¬ 
not be made where the beneficiary, although insane, 
died before probate of the will , 95 or pending the 
proceedings to determine whether an election should 
be made . 96 

b. Infancy 

The doctrine of election with respect to rights under 
a will applies to minors, but ordinarily an election may be 
made during infancy only with the consent of the court. 

The doctrine of election with respect to rights 
under a will applies to minors . 97 As a general rule, 
however, the guardian, guardian ad litem, or next 
friend of an infant cannot make an election for the 
infant with respect to rights under a will without 
the consent of the court . 98 In the absence of a 
statute giving to the guardian of an infant ward the 
right to make an election, the acceptance by the 
infant of provisions in the will for his support dur¬ 
ing infancy does not preclude his right to make the 
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election after becoming of legal age ; 99 but an elec¬ 
tion during infancy may be made by the court,! 
which must be guided in its determination by what 
is for the best interest of the infant , 2 after having 
referred the case to a master to inquire and ascer¬ 
tain the value of the interests between which an 
election must be made . 3 

§ 1247 . -Physical and Mental Incapacity 

a. In general 

b. Election by, or with approval of, court 
a. In General 

A right of election with respect to rights under a will 
Is not lost by the physical or mental incompetency of the 
person entitled; but an incompetent person cannot per¬ 
sonally make an election, and, in the absence of statu¬ 
tory or Judicial authorization, a right of election cannot 
be exercised by another in behalf of an Incompetent 
person. 

A right of election with respect to rights under a 
will is not lost by the insanity, incompetency, or ad- 


election between statutory rights and 
rights under will of predeceased wife, 
and circumstances required court to 
make election to take under will, ad¬ 
ministrators of husband’s estate have 
right to take money and personal 
property allowed to surviving spouse 
by statute in addition to rights un¬ 
der will. 

Minn.—Carey v. Brown, 260 N.W. 320, 
194 Minn. 127, certiorari denied 
Macho v. Brown, 56 S.Ct. 102, 296 
TJ.S. 690, 80 L.Ed. 418. 

94. Ind.—Gramm er v. Bourke, 70 
N.E.2d 198, 117 Ind.App. 161. 

Mich.—Corpus Juris cited in Yander- 
linde v. Bankers' Trust Co. of Mus¬ 
kegon, 269 N.W. 337, 339, 270 Mich. 
699. 

N.H.—Go wing v. Laing, 77 A. 2d 32, 
96 N.H. 364. 

Ohio.—In re Knofler’s Estate, 65 N. 

E.2d 262, 143 Ohio St. 294. 

68 C.J. p 1108 note 89. 

Knowledge of choice 
Widow's right of election did not 
survive in favor of her heirs, even 
though widow had been insane at 
time of testator’s death, no guardian 
had been appointed, and probate clerk 
had failed to inform her of her 
choice. 

Ark.—Jeff coat v. Harper, 276 S.W.2d 
429, 224 Ark. 778. 

CTuno pro tunc order cannot cure 
failure to make election during life 
of weak-minded person. 

Pa.—In re Gerlach’s Estate, 193 A. 

467, 127 Pa.Super. 293. 

Prior court authorization 
Notice of election, filled shortly 
after death of surviving incompetent 
husband of testatrix by his commit- 


| tee which had several months prior 
to his death in which to serve the 
notice of election, was held ineffec¬ 
tual, even though the proper court 
had clothed the committee with au¬ 
thority to file the notice prior to the 
husband's death. 

N.Y.—In re Young's Estate, 26 N.Y.S. 
2d 811, 176 Misc. 716. 

95. Ky.—Harding’s Adm'r v. Hard¬ 
ing's Ex’r, 130 S.W. 1098, 140 Ky. 
277, Ann.Cas.l912B 626. 

96. Ind.—Grammer v. Bourke, 70 N. 
E.2d 198, 117 Ind.App. 151. 

Widow 

Right to make election for incom¬ 
petent widow of testator terminates 
where the widow died subsequent to 
the institution of proceedings by her 
guardian for instructions as to what 
election should be made and prior to 
the court's decision thereof. 

Ind.—Grammer v. Bourke, supra. 

97. Tenn.—Nashville Trust Co. v. 
Winters, 130 S.W.2d 152, 23 Tenn. 
App. 262. 

Legal capacity of infant to exorcise 
right or power of election general¬ 
ly see Infants § 25. 

98. Tenn.—Nashville Trust Co. v. 
Winters, supra. 

Power of: 

Guardian to make election for ward 
generally see Guardian and Ward 
§ 68 . 

Guardian ad litem or next friend 
to make election for infant gen¬ 
erally see Infants 9 111 a. 

To take under will 
Next friend has no power or right 
to make election on behalf of Infant 
to take under will rather than con¬ 
test it on issue of devisavit vel non 
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by instituting chancery proceeding to 
construe will. 

Tenn.—Hodges v. Hale, 97 S.W.2d 
454, 20 Tenn,App, 233. 

Special guardian 

Failure of special guardian of wife, 
who was a minor, to object to pro¬ 
bate of her husband's will did not 
constitute an election to take under 
will so as to preclude action to ad¬ 
measure dower in realty mentioned 
in mortgage and deed, where wife 
repudiated instruments on day of at¬ 
taining her majority, it did not ap¬ 
pear that an election was considered, 
and husband died insolvent, since 
guardian could not bind wife without 
court’s consent, and an election, even 
if validly exercised, would have been 
ineffective, 

N.Y.—Crowe v, Fort Greene Nat. 
Bank in New York, 3 N,Y.S.2d 613, 
167 Misc. 100, affirmed 12 N.Y.S.2d 
1013, 267 App.Div. 860. 

99. Ky.—Moorman v. Louisville 
Trust Co., 206 S.W. 664, 181 Ky. 
566 . 

1. Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

Corpus Juris cited In Nashville- 
Trust Co, v. Winters, 130 S.W.2d 
162, 23 Tenn.App. 262. 

69 C.J. p 1109 note 96, 

Election by court for one physically 
or mentally incapacitated see in¬ 
fra § 1247 b. 

2. Tenn.—Hamilton Nat Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

69 C.J. p 1109 note 97. 

3. N.C.—McQueen v. McQueen, 66. 
N.C. 16, 62 Am.X>. 206. 
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vanced age of the person entitled to elect . 4 An in¬ 
competent person, however, cannot personally make 
an election , 5 and insanity or other incompetency of 
a person entitled to elect at the time he exercises the 
right invalidates the election . 6 The existence of in¬ 
sanity or other incompetency is a question of fact> 
a finding on which supported by evidence will not 
be disturbed on appeal . 7 

Since the right to elect is purely personal, it can- 


WILLS § 1247 

not be exercised by another, in behalf of a person 
incapacitated physically or mentally, in the absence 
of statutory authority 8 or judicial authorization by 
a court of competent jurisdiction, as discussed infra 
subdivision b of this section, irrespective of whether 
the attempted election is by a guardian , 9 commit¬ 
tee , 10 next friend , 11 attorney , 12 administrator , 13 or 
heirs . 14 Where, however, a statute gives the au¬ 
thority, election under such circumstances may be 
made by the guardian , 15 conservator 16 or commit- 


4. N.V.—In re Sheppard's Estate, 71 
N.Y.S.2d 340, 189 Misc. 367. 
p a .—In re Beebe's Estate, 51 Pa.Dist. 
& Co. 39. 

Abeyance 

Right of election by insane or in¬ 
competent widow may remain in 
abeyance until her restoration to 
-competency. 

Mich.—In re Dellow's Estate, 281 N. 
W. 559, 286 Mich. 117—Vanderlinde 
v. Bankers’ Trust Co. of Muskegon, 
259 N.W. 337, 270 Mich. 599. 

N.Y.—In re Hansen’s Will, 117 
N.Y.S. 2d 619. 

Election by court see infra subdi¬ 
vision b of this section. 

Widow 

D.C.—Mead v. Phillips, 135 F.2d 819, 
77 U.S.App.D.C. 365, 147 A.L.R. 

322. 

N.J.—Brooklyn Trust Co. v. Dais, 192 
A. 849, 122 N.J.Ea. 182. 

<0. Mich.—Corpus Juris cited In In 
re Dellow’s Estate, 281 N.W. 559, 
561, 286 Mich. 117. 

Mo.—Young v. Boardman, 10 S.W. 48, 
97 Mo. 181. 

Insanity as constituting excuse for 
failure to elect within the statu¬ 
tory time see infra § 1250. 
•Judicial Incompetency 

(1) An election filed by a surviv¬ 
ing spouse under conservatorship 
was void because not filed by con¬ 
servator, notwithstanding conserva¬ 
tor had been appointed on ward’s 
own petition for sole reason of 
ward's advanced age and notwith¬ 
standing ward was of sound mind. 
Mass.—Hanchett v. Hill, 66 N.E.2d 

590, 316 Mass. 673. 

(2) Where, at time ward, who was 
•of sound mind but of advanced age, 
filed waiver of his deceased wife’s 
will, which waiver was void because 
■of existence of conservatorship, con¬ 
servatorship was unnecessary be¬ 
cause of ward's Improved physical 
condition, ward’s remedy lay in ap¬ 
plication for discharge of conserva¬ 
tor. 

Mass.—Hanchett v. Hill, supra. 
Mental competency sufficient for 
election 

(1) Surviving widow was not in¬ 
competent to exercise right to elect 
to take under statute of inheritance, 
descent, and distribution and re¬ 


nounce provisions of deceased hus¬ 
band’s will, if at time election was 
executed widow had the capacity to 
understand what she was doing and 
to decide Intelligently whether she 
desired to make such election. 

Neb.—In re Bergren’s Estate, 47 N. 
W.2d 582, 154 Neb. 289. 

(2) A widow, If capable of reason¬ 
ing and of taking reasonable action, 
was competent to elect to take her 
statutory distributive share of her 
deceased husband's property rather 
than to take under will, notwith¬ 
standing she was an unkempt, sickly 
person, reserved, and disinclined to 
read and write. 

Mich.—In re Dellow's Estate, 287 N. 

W. 420, 290 Mich. 167. 

Mental incomp etency necessary 
In order to invalidate an election 
of surviving spouse to take under 
statute of inheritance, descent, and 
distribution on ground of mental in¬ 
capacity, it is necessary to show 
such a degree of mental weakness 
as renders the person making the 
election incapable of understanding 
and protecting his rights. 

Neb.—In re Bergren’s Estate, 47 N. 
W.2d 582, 154 Neb. 289. 

7. Mich.—In re Dellow’s Estate, 287 
N.W. 420, 290 Mich. 167. 

69 C.J. p 1109 note 2. 

Admissions 

In suit involving question of 
whether widow had sufficient mental 
capacity to execute a widow’s elec¬ 
tion, court properly ruled that ad¬ 
missions of one defendant as to wid¬ 
ow’s actions on morning she signed 
widow’s election might stand as to 
that defendant, although not admis¬ 
sible against other legatees. 

Mich.—In re Dellow’s Estate, supra. 
Evidence held Insufficient to show 
mental lnoompetency 
Neb.—In re Bergren’s Estate, 47 N. 
W.2d 582, 154 Neb. 289. 

8. D.C.—Mead v. Phillips, 135 F.2d 
819, 77 U.S.App.D.C. 365, 147 A.L.R. 
322. 

69 C.J. p 1109 note 3. 

Widow's representative cannot act 
in her behalf to make renunciation 
of husband’s will, except with per¬ 
mission of court or unless a statute 
confers the power. 

D.C.—Mead v. Phillips, supra. 
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9. Fla.—First Nat. Bank of St. Pe¬ 
tersburg v. MacDonald, 130 So. 596, 
100 Fla. 675. 

Tex.—Corpus Juris cited In Delevan 
v. Thom, Civ.App., 244 S.W.2d 551, 
555. 

69 C.J. p 1109 note 4. 

Of incompetent widow 
Ind.—Battleday’s Guardianship v. 
Hiestand & Hiestand, 1 N.E.2d 996, 
210 Ind. 208. 

Mich.—Vanderlinde v. Bankers’ Trust 
Co. of Muskegon, 259 N.W. 337, 
270 Mich. 599. 

Tex.—Delevan v. Thom, Civ.App., 244 
S.W.2d 551. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E.2d 
797, 194 Va. 736. 

Guardian, held without statutory au¬ 
thority to elect 

Pa.—In re Gorlach’s Estate, 193 A. 
467, 127 Pa.Super. 293. 

10. N.Y.—In re Stevens, 212 N.Y.S. 
123, 125 Misc. 712. 

N. C.—Lewis v. Lewis, 29 N.C. 72. 

Of incompetent widow 
Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 308. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E. 797, 
194 Va. 736. 

11- Ala.—Crenshaw v. Carpenter, 69 
Ala. 572, 44 Am.R. 539. 

12. N.C.—Hinton v. Hinton, 28 N.C, 
274. 

13. Md.—Collins v. Carman, 5 Md. 
503. 

14. HI.—Sippel r. Wolff, 164 N.E. 
678, 333 Ill. 284. 

15. Mo.—First Nat. Bank of Kansas 
City v. Schaake, 203 S.W.2d 611, 240 
Mo.App. 217. 

N.H.—Gowing v. Laing, 77 A.2d 32, 96 
N.H. 364. 

N.Y.—In re Brill’s Estate, 22 N.Y.S. 

2d 966, 175 Misc. 286. 

69 C.J. p 1109 note 10. 

Discretion 

Under some statutes, guardian of 
insane widow has discretion as to ex¬ 
ercise of power to waive or accept 
provisions of will of deceased hus¬ 
band. 

N.H,—Wentworth v. Waldron, 172 A- 
247, 86 N.H. 559. 

16. N.H.—Morse v. Trentini, 121 A. 



97 C.J.S, 


§ 1247 WILLS 

tee, 17 and, in the absence of any restriction in the 
statute, he may elect without first procuring an or¬ 
der of court. 18 

An election by one not within the terms of the 
enabling statute, 19 or in exercise of an alleged right 
to elect which the incompetent did not have under 
statutes then in force, 20 or contrary to the best inter¬ 
ests of such incompetent, 21 is void. A statute in 
general terms permitting assertion of rights by the 
incompetent after removal of his disability does 
not authorize an election by his heirs where the dis¬ 
ability of the incompetent was not removed except 
by death. 22 

Under a statute giving a guardian or conservator 
the same right of election that his ward would have 
if sane, the guardian should try to place himself 
as nearly as possible in the position of the ward 
and take such action as he or she would probably 
take if sane. 23 An election by a guardian whose 
interests are adverse to those of his ward is null 
and void and of no legal force or effect. 24 

Undue influence. A person asserting that a widow, 


at the time she executed and filed an election to take 
under the statute and renounce the will of her de¬ 
ceased spouse, was subject to undue influence by 
which the instrument was procured must establish by 
a preponderance of the evidence that the widow, at 
the time of executing the instrument, was subject to* 
such influence, that the opportunity to exercise it 
existed, that there was a disposition to exercise it, 
and that the result appears to be the effect of such 
influence. 25 

b. Election by, or with Approval of, Court 

(1) In general 

(2) Considerations controlling election 
(1) In General 

In general, the proper court, which generally Is ei¬ 
ther the probate court or a court of equitable jurisdiction, 
may authorize or approve an election by a guardian or 
other authorized representative in behalf of an incapac¬ 
itated or incompetent person with respect to rights under 
a will, or the court itself may make the election. 

In numerous jurisdictions, the proper court, 20 
frequently the probate court, 27 or a court with 


2d 5 6 3—Crawford v. Widett, 121 A. 
2d 314. 

17 . N.Y.—In re Mattel's Will, 70 N. 
Y.S.2d 847, 189 Misc. 683—In re 
Brill's Estate, 22 N.Y.S.2d 966, 176 
Misc. 236. 

18. Mo.—Young v. Boardman, 10 S. 
W. 48, 97 Mo. 181. 

19. Mass.—Jones v. Maguire, 108 N. 
E. 1073, 221 Mass. 316. 

69 C.J. p 1109 note 12. 

20. Neb.—In re Manning's Estate, 
122 N.W. 711, 85 Neb. 60. 

21. Mass.—Dolbeare v. Bowser, 149 
N.E. 626, 264 Mass. 57. 

Utah.—In re Hansen's Guardianship, 
247 P. 481, 67 Utah 256. 

Matters considered 

(1) In making election for incom¬ 
petent widow, guardian must inquire 
into, and give consideration to, re¬ 
lationship of his ward to remainder¬ 
men, her heirs at law, and to her hus¬ 
band, and if he fails to do so his ac¬ 
tion is void, even though financially 
advantageous to widow. 

N.H.—Hogan v. Koche, 63 A.2d 794, 
95 N.H. 368. 

(2) Financial circumstances, while 
important, are but one of several fac¬ 
tors which a guardian should weigh 
in making his choice. 

N.H.—Hogan v. Roche, supra. 

22. Ill.—Sippel v. Wolff, 164 N.E. 
678, 333 Ill. 284. 

23 . N.H.—Morse v. Trentini, 121 A. 
2d 663—Hogan v. Roche, 63 A.2d 
794, 96 N.H. 368—Wentworth v. 
Waldron, 172 A. 247, 86 N.H. 669. 


24. U.S.—Huntington College v. 

Moore, D.C.Mich., 6 P.Supp. 641. 

25. Neb.—In re Bergren's Estate, 47 
N.W.2d 582, 154 Neb. 289. 
Suspicion or supposition of undue 

influence is not sufficient to require 
court to determine the question of 
whether election by surviving spouse 
to take under statute of inheritance, 
descent, and distribution was the re¬ 
sult of undue influence and render a 
judgment to such effect. 

Neb.—In re Bergren’s Estate, supra. 
Evidence required 

Evidence must tend to show undue 
influence directly with respect to the 
election and must be of such a nature 
as to control the will of widow and 
cause her to do something that she 
did not intend. 

Neb.—-In re Bergren’s Estate, supra. 

Evidence held insufficient to invali¬ 
date election of widow on ground of 
undue influence. 

Neb.—In re Bergren's Estate, supra. 

26. U.S.—Kohnstamm v. Pedrick, D. 
C.N.Y., 66 P.Supp. 410. 

Pa.—In re Gerlach's Estate, 193 A. 

467, 127 Pa.Super. 293. 

Election by court for infant see su¬ 
pra § 1246 b. 

Change of judge 

Regular judge of circuit court had 
jurisdiction to make order requiring 
guardian of incompetent widow of 
testator to renounce will for ward 
and take for her under laws of de¬ 
scent, notwithstanding change of 
judge had been taken in proceeding 
arising on ward’s petition to have 
guardian discharged, which had re¬ 

26 


suited in finding against ward by spe¬ 
cial judge, since administration of 
guardianship remained within juris¬ 
diction of regular judge. 

Ind.—Battleday's Guardianship v. 
Hiestand & Hiestand, 1 N.E.2d 996, 
210 Ind. 208. 

Public policy 

Policy of District of Columbia with 
respect to application to insane wid¬ 
ow of statute barring widow of com¬ 
mon-law rights in husband’s estate 
unless within time specified she files 
a renunciation of bequest in hus¬ 
band's will is clearly manifested In 
statute governing limitation of ac¬ 
tions, which contains a blanket ex¬ 
emption in favor of infants and in¬ 
sane persons. 

D.C.—Mead v. Phillips, 136 F.2d 819, 
77 U.S.App.D.C, 365, 147 AJUR. 322. 

Bos judicata 

On application asking supremo 
court, in behalf of incompetent wid¬ 
ow, to reject provisions of husband's 
will, plea of res judicata based on 
supreme court's order which was con¬ 
tained in printed papers before court 
of appeals was overruled, in view of 
holding of court of appeals that su¬ 
preme court had not acted, even 
though documentary evidence not be¬ 
fore court of appeals gave some sup¬ 
port to contention to contrary. 
N.Y.—In re Hills, 283 N.Y.S. 733, 157 
Misc. 109. 

27. U.S.—Huntington College v. 

Moore, D.C.Mich., 5 P.Supp. 541. 
Ill.—In re Reighard's Estate, 84 N.E. 
2d 345, 402 Ill. 364—Sippel v. Wolff, 
164 N.E, 678, 333 Ill. 284. 
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equitable jurisdiction, 28 on due application, 29 and 
on a proper showing being made, 30 may authorize, 
direct, or give approval of an election in behalf of 
an incapacitated or incompetent person entitled or 
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required to elect with respect to his or her rights 
under a will. Under some statutes, a valid election 
may be made in behalf of an incompetent only if it 
is authorized or approved by the proper court, 31 and 


Prolate court held not to have ju¬ 
risdiction to make election for insane 
widow. 

Fla.—First Nat. Bank of St. Peters¬ 
burg v. MacDonald, 130 So. 596, 100 
Fla. 675. 

Mo.—In re Connor’s Estate, 162 S.W. 

252, 254 Mo. 65, 49 L.R.A.,N.S., 1108. 
Tex.—Delevan v. Thom, Civ.App., 244 
S.W.2d 551. 

28. Ky.—Ramsey’s Ex'r v. Ramsey, 
47 S.W.2d 1059, 243 Ky. 202—Crav¬ 
en v. Craven, 205 S.W. 406, 181 Ky. 
428. 

Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S. 
W.2d 13, 353 Mo. 870—Primeau v. 
Primeau, 297 S.W. 382, 317 Mo. 
828—In re Connor’s Estate, 162 S. 
W. 252, 254 Mo. 65, 49 L.RJL,N.S., 
1108. 

First Nat. Bank of Kansas City 
v. Schaake, 203 S.W.2d 611, 240 Mo. 
App. 217. 

Pa.—In re Gantz’s Estate, 85 Pa.Dist 
& Co. 245, 4 Lebanon 27. 

Ya.—Trower v. Spady, 83 S.E. 1049, 
117 Va. 173. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 

Courts held to have power with re¬ 
spect to election 

(1) Court appointing incompetent 
widow's guardian or committee. 

Pa.—In re Beebe’s Estate, 51 Pa.Dist. 
& Co. 39. 

(2) Court having charge of incom¬ 
petent. 

Mich.—Vanderlinde v. Bankers’ Trust 
Co. of Muskegon, 259 N.W. 837, 270 
Mich. 599. 

(3) Court in control of lunatic’s es¬ 
tate. 

Pa.—In re Stockton, 166 A. 648, 311 
Pa. 189. 

(4) Court of common pleas. 

Pa.—In re German, 178 A. 38, 318 Pa. 

200 . 

Petition of Hautman, Com.Pl., 18 
Leh.L.J. 397. 

(5) County court. 

Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

(6) District court. 

Tex.—Delevan v. Thom, Civ.App., 244 
S.W.2d 551. 

(7) Supreme court, not surrogate’s 
court. 

N.Y.—In re Ackler’s Estate, 6 N.Y.S. 
2d 128, 168 Misc. 623. 

In absence of statutory right 

(1) Where a statute does not ex¬ 
tend the right to renounce the provi¬ 
sions of the husband's will to his in¬ 


sane widow or to her guardian for 
her, a court of equity may, on proper 
showing, elect to renounce for her. 
Fla.—First Nat. Bank of St. Peters¬ 
burg v. MacDonald, 130 So. 596, 100 
Fla. 675. 

(2) In the absence of statute pro¬ 
viding for election in the probate 
court, it must be exercised in a court 
of general equity jurisdiction. 

Fla.—First Nat. Bank of St. Peters¬ 
burg v. MacDonald, supra, 
loaches or bad faith 

(1) Where an equity court acts in 
interest of an insane widow in deter¬ 
mining whether bequest in husband’s 
will should be renounced, bad faith or 
laches of heirs or representatives 
provide no basis for concluding that 
court has no power to act in interest 
of an insane widow or that inaction 
of her trustee constitutes an election 
solely by reason of lapse of time. 
D.C.—Mead v. Phillips, 135 F.2d 819, 

77 U.S.App.D.C. 365, 147 A.L.R. 322. 

(2) Where trustee of insane widow 
was also beneficiary and representa¬ 
tive of the husband's estate, trustee’s 
laches in protecting interests of wid¬ 
ow could not deprive equity court of 
power to act in widow’s interest in 
making an election between widow’s 
common-law rights and bequest con¬ 
tained in her husband’s will. 

D.C.—Mead v. Phillips, supra. 

Nature of election. 

Election, when made by a court of 
equity for an insane widow, is no 
longer personal and voluntary, but 
must be predicated on some ground of 
equity shown to exist in favor of the 
widow, and of which she is deprived 
by the will. 

Fla.—First Nat. Bank of St. Peters¬ 
burg v. MacDonald, 130 So. 596, 100 
Fla. 675. 

29. Ky.—Ramsey's Ex’r v. Ramsey, 
47 S.W.2d 1059, 243 Ky. 202. 

69 C.J. p 1110 note 37. 

On request an equity court can act 
on behalf of, and in interest of, an in¬ 
sane widow in making election. 

D.C.—Mead v. Phillips, 135 F.2d 819, 
77 U.S.App.D.C. 365, 147 A.L.R. 322. 
Persons entitled to petition court 
If heirs or representatives of in¬ 
sane widow delay in petitioning equi¬ 
ty court to act on behalf of insane 
widow in making an election, those 
interested in the husband’s estate can 
petition the court to act. 

D.C.—Mead v. Phillips, supra. 

Duty to institute proceedings 

(1) Where guardian ad litem of in¬ 
competent widow made no suggestion 
concerning an election in widow’s be¬ 
half to renounce bequest in husband’s 
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will, it was duty of trustee to request 
promptly a determination by equity 
court of the widow’s interest and 
where trustee had failed to act it be¬ 
came the duty of the widow’s repre¬ 
sentative to request proper action. 
D.C.—Mead v. Phillips, supra. 

(2) Under some statutes, if widow 
of testator is insane, or is under 
guardianship because of old age and 
infirmity, her guardian is required to 
file a petition praying for advice of 
court to determine whether he, as 
such guardian, shall, on behalf of his 
ward, take under will or under law; 
and on filing of such petition, court 
is required to hear evidence. 

Ind.—Battleday’s Guardianship v. 
Hiestand & Hiestand, 1 N.E.2d 996, 
210 Ind. 208. 

Grammer v. Bourke, 70 N.E.2d 
198, 117 Ind.App. 151. 

Failure of guardian to petition the 
court for advice in making an election 
does not operate as an election to 
take against the will under a statute 
requiring election to take thereunder. 
Ind.—New v. Mohawk Gravel Co., 163 
N.E. 612, 88 Ind.App. 568. 
Sufficiency of petition 

Where widow's privilege of re¬ 
nouncing bequest contained in hus¬ 
band's will was not exercised on be¬ 
half of incompetent widow during her 
lifetime, complaint of administratrix 
of widow's estate to recover widow's 
share of husband's estate and to re¬ 
cover widow’s property and damages 
from trustee of the incompetent wid¬ 
ow stated a cause of action. 

D.C.—Mead v. Phillips, 135 F.2d 819. 
77 U.S.App.D.C. 365, 147 A.L.R 322. 

30. Ky.—Craven v. Craven, 205 S.W. 
406, 181 Ky. 428. 

69 C.J p 1110 note 34. 

Duty of guardian ad litem is to 
submit to the court all relevant de¬ 
fenses or legal claims his client may 
have. 

Neb.—In re Manning’s Estate, 122 N. 
W. 711, 85 Neb. 60. 

Proof justifying order 

Refusal of petition by guardian of 
incompetent widow for permission to 
make election to take under or 
against will of her deceased husband 
was held proper where no circum¬ 
stances were brought to knowledge of 
court which would justify order on 
guardian to elect. 

Pa.—In re Haack’s Estate, 30 Pa.Dist 
669. 

31. U.S.—Kohnstamm v. Pedrick, D. 
C.N.Y., 66 F.Supp. 410. 

Ark.—Jeffcoat v. Harper. 276 S.W.2d 
429, 224 Ark. 778. 
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only in a statutory proceeding instituted for that 
purpose. 32 

It has been held that an order directing an election 
to be made for the benefit of a surviving spouse 
should not be made ex parte, without notice or 
hearing, and without knowledge of the full facts 
and circumstances. 33 Other authority, however, is 
to the effect that an election by the guardian of 
an incompetent widow with the sanction of the 
court is an ex parte proceeding, and devisees, lega¬ 
tees, heirs, or creditors have no right to contest the 
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election and need not be made parties. 34 Under 
some statutes, an election by a guardian or con¬ 
servator of an incompetent may be set aside by the 
court only where there has been an abuse of discre¬ 
tion. 35 

The court may authorize, direct, or approve such 
an election by the incompetent's committee or con¬ 
servator, 36 or guardian, 37 or next friend, 38 or it 
may order the election postponed to await a pos¬ 
sible restoration of the incompetent. 39 Also, the 
court itself may make the election, 40 and, under some 


Mich.—Vanderlinde v. Bankers' Trust 
Co. of Muskegon, 259 N.W. 337, 270 
Mich. 599. 

N.Y.—In re Youngs' Estate, 25 N.Y. 
S.2d 811, 175 Misc. 716—In re Mc- 
Garry's Estate, 280 N.Y.S. 202, 156 
Misc. 467, modified on other 
grounds 282 N.Y.S. 234, 245 App. 
Div. 834, affirmed 200 N.E. 296, 270 
N.Y. 524. 

In re Hansen’s Will, 117 N.Y.S.2d 
619. 

Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368. 

In re Gerlach’s Estate, 193 A. 467, 
127 Pa.Super. 293. 

In re MacGregor, 40 Pa.Dist. & 
Co. 519. 

Purpose of statute requiring ap¬ 
proval of prohate court of waiver of a 
will sought to he exercised by guard¬ 
ian of incompetent person is to de¬ 
termine validity of waiver, that is, 
whether it is for benefit of ward 
alone and for his best interests, and 
to avoid future litigation over sub¬ 
ject matter. 

Mass.—Hanchett v. Hill, 56 N.E.2d 
590, 316 Mass. 673. 

Defect in order authorizing com¬ 
mittee of incompetent widow or tes¬ 
tator to file notice of election in that 
authorization to serve notice of elec¬ 
tion was not given would be disre¬ 
garded by surrogate's court where in¬ 
tent of court granting order to permit 
its complete effectuation was entirely 
patent, and no one was misled there¬ 
by. 

N.Y.—In re Avchin's Estate, 28 5 N.Y. 
S. 762, 158 Misc. 388. 

Attempted election made by guard¬ 
ian of incompetent widow to take un¬ 
der statute, without knowledge and 
approval of court, was a nullity. 

TJ.S.—Huntington College v. Moore, D. 

C.Mich., 5 P.Supp. 541. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.B. 797, 
194 Va. 736. 

Consent to disposition of Income 

A consent signed by guardian ad 
litem of incompetent surviving hus¬ 
band of testatrix to entry of order 
discharging receiver appointed in ac¬ 
tion to collect rents of testatrix’ 
property encumbered by mortgage 


and directing that balance in receiv¬ 
er’s hands, after deduction of com¬ 
missions and attorney’s fees, be paid 
to owner of equity or his assigns, not 
directed or authorized by court, did 
not bar surviving husband’s statutory 
right of election to take against will. 
N.Y.—In re Glover's Will, 45 N.Y.S. 
2d 908, affirmed 47 N.Y.S.2d 600, 267 
App.Div. 913, appeal denied 48 N.Y. 
S.2d 453, 267 App.Div. 986. 

32. N.Y.—In re Glover's Will, supra. 
Investigator for court 

Statute providing that where sur¬ 
viving spouse because of unsound 
mind is unable to make an election, to 
take under a will or by descent, pro¬ 
bate court shall appoint person to as¬ 
certain value of provision made for 
spouse in lieu of the provisions made 
by law and the value of the rights by 
law in the estate of the deceased con¬ 
sort, applies only to an incompetent 
surviving spouse. 

Ohio.—In re Jones’ Estate, 1 Ohio 
Supp. 32. 

33. Pa.—In re MacGregor, 40 Pa. 
Dist. & Co. 519. 

34. Miss.—Hardy v. Richards, 54 So. 
76, 98 Miss. 625, 35 L.R.A.,N.S. f 
1210 . 

69 C.J. p 1111 note 38. 

35. N.H.—Morse v. Trentlni, 121 A. 
2d 563. 

Abuse of discretion held not shown 
N.H.—Morse v. Trentlni, supra. 

36. Ill.—Leonhart v. Reighard, 100 
N.E.2d 657, 409 Ill. 544—In re Reig- 
hard’s Estate, 84 N.E.2d 345, 402 
Ill. 364. 

Minn.—Carey v. Brown, 260 N.W. 320, 
194 Minn. 127, certiorari denied 
Macho v. Brown, 56 S.Ct, 102, 296 
U.S. 590, 80 L.Ed. 418. 

N.Y.—In re Bodenstein’s Estate, 12 
N.Y.S.2d 251, 257 App.Div. 901. 

In re Youngs’ Estate, 25 N.Y.S.2d 
811, 175 Misc. 716—In re Avchin’s 
Estate, 285 N.Y.S. 762, 158 Misc. 
388—In re Germer’s Will, 277 N.Y. 
S. 788, 154 Misc. 720. 

Fa.—In re MacGregor, 40 Pa,Dist & 
Co. 519. 

Petition of Hautman, Com.PL, 18 
Leh.L.J. 397. 

69 C.J. p 1110 note 17. 
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’After invalid election by incompetent 

Where incompetent’s election was 
executed by incompetent himself and. 
not by his committee, and was not 
authorized by supreme court, the no¬ 
tice of election was ineffective and 
would be set aside on petition of 
executor of estate, but without preju¬ 
dice to proceeding by committee or 
guardian of incompetent for permis¬ 
sion to file a proper election in behalf 
of incompetent. 

N.Y.—In re Hansen's Will, 117 N.Y. 
S.2d 619. 

37. Ark.—Jeff coat v. Harper, 276 S. 

W.2d 429, 224 Ark. 778. 

Ind.—Battleday's Guardianship v.. 

Hiestand & Hiestand, 1 N.E.2d 996, 
210 Ind. 208. 

Grammer v. Bourke, 70 N.E.2d 
198, 117 Ind.App. 151. 

N.J.—Glickenhaus v. Bradley, 63 A. 

2d 281, 2 N.J. Sup or. 240. 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

Pa.—In re German, 178 A. 38, 318 Pa. 
200 . 

In re Gantz’s Estate, 85 PaDist. 
& Co. 245, 4 Lebanon 27. 

Petition of Hautman, Com.PL, 18 
Leh.L.J. 397. 

69 C.J. p 1110 notes 18, 2L 

General guardian. 

N.J.—Brooklyn Trust Co. v. Dais, 192* 
A. 849, 122 N.J.Bq. 182. 

Approval held shown. 

Probate court decree authorizing 
guardian of Incompetent to file a 
waiver of will of ward's deceased 
husband approved waiver previously 
filed by guardian within statute mak¬ 
ing such approval a prerequisite to 
validity of waiver. 

Mass.—Essex Trust Co. v. Averill, 71 
N.E.2d 767, 321 Mass. 68. 

3a ill.—Davis V. Mather, 141 N.B. 
209, 309 Ill. 284. 

39. N.Y,—In re Lyon, 159 N.Y.S. 961, 
173 App.Div. 473. 

40. Kan.—In re Henderson's Estate, 
268 P.2d 941, 176 Kan. 168. 

Minn.—Carey v. Brown, 260 N.W. 
320, 194 Minn. 127, certiorari de¬ 
nied Macho v. Brown, 56 S.Ct. 102, 
296 U.S. 590, 80 L.E<L 418. 
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statutes, it may make an election for an incompetent 
widow, if no election is made by her guardian, 41 
or if an election is made by the guardian which is 
not to the best interest of the incompetent widow. 42 
The court will protect the rights of the incompetent 
whether or not the guardian has proceeded wise¬ 
ly^ disregarding, if necessary, an election by the 
guardian. 44 The court has no power with respect 
to an election, where the incompetent is neither 
entitled nor required to elect. 45 

The election the court is authorized to make is 
limited to a determination that the incompetent 
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take under or against the will, and it cannot enter 
into a business arrangement or contract which nei¬ 
ther renounces the provisions of the will, nor allows- 
them to operate as drawn by the testator. 46 

In general, the election may be made by the court 
prior to the death of the incompetent, 47 and, it has- 
been held, even after lapse of the time prescribed! 
therefor by statute, 48 although there is also authority 
which holds that an election cannot be made for an 
incompetent widow after the expiration of the stat¬ 
utory period prescribed therefor, 49 except, in some* 


N\jr. —Bahr v. Cooper, 58 A.2d 604, 141 
N.J.Eq. 584. 

Okl.—Corpus Juris cited in Turner 
v. First Nat. Bank & Trust Co. of 
Muskogee, 262 P.2d 897, 900. 

69 C.J. P 1110 notes 22, 33. 

County court 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

Duty of court 

Where testator's widow is mentally 
incompetent, court, and not guardian, 
has duty to elect whether to take un¬ 
der will. 

TJ.S.—Huntington College v. Moore, 
D.C.Mich., 6 F.Supp. 541. 

Effect 

When a probate judge makes the 
election for an incompetent spouse, 
he simply takes the place of the sur¬ 
viving spouse, and the election so 
made has the same force and effect 
as an election made by a competent 
surviving spouse. 

Ohio.—In re Miller's Estate, 12 Ohio 
Supp. 108. 

41. Mo.—In re Connor’s Estate, 162 
S.W. 252, 254 Mo. 65, 49 L.R.A..N.S., 
1108. 

First Nat Bank of Kansas City 
v. Schaake, 203 S.W.2d 611, 240 
Mo.App. Zi7. 

42. Mo.—First Nat. Bank of Kansas 
City v. Schaake, supra. 

69 C.J. p 1111 note 43. 

Setting aside 

If election by guardian is in fraud 
of, and against, the best interest of 
the incompetent, the court will set it 
aside as illegal. 

Mo.—Primeau v. Primeau, 297 S.W. 
382, 317 Mo. 828. 

Abuse of discretion 

Where the guardian abused his dis¬ 
cretion in making election for his 
ward, the superior court has power to 
nullify it and enjoin the guardian 
from suing the executor for part of 
estate to which widow would be en¬ 
titled under statute. 

N’-H.—Wentworth v. Waldron, 172 A. 
247, 86 N.H. 559. 


Pleadings held insufficient to show 
abuse of discretion by guardian in 
making election for incompetent wid¬ 
ow or necessity for election by court. 
N.H.—Wentworth v. Waldron, supra. 

43. Neb.—In re Manning’s Estate, 
122 N.W. 711, 85 Neb. 60. 

44. Neb.—In re Manning's Estate, 
supra. 

45. Ark.—McDonald v. Shaw, 121 S. 
W. 935, 92 Ark. 15, 28 L.R.A.,N.S„ 
657. 

Ky.—Newcomb’s Ex’rs v. Newcomb, 
13 Bush 544, 26 Am.R. 222. 
Disposition, limited to testator’s oom- 
xnunity interest 

Where the value of community 
property disposed of by will of hus¬ 
band was much less than the value of 
his share of all the community estate, 
his will did not require wife to make 
election whether she would take un¬ 
der will for protection of her interest 
in community estate, and hence no 
election could be made for her, where 
she was mentally defective. 

Tex.—Broughton v. Millis, Civ.App., 
67 S.W.2d 650, followed in Brough¬ 
ton v. Settcgast, 67 S.W.2d 656. 

43. Va.—First Nat. Exchange Bank 
of Roanoke v. Hughson, 74 S.E.2d 
797, 194 Va. 736. 

Plan by other beneficiaries to es¬ 
tablish with their bequests a special 
trust for maintenance and care of 
widow during her life with remain¬ 
der to beneficiaries could not be ac¬ 
cepted by court. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, supra. 
Portion of estate received 

If court orders renunciation of will 
on behalf of testator's incompetent 
widow, what portion of estate she 
will receive Is determined by express 
terms of statute, while if renuncia¬ 
tion is denied, provisions of will re¬ 
main effective as written and deter¬ 
mine what widow and other benefi¬ 
ciaries will receive. 

Va.—First Nat Exchange Bank of 
Roanoke v, Hughson, supra. 

47. D.C.—Mead v. Phillips, 135 F.2d 

29 


819, 77 U.S.App.D.C. 365, 147 A.L.R. 
322. 

Termination of right to elect by death 
of incompetent see supra § 1246. 

48. D.C.—Mead v. Phillips, supra. 
Neb.—Gaster v. Gaster’s Estate, 134 

N.W. 235, 90 Neb. 529, rehearing 
overruled 137 N.W. 900, 92 Neb. 
6 . 

49. Mo.—First Nat. Bank of Kansas- 
City v. Schaake, 203 S.W.2d 611, 
240 Mo.App. 217. 

N.Y.—In re Bowker’s Estate, 283 N. 
Y.S. 564, 157 Misc. 341. 

Application for appointment of 
commission to take election on be¬ 
half of incompetent surviving spouse 
pursuant to statute, which was not 
made until after statutory period pro¬ 
vided for such election had expired, 
came too late and should have been* 
dismissed. 

Ohio.—In re Iwinski's Estate, App.„ 
77 N.E.2d 375. 

Statutory change 

(1) Statutory limitation of time- 
for making election was held not ap¬ 
plicable where incompetency was. 
shown to have existed during entire 
statutory period. 

Ohio.—Ambrose v. Rugg, 175 N.E. 
691, 123 Ohio St. 433, 74 A.L.R. 
449. 

(2) This holding has been held in¬ 
apposite due to subsequent change- 
in statutory law. 

Ohio.—In re Knofler's Estate, 55 N.E. 
2d 262, 143 Ohio St 294. 

In re Iwinski's Estate, App., 77 
N.E.2d 375. 

Statutory requirement held not af~ 
f acted by 

(1) Statutory rules suspending va¬ 
rious statutes of limitations in cases- 
of disability by reason of incompe¬ 
tency. 

N.Y.—In re Germer's Will, 277 N.Y* 
S. 788, 154 Misc. 720. 

(2) Statute providing that surviv¬ 
ing spouse's election to take under* 
intestate laws in lieu of provision in* 
will may be made for incompetent- 
spouse “when authorized" by the su¬ 
preme court. 

N.Y.—In re Germer's Will, supra- 
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jurisdictions, where there was physical and mental 
inability to comply with the statutory requirement. 50 

Appeal. The guardian of an incompetent widow 
may appeal from the decision of the court as to 
what election he should make in behalf of his 
ward. 51 

(2) Considerations Controlling Election 

The controlling consideration In determining what 
election should be made with respect to the rights of an 
incompetent under a will is what will be for the best 
interests of the incompetent. 

In general, in making or determining what election 
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should be made, with respect to the rights of an 
incompetent under a will, the courts must give con¬ 
sideration to, and the election must be in, the best 
interests of the incompetent. 62 In determining what 
is for the best interest of the incompetent the 
court should exercise a sound discretion. 63 It should 
comply with any statutory requirements, 64 the equi¬ 
ties of the situation must be considered, 65 and the 
court must endeavor to place itself in the position 
of the incompetent and act as he or she would have 
acted, if competent. 66 All the facts and circum¬ 
stances of the case must be considered. 57 


50. N.Y.—In re Avchin's Estate, 285 
N.Y.S. 762, 158 Misc. 388. 

Committee appointed after expiration 
of statutory period 
Election by committee in behalf of 
incompetent surviving spouse was 
sufficient, although not made within 
prescribed statutory period after is¬ 
suance of letters testamentary, where 
committee was not appointed until 
after expiration of the statutory pe¬ 
riod, and, after its appointment, act¬ 
ed within a period of time no longer 
than the statutory time prescribed. 
N.Y.—In re McGarry's Estate, 200 N. 
E. 296, 270 N.Y. 514. 

In re Avchm’s Estate, 285 N.Y.S. 
762, 158 Misc. 388. 

Ratification ntuac pro tuno 

Committee’s election in behalf of 
widow of testator was sufficient 
where court ratified it nunc pro tunc 
after expiration of statutory time for 
making election. 

N.Y.—In re Avchin’s Estate, supra. 

51. Ind.—Battleday’s Guardianship 
v. Hiestand & Hiestand, 1 N.E.2d 
996, 210 Ind. 208. 

Personal interest of guardian was 
held not to preclude his right to ap¬ 
peal. 

Ind.—Battleday’s Guardianship v. 

Hiestand & Hiestand, supra. 

52. Ill.—Emmert v. Hill, 226 Ill.App. 
1. 

Ind.—Hiestand v. Hiestand, 1 N.E.2d 
996, 210 Ind. 208. 

Grammer v. Bourke, 70 N.E.2d 
198, 117 Ind.App. 151. 

Kan.—In re Henderson's Estate, 268 
P.2d 941, 176 Kan. 168. 

Minn.—In re Robinson’s Estate, 93 N. 

W. 314, 88 Minn. 404. 

Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S.W. 
2d 13, 353 Mo, 870—Primeau v. 
Primeau, 297 S.W. 382, 317 Mo. 
828—In re Connor’s Estate, 162 S. 
W. 252, 254 Mo. 65, 49 L.R.A.,N.S., 
1108. 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

Pa.—In re Harris, 41 A.2d 715, 351 
Fa, 368—In re German, 178 A 38, 


318 Pa. 200—In re Stockton, 166 A. 
648, 311 Pa. 189—In re Brooke's 
Estate, 123 A 786, 279 Pa, 341- 
In re Bringhurst, 95 A 320, 250 
Pa. 9. 

In re Gantz’ Estate, 85 Pa.Dist. & 
Co. 245, 4 Lebanon 27. 

In re Ettinger, Cora.Pl., 21 Leh. 
L.J. 298—Petition of Western Nat. 
Bank, Com.PL, 64 York Leg.Rec. 
75. 

Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E. 797, 
194 Va, 736. 

69 C.J. p 1110 note 24, p 1111 note 44. 
Basic principles 

In determining whether court, in 
behalf of incompetent widow, should 
accept or reject provisions of hus¬ 
band’s will, basic principles pertain 
to welfare of widow and her probable 
choice if she were of sound mind. 
N.Y.—In re Hills, 283 N.Y.S. 733, 157 
Misc. 109. 

High regard 

Duty of the court must be exer¬ 
cised with respect to that high ob¬ 
ligation owed by a court of equity to 
protect, secure, and enforce the right 
of an incompetent. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E.2d 797, 
194 Va. 736. 

After death 

Where incompetent husband’s best 
interests while living required elec¬ 
tion to take under wife’s will, but 
husband died before making election, 
administrators of husband's estate 
did not have right to make election 
in behalf of his estate so as to take 
under statute rather than under 
wife's will. 

Minn.—Carey v. Brown, 260 N.W. 320, 
194 Minn. 127, certiorari denied 
Macho v. Brown, 56 S.Ct. 102, 296 
U,S. 590, 80 L.Ed. 418. 

53. Okl.—Turner v. First Nat. Bank 
& Trust Co. of Muskogee, 262 P.2d 
897. 

Pa.—In re Stockton, 166 A 648, 311 
Pa. 189. 


Wis.—Van Stecnwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 

54. Ohio.—In re Morton's Estate, 2 
Ohio Supp. 361. 

Substantial compliance, rather than 
literal compliance with statutory re¬ 
quirements for election is sufficient. 
Ivy.—Ramsey’s Ex'r v. Ramsey, 47 S. 
W.2d 1059, 243 Ky. 2 02—Miller v. 
Keown, 195 S.W. 430, 176 Ky. 117, 
Prior gifts 

Statutory provision for court to 
make election whether provision made 
in will of testator for surviving 
spouse or provision of law is better 
for such spouse, does not include re¬ 
quirement for consideration of provi¬ 
sions previously made by testator for 
his surviving spouse and merely re¬ 
ferred to in will. 

Ohio.—In re Morton’s Estate, 2 Ohio 
Supp. 361. 

55. Ohio.—In re Morton’s Estate, su¬ 
pra. 

Okl.—Turner v. First Nat. Bank & 
Trust Co, of Muskogee, 262 P.2d 
897. 

56. N.Y.—Application of Franklin 
Nat. Bank of Franklin Square, 147 
N.Y.S.2d 572. 

Assumption, as to spouse's attitude 
The court should assume that the 
surviving spouse was one who pos¬ 
sessed at least ordinary business abil¬ 
ity and in addition thereto possessed 
qualities of fairness, loyalty, and re¬ 
spect for memory and good deeds of 
the deceased spouse. 

Ohio.—In re Morton's Estate, 2 Ohio 
Supp. 361. 

Probabilities 

Court should take into account the 
probabilities as to what the person 
entitled would do, if ho or she wore 
able to make the election in person. 
Minn.—In re Robinson's Estate, 93 N. 
W. 314, 88 Minn. 404. 

57. Ill.—Emmert v. Hill, 226 Ill.App. 
1. 

Minn.—In re Robinson's Estate, 93 
N.W. 814, 88 Minn. 404. 

Mo.—In re Connor’s Estate, 162 S.W. 
262, 264 Mo. 66, 49 L.R.A,N.S., 
1108. 
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It has been held that the leaning of the law with 
respect to what election should be made in behalf of 
an incompetent spouse is in favor of the will; 58 and 
that the right of a testator to dispose of his property 
as he pleases, as long as he amply provides for an 
insane wife, is a matter for consideration. 59 Other 
authority is to the effect that no consideration should 
be given to whether or not the scheme of the 
testators will is carried out. 60 The fact that ample 
provision has been made for the surviving spouse 
is a matter to be considered, 61 as is also the fact 
that a permanently insane person cannot use money 
with discretion, and has no need for money or 
property further than comfortably to care for him 
or her in every way. 62 The court, however, is not 
limited to the ascertainment of whether or not the 
surviving spouse has been amply supplied with 
both necessities and personal comforts; 63 and the 
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fact that a testator made ample provision for his 
wife in his lifetime will not preclude the court from 
electing that she take against the will and under the 
law. 64 If the needs of an incompetent surviving 
spouse are satisfactorily provided for, it has been 
held that the court should not authorize an election 
which would result in diverting the property of the 
deceased spouse from his own heirs or legatees to 
those of the survivor's. 65 In various instances the 
courts have approved or made an election that an 
incompetent spouse take under the will, 66 and in 
other instances that he or she take against the 
will. 6 ? 

Value. In determining what election to make in 
behalf of the incompetent, the comparative value of 
the rights involved is important and is properly 
considered, 68 and where the difference is great it 


Okl.—Turner v. First Nat Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

Pa.—In re Harris, 41 A.2d 716, 361 
Pa. 368—In re Stockton, 166 A. 648, 
311 Pa, 189. 

In re Gantz’s Estate, 85 Pa.Dist. 
& Co. 246, 4 Lebanon 27—In re 
MacGregor, 40 Pa.Dist. & Co. 519. 

58. Mo.—In re Connor's Estate, 162 
S.W. 252, 264 Mo. 65, 49 L.R.A,N. 
S., 1108. 

Pa.—In re Stockton, 166 A- 648, 311 
Pa. 189. 

In re Gantz's Estate, 86 Pa.Dist. 
& Co. 245, 4 Lebanon 27—In re Mac¬ 
Gregor, 40 Pa,Dist. & Co. 519. 

In re Ettinger, Com.Pl., 21 Leh. 
L.J. 298—Petition of Western Nat. 
Bank, Com.Pl., 64 York Leg.Pec. 75. 
Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

Chief guide 

Principle that the leaning of the 
law is toward the will is the chief 
guide in determining whether court 
should empower guardian of a weak- 
minded person to elect on behalf of 
the ward to take against will of 
spouse, since the will should be up¬ 
held as far as possible. 

Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368. 

Reluctant to reject will 
Where testator has made provi¬ 
sions by will for incompetent spouse 
which are adeauate to meet the prob¬ 
able wants of such spouse, court, in 
making election whether surviving 
incompetent spouse is to take under 
will or to take dower, is reluctant 
to reject provisions of wilL 
Iowa.—In re Kees' Estate, 31 N.W.2d 
380, 239 Iowa 287. 

59. Mo.—Manufacturers Bank & 

Trust Co. of St. Louis v. Kunda, 


185 S.W.2d 13, 353 Mo. 870—In re 
Connor's Estate, 162 S.W. 252, 254 
Mo. 65, 49 L.R.A.,N.S., 1108. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.It. 
532. 

6a Ill.—Emmert v. Hill, 226 Ill.App. 

1 . 

61. Fla.—First Nat. Bank of St. Pe¬ 
tersburg v. MacDonald, 130 So. 596, 
100 Fla. 675. 

Pa.—In re Brooke’s Estate, 123 A. 
786, 279 Pa. 341—In re Bringhurst, 
95 A. 320, 250 Pa. 9. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 

After widow’s death 

Where election is made by the court 
after the death of the widow, it must 
consider the provision which was 
made for her care and comfort, and 
its determination should be made as 
of the time when the widow was liv¬ 
ing and in the light of the circum¬ 
stances then existing. 

D.C.—Mead v. Phillips, 135 F.2d 819, 
77 U.S.App.D.C. 365, 147 A.L.R. 322. 

62. Mo.—Manufacturers Bank & 
Trust Co. of St. Louis v. Kunda, 
185 S.W.2d 13, 353 Mo. 870. 

In re Connor’s Estate, 162 S.W. 
252, 254 Mo. 65, 49 L.R.A,N.S., 
1108. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 

63. Ill.—Emmert v. Hill, 226 Ill.App. 
1. 

64. Ohio.—In re Morton’s Estate, 2 
Ohio Supp. 361. 

65. Pa.—In re Harris, 41 A. 2d 715, 
351 Pa. 368—In re Brooke's Estate, 
123 A. 786, 279 Pa. 341—In re 
Bringhurst, 95 A. 320, 250 Pa. 9. 

In re Gantz's Estate, 85 Pa.Dist. 
& Co. 245, 4 Lebanon 27. 
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66. Ga.—Foster v. Allen, 40 S.E.2d 
57, 201 Ga. 348. 

Ill.—Sippel v. Wolff, 164 N.E. 678, 
333 Ill. 284. 

Iowa.—In re Kees’ Estate, 31 N.W.2d 
380, 239 Iowa 28 7. 

Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S.W. 
2d 13, 353 Mo. 870—Primeau v. 
Primeau, 297 S.W. 382, 317 Mo. 823 
—In re Connor's Estate, 162 S.W. 
252, 254 Mo. 65, 49 L.R.A.N.S., 
1108. 

N.J.—Bahr v. Cooper, 58 A2d 604, 141 
N.J.Eq. 584. 

Ohio.—In re Morton's Estate, 2 Ohio 
Supp. 361. 

Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368—In re Stockton, 166 A 648, 
311 Pa. 189—In re Brooke's Estate, 
123 A. 786, 279 Pa. 341—In re 
Bringhurst, 95 A. 320, 250 Pa. 9. 

In re Gantz's Estate, Com.Pl., 85 
Pa.Dist. & Co. 245, 4 Lebanon 27— 
In re Fuller, 56 Pa.Dist. & Co. 266, 
28 Erie Co. 330. 

Petition of Hautman, Com.Pl., 18 
Leh.L.J. 397. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 

Widow’s exemption also held re- 
auired to be filed. 

Pa.—In re Ettinger, Com.PL, 21 Leh. 
L.J. 298. 

67- Ill—Emmert v. Hill, 226 Ill.App. 
1. 

N.Y.—In re Hills, 283 N.Y.S. 733, 157 
Misc. 109. 

Pa.—In re German, 178 A 38, 318 Fa. 

200 . 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E. 797, 
194 Va. 736. 

68. Iowa.—In re Kees’ Estate, 31 N. 

W.2d 380, 239 Iowa 287, 

Minn.—In re Robinson's Estate, 93 
N.W. 314, 88 Minn. 404. 
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•constitutes a circumstance which must be also con¬ 
sidered. 69 It has been indicated that ordinarily the 
•court should elect to take that which is the most 
valuable. 76 Generally, however, the basis of deter¬ 
mination is not confined to pure monetary considera¬ 
tions, 71 and the court is not required to make that 
•election which will result in the greater pecuniary 
benefits. 72 

Welfare of others . In determining what election 
‘should be made for an incompetent widow, the view 
has been taken that the welfare of her heirs or other 
•dependents may be considered 73 Also, it has been 
held that while the interests of the heirs or next of 
kin of the surviving spouse are not to be considered, 
the natural desire of the incompetent, if sane, to 
favor his or her heirs or next of kin is a proper 
matter for consideration. 74 According to other au¬ 
thority, however, no consideration should be given 
to the interests of others ; 75 no consideration 
should be given to the interests of creditors of the 
incompetent, 76 or to his or her heirs or next of 
kin. 77 Also, it has been held that the matter of 
benefit to the kin of the testator has little, if any, 
'bearing on the question, 78 but according to other 
■ authority the fact that the kinsmen of the surviving 
spouse have no claims either directly or indirectly 


on the bounty of the testator, while those of the 
testator have, is a matter for consideration. 79 

§ 1248. Against Whom Election Made 

The necessity for election is discussed supra §§ 
1238-1243, and the effect of an election infra §§ 
1285-1296. 

Examine Pocket Parts for later cases. 

§ 1249. Time for Making Election 

a. In general 

b. Extension of time 

a. In General 

A legatee is not obligated to make his election until 
he is In a position to do so understandlngly, in the ab¬ 
sence of a provision in the will or a statute fixing the 
time within which an election must be made. 

In the absence of provision in the will or a stat¬ 
ute fixing the time within which an election must 
be made, and if the facts in the case do not consti¬ 
tute an estoppel of the person entitled to elect, the 
election may be made at any time, 80 the effect of 
delay depending on the circumstances of the par¬ 
ticular case. 81 A legatee is not obliged to make 
his election until he is in a position to do so un- 
derstandingly. 82 On the other hand, he will not 


Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S. 
W.2d 13, 353 Mo. 870. 

-Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

•69. Ill.—Emmert v. Hill, 226 Ill.App. 
1. 

*70. N.Y.—In re Hills, 283 N.Y.S. 738, 

157 Misc. 109. 

*71. Fla.—First Nat. Bank of St Pe¬ 
tersburg v. MacDonald, 130 So. 596, 
100 Fla. 675. 

Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S.W. 
2d 13, 353 Mo. 870—In re Connor’s 
Estate, 162 S.W. 252, 254 Mo. 65, 40 
L.R.A„N.S., 1108. 

Ohio.—In re Morton's Estate, 2 Ohio 
Supp. 361. 

Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368. 

In re Gantz’s Estate, 85 Pa.Dist. 
& Co, 245, 4 Lebanon 27. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 

*72. Mo.—In re Connor's Estate, 162 
S.W. 252, 254 Mo. 65, 49 L.R.A..N. 
S., 1108. 

•Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

Wis.—Van Steenwyck v. Washburn, 
17 N.W. 289, 59 Wis. 483, 48 Am.R. 
532. 


Question of value is not controlling 

Iowa.—In re Kees’ Estate, 31 N.W.2d 
380, 239 Iowa 287. 

73. D.C.—Mead v. Phillips, 135 F. 
2d 819, 77 U.S.App.D.C. 365, 147 
A.L.R. 322. 

Bad faith or laches of heirs or rep¬ 
resentatives of incompetent widow 
may be considered. 

D.C.—Mead v. Phillips, supra. 

74. Ill.—Emmert v. Hill, 226 Ill-App. 
1. 

75. Ky.—Ramsey's Ex’r v. Ramsey, 
47 S.W.2d. 1059, 243 Ky. 202. 

76 . Pa.—In re Harris, 41 A.2d 715, 
351 Pa. 368. 

In re Gantz's Estate, 85 Pa.Dist. 
& Co. 245, 4 Lebanon 27. 

77 . Fla.—First Nat. Bank of St Pe¬ 
tersburg v. MacDonald, 130 So. 596, 
100 Fla. 675. 

Iowa.—In re Kees' Estate, 31 N.W.2d 
380, 239 Iowa 287. 

Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S. 
W.2d 13, 353 Mo. 870. 

Pa.—In re Harris, 41 A.2d 715, 351 
Pa. 368. 

In re Gantz's Estate, 85 Pa.Dist. 
& Co. 245, 4 Lebanon 27. 

69 C.J. p 1111 note 46. 

Collateral heirs held not prejudiced. 
Pa.—In re Ettinger, Com.PL, 21 Leh. 
L.J. 298. 


78. Iowa.—In re Kees' Estate, 31 N. 
W.2d 380, 239 Iowa 287. 

79. Mo.—Manufacturers Bank & 
Trust Co. of St. Louis v. Kunda, 185 
S.W.2d 13, 353 Mo. 870—In re Con¬ 
nor's Estate, 162 S.W. 262, 254 Mo. 
65, 49 L.R.A.,N.S„ 1108. 

80. N.Y.—Oliver v. Wells, 173 N.E. 
676, 254 N.Y. 451. 

69 C.J. p 1111 note 49. 

81. Ga.—McGinnis v. McGinnis, 1 
Ga. 496. 

69 C.J. p 1111 note 50. 

82. Pa.—In ro Kaufman's Estate, 
3 Fiduciary 403, 25 Lch.L#.J, 273. 

Va.—Simmons v. Simmons, 15 S.B. 
2d 43, 177 Va. 62$. 

W.Va.—Wible v. Ashcraft, 178 S.E. 

516, 116 W.Va, 54. 

69 C.J. p 1111 note 51. 

Interests clearly defined 
No one can be constrained to 
make an election until interests to 
which election relates are clearly 
defined and their relative values 
ascertained, and an election made 
before that is done will generally be 
disregarded. 

Va.—Simmons v. Simmons, 15 S.B.2d 
43, 177 Va. 629. 

Policy of law as to widow 
The policy of the law forbids that 
a widow should be required to deter¬ 
mine hastily whether she will elect 
to take a legacy in lieu of her dower 


32 



97 C.J.S, 


WILLS § 1249 


be permitted to elect if, with full knowledge of all 
the facts, he delays a formal election until after the 
rights of innocent purchasers for value are in¬ 
volved, 83 or under circumstances constituting an 
estoppel. 84 Where the will requiring election fixes 
the time, expressly or by implication, delay beyond 
that time bars the right to elect. 85 The person re¬ 
quired to elect is entitled 86 and limited 87 to a rea¬ 
sonable time where the will is construed to show that 
such was the testator’s intention. 

Death of decedent . The right of election given to 
the surviving spouse is a right that accrues on the 
death of decedent, 88 and a widow has been held not 
bound by an election made during coverture. 89 


Election before probate . Election before probate 
is not ordinarily required; 90 but a valid election 
may be made before probate of the will, 91 even dur¬ 
ing pendency of an issue devisavit vel non, 92 and 
even though the statute provides for an election 
within a certain period after probate, 93 although a 
failure to do so will not deprive a person entitled 
to elect of his rights under the statute. 94 Under 
statutes making a mandatory provision, for record¬ 
ing the election which cannot be carried out until 
after probate, election cannot be made before pro¬ 
bate, 95 and some courts construe a statute providing 
that election may be made after probate as a nega¬ 
tion of authority to elect before probate. 96 


and a year’s support and she should 
be allowed ample time and oppor¬ 
tunity to obtain all necessary infor¬ 
mation and to consider the question 
fully so as to act advisedly. 

Ga.—Foster v. Allen, 40 S.E.2d 67, 

201 Ga. 348—Hill v. Hill, 15 S.E. 

674, 88 Ga. 612. 

Distribution or closing 1 of estate 

(1) If surviving? spouse is to avoid 
will of deceased spouse and elect to 
take by succession, such election 
must be made in county court prior 
to final distribution and settlement 
of estate. 

Okl.—Odle v. Baskins, 126 P.2d 276, 

100 Okl. 664. 

(2) If widow is put to an elec¬ 
tion she need not decide until es¬ 
tate is to be distributed whether she 
wishes to claim her share in com¬ 
munity property or benefits pro¬ 
vided for in will. 

Gal.—In re Roberts’ Estate, 162 P.2d 

461, 27 C.2d 70, 

In re Kelley’s Estate, 264 P.2d 

210, 122 C.A.2d 42. 

(3) However, under this rule, 
whether a widow is put to an elec¬ 
tion is not required to be left open 
until the time of distribution. 

Cal.—In re Roberts’ Estate, supra. 

(4) A widow is not required to 
make election until distribution of 
the testator’s estate where her right 
has not been disputed. 

Wash.—In re Curtis’ Estate, 199 P. 

309, 116 Wash. 237. 

(5) Where husband's estate was 
ready for closing and partition, wife 
should not be allowed to delay such 
closing and partition by refusing to 
make an election to take under his 
will or to take against it. 

Tex.—Golden v. Alexander, 171 S.W. 

2d 328, 141 Tex. 134. 

(6) Where estate of testatrix was 
ready for closing, surviving husband 
had had sufficient time In which to 
elect to take under will or to re¬ 
nounce will and take the property 
given him by law. 

97 C. J.S.—3 ■ 


Tex.—Oelkers v. Clemens, Civ.App., 
260 S.W.2d 74, refused no reversi¬ 
ble error. 

Determination of validity of residu¬ 
ary clause 

Where beneficiary of specific lega¬ 
cy also claimed property included 
in residuary devise for educational 
purposes, on ground that such bene¬ 
ficiary was virtually adopted child 
of testator and that hence such resid¬ 
uary devise was invalid, beneficiary 
would not be required to elect be¬ 
tween taking under will and con¬ 
trary to will before validity of re¬ 
siduary devise was determined. 

Ga.—Rieves v. Smith, 192 S.E. 372, 
184 Ga. 657, 112 A.L.R. 3G8. 
Judgment establishing extent of 
community property 
A testator’s widow is not entitled 
to withhold her election whether to 
take property devised to her by will 
or her distributive share of com¬ 
munity property until rendition of 
final judgment establishing extent 
of community and separate property 
of testator’s estate, since she will 
receive full information, to which she 
is entitled before making election, 
as to status of property, in course 
of proceedings available to her in 
probate administration. 

Cal.—Golden v. Costello, 122 P.2d 959, 
50 C.A.2d 363. 

83. Va.—Cooper v. Cooper’s Ex’r, 77 
Ya. 108. 

69 C.J. p 1111 note 62. 

84. III.—Koelling v. Foster, 98 N.E. 
952, 254 Ill. 494. 

85. Fa.—Hanbest v. Grayson, 55 A. 
786, 206 Pa. 59. 

69 C.J. p 1112 note 54. 

86. Mass.—Merrill v. Emery, 10 
Pick. 507. 

87. Wis.—In re Britt’s Will, 182 N. 
W. 738, 174 Wis. 145. 

69 C.J. p 1112 note 56. 

88. N.Y.—In re Swanson’s Estate, 
298 N.Y.S. 317, 163 MIsc. 294. 
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A. conjoint will of a husband and 
wife could not operate as an election 
by surviving spouse not to take un¬ 
der statute and to take under will, 
because such an election must be 
subsequent to death of spouse. 

Okl.—In re Blaydes’ Estate, 216 P.2d 
277, 202 Okl. 558. 

Death of husband 

The code provision reserving to 
married women the right to dissent 
from wills of their husbands was in¬ 
tended to confer a right to be exer¬ 
cised after death of husband only. 
Tenn.—Shirley v. Shirley, 181 S.W.2d 
346, 181 Tenn. 364. 

89. Pa.—Appeal of Kreiser, 69 Pa- 
194. 

90. Colo.—Hodgkins v. Ashby, 139 
P. 538, 56 Colo. 553. 

69 C.J. P 1113 note 87. 

91. Colo.—In ro Stitzer’s Estate, 87 
P.2d 745, 103 Colo. 529, 120 A.L.R. 
1266. 

N.Y.—In re Altman's Estate, 290 N. 

Y.S. 803, 160 Misc. 812. 

69 C.J. p 1113 note 88. 

Bight of widow 

Where letters testamentary had 
not been issued because objections to 
probate have been filed and jury trial 
demanded, widow had right to file 
an election to take against will of 
deceased prior to actual probate. 

N.Y.—In re Altman’s Estate, supra. 

92. N.C.—Oden v. Wlndley, 65 N.C. 
440. 

93. Colo.—In re Stitzer’s Estate, 87 
P.2d 745, 103 Colo. 629, 120 A.L.R* 
1266. 

N.Y.—In re Altman’s Estate, 290 N. 

Y.S. 803, 160 Misc. 812. 

69 C.J. p 1113 note 90. 

94. Colo.—Hodgkins v. Ashby, 139 
P. 538, 56 Colo. 553. 

95. Ky.—Harding’s Adm’r v. Hard¬ 
ing’s Ex’r, 130 S.W. 1098, 140 Ky. 
277, Ann.Cas.l912B 526. 

Recording election see infra $ 1270. 

96. Ind.—Johnson v. Samuels, 114 
N.E. 977, 186 Ind. 56. 
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1>. Extension of Time 

Where authorized by statute, the courts may grant 
an extension of time for making an election. 

A court has no power to grant an extension of 
time for making an election in the absence of a 
statute granting such power, 97 and the pendency of 
a contest over the will or other litigation concerning 
the estate 98 or the failure of an executor to file 
an inventory within a prescribed time after his ap¬ 
pointment, 99 does not of itself extend the time 
within which an election must be made. However, 
under statutes granting the power, the courts may 
in their discretion extend the time for making an 
election, 1 where litigation over the estate is pend¬ 
ing, 2 where the person entitled is incapable of elect¬ 
ing for himself, 3 where an intelligent election is 
impossible, 4 where extension is necessary to enable 
a widow to acquaint and familiarize herself with the 
condition of her husband’s estate, 5 or, generally, 
whenever justice requires it. 6 Where the circum¬ 


stances are such as to deprive the court of juris¬ 
diction in the premises, the extension of time is 
void. 7 

Under some statutes an application for an exten¬ 
sion of time must be by petition 8 and notice. 9 It is 
not necessary that the petition for extension of time 
should be made within the statutory period, 10 un¬ 
less the statute limits the power of the court in this 
respect. 11 The party asking an extension has the 
burden of proving that the circumstances are such as 
to warrant it, 13 and mere ignorance or a mistake 
of a person entitled to elect as to the size or value 
of the estate has been considered not a sufficient 
ground for extending the time. 13 Where the litiga¬ 
tion which was ground for the extension was initiat¬ 
ed by the person entitled to elect and there was no 
reasonable foundation for it, an order extending 
the time may be reviewed and modified in the light 
of these circumstances by an appellate court. 14 


97. Pa.—In re Freer’s Estate, 45 A. 
2d 47, 353 Pa. 351. 

In re Eliason’s Estate, 35 Del.Co. 
409. 

Orphans’ court 

Orphans’ court had no jurisdiction 
to extend the time prescribed by 
statute for filing renunciation of de¬ 
ceased spouse’s will, although doubt 
as to outcome of pending litigation 
as to validity of alleged agreement 
between decedent and wife make it 
impossible for surviving widow to 
determine within time prescribed 
whether it would be more advanta¬ 
geous for her to accept or reject de¬ 
cedent’s will. 

Md.—Barrett v. Clark, 54 A.2d 128, 
189 Md. 116, 173 A.L.R. 988. 

98. Ill.—Scheible v. Rinck, 63 N.E. 
497, 195 Ill. 636. 

Wis.—Albright v. Albright, 36 N.W. 
254, 70 Wis. 528. 

99. Colo.—In re Sheely’s Estate, 78 

P. 2d 378, 102 Colo. 194. 

1. N.Y.—In re Baker’s Estate, 14 N. 
Y.S.2d 318, 171 Misc. 1022, affirmed 
15 N.Y.S.2d 137, 258 App.Div. 718. 
Ohio.—In re Iwinski’s Estate, App., 
77 N.E.2d 375. 

Pa—In re Griffith’s Estate, 56 Pa. 
Dist. & Co. 141. 

In re Blair’s Estate, Orph., 2 Fi¬ 
duciary 532, 100 Pittsb.Leg.J. 343. 
69 C.J. p 1113 note 95. 

More than one extension may be 
granted where sufficient cause is 
shown. 

N.Y.—In re Schmidt's Estate, 6 N.Y. 

Q. 2d 213, 168 Misc. 534. 

Effect of accounting decree 
Where the representative of an es¬ 


tate has actual notice that surviving 
spouse's time to file a notice of elec¬ 
tion, as extended by the surrogate, 
has not expired, the right to exer¬ 
cise the election cannot be lost to 
the spouse by the entry of an ac¬ 
counting decree. 

N.Y.—In re Baker’s Estate, 14 N.Y. 
S.2d 318, 171 Misc. 1022, affirmed 
15 N.Y.S.2d 137, 258 App.Div. 718. 

2. Pa—In re Griffith's Estate, 56 
Pa.Dist. & Co. 141. 

69 C.J. p 1113 note 96. 

Construction of will 

(1) Where widow brought suit to 
have declared invalid an alleged trust 
agreement, by terms of which the 
size of beneficiaries’ shares thereun¬ 
der were dependent on whether wid¬ 
ow accepted or renounced will, chan¬ 
cellor properly ordered extension of 
time for renunciation, under statute 
authorizing such an order in cases 
where will is of doubtful import and 
suit is pending in which will is to 
be construed in that respect. 

Va.—Bickers v. Shenandoah Val. Nat. 
Bank of Winchester, 88 S.E.2d 889, 
197 Va. 145, rehearing denied 90 
S.E.2d 865, 197 Va. 732, 

(2) Under statute providing that 
in suit by surviving consort for con¬ 
struction of will, court shall on ap¬ 
plication provide by order that sur¬ 
viving consort be allowed not exceed¬ 
ing one month for renunciation after 
final decree has been entered in suit 
construing will, the one month pe¬ 
riod for renunciation is to run from 
date of final decree of the supreme 
court of appeals, in the event of an 
appeal. 

Va.—Crisman v. Swanson, 68 S.E.2d 
502, 193 Va. 247. 
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3. Pa.—Estate of Madden, 44 Pa. 
Co. 276. 

69 C.J. p 1113 note 98. 

Election by one under disability see 
supra 5§ 1246, 1247. 

4. Ky.—Mann, by Elliott v. Peoples- 
Liberty Bank & Trust Co., 256 S.W. 
2d 489. 

5. N.Y.—In re Siegel’s Estate, 45 N. 

Y.S.2d 833, 180 Misc. 818—In re 
Baker's Estate, 14 N.Y.S.2d 318, 
171 Misc. 1022, affirmed 15 N.Y.S.2d 
137, 258 App.Div. 718—In re 

Schmidt's Estate, 6 N.Y.S.2d 213, 
168 Misc. 534. 

60 C.J. p 1113 note 99. 

6. N.H.—Jaques v. Chandler, 62 A* 
713, 73 N.H. 376. 

7. Tenn.—Ferris v. Fort, 2 Tenn.Ch. 
147. 

8. N.Y.—In re Goldsmith's Estate, 
20 N,Y.S.2d 554, 174 Misc. 270. 

9. N.Y.—In re Goldsmith's Estate, 
supra. 

Notice held not necessary whore 
testator's children only were the 
presumptive remaindermen. 

N.Y.—In re Goldsmith's Estate, su¬ 
pra. 

10. Vt.—Hathaway v. Hathaway, 44 
Vt. 658. 

11. Ky.—Mann, by Elliott v. Peo- 
ples-Liiberty Bank Sc Trust Co., 256 
S,W.2d 489—Moise v, Moist*'s Ex'r, 
196 S.W.2d 607, 302 Ky. 843. 

N.Y.—In re Zweig’s Will, 261 N.Y. 
S. 400, 145 Misc. 839. 

12. N.H.—Jaques v. Chandler, 62 A. 
713, 73 N.H 376. 

13. N.H.—Jaaues v. Chandler, su¬ 
pra. 

69 C.J. p 1114 note 6. 

14. N.Y.—Bradhurst v. Field, 10 N. 
Y.S. 452, 57 Hun 587. 
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a. In general 

b. Effect of failure to elect 

c. Excuses for failure to elect 

d. Relief from default 

a. In General 

An election must be made within the time prescribed 
by statute. 

Statutes limiting the time for making election 
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vary, and the extent of their application in par¬ 
ticular cases depends on the terms of the statute in 
force; 15 but they usually require that an election 
be made within a prescribed time after probate or 
the issuance of letters testamentary. 16 Such stat¬ 
utes have been held to be mandatory, 17 rather than 
directory; 18 but they are remedial, 19 and should 
be construed liberally so as to give the broadest 
possible protection to the surviving spouse. 20 They 
do not apply where no election is required, 21 as 


15. Ill.—Petta v. Host, 115 N.E.2d 
881, 1 I11.2d 293, 39 A.L.R.2d 1072. 

Me.—Shannon v. Shannon, 51 A.2d 
181, 142 Me. 307. 

Mich.—Vanderlinde v. Bankers' Trust 
Co. of Muskeg-on, 259 N.W. 337, 270 
Mich. 599. 

N.Y.—In re Kupofsky’s Will, 108 N. 

Y.S.2d 571, 202 Misc. 756. 

Ohio.—In re Iwinski’s Estate, App., 
77 N.E.2d 375. 

69 C.J. p 1112 note 57. 

Wot statute of limitations 

Statute barring widow’s common- 
law rights in husband’s estate un¬ 
less within specified time she flies 
written renunciation of bequest con¬ 
tained in her husband’s will is not 
a statute of limitations. 

D.C.—Mead v. Phillips, 135 F.2d 819, 
77 U.S.App.D.C. 365, 147 A.L.R. 322. 

16. Colo.—In re Stitzer’s Estate, 87 
P.2d 745, 103 Colo. 529, 120 A.L.R. 
1266—In re Sheely’s Estate, 78 P. 
2d 378, 102 Colo. 194. 

Fla.—Henderson v. Usher, 170 So. 
846, 125 Fla. 709. 

Ind.—Haas v. Haas, 98 N.E.2d 232, 
121 Ind.App. 335. 

Ky.—Mann, by Elliott v. Peoples- 
Liberty Bank & Trust Co., 256 S.W. 
2d 481 

Mich.—Vanderlinde v. Bankers’ Trust 
Co. of Muskegon, 259 N.W. 337, 
270 Mich. 599. 

N.Y.—In re Clark’s Will, 3 N.Y.S.2d 
364, 166 Misc. 909. 

Ohio.—Raleigh v. Raleigh, 91 N.E.2d 
241, 153 Ohio St. 160. 

Davis v. Warner, 192 N.E. 270, 
47 Ohio App. 495, error dismissed 
190 N.E. 386, 127 Ohio St. 597. 

In re Hartman’s Estate, 14 Ohio 
Supp. 112. 

Pa.—In re Freer’s Estate, 45 A.2d 47, 
353 Pa. 361—In re Broad’s Estate, 
190 A. 872, 325 Pa. 541. 

In re Petrolio’s Estate, 78 Pa. 
Dist. & Co. 428, 1 Fiduciary 547, 99 
Pittsb.Leg.J. 381, 65 York Leg.Rec. 
183—In re King's Estate, 22 Pa. 
Dist. & Co. 172, 50 Montg.Co. 306. 
Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E.2d 
797, 194 Va. 736—Simmons v. Sim¬ 
mons, 15 S.E.2d 43, 177 Va. 629. 

69 C.J. p 1112 notes 66, 67. 

Ancillary letters testamentary 

(1) Where will admitted to pro¬ 
bate in New Jersey was thereafter 


recorded in surrogate’s court In New 
York and ancillary letters testa¬ 
mentary were issued, six-month pe¬ 
riod for filing election to take intes¬ 
tate share as against will began to 
run when the ancillary letters tes¬ 
tamentary were issued. 

N.Y.—In re Tamburri’s Will, 100 N. 

Y.S.2d 647, 198 Misc. 809. 

(2) Fact that decedent was resi¬ 
dent of New Jersey and that more 
than twelve months had elapsed since 
issuance of letters testamentary did 
not preclude decedent’s surviving 
husband from filing notice of election 
to take his intestate share of dece¬ 
dent’s New York realty, the notice 
being filed within six months after 
issuance of ancillary letters testa¬ 
mentary. 

N.Y.—In re Tamburri's Will, supra. 

Decree affirming decree of probate 

A widow's waiver of provisions of 
husband's will and election to claim 
her interest by descent, which was 
not filed until after six months from 
time will was allowed by probate 
court, but which was filed within 
six months from date of decree of su¬ 
preme court of probate affirming de¬ 
cree of the probate court, was not in¬ 
effective because not filed within six 
months after probate of will, since 
the appeal vacated decree of probate 
court. 

Me.—Shannon v. Shannon, 51 A.2d 

181, 142 Me. 307. 

Domiciliary probate 

Time specified in statute providing 
that widow may elect to take dower 
by dissenting from will within one 
year after probate of husband’s will 
has reference to domiciliary probate 
of will in state, where will of de¬ 
ceased testate domiciled in state is 
involved, notwithstanding some other 
state In which testator's property is 
situated may have acted first in time 
and admitted testator's will to orig¬ 
inal probate in such state. 

Fla.—Murphy v. Murphy, 170 So. 856, 

125 Fla. 855. 

Proper probate by court having Ju¬ 
risdiction 

Statute giving widow one year 
after probate to renounce or accept 
will does not begin to run until 
proper probate by court having ju¬ 
risdiction. 


Ky.—Ewing v. Ewing, 72 S.W.2d 712, 
255 Ky. 27. 

Publication of notice granting letters 
testamentary 

The statute allowing twelve 
months for a widow to make her 
election from first publication of no¬ 
tice of granting letters testamentary 
is a statute of limitations on the 
widow’s right to elect. 

Mo.—First Nat. Bank of Kansas City 
v. Schaake, 203 S.W.2d 611, 240 
Mo.App. 217—Schweer v. Schweer, 
App., 86 S.W.2d 969. 

17. Colo.—In re Stitzer’s Estate, 87 
P.2d 745, 103 Colo. 529, 120 A.L. 
R. 1266—In re Sheely’s Estate, 78 
P.2d 378, 102 Colo. 194. 

N.Y.—In re Bornstein’s Estate, 101 
N.Y.S.2d 747, 199 Misc. 1043. 
Notice nunc pro tunc not permitted 
Where no copy of widow’s notice 
of election to take her share of hus¬ 
band’s estate as in intestacy had been 
filed within twelve months after is¬ 
suance of letters testamentary as 
required by statute due to a misun¬ 
derstanding between her attorney and 
attorney for executrix, widow could 
not be permitted to file a copy of 
the notice nunc pro tunc after ex¬ 
piration of the twelve months’ pe¬ 
riod, notwithstanding it did not ap¬ 
pear that anyone had been preju¬ 
diced by failure to file a copy of the 
notice within the prescribed time. 
N.Y.—In re Bornstein’s Estate, 101 
N.Y.S.2d 747, 199 Misc. 1043. 

18. Colo.—In re Sheely’s Estate, 78 
P.2d 378, 102 Colo. 194. 

19. N.Y.—In re Altman’s Estate, 
290 N.Y.S. 803, 160 Misc. 812. 

20. N.Y.—In re Bomstein’s Estate, 
101 N.Y.S.2d 747, 199 Misc. 1043-— 
In re Altman’s Estate, 290 N.Y.S. 
803, 160 Misc. 812. 

Widow 

Statute giving widow twelve 
months in which to renounce will is 
designed to confer privileges on wid¬ 
ows and to prevent impositions on. 
them through their ignorance of law 
or the promptings of Impulsive affec¬ 
tion. 

Ill.—Kerner v. Peterson, 12 N.E.2d 
884, 368 Ill. 59. 

21. N.Y,—Application of Halpem, 
100 N.Y.S.2d 894, 277 App.Div. 525, 
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where the testator has expressed his intention in the 
will that the beneficiary shall take both under the 
will and under the statute, 22 or where the provision 
made in the will is unsubstantial. 23 

In cases within the terms of a statute limiting the 
time for election, election may, and, if required, 
must, be made within the limit of time fixed, 24 the 
statute in force at time of the testator's death gov¬ 
erning. 25 Election within the statutory period is 
not required in cases not within the terms of the 
statute, 26 or where the statutory method of election 
is not exclusive 27 or an alternative method within 
the discretion of the court is prescribed. 28 Under 
some statutes, time begins to run only after notice 
to the person entitled to elect. 29 


b. Effect of Failure to Elect 

A failure to elect within the statutory period bars 
benefits resulting from an election. 

Benefits resulting from election are barred by 
failure to elect within the statutory period, 36 as in 
cases where provisions in a will must be renounced, 31 
or where it is necessary that rights thereunder be 
released 32 or waived, 33 or an election made to take 
under the statute, 34 before rights under the statute 
accrue; or where election to take under the will 
must be filed before rights under the will accrue. 35 
While it has been held that where a person fails to 
elect to take against the will within the prescribed 
statutory period he accepts or takes under the 
will 36 and cannot be allowed to share in the es- 


affirmed 100 N.E.2d 120, 303 N.Y. 

33. 

22. Kan.—Larned v. Larned, 158 P. 
3, 98 Kan. 328. 

23. N.Y.—Brown v. O’Barn, 199 N. 
Y.S. 824, 120 Misc. 550. 

24. Fla.—Story v. First Nat. Bank 
& Trust Co. in Orlando, 156 So. 
101, 115 Fla. 436. 

Ill.—Kerner v. Peterson, 12 N.E.2d 
884, 368 Ill. 59. 

N.Y.—In re Carll’s Will, 106 N.Y.S. 
2d 363, 201 Misc. 829—In re Ba¬ 
ker’s Estate, 14 N.Y.S.2d 318, 171 
Misc. 1022, affirmed 15 N.Y.S.2d 
137, 25 8 App.Div, 718. 

N.C.—Union Nat. Bank of Charlotte 
v. Easterby, 73 S.E.2d 541, 236 N. 
C. 599. 

Ohio.—In re Bersih’s Estate, 129 N. 
E.2d 868, 98 Ohio App. 432—Davis 
v. Warner, 192 N.E. 270, 47 Ohio 
App. 495, error dismissed 190 N.E. 
386, 127 Ohio St. 597. 

In re Miller’s Estate, 12 Ohio 
Supp. 108. 

Pa.—In re Broad’s Estate, 190 A. 
872, 325 Pa. 541. 

Tenn.—Hamilton Nat. Bank v. 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

Va.—Simmons v. Simmons, 15 S.E.2d 
43, 177 Va. 629. 

Wis.—In re Schaech’s Will, 31 N.W. 
2d 614, 252 Wis. 299, rehearing de¬ 
nied 33 N.W.2d 319, 252 Wis. 299. 
69 C.J. p 1112 note 61. 

Election held timely 
Fla.—Murphy v. Murphy, 170 So. 856, 
125 Fla. 855. 

N.Y.—In re Epstein’s Estate, 27 N. 
Y.S.2d 872, 17 6 Misc. 494. 

In re Weiss’ Will, 64 N.Y.S.2d 
331. 

Pa.—In re Petrolio’s Estate, 78 Pa. 
Dist. & Co. 428, 1 Fiduciary 547, 
99 Fittsb.Leg.J. 381, 65 York Leg. 
Rec. 183. 

Election held not timely 
Colo.—In re Sheely’s Estate, 78 P.2d 
378, 102 Colo. 194. 


N.Y.—In re Braun's Estate, 108 N. 
Y.S.2d 620, 200 Misc. 23—In re 
Paskievitz’ Estate, 55 N.Y.S.2d 695, 
184 Misc. 320—In re Goldstein’s 
Estate, 27 N.Y.S.2d 288, 176 Misc. 
366—In re McGarry’s Estate, 280 
N.Y.S. 202, 155 Misc. 467, modified 
on other grounds 282 N.Y.S. 234, 
245 App.Div. 834, affirmed 200 N. 
E. 296, 270 N.Y. 514. 

In re Brown's Estate, 69 N.Y.S. 
2d 864. 

Renunciation held timely and proper 

Where husband disappeared and 
first wife did not know of his where¬ 
abouts, first wife did not receive no¬ 
tice of probate of husband’s will but 
she did bring herself within juris¬ 
diction of probate court, reopen the 
estate, obtain an amended order of 
heirship, and renounce her husband’s 
will within a ten-month period after 
she first acquired knowledge of or¬ 
der admitting will to probate, first 
wife’s renunciation was timely and 
proper. 

Ill.—Petta v. Host, 115 N.E.2d 881, 
1 Ill.2d 293, 39 A.L.R.2d 1072. 

25. Iowa.—In re Culbertson's Es¬ 
tate, 215 N.W. 761, 204 Iowa 473. 

Neb.—In re Enyart’s Estate, 160 N. 
W. 120, 100 Neb. 337. 

26. Mo.—Sutorius v. Mayor, 170 S. 
W.2d 387, 350 Mo. 1235, motion 
overruled 171 S.W.2d 69, 350 Mo. 
1235. 

69 C.J. p 1112 note 63. 

No interest in real estate 
Where testator’s will purported to 
devise realty which had been owned 
by testator and widow as tenants by 
entirety, the period of limitations fix¬ 
ed by statute for filing renunciation 
of will was inapplicable in view of 
fact that widow took no interest in 
any real estate of her husband un¬ 
der his will and husband had no de¬ 
visable interest in the real estate 
in question. 

Mo.—Sutorius v. Mayor, supra, 

27. Iowa.—Hahn v. Dunn, 247 N.W. 
672, 216 Iowa 637. 

36 


28. Vt.—In re Woolley’s Estate, 117 
A. 370, 96 Vt 60. 

69 C.J. p 1112 note 65. 

29. Iowa.—Arnold v. Livingston, 139 
N.W. 927, 157 Iowa 677. 

69 C.J. p 1112 note 68. 

30. N.Y.—In re Hearn’s Will, 285 N. 
Y.S. 935. 158 Misc. 370—In re 
Gluor’s Will, 278 N.Y.S. 994, 155 
Misc. 41. 

31. Md,—Wilson v. Jarrell, 112 A. 
921, 137 Md, 558. 

69 C.J. p 1112 note 70. 

32. Ark.—Pumphry v. Pumphry, 12 
S.W. 390, 52 Ark. 103. 

33. Ky.—Smith v. Perkins, 146 S.W. 
768, 148 Ky. 387. 

34. Wis.—Ludington v. Patton, 86 
N.W. 571, 111 Win. 208. 

69 C.J. p 1113 note 73. 

35. Ohio.—Stilley v. Foiger, 14 Ohio 
610. 

Pa.—Appeal of Anderson, 36 Pa. 476. 

36. Md.—Bish v. Bish, 31 A.2d 348, 
181 Md. 621. 

Mich.—Vanderlinde v. Bankers Trust 
Co. of Muskegon, 259 N.W. 337, 270 
Mich. 599. 

N.Y.—In re Gruman’a Estate, 71 N.Y. 

S.2d 345, 272 App.Div. 415. 

Ohio.—Landfear v. Sehnrkofsky, 32 
Ohio N.P..N.8., 217, reversed on 
other grounds 197 N.E. 810, 60 Ohio 
App. 213. 

Pa.—In re Prcer’s Estate, 45 A.2<J 
47, 353 Pa. 351. 

Bound to take under will 
A widow, remaining inactive dur¬ 
ing statutory period for making elec¬ 
tion to take under husband's will, is 
bound at expiration of such period 
to take under the will. 

Fla.—Exchange Nat. Bank of Winter 
Haven v. Smith, 4 So. 2d 675, 148 
Fla. 473. 

Conclusive presumption 

(1) Under some statutes If a 
spouse fails to elect within the stat¬ 
utory period she is conclusively pre¬ 
sumed to have accepted the provi¬ 
sions of the will. 
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t a t e , 37 it has also been held that where there 
is a failure by a person to elect to take under the 
will within the prescribed statutory period he 
should be deemed to have refused to take under 
it. 38 The failure of a guardian of a widow to make 
an election within the statutory period has been 
held to foreclose the right of election, notwith¬ 
standing the widow's insanity at the time of the 
death of the husband, where the failure of the 
guardian to elect was due to a mistake of law and 
no fraud is charged. 39 

c. Excuses for Failure to Elect 

A failure to elect within the statutory time Is not 
excused by ignorance or professed ignorance. 

While fraud and misrepresentation will excuse 
a failure to elect within the statutory time, 40 a fail¬ 
ure so to elect is not excused by ignorance, 41 or pro¬ 
fessed ignorance. 42 So also the failure to elect is 
not excused by insanity of the person entitled to 
elect where no reason is shown why election by a 
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next friend could not have been made within the 
time, 43 or by a pending suit for annulment of 
divorce in favor of the testatrix brought by her 
former husband, 44 or by an election conditioned on 
validity of a contract filed therewith, assuming both 
contract and election void,* 46 and where the will is 
construed as indicating the intention of the testator 
that the testamentary provision shall not be in lieu 
of dower, a widow is not estopped to claim her 
rights by failure to elect, where it is shown that 
she was ignorant of her rights under the statute. 46 

d. Relief from Default 

Where a statute so provides, a person who is In 
default in making an election may be relieved of such 
default on a showing of reasonable cause. 

Under some statutory provisions a person who is 
in default in making an election may be relieved of 
such default, 47 provided application is made within 
a prescribed time. 48 The application is required 
to be made by a petition 49 showing reasonable 


Ind.—Haas v. Haas, 98 N.E.2d 232, 
121 Ind.App. 335. 

Ohio.—In re Knofler's Estate, 55 N. 
E.2d 262, 143 Ohio St. 294. 

In re Iwinski’s Estate, App., 77 
N.E.2d 375. 

In re Hartman’s Estate, 14 Ohio 
Supp. 112. 

Tenn.—Pinkerton v. Turman, 268 S. 
W.2d 347, 196 Tenn. 448. 

(2) Such a statutory provision 
means that if spouse fails to elect 
within such time, third persons may 
rely on statutory presumption that 
surviving- spouse has elected to take 
under will, and that, when they have 
relied on such presumption, it can¬ 
not be later rebutted. 

Ohio.—In re Bersin’s Estate, 129 N. 
E.2d 868, 98 Ohio App. 432. 

(3) However, it has been held that 
spouse’s election to take against will 
was effectual where it was filed aft¬ 
er statutory period, but estate had 
not as yet been administered, no 
rights of third persons had inter¬ 
vened, and statutory provisions with 
respect to filing inventory, appraise¬ 
ment, and schedule of debts, and is¬ 
suing of citation to spouse to elect 
had not been complied with. 

Ohio.—In re Bersin’s Estate, supra. 

37. Tenn.—Pinkerton v, Turman, 268 
S.W.2d 347, 196 Tenn. 448. 

Widow or heirs 

Where will gave widow life estate 
and outright gift of four thousand 
dollars, and no disposition of residu¬ 
ary was made, widow was put to an 
election, and where she failed to dis¬ 
sent within time allowed, neither she 
nor her heirs were entitled to share 


in the estate of which husband died 
intestate. 

Tenn.—Pinkerton v. Turman, supra. 

38. Kan.—In re Hoover’s Estate, 127 
P.2d 460, 155 Kan. 647, opinion ad¬ 
hered to 131 P.2d 917, 156 Kan. 31. 

39. Mo.—First Nat. Bank of Kan¬ 
sas City v. Schaake, 203 S.W.2d 
611, 240 Mo.App. 217. 

40. N.Y.—In re Hearn's Will, 285 
N.Y.S. 935, 158 Misc. 370. 

Pa.—In re Taylor’s Estate, 24 Pa. 
Dist. & Co. 512. 

Boileau’s Estate, 10 Pa.Dist 213. 
In re Steckel’s Estate, Orph., 18 
Leh.L.JT. 51. 

Active fraud 

(1) Where surviving spouse is in¬ 
duced by active fraud to delay the 
filing of an election to take against 
will beyond the statutory one-year 
limitation on the right to take un¬ 
der or against will after issuance of 
letters testamentary or of adminis¬ 
tration, the running of the statute 
against the spouse is tolled. 

Pa.—In re Freer’s Estate, 45 A.2d 47, 
353 Pa. 351. 

In re Eliason’s Estate, Orph., 35 
D 0 I.C 0 . 409. 

(2) The failure of deceased wife’s 
attorney to take positive action to 
notify estranged husband by adver¬ 
tisement of wife’s death was not 
such fraud as would toll running of 
statute limiting to one year after 
probate the right of husband to elect 
to take against wife’s will. 

Pa.—In re Freer’s Estate, 45 A,2d 
47, 353 Pa. 351. 

41. Ill.—Koelling v. Foster, 1$0 Ill. 
App. 130. 


42. Pa.—Boileau's Estate, 10 Pa. 
Dist. 213. 

43. Md.—Kernan v. Carter, 104 A. 
530, 132 Md. 577. 

44. Pa.—In re Minnich’s Estate, 136 
A. 236, 288 Pa. 354. 

45. Minn.—Butler v. Butler, 230 N. 
W. 575, 180 Minn. 134. 

46. N.Y.—Roessle v. Roessle, 148 N. 
Y.S. 659, 163 App.Div. 344. 

47. N.Y.—In re Paskievitz' Estate, 
55 N.Y.S.2d 595, 184 Misc. 320- 
In re Epstein’s Estate, 27 N.Y.S.2d 
872, 176 Misc. 491—In re Gold¬ 
stein’s Estate, 27 N.Y.S.Sd 288, 176 
Misc. 366. 

48. N.Y.—In re Paskievitz’ Estate, 
55 N.Y.S.2d 595, 184 Misc. 320— 
In re Epstein’s Estate, 27 N.Y.S. 
2d 872, 176 Misc. 491—In re Gold¬ 
stein’s Estate, 27 N.Y.S.2d 288, 176 
Misc. 366. 

Relief in equity to person failing to 
elect see supra 5 1251. 

Petition held timely 
N.Y.—In re Kupofsky's Will, 108 N. 
Y.S.2d 571, 202 Misc. 756, 

In re Matthews’ Estate, 107 N. 
Y.S.2d 172. 

Application on last day 
Failure of decedent’s alleged wife 
to apply for relief from her default 
in making election to take under de¬ 
cedent's estate despite will until last 
day of twelve months’ period of lim¬ 
itation was a strong indication that 
wife had no right to assert. 

N.Y.—In re Hittleman’s Will, 112 N. 
Y.S.2d 796. 

49. N.Y.—In re Kupofsky's Will, 108 
N.Y.S.2d 571, 202 Misc. 756. 
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cause 50 and on notice given to such persons and 
in such manner as the court may direct. 51 While the 
court acquires jurisdiction in rem by the filing of 
the petition, 52 jurisdiction of the interested parties 
is obtained by service of the order to show cause. 53 
Whether or not the petition shows reasonable cause 
presents a question which is submitted to the sound 
discretion of the court. 54 In the exercise of that 
discretion this question should be considered in the 
light of the rights, if any, granted to the petitioner 
under the statute by reason of the provisions of the 


testator’s will, 55 and if by reason of such provisions 
the minimum benefits required by the statute have 
been conferred, the petition should not be granted. 55 

S 1251. Relief in Equity to Person Failing to 
Elect 

A person who fails to make a proper election may be 
granted relief in equity. 

Relief in equity will be granted on a proper show- 
ing to a person entitled to elect who, through ignor¬ 
ance, 57 fraud, 58 or mistake 59 fails to make a proper 


50. N.Y.—In re Geltman’s Estate, 86 

N.Y.S.2d 818, 194 Misc. 204. 

In re Hittleman’s Will, 112 N.Y. 

S.2d 796. 

Fraud and duress 

(1) In proceeding to relieve pe¬ 
titioner, as decedent’s alleged wife, 
from default in making election to 
take under decedent’s estate despite 
his will, statement that divorce was 
granted between petitioner and dece¬ 
dent “under circumstances so preda¬ 
tory and fraught with such fraud 
and duress that its ultimate revela¬ 
tion will unquestionably shock the 
conscience of this court” was not a 
sufficient allegation of fraud and du¬ 
ress. 

N.Y.—In re Hittleman’s Will, supra. 

(2) Where petition admitted that 
decedent and petitioner were divorced 
in another state and did not allege 
that divorce was later set aside or 
that remarriage occurred, and neither 
petition nor reply affidavits of peti¬ 
tioner’s counsel set forth facts show¬ 
ing fraud and duress in the grant¬ 
ing of divorce, application would be 
denied. 

N.Y.—In re Hittleman’s Will, supra. 

51. N.Y.—In re Kupofsky’s Will, 108 

N.Y.S.2d 571, 202 Misc. 756. 

Citation not necessary 

Where petition to open default and 
enlarge time for election to take 
against testamentary disposition was 
filed, a determination of the right of 
the election was not involved, and 
therefore no citation was necessary. 
N.Y.—In re Kupofsky’s Will, supra. 

Order and service thereof 

(1) Where a petition of surviving 
spouse seeking an order to open de¬ 
fault and enlarge time for making an 
election against testamentary dispo¬ 
sition was filed on the last day of 
the twelve-month period following 
date of issuance of letters testamen¬ 
tary, it would be presumed that the 
order sought was to be made nunc 
pro tunc as of the date of filing of 
petition so as to come within the 
twelve-month period. 

N.Y.—In re Kupofsky’s Will, supra. 

(2) In proceeding by surviving 
spouse to vacate default and enlarge 
time for making election to take 


against testamentary disposition, 
granting of order to show cause on 
petition was not the grant of a provi¬ 
sional remedy but was a substitute 
for, and in the nature of, a notice 
of motion to the interested parties, 
and the service of the order, not the 
order itself, instituted the proceed¬ 
ing. 

N.Y.—In re Kupofsky’s Will, supra. 

(3) Where order to show cause 
was not served until after expiration 
of twelve-month period from date 
of issuance of letters testamentary, 
surrogate's court was without au¬ 
thority to grant an order nunc pro 
tunc a3 of the date of filing the pe¬ 
tition for such order. 

N.Y.—In re Kupofsky's Will, supra, 

(4) Even if petition of surviving 
spouse were considered commence¬ 
ment of proceeding to open default 
and enlarge time to make election to 
take against testamentary disposi¬ 
tion, the surviving spouse would not 
be entitled to additional time beyond 
the twelve-month statutory limita¬ 
tion period to serve notice of such 
proceeding on interested parties. 
N.Y.—In re Kupofsky’s Will, supra. 

52. N.Y.—In re Kupofsky's Will, su¬ 
pra. 

53. N.Y.—In re Kupofsky’s Will, su¬ 
pra. 

54. N.Y.—In re Crary’s Estate, 128 
N.Y.S. 173, 283 App.Div. 760. 

In re Braun’s Estate, 108 N.Y.S. 
2d 620, 200 Misc. 23—In re Gelt- 
raan's Estate, 86 N.Y.S,2d 818, 194 
Misc. 704. 

Discretion held not abused 

Where husband of deceased wife 
failed to file notice of election to take 
under wife’s will, in mistaken belief 
that estate was small, surrogate’s 
action in relieving husband from de¬ 
fault in failing to file the notice and 
in permitting him to file notice on 
discovery of actual value of estate 
was not an abuse of discretion. 

N.Y.—In re Crary's Estate, 128 N.Y, 
S.2d 173, 283 App.Div. 760. 

Evidence held sufficient to show rea¬ 
sonable cans® 

N.Y.—In re Ziegler's Estate, 37 N.Y. 
S.2d 420, 265 App.Div. 820, appea. 

38 


denied 38 N.T.S.2d 910, 266 App. 
Div. 874, affirmed 50 N.E.2d 303, 
290 N.Y. 916. 

In ro Burr’s Estate, 4 N.Y.S.2d 
832, 168 Mist*. 240, affirmed In re 
Burr’s Will, 6 N.Y.S.2d 152, 254 
App.Div. 825. 

In re Lamash’s Will, 49 N.Y.S.2d 
434. 

Evideaoe held insufficient to show 
reasonable cause 

N.Y.—In re Hittleman’s Will, 112 
N,Y.S.2d 796. 

55. N.Y.—In ro Geltman’s Estate, 86 
N.Y.S.2d *18, 194 Misc. 704. 

56. N.Y.—In re Geltman’s Estate, 
supra. 

Wife’s share 

Where will provided that after 
payment of funeral bills, just debts 
and administrative expenses and the 
payment of any efttato tax, trustee 
was to receive the intestate share 
to which testator’s wife was by law 
entitled under Decedent Estate Daw, 
and trustee was directed to pay and 
[apply not income to the testator’s 
wife during her lifetime with re¬ 
mainder over and the only adverse 
interests in trust conceded that es¬ 
tate taxes should bo apportioned, in 
computing widow’s intestate share, 
provisions of will did not contain 
restrictions or limitations which 
did not givo her full intestate share 
required by statute and wife would 
not be relieved of default in filing 
notice of olaction to take against 
will, 

N.Y.—In re Goltman’a Estate, su¬ 
pra. 

57* Fla.—Florida Nat. Bank of 
Jacksonville v. Tavel, 171 8o. 231, 
126 Fla, 415. 

69 O.J, p 1114 note D. 

Ignorance or mistake as ground for 
revocation of election see Infra $ 
1254. 

58. N.Y.—Akin v. Kellogg, 23 N.E. 
1046, 119 N.Y. 441. 

In re Goldstein's Estate, 27 N. 
Y.8.2d 288, 176 Misc. 366. 

69 C.J. p 1113 note 97. 

59. HI.—Peter v. Peter, 175 N.E, 846, 
343 Ill. 493, 75 A.L.R. 890. 
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election. The failure of a person entitled to elect 
to exercise the right within the statutory period 60 
must be properly pleaded in order to be available; 
and where properly pleaded and admitted in the 
pleadings, the failure to elect is taken to have been 
established. 61 A judgment of the trial court, find¬ 
ing on conflicting evidence that the postponement 
of a widow’s filing of election until after the stat¬ 
utory period had expired was not induced by the 
undue influence and fraud of her coexecutors, has 
been held binding on the reviewing court and the 
widow. 62 

§ 1252. Proceedings to Compel Election 

The making of an election may be compelled by pro¬ 
ceedings in a court of equity or probate. 

Where a necessity therefor arises, the making of 
an election may be compelled by proceedings in a 
court of equity or probate, 63 but not as against one 
not a party to the proceeding and not in court. 64 
Such proceedings are governed by statute, 66 and may 
be required to be brought within a certain time. 66 
A copy of the will and written notice to elect must 
be served, 67 but no formality of service other than 
that required by statute is necessary. 68 A court will 
not order a sale of land merely to ascertain its 
value in order to aid a party in making an elec¬ 
tion. 69 


§ 1253. Amendment of Election 

An election may be amended in a proper case. 

A petition to amend an election may be granted, 79 
if no rights of third persons have intervened. 71 

§ 1254. Revocation of Election 

a. In general 

b. As affected by contract rights and 

rights of third persons 

c. As affected by filing or recording of 

election 

d. Time for revocation 

e. Return of money or property received 

f. Effect of revocation 

a. In General 

An election may be withdrawn or revoked on proper 
grounds. 

Where an election has been made, revocation will 
not be permitted in absence of grounds justifying 
the change. 72 However, an election may be with¬ 
drawn or revoked with the consent of a court of 
equity, 73 on proper grounds, 74 as where there has 
been an election to take under the will and the 
provision in the will fails, 75 or the will itself proves 


60. Ind.—McCarty v. Roberts, 8 Ind. 
150. 

N.T.—Evans v. Ogsbury, 37 N.Y.S. 
1104, 2 App.Div. 556. 

61. Ind.—McCarty v. Roberts, 8 Ind. 
150. 

62. Colo.—In re Sheely’s Estate, 78 
P.2d 378, 102 Colo. 194. 

63. Ohio.—In re Hartman’s Estate, 
14 Ohio Supp. 112. 

Pa.—In re Petrolio's Estate, 78 Pa. 
Dist. & Co. 428, 1 Fiduciary 547, 
99 Pittsb.Leg.J. 381, 65 York Leg. 
Bee. 183. 

69 C.J. p 1108 note 68. 

Duty of executor 

Where surviving spouse fails to 
elect whether he will take under or 
against will of deceased spouse, it 
is executor’s duty to serve statu¬ 
tory notice requiring such election. 
Iowa.—In re Dyer's Estate, 282 N. 

W. 359, 225 Iowa 1238. 

Motion held properly overruled 
Motion that beneficiary of will be 
required to elect whether she would 
relinquish the devise and bequest 
to her and thus make her husband 
a competent attesting witness to 
will was properly overruled, since 
husband was a competent attesting 
witness. 

Kan.—In re Williams’ Estate, 150 
P.2d 336, 158 Kan. 734, opinion 


adhered to 153 P.2d 906, 159 Kan. 
232. 

64. Ind.T.—In re Overton’s Estate, 
82 S.W. 766, 5 Ind.T. 334. 

65. Iowa—In re Dyer’s Estate, 282 
N.W. 359, 225 Iowa 1238. 

66. Pa.—Koppenheffer’s Estate, 27 
Pa.Co. 101, 103. 

Expiration of time permitted to 
make election 

Probate court will not issue a 
citation to widow to elect whether 
to take under will or under statute 
of descent and distribution after ex¬ 
piration of time within which statute 
permits an election to be made, since 
upon expiration of such time, a con¬ 
clusive election is made by law to 
take under will which cannot be nega¬ 
tived by parties to administration. 
Ohio.—In re Hartman’s Estate, 14 
Ohio Supp. 112. 

67. Iowa.—Scanlon v. Scanlon, 135 
N.W. 634, 154 Iowa 748. 

68. Iowa.—Scanlon v. Scanlon, su¬ 
pra. 

69. N.C.—‘Weeks v. Weeks, 79 N.C. 
77. 

70. Pa.—In re Palmer’s Estate, 24 
Pa.Dist. 742. 

69 C.J. p 1127 note 41. 

71. Pa.—In re Palmer's Estate, su¬ 
pra. 


72. Fla.—Williams v. Williams, 154 
So. 835, 114 Fla. 733. 

Ky.—McGinnis v. McGinnis’ Ex’r, 
190 S.W.2d 323, 300 Ky. 759. 
N.Y.—In re Button’s Estate, 63 N. 
Y.S.2d 782. 

69 C.J. p 1127 note 42. 

73. Ill.—In re Donovan’s Estate, 
98 N.E.2d 757, 409 Ill. 195, 29 
A.L.B.2d 215, 

Ky.—McGinnis v. McGinnis’ Ex’r, 
190 S.W.2d 323, 300 Ky. 759—Crav¬ 
en v. Craven, 205 S.W. 406, 181 Ky. 
428. 

Tex.—Peyton v. Peyton, Civ.App., 
271 S.W.2d 493. 

74. Fla.—Exchange Nat. Bank of 
Winter Haven v. Smith, 4 So.2d 
675, 148 Fla. 473. 

Ill.—In re Donovan’s Estate, 98 N. 
E.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 215. 

69 C.J. p 1128 note 46. 

Widow 

A widow may withdraw her re¬ 
nunciation of husband’s will, if she 
can show that renunciation was 
against her interest. 

Ky.—McGinnis v. McGinnis* Ex’r, 
190 S.W.2d 323, 300 Ky. 759. 

75. N.Y.—Manice v. Manice, 1 
Dans. 348, modified on other 
grounds 43 N.Y. 303. 

S.C.—Gist v. Cattell, 2 S.C.Eq. 53. 
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invalid, 76 or where the election was conditional and 
the condition has not been fulfilled; 77 but an elec¬ 
tion by an insane widow, not retracted by her in a 
lucid interval or by her guardian, is binding on 
her. 78 The right to revoke an election is personal 
to the one by whom the election was made, 79 and 
cannot be exercised by his or her heirs, 80 or ad¬ 
ministrator. 81 

Fraud or undue influence. Where an election has 
been induced by fraud, 82 misrepresentation, 83 or un¬ 
due influence, 84 or where the release of her rights 


( under the statute has been obtained from the widow 
under circumstances showing lack of good faith, 86 
the party electing or releasing is entitled to rescind 
on discovery of the facts. 

Mistake or ignorance . An election made through 
mistake, 86 or ignorance of the facts, S7 such as pro¬ 
visions of the will, 88 the amount 80 or condition 90 
of the estate, or the legal rights of the party en¬ 
titled, 91 may be revoked, especially where election 
was made soon after probate of the will without op¬ 
portunity to obtain all necessary information. 02 


76. Ga.—Truett v. Funderburk, 20 
S.E. 260, 93 Ga. 686. 

Ind.—Leach v. Prebster, 39 Ind. 492. 

77. Va.—Rouss v. Rouss, 111 S E. 
586, 90 W.Va. 646. 

60 C.J. p 1128 note 50. 

78. Me.—Brown v. Hodgdon, 31 Me. 
65. 

79. Ind.—Eltzroth v. Binford, 71 Ind. 
455. 

80. Mo.—Stoepler v. Silverberg, 119 
S.W. 418, 220 Mo. 268. 

81. Neb—Fergus v. Schiable, 135 
N.W. 448, 91 Neb. 180. 

82. Ky.—McGinnis v. McGinnis' 
Ex’r., 190 S.W.2d 323, 300 Ky. 759. 

69 C.J. p 1128 note 55. 

Waiver 

(1) In transactions involving hus¬ 
band’s property such as execution 
of will by husband and execution 
by wife of waiver of right to elect 
to take against will, existence of 
fraud asserted by widow as ground 
for setting aside waiver is Ques¬ 
tion of fact dependent on circum¬ 
stances. 

N.Y.—In re Rogers’ Will, 293 N.Y. 
S. 626, 250 App.Div. 26. 

(2) Where husband executed will, 
and wife, on her attorney’s advice, 
executed waiver of right to elect to 
take against will, and within five 
months thereafter husband executed 
new will and wife executed new 
waiver which she subsequently 
sought to set aside on ground of 
fraud, knowledge possessed by wife 
in connection with first transaction 
was held to continue with her when 
second will was executed. 

N.Y.—In re Rogers’ Will, supra. 

(3) In computing intestate share 
of husband’s estate to which wife 
would be entitled if waiver of her 
right of election to take against 
will was fraudulent or had not been 
executed, property over which hus¬ 
band had power of appointment un¬ 
der his father’s will could not be 
considered, since power of appoint¬ 
ment does not constitute “estate” 
possessed by donee within Decedent 
Estate Law. 

N.Y.—In re Rogers' Will, supra. 


(4) Execution of will by husband 
and execution by wife of waiver 
of right to elect to take against 
will constituted single transaction, 
and ingredients thereof could not bo 
segregated and treated as separate 
transactions by way of frustrating 
parties’ obvious intention that deal¬ 
ings should be regarded as single 
transaction, with respect to widow’s 
right to set aside waiver on ground 
of fraud. 

N.Y.—In re Rogers’ Will, supra. 

83. Ky.—McGinnis v. McGinnis’ 
Ex’r., 190 S.W.2d 323, 300 Ky. 759. 

84. Iowa.—Nick v. Nick, 189 N.W. 
829, 195 Iowa 351. 

85. Ill.—Mayrand v. Mayrand, 61 
N.E. 1040, 194 Ill. 45. 

86. Ill.—In rc Donovan’s Estate, 98 
N.E.2d 757, 409 Ill. 195, 290 A.L.R. 
2d 215. 

De Ronchi v. Northern Trust 
Co., 10 N.E.2d 975, 292 IlLApp. 
136. 

69 C.J. p 1128 note 59. 

87. Fla.—Exchange Nat. Bank of 

Winter Haven v. Smith, 4 So.2d 
675, 148 Fla. 473—Florida Nat. 

Bank of Jacksonville v. Tavul, 171 
So. 231, 126 Fla. 415—Williams V. 
Williams, 154 So. 835, 114 Fla. 
733. 

Pa,'—In re Blah's Estate, Orph., 54 
York Leg.Rec. 171. 

Va.—Simmons v. Simmons, 15 S.E. 

2d 43, 177 Va. 629. 

69 C.J. p 1128 note 60. 

Ignorance or mistake as ground for 
extending time for election seo su¬ 
pra § 1249. 

Knowledge necessary to make bind¬ 
ing election see infra § 1274. 
Relief to person failing to elect 
through ignorance see supra § 
1251. 

Partial ignorance 

Parties were not bound by election 
to take under will providing for sale 
of testator's property, where elec¬ 
tion was made in partial ignorance 
of material facts with respect to 
testator's ownership of property. 
Ill.—Pope v. Kitchell, 188 N.E. 451, 
354 Ill. 248. 


88. U.S.—IT. S. v. Duncan, C.C.I11., 
25 F.Cas.No.l5,002, 4 McLean 99. 

89. Ark.—Goodrum v. Goodrum, 20 
S.W 353, 56 Ark. 532. 

Pa.—Tn ro Bish’s Estate, Orph., 54 
York Leg.Uce. 171. 

69 C.J. p 1128 note 62. 

90. Ohio.—Smith v. First Nat. 

Bank of Akron, Com. PL, 124 N.E. 
2d 851. 

91. Ohio.—Smith v. First Nat. 

Bank of Akron, supra. 

Pa,—In ro Ulsh’s Estate, Orph., 54 
York Leg.Rec. 171. 

69 C.J. p 1228 note 63. 

“A renunciation may be retracted 
by the surviving spouse where ho 
or she was mistaken and misappre¬ 
hended his or her legal rights and 
the legal effect of the renunciation.*' 
HI.—In re Donovan's Estate, 98 N. 
R2d 757, 762, 409 111. 195, 29 A. 
L.U. 215. 

Widow’s election 

(1) A widow’s election to take 
under husband’s will or under the 
law will bo set aside unless widow 
was fully informed as tn her rights 
under the law and under the will 
before making election. 

Kan.—In ro Garden's Estate, 148 
P.2d 745, 158 Kan. 55 U 

(2) When a widow elects to take 
her dower rights in lieu of the 
provision in the will, being misled 
as t<> the nature of her dower rights 
through erroneous advice of counsel, 
she may ho allowed to retract her 
election, when no rights acquired 
subsequently thereto will bo injuri¬ 
ously affected by a retraction. 

Dr»l. —In ro McFarlin, 75 A. 281, ° 

Del.Ch. 430. 

(3) Where widow, at time she 
elected to take against will, was 
unaware, although she acted on Is* 
gal advice, that by such course 
she would receive a lesser amount, 
she could, in absence of interven¬ 
ing rights of other persons, have 
election set aside. 

Ohio.—*Smith v. First Nat. Bank of 
Akron, Com.PL, 124 N.E.2d 851. 
93. Ga.—Hill v. Hill, 15 S.E. G74, 
88 Ga. 612. 

69 C.J. p 1129 note 64. 
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Where the statute does not require election until 
expiration of a fixed time from the testator’s death, 
an election within the period made in ignorance and 
noncompliance with statutory requirements will be 
set aside in favor of a subsequent valid election. 93 
An election made by a widow with full knowledge 
of the facts and of the law as far as it affected her 
own rights cannot be revoked by her on the ground 
of misapprehension as to the consequences of her 
act as far as it affected her children. 94 Equity will 
not relieve a widow from her election where she 
knows at the time she elects to take against the will 
that she will receive a lesser amount by such 
course, 95 and the mere fact that the property taken 
by a widow in lieu of dower turns out of less value 
than dower is not sufficient in itself to set aside her 
election. 96 

b. As Affected by Contract Rights and Rights 
of Third Persons 

A revocation of an election will not be permitted 
where it is in violation of a contract obligation or where 
it would injuriously affect third persons. 

Where an election is itself the subject matter of 
a contract, a revocation by the party electing in 
violation of his contract obligation will not be 
permitted; 97 but a revocation will be permitted after 
the executor’s repudiation of the condition on 
which the election was made. 98 

Rights of third persons. An election cannot be 
revoked where the result of revocation would be 
injuriously to affect third persons who have altered 
their position or acquired rights in reliance on the 
election originally made, 99 as, for example, by pur- 
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chasing the land in fee from the person who made 
the election; 1 but the fact of injury resulting there¬ 
from 2 and its substantial character, 3 must be estab¬ 
lished to preclude the right to revoke. A statute 
denying the right to revoke if “the rights of third 
persons acting bona fide on her election will be 
disturbed or prejudiced thereby,” is not available 
to legatees under the will. 4 

c. As Affected by Filing or Recording of Elec¬ 

tion 

An election filed In court cannot be withdrawn or 
revoked without a court order. 

Where an election has been filed in court it can¬ 
not be withdrawn or revoked 5 without an order of 
court permitting such action. 6 A failure to file an 
election in the proper court, or to index or record 
the election in the deed book at the registry of deeds, 
as required by statute, is ground for revocation, 
even though entered in the office of recorder of 
deeds for recording, 7 and it has been held that an 
election made to the wrong officer and recorded may 
be set aside on application to a court of equity; 8 
but incorrect indexing does not condemn an election 
even though the statute provides that the election 
shall be indexed in a certain way. 9 

d. Time for Revocation 

A revocation of an election must be made promptly 
on discovery of the facts or circumstances constituting 
ground for such election. 

A revocation of an election must be made prompt¬ 
ly on the discovery by the party who made the 
election of the facts or circumstances constituting 
ground therefor ; 10 and where the time within which 


93. Pa.—In re Dolby’s Estate, 25 
PaJDist. 1028. 

94. Pa.—In re Baily’s Estate, 132 
A. 343, 285 Pa. 408. 

95. Ohio.—Smith v. First Nat. Bank 
of Akron, Com.Pl., 124 N.E.2d 851. 

96. N.Y.-Lee v. Tower, 124 N.Y. 
370, 26 N.E. 943. 

97. Ind.—Langley v. May hew, 6 N. 
E. 317, 8 N.E. 157, 107 Ind. 198. 

Tex.—Corpus Juris quoted lu Pey¬ 
ton v. Peyton, Civ.App., 271 S.W. 
2d 493, 499. 

98. Md.—Wilson v. Jarrell, 112 A. 
921, 137 Md, 558. 

Tex.—Corpus Juris quoted In Pey¬ 
ton v. Peyton, Civ.App., 271 S.W. 
2d 493, 499. 

99. Fla.—Exchange Nat. Bank of 
Winter Haven v. Smith, 4 So.2d 
675, 148 Fla. 473. 

Ill.—In re Donovan’s Estate, 98 N. 
E.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 216. 

Ky.—McGinnis v. McGinnis’ Ex’r., 
190 S.W.2d 323, 300 Ky. 759. 


Okl.—Long v. Darks, 87 P.2d 972, 
184 Okl. 449. 

Va.—Simmons v. Simmons, 15 S.E. 

2d 43, 177 Va. 629. 

69 C.J. p 129 note 70, 

1. U.S.—Dundas v. Hitchcock, Ala., 
12 How. 256, 13 L.Ed. 978. 

2. Iowa.—Nick v. Nick, 189 N.W. 
829, 195 Iowa 351. 

Okl.—Sims v. Billings, 18 P.2d 1084, 
162 Okl. 51. 

69 C.J. p 1129 note 72. 

3. N.M.—Owens v. Andrews, 131 P. 
1004, 17 N.M. 597, 49 L.R.A.,N.S., 
1072. 

69 O.J. p 1129 note 73. 

4. Ga.—McNair v. Rabun, 126 S.E. 
9, 159 Ga. 401. 

5. Ill.—In re Donovan’s Estate, 98 
N.E.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 216. 

69 C.J. p 1129 note 76. 

Filing and recording of election see 
infra § 1270. 


8. Ill.—In re Donovan’s Estate, su¬ 
pra—Coles v. Terrell, 44 N.E. 391, 
162 Ill. 167. 

Legal consequences not avoidable 

Where probate court had juris¬ 
diction of controversy arising out 
of surviving spouse’s renunciation 
of his wife’s will which renuncia¬ 
tion was properly filed, the surviv¬ 
ing husband could not have avoided 
the legal consequences of his re¬ 
nunciation without an order of the 
court. 

Ill.—In re Donovan’s Estate, 98 N. 
E.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 215. 

7. Pa.—Mitchell’s Estate, 12 Pa. 
Dist. Sc Co. 745. 

8- Ohio.—Mellinger v. Mellinger, 
76 N.E. 615, 73 Ohio St. 221. 

9. Pa.—In re Dalsen’s Estate, 165 
A. 6, 310 Fa. 190. 

10. Ga.—Hill v. Hill, 15 S.E. 674. 
88 Ga. 612. 

69 C.J. p 1129 note 81. 
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an election must be made is limited by statute, an 
election cannot be revoked, in the absence of fraud, 
after the expiration of such time, 11 even though 
made under misapprehension where the mistake was 
discovered before the lapse of the statutory period 
and no attempt made to revoke until after the 
termination of the period. 12 However, within the 
statutory period an election to take under the will 
may be changed to an election to take against the 
will 13 if the rights of third persons are not adversely 
affected thereby 14 and there is authority for the 
right to revoke after lapse of the statutory period 
where the election was made under misapprehension 
and without negligence, and there has been no dis¬ 
tribution of the estate when petition for leave to 
revoke is made. 15 

Under some statutes a widow may revoke her ac¬ 
tion at any time within the period originally al¬ 
lowed for her decision, unless a distribution of the 
estate has been made in reliance on her renuncia¬ 
tion. 16 

e. Return of Money or Property Received 

One who seeks to rescind an election must return 
any money or property received pursuant to the election. 

The general rule is that one who seeks to re¬ 
scind an election once made must return any money 
or property which he or she has received pursuant 
to such election, 17 although it has been held other- 
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wise where the amount received by the widow under 
the will was the same*® or less*® than that to which 
she was entitled by statute. 

f. Effect of Revocation 

The revocation of an election restores the party to 
his or her original rights. 

The revocation of an election restores the party 
to his or her original rights, 20 notwithstanding the 
interests of legatees under the will will be prejudiced 
thereby, 21 legatees not being within the protection 
of the statute which provides that rights of third 
persons acting bona fide on her election shall not be 
disturbed or prejudiced by her revocation thereof; 22 
but where the widow repudiates the will after hav¬ 
ing received thereunder more than her statutory al¬ 
lowance, she cannot thereafter recover her allow¬ 
ance. 23 A will which is void because of its pro¬ 
visions as to the testator's widow cannot he rendered 
valid by the election of the widow to take under the 
statute instead of under the will. 24 

§ 1255. -Equitable Relief against Elec¬ 

tion 

A court of equity may afford relief against an election 
in a proper case. 

In a proper case relief against an election made 
unadvisedly may be afforded by a court of equity, 25 
or by the probate or orphans' court, where it has 
been given equity powers. 26 An application for 


11. Pa.—In re Daub’s Estate, 157 
A. 908, 305 Pa. 446, 81 A.L.R. 735. 

€9 C.J. p 1129 note 83. 

12. Pa,—In re Salomon’s Estate, 
146 A. 891, 297 Pa. 299. 

13. Fla.—Exchange Nat. Bank of 
Winter Haven v. Smith, 4 So.2d 
675, 148 Fla. 473—Tavel v. Guerin, 
160 So. 665, 119 Fla. 624, motion 
granted 162 So. 665, 120 Fla. 354. 

69 C.J. p 1129 note 85. 

14. Kan.—Dick v. Taylor, 261 P. 
579, 124 Kan. 646. 

Ky.—Williams v. Williams, 170 S.W. 
490, 161 Ky. 55. 

15. Conn.—Evans’ Appeal, 5T Conn. 
435. 

16. Ark.—Townson v. Townson, 254 
S.W.2d 952, 221 Ark. 610. 

Purpose of statute 

Statute was designed to enable 
widow to make her choice with 
fullest possible information con¬ 
cerning course that would he to 
her best interest. 

Ark.—Townson v. Townson, supra, 

17. Fla,—Exchange Nat. Bank of 
Winter Haven v. Smith, 4 So.2d 
675, 14 8 Fla, 473. 


Va.—Simmons v. Simmons, 15 S.E.2d 
43, 177 Va. 629. 

69 C.J. p 1130 note 87. 

Deposit in court 

Widow, who within one year from 
date of probate of will tendered 
back to executor and deposited with 
court money received under hus¬ 
band’s will, could dissent from will 
and elect to take a child’s part of 
husband’s estate, notwithstanding 
she had consented in writing to 
terms of the will when it was exe¬ 
cuted. 

Fla,—Tavel v. Guerin, 160 So. 665, 
119 Fla, 624, motion granted 162 
So. 665, 120 Fla. 354. 

18. Mo.—Register v. Hensley, 70 
Mo. 189. 

19. Ala.—Dorsey v. Dorsey, 140 So. 
540, 224 Ala, 496. 

69 C.J. p 1130 note 89. 

20 . Ohio.—Wanzer v. Widow, Heirs 
& Devisees, 2 Ohio Dec. (Reprint) 
323, 2 WestL.Month. 426. 

21. Ga.—McNair v. Rabun, 126 S.B. 
9, 159 Ga, 401. 

22. Ga,—McNair v. Rabun, supra. 

23. Ind.—Ratliff v. Baldwin, 29 Ind. 
16, 92 Am.D. 330. 
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24. Mich.—Doan v. Mumford, 61 N. 
W. 7, 102 Mich. 510. 

25. Ohio.—Smith v. First Nat. 
Bank of Akron, Oom.Vl., 124 N.K. 
2d 851—1’asKoni v. Broehl, 14 
Ohio Supp. 100. 

69 C.J. p 1130 note 95. 

Probate judge without authority 

(1) The probate judge has no au¬ 
thority to cancel an election of sur¬ 
viving spouse previously made and 
entered on his journal for an al¬ 
leged mistake of the party so elect¬ 
ing as to the provisions and effect 
of the will, and such election when 
made and recorded can bo vacated 
only on petition to the court of 
common pleas, or other court hav¬ 
ing general equity jurisdiction. 
Ohio.—In re Miller’s Estate, 12 Ohio 

Supp. 108, 

(2) Where probate court made and 
journalized the election for an in¬ 
competent surviving spouse, the 
rights of the parties thereby be¬ 
came fixed and an order setting 
aside such election was Improperly 
entered and would be vacated. 
Ohio .—In re Miller’s Estate, supra. 
28. Del.—In re McFarlin, 75 A. 281, 

9 Del.Ch. 430. 

69 C.J. p 1130 note 96. 
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relief must be timely. 27 

Defenses . Revocation of election to take under a 
will is not barred by accepting appointment as 
executor under the will, 28 or by accepting benefits 
thereunder where received as trustee for another. 29 
Revocation is not barred by laches where no one 
suffered by the delay and it is not unreasonably 
long; 30 nor is revocation of a widow’s election to 
take against her husband’s will by her executor 
barred by laches where the executor did not know 
of the election until some days after the widow’s 
death, and brought action within a reasonable time 
after discovery. 81 Where the guardian of an in¬ 
sane husband exercises his ward’s right to elect 
to take against the wife’s will, but unlawfully in 
the interest of others than his ward, the guardian’s 
executor is not debarred from suing in equity to 
have the election revoked by the fact that he might 
make the same claim in defense to an action by the 
husband’s administrator for amount alleged to be 
due under such election. 32 Petitioners for an an¬ 
nulment of a widow’s election are not estopped by 
their acceptance of delivery from the widow of the 
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executed election and their recording of it under 
statute. 33 

Parties . Where the guardian of an insane widow 
had elected to take against her husband’s will, and 
shares of husband’s children would be swept away 
by such action, the children are proper parties plain¬ 
tiff to an action to set aside the election. 34 

Pleading . A bill or petition to set aside an elec¬ 
tion must set forth the grounds entitling plaintiff 
to equitable relief, 35 as for example fraud, 36 mis¬ 
representation, 37 undue influence, 38 ignorance of 
rights, 39 or mental and physical incompetence and 
inability to understand the nature and consequences 
of an election. 40 

Evidence . The general rules relating to presump¬ 
tions and the burden of proof are usually applicable 
in actions to set aside an election. 41 There is no 
presumption of inequality merely from the relation¬ 
ship of husband and wife with respect to the right 
of the wife to set aside a waiver of the right to 
elect to take against the will on the ground of 
fraud. 42 The presumption of knowledge of the con- 


27. Ky.—McGinnis v. McGinnis’ 
Bx’r, 190 S.W.2d 323, 300 Ky. 759. 

Objections lield too late 
Objections of widow to executor’s 
final report raising the Question 
that her consent to will should be 
set aside and that she was entitled 
to one half of all testator’s property, 
where filed more than nine months 
after admission of will to probate, 
were filed too late and could not 
be considered. 

Kan.—In re Wenzel’s Estate, 170 P. 
2d 618, 161 Kan. 645. 

28. Kan.—Dick v. Taylor, 261 F. 
579, 124 Kan. 646. 

29. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 
222 Ala. 518, 74 A.L.R. 646. 

30. Mass.—Porter v. Spring, 145 N. 
E. 52, 250 Mass. 83. 

N.T.—In re Hansen's Will, 117 N. 
Y.S.2d 619. 

31. Mass.—Whelan v. McNally, 178 
N.E. 741, 277 Mass. 391. 

32. Mass.—Dolbeare v. Dowser, 149 
N.E. 626, 254 Mass. 57. 

33 . Fa.—In re Mahoney’s Estate, 
56 Pa.Dist.& Co. 286, 94 Pittsb.Leg. 
J. 145, affirmed 52 A.2d 328, 356 
Pa. 358. 

34. Mo.—Primeau v. Primeau, 297 
S.W. 382, 317 Mo. 828. 

35 . Ky.—McGinnis v. McGinnis’ 
Ex’r, 190 S.W.2d 323, 300 Ky. 759. 

Pa—In re Kaufman’s Estate, Orph., 
3 Fiduciary 403, 25 Leh.L.J. 273, 

30 . Ky.—McGinnis v. McGinnis’ 
Ex’r, 190 S.W.2d 323, 300 Ky. 759. 


Fraudulent conduct 

In order that wife who signed 
postnuptial contract releasing all 
her rights in husband’s property and 
who, within year after probate of 
husband’s will, elected to take un¬ 
der will, should be entitled to re¬ 
lief to set aside contract and to 
permit wife to withdraw election to 
take under will and to renounce 
will, there must be something ap¬ 
pearing from allegations which 
would indicate fraudulent conduct 
which persuaded wife to sign con¬ 
tract. 

Ill.—De Ron chi v. Northern Trust 
Co., 10 N.E.2d 975, 292 Ill.App. 
136. 

Allegations held sufficient 
N.Y.—In re Hearn’s Will, 285 N.Y.S. 
935, 158 Misc. 370. 

37. Ky.—McGinnis v. McGinnis’ 
Ex’r, 190 S.W.2d 323, 300 Ky. 759. 

Reliance on misrepresentations 
Ind—Burden v. Burden, 40 N.E. 
1067, 141 Ind. 471, 1 Prob.Rep.Ann. 
170. 

69 C.J. p 1130 note 5. 

38. Ill.—De Ronchi v. Northern 
Trust Co., 10 N.E.2d 975, 292 Ill. 
App. 136. 

Ky.—McGinnis v. McGinnis’ Ex'r, 
190 S.W.2d 323, 300 Ky. 759. 

39. Tex.—Bumpass v. Johnson, 
Com.App., 285 S.W. 272, rehearing 
denied 287 S.W. 243. 

40. Mass.—Whelan v. McNally, 178 
N.E. 741, 277 Mass. 391. 

41. N.Y.—In re Rogers’ Will, 293 
N.Y.S. 626, 250 App.Div. 26. 
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Pa.—In re Dunn’s Estate, 60 Pa. 

Dist. & Co. 637. 

Disclosure of attorney 

Where husband executed will, and 
wife, on her attorney’s advice, exe¬ 
cuted waiver of right to elect to 
take against will, and husband sub¬ 
sequently executed new will and 
wife executed new waiver which 
she later sought to set aside on 
ground of fraud, presumption was 
that attorney disclosed to wife true 
character and effect of first will, 
principal’s knowledge being coexten¬ 
sive with that of agent. 

N.Y.—In re Rogers’ Will, 293 N.Y. 

S. 626, 250 App.Div. 26. 

42. N.Y.—In re Rogers’ Will, su¬ 
pra. 

Circumstances of inequality 

(1) In transactions involving hus¬ 
band's property, such as execution 
of will by husband and execution 
by wife of waiver of right to elect 
to take against will, where it ap¬ 
pears prima facie that parties have 
been dealing with each other un¬ 
der circumstances of inequality, 
presumption arises as against hus¬ 
band, especially if transaction has 
resulted in detriment to wife, with 
respect to her right to set aside 
waiver on ground of fraud. 

N.Y.—In re Rogers’ Will, supra. 

(2) Where husband immediately 
after marriage executed will, and 
wife, on her attorney’s advice, exe¬ 
cuted waiver of right to elect to 
take against will, and within five 
months thereafter husband executed 
new will resulting in relatively 
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tents of an instrument by the one signing it has 
no application to a case where election is sought to 
be set aside on ground of mistake. 43 The burden of 
proof is on the party seeking to set aside the elec¬ 
tion, 44 and where plaintiff bases his right to rescind 
acceptance of a gift under a will on ignorance of 
his rights under a deed putting him to an election 
between will and deed, the burden is on him to 
prove his ignorance. 45 

Any competent evidence is admissible which tends 
to prove a material fact in issue. 46 In a widow's 
suit to set aside an election to take under will award¬ 
ing her only a small annuity, books of a business 
are admissible as bearing on the disparity in value 
of the annuity received and the widow’s statutory 
right. 47 In suit to set aside his claim for curtesy 
on ground of mistake, the husband is entitled to have 
admitted evidence of conversations between him¬ 
self and his attorney leading to the mistake. 48 


The party having the burden of proving an issue 
must prove it by a preponderance of the evidence. 43 
The general rules with respect to the sufficiency of 
evidence have been applied to evidence in support of 
an order of court setting aside the widow’s election 
to take under 50 or against the will, 51 or refusing to 
set aside the election to take under 52 or against the 
will. 53 

Trial . In an action to set aside an election, the 
court is justified in considering all the facts and 
circumstances properly before it, 54 but the rights 
and equities of persons not parties to the proceeding 
are not before it for determination. 55 General rules 
govern questions of fact, 56 and whether there was 
sufficient cause for withdrawal by widow of her 
waiver of the provisions of her husband’s will and 
release of dower and homestead rights is a ques¬ 
tion of fact, not of law. 57 A finding reciting that 
the widow executed a waiver implies that her signa¬ 
ture was not obtained through fraud, undue in¬ 


slight detriment to wife, who was 
apprised thereof, and who executed 
new waiver, latter transaction con¬ 
sidered in its relation to former 
transaction showed that parties 
were not dealing with each other 
under circumstances of inequality, 
and hence there was no presump¬ 
tion against husband. 

N.Y.—In re Rogers’ Will, supra 

43. Mass.—Porter v. Spring, 145 N. 
E. 52, 250 Mass. 83. 

44. Pa.—In re Dunn’s Estate, 60 
Pa.Dist. & Co. 637. 

•In re Connelly’s Estate, Orph., 
1 Fiduciary 485, 67 Montg.Co. 309 
—In re Jac’s Estate, Orph., 27 
West.L.J. 233, reversed on other 
grounds, 49 A.2d 360, 355 Pa. 137. 
'Want of mental capacity 

A party seeking to invalidate and 
set aside election by surviving wid¬ 
ow to take under statute of in¬ 
heritance, descent and distribution, 
and renounce provisions of deceased 
husband’s will on ground of want 
of mental capacity to execute such 
election had the burden of proving 
that widow was not mentally com¬ 
petent at time she executed the 
instrument. 

Neb.—In re Bergren’s Estate, 47 N. 
W.2d 582, 154 Neb. 289. 

45. Ga.—Horne v. Lewis, 129 S.E. 
95, 160 Ga. 824. 

46. Mich.—In re Dellow’s Estate, 
281 N.W. 559, 286 Mich. 117. 

Mental competency 

(1) In proceeding to set aside 
widow’s election not to take undei 
husband's will, on ground that ai 
time of election widow was mental¬ 
ly incompetent, it was competent 
to show what widow’s mental con¬ 


dition was within a reasonable peri¬ 
od both prior and subsequent to 
exact date on which widow made 
her election, notwithstanding test 
of validity of election was widow's 
mental capacity at that time. 

Mich.—In re Dellow's Estate, su¬ 
pra. 

(2) Plaintiff could show by com¬ 
petent testimony the extent, char¬ 
acter, and condition of estate as 
to which election was made as bear¬ 
ing on determination of whether 
widow was mentally capable of mak¬ 
ing a valid election. 

Mich.—In re Dellow’s Estate, supra. 

47. U.S.—Eddy v. Eddy, Mich., 108 
F. 590, 93 C.C.A. 586, certiorari 
denied 29 S.Ct. 699, 214 U.S. 518, 
53 L.Ed. 1065. 

48. Mass.—Porter v. Spring, 146 
N.E. 52, 250 Mass. 83. 

49. Nob.—In re Bergren’s Estate, 
47 N.W. 2d 582, 154 Neb. 289. 

Right and duty of court to deter¬ 
mine weight 

The district court when trying an 
action has the right and duty to 
determine what weight it will ac¬ 
cord to the testimony of witnesses, 
including a witness who seeks to 
nullify her written consent to a 
will. 

Kan.—In re Patzner’s Estate, 244 P. 
2d 1183, 173 Kan. 173. 

50. Ohio.—Ohio Merchants' Trust 
Co. v. Conrad, 181 N.E. 274, 42 
Ohio App. 150. 

69 C.J. p 1131 note 13. 

51. Pa.—In re Mahoney's Estate, 
56 Pa.Dist. & Co. 286, 94 Plttsb. 
Leg.J. 145, affirmed 52 A.2d 328, 
356 Pa. 358. 

69 C.J. p 1131 note 14. 

44 


Husband's election 

Evidence was held not to Justify 
decree annulling husband ’h election 
to take against will of deceased 
wife on ground that he had agreed 
with wife not to take against will 
in consideration of wife's convey¬ 
ance of realty to husband. 

Pa,—In ro Kochi's Estate, 183 A. 
767, 321 Pa. CG. 

52. Kan.—In ro Patzncr's Estate, 
244 P.2d 1183, 173 Kan, 173. 

69 C.J. p 1131 note 15. 

Traud. 

In probate proceeding, evidence 
sustained finding of surrogate that 
surviving husband’s waiver and re¬ 
lease of right of election to take 
against his deceased’s wife’s will 
was not procured by fraud. 

N ,Y ,—In re Nowakowski's Estate, 
133 N.Y.&2d 842, 284 App.Div. 055, 
opinion adhered to on reargument 
Application of Szczukowski, 149 
N.Y.S.2d 480, 1 App.Div.2d 250. 

53. Pa.—In re Dunn’s Estate, 60 
PaJMst. & Co. 637. 

54. Kan.—In ro Patzner’s Estate, 
244 P.2d 1183, 173 Kan. 173. 

55. Ill.—In re Donovan’s Estate, 
98 N.E.2d 757, 409 111. 195, 20 A 
L.R.2d 215. 

56. Question for jury 

In proceeding to sot aside widow's 
election to take statutory* inherit¬ 
ance in estate of deceased husband 
instead of accepting provision made 
for widow in husband's will, wheth¬ 
er widow at time of making election 
was mentally incompetent was for 
Jury, 

Mich.—In re Dellow's Estate, 281 
N.W. 559, 286 Mich. 117. 

57. N.H.—Town of Raymond v. 
Goodrich, 110 A. 38, 80 N.H. 215. 
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fluence, or misrepresentation, 68 and a finding that 
the widow did not realize the significance of her 
signing a waiver of her husband's will is sufficient to 
establish insanity invalidating waiver. 69 

Review. An action by a widow to set aside her 
election to take under will in no way depends on the 
decedents' estates act, but rather on the statutes of 
descent, and provisions in the former act relating to 
time within which transcript of appeal must be filed 
do not apply thereto. 60 The findings of the trial 
court supported by competent evidence will not be 
disturbed on appeal. 61 An election by a guardian 
ad litem acting for his ward may be set aside on 
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appeal from final decree of distribution if the 
guardian was erroneously appointed. 62 

Costs or expenses . The expenses of litigation 
wherein a widow sought to declare null and void 
a writing wherein she had accepted the provisions 
of her husband's will may properly be required to 
be paid by the estate where the executor would 
have been justified in filing a suit to obtain the aid 
of a court of equity in administering the estate, 
and the uncertainty of the administration of the 
estate was produced by the inconsistent positions 
taken by the widow. 63 


2. Election by Surviving Spouse 


§ 1256. Widow 

The doctrine of election by the widow of a testator 
between acceptance of the will and any rights she may 
have thereunder, and her common-law, statutory, or other 
rights is equitable and arises from the inconsistency of 
her rights with the testamentary dispositions of the will. 

The doctrine of election by the widow of a testa¬ 
tor between acceptance of the will and any rights 
she may have thereunder, and her common-law, stat¬ 
utory, or other rights is equitable and arises from 
the inconsistency of her rights with the testamentary 
dispositions of the will, 64 and with respect to her 
common-law and statutory rights in the testator’s 
estate, from the fact that they cannot be taken from 
her. 66 The right of election is given the widow by 
law, 66 and it is not based on any fundamental con¬ 
cept of estoppel. 67 


§ 1257. - Right of, and Necessity for. 

Election in General 

a. In general 

b. Necessity 

c. Claim of widow as creditor of estate 
a. In General 

A widow has a right of election, of which she can¬ 
not be deprived, between testamentary dispositions of 
her late husband and rights she has outside the will 
which are different therefrom and Inconsistent there¬ 
with, such as her common-law or statutory rights In his 
estate. 

A widow has a right of election between testa¬ 
mentary dispositions of her late husband and rights 
she has outside the will which are different there¬ 
from and inconsistent therewith. 68 Unless the 


58. Cal.—Security-First Nat. Bank 
of Los Angeles v. Stack, 00 P.2d 
337, 32 C.A.2d 586. 

59. Mass.—Whelan v. McNally, 178 
N.E. 741, 277 Mass. 391. 

*60. Ind.—Crawfordsville Trust Co. 
v. Ramsey, 100 N.E. 1049, 55 Ind. 
App. 40, rehearing denied 102 N. 
E. 282, 55 Ind.App. 40. 

51. Kan.—In re Patzner’s Estate, 
244 P.2d 1183, 173 Kan. 173. 

Determination. 

In determining whether evidence 
.supported finding that widow at 
time of accepting husband’s will did 
not know what her statutory rights 
were and was ignorant to a large 
•extent of amount of husband's es¬ 
tate, supreme court of appeals must 
consider all incidents together as 
•establishing fact that election to 
take under will was revocable. 

Va.—Simmons v. Simmons, 15 S.E.2d 
43, 177 Va, 629. 

52. Neb.—In re Isaac’s Estate, 189 
N.W. 297, 108 Neb. 662. 

53. Va.—Simmons v. Simmons, 15 
S.E.2d 43, 177 Va. 629. 


64. Mo.—Andrews v. Brenizer, App., 
230 S.W.2d 787. 

65. Mo.—Colvin v. Hutchison, 92 S. 
W.2d 667, 338 Mo. 576, 105 A.L.R. 
266. 

Statutory right of election see in¬ 
fra § 1258. 

Primary purpose of right of elec¬ 
tion of surviving spouse to take 
under will of deceased spouse or 
under law of succession is to insure 
the surviving spouse with ample 
means for his or her care and com¬ 
fort for the remainder of his or 
her life. 

Okl.—Turner v. First Nat Bank & 
Trust Co, of Muskogee, 262 P.2d 
897. 

68 . N.C.—Union Nat. Bank of 
Charlotte v. Easterby, 73 S.E.2d 
541, 236 N.C. 599. 

67. Iowa.—Sefcik v. Sheker, 41 N. 
W.2d 709, 241 Iowa 571. 

Elements not necessary 

In order to constitute a valid 
election by widow between devise 
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and dower, elements of estoppel are 
not necessary. 

Iowa.—Sefcik v. Sheker, supra. 

68. Mo.—Colvin v. Hutchison, 92 S. 
W.2d 667, 338 Mo. 576, 105 A.L.R. 
266. 

First Nat. Bank v. Cook, App., 
74 S.W.2d 846. 

Bight to elect is intended to per¬ 
mit the widow to decide whether 
her interests will be better served 
by taking under the will or by tak¬ 
ing her common-law or statutory 
rights in the property, 

D.C.—Mead v. Phillips, 135 F.2d 
819, 77 U.S.APP.D.C. 365, 147 A. 
L.R. 322. 

Strictly construed 
Right of a surviving wife to re¬ 
nounce the will of her deceased 
spouse is strictly construed. 

Md.—Barrett v. Clark, 54 A.2d 128, 
189 Md. 116, 173 A.L.R. 988. 

Remedy of widow is by renuncia¬ 
tion. 

Ky.--Eckert v. Givan, 183 S.W.2d 
809, 298 Ky. 621. 
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widow has waived, released, or forfeited her elec¬ 
tion rights, 69 a testator cannot deprive her of them, 
and she may choose whether she will accept the 
provision made for her by the will or renounce it, 
and receive in lieu thereof her dower or statutory 
rights as widow in the property of her deceased 
husband, 70 except, under some statutes, where the 
testator has made a testamentary provision for her 


to a specified minimum extent. 71 

The right of election does not arise in favor of 
one who is not the surviving spouse of the testa¬ 
tor, 72 but once the fact is established of a valid 
and subsisting marriage the right to elect presump¬ 
tively attaches. 73 A wife is not entitled to attack 
the validity of her second marriage for the purpose 


69. N.Y.—In re Arnold's Will, 125 
N.Y.S.2d 782. 

Fa.—In re Fengelly's Estate, Orph., 
40 Berks Co. 197. 

69 C.J. p 1095 note 40. 

Forfeiture of: 

Allowance see Executors and Ad¬ 
ministrators § 344 
Dower see Dower §§ 52-53. 
Waiver, release, or forfeiture of 
widow's right of election to take 
against will of her late husband 
see infra § 1266. 

Statutory authorization. 

A spouse, by virtue of the right 
of election to take against will, has 
an interest in personalty and realty 
of deceased which can be defeated 
during his or her lifetime under 
circumstances set forth in statute. 
N.Y.—In re Maul's Will, 26 N.Y.S. 
2d 847, 176 Misc. 170, affirmed In 
re Maul's Estate, 29 N.Y.S.2d 429, 
262 App.Div. 941, affirmed 39 N.E. 
2d 301, 287 N.Y. 694. 

Some law of forfeiture 
A wife's vested right to partici¬ 
pate in the distribution of her hus¬ 
band's property at his death can¬ 
not be denied her except by opera¬ 
tion of some law of forfeiture. 

Ky.—Truitt v. Truitt’s Adm’r, 162 
S.W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127. 

7a Ill.—Gowling v. Gowling, 90 N. 

E.2d 188, 405 Ill. 165. 

Ind.—Easterday v. Easterday, 10 N. 

E.2d 764, 105 Ind.App. 80. 

Ky.—Wides v. Wides' Ex’r, 184 S. 

W.2d 579, 299 Ky. 103. 

Mo.—In re Dean’s Estate, 166 S.W. 

2d 529, 350 Mo. 494. 

N.Y.—In re Arnold’s Will, 125 N. 
Y.S.2d 782. 

Okl.—Bank of Commerce & Trust 
Co. v. Trigg, 280 F. 563, 138 Okl. 
216. 

Fa—In re Sadowski’s Estate, 43 A 
2d 907, 158 PaSuper. 119. 

In re Pengelly's Estate, Orph., 
40 Berks Co. 197. 

Tex.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 543. 

Va—Bickers v. Shenandoah Val. 
Nat. Bank of Winchester, 88 S. 
E.2d 889, 197 Va 145, rehearing 
denied 90 S.E.2d 865, 197 Va 732 
—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.B.2d 
797, 194 Va 736. 

69 C.J. p 1094 note 39. 

Widower's right to elect see infra 
S 1267. 


At common law 

Under common law existing in 
Maryland prior to creation of Dis¬ 
trict of Columbia, a husband was 
not permitted to deprive his wife 
of her reasonable share of his es¬ 
tate, either directly or indirectly. 
D.C.—Mead v. Phillips, 135 F.2d 
819, 77 U.S.App.D.C. 365, 147 A. 
L.R. 322. 

Will as purchase of statutory right 

A provision in a husband’s will 
for his widow is, in legal effect, an 
offer by him to purchase her statu¬ 
tory interest in his estate for bene¬ 
fit of estate. 

Ill.—Gowling v. Gowling, 90 N.E.2d 
188, 405 Ill. 165. 

N.C.—Wachovia Bank & Trust Co. 
v. Waddell, 67 S.E.2d 651, 234 

N.C. 454. 

Jointure 

A husband cannot deprive his 
wife of her interest in his estate 
by a devise by way of jointure. 
Ky.—Truitt v. Truitt’s Adm’r, 162 
S.W.2d 31, 290 Ky. 632, 140 ADR. 
1127—Maynard’s Adm’r v. May¬ 
nard, 146 S.W.2d 343, 285 Ky. 76. 

71. N.Y.—In re Sheppard’s Estate, 
71 N.Y.S.2d 340, 189 Misc. 367. 

In re Litt’s Estate, 73 N.Y.S.2d 
368. 

Extent of election 

A testamentary election by a wid¬ 
ow lies against the will of her de¬ 
ceased husband only in so far as 
it conveys the estate to others than 
the surviving spouse in derogation 
either of the widow's intestate 
share, or of the statutory equiva¬ 
lents therefor. 

N.Y.—In re Blumenstiel's Will, 290 
N.Y.S. 935, 248 APP-Div. 533. 

Variance of will 

Widow in whose favor testamen¬ 
tary provision has been made to 
the extent specified by statute may 
not vary the will in any way by 
election. 

N.Y.—In re Herter’s Estate, N.Y. 
Sur., 83 N.Y.S. 2d 36, 193 Misc. 
602, affirmed 84 N.Y.S.2d 913, 274 
App.Div. 979, appeal denied -In re 
Herter’s Will, 86 N.Y.S.2d 457, 274 
App.Div. 1032, affirmed 89 N.E.2d 
252, 300 N.Y. 532, reargument de¬ 
nied 92 N.E.2d 314, 300 N.Y. 737. 

72, N.Y.—Application of Carr, 134 
N.Y.S.2d 513, affirmed 134 N.Y.S. 
2d 280, 284 App.Div. 930, reargu¬ 
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ment denied 139 N.Y.S.2d 275, 285 
App.Div. 999. 

In re Appleby's Estate, *296 N. 
Y.S. 511, 163 Misc. 71. 

Must establish right 

To entitle petitioner to exercise 
right of election given to surviving 
spouse to take against will, peti¬ 
tioner was required to establish that 
she was widow of testator. 

N.Y.—In re Appleby’s Estate, su¬ 
pra. 

Foreign divorce of former wife 
held valid so as to make subsequent 
marriage of surviving spouse valid 
and give her right of election. 
N.Y.—In re Johnson’s Will, 88 N.Y. 
S.2d 783, 275 App.Div. 848, re¬ 
versed 92 N.E.2d 44, 301 N.Y. 13, 
reversed Johnson v. Muelberger, 
71 S.Ct. 474, 340 U.S. 581, 95 L. 
Ed. 552, reargument denied In re 
Johnson’s Estate, 100 N.E. 2d 41, 
302 N.Y. 844. 

Remarriage 

Tho right of tho widow to elect 
between the testamentary provisions 
and her common-law or statutory 
rights is not affected or defeated 
by her subsequent marriage. 

Fla.—Henderson v. Usher, 170 So. 
846, 125 Fla. 709. 

73 . N.Y.—Application of Carr, 134 
N.Y.S.2d 513, affirmed 134 N.Y.S. 
2d 280, 284 App.Div. 930, r(‘argu¬ 
ment denied 139 N.Y.S.Sd 275, 285 
App.Div. 999. 

Identity or previous history 
In enacting the statute the legis¬ 
lature was uninterested in the iden¬ 
tity or previous history of the 
widow; sole aim in enactment was 
to afford to the individual who, at 
tho time of death of tho decedent, 
enjoyed tho status of surviving 
spouse that protection which it be¬ 
lieved a person occupying that sta¬ 
tus should receive. 

N.Y.—In re Jackson's Will, 31 N. 
Y.S.2d 54, 177 Misc. 480, affirmed 
34 N.Y.S,2d 1007, 264 App.Div. 783, 
appeal denied 35 N.Y.S.2d 734, 264 
App.Div. 873. 

Appellation designating widow 
The appellation adopted by the 
testator in the designation of the 
recipient is immaterial as long as 
the person receiving the gift is in 
fact the surviving spouse. 

N.Y.—In re Jackson's Will, supra. 
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of asserting a right of election in the estate of her 
first husband as his widow. 74 A contract by testa¬ 
tor to make a specified testamentary disposition of 
his property will not operate to prevent his surviving 
widow from electing to take her statutory interest 
in his estate. 75 

The widow may exercise her right of election re¬ 
gardless of her motives, 76 and it is in no wise de¬ 
pendent on the consent of the persons affected by 
it. 77 Her right of election is not affected by her 
assignment of her interest in the estate to another. 78 
The widow is not deprived of her right to take her 
statutory interest in the estate of the testator in 
preference to her rights under the will by the fact 
that she has substantial independent funds of her 
own, 79 that she was given large funds by the testa¬ 
tor during his lifetime, 80 that she accepted a gift of 
a one third interest in her husband’s estate from her 
children, who received the entire estate under the 
will, 81 or by any other outside consideration. 82 

The widow cannot claim greater rights than given 
her by common law or statute by renouncing the 
will, as discussed infra § 1288, or different rights 
from those the will gives her by renouncing her 
common-law or statutory rights, infra § 1287, nor, 
if put to her election, can she claim rights under the 


will in addition to such rights, 83 or her common-law 
or statutory rights in addition to accepting the pro¬ 
vision made for her by the will, 84 and when she 
accepts the provision made in the will it operates 
as an acceptance of the will as a whole, as discussed 
infra § 1287, and when she renounces it she re¬ 
nounces it as a whole, infra § 1288. The right of 
a testator’s widow to elect between the will and her 
common-law or statutory rights is not exclusive or 
contradictory of her right to file objections to the 
probate of the will, and she does not have to elect 
between them, since she can exercise both rights. 85 

b. Necessity 

The widow of a testator Is required to elect with 
respect to whether she will accept the will and any rights 
she may have thereunder or renounce it and enforce 
other rights she may possess only where acceptance un¬ 
der the will would be inconsistent with her other rights. 

In general, the widow of a testator is required to 
elect with respect to whether she will accept the 
will and any rights she may have thereunder or 
renounce it and enforce other rights she may possess 
only where acceptance under the will would be 
inconsistent with her other rights; 86 and whether 
or not her common-law or statutory rights in his 
estate, or other property rights, are inconsistent with 


74. N.T.—In re Fingerlin’s Estate, 
4 N.Y.S.2d 668, 167 Misc. 770. 

75. N.T.—In re Erstein’s Estate, 
129 N.Y.S.2d 316, 205 Misc. 924. 

Good faith 

Fact that a contract to make a tes¬ 
tamentary disposition is made in 
good faith does not operate to pre¬ 
vent promisor’s surviving spouse 
from exerting statutory right to 
elect to take share against, or in 
absence of, will. 

N.Y.—In re Erstein’s Estate, supra. 
Paramount factor 
Even though the widow’s inno¬ 
cence is a matter of considerable 
equity, it is not controlling in and 
of itself; the paramount factor is 
the policy of the law to protect a 
widow in securing her distributable 
share in her husband’s estate. 

Ky.—Wides v. Wides, 188 S.W.2d 
471, 300 Ky. 344. 

Contract with former wife 
Right of a testator’s widow to 
claim her statutory rights in the 
testator's estate exists notwithstand¬ 
ing a contract by the testator with 
a former wife embodied in a judg¬ 
ment of divorce by which he bound 
himself to bequeath his entire es¬ 
tate to his divorced wife and their 
children, and regardless of whether 
the widow had notice or knowledge 
of such contract and judgment. 
Ky.—Wides v. Wides’ Ex’r, 184 S.W. 
2d 579, 299 Ky. 103. 


76. Neb.—In re Bergren’s Estate, 47 
N.W.2d 582, 154 Neb. 289. 

69 C.J. p 1095 note 41. 

Without restrictions 

Word “election," with respect to 
right of election by surviving spouse 
to take under will or under law of 
succession, means right and power 
to choose without restrictions. 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 262 F.2d 
897. 

To benefit her heirs 

Surviving widow had the legal 
right to elect to renounce provisions 
of deceased husband’s will and take 
under statute, even though she did so 
in anticipation of death in order to 
enhance the value of estate to which 
her heirs at law would be entitled at 
the expense of other beneficiaries un¬ 
der deceased husband’s will. 

Neb.—In re Bergren’s Estate, 47 N.W. 
2d 582, 154 Neb. 289. 

77. Mass.—Russell v. Shapleigh, 175 
N.E. 100, 275 Mass. 15. 

Right of election a personal privilege 
sec supra § 1245. 

78. N.Y.—In re Edwards' Estate, 63 
N.Y.S.2d 64. 

79. N.Y.—In re Sheppard’s Estate, 71 
N.Y.S.2d 340, 189 Misc. 367. 

80. N.Y.—In re Sheppard’s Estate, 
supra. 
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81. N.Y.—:In re Visich’s Will, 122 N. 
Y.S.2d 782, 204 Misc. 1. 

82. N.Y.—In ro Sheppard’s Estate, N. 
Y.Sur., 71 N.Y.S.2d 340, 18 9 Misc. 
367. 

83. Kan.—Ashelford v. Chapman, 105 
P. 534, 81 Kan. 312. 

84. Utah.—In re Osgood’s Estate, 
173 P. 152, 52 Utah 185, L.R.A. 
1918E 697. 

69 C.J. p 1095 note 47. 

85. N.Y.—In re Carll’s Will, 106 N. 
Y.S.2d 363, 201 Misc. 829. 

Contest not limited by election stat¬ 
ute 

Statute giving widow election to 
take under husband’s will or to take 
her statutory share is not a part of 
and does not in any manner limit 
the scope of the statutes concerning 
suits to contest wills. 

Ind.—Haas v. Haas, 98 N.E.2d 232, 
121 Ind.App. 335. 

86 . N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E.2d 598, 
242 N.C. 734. 

Tex.—Baker v. Johnson, Civ.App., 64 
S.W. 2d 1037. 

Effect of election see infra §§ 1286- 
1288. 

Necessity of widower’s election see 
infra § 1267. 

Time for making election see supra 
§§ 1249-1250. 
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the testamentary provisions depends on the intention 
of the testator as shown by the will. 57 The necessity 
for an election arises where the testator in his will 
clearly manifests an intention to make its provisions 
stand in lieu of his widow’s common-law or statutory 
rights in his estate. 88 If a testator declares in ex¬ 
press words, one way or another, whether the pro¬ 
vision made for his widow is in lieu of, or in addi¬ 
tion to, her dower or other rights, such declaration 
is conclusive. 89 Thus, she is put to her election 
where he expressly declares that his provision for 
her is in lieu of her dower or other rights, 90 or 
where he uses words from which such intention may 
be gathered, 91 or if the rights are so inconsistent 
that such intention on the part of the husband is 


implied. 92 On the other hand, there is no necessity 
for an election and the widow may claim under th< 
will, and in addition, her common-law or statutorj 
rights where the testator so intends, 93 as where he 
expressly so declares in his will, 91 or where he uses 
words from which such intention is implied. 95 

In the absence of statutes providing otherwise, 
testamentary provisions for the widow of the testa¬ 
tor are presumed in addition to, and not in lieu of, 
her statutory or common-law rights in his property, 
and, unless there appears in the will an express or 
implied intention on his part to the contrary, she 
takes both and is not required to elect between 
them. 96 Where this presumption applies, the right 


87. Ky.—Wilson v. Fisher, 184 S.W. 
2d 104, 298 Ky. 790—Maynard's 
Adm'r v. Maynard, 146 S.W.2d 343, 
285 Ky. 75. 

Md.—Yungerman v. Yungerman, 170 
A. 170, 165 Md. 609, 91 A.L.B. 863. 
N.J.—Federal Trust Co. v. Ost, 183 
A. 830, 120 N.J.Eq, 43, opinion sup¬ 
plemented on other grounds 186 A. 
579, 120 N.J.Eq. 475, affirmed 191 A. 
746, 121 N.J.Eq. 608. 

OkL—Kinnett v. Goodno, 41 P.2d 824, 
170 Okl. 620—Bank of Commerce & 
Trust Co. v. Trigg, 280 P. 563, 138 
Okl. 216. 

Tex.—Cheatham v. Mann, Civ.App., 
133 S.W.2d 264, error refused. 

69 C.J. p 1097 note 87. 

Testator can require his widow to 
elect between the benefits given her 
by the will and her statutory or com¬ 
mon-law rights in his estate. 

Del.—Huxley v. Security Trust Co., 
33 A.2d 679, 27 Del.Ch. 206. 
Essential element of the doctrine 
of election is that the testator clearly 
and unmistakably intended to dispose 
of property which was in fact not his 
own and was not within his power of 
disposition. 

Wash.—In re Cooper's Estate, 202 P. 
2d 439, 32 Wash.2d 444. 

Intention is evidenced by the terms 
of the will. 

Okl.—Kinnett v. Goodno, 41 P.2d 824, 
170 Okl. 620—Bank of Commerce & 
Trust Co. v. Trigg, 280 P. 563, 138 
Okl. 216. 

Testamentary provisions held in ad¬ 
dition to other rights 
N.J.—Glickenhaus v. Bradley, 63 A,2d 
281, 2 N.J.Super. 249. 

Vt.—Phillips v. Northfield Trust Co., 
179 A. 154, 107 Vt. 243. 
Testamentary provisions held in lien 
of dower 

Provision which gave to testator’s 
widow income from one-half of his 
estate, which was more than she 
would have received under dower 
right, and clothed trustee and execu¬ 
tor with complete power of sale was 
held in lieu of dower. 


N.J.—Brooklyn Trust Co. v. Dais, 1D2 
A. 849, 122 N.J.Eq. 182. 

88. Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620—Bank of Com¬ 
merce & Trust Co. v. Trigg, 280 P. 
563, 138 Okl. 216. 

Intention as to life -estate 

Where a testator creates a life es¬ 
tate in widow, and widow has right 
to elect to take under the will or un¬ 
der the statute, the law charges the 
testator with knowledge of widow’s 
right to elect, and it will be presumed 
that testator intended that election 
of widow to take under the statute 
and not under the will would be in le¬ 
gal contemplation equivalent to her 
death. 

Okl.—Thomsen v. Thomsen, 166 P.2d 
417, 196 Okl. 539, 164 A.L.Il. 1426. 

89. N.J.—Federal Trust Co. v. Ost, 
183 A. 830, 120 N.J.Eq. 43, opinion 
supplemented on other grounds 186 
A. 579, 120 N.J.Eq. 475, affirmed 191 
A. 746, 121 N.J.Eq. 608. 

90. Mo.—Andrews v. Brenizer, App., 
230 S.W.2d 787. 

N.C.—Coble v. Coble, 42 S.E.2d 898, 
227 N.C. 547. 

69 C.J. p 1095 note 54. 

Will held to require election. 

Del.—Huxley v. Security Trust Co., 
33 A.2d 679, 27 Del.Ch. 206. 

91. Mo.—Andrews v. Bronlzor, App., 
230 S.W.2d 787. 

69 C.J. p 1095 note 55. 

Entire will 

Inconsistency between provisions 
of will and widow’s right to one half 
of the personal estate of her deceased 
husband may consist of the sub¬ 
stance and intent and purpose of the 
will as shown by its provisions in 
their entirety. 

Mo.—Andrews v. Brenizer, supra, 

93. Mo.—Corpus Juris cited 1st In re 
Dean’s Estate, 166 S.W.2d 529, 536, 
350 Mo, 494. 

N.J.—Glickenhaus v, Bradley, 63 A,2d 
281, 2 N.J.Super. 249. 

69 C.J. p 1095 note 56. 
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93. Vt.—In re O’Rourke’s Estate, 175 
A. 24, 106 Vt. 327. 

94. Ark.—Chambless v. Gentry, US. 
W.2d 4 60, 178 Ark. 558. 

Mo.—White v. Grronwuy, App., 274 S. 
W. 486. 

95. N.Y.—Schreiner v. Schreiner, 118 
N.Y.S. G 08 , 63 Minn. 601. 

96. D.C.—Mead v. Phillips, 135 I<\2d 
819, 77 U.S.App.P.C. 365, 147 A.L.R. 
322. 

Ky.—Wilson v. Fisher, 184 S.W.2d 
104, 298 Ky. 790. 

Minn.—In ro Nonnemaeher’s Estate, 
11 N.W.2d 147, 215 Minn. 604. 

Mo.—Corpus Juris quoted and cited 
iu In re Dean’s Estate, 166 H.W.2d 
529, 533, 536, 350 Mo, 494, 

N.H.—Trafton v. Trafton, 72 A.2d 
457, 96 N.H. 188. 

N.Y.—In re Carnevale’s Will, 285 N. 
Y.S, 591, 158 Mine. 290, reversed on 
other grounds 289 N.Y.S, 180, 248. 
App.IMv. 62. 

Okl.—Kinnett v, Goodno, 41 P.2d 824, 
170 Okl. 620—Rank of Commerce & 
Trust (To, v. Trigg, 280 P. 563, 13 8 
Okl. 216. 

Or.—Walters v, Waggoner, 208 F. 
703, 104 Or. 682. 

fU>.—Corpus Juris died in Anderson 
v. Anderson, 16 N.W’.Sd 43, 45, 70 
H.I>. 165, 

Vt.—In ro Taylor’s Estate, 2 A.2d' 
317, 110 Vt. 80— -Phillips v, North- 
rteld Trust Co., 179 A. 154, 107 Vt. 
243. 

69 C.J. p 1095 note 61, p 1125 note 2. 

Personalty 

In Missouri, the text rule has not 
been abolished by statute with re¬ 
spect to personalty. 

Mo.-—In re Dean's Estate, 166 S.W.2d 
529, 350 Mo. 494. 

Presumption, doss not apply to a 
will clearly showing a different in¬ 
tent 

N.Y.—In ro (Jordan, 64 N.E. 753, 172 
N.Y, 25, 92 Am.S.K, 689. 

JR.L—Faucher v, Bouchard, 131 A, 
i 656, 47 It.I. 150. 
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of the widow to take both is not dependent on the 
will disclosing a testamentary intention that she 
should thus take ; 97 all that is necessary is the ab¬ 
sence of an intent that she should not so take . 98 
She is not required to make an election where the 
intention of the testator that testamentary provisions 
for her shall be in lieu of dower or other right is 
not plain and manifest , 99 or where the testamentary 
provisions are not inconsistent with her statutory or 
common-law rights in his estate ; x and in order that 
a testator’s intention that his widow shall not take 
both under the will and her common-law or statutory 
rights in his estate may appear by clear and mani¬ 
fest implication sufficient to require an election, the 
will must be open to no other construction . 2 

There is no necessity for an election by the widow 
where her husband is deemed to have died intestate 
as to her , 3 as where the devise or bequest to her 
is invalid or inoperative , 4 or where the will gives 
her no property or benefit to which she is not other¬ 
wise entitled , 6 or no interest in his estate or only 
a nominal amount . 6 An election is not necessary 
where there is no property on which the will can 
operate . 7 An election is not imposed on testator’s 
widow merely because an election is imposed on his 
minor child . 8 

c. Claim of Widow as Creditor of Estate 

A widow Is not required to elect between a testa¬ 
mentary gift in her favor by her late husband and her 
claim as a creditor of his estate, unless the testator ob¬ 
viously intended his gift to her to be in satisfaction of 
the debt. 
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A debt of the husband to the wife is not canceled 
by a donation to her by his will , 9 unless it was ob¬ 
viously the intention of the testator that the gift 
should be in satisfaction of the debt ; 10 and accord¬ 
ingly, the widow may take under the will and also 
claim as a creditor of the estate . 11 A widow’s rights 
under an antenuptial agreement are those of a cred¬ 
itor of his estate within the meaning of this rule . 12 
A testamentary direction that a provision in the 
will for the widow is in lieu of dower or any other 
interest in the testator’s estate will not affect the 
right of the widow to assert her rights as a creditor 
of the estate without prejudice to her position as a 
legatee . 13 

Former wife. Where a testamentary gift in trust 
for life of a former wife of the testator is intended 
as a discharge of an obligation by the testator to her 
under a separation agreement, she must elect be¬ 
tween taking under the will or the separation agree¬ 
ment, where the testamentary provision does not 
constitute a strict performance of that agreement . 14 

§ 1258. - Statutory Provisions 

Various statutes give the widow of a testator the 
right to elect between accepting the will or renouncing 
it and taking her statutory or other interest in the tes¬ 
tator's estate, and under some statutes testamentary pro¬ 
visions for the widow are presumed to be in lieu of her 
statutory or common-law rights in the testator's estate. 

Various statutes give the widow of a testator, 
subject to any limitations or conditions contained 
therein, the right to elect between accepting the will 


97. Mo.—In re Dean’s Estate, 16G S. 
W.2d 529, 350 Mo. 494. 

98. Mo.—In re Dean’s Estate, su¬ 
pra. 

Practical intent 

Intent to be searched for is not a 
technical intent, but the actual, prac¬ 
tical intent of the testator. 

Mo.—In re Dean’s Estate, supra. 

Widow held entitled to take both 
under will and marital rights 
Mo.—In re Dean's Estate, supra. 

99. Ga.—Holt v. First Nat. Bank & 
Trust Co. in Macon, 178 S.E. 433, 
180 Ga. 184—McHan v. McHan, 149 

S.E. 198, 168 Ga. 798. 

Mo.—In re Dean’s Estate, 166 S.W. 
2d 529, 350 Mo. 494. 

1. Mo.—In re Dean's Estate, supra. 
Andrews v. Brenizer, App., 230 

S.W.2d 787. 

69 C.J. p 1096 notes 59, 60. 

2. Ga.-—Holt v. First Nat. Bank & 
Trust Co. in Macon, 178 S.E. 433, 
180 Ga. 184. 

Tex.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 543. 

97 C.J.S.—4 


3. Mo.—Andrews v. Brenizer, App., 
230 S.W.2d 787. 

Pa.—In re Belzer’s Estate, Orph., 54 
Montg.Co. 315. 

4. D.C.—Mead v. Phillips, 135 F.2d 
819, 77 U.S.App.D.C, 365, 147 A. 
L.R. 322. 

N.Y.—Jenkins v. Mollonhauer, 173 N. 

Y.S. 870, 871, 105 Misc. 15. 

69 C.J. p 1096 note 57. 

5. IT.S.—C. I. It. v. Kelly’s Estate, 
C.C.A., 84 F.2d 958, certiorari de¬ 
nied Helvering v. Kelly, 57 S.Ct. 
230, 290 U.S. 603, 81 L.Ed. 445. 

6. Md.—Kreamer v. Hitchcock, 115 
A.2d 255, 928, 207 Md. 454. 

7. Mo.—Stoepler v. Silverberg, 119 
S.W. 418, 220 Mo. 258. 

8. Tex.—Pope v. Pope, Civ.App., 175 
S.W.2d 289. 

9. N.Y.—Sheldon v. Sheldon, 30 N.E. 
730, 133 N.Y. 1. 

Adams v. Olin, 16 N.Y.S. 132, 61 
Hun 318, 21 N.Y.Civ.Proc. 227. 
Effect of election by widow to give 
status of creditor see infra § 1287. 
Election between gift by will and 
adverse claim see infra § 1259. 
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10. N.J.—Rusling v. Rusling’s Ex’rs, 
8 A. 534, 42 N.J.Eq. 594. 

11. Iowa.—Mitchell v. Vest, 136 N. 
W. 1064, 157 Iowa 336. 

N.Y.—:In re Spear’s Will, 86 N.Y.S. 

448, 90 App.Div. 564. 

Weekly payments for life 
Where testator had contracted to 
pay his wife a certain sum weekly 
for her lifetime, such contract, on 
death of testator, mad© wife a credi¬ 
tor of the estate, and precluded com¬ 
putation of amount of her intestate 
share under Decedent Estate Law 
until full extent of estate’s obligation 
under contract had been determined. 
N.Y,—In re Grimley’s Estate, 113 
N.Y.S.2d 65, 201 Misc. 1107, 1108. 

12. Pa.—In re Coane's Estate, 16 
Pa.Dist. & Co. 667. 

13 . N.Y.—In re Galewitz’ Estate, 148 
N.Y.S.2d 823. 

Ohio.—McLean, Adm’r v. Miller, Ex¬ 
ecutrix, 5 Ohio N.P..N.S., 57, re¬ 
versed on other grounds 11 Ohio 
Cir.Ct.,N.S., 424, 489, 21 Ohio Cir. 
Dec. 64. 

14 . N.Y.—In re Herb's Estate, 296 
N.Y.S. 491, 163 Misc. 441. 
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or renouncing it and taking her statutory or other 
interest in the testator’s estate , 15 and in some juris¬ 
dictions a widow’s right of election to take under 
the will of her late husband or to take by inheritance 
is purely statutory . 16 Such statutes are enacted 
in the interests of the widow ; 17 and their purpose 
has been variously stated to be to provide for the 
proper support of the wife after the death of her 
husband , 18 to prevent a husband from avoiding the 


obligation to support his wife on his death, : M to 
prevent disinheritance of the widow , ;20 to assure 
the widow a specified minimum participation in the 
property of the decedent , 21 to enable a widow to 
elect which method of taking would be most ad¬ 
vantageous to her , 22 to give the widow optional 
rights and a chance to better herself , 22 and to in¬ 
crease the share of the surviving widow in the es¬ 
tate of her deceased spouse . 24 


15. Ill.—Golden v. Golden, 66 N.E. 

2d 662, 393 Ill. 536. 

Ind.—Haas v. Haas, 96 N.E.2d 116, 
121 Ind.App. 335, rehearing denied 
98 3Sr.E.2d 232, 121 Ind.App. 335. 
N.Y.—In re Phillips' Estate, 58 N.E. 
2d 504, 293 N.Y. 483, motion de¬ 
nied 60 N.E.2d 389, 294 N.Y. 662. 

In re Harris' Estate, 271 N.Y.S. 
464, 150 Misc. 758. 

In re Deichmiller’s Will, 69 N.Y. 
S.2d 544. 

Ohio.—In re Miller’s Estate, 12 Ohio 
Supp. 108. 

Sight of election, held properly exer¬ 
cised 

N.Y.—In re Harris' Estate, 143 N.Y. 
S.2d 157. 

Statute one of general application 

The statute authorizing surviving 
spouse to renounce deceased spouse’s 
will has a general application and 
embraces wills of residents and non¬ 
residents 

Md.—Bish v. Bish, 31 A.2d 348, 181 
Md. 621. 

Jointure statute gives the widow 
a right to elect to receive her stat¬ 
utory distributable share of her hus¬ 
band's estate, or to accept the prop¬ 
erty given her by will. 

Ky.—Maynard's Adm’r v. Maynard, 
146 S.W.2d 343, 285 Ky. 75. 

Matter of right not of grace 

Under statute giving surviving 
spouse an election against will, sur¬ 
viving spouse takes as matter of 
right and not of grace. 

N.Y.—In re Bommer’s Estate, 288 
N.Y.S. 419, 159 Misc. 511. 

Property right in posse 

The statute granting surviving 
spouse right to elect to take against 
the will does not grant a property 
right in esse, but only a property 
right in posse which springs into ex¬ 
istence only as statutory right is ex¬ 
ercised under conditions which cre¬ 
ate the right, and only as of time of 
exercise of the election, and terms of 
will remain effective to dispose of en¬ 
tire property of testator until a val¬ 
id election is made by spouse entitled 
to make it. 

N.Y.—In re Herter’s Estate, 83 N.Y. 
S.2d 36, 193 Misc. 602, affirmed 84 
N.Y.S. 2d 913, 274 App.Div. 979, 

appeal denied In re Herter’s Will, 
86 N.Y.S.2d 457, 274 App.Div. 1032, 
affirmed 89 N.E.2d 252, 300 N.Y. 


532, reargument denied 92 N.E. 
2d 314, 300 N.Y. 737. 

16. Neb.—In re Bergren’s Estate, 47 
N.W.2d 582, 154 Neb. 289—Forshay 
v. Johnston, 13 N.W.2d 873, 144 
Neb. 525—Gordon v. Gordon, 299 
N.W. 515, 140 Neb. 400—Billiter 
v. Parriott, 258 N.W. 395, 128 Neb. 
238. 

17. N.Y.—In re Herter's Estate, 83 
N.Y.S.2d 36, 193 Misc. 602, affirmed 
84 N.Y.S.2d 913, 274 App.Div. 979, 
appeal denied In re Herter's Will, 
86 N.Y.S.2d 457, 274 App.Div. 1032, 
affirmed 89 N.E.2d 252, 300 N.Y. 
532, reargument denied 92 N.E.2d 
314, 300 N.Y. 737. 

18. N.Y.—Thompson v. Thompson, 
299 N.Y.S. 55, 163 Misc. 946, affirm¬ 
ed 2 N.Y.S.2d 858, 254 App.Div. 601 
—In re Brown's Will, 274 N.Y.S. 
924, 153 Misc. 282. 

19. N.Y.—In re Boesenberg’s Estate, 
37 N.Y.S.2d 194, 178 Misc. 3, re¬ 
versed on other grounds 39 N.Y.S. 
2d 418, 265 App.Div. 484. 

20. N.Y.—In re Erstein’s Estate, 129 
N.Y.S.2d 316, 205 Misc. 924—In ro 
Prescott’s Will, 87 N.Y.S.2d 879, 
194 Misc. 827—In re Dennison's 
Estate, 3 N.Y.S.2d 445, 166 Misc. 
940, reversed on other grounds 7 
N.Y.S.2d 756, 255 App.Div. 294, af¬ 
firmed 20 N.E.2d 27, 280 N.Y. 589. 

Jointure statute 

The purpose of the jointure stat¬ 
ute is to protect the widow and pre¬ 
vent her husband from depriving her 
of the property rights given her by 
other provisions of statute of de¬ 
scent and distribution. 

Ky.—Maynard’s Adm’r v. Maynard, 
146 S.W.2d 343, 285 Ky. 70. 

Of statutory share 
Ind.—Haas v. Haas, 96 N.E.2d 116, 
121 Ind.App. 335, rehearing denied 
98 N.E.2d 232, 121 Ind.App. 335. 

21. N.Y.—-In re Jackson's Will, 31 
N.Y.S,2d 54, 177 Misc. 480, affirmed 
34 N.Y.S.2d 1007, 264 App.Div. 783, 
appeal denied 35 N.Y.S,2d 734, 264 
App.Div. 873. 

In re Peters’ Will, 88 N.Y.S.2d 
142, affirmed 89 N.Y.S.2d 651, 275 
App.Div. 950. 

Primary purpose 

N.Y.—In re Topazio’s Estate, 22 N.Y. 
S.2d 847, 175 Misc. 132. 


Statutory policy 

The purpose of provision of Dece¬ 
dent Estate Daw authorizing surviv¬ 
ing spouse to renounce will of de¬ 
ceased spouse and Intestate share of 
his estate was to establish as a stat¬ 
utory policy the fact that a surviv¬ 
ing spouse is entitled to a specified 
minimum participation in the estate 
of deceased spouse. 

N.Y.—In re Jackson’s Will, 29 N.Y. 

S.2d 569, 176 Misc. 1020. 

Intestate share 

Purpose of statute giving surviv¬ 
ing spouse right to elect against 
will was creation of minimum sur¬ 
vivorship right in widow to extent 
of that portion of property of dece¬ 
dent which she would have received 
outright had ho died Intestate. 

N.Y.—In re Bommer’s Estate, 288 N. 
Y.S. 419, 169 Misc. 611. 

The purpose of the statute giving 
a surviving spouse an election 
against testamentary provisions was 
to assure surviving spouse of the 
beneficial enjoyment of that portion 
of the estate of a deceased which 
he or she should have received in in¬ 
testacy, to an amount not exceeding 
one-half of the net estate, 

N.Y.—In re Schmidt’s Will, 11 N. 
Y.S.2d 966, 171 Misc. 95, affirmed 
11 N.Y.S.2d 972, 257 App.Div. 827, 
appeal denied 14 N.Y.S.2d 151, 257 
App.Div. 978, affirmed 27 N.K.2d 

201, 282 N.Y. 787—In re Clark’s 
Estate, 7 N,Y.S.2d 176, 169 Misc. 

202 . 

22. III.—Golden v. Golden, 66 N.E, 
2d 662, 393 Ill. 636. 

23. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

24. N.Y.—In re Phillips' Estate, 42 
N.Y,S.2d 376, 2C6 App.Div. 374, re¬ 
versed on other grounds 58 N.E. 
2d 504, 293 N.Y. 483, and motion 
denied 60 N.E.2d 389, 294 N.Y. 662. 

In re Erstein's Estate, 129 N.Y. 
S.2d 316, 205 Misc. 924. 

Substantial portion 
The purpose of provision of Dece¬ 
dent Estate Law authorizing surviv¬ 
ing spouse to elect against or in ab¬ 
sence of testamentary provision is 
to augment her absolute rights from 
previously existing illusory benefits 
of dower to the right to claim a 
substantial portion of deceased 
spouse’s estate in event that pro- 
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Statutes granting a widow the right to elect 
between accepting the will of her late husband or 
renouncing it and taking her common-law or stat¬ 
utory rights in his estate are a limitation on the 
testamentary power of the testator to dispose of 
his estate , 26 but only on his testamentary powers ; 26 
and except in so far as may be required for the pur¬ 
pose of according justice to the dissenting spouse, 
the legislative intent is that the effectuation of her 
right shall produce a minimum dislocation of the 
expressed wishes of the testator . 27 

Statutes with respect to the right of, and neces¬ 
sity for, an election apply only where there is a will 
in existence . 28 The right of election depends on 
the terms of the will 29 construed in the light of the 
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applicable law , 30 and not on whether certain persons 
since the testator’s death have renounced rights 
granted to them under the will , 31 or have made as¬ 
signments to the widow . 32 The courts may not vary, 
modify, or rewrite the terms of a will to bring a gift 
to the spouse within statutory provisions relating to 
election by a surviving spouse . 33 

Although it has been held that the rights given 
under these statutes are in derogation of former 
unconditioned rights of testamentary disposition and 
that the steps required to defeat the common-law 
right thus modified must be strictly observed , 34 other 
authority has held that such statutes are to be lib¬ 
erally construed to carry out the statutory inten¬ 
tion , 35 and are also to be liberally construed in 


visions of his will should attempt to 
leave her practically penniless at his 
death. 

N.Y.—In re Jackson’s Will, 31 N.Y. 
S.2d 54, 177 Misc. 480, affirmed 34 
N.Y. S. 2d 1007, 264 App.Div. 783, 
appeal denied 35 N.Y.S.2d 734, 264 
App.Div. 873. 

25. N.Y.—In re Lavine’s Will, 4 N. 
Y.S.2d 923, 167 Misc. 879. 

Condition 

The purpose of the statute was to 
impose a condition on the right of 
testamentary direction by a decedent 
of his property, that he should be 
permitted to donate it only to the 
extent that his act did not infringe 
on the intestate rights of a surviv¬ 
ing spouse, as therein defined, if she 
chose to assert her statutory rights. 
N.Y.—In re Topazio's Estate, 22 N.Y. 

S.2d 847, 175 Misc. 132. 

Invalidates testamentary disposition 
The statute renders invalid as to a 
surviving spouse, at her election, a 
will, which is executed after the ef¬ 
fective date of the statute, and which 
fails to make the specified minimum 
provision for her benefit. 

N.Y.—In re Lavine’s Will, 4 N.Y.S.2d 
923, 167 Misc. 879. 

26 . N.Y.—Mitchell v. Mitchell, 37 N. 
Y.S.2d 612, 265 App.Div. 27, af¬ 
firmed 50 N.E.2d 106, 290 N.Y. 779. 
Nontestamentary powers are not 

referred to. 

N.Y.—Mitchell v. Mitchell, supra. 

27 . N.Y.—In re Topazio's Estate, 22 
N.Y.S.2d 847, 175 Misc. 132. 

28 . Ind.—Haas v. Haas, 96 N.E.2d 
116, 121 Ind.App. 335, rehearing de¬ 
nied 98 N.E.2d 232, 121 Ind.App. 
335. 

N.Y.—Inda v. Inda, 43 N.E.2d 59, 288 
N.Y. 315—In re Colaci's Estate, 42 
N.E.2d 466, 288 N.Y. 158. 

Murray v. Brooklyn Sav. Bank, 
15 N.Y.S.2d 915, 258 App.Div. 132. 
Unprobated will 

Under statute giving widow right 
of election against will to take as 


in intestacy, where will ignoring 
rights of widow was not probated, 
widow had right to bring action to 
set aside alleged illusory transfer of 
property and to obtain her statu¬ 
tory interest therein. 

N.Y.—-Krause v. Krause, 13 N.Y.S.2d 
812, 171 Misc. 355, reversed on oth¬ 
er grounds 21 N.Y.S.2d 341, 259 
App.Div. 1057, reversed on other 
grounds 32 N.E.2d 779, 285 N.Y. 
27. 

Will executed prior to marriage 

Where will naming testator’s wife 
as sole beneficiary but which gave 
property to testator’s children if wife 
predeceased testator was not changed 
when the named wife died before 
the testator and testator subsequent¬ 
ly remarried and was survived by 
the second wife, will was required 
to be admitted to probate without 
prejudice to right of surviving widow 
to take her intestate share. 

N.Y.—In re Deichmiller’s Will, 69 N. 
Y.S.2d 544. 

29. N.Y.—:In re Howland’s Will, 125 
N.Y.S.2d 234, reversed on other 
grounds 132 N.Y.S.2d 451, 284 App. 
Div. 306. 

30 . N.Y.—In re Matthews’ Will, 5 N. 
Y.S.2d 707, 255 App.Div. 80, affirm- 

1 ed 18 N.E.2d 683, 279 N.Y. 732. 
Decedent Estate Daw 
N.Y.—In re Matthews’ Will, supra. 
N.Y.—In re Halperin’s Will, 106 N. 

Y.S.2d 96, 201 Misc. 763. 

Strict construction 
The provisions of a will depriv¬ 
ing a spouse of an absolute right 
of election should strictly be con¬ 
strued in favor of the surviving 
spouse. 

N.Y.—In re Meyer’s Will, 94 N.Y.S. 

2d 105, 197 Misc. 169. 

Independent of effectiveness 

In determining whether surviving 
widow is entitled under Decedent Es¬ 
tate Law to take against will, court 
must first construe language of will 
prior to and independently of any 
consideration of effectiveness or va¬ 
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lidity of its provisions for the pur¬ 
pose of determining precisely what 
is given widow and the meaning of 
any term, condition, or provision that 
qualifies or affects such gift. 

N.Y.—In re Barber’s Estate, 137 N.Y. 
S.2d 659, affirmed In re Barber’s 
Will, 139 N.Y.S.2d 237, 285 App. 
Div. 874, motion granted 139 N.Y.S. 
2d 891, 285 App.Div. 942. 

31. N.Y.—In re Howland’s Will, 125 
N.Y.S.2d 234, reversed on other 
grounds 132 N.Y.S.2d 451, 284 App. 
Div. 306. 

32. N.Y.—In re Howland’s Will, su¬ 
pra. 

33. N.Y.—In re Wittner's Estate, 95 
N.E.2d 798, 301 N.Y. 401. 

In re Kahan's Estate, 145 N.Y.S. 
2d 526, 208 Misc. 872—In re Bech- 
er’s Estate, 123 N.Y.S.2d 589, 204 
Misc. 523—In re Halperin’s Will, 
106 N.Y.S.2d 96, 201 Misc. 763—In 
re Meyer’s Will, 94 N.Y.S.2d 105, 
197 Misc. 169. 

Supervisory powers 
The surrogate’s supervisory pow¬ 
ers to assure fair treatment and ade¬ 
quate protection to widow for whom 
a testamentary trust has been cre¬ 
ated depriving widow of right to 
elect to take her share of estate as 
in intestacy do not enable the surro¬ 
gate's court to re-write the will or to 
exercise any clause therefrom. 

N.Y.—In re Halperin’s Will, 106 N.Y. 
S.2d 96, 201 Misc. 763. 

34. N.Y.—In re Banks’ Will, 31 N.Y. 
S.2d 652. 

35. N.Y.—In re Phillips' Estate, 42 

N.Y.S. 2d 376, 266 App.Div. 374, 

reversed on other grounds 58 N. 
E.2d 504, 293 N.Y. 483, motion de¬ 
nied 60 N.E.2d 389, 294 N.Y. 662. 

N.Y.—In re Matthews' Will, 5 N.Y.S. 
2d 707, 255 App.Div. 80, affirmed 
18 N.E.2d 683, 279 N.Y. 732—In re 
Blumenstiel’s Will, 290 N.Y.S. 935, 
248 App.Div. 533. 

In re De Pinna's Estate, 33 N.Y. 
S.2d 750, 178 Misc. 21. 
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favor of the widow . 36 Statutes governing a wid¬ 
ow's right of election have been held not retro¬ 
active , 37 and, particularly where they so provide, 
apply only to wills executed after the effective 
date of the statute, and not to wills executed 
prior thereto . 38 However, such a statute applies 
where the will was executed prior to, and a codicil 
thereto after, its effective date . 39 Statutes requiring 
a widow to elect between her statutory or common- 
law rights and provisions for her in her husband's 
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will have been held not intended to deprive her of 
her common-law rights , 40 and her common-law 
rights, as restated and recognized in the statute, re¬ 
main until a valid election has been made by her, 
or in her behalf, against those rights . 41 

In a number of jurisdictions the common-law rule 
that testamentary provisions for the widow of the 
testator are presumed in addition to, and not in lieu 
of, her statutory or common-law rights in his prop- 


Presumption. 

Once status of surviving spouse is 
established, right to elect to take in¬ 
testate share against provisions of 
husband's will, or to succeed, pre¬ 
sumptively attaches. 

N.Y.—In re Green’s Estate, 280 N.Y. 
S. 692, 155 Misc. 641, affirmed In re 
Green’s Will, 284 N.Y.S. 370, 246 
App.Div. 583. 

Doctrine of equitable election, based 
on the principle that a person shall 
not claim an interest under an in¬ 
strument without giving full effect 
to that instrument, as far as he can, 
does not prevent a widow from elect¬ 
ing to claim her intestate share, since 
in so doing she claims not under the 
will, but under the statute. 

N.Y.-—In re Curley’s Will, 272 N.Y.S. 
489, 151 Misc. 664, modified on 

other grounds 2S0 N.Y.S. 80, 245 
App.Div. 255, affirmed 199 N.E. 
665 , 269 N.Y. 548. 

36. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

N.Y.—;In re Wittner’s Estate, 95 N.E. 
2d 798, 301 N.Y. 461. 

In re Winner’s Estate, 102 N.Y. 
S.2d 243, 199 Misc. 28—In re Tam- 
burri’s Will, 100 N.Y.S.2d 647, 198 
Misc. 809—In re Prescott’s Will, 87 
N.Y.S.2d 879, 194 Misc. 827—In re 
Jackson’s Will, 29 N.Y.S.2d 569, 
176 Misc. 1020—In re Goldsmith’s 
Estate, 20 N.Y.S.2d 554, 174 Misc. 
270—In re Schmidt's Will, 11 N.Y. 
S.2d 966, 171 Misc. 95, affirmed 11 
N.Y.S.2d 972, 257 App.Div. 827, 

appeal denied 14 N.Y.S.2d 151, 257 
App.Div. 978, affirmed 27 N.E.2d 
201, 282 N.Y. 787—In ro Clark’s 
Will, 3 N.Y.S.2d 364, 166 Misc. 909 
—Thompson v. Thompson, 299 N. 
Y.S. 55, 163 Misc. 946, affirmed 2 
N.Y.S.2d 858, 254 App.Div. 601— 
In re Bommer’s Estate, 288 N.Y.S. 
419, 159 Misc. 511—In re Brown's 
Will, 274 N.Y.S. 924, 153 Misc. 282 
—In re Harris’ Estate, 271 N.Y.S. 
464, 150 Misc. 758. 

In re Howland’s Will, 125 N.Y.S. 
2d 234, reversed on other grounds 
132 N.Y.S.2d 451, 284 App.Div. 306 
—In re Englebardt’s Will, 108 N. 
Y.S.2d 222—In re Peters' Will, 
88 N.Y.S.2d 142, affirmed 89 N.Y.S. 
2d 651, 275 App.Div. 950. 
Modification, of common-law rights 
The rights conferred by Decedent 


Estate Law relating to surviving 
spouse's election to take against tes¬ 
tamentary disposition are in modifi¬ 
cation of the former common-law 
right of testamentary disposition. 
N.Y.—In re Kupofsky’s Will, 108 N. 
Y.S.2d 571, 202 Misc. 756. 

37. N.Y.—In re Matthews’ Will, 5 
N.Y.S.2d 707, 255 App.Div. 80, af¬ 
firmed 18 N.E.2d 683, 279 N.Y. 732. 

In re Lavine's Will, 4 N.Y.S.2d 
923, 167 Misc. 879. 

Pa—In re McKean's Estate, 71 Ta. 
Dist. & Co. 429, affirmed 77 A.2d 
447, 366 Pa. 192. 

Amendment 

Statute amending Decedent Estate 
Law by declaring that purported 
grant of authority in will to trustee 
to invest funds of estate in other 
than legal investments should not 
give surviving spouse absoluto right 
of election to take her intestate share 
was held not retroactive. 

N.Y.—In re Bommer’s Estate, 288 N. 
Y.S. 419, 159 Misc. 511. 

Statute regulating administration 
of decedents’ estates, which became 
effective on June 1, 1939, did not re¬ 
peal or alter laws existing at the 
time of its passage as to rights of 
decedent’s widow in case widow dis¬ 
sented from will, which was pro¬ 
bated on October 17, 1939, either as 
to year’s support, homestead, ex¬ 
empt property, dowor right, or dis¬ 
tributive share in decedent’s personal 
estate. 

Tenn.—Commerce Union Bank v. Gil¬ 
lespie, 156 S.W.2d 425, 178 Tenn. 
179. 

38. N.Y.—Schnakenbcrg v. Sehnak- 
enberg, 28 N.Y.S.2d 841, 262 App. 
Div. 234, appeal denied 30 N.Y.S.2d 
399, 262 App.Div. 966. 

N.Y.—In re Carnevale's Will, 285 N.Y, 
S. 591, 158 Misc. 290, reversed on 
other grounds 289 N.Y.S. 185, 248 
App.Div. 62. 

In re Leggett’s Estate, 32 N.Y. 
S.2d 921. 

After August 31, 1930 
N.Y.—In re Owens’ Estate, 65 N.Y.S. 
2d 221, 136 Misc. 777. 

Prior will not subsequently repub¬ 
lished was unaffected by the statute. 
N.Y.—In re Lavine's Will, 4 N,Y.S.2d 
923, 167 Misc. 879. 
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Inter vivos trust would not be set 
aside as an ‘’illusory" conveyance for 
purpose of evading law giving widow 
right of election to take against will 
of decedent, where statute providing 
for right of election was not enacted 
until after delivery of the trust 
agreement. 

N.Y.—In re Fields’ Trust, 84 N.Y.S. 
2d 645, 193 Misc. 777, affirmed in 
part and modified in part on other 
grounds 93 N.Y.S.2d 267, 276 App. 
Div. 835, appeal denied 97 N.Y.S. 
2d 194, 276 App.Div. 1082, modified 
on other grounds 97 N.E.2d $96, 
302 N.Y. 262. 

Statute held applicable 
Where testator executed will after 
effective date of statute giving a 
wife the right to elect to take her 
share of estate of her deceased hus¬ 
band as in intestacy, the statute was 
applicable In determining the rights 
of the testator’s wife. 

N.Y.—Huckster v. City Bank Farm¬ 
ers Trust Co., 24 N.Y.8.2d 110, 260 
App.Div. 712, affirmed 42 N.E.2d 
600, 288 N.Y. 688. 

39. N.Y.—In ro Smith’s Estate, 276 
N.Y.S. 646, 243 App.Div. 348, 

In re Vlaohakiw’ Will. 103 N.Y.S. 
2d 677, 199 Mine, 516— In re Kent’s 
Estate. 45 N.Y.S.2d 449, 180 Misc. 
667—In re Brown’s Will, 274 N.Y, 
S. 924, 133 Misc. 282. 

Effective date 

A will speaks from the date of a 
codicil thereto for the purpose of de¬ 
termining the applicability of a stat¬ 
ute pertaining to the widow's right 
of election. 

N.Y.—In re Atkins' Estate, 82 N.Y.S. 
2d 666, 193 Misc. 273. 

40. D.C.—Mead v. Phillip*, 135 F.2d 
819, 77 U.S.App.D.O. 365, 147 A.L.U. 
322. 

Recognition of rights 
The statutory provision for widows 
in District of Columbia constitutes a 
recognition and, in part, a restate¬ 
ment of her rights at common law, 
and it is not to be regarded as an 
abrogation of common law, hut In¬ 
stead, to extent that statute falls 
to cover the entire subject, the com¬ 
mon law is to be looked to for am¬ 
plification and definition. 

D.C.—Mead v. Phillips, supra. 

41. D.C.—Mead v. Phillips, supra. 
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•erty, as discussed supra § 1257, has been changed 
by statute, and under such statutes, unless an inten¬ 
tion to the contrary clearly appears, the provisions 
of the will are presumed to be exclusive and in lieu 
of the widow’s common-law or statutory rights in 
the testator’s estate and she must elect between 
them. 42 Such statutes were enacted to avoid permit¬ 
ting a widow to take both under the will and also 
her common-law or statutory rights in the testator’s 
property. 43 They place on the widow the burden 
to show that the testator intended that she should 
have both the testamentary provision made for her 
and her statutory or common-law rights. 44 It is not 
necessary that the intention of the testator that his 
widow take both under the will and her statutory or 
common-law rights in his estate be express; but it 
may be shown by language in the will inconsistent 
with the statutory presumption. 45 Such statutes, 
being in derogation of the common law, are strictly 
•construed with respect to the extent of the change 
made thereby. 46 An election is not required in 
cases which are not within the terms of the statute. 47 
The widow is required to elect only with respect 
to the statutory or common-law rights specified in 
the statute, and as to all other rights the common- 
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law rule that they are cumulative with the testa¬ 
mentary provision still applies. 48 

Where statutes entitle the widow to two elections, 
one between dower and devise, another between 
dower and a share of the land in fee simple, both 
will be construed as in force, 49 and where in each 
statute there is a provision operating as an involun¬ 
tary election against dower if the widow does not 
commence proceedings for its recovery, a failure 
to commence such proceedings entitles her to both 
the devise and the share of the land in fee simple 
provided for by statute; 50 but if the widow re¬ 
nounces the will and obtains dower, she also may 
demand in lieu of the dower the fee simple share 
provided for by statute. 51 In some states if the 
widow has a separate property her right to elect is 
limited by statute. 52 Statutes pertaining to election 
to take dower have been held to apply to cases of 
testacy as well as of intestacy. 52 

Explanation to widow of her rights . A widow 
must be fully informed as to her rights under the 
law and likewise under the will before she is re¬ 
quired to elect. 54 Under some statutes, the court 
must explain her rights to the widow, 55 and such 


42. D.C.—Mead v. Phillips, supra. 

Ill.—Ness v. Lunde, 68 N.E.2d 458, 
394 Ill. 286. 

Ind.—Haas v. Haas, 96 N.E.2d 116, 
121 Ind.App. 335, rehearing de¬ 
nied 98 N.E.2d 232, 121 Ind.App. 
335—Ogle v. Barker, 63 N.E.2d 426, 
116 Ind.App. 250. 

Iowa.—Sefclk v. Sheker, 41 N.W.2d 
709, 241 Iowa 571—O’Day v. O’Day, 
292 N.W. 516, 228 Iowa 650—Mc- 
Garry v. Mathis, 282 N.W. 786, 226 
Iowa 37. 

Ky.—Morguelan v. Morguelan’s Ex'r, 
209 S.W.2d 824, 307 Ky. 94—Wilson 
v. Fisher, 184 S.W.2d 104, 298 Ky. 
790—Ray v. Ray, 182 S.W.2d 664, 
298 Ky. 162. 

Md.—Yungerman v. Yungerman, 170 
A. 170, 165 Md. 609, 91 A.L.R. 863. 
N.H.—Trafton v. Trafton, 72 A.2d 
457, 96 N.H. 188. 

Ohio.—Scharkofsky v. Landfear, 197 
N.E. 810, 50 Ohio App. 213. 

W.Va.—Lazell's Ex’rs v. Lazell, 189 
S.E. 91, 118 W.Va. 154. 

69 C.J. p 1096 note 63, 

Election by widower see infra § 1267. 

Jointure 

Under statutes, husband may make 
devise to his wife for her jointure 
in lieu of dower, the will containing 
provision for jointure may be made 
before spouses' marriage, and such a 
devise will be construed as in lieu 
■of dower which would subsequently 
accrue to wife by reason of marriage, 
unless she elects to demand dower 
After husband’s death, but devise 


must be embraced in unrevoked will 
and hence not in will made before 
testator’s marriage and not revived 
thereafter. 

Va.—Shackelford v. Shackelford, 27 
S.E.2d 354, 181 Va. 869. 

43. D.C.—Mead v. Phillips, 135 F.2d 
819, 77 U.S.App.D.C. 365, 147 A.L.R. 
322. 

Limitation, not privilege 

The statutory requirement of an 
election by widow between her hus¬ 
band’s will and her common-law 
rights is not a privilege bestowed 
by the statute but is a limitation on 
the common-law rights of the widow 
and must be so construed. t 

D.C.—Mead v. Phillips, supra. 

44. Or.—Walters v. Waggener, 208 
P. 753, 104 Or. 682. 

Affirmative action by widow required 

N.H.—Trafton v. Trafton, 72 A.2d 
457, 96 N.H. 188. 

46. N.H.—Heald v. Kilgore, 149 A. 
866, 84 N.H. 309. 

46. Or.—Walters v. Waggener, 208 
P. 753, 104 Or. 682. 

47. Mo.—Peugh v. McKinney, App., 
211 S.W. 83. 

69 C.J. p 1096 note 65. 

48. Or.—Walters v. Waggener, 208 
P. 753, 104 Or. 682. 

Election statute not extended 

The statute requiring an election 
between a devise to the widow and 
dower cannot be extended to re¬ 
quire an election between the de¬ 
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vise and a statutory share in fee 
simple provided under another stat¬ 
ute in lieu of dower. 

Or.—Walters v. Waggener, supra. 

49. Or.—Walters v. Waggener, su¬ 
pra. 

Complementary statutes 

Statute, which pertains to filing of 
renunciation of will and election to 
take either dower or legal share of 
deceased spouse’s realty, and statute, 
which pertains to election to take 
dower which surviving spouse is en¬ 
titled by virtue of inchoate right, 
should be construed as complemen¬ 
tary, rather than conflicting, since 
one applies where the other does not. 
Md.—Kreamer v. Hitchcock, 115 A. 
2d 255, 928, 207 Md. 454. 

50. Or.—Walters v. Waggener, 208 
P. 753, 104 Or. 682. 

51. Ill.—Ness v. Lunde, 68 N.E.2d 
458, 394 Ill. 286. 

52. Miss.—Jones v, Jones, 49 So. 115, 
94 Miss. 460. 

69 C.J. p 1096 note 72. 

53. Md.—Kreamer v. Hitchcock, 115 
A.2d 255, 928, 207 Md. 454. 

54. Kan.—In re Garden’s Estate, 148 
P.2d 745, 158 Kan. 654. 

55. Kan.—Dick v. Taylor, 261 P. 579, 
124 Kan. 646—In re Osborne’s Es¬ 
tate, 161 P. 601, 99 Kan. 227, 

Ohio.—Mellinger v. Mellinger, 76 N. 
E. 615, 73 Ohio St. 221. 

Bauman v. Bauman, Prob., 88 N. 
E.2d 196. 

69 C.J. p 1097 note 73. 
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duty cannot be performed by a clerk of the court;®® 
but no duty is imposed on the court thereby to ad¬ 
vise the widow as to the validity of the will. 57 The 
presumption is that the statutory explanation was 
given when the widow’s election is entered in 
court. 58 

Statute limiting right of Indian to disinherit. A 
federal statute limiting the right of a full-blood 
Indian to devise realty, if it disinherits his parent, 
wife, spouse, or children, unless the will is acknowl¬ 
edged before and approved by a federal judge or 
commissioner does not preclude the widow of such 
an Indian from electing to claim her share of his 
personalty and unrestricted land as a spouse under 
state statutes of succession. 59 

§ 1259. -Election between Gift by Will 

and Adverse Claim 

Where the widow of a testator has, or asserts, a 
claim to property disposed of by the testator adverse to 
the testator, she is required to elect whether she will take 
under or against the will. 

Where the widow has or asserts a claim to prop¬ 
erty disposed of by the will, adverse to the testator, 
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she must, like any other claimant, as discussed supra 
§ 1239, elect whether she will take under or against 
the will ; 60 but in order that the necessity for an 
election between a gift by will and adverse claim 
may arise, the testator must elect to dispose of 
property which is not his own and also make a valid 
gift of his own property. 61 If, however, the will 
disposes of property of the widow and at the same 
time gives her some benefit, however small, she 
cannot take the benefit under the will without accept¬ 
ing also the disposition it makes of her own prop¬ 
erty. 62 

The widow may, without making an election, en¬ 
force her property rights not inconsistent with the 
will. 63 A widow of a testator is not put to an elec¬ 
tion between testamentary provisions in her favor 
and property owned or claimed by her where the 
will is construed to apply only to property owned by 
the testator, 64 or where the words of the testator’s 
gift to others may be fairly construed as applying 
to property over which he ha.s the power of disposal 
by will, 65 or where the testator mistakenly believed 
that he owned, or had some disposable interest in 
property belonging to the widow and which he de¬ 
vised or bequeathed to another. 66 Ordinarily, a dis- 


56. Ohio.—Mellinger v. Mellinger, 26 
Ohio Cir.Ct. 683, affirmed 76 N.E. 
615, 73 Ohio St 221. 

69 C.J. p 1097 note 74. 

57. Ohio.—Carder v. Fayette Coun¬ 
ty, 16 Ohio St. 353. 

58. Ohio.—Davis v. Davis, 11 Ohio 
St. 386. 

Presumptions generally as to elec¬ 
tion see infra § 1283. 

59. Okl.—Long v. Darks, 87 P.2d 
972, 184 Okl. 449. 

60. Mo.—Sutorius v. Mayor, 170 S. 
W.2d 387, 350 Mo. 1235, motion 
overruled 171 S.W.2d 69, 350 Mo. 
1235. 

N.J.—Latorraca v. Latorraca, 26 A. 
2d 522, 132 N.J.Eq. 40, affirmed 31 
A.2d 819, 133 N.J.Eq. 298. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

69 C.J. p 1097 note 79. 

Claim of widow as creditor of es¬ 
tate see supra § 1257 b. 

Necessity for election where testa¬ 
tor attempts to dispose of his 
wife's interest in community prop¬ 
erty see infra § 1264 b. 

Intent to require election 
A direct gift of wife's property 
by testator shows intention that wife 
release her own property as condition 
to reception of benefits under the will 
in her own behalf, even though there 
are no specific words making benefits 
conferred on wife by will dependent 
on her relinquishing her proper in¬ 
terest in the property owned by her. 


Ohio.—Foyes v. Grossman, 10 N.E.2d 
930, 56 Ohio App. 375. 

61. U.S.—McFarland v. Campbell, C. 
A.Tex., 213 F.2d 855. 

Joint will 

Where husband and wife made 
Joint wills, providing that neither 
should make a different will without, 
consent of the other and that the 
survivor should have a life* estate i 
in all community or separate, prop-1 
erty, remainder to charity, surviv¬ 
ing wife was not divested of any of 
her property by the joint will, ! 
U.S.—McFarland v. Campbell, supra. 

Doctrine of election applies to cas¬ 
es where a testator husband in his 
will gives specific property*, in which 
his wife has an interest and over 
which ho has no testamentary dispo¬ 
sition, to some other person and 
gives to her in lieu thereof property 
over which ho has complete testa¬ 
mentary disposition, with the inten¬ 
tion that his wife surrender her right 
in the property in which she has an 
interest in exchange for the be¬ 
quest or devise to her. 

Wash.—In re Cooper's Estate, 202 F. 
2d 439, 32 Washed 444. 

62. Tex.—Wright v. Wright, 274 
S.W.2d 670, 154 Tex. 138, 

63. Pa-—In re Hottenstein's Estate, 
6 Pa.Dist. & Co. 464. 

69 C.J. p 1097 note 80. 

64. Kan.—Wilkison v. Wilkison, 286 
P. 252, 130 Kan. 424. 

N.C.—Honeycutt v. Citizens Nat. 
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Bank in Gastonia, 89 S.E.Sd 698, 
242 N.C. 734. 

Tonn.—Itagland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

Tex.—Long v. Long, CUv.App., 252 
►S.W.2d 235, refused no reversible 
error. 

Joint will 

Where husband and wife made 
joint will under which survivor of 
them was to have life estate in de¬ 
cedent's property, and, on death of 
survivor, property of estate of each 
was to go to their respective kindred 
by blood according to statute of de¬ 
scent and distribution, husband made 
no effort to dispose of his wife's es¬ 
tate, wife was therefore not put to. 
election to accept or reject husband's 
will and she could not be estopped 
by taking under his will, 

Tex.—Leo v. Powell, Civ.App,, 285 
S.W.2d 291. 

65. N.C,—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 &R2d 598, 
242 N.C. 734. 

69 C.J. p 1096 note 61. 

66. N.C,—Benton v. Alexander, 32 
8.J3.2d 584, 224 N.C. 800, 166 A.L. 
K. 814. 

Declaration, la will 

Specific declaration in will by tes¬ 
tator that property disposed of is his 
separate property, if not factually or 
legally true or correct, is to be given 
consideration when question of tes¬ 
tator's Intention is involved. 

Wash,—In re Cooper’s Estate, 202 P,. 
2d 439, 32 Washed 444. 
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position by the testator of all his property will be 
construed not to intend to include property belonging 
to the widow so as to require her to make an elec¬ 
tion. 67 A wife is not put to an election under a will 
naming her as executrix and devising to her a life 
estate in realty she claims to own in fee simple where 
she does not offer the will for probate or qualify as 
executrix, and is given nothing from the estate in 
lieu of the attempted devise of a portion of her own 
property. 68 Where a husband merely attempts to 
ration the needs of the wife in her own lands with¬ 
out an alternate gift of his own property, which 
under the law is available to her, there is no neces¬ 
sity for an election. 69 

A statute which regulates the right of a widow 
to elect between testamentary provisions in the will 
of her husband and her rights under the law does 
not apply to a testamentary gift by the husband of 
property, the title to which is in the wife. 70 

§ 1260. - Election between Rights under 

Will and as Heir or Next of Kin 

a. In general 

b. Property undisposed of by will 

a. In General 

The necessity for the widow of a testator to elect 
between acceptance of the will of her late husband and 
any provisions in her favor therein and her intestate 
share as his heir depends on whether the testator in¬ 
tended the testamentary provisions in her favor to be in 
Jieu of, or in addition to, her intestate share as heir; 
if he intended the provisions for her to be in lieu of her 
share of his estate as heir, an election between them is 
required, but if he intended that they be in addition to 
her share as heir an election is not required. 

In general, in jurisdictions where the right of 
a surviving wife, as heir, to a specified share in the 
estate, or in a certain portion of the estate, of her 
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late husband, as discussed in Descent and Distribu¬ 
tion § 48, may not be defeated by testamentary 
disposition by her husband, as considered supra § 
97, the necessity for her to elect between acceptance 
of the will of her husband and any provisions in 
her favor therein and her intestate share as his 
heir depends on whether the testator intended the 
testamentary provisions in her favor to be in lieu 
of, or in addition to, her intestate share as heir. 71 
Where the testamentary provisions for her are in 
lieu of her rights as heir, an election is necessary and 
she may elect to accept the will and take any pro¬ 
visions made for her therein or to take under the 
law of descent as heir of her husband, 72 except, 
however, as discussed infra § 1265, as her right of 
election is restricted under statutes which limit her 
right of election to the extent that testamentary 
provisions in her favor equal her intestate share. 
On the other hand, she is not precluded from re¬ 
ceiving her distributable share in the testator's 
estate in addition to any devise or bequest made 
to her by the will, if such is the intention of the 
testator, plainly expressed in the will or necessarily 
inferable from it. 73 

In jurisdictions where the common-law rule that 
testamentary provisions for the widow of the testa¬ 
tor are presumed in addition to, and not in lieu of, 
her statutory or common-law rights in his property 
has been changed by statute, as discussed supra § 
1258, the presumption is that a devise to the testa¬ 
tor’s widow is in lieu of her rights as heir or dis¬ 
tributee of the intestate estate, and an election is 
essential when there is an inconsistency between 
the devise under the will and the distributive share 
under the statute; 74 and in the absence of a clear 
and explicit showing to the contrary, the widow can¬ 
not claim a right to her distributive share in addi- 


67. Tex.—Miller v. Miller, Civ.App., 
230 S.W.2d 237, reversed on other 
grounds 235 S.W.2d 624, 149 Tex. 
543. 

68. N.C.—Lane v. Becton, 35 S.E.2d 
334, 225 N.C. 457. 

69. N.C.—Wachovia Bank & Trust 
Co. v. Burrus, 55 S.E.2d 183, 230 
N.C. 592—Benton v. Alexander, 32 
S.E.2d 584, 224 N.C. 800, 156 A.L.R. 
814. 

70. Ohio.—Merrick v. Merrick, Com. 
PI., 93 N.E.2d 486. 

71. Mo.—McLaughlin v. Tralle, 274 
S.W.2d 316. 

Equitable doctrine of election will, 
in a proper case, bar a devisee from 
taking a further interest in an es¬ 
tate as heir, if to do so would de¬ 
feat the full operation of will. 

Ill.—Ness v. Lunde, 68 N.E.2d 458, 
394 Ill. 286. 


Election by widow held required i 

Mo.—McLaughlin v. Tralle, 274 S.W. 
2d 316. 

72. Mo.—McLaughlin v. Tralle, su¬ 
pra. 

Neb.—In re Bergren's Estate, 47 N. 

W.2d 582, 154 Neb. 289. 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Muskogee, 202 P.2d 
897. 

Express provision 

Where will expressly provided that 
bequest for testator's widow was giv¬ 
en in lieu of her statutory rights, an 
election to take under will or under 
statute was necessary. 

Mo.—Manufacturers Bank & Trust 
Co. of St. Louis v. Kunda, 185 S. 
W.2d 13, 353 Mo. 870—Sutorius v. 
Mayor, 170 S.W.2d 387, 350 Mo. 
1235, motion overruled 171 S.W.2d 
69, 350 Mo. 1235. 
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Best interests immaterial 

A widow not under disability may 
elect to take under will or under 
law of descent as she chooses, even 
though her choice might be detrimen¬ 
tal to her best interest. 

Ind.—Grammer v. Bourke, 70 N.E.2d 
198, 117 Ind.App. 151. 

In absence of election a widow's 
distributive share in personalty, as 
well as realty, cannot be affected by 
her late husband's will. 

Iowa.—In re Kees* Estate, 31 N.W.2d 
380, 239 Iowa 287. 

73. Ky.—Mann, by Elliott v. Peo- 
ples-Liberty Bank & Trust Co., 256 
S.W.2d 489. 

74. Iowa.—Hahn v. Bunn, 234 N.W. 
247, 211 Iowa 678, 82 A.L.R. 1503. 

69 C.J. p 1097 note 84. 
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tion to the property devised under the will. 75 A 
direction by a testator in his will that a bequest 
therein is in lieu of dower does not bar the widow 
who takes the bequest from sharing in his estate 
otherwise than by dower. 76 A statute limiting the 
election and renunciation rights of a surviving 
spouse to devises made in lieu of dower does not 
affect a widow’s rights as heir of her late husband. 77 

The widow of a testator is not required to make 
an election where the will gives her such rights as 
she would be entitled to under the law of descent 
and distribution, 78 or where it directs that the testa¬ 
tor’s estate be disposed of according to law. 79 A 
testator may make a testamentary gift to his wife 
in lieu of the interest which she would take in his 
estate in the absence of a will. 80 It has been held 
that where a testator devises his estate to his wife 
for life or widowhood, with vested remainders to 
his children, the widow cannot defeat the intention 
of the testator by electing to take a child’s part 
of the estate. 81 

b. Property Undisposed of by Will 

The widow of a testator is not required to elect be¬ 
tween such provision as is made for her in the will and 
her rights as heir or distributee in property undisposed 
of by the will, unless she is put to her election by stat¬ 
utes providing for an election in such instances or by the 
provisions of the will itself. 

The widow of a testator is not required to elect 


' between such provision as is made for her in the 
will and her rights as heir or distributee in prop¬ 
erty of the estate undisposed of, where the will does 
not dispose of the entire estate of the testator, 8 - or 
where intestacy results as to a part of the estate 
because of the invalidity 83 or failure 8 * 1 of certain 
bequests or devises, unless she is put to her election 
by statutes providing for such cases, 85 or unless it 
is clearly expressed in the will that the gift to her 
is to be in satisfaction of all her claims on the es¬ 
tate, or in lieu of all statutory rights, or it appears, 
from the will itself, with such aids to its construction 
as are allowable, that such was in fact the intention 
of the testator. 86 There is no inconsistency in a 
will devising an interest for life to the widow and 
allowing her to participate as heir of devisee in the 
remainder. 87 Where the will declares that the gift 
to the widow is in lieu of dower merely, and there 
is personalty undisposed of, whether the widow may 
take her share of the undisposed of personalty de¬ 
pends on the intention of the testator as disclosed! 
by circumstances admissible on that issue. If the 
entire property was disposed of by the testator at 
the time of making his will, the devise in lieu of 
dower is construed as fixing a limit to her share in 
the estate, and a failure of legacies resulting in 
part of the property becoming intestate does not 
add to the widow’s rights; 88 but if the testator 
at the time he made his will disposed of only a part 
of his property, his devise to the widow in lieu of 


75 . Iowa.—O’Day v. O’Day, 292 N.W. 
516, 228 Iowa 650. 

76 . Ill.—Ness v. Lunde, 68 N.E.2d 
458, 394 Ill. 286. 

69 C.J. p 1097 note 83. 

Where widow sole heir or beneficiary 
see infra § 1265. 

From share of intestate, property 
N.T.—In re MacIntyre’s Estate, 300 
N.T.S. 173, 164 Misc. 895—In re 
Hayman's Estate, 239 N.T.S. 588, 
136 Misc. 199, affirmed 243 N.Y.S. 
803, 229 App.Div. 853, affirmed 177 
N.E. 139, 256 N.T. 557. 

77. Ill.—Ness v. Lunde, 68 N.E.2d 
4 o*3, 394 Ill. 286. 

78 . Mo.—Andrews v. Brenizer, App., 
230 S.W.2d 787—First Nat. Bank 
of Kansas City v. Schaake, 203 S. 
W.2d 611, 240 Mo.App. 217, appeal 
transferred 200 S.W.2d 326, 355 Mo. 
1196. 

79 . N.C.—Bost v. Boat, 56 N.C. 484. 
Pa.—Appeal of Stineman, 34 Pa. 394. 

80 . Ind.—Easterday v. Easterday, 10 
N.E.2d 764, 105 Ind.App. 80. 

81. Ga.—Jackson v. Brown, 47 S.E. 
2d 867, 203 Ga. 602. 

Intestacy required 
Widow’s right to elect to take a 


child’s part of the estate does not 
exist except in a case of intestacy. 
Ga.—Jackson v. Brown, supra. 

82. Ill.—Ness v. Lunde, 68 N.E.2d 
458, 394 Ill. 286—Corpus Juris cit¬ 
ed in Tilton v. Tilton, 47 N.E.2d 
454, 457, 382 Ill. 426. 

Ind.—Johnson v. Snyder, 142 N.E. 

877, 82 Ind.App. 215. 

N.T.—In re Blumenstiel’s Will, 290 
N.T.S. 935, 248 App.Div. 533. 

Pa.—In re Biddle’s Estate, Orph., 101 
Pittsb.Leg.J. 125, affirmed 100 A.2d 
65, 375 Pa. 189. 

69 C.J. p 1103 note 68. 

Distributive share in personalty 
R.I.—Wood v. Mason, 20 A. 264, 17 
B.I. 99. 

18 C.J. p 848 note 62. 

83. Pa.—In re Biddle’s Estate, 
Orph., 101 Pittsb.Leg.J. 125, af¬ 
firmed 100 A.2d 65, 375 Pa. 189. 

84. Or.—Kaser v. Kaser, 137 P. 187, 
68 Or. 153. 

85. N.H.—Trafton v. Trafton, 72 A. 
2d 457, 96 N.H. 188. 

69 C.J. p 1104 note 69. 

Particular statute 
A statute providing that a devise 
or bequest by a husband to his wife 
shall be in lieu of her rights by law 
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in his estate unless an intention to- 
the contrary appears by will applies 
to whole estate of decedent whether 
it passes wholly or partially by will, 
and in case of partial Intestacy, wid¬ 
ow for whom provision is made in 
will must elect between provisions in 
the will and her rights by law in 
the entire estate. 

N.H.—Trafton v. Trafton, supra. 

86. Ill.—Ness v. Lunde, 68 N,E.2d 
458, 394 Ill. 286— Corpus Juris cit¬ 
ed in Tilton v. Tilton, 47 N.E.2d 
454, 457, 382 Ill. 426. 

18 C.J. p 848 note 64—69 C.J. p. 
1104 note 70. 

87. Ill.—Ness v. Lunde, 68 N.E.Sd 
458, 394 Ill. 286. 

Undisposed of remainder 
Where a widow has been devised 
a life estate by her husband’s will 
and there is no disposition of the 
remainder after the life estate, she 
has no duty to elect between taking 
the life estate given her by the will 
and taking or sharing, as an heir, 
the undisposed of reversion. 

111.—Ness v. Lunde, supra—Tilton v. 
Tilton, 47 N.E.2d 454, 382 Ill. 426. 

88. Conn.—Leake v. Watson, 21 A.. 
1075, 60 Conn. 498. 
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dower is construed as not barring her right to a dis¬ 
tributive share in the personalty undisposed of. 89 

Under the common-law rule or presumption the 
widow is not required to elect between a devise in 
her favor and her dower in her husband's undevised 
estate, where it does not appear from the will that 
the devise is intended to be in lieu of dower; 90 but 
under the statute a provision in the will for the 
widow is presumed to be in lieu of dower and, un¬ 
less the will clearly shows an intention to the con¬ 
trary, she is required to elect between them, includ¬ 
ing a right to dower in lands which the husband sold 
in his lifetime and in the conveyance of which the 
wife did not join. 91 

§ 1261. - Determination Whether Gift by 

Will Is in Lieu of Dower 

a. In general 

b. Gift for life, for years, or for support 

c. Creation of trust 

d. Gift of realty or personalty 

a. In General 

The intention of the testator is determinative of 
whether a testamentary gift to his widow is in addition 
to, or in lieu of, her dower rights; an election between 
them is required where the will expressly or by clear 
implication shows an intent for the gift to be in lieu of 
dower, but where there is doubt as to the testator's in¬ 
tention, the presumption, in the absence of statute pro¬ 
viding otherwise, is that the gift is in addition to dower. 

In jurisdictions where a widow has a dower right 
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in the estate of her late husband, as discussed in 
Dower § 5, the widow's right to dower cannot be 
defeated by her late husband’s will and testament, 
as considered in Dower § 48. She has the right to 
elect between her dower rights and testamentary 
provisions in lieu thereof, 92 and he, by his will, may 
make provision for his wife in lieu of dower, so as 
to require her to elect between the provisions in 
the will and her dower rights. 93 Whether a testa¬ 
mentary gift is, or is not, in lieu of dower, so as to 
require, or make unnecessary, an election between 
them by the testator's widow is dependent on the 
intention of the testator, 94 ascertained from a con¬ 
sideration of the whole will. 95 A provision in a 
will for the widow of the testator is not in lieu of 
her dower or statutory rights where the will is 
construed as embodying the testator’s intent that 
such provision should not be exclusive. 96 

A testamentary gift is in addition to the widow's 
dower and she is not required to elect between them, 
where such is the intention of the testator, plainly 
expressed in the will or necessarily inferable from 
it. 97 On the other hand, a testamentary gift to the 
widow is in lieu of dower and she must elect be¬ 
tween them, where it clearly appears that the testa¬ 
tor so intended, 98 as where such intention is ex¬ 
pressly stated in the will, 99 or clearly implied from 
the language used, 1 or from the inconsistency of the 
assertion of the widow's dower or statutory rights 
with the gift to her 2 or with the other provisions 
of the will. 3 In the absence of an express state- 


89. Conn.—Nelson v. Pomeroy*, 29 A. 
534, 64 Conn. 257. 

69 C.J. p 1104 note 72. 

90 . Ky.—-Wilson v. Fisher, 184 S.W. 
2d 104, 298 Ky. 790. 

91 . Ky.—Perry v. Wilson, 208 S.W. 
776, 183 Ky. 155. 

92 . Mo.—In re Bernays’ Estate, 126 
S.W.2d 209, 344 Mo. 135, 122 A.L.R. 
169. 

First Nat. Bank v. Cook, App., 74 
S.W.2d 846. 

93 . Ga.—Bowen v. Bowen, 37 S.E.2d 
797, 200 Ga. 572. 

Rogers v. Woods, 10 S.E.2d 404, 
63 Ga.App. 195. 

N.C.—Coble v. Coble, 42 S.E.2d 898, 
227 N.C. 547. 

94 . N.J.—Moore v. Moore, 92 A. 984, 
84 N.J.Eq. 39. 

69 C.J. p 1097 note 87. 

95 . N.J.—Glickenhaus v. Bradley, 63 
A.2d 281, 2 N.J.Super. 249. 

Federal Trust Co. v. Ost, 183 A. 
830, 120 N.J.Eq. 43. Opinion sup¬ 
plemented on other grounds 186 A. 
579, 120 N.J.Eq. 475, affirmed 191 


A. 746, 121 N.J.Eq. 608—Moore v. 
Moore, 92 A. 984, 84 N.J.Eq. 39. 

69 C.J. p 1097 note 87. 

96. Ky.—Wilson v. Fisher, 184 S.W. 
2d 104, 298 Ky. 790. 

69 C.J. p 1097 note 88. 

Provision, for divorced wife 

Where testator obtained foreign 
divorce and in will referred to “my 
divorced wife," it would bo presum¬ 
ed that he considered that such per¬ 
son was not entitled to dower, and 
that he did not intend that will pro¬ 
visions should be in lieu thereof or 
that she should make an election be¬ 
tween them in event divorce was de¬ 
clared invalid. 

N.J.—Glickenhaus v. Bradley, 63 A.2d 
281, 2 N.J.Super. 249. 

97. Ky.—Mann, by Elliott v. Peo- 
ples-Liberty Bank & Trust Co., 
256 S.W.2d 489. 

Election held not necessary 

A provision of will giving remain¬ 
der of testator’s property to the per¬ 
sons entitled to receive it under the 
state law manifested intention to 
give to widow, in addition to specific 
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devise, a dower interest in testator’s 

property. 

Ky.—Wilson v. Fisher, 184 S.W.2d 
104, 298 Ky. 790. 

98. N.J.—Van Arsdalo v. Van Ars- 
dale, 26 N.J.Eaw 404. 

Election held required 

Ky.—Mann, by Elliott v. Peoples- 
Liberty Bank & Trust Co., 256 S. 
W.2d 489. 

99. N.T.—In re Greener’s Estate, 45 
N.T.S.2d 443. 

Tox.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 643. 

69 C.J. p 1098 note 89. 

1. N.T.—In re Greener’s Estate, 45 
N.Y.S.2d 443. 

Tex.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 543. 

69 C.J. p 1098 note 90. 

2. N.J.—Federal Trust Co. v. Ost, 
183 A. 830, 120 N.J.Ea. 43, opinion 
supplemented on other grounds 186 
A. 579, 120 N.J.Eq. 475, affirmed 191 
A. 746, 121 N.J.Eq. 608. 

69 C.J. p 1098 note 91. 

3. N.T.—In re Gruman’s Estate, 71 
N.T.S.2d 345, 272 App.Div. 415. 

69 C.J. p 1098 note 92. 
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ment of his intention by the testator, consideration 
should be given to whether the provisions of the 
will are inconsistent with the widow’s right to take 
both under the will and under the statute, 4 and as to 
whether by taking both the widow would defeat the 
testator’s scheme of disposition as expressed in the 
will. 6 

At common law and in the absence of statutes 
providing otherwise, testamentary gifts to the widow 
are presumed intended to be in addition to, and not 
in lieu of, her dower rights, and if there is reason¬ 
able doubt as to the testator’s intention she takes 
both. 6 In order to require an election, the intent 
to limit the widow to either dower or the testamen¬ 
tary benefits must clearly appear from the will it¬ 
self, 7 read in the light of the existing facts, 8 that 
is, such intent must appear by express language or 
irresistible or clear and manifest implication. 9 Un¬ 
der this rule, dower is never excluded by a provision 
for the widow’s benefit, unless the will contains pro¬ 
visions so inconsistent with the right of dower that 
the enjoyment of both would defeat the purpose of 
the testator. 10 A mere grant of power of sale to 
the executors does not of itself show that provisions 
in the will for the widow are in lieu of dower 


rights j 11 but where the direction to sell is coupled 
with directions which manifest an intent that the 
entire title and ownership be conveyed and the entire 
net proceeds retained, there is an inconsistency with 
dower. 12 

In a number of jurisdictions, the common-law 
presumption has been changed by statute with re¬ 
spect to dower, so that, unless an intention to the 
contrary clearly appears, the provisions of the will 
are presumed to be exclusive and in lieu of the 
widow’s dower rights, and she must elect between 
them. 13 

b. Grift for Life, for Years, or for Support 

A testamentary gift to the testator's widow for life, 
for a term of years, during widowhood, or for support is 
in lieu of her dower rights so as to require an election 
between them where the testator so intends; but where 
his intention is otherwise such a gift is in addition to her 
dower rights and an election is not required. 

A testamentary gift to the testator’s widow for 
life, 14 for a term of years, 16 during widowhood, 16 
or during the minority of children, 17 may be in 
lieu of dower where such an intention on the part 
of the testator is expressed or clearly implied, al¬ 
though such a provision does not necessarily put 
the widow to her election. 18 In a number of in- 


4 . Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620—Bank of Com¬ 
merce & Trust Co. v. Trigg 1 , 280 
P. 563, 138 Okl. 216. 

Clear Incompatibility 

The only sufficient and adequate 
demonstration which, in the absence 
of express words, will put the widow 
to her election, is a clear incompati¬ 
bility, arising on the face of the will, 
between a claim of dower and a 
claim to the benefit given by the will. 
N.Y.—In re Mankowski's Estate, 101 
N.Y.S.2d 500—In re Greener’s Es¬ 
tate, 45 N.Y.S.2d 443. 

5. Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620—Bank of Com¬ 
merce & Trust Co. v. Trigg, 280 P. 
563, 138 Okl. 216. 

6. N.Y.—In re Greener’s Estate, 45 
N.Y.S.2d 443. 

7. N.Y.—In re Greener’s Estate, su¬ 
pra. 

Vt.—Phillips v. Northfleld Trust Co., 

179 A. 154, 107 Vt. 243. 

8. N.Y.—In re Greener’s Estate, 45 
N.Y.S.2d 443. 

9. Ga.—Holt v. First Nat. Bank & 
Trust Co. in Macon, 178 S.E. 433, 

180 Ga. 184. 

Va.—Seaton v. Seaton, 34 S.E.2d 236, 
184 Va. 180. 

Bealty acquired prior to statute 
In New York where realty was ac¬ 
quired by testator during coverture 
prior to Sept. 1, 1930, his widow 
has a dower interest therein, unless 


the will expressly or by implication 
makes testamentary provision for 
her in lieu of dower. 

N.Y.—In re Sealey’s Will, 113 N.Y.S. 
2d 42. 

10. N.Y.—In re Mankowski’s Estate, 
101 N.Y.S.2d 500. 

Testamentary provisions held Incon¬ 
sistent with dower 

N.Y.—In re Mankowski’s Estate, su- | 
pra. 

11. N.Y.—In re Sealey's Will, 113 
N.Y.S. 2d 42—In re Mankowski’s 
Estate, 101 N.Y.S.2d 500. 

12 . N.Y.—In re Mankowski’s Estate, 
supra. 

Power of sale held inconsistent with 
dower rights 

N.Y.—In re Mankowski’s Estate, su¬ 
pra. 

13. Mo.—Andrews v. Brenizer, App., 
230 S.W.2d 787. 

Or.—U. S. Nat. Bank of Portland 
v. Daniels, 177 P.2d 246, 180 Or. 
356, 171 A.L.B. 644. 

14. N.J.—Federal Trust Co. v. Ost, 
183 A. 830, 120 N.J.Eq. 43, opinion 
supplemented on other grounds 
186 A. 579, 120 N.J.Eq. 475, af¬ 
firmed 191 A, 746, 121 N.J.Eq, 608. 

69 C.J. p 1098 note 93. 

Gift held in lieu of dower 

(1) Generally. 

N.J.—Federal Trust Co. v. Ost, supra. 
69 C.J. p 1098 note 93 b. 

(2) Where state court declared un¬ 
constitutional state statute vesting in 
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a widow one third of her deceased 
husband’s estate absolutely, widow to 
whom husband by his will gave a life 
interest in one third of his estate, was 
entitled only to a life interest in the 
one third specified in the will. 

U.S.—Keed’s Estate v. C. I. It., C.A. 
Neb., 171 F.2d 685. 

15. Va.—Wiseley v. Findlay, 3 Band. 
361, 24 Va. 361, 15 Am.D. 712. 

16. N.Y.—In re Gruman's Estate, 
71 N.Y.S.2d 345, 272 App.Div. 415. 

69 C.J. p 1099 note 95. 

Bights to cease on remarriage 
Devise of life estate in realty to 
widow was inconsistent with her 
dower rights where her rights were 
to cease on her remarriage. 

N.Y.—In re Gruman’s Estate, supra. 

17. Ky.—Huhlein v. Huhlein, 8 S.W. 
260, 87 Ky. 247, 10 Ky.Lr, 107. 

69 C.J. p 1099 note 96. 

18. N.Y.—In re Stevens’ Will, 277 
N.Y.S. 459, 154 Misc. 415. 

69 C.J. p 1099 note 97. 

Ziife estate 

(1) Generally. 

N.Y.—In re Stevens’ Will, supra. 

69 C.J. p 1099 note 97 [a]. 

(2) Fact that widow is given a 
mere life estate in realty is not 
necessarily inconsistent with an as¬ 
sertion of dower right. 

N.Y.—In re Gruman’s Estate, 71 N. 
Y.S.2d 345, 272 App.Div. 415. 
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stances a testamentary provision for the support 
or maintenance of the widow has been held not 
intended to be in lieu of her dower or statutory 
rights. 19 

c. Creation of Trust 

The creation of a testamentary trust for the benefit 
of the testator's widow is not of itself inconsistent with 
the widow's dower rights so as to require her to elect 
between them, and an election is not required where the 
testator intended them to be cumulative; but, if he in¬ 
tended the trust to be in lieu of her dower rights, she 
must elect between them. 

The creation of a testamentary trust for the 
benefit of the testator's widow, of itself is not in¬ 
consistent with, or repugnant to, the widow's asser¬ 
tion of dower so as to require her to elect between 
them. 20 Under statutes which change the common- 
law rule that testamentary gifts to the testator’s 
widow are presumed in addition to her common-law 
or statutory rights in the testator’s estate, discussed 
generally supra § 1258, a trust for the widow is 
presumably in lieu of the widow’s dower or other 
rights so as to require an election between them, un¬ 
less it plainly appears from the will that the testator 
intended it to be in addition thereto; 21 but, in the 
absence of a statute providing otherwise, testa¬ 
mentary gifts to a trustee for the benefit of the testa¬ 
tor’s widow are presumed in addition to her dower 
rights, and, unless the will expressly or by clear and 
manifest implication provides otherwise, she is not 
required to elect between them. 22 

The creation of a trust for the widow is con¬ 
sidered in lieu of her dower or statutory rights and 
she is required to elect between them where the 
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will expressly states that the trust is in lieu of her 
dower rights. 23 An election is also required where 
the trust is manifestly inconsistent with the asser¬ 
tion or enforcement of such rights, 24 as where the 
trust includes all the real estate of the testator. 26 
This is particularly true where the trustees are em¬ 
powered to sell, mortgage, or lease the real estate, 26 
although the grant of a power of sale to executors 
has been held not to be conclusive; 27 where the trus¬ 
tees have the management and control of the trust 
res; 28 where the wife is made the sole beneficiary 
of a trust including all of the testator’s property, 29 
or all of his property included in the residuary es¬ 
tate; 30 or where the trust, although created for 
other purposes, amply provided for the wife, giving 
to her, if necessary, the entire income and prin¬ 
cipal. 31 Where it appears from the context of the 
will that the trust of all the testator’s real estate 
contemplated nothing more than what remained 
after deduction of dower, the widow is not put to her 
election. 32 

d. Gift of Realty or Personalty 

(1) In general 

(2) Bequest of personalty 

(1) In General 

in general, gifts to the testator's widow In lieu of 
dower are any gifts the testator so intends and may be 
of property of any kind in any form, but under some stat¬ 
utes a gift of realty is presumed in lieu of dower. 

In general, gifts to the testator’s widow in lieu 
of dower are any gifts the testator so intends and 
they may be of property of any kind, in any form. 33 


(3) A devise by testator to widow 
of a legal life estate is not incon¬ 
sistent with dower. 

N.Y.—In re Mankowski’s Estate, 101 
N.Y.S.2d 600. 

19. Iowa.—Bentley v. Bentley, 84 
N.W. 676, 112 Iowa 626. 

60 C.J. p 1099 note 98. 

20. N.Y.—Gray v. Gray, 39 N.Y.S. 
57, 5 App.Div. 132, 16 Misc. 226. 

In re Greener’s Estate, 45 N.Y.S. 
2d 443. 

Election held not required 

N.Y.—In re Greener’s Estate, supra. 

21. Minn.—In re Evans’ Estate, 177 
N.W. 126, 145 Minn. 252, 8 A.L.R. 
1631. 

22. N.Y.—Gray v. Gray, 39 N.Y.S. 
57, 5 App.Div. 132, 16 Misc. 226. 

69 C.J. p 1099 note 1. 

Effect of statute 

A statute providing that a devise 
of a legal estate in lands direct to 
the widow bars her dower in the ab¬ 
sence of any declaration in the will 
with respect to the matter, unless 


the widow renounces the will, has 
no application to a devise of lands 
to trustees for the use of the widow. 
N.J.—Van Arsdale v. Van Arsdalo, 26 
N.J.Law 404. 

Moore v. Moore, 92 A. 948, 84 N.J. 
Eq. 39—Colgate’s Ex’r v. Colgate, 
23 N.J.Eq. 372. 

23. N.J.—Hill v. Hill, 41 A. 943, 62 
N.J.Law 442. 

24. N.J.—Colgate’s Ex’r v. Colgate, 
23 N.J.Eq. 372. 

N.Y.—In re Gutman’s Will, 64 N.Y.S. 
2d 270. 

69 C.J. p 1099 note 3. 

25. Minn.—In re Evans' Estate, 177 
N.W. 126, 145 Minn. 252, 8 A.L.R. 
1631. 

69 C.J. p 1099 note 4. 

26. N.Y.—Rubenstein v. Rubenstein, 
224 N.Y.S. 727, 221 App.Div. 612. 

27 . N.Y.—In re Ellinger’s Estate, 
198 N.Y.S. 187, 120 Misc. 276. 

trader common-law presumption 
Del.—Kinsey v. Woodward, 3 Del. 
459. 


28 . N.Y.—Asch v. Asch, 21 N.E. 70, 
113 N.Y. 232. 

Rubenstein v. Rubenstein, 224 
N.Y.S. 727, 221 App.Div. 612. 

In re Gutman’s Will, G4 N.Y.S. 
2d 270—In re Greener's Estate, 45 
N.Y.S.2d 443. 

Or.—U. S. Nat. Bank of Portland v. 
Daniels, 177 T. 2d 246, 180 Or. 356, 
171 A.L.R. 644, overruling McDer- 
mid v. Bourhill, 199 P. 610, 101 Or. 
305, 22 A.L.R. 428. 

29. N.Y.—Asch v. Asch, 21 N.E. 70, 
113 N.Y. 232. 

30. N.Y.—In re Lakner’s Estate, 211 
N.Y.S. 174, 125 Misc. 654. 

31. Ark.—U. S. Fidelity & Guaranty 
Co. v. Edmondson, 59 S.W.2d 488, 
187 Ark. 257. 

32 . N.Y.-—In re Shields’ Estate, 124 
N.Y.S. 1003, 68 Misc. 264, 7 Mills 
Surr. 538. 

33. Md.—Yungerman v. Yungerman, 
170 A. 170, 165 Md. 609, 91 A.L.R. 
863. 
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Independent of statute, a devise of realty is not in 
lieu of dower in the absence of an express or im¬ 
plied intention of the testator to the contrary; 34 but 
a devise of realty is held to be in lieu of dower, with¬ 
out express words of exclusion, whenever the claim 
of dower is inconsistent with the will, or so repug¬ 
nant to its provisions as to disturb and defeat 
them. 35 

Under some statutes, the form of property as the 
testator had it, whether realty or personalty, which 
he has appropriated to the widow’s benefit is deter¬ 
minative, in the absence of express provision other¬ 
wise, of whether or not it is intended in lieu of the 
widow’s dower in land or of her statutory share of 
the personal estate, a gift of lands being presumed 
in lieu of dower; 36 but the form in which testamen¬ 
tary benefits are ultimately to reach the widow are 
not determinative of whether the gift is in lieu of 
dower or other rights. 37 Under statute so declaring, 
a devise of realty to the testator’s widow is held to be 
in lieu of dower whenever the facts bring the case 
within its terms; 38 but the statute, even though its 
terms are broad enough to comprehend real estate 
wherever situated,, is not applicable to devises of 
land in another state. Such a devise will not bar the 
widow’s dower in lands lying in the testator’s state. 39 
Under a statute requiring election to entitle the 
widow to dower, but further providing that when a 
bequest of personal estate is made to her but the 
whole of the husband’s property, including the be¬ 
quest, is taken for the payment of his debts she may 
sue for dower without first making her election, she 
is entitled to dower under such circumstances with¬ 
out renouncing the will even though the will gave 
her the real as well as personal estate where it ap¬ 
pears that an exhaustion of the personal estate 
necessitates a sale of realty to pay the debts. 40 A 
devise in fee to the widow of a fractional share of 
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the testator’s realty is not repugnant to her right 
of dower so as to require an election. 41 

(2) Bequest of Personalty 

The intention of the testator controls in determining 
whether or not a bequest of personalty is in lieu of hi* 
widow’s dower rights. 

A bequest of personalty is in lieu of dower if the 
testator expressly so provides in his will, 43 or 
the testator’s purpose to that effect is to be gathered 
from the provisions of the will, 43 or if such inten¬ 
tion is established by the inconsistency of the bequest 
and dower, 44 A bequest in lieu of dower does not 
bar the widow’s rights in personal property. 45 

In jurisdictions following the common-law - rule, 
a bequest of personalty does not bar dower in the 
absence of an intention to the contrary on the part 
of the testator; 46 but a different rule prevails under 
the statute. 47 Statutes requiring renunciation of a 
devise of realty by the widow before she can claim 
her dower do not operate to require renunciation of 
a bequest of personalty before claiming dower rights 
in the realty; 48 nor does a will making bequests of 
personalty to the widow, and expressly declaring 
that she shall waive dower, bar a widow, who has 
accepted the will, from her distributive share in the 
intestate personal estate forming the residue. 49 Un¬ 
der some statutes a gift of personalty is presumed 
in lieu of the widow’s statutory share of the per¬ 
sonal estate. 50 A statute providing that a widow’s 
share thereunder cannot be affected by any will un¬ 
less she consents thereto applies both to personal and 
real property, and a widow who does not renounce 
her rights under the statute cannot take under the 
will. 61 Where a widow, entitled under the common- 
law rule both to dower and to provisions made for 
her in the will, releases her right to a bequest of 
personalty, she may still recover her dower even 


34. N.T.—In re Springsteen, 149 N. 
Y.S. 278, 86 Misc. 389, 12 Mills 
Surr. 311. 

In re Amsinck’s Estate, 155 N.Y. 
S. 1089. 

35. N.J.—Stark v. Hunton, 1 N.J.Eq. 
216. 

S.C.—Hair v. Goldsmith, 22 S.C. 566. 

36. Md.—Yungerman v. Yungerman, 
170 A. 170, 165 Md. 609, 91 A.L.R. 
863. 

37. Md.—Yungerman v. Yungerman, 
supra. 

38. Mo.—Young v. Boardman, 10 S. 
W. 48, 97 Mo. 181. 

69 C.J. p 1100 note 13. 

39. N.J.—Van Arsdale v. Van Ars- 
dale, 26 N.J.Law 404. 

N.Y.—Roessle v. Roessle, 148 N.Y.S. 
659, 163 App.Div. 344. 


40. Tenn.—Jarman v. Jarman’s 
Heirs, 4 Lea 671. 

41. N.Y.—In re Greener’s Estate, 45 
N.Y.S.2d 443. 

42. N.Y.—In re Valentino's Will, 190 
N.Y.S. 155, 115 Misc. 574. 

69 C.J. p 1100 note 16. 

43. R.I.—Rhode Island Hospital 
Trust Co. v. Briggs, 160 A. 197, 
52 R.I. 254. 

S.C.—Matthews v. Clark, 89 S.E. 471, 
105 S.C. 13. 

44. N.J.—Griggs v. Veghte, 19 A. 
867, 47 N.J.Eq. 179. 

69 C.J. p 1100 note 18. 

45. N.Y.—Hatch v. Bassett, 52 N.Y. 
359. 

69 C.J. p 1100 note 19. 
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Effect of election to take dower on 
widow's testamentary rights In 
personalty see infra $ 1288. 

46. N.Y.—In re Harrington’s Estate. 
248 N.Y.S. 785, 139 Mine. 97- 
Weeks v. Guerin, 200 N.Y.S, 387, 
121 Misc. 131. 

47. Ala.—Hilliard v. Binford’s Heirs, 
10 Ala, 977. 

48. Ark,—Kollar v. Noble, 42 S.W. 
2d 408, 184 Ark. 297. 

69 C.J. p 1100 note 22. 

49. Mass.—Johnson v, Goss, 132 
Mass. 274. 

50. Md.—Yungerman v. Yungerman, 
170 A. 170, 165 Md. 609, 91 A.L.R. 
863. 

151- Iowa.-r-In re Foster, 33 N.W. 
I 135, 41 N.W. 43, 76 Iowa 364. 
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though her release in incorrect form purports to re¬ 
lease her dower in the personalty. 52 

S 1262. -- Widow’s Allowance or Exemp¬ 

tion 

As a general rule, the widow of a testator, unless pre¬ 
cluded by the terms of the will, Is entitled to her statu¬ 
tory allowances and exemptions in addition to any pro¬ 
vision made for her by the will, and she need not elect 
between them. 

Although it has been held that a widow of a testa¬ 
tor who elects to accept the provision made for her 
in the will is not entitled to her statutory allowance 
in addition thereto, 53 generally, unless precluded by 
the terms of the will, she is entitled to her statutory 
allowances and exemptions in addition to any provi¬ 
sion made for her by the will. 54 Thus, it generally 
is not necessary for the testator’s widow to dissent 
from the will in order to entitle her to exemptions 
provided by statute, 65 or to a statutory allowance to 
the widow for support, 66 or to the personal property 
allowances which the statute makes her absolute 
property without election on her part. 67 If the 
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testator intends the provisions in the will for his 
widow to be in addition to her statutory right to a 
share of the personal property of the estate, she need 
not elect between them. 58 

Ordinarily, however, a testator may make provi¬ 
sion in his will for his widow in lieu of her statutory 
allowances and exemptions, and thus require her to 
elect between them. 69 In some jurisdictions the 
widow may be put to an election between her stat¬ 
utory right to an allowance and the will if the 
will expressly so provides, 60 and under some stat¬ 
utes she is put to such an election only where the 
will expressly, and not where it impliedly, so pro¬ 
vides. 61 Under other statutes she is not entitled to 
take under the will and in addition her statutory 
allowances or exemptions, but is put to an election 
between them, where to give her such allowances 
and exemptions would be inconsistent with the pro¬ 
visions of the will, 62 as where it appears that the 
testamentary provision was intended to be in lieu of 
the widow’s statutory rights in her husband’s es¬ 
tate. 63 She is put to an election where the will so 
provides by clear implication, 64 founded on the fact 


52. Ind.—Ostrander v. Spickard, 8 
Blackf. 227. 

53 . Ky.—Shaw v. Grimes, 218 S.W. 
447, 187 Ky. 250. 

N.C.—Jones v. Callahan, 89 S.E.2d 
111, 242 N.C. 566. 

24 C.J. p 253 note 72. 

54. Ga.—Rogers v. Woods, 10 S.E. 
2d 404, 63 Ga.App. 195. 

Kan.—In re Place’s Estate, 203 P. 
2d 132, 166 Kan. 528—In re Faw¬ 
cett’s Estate, 183 P.2d 403, 163 
Kan. 448. 

Miss.—Stewart v. Stewart, 96 So. 694, 
132 Miss. 515—Whitehead v. Kirk, 
64 So. 658, 106 Miss. 706—Turner 
v. Turner, 30 Miss. 428. 

McReary v. Robinson, 12 Smedes 
& M. 318. 

Mo.—McLaughlin v. Tralle, 274 S.W. 
2d 316. 

Ohio.—Scharkofsky v. Landfear, 197 
N.E. 810, 60 Ohio App. 213—Heg- 
ner v. Hegner, 9 Ohio App. 147. 

24 C.J. p 253 note 73. 

Effect of widow's election to take: 
Against will see infra § 1288. 
Under will see infra § 1287. 
Necessity of election in claiming 
homestead see infra § 1264. 
Widower’s allowance see infra § 1267. 

Presumption 

Where will did not provide that be¬ 
quest to widow should be in lieu of 
statutory allowance, presumption 
was that testator had in mind that 
widow would claim allowance if she 
desired. 

Or.—In re Shepherd’s Estate, 49 P, 
2d 448, 152 Or. 15. 


Preferred claim 

A widow’s right of election has 
been held not affected by her claim¬ 
ing her statutory exemption, where 
the election and exemption provisions 
are separate and distinct provisions 
of the law and the widow’s exemption 
is a claim preferred in law and at¬ 
taches to all estates, whether the de¬ 
cedent dies testate or intestate. 

Pa.—In re Cramm’s Estate, 198 A. 
653, 329 Pa. 528. 

55. Ala,—Crownover v. Crownover, 
113 So. 42, 216 Ala. 286. 

69 C.J. p 1101 note 27. 

56. Ga.—Bowen v. Bowen, 37 S.E.2d 
797, 200 Ga. 572. 

McDaniel v. Kelley, 5 S.E.2d 672, 
Cl Ga.App. 105. 

Mich.—Moore v. Moore, 12 N.W. 180, 
48 Mich. 271. 

Miss.—Stewart v. Stewart, 96 So. 
694, 132 Miss. 515. 

57. Mo.—In re Dean’s Estate, 166 S. 
W.2d 529, 350 Mo. 494. 

First Nat Bank of Kansas City 
v. Schaake, 203 S.W.2d 611, 240 
Mo.App. 217. 

69 O.J. p 1101 note 29. 

58. Vt.—In re O’Rourke’s Estate, 
175 A. 24, 106 Vt. 327. 

59. Ga.—Bowen v. Bowen, 37 S.E.2d 
797, 200 Ga. 572. 

Rogers v. Woods, 10 S.E.2d 404, 
63 Ga.App. 195—Clark v. Clark, 9 S. 
E.2d 710, 62 Ga.App. 738. 

Ohio.—Bolles v. Toledo Trust Co., 58 
N.E.2d 381, 144 Ohio St. 195. 

Tex.—Lindsley v. Lindsley, 163 S.W. 
2d 633, 139 Tex. 512. 
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60. Cal.—In re Bump’s Estate, 92 P. 
643, 644, 152 C. 274. 

Ohio.—Bolles v. Toledo Trust Co., 58 
N.E.2d 381, 144 Ohio St. 195. 
Election held required. 

N.Y.—In re Rosenthal’s Estate, 25 2 
N.Y.S. 596, 141 Misc. 404. 

Year’s support 

Ga.—Bowen v. Bowen, 37 S.E.2d 797, 
200 Ga. 572. 

McCullough v. McCullough, 90 S. 
E.2d 100, 92 Ga.App. 833—Rogers v. 
Woods, 10 S.E.2d 404, 63 Ga.App. 
195—Clark v. Clark, 9 S.E.2d 710, 
62 Ga.App. 738—Burch v. Harrell, 
196 S.E. 205, 57 Ga.App. 514. 

61. Ohio.—Hegner v. Hegner, 9 Ohio 
App. 147. 

Will held to contain express provi¬ 
sion requiring election 
Under will expressly providing 
that provision made for widow in 
will should be taken in lieu of all 
widow's rights, claims, and estate 
given to her by law by way of dower 
or otherwise, widow, if she elects 
to take under will, would not be en¬ 
titled to receive one year's allowance 
for support of herself and children. 
Ohio.—Bolles v. Toledo Trust Co., 
68 N.E.2d 381, 144 Ohio St. 195. 

62. Miss.—McGaughey v, Eades, 29 
So. 516, 78 Miss. 853. 

Tex.—Miller v. Miller, 235 S.W.23 
624, 149 Tex. 543. 

24 C.J. p 253 note 75. 

63. Tex.—Miller v. Miller, supra. 

24 C.J. p 254 note 76. 

64. Tex.—Miller v. Miller, supra. 

69 C.J. p 1101 note 31. 
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that it would be inconsistent with the will or so 
repugnant to its provisions as necessarily to defeat 
them, 66 or where the will is open to no other con¬ 
struction. 66 If, however, the will does not in ex¬ 
press terms or by clear implication otherwise di¬ 
rect, she takes both under the will and under the 
statute. 67 The widow is not required to elect be¬ 
tween the will and her statutory allowances and 
exemptions by a provision in the will that its pro¬ 
visions for the widow are in lieu of dower or similar 
rights, 66 or by a will conditioned that the widow be 
barred of all rights, interests, or claims against the 
estate by taking thereunder. 69 Under some statutes 
personal property exempt to the widow is not con¬ 
sidered a part of the estate in determining the right 
of the widow to take her intestate share against 
the will. 70 

In conformity with the rule that there is no 
necessity for the testator's widow to make an elec¬ 
tion where the will confers no benefit on her, as 
discussed supra § 1257, a widow is not put to an 
election where the will bequeaths her property less 
in value than that allowed her as a widow's award 
under statute and a life interest in property she owns 
in fee simple. 71 Where a will disposes of all the 
testator's estate and makes no provision for the 
widow, she may claim her allowance or exemption 
without dissenting from the will. 72 
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Under a statute providing that testamentary pro¬ 
visions for the widow are presumed in lieu of, and 
not in addition to, the exempt property, the widow, 
in the absence of a showing that the intention was 
clear and explicit to the contrary, cannot claim the 
exempt property in addition to the testamentary 
provisions in her favor; 73 but such a statute refers 
to the quantity of property and not to its quality or 
character, and hence if the testamentary provisions 
in favor of the widow happen to include the exempt 
property, the fact that she takes it under the will 
does not change its quality or character. 74 A stat¬ 
ute, providing that testamentary provisions for the 
widow are presumed in lieu of, and not in addition 
to, her distributive share, the homestead, and exemp¬ 
tions, has been held inapplicable to a statutory right 
to an allowance to the widow for support. 75 

§ 1263. - Provision Otherwise than by 

Will 

A widow of a testator may be required to elect be. 
tween provisions made for her by the testator by the will 
and provisions otherwise than by the will, where the pro¬ 
visions are inconsistent, but an election Is not required 
where there is no such Inconsistency between the pro¬ 
visions. 

A widow may be required to elect between a provi¬ 
sion for her made by the will and another provision 
made for her by the testator in some other way, 


Year's support 

Ga.—Bowen v. Bowen, 37 S.E. 2d 797, 
200 Ga. 572. 

McCullough v. McCullough, 90 S. 
E.2d 100, 92 Ga.App. 833—Rogers 
v. Woods, 10 S.E.2d 404, 63 Ga. 
App. 195—Clark v. Clark, 9 S.E. 
2d 710, 62 Ga.App. 738—Burch v. 
Harrell, 196 S.E. 205, 57 Ga.App. 
514. 

Election held required 

Kan.—In re Fawcett's Estate, 183 P. 

2d 403, 163 Kan. 448. 

Tex.—Lindsley v, Lindsley, 163 S.W. 

2d 633, 139 Tex. 512. 

Testamentary provisions held not in 
lieu of year's support 
Ga,—Clark v. Clark, 9 S.E.2d 710, 
62 Ga.App. 738. 

65. Ga.—Bowen v. Bowen, 37 S.E. 
2d 797, 200 Ga. 572. 

McCullough v. McCullough, 90 S. 
E.2d 100, 92 Ga.App. 833—Clark v. 
Clark, 9 S.E.2d 710, 62 Ga.App. 738. 

Matters determinative of inconsist¬ 
ency 

Whenever a year’s support, if tak¬ 
en, will be carved out of property 
disposed of by the will or out of 
property the executors have been 
directed to keep together, the right 
to a year's support is inconsistent 
with the provisions of the will, but if 
the provisions of the will will be dis¬ 


turbed only slightly by the setting 
aside of a year’s support they will 
be held not inconsistent with, and in 
lieu of, the right to a year’s sup¬ 
port. 

Ga.—Burch v. Harrell, 196 S.E. 205, 
57 Ga.App. 514. 

Claim for year's support held incon¬ 
sistent with will 

Ga.—Rogers v. Woods, 10 S.E. 2d 
404, 63 Ga.App. 195. 

Claim for year's support held not in¬ 
consistent with will 
Ga.—Burch v. Harrell, 196 S.E. 205, 
57 Ga.App. 514. 

66. Tex.—Lindsley v. Lindsley, 163 
S.W.2d 633, 139 Tex. 512. 

67. Ga.—Matthews v. Matthews, 13 
S.E.2d 843, 64 Ga.App. 580—Clark 
v. Clark, 9 S.E.2d 710, 62 Ga.App. 
738—Burch v. Harrell, 196 S.E. 205, 
57 Ga.App. 514. 

Kan.—In re Place's Estate, 203 P.2d 
132, 166 Kan. 528. 

6a N.Y.—In re Galewitz' Estate, 148 
N.Y.S.2d 823. 

Ohio.—Scharkofsky v. Landfear, 197 
N.E. 810, 50 Ohio App. 213. 

24 C.JT. p 253 note 74. 

No implication of inconsistency 

Statutory right to an allowance to 
the widow of testator for support 
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is a part of the expenses of admin¬ 
istration, and not an interest or part 
of the estate for distribution, and 
provision of will that it is In lieu of 
dower and other statutory provi¬ 
sions in widow's favor, but which 
makes no reference to the statutory 
right to an allowance to the widow 
for support is not Impliedly incon¬ 
sistent with such right for support. 
Iowa.—In re Frick's Estate, 182 N.W. 
790, 192 Iowa 75. 

69. Ohio.—Scharkofsky v. Landfear, 
197 N.B. 810, 50 Ohio App. 213. 

70. N.Y.—In re Curley's Will, 272 
N.Y.S. 489, 151 Misc. 664, modified 
on other grounds 280 N.Y.S. 80, 
245 App.Div. 255, affirmed 199 N.E. 
665, 269 N.Y. 548. 

71. U.S.—C. I. R. v. Kelly's Estate, 
C.C.A.7, 84 F.2d 958, certiorari de¬ 
nied Helvering v. Kelly, 57 S.Ct. 
230, 299 U.S. 603, 81 L.Ed. 445. 

72. Neb.—Godman v. Converse, 57 
N.W. 394, 38 Neb. 657. 

24 C.J. p 253 note 71. 

73. Iowa.—O'Day v. O'Day, 292 N. 
W. 516, 228 Iowa 650. 

74. Iowa.—O'Day v. O'Day, supra. 

75. Iowa.—In re Frick’s Estate, 182 
N.W. 790, 192 Iowa 75. 
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where the two provisions are inconsistent; 76 but, in 
the absence of any such inconsistency between the 
two provisions, the widow is not put to her election 
by reason of the fact that the testator has made pro¬ 
vision for her outside of his will, 77 and there is no 
inconsistency between the provisions within the 
meaning of the rule when one of them is void. 78 
Accordingly, the fact that the wife is the beneficiary 
in a policy or policies of insurance on the life of the 
testator does not put her to her election between 
the will and the policy ; 79 but where the two gifts 
are inconsistent, the widow is put to her election, 80 
and, except where the policy is not subject to testa¬ 
mentary change, 81 where the testator declares in the 
will that the proceeds of the policy shall be in lieu 
of dower or other right, the widow is put to her 
election between the policy and dower. 82 Under a 
statute so providing, if after marriage a pecuniary 
provision is made for the wife in lieu of dower she 
must make her election whether she will take such 
pecuniary provision or her dower rights, but she is 


not entitled to both. 83 

§ 1264. -Property as to Which Election 

May Become Necessary 

a. In general 

b. Community property 

c. Homestead 

a. In General 

In general, the property as to which election may 
become necessary by the widow of a testator is all prop¬ 
erty, both real and personal, which constitutes the es¬ 
tate of the testator, and which is subject to testamentary 
disposition by him and is included within the terms of his 
will or a statute requiring election. 

In general, the property as to which election may 
become necessary by the widow of a testator is all 
property which constitutes the estate of the testator 
at his death, 84 both realty and personalty, wherever 
situated, 85 which is subject to testamentary disposi¬ 
tion by him, 86 and which is included within the terms 
of his will 87 or a statute requiring election, 88 and 


76 . N.J.—First Nat. Bank of Prince- | 
ton v. Miley, 65 A.2d 653, 3 N.J. j 
Super. 348. 

69 C.J. p 1101 note 34. 

Election between gift by will and by 
nontestamentary act generally see 
supra § 1240. 

Necessity for election by widower 
see infra § 1267. 
trader antenuptial agreement 
N.J.—First Nat. Bank of Princeton 
v. Miley, supra. 

77 . Minn.—Sherman v. Lewis, 46 N. 
W. 318, 44 Minn. 107. 

69 C.J. p 1101 note 35. 

78. Wis.—Rowell v. Barber, 125 N. 
W. 937, 142 Wis. 304, 27 L.R.A.,N. 
S., 1140. 

79 . Kan.—In re Garden’s Estate, 148 
P.2d 745, 158 Kan. 554. 

69 C.J. p 1101 note 37. 

8a Ill.—Buehrle v. Buehrle, 126 N. 

E. 539, 291 Ill. 589. 

Insurance disposed to others 
Widow given all of testator’s per¬ 
sonal property by will whereby testa¬ 
tor attempted to set up trust fund 
for children from proceeds of insur¬ 
ance payable to widow as beneficiary 
must elect whether to surrender in¬ 
surance to testamentary fiduciaries 
and take under will or whether to 
retain insurance and abandon rights 
under will. 

N.Y.—In re Smith’s Estate, 269 N.Y. 
S. 270, 150 Misc. 367. 

81. Kan.—In re Garden’s Estate, 148 
P.2d 745, 158 Kan. 554. 

82. N.Y.—Haywood v. Haywood, 225 
N.Y.S. 84, 130 Misc. 742. 

83. N.Y.—In re Leggett’s Estate, 32 
N.Y.S.2d 921. 


Gift held pecuniary provision within 
statute 

N.Y.—In re Leggett’s Estate, supra. 

84. N.H.—Trafton v. Trafton, 72 A. 
2d 457, 96 N.H. 188. 

N.Y.—In re Erstein’s Estate, 129 N. 
Y.S.2d 316, 205 Misc. 924—In re 
Harris’ Estate, 271 N.Y.S. 464, 150 
Misc. 758. 

Property undisposed of by will see 
supra § 1260 b. 

Entire net estate 

N.Y.—In re Colaci's Estate, 42 N.E. 
2d 466, 288 N.Y. 158. 

In re Weiss' Will, 64 N.Y.S.2d 
331. 

Estate arising on death 

A statute providing for election be¬ 
tween dower and testamentary dis¬ 
positions in lieu of dower contem¬ 
plates estates which arise on the 
death of the husband. 

W.Va.—Lazzeil's Ex'rs v. Lazzell, 189 
S.E. 91, 118 W.Va. 154. 

85 . N.Y.—In re Ryan’s Estate, 107 
N.Y.S.2d 641, 201 Misc. 632, modi¬ 
fied on other grounds In re Ryan's 
Will, 114 N.Y.S.2d 1, 280 App.Div. 
410—In re Harris’ Estate, 271 N.Y. 
S. 464, 150 Misc. 758. 

In re Maguire’s Estate, 139 N.Y. 
S.2d 637—In re Wittner’s Estate, 
82 N.Y.S.2d 759, reversed on other 
grounds 95 N.E.2d 798, 301 N.Y. 
461. 

Bents from foreign realty 

Where personalty of estate was 
set oft to widow as exempt prop¬ 
erty, and balance of estate was real¬ 
ty in another state, and the will 
gave testator's widow one-third net 
income for life from trust in lieu 
of dower rights, and administrator 


who was son of decedent treated 
rents collected during administration 
as assets of estate by seeking to pay 
executor’s commissions and attor¬ 
ney's fees from them, court would 
treat such rents as assets of estate 
and allow surviving spouse limited 
right of election in amount of $2,- 
500. 

N.Y.—In re Ellis' Estate, 139 N.Y.S. 
2d 640. 

Divisible between real and personal 
estate 

Statute providing for a widow’s 
waiver of provisions of will is di¬ 
visible as between real and personal 
estate. 

N.H.—Cowan v. Cowan, 6 A.2d 179, 
90 N.H. 198. 

86. N.C.—Alexander v. Fleming, 130 
S.E. 867, 190 N.C. 815. 

87 . Ind.—Johnson v. Snyder, 142 N. 
E. 877, 82 Ind.App. 215. 

N.Y.—In re Perlmutter’s Will, 98 N. 

Y.S.2d 968, 199 Misc. 330. 

69 C.J. p 1102 note 40. 

Includes specific bequests in will 

N.Y.—In re Weiss’ Will, 64 N.Y.S. 
2d 331. 

Insurance 

Where testator used apt words to 
dispose of insurance on his life un¬ 
der a policy payable to his estate, 
the widow was entitled to elect with 
respect thereto, and where she dis¬ 
sented from the will she was entitled 
to one-third thereof. 

Tenn.—Crockett v. Webb, 257 S.W.2d 
4, 195 Tenn. 88. 

88. Ala.—Dorsey v. Dorsey, 140 So. 
540, 224 Ala. 496. 

69 C.J. p 1102 note 41. 
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which, during his lifetime, he did not divest himself 
of the ownership by a valid sale or gift. 89 

It does not include property which the testator 
validly and irrevocably transferred during his life¬ 
time, 90 such as personal property the husband con¬ 
veyed in his lifetime, 91 even though the transfers 
were made without consideration; 92 the corpus of 
irrevocable or nonillusory inter vivos trusts created 
by the testator; 93 or the proceeds of insurance on 
the life of the testator payable to a third party 
beneficiary. 94 On the other hand, property as to 
which an election by the widow may become neces¬ 
sary includes property transferred by the testator 
under circumstances such that it is considered an 


,97 C.J.S. 

illusory transfer; 95 and where nothing more ap¬ 
pears, the mere creation of a tentative trust, or a 
“Totten trust,” by a bank depositor opening an ac¬ 
count in his name in trust for another is an illusory 
transfer, and such deposits are considered to be a 
part of the depositor’s estate with respect to his 
widow’s statutory rights in his estate and the neces¬ 
sity, or right, of his widow to elect between her stat¬ 
utory rights and testamentary provisions in her 
favor. 96 It has also been held that an action for a 
spouse’s intestate share, predicated on an illusory 
transfer in fraud of marital rights, need not involve 
an election to take against a last will and testament, 
and hence the attack against the transfer may pro¬ 
ceed even though the tranferor died intestate. 97 Un- 


89. NT.—In re Wheeler’s Estate, 
299 N.Y.S, 945, 164 Misc. 441. 

‘90. N.Y.—Krause v. Krause, 32 N.E. 
2d 779, 285 N.Y. 27. 

In re Perlmutter’s Will, 98 N.Y. 
S.2d 968, 199 Mlsc. 330—Hart v. 
Hart, 81 N.Y.S.2d 764, 194 Misc. 
162. 

W.Va.—Lazzell’s Ex’rs v. Lazzell, 189 
S.E. 91, 118 W.Va. 154. 

*69 C.J. p 1102 note 43 [a]. 

•91. Mass.—Kerwin v. Donaghy, 59 
N.E.2d 299, 33 7 Mass. 559. 

92 . N.Y.—Krause v. Krause, 32 N.E. 
2d 779, 285 N.Y. 27. 

Hart v. Hart, 81 N.Y.S.2d 764, 
194 Misc. 162. 

93 . N.Y.—In re Perlmutter’s Will, 
98 N.Y.S.2d 968, 199 Misc 330—In 
re Fields’ Trust, 84 N.Y.S.2Q 645, 
193 Misc. 777, affirmed in part and 
modified in part on other grounds 
93 N.Y.S.2d 267, 276 App.Div. 835, 
appeal denied 97 N.Y.S.2d 194, 276 
App.Div. 1082, modified on other 
grounds 97 N.E.2d 896, 302 N.Y. 
262. 

Sight not given, by statute 

N.Y.—President and Directors of 
Manhattan Co. v. Janowitz, 14 N. 
Y.S.2d 375, 172 Misc. 290, modified 
on other grounds 21 N.Y.S.2d 232, 
260 App.Div. 174, 954. 

Totten trust confirmed, in will 

Where testator had created Totten 
trust in favor of a beneficiary of his 
will, and had made no withdrawals 
from the account, bequest to benefi¬ 
ciary of money in such account by 
will which stated that account was 
in testator’s name in trust for such 
beneficiary was a confirmation of the 
trust, and trust was effective, even 
though testator had not informed 
beneficiary of such deposit during 
his lifetime, and proceeds of such 
trust were not includible in computa¬ 
tion or satisfaction of widow’s right 
of election. 

N.Y.—In re Phipps’ Will, 125 N.Y.S. 
2d 606. 


In Pennsylvania 

(1) Prior to January 1, 1948, the 
effective date of the Estates Act of 
1947, a surviving spouse could not 
treat a revocable deed of trust ex¬ 
ecuted prior to that time as a tes¬ 
tamentary disposition, even though 
the settlor-husband did not die, and 
the provisions as to her become oper¬ 
ative, until thereafter. 

Pa.—In re McKean’s Estate, 71 Pa. 
Dist & Co. 429, affirmed 77 A.2d 
447, 366 Ta. 192—In re Black\s Es¬ 
tate, 73 Pa.Dist. & Co. 86, 37 Del.Co. 
417, 64 York Leg.Rec. 166. 

(2) Unfunded insurance trust cre¬ 
ated before 1948 became testamen¬ 
tary and subject to the widow’s elec¬ 
tion on execution of a supplemental 
agreement in 194 8 which constituted 
a divestment of beneficiaries’ rights 
under the original agreement. 

Pa.—In re Brown's Estate, Orph., 5 
Fiduciary 113. 

(3) When testator transferred life 
insurance policies to an unfunded in¬ 
surance trust under an agreement by 
which he reserved complete control 
and the right to revoke or amend, the 
policies were part of settlor’s testa¬ 
mentary estate, subject to widow's 
election against the will. 

Pa.—In re Brown’s Estate, supra. 

94. N.Y.—Mitchell v. Mitchell, 37 N. 
Y.S.2d Cl2, 265 App.Div. 27, affirm¬ 
ed 50 N.E.2d 106, 290 N.Y. 779. 

In re Perlmutter’s Will, 98 N.Y. 
S.2d 968, 199 Misc. 330. 

95. N.Y.—Hirschfield v. Balaton, GC 
N.Y.S.2d 59. 

Pa.—In re Black’s Estate, 73 Pa. 
Dist. & Co. 86, 37 Del.Co. 417, 04 
York Leg.Rec. 166. 

Trust created prior to election stat¬ 
ute 

Fact that inter vivos trust was 
created by testator prior to effective 
date of statute granting widow right 
of election does not preclude widow’s 
claim that the trust was an illusory 
transfer and the corpus thereof a 
part of his estate on the ground 
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that the widow is thereby attempting 
to apply the statute retroactively. 
N.Y.—Hoehstor v. City Bank Farm¬ 
ers Trust Co., 24 N.Y.S.2d 110, 260 
App.Div. 712, affirmed 42 N.E.2d 
600, 288 N.Y. 588. 

96. N.Y.—Krause v. Krause, 32 N. 
K.2d 770, 285 N.Y. 27. 

Application of Halpern, 100 N.Y. 
S.2d 894, 277 App.Div. 525, affirmed 
100 N.E.2d 120, 303 N.Y. 33. 

In re Getz' Estate, 115 N.Y.S.2d 
18—Steixner v. Bowery Sav. Bank, 
86 N.Y.S.2d 747. 

Pa.—In re Black's Estate, 73 Pa,T>ist. 
& Co. 86, 37 Del.Co. 417, 64 York 
Leg.Rec. 166. 

In re Graham’s Estate, Orph., 42 
Del.Co. 9, 4 Fiduciary 467. 

Revocable trust 

Where testator exercised control 
over bank accounts in his name in 
trust for his children, trust became 
irrevocable only on his death and 
were illusory transfers ns to his 
widow who elected to take Intestate’s 
share of testator’s estate. 

N.Y.—Pichurko v, Richardson, 107 
N.Y.S.2d 365* 

97. N.Y.—Burns v. Turnbull, 41 N, 
Y.S.2d 448, 266 App.Div. 779, af¬ 
firmed 62 N.E.2d 785, 294 N.Y. 889 
—Sehnakenberg v. Schnakenberg, 
28 N.Y.S,2d 841, 262 App.Div. 234, 
appeal denied 30 N.Y.S.2d 399, 262 
App.Div. 966. 

Hirschfield v. Ralston, 66 N.Y.S. 
2d 59. 

Exorcise of election, right unneces¬ 
sary 

In order for the court to determine, 
whether rights of a widow have been 
prejudiced by transfers of a deceased 
husband during his lifetime, it is 
not necessary for widow to exercise 
her statutory right of election to 
take under statute and not under 
will. 

N.Y.—In re Halpern's Estate, 96 N.Y. 
S.2d 596, 197 Misc. 502, modified 
on other grounds Application of 
Halpern, 100 N.Y.S.2d 894, 277 App. 



97 C.J.S. 

der a statute so providing a conveyance of assets 
by a person who retains a power of revocation or 
consumption over the principal thereof is considered 
a testamentary disposition at the election of his 
surviving spouse. 98 

Property as to which election by the widow may 
become necessary does not include land held by the 
testator under a defeasible fee, and which he had no 
right to devise because the fee terminated at his 
death; 99 property over which the testator merely 
had a testamentary power of appointment; 1 proper¬ 
ty held by the testator and another in joint tenancy 
with right of survivorship; 2 or United States Sav¬ 
ings Bonds registered in the name of alternative 
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coowners and payable under federal law to the sur¬ 
viving coowner. 3 Election is not necessary with re¬ 
spect to property not included within the terms of 
the will 4 or a statute requiring election, 6 or with 
respect to property which, under other conditions 
named in the statute, goes to the widow absolutely 
without election. 6 Likewise, an election need not be 
made within the time limitations prescribed by stat¬ 
ute necessary in cases not contemplated by the elec¬ 
tion statute, as discussed supra § 1249. 

Election is not necessary with respect to property 
owned by the widow in her own right and not in¬ 
cluded in her husband’s will ; 7 or as to property the 
absolute title to which the widow acquired after the 


Div. 525, affirmed 100 N.E.2d 120, 
303 N.Y. 33. 

Authority to contrary 
It has been held that under the 
Decedent Estate Law, § 18, the widow 
has no standing to complain of a 
transfer by the creation of a Totten 
trust where the decedent has left no 
will against which the widow can 
elect to take. 

N.Y.—Murray v. Brooklyn Sav. Bank, 
15 N.Y.S.2d 915, 258 App.Div. 132. 

98. Pa.—In re Brown’s Estate, 119 
A.2d 513, 384 Pa. 99. 

Not retroactive 

Statute is not restroactively ap¬ 
plied. 

Pa.—In re Vederman’s Estate, 78 
Pa.Dist. & Co. 207, 2 Fiduciary 
696. 

Public policy 

Statute indicates the public policy 
of the commonwealth, as expressed 
by the legislature, to protect the 
rights of the widow where her de¬ 
ceased husband had made a convey¬ 
ance of assets during his lifetime 
but retaining a power of revocation 
or consumption over the principal, 
and such public policy is to be taken 
into consideration, even in a situa¬ 
tion as to which the section is not 
directly applicable. 

Pa.—In re Vederman's Estate, supra. 
Unfunded insurance trust 

(1) Where settlor set up an un¬ 
funded insurance trust and reserved 
to himself the right to revoke or 
change the beneficiaries and receive 
income and benefits and right to 
withdraw from the operation of the 
agreement all policies and trustee 
was only the agent of the settlor 
during his lifetime, insofar as the 
disposition was intended to take ef¬ 
fect after death, it was testamentary 
in character and the widow was en¬ 
titled to her elective share, regard¬ 
less of when the trust was created. 
Pa.—In re Brown’s Estate, 119 A.2d 

513, 384 Pa. 99. 

(2) Where the settlor set up an un¬ 
funded testamentary insurance trust, 
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and trustee held the policies without 
obligation other than self-keeping, 
and the settlor reserved the right to 
revoke the agreement and withdraw 
any and all policies, the agreement 
constituted a “conveyance” within 
the Estate Act authorizing the sur¬ 
viving spouse to treat the conveyance 
as a testamentary disposition to the 
extent that power or revocation has 
been reserved. 

Pa.—In re Brown’s Estate, supra. 

(3) Where vested interests in un¬ 
funded insurance trust were created 
prior to effective date of statute and 
interests of beneficiaries were di¬ 
vested and new set of interests were 
created and new conveyances to the 
trusts were made after the effective 
date of the statute, the statute ap¬ 
plied thereto. 

Pa.—In re Brown’s Estate, supra. 

99. N.C.—Alexander v. Fleming, 130 

S.E. 867, 190 N.C. 815. 

Dower as to property held by de¬ 
feasible fee is not defeated by wid¬ 
ow’s failure to dissent from hus¬ 
band’s will. 

N.C.—Alexander v. Fleming, supra. 

1. N.Y.-—In re Rogers’ Will, 293 N. 
Y.S. 626, 250 App.Div. 26, leave to 
appeal denied 274 N.Y. 642. 

In re Perlmutter’s Will, 98 N.Y.S. 
2d 968, 199 Misc. 330. 

2. Ill.—Hoeffner v. Hoeffner, 59 N.B. 
2d 684, 389 Ill. 253. 

N.Y.—In re Perlmutter’s Will, 98 N. 
Y.S.2d 968, 199 Misc. 330—Hart v. 
Hart, 81 N.Y.S.2d 764, 194 Misc. 
162. 

In re Lorch’s Estate, 33 N.Y.S.2d 
157. 

3. N.Y.—In re Perlmutter’s Will, 98 
N.Y.S.2d 968, 199 Misc. 330—Hart 
v. Hart, 81 N.Y.S.2d 764, 194 Misc. 
162—In re Kalina's Will, 53 N.Y.S. 
2d 775, 184 Misc. 367, appeal dis¬ 
missed 59 N.Y.S.2d 525, 270 App. 
Div. 761. 

4. Ind.—Johnson v. Snyder, 142 N. 
E. 877, 82 Ind.App. 215. 

69 C.J. p 1102 note 43. 
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Practical construction. 

In construing a will to determine 
what right of property was bequeath¬ 
ed by particular provision if there 
is an ambiguity in that regard, the 
practical construction placed there¬ 
on by all interested parties in acting 
under it through a period of years, 
while not controlling, ‘ will be given 
much weight by court. 

Tex.—Baldwin v. Baldwin, 135 S.W.2d 
92, 134 Tex. 428, answers to cer¬ 
tified questions conformed to 137 

S.W.2d 1067. 

5. Mo.—In re Opel’s Estate, 179 S. 
W.2d 1, 352 Mo. 592—In re Dean’s 
Estate, 166 S.W.2d 529, 350 Mo. 494. 

6D C.J. p 1102 note 44. 

Property widow entitled to as heir 
Provision of the Probate Act au¬ 
thorizing a renunciation of a will by 
surviving spouse applies only where 
survivor is entitled to take as an 
heir. 

Ill.—Hoeffner v. Hoeffner, 59 N.E.2d 
684, 389 Ill. 253. 

6. Mo.—Tipton v. McClary, App., 54 
S.W.2d 400. 

69 C.J. p 1102 note 46. 

Childless husband 
Widow of one who left no descend¬ 
ants was entitled to one half of de¬ 
cedent’s personalty subject to his 
debts without filling an election and 
she could not be deprived of that 
right by different provision in dece¬ 
dent's will. 

Mo.—In re Opel’s Estate, 179 S.W.2d 
1, 352 Mo. 592—In re Dean’s Es¬ 
tate, 166 S.W.2d 529, 350 Mo. 494, 
First Nat. Bank of Kansas City 
v. Schaake, 203 S.W.2d 611, 240 Mo. 
App. 217. 

7. Tex.—Wright v. Wright, 274 S.W. 
2d 670, 154 Tex. 138. 

69 C.J. p 1102 note 42. 

Consideration for inchoate dower 
Widow who joined in coal lease as 
committee for insane husband during 
his lifetime was entitled to royalties 
decreed to her as her absolute prop¬ 
erty in consideration of releasing her 
inchoate right of dower In leased 
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execution of the will by a gift from the testator or 
otherwiseor as to land owned by the testator and 
his wife as tenants by the entireties and not included 
in the husband’s will, 9 or which is devised to the 
wife in fee simple, 10 or to the wife for life with no 
disposition made of the remainder, 11 or, it has been 
held, where the realty is devised to the wife for life 
with remainder over to another. 12 Where the will 
of the husband disposes of property belonging to 
both himself and his wife, and at the same time 
makes provision for the wife to compensate her for 
the loss of her rights therein, she is put to an elec¬ 
tion; 13 but where the will does not evince a clear 
intention to give more than the testator’s share of 
the property, an election is not required by the 
widow. 14 

Some statutes modifying the common-law rule 
that testamentary provisions for the widow of the 
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testator are presumed to be in addition to her marital 
rights, as discussed supra § 1258, apply only as to 
realty, 15 and the common-law rule has not been 
abolished and is still in force with respect to per¬ 
sonalty. 16 

b. Community Property 

The widow of a testator who has attempted to dis¬ 
pose of her interest in community property must elect 
between her interest in such property and provisions 
made for her by the will; but where the testator Intend- 
ed to dispose of his own property only, or of his interest 
in the community property only, the widow is not re- 
quired to make an election. 

Where a testator attempts to dispose of his wife’s 
interest or part thereof, in community property, the 
widow is put to her election between her interest 
in such property and the provision made for her by 
the will; 17 and before she can be denied her right to 


lands, notwithstanding- widow later 
accepted testamentary provision un¬ 
der husband’s will, since on hus¬ 
band’s death his estate was not vest¬ 
ed with anything as to interest alien¬ 
ated in which widow could be dow- 
able. 

W.Va.—Lazzell’s Ex’rs v. Lazzell, 189 
S.E. 91, 118 W.Va. 154. 

Widow may take 

If the will does not dispose of 
the widow's property she may take 
what the will gives and also her own 
property. 

Tex.—Wright v. Wright, 274 S.W.2d 
670, 154 Tex. 138. 

8, N.J.—Latorraca v. Latorraca, 26 
A.2d 522, 132 N.J.Eq. 40, affirmed 
31 A.2d 819, 133 N.J.Eq. 298. 

9 . Ind.—Ragsdale v. Robinson, 38 
N.E.2d 570, 219 Ind. 335. 

Void deed * 

Where widow was entitled as sur¬ 
viving tenant of the lands former¬ 
ly held by her and deceased as ten¬ 
ants by entirety but reconveyed to 
deceased by void deed, and deceased’s 
will after disposing of some specific 
property to widow disposed of “all 
of the residue of my property,” wid¬ 
ow was not required to make an elec¬ 
tion between benefits under the will 
and such lands. 

N.C.—Honeycutt v. Citizens Nat. 
Bank in Gastonia, 89 S.E.2d 598, 
242 N.C. 734. 

Disposal limited to husband’s inter- 
est 

Provision in will which stated 
that testator and wife held land as 
an estate by entirety, and which then 
purported to devise testator’s in¬ 
terest in the land, could not be con¬ 
strued as putting wife to an “elec¬ 
tion” with respect to the land held 
by them as tenants by the entireties, 
so that wife’s claim of other benefits 


under the will would defeat her right 
of survivorship in the land. 

N.C.—Lamb v. Lamb, 40 S.E.2d 29, 
226 N.C. 662. 

10. Ind.—Johnson v. Hicks, 108 N.E. 
2d 129, 231 Ind. 353. 

N.Y.—In re Curley's Will, 272 N.Y. 
S. 489, 151 Misc. 664, modified on 
other grounds 280 N.Y.S. 80, 245 I 
App.Div. 255, affirmed 199 N.E. 665, 
269 N.Y. 648. 

11. N.C.—Byrd v. Patterson, 48 S. 
E.2d 45, 229 N.C. 166. 

Gift of other property 
Fact that the testator also gave 
the widow other property and she 
qualified as executrix of his estate 
does not estop those who take under 
her after her death to claim the 
realty. 

N.C.—Byrd v. Patterson, supra. 

Intent 

Where testator devised to his wife 
an estate for life in realty held by 
them as tenants by the entirety, tes¬ 
tator was held to intend to devise to 
wife only his interest in the realty 
and wife was not put to an election 
between claiming the realty and 
claiming benefits provided for under 
the will. 

Tcnn.—Ragland v. Craig, 219 S.W.2d 
894, 188 Tenn. 380. 

12. Mich.—-Webber v. Webber, 185 
N.W. 761, 217 Mich. 178. 

13. Tex.—Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex. 305. 

Long v. Long, Civ.App., 252 S. 
W.2d 235, refused no reversible er¬ 
ror. 

14. Tex—Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex 305. 

15. Mo.—In re Dean's Estate, 166 
S.W.2d 529, 350 Mo. 494. 

Statute of accretion 
Election statute is a statute of ac¬ 
cretion, not one of diminution, and 
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was not enacted as a vehicle for en¬ 
trapping and denuding the estate of 
any unwary or unwitting surviving- 
spouse but as an affirmative proce¬ 
dure of making provision for sur¬ 
viving spouse in the manner of the 
surviving spouse’s choice with re¬ 
spect to the decedent's property. 
Ohio.—Merrick v, Merrick, Com.Pl, 
93 N.E.2d 486. 

16. Mo.—In re Dean's Estate, 166 S. 
W.2d 529, 350 Mo. 494. 

Dower statute requiring renuncia¬ 
tion of a will before claiming dower 
does not require renunciation before 
claiming statutory rights to per¬ 
sonalty. 

Mo.—Orchard v. Wrlght-Palton-Bell- 
Anchor Storo Co., 175 S.W. 884, 264 
Mo. 554. 

17. Cal.—In re Kelley’s Estate, 264 

P.2d 210, 122 C.A.2d 42—In re 

Boyd’s Estate, 212 P.2d 17, 95 C.A. 
2d 44. 

Tex—Baldwin v. Baldwin, 136 S.W. 
2d 92, 134 Tex. 428, answers to cer¬ 
tified questions conformed to 137 
S.W. 2d 1067. 

69 O.J. p 1102 note 47. 

Mistake 

Widow is put to her election even 
though the testator was mistaken 
in his belief that his widow had no 
community interest in the property 
devised. 

Cal.—In re Emerson’s Estate, 186 P. 
2d 734, 82 O.A.2d 610. 

Partial disposal 

(1) A will need not dispose of ben¬ 
eficiary's interest in every item of 
community estate in order that case 
of election be presented. 

Tex.—Wright v. Wright, 274 S.W.2d 
670, 154 Tax 138. 

(2) Fact that testamentary dispo¬ 
sitions of particular items of prop¬ 
erty included community half of ben¬ 
eficiary, so as to require election, 



97 C.J.S. 

elect on distribution to take her half of the com¬ 
munity property, it must be found that, with knowl¬ 
edge of her rights, by unequivocal acts evidencing 
her intent, she has so dealt with the property left 
her by the will that it would be inequitable to permit 
her to avoid those acts and disclaim her intent. 18 
Where, however, there is nothing in the will which 
shows that the testator claimed or intended to dis¬ 
pose of any property but his own, 19 or of any more 
than his one-half interest in community property, 20 
testamentary provisions are taken to have been 


WILLS § 1264 

made out of his own property, and no election by 
the widow is required. 21 

The presumption, even though the provision made 
for the wife is very liberal, 22 is that the testator 
intended to dispose only of property belonging to 
him, 23 and unless the will is open to no other con¬ 
struction, it will not be construed to dispose of the 
widow’s community interest. 24 To overcome this 
presumption the intent of the testator to dispose of 
his wife’s community interest must clearly and un¬ 
equivocally appear, 25 and all ambiguities in the will 


did not mean that every other dis¬ 
position, concerning other property, 
was meant to include the beneficia¬ 
ry's half, and as to particular provi¬ 
sions that dispose merely of testa¬ 
tor’s interest, beneficiary's interest in 
same item of property would not be 
affected by election to accept the 
will. 

Tex.—-Wright v. Wright, supra. 
Testamentary partition 
Even though will was a “testa¬ 
mentary partition,” doctrine of elec¬ 
tion still applied where the will, as 
to certain provisions, disposed of 
beneficiary’s interest in community 
property. 

Tex.—Wright v. Wright, supra. 

Will held to dispose of co mmu nity 
interest of widow 

(1) Generally. 

Cal.—In re Klingenberg’s Estate, 210 
P.2d 514, 94 C.A.2d 240—In re Em¬ 
erson’s Estate, 186 P.2d 734, 82 C. 
A.2d 510. 

Tex.—Colden v. Alexander, 171 S.W. 
2d 328, 141 Tex. 134—Baldwin v. 
Baldwin, 135 S.W.2d 92, 134 Tex. 
428, answers to certified questions 
conformed to 137 S.W.2d 1067. 

Evans v. Jacobs, Civ.App., 249 
S.W.2d 98, error refused no reversi¬ 
ble error—Cheatham v. Mann, Civ. 
App., 133 S.W. 2d 264, error refused. 

(2) In husband's bequest of “rest 
and residue of my estate” to widow, 
being a devise of community proper¬ 
ty by which widow was given more 
than she would otherwise have ac¬ 
quired, the words “my estate” were 
held not to restrict such bequest 
solely to testator’s interest in com¬ 
munity property. 

Tex.—Cheatham v. Mann, Civ.App., 
133 S.W.2d 264, error refused. 

18. Cal.—In re Klingenberg’s Estate, 
210 P.2d 514, 94 C.A.2d 240—In re 
McCarthy's Estate, 15 P.2d 223, 
127 C.A. 80. 

Election held not shown 

Where will manifested an intent to 
put whole of community property in 
trust, and evidence failed to support 
finding that widow elected to take 
under deceased husband’s will, de¬ 
cree would be reversed to permit wid¬ 
ow to elect to take either under pro¬ 


visions of will or to take her share 
of community property. 

Cal.—In re Klingenberg’s Estate, 210 
P.2d 514, 94 C.A.2d 240. 

19. Tex.—Miller v. Miller, 235 S.W. 
2d 624, 149 Tex. 543. 

Whaley v. Quillin, Civ.App., 153 
S.W.2d 969, error refused. 

69 C.J. p 1102 note 48. 

Insurance 

Declaration in will that all prop¬ 
erty owned or possessed by testator, 
or in his name, or under his control, 
was his separate property and that 
will should operate on the whole 
thereof, referred only to property ac¬ 
tually disposed of by will, and did 
not require widow to elect between 
taking separate property of testator 
bequeathed to her by will and as¬ 
serting community interest in pro¬ 
ceeds of life policies not mentioned 
in will, payable in trust for adult 
daughters, which policies widow con¬ 
tended were paid for in part from 
community funds. 

Cal.—In re Ettlinger’s Estate, 167 P. 
2d 738, 73 C.A.2d 967. 

Will requ iring testator’s wife to 
renounce "all claims against my es¬ 
tate” does not require the widow to 
renounce her share of the communi¬ 
ty property, but only all claims 
against that which he owned and 
could dispose of. 

Cal.—In re Mumford’s Estate, 1 Myr. 
Prob. 133. 

20. Tex.—Miller v. Miller, 235 S.W. 
2d 624, 149 Tex. 543. 

McDow v. Lund, Civ.App., 250 
S.W.2d 247, error refused—Ford v. 
Bachman, Civ.App., 203 S.W.2d 630, 
error refused no reversible error— 
Whaley v. Quillin, Civ.App., 153 
S.W.2d 969, error refused. 

69 C.J, p 1102 note 49. 

21. Tex.-—Miller v. Miller, 235 S.W. 
2d 624, 149 Tex. 543. 

Ward v. Gohlke, Civ.App., 279 
S.W.2d 422, error refused—Church 
of Christ at Lott v. Wildfong, Civ. 
App., 265 S.W. 2d 622—Long v. 
Long, Civ.App., 252 S.W.2d 235, re¬ 
fused no reversible error—McDow 
v. Lund, Civ.App., 250 S.W.2d 247, 
error refused—Ford v. Bachman, 
Civ.App., 203 S.W.2d 630, error re¬ 
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fused no reversible error—-Wolf v. 
Hartmangruber, Civ.App., 162 S.W. 
2d 112—Whaley v. Quillin, Civ. 
App., 153 S.W.2d 969, error refused. 

69 C.J. p 1102 note 50. 

22. Cal.—In re Prager’s Estate, 137 
P. 37, 136 C. 450. 

23. Cal.—In re Klingenberg’s Es¬ 
tate, 210 P.2d 514, 94 C.A.2d 240. 

Tex.—Baldwin v. Baldwin, 135 S.W. 
2d 92, 134 Tex. 428, answers to 
certified questions conformed to 
137 S.W.2d 1067. 

Church of Christ at Lott v. Wild¬ 
fong, Civ.App., 266 S.W.2d 622- 
Long v. Long, Civ.App., 252 S.W. 
2d 235, refused no reversible er¬ 
ror—Miller v. Miller, Civ.App., 230 
S.W. 2d 237, reversed on other 
grounds 235 S.W.2d 624, 149 Tex. 
543—Ford v. Bachman, Civ.App., 
203 S.W.2d 630, error refused no 
reversible error—Whaley v. Quil- 
lin, Civ.App., 153 S.W.2d 969, error 
refused. 

69 C.J. p 1102 note 51. 

24. Tex.—Wright v. Wright, 274 S. 
W.2d 670, 154 Tex. 138. 

Ward v. Gohlke, Civ.App., 279 S. 
W.2d 422, error refused—Church of 
Christ at Lott v. Wildfong, Civ. 
App., 265 S.W. 2d 622—Long v. 
Long, Civ.App., 252 S.W.2d 235, re¬ 
fused no reversible error—Ford v. 
Bachman, Civ.App., 203 S.W.2d 630, 
error refused no reversible error— 
Whaley v. Quillin, Civ.App„ 153 
S.W. 2d 969, error refused. 

25. Cal.—In re Klingonberg’s Es¬ 
tate, 210 P.2d 514, 94 C.A,2d 240- 
In re Ettllngcr’s Estate, 167 F.2d 
738, 73 C.A.2d 967. 

Tex.—Baldwin v. Baldwin, 135 S.W. 
2d 92, 134 Tex. 428, answers to cer¬ 
tified questions conformed to 137 
S.W. 2d 1067. 

Church of Christ at Lott v. Wild¬ 
fong, Civ.App., 265 S.W.2d 622- 
Long v. Long, Civ.App., 252 S.W. 
2d 235, refused no reversible er¬ 
ror—Ford v. Bachman, Civ.App., 
203 S.W.2d 630, error refused no 
reversible error—Whaley v. Quil¬ 
lin, Civ.App., 153 S.W.2d 969, error 
refused. 

69 C.J. p 1103 note 53. 

Presumptions as to acts constituting 
election generally see infra § 1283. 
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should he resolved in favor of the presumption. 26 
Where there is nothing in the will to indicate an 
intention to make a testamentary gift to the widow 
stand in lieu of her community interest, she takes 
such testamentary gift in addition to the one half 
to which she succeeds as heir or survivor. 27 

c. Homestead 

A testator may require his widow to elect between 
the provisions of the will in her favor and her claim to 
homestead rights in his estate, and where the provisions 
of the will and the widow’s homestead rights are incon¬ 
sistent, he cannot cut her off absolutely from her home¬ 
stead rights, she having the right to elect between them 
and her testamentary rights. 

A testator may require his widow to elect be¬ 
tween the provisions of the will in her favor and 
her claim to homestead rights in his estate; 28 but 
he cannot, by his will, cut her off absolutely from 
her homestead rights, and where the provisions of 
the will and her homestead rights are inconsistent, 
she has the right to elect whether to take under the 
will and give up her homestead rights or to dissent 
from the will and claim her homestead rights. 29 

Whether the provisions made by the will for the 
widow are in lieu of her homestead rights so as to 
put her to an election depends on the language and 
meaning of the will. 30 In conformity with the com- 
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mon-law rule that testamentary provisions for the 
widow of the testator are presumed in addition to, 
and not in lieu of, her common-law or statutory 
rights in his property, as discussed supra § 1257 b, 
the presumption, in the absence of statute providing 
otherwise, is that testamentary provisions for the 
widow of the testator were intended to be in addition 
to her homestead rights, 31 and in the absence of an 
express or implied intention on the part of the testa¬ 
tor that his widow should elect between a homestead 
right and the provisions made for her in the will, she 
takes both. 32 Where this common-law rule or 
presumption prevails, it is not necessary to the right 
of the widow to take both her homestead rights and 
under the will that the testator so intended, but 
rather, it must appear that he did not intend her to 
take both in order to put her to an election between 
them. 33 

At common law, and in some jurisdictions under 
statutes expressly so providing, the widow takes both 
her homestead rights and under the will, and an 
election between them is unnecessary, unless the 
will clearly shows that the testator did not so in¬ 
tend. 34 Where this rule prevails, the widow is not 
put to an election between the testamentary pro¬ 
visions for her and her homestead rights, unless 
the will expressly or by necessary implication pro- 


Methods of showing intent 

Provision in the will for the wid¬ 
ow may be declared in terms to be 
given in lieu of her right as sur¬ 
vivor of the community, or the lan¬ 
guage of the will may be such as to 
show clearly an intent to dispose of 
the whole of the community property 
in such manner that the widow can¬ 
not take the moiety given her by 
law without, to that extent, defeat¬ 
ing the plain intent of the testator. 
Cal.—In re Ettlinger’s Estate, 167 
F.2d 738, 73 C.A.2d 967. 

26. Tex.—Baldwin v. Baldwin, 135 
S.W.2d 92, 134 Tex. 428, answers 
to certified questions conformed to 
137 S.W.2d 1067. 

27. Cal.—In re Rossi, 146 P. 430, 
169 C. 148. 

Tex.—Ford v. Bachman, Civ.App., 
203 S.W.2d 630, error refused no 
reversible error. 

28. Tex.—Delevan v. Thom, Civ. 
App., 244 S.W.2d 551. 

Vt.—In re Taylor’s Estate, 2 A.2d 
317, 110 Vt. 80. 

Homestead rights of surviving wife 
generally see Homesteads §§ 243- 
254. 

29. Mo.—First Nat. Bank v. Cook, 
App., 74 S.W.2d 846. 

69 C.J. p 1103 note 64. 


Right to homestead guaranteed to 
widow 

Tenn.—Wrenne v. American Nat. 
Bank, 191 S.W.2d 547, 183 Tenn. 
247. 

Consent to disposal of homestead 

The wife may by consent to hus¬ 
band’s will empower husband to dis¬ 
pose of homestead and thereby cut 
off her rights. 

Kan.—In re Fawcett’s Estate, 183 P. 
2d 403, 163 Kan. 448. 

30. Ark.—Stokes v. Pillow, 40 S.W. 
580, 64 Ark. 1. 

69 C.J. p 1103 note 57. 

31. S.D.—Anderson v. Anderson, 16 
N.W.2d 43, 70 S.D. 165. 

Va.—Seaton v. Seaton, 34 S.E.2d 236, 
184 Va. 180. 

Dower statute 

Statutes changing the common-law 
rule or presumption with respect to 
dower do not apply with respect to 
homestead rights. 

Ark.—Costen v. Frlcke, 276 S.W. 579, 
169 Ark. 572—Stokes v. Pillow, 40 
S.W. 580, 64 Ark. 1. 

32. Ark.—Costen v. Fricke, 276 S.W. 
579, 169 Ark. 572—Stokes v. Pil¬ 
low, 40 S.W. 580, 64 Ark. 1. 

S.D.—Anderson v. Anderson, 16 N.W. 
2d 43, 70 S.D. 165. 

33. S.D.—Anderson v. Anderson, su¬ 
pra. 


34. Ark.—Costen v. Frickts 276 S. 
W. 579, 169 Ark. 572—Stokes v. 
Pillow, 40 S.W. 580, 64 Ark. 1, 
Kan.—In re Place’s Estate, 203 P. 

2d 132, 166 Kan. 528. 

S.D.—Anderson v. Anderson, 16 N.W. 
2d 43, 70 S.D. 165. 

Tex.—Miller v. Miller, 235 S.W.2d 
624, 149 Tex. 543. 

Corpus Juris cited in Llndsley 
v. Lindsley, Civ.App., 152 S.W.2d 
415, 423, reversed on other grounds 
163 S.W.2d 633, 139 Tex. 512. 

Vt.—Phillips v. Northfleld Trust Co., 
179 A. 154, 107 Vt. 243—O’Rourke 
v. Cleary, 163 A. 583, 105 Vt. 85. 
Va.—Seaton v. Seaton, 34 S.E.2d 236, 
184 Va. 180. 

69 C.J. p 1103 note 59. 

Intention of spouses 
Under statute providing that sur¬ 
viving spouse by electing to take un¬ 
der will or by consenting thereto 
does not waive homestead rights or 
right to such allowance unless will 
clearly discloses that provision made 
for such spouse was intended to be 
in lieu of such rights, the intention 
to be in lieu of homestead rights 
must be by testator and the other 
spouse. 

Kan.—In re Fawcett's Estate, 183 P. 
2d 403, 163 Kan. 448. 

Election between homestead rights 
and will held required 
Kan.—In re Fawcett's Estate, supra. 
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vides that the devise or bequest to her in her hus¬ 
band's will is in lieu of the homestead. 35 It is not 
sufficient that the will may be construed as reveal¬ 
ing an intention to require an election, but it is 
necessary that it be open to no other construction. 36 
The widow is put to an election where the testa¬ 
mentary provisions in her favor are expressly 
declared to be in lieu of homestead, 37 or where the 
testamentary provisions in favor of the widow are 
clearly inconsistent with her right to claim a home¬ 
stead, 38 as where the testator undertakes by his will 
to dispose of the homestead property, 39 or where the 
de/ise or bequest is repugnant to the widow's right 
to homestead. 40 On the other hand, an election 
is not necessary where the will is construed as a 
gift by the husband of only his own interest in prop¬ 
erty, 41 and the devise or bequest is not clearly re¬ 
pugnant to the homestead right 42 

In some jurisdictions the statutes expressly pro¬ 
vide that testamentary provisions for the widow are 
presumed to be in lieu of homestead, and in such 
case, in the absence of a showing that the intention 
was clear and explicit to the contrary, the widow 
may not claim a right to the homestead in addition 
to the property devised under the will. 43 Such a 
statute, however, refers to the quantity of property, 
and not to its quality or character, and hence if the 
property devised under the will happens to be the 
homestead, the fact that the widow takes it under 
the will does not change its quality or character. 44 

A widow is not required to elect before claiming 
homestead, under a statute declaring a devise of 
homestead to another void, if the will makes no 
provision for the surviving spouse, and the spouse 
does not consent thereto in writing, where the stat- 
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utory conditions are shown to exist; 45 and the 
widow is entitled to homestead without election if 
the devise to the widow is taken for payment of his 
debts under the terms of a statute so providing. 46 
Under a constitutional provision that, if the owner 
of a homestead dies leaving a widow, it shall inure 
to her benefit during widowhood, and, if not allotted 
to her husband, she may apply to have it laid off, 
or the court, without petition, may proceed to have 
it set off to her, the widow's dissent from the will 
is not required before bringing action to set off 
the homestead. 47 

Interest under will less than homestead . It has 
been held that no formal renunciation of the will 
by the widow is necessary to confirm her title to the 
property given to her by the Homestead Law where 
the interest which the widow is to receive under the 
will is not greater than her right of homestead. 48 

§ 1265. - Amount or Value of Testamen¬ 

tary Provision 

a. In general 

b. Where widow sole heir or beneficiary 

c. Where widow given nothing by will 

d. Failure of donation to widow 

a. In General 

The right of, and necessity for, the widow of a tes¬ 
tator to elect with respect to his will, In the absence of 
statutory provisions, and subject to the requirement that 
the will must confer a benefit on the widow In order to 
put her to an election, does not depend on the amount 
she receives under the will or under statute. 

In general, the right of, and necessity for, the 
widow of a testator to elect with respect to his will, 
in the absence of statutory provisions to the con¬ 
trary, docs not depend on the amount she receives 


35. Ala.—Johnson v. Johnson, 41 So. 
2d 287, 252 Ala. 366. 

Kan.—In re Place’s Estate, 203 P.2d 
132, 166 Kan. 528. 

Tex.—Lindsley v, Lindsley, 163 S.W. 

2d 633, 139 Tex. 512. 

Va.—Seaton v. Seaton, 34 S.E.2d 236, 
184 Va. 180. 

69 C.J. p 1103 note 56. 

36. Tex.—Lindsley v. Lindsley, 163 
S.W.2d 633, 139 Tex. 512. 

37. Tenn.—Gamble v. Fulton, 59 S. 
W.2d 504, 166 Tenn. 66. 

69 C.J. p 1103 note 58. 

38. Ark.—Stokes v. Pillow, 40 S.W. 
580, 64 Ark. 1. 

39. Cal.—In re Cecala’s Estate, 232 
P.2d 48, 104 C.A.2d 626. 

69 C.J. p 1103 note 60. 

Based on obligation to elect 
Necessity for widow to relinquish 
her homestead rights if she accepts 
the benefits of testamentary provi¬ 


sion made for her in lieu of the 
homestead is predicated on the obli¬ 
gation to elect between two incon¬ 
sistent or alternative rights. 

S.D.—Anderson v. Anderson, 16 N.W. 
2d 43, 70 S.D. 165. 

40. Tex.—Miller v. Miller, 235 S.W. 
2d 624, 14D Tex. 543. 

69 C.J. p 1103 note 61. 

Election held required 
Tex.—Lindsley v. Lindsley, 163 SW. 
2d 633, 139 Tex. 512. 

41. Minn.—McGowen v. Baldwin, 49 
NW. 251, 46 Minn. 477. 

69 C.J. p 1103 note 62. 

42. Ark.—Stokes v. Pillow, 40 SW. 
580, 64 Ark. 1. 

S.D.—Anderson v. Anderson, 16 NW. 

2d 43, 70 S.D. 165. 

69 C.J. p 1103 note 63. 

Provisions in will held not repug¬ 
nant to homestead right 

Testator’s creation of trust in res¬ 

69 


idue of estate and under which trus¬ 
tees were directed to pay net income 
from trust property to widow and 
testator’s children was not repugnant 
to widow's claim of homestead 
rights. 

S.D.—Anderson v. Anderson, supra. 

43. Iowa.—O'Day v. O’Day, 292 NW. 
516, 228 Iowa 650. 

44. Iowa.—O’Day v. O’Day, supra. 

45. Minn.—Hawkinson v. Oleson, 168 
NW. 13, 140 Minn. 298. 

46. Tenn.—Jarman v. Jarman’s 
Heirs, 4 Lea 671. 

Wooten v. House, Ch.A., 36 SW. 
932. 

47. N.C.—Fulp v. Brown, 69 S.E. 
612, 153 N.C. 531. 

48. Mo.—Burgess v. Bowles, 12 SW. 
841, 13 SW. 99, 99 Mo. 543. 

29 C.J. p 999 note 11. 
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under the will or under statute. 49 This rule, how¬ 
ever, is subject to the proviso that the will must 
confer a benefit on the widow in order to put her 
to an election, that is, it must give her something in 
lieu of what it takes away, or something to which 
she would not have been entitled but for the will. 50 
The question of whether the benefits which the will 
purports to give are benefits within the doctrine of 
election does not depend on the value of the ben¬ 
efits, 51 nor are they to be determined by comparing 
them with what the widow would receive in the 
absence of a will. 52 The proper test is whether the 
alleged benefits granted her by the will are, or are 
not, something of which she could legally be de¬ 
prived without her consent; if they are, there is a 
benefit, which she can accept only by accepting also 
the burdens; if they are not there is no benefit and 
thus no case of election. 53 

A statute providing that a testamentary provision 
for the widow shall put her to her election has 
been held to make it immaterial whether or not such 
a provision was adequate, 54 and even where the 
statute requires that the provisions for the wife 
shall be substantial, it is not required that their 
value shall equal the value of her rights under the 
law, 55 A statute declaring that, if all the testator’s 
personal property, including the bequest to the wid¬ 
ow, is taken for payment of his debts, the widow 
shall be endowed and provided for as if her husband 


had died intestate, has no application where the 
estate has funds exempt from payment of his debts 
to which the widow is entitled. 56 Under a statute 
conditioning a widow's right to dissent from her hus¬ 
band’s will on her separate estate’s not being equal 
in value to what would be the value of her portion 
under the statute, her right to dissent is governed 
by the state of her property at the time of her hus¬ 
band’s death. 57 

In the absence of express declaration of intention 
by the testator in his will, the provision made for 
his widow must be substantial in order to raise a 
presumption that it was intended to be in lieu of 
an allowance under the statute, 58 or of dower; 59 
and such presumption will more readily arise when 
the testamentary provision exceeds the widow’s 
dower or statutory rights than when it is other¬ 
wise. 60 It has been held, however that, where the 
provisions of the will for the widow were not great¬ 
er in amount and value than the absolute statutory 
allowances, there is no property of the testator on 
which his will can operate, and hence no considera¬ 
tion for an election, and the doctrine has no ap¬ 
plication. 61 An express declaration by the husband 
in his will that a residuary bequest to his wife shall 
be in lieu of dower does not limit the amount of 
the bequest to what she would have received as 
dower. 62 


49. Pa.—In re Harris, 41 A.2d 715, 
351 Pa. 368. 

69 C.J. p 1TU4 note 74. 

Necessity of election by widower see 
infra § 1267. 

Any amount 

A testator may affix any considera¬ 
tion he pleases for relinquishment of 
dower by his widow, who may accept 
or reject provisions in will for her. 
Ind.—Easterday v. Easterday, 10 N. 
E.2d 764, 105 Ind.App. 80. 

No compulsory portion 

In Pennsylvania, there is no com¬ 
pulsory portion to which a widow is 
entitled, but she only has the right 
to elect to take against the will. 

Pa.—In re Harris, 41 A. 2d 715, 351 
Pa. 368. 

Relative values 

In determining whether a surviv¬ 
ing spouse received a benefit under 
deceased spouse’s will, so as to put 
her to an election as to whether she 
should take under it, the court does 
not measure the relative values of the 
things received by surviving spouse 
and those parted with. 

Tex.—Baldwin v. Baldwin, 135 S.W. 
2d 92, 134 Tex. 428, answers to cer¬ 
tified questions conformed to, Civ. 
App., 137 S.W.2d 1067. 


Evans v. Jacobs, CIv.App,, 249 S. 
W.2d 98, error refused no reversi¬ 
ble error. 

50. Tex.—Baldwin v. Baldwin, 135 S. 
W.2d 92, 134 Tex. 428, answers to 
certified questions conformed to 137 
S.W.2d 1067. 

Benefit held conferred 
Tex.—Wright v. Wright, 274 S.W.2d 
670, 154 Tex. 138—Baldwin v. Bald¬ 
win, 135 S.W.2d 92, 134 Tex. 428, 
i answers to certified questions con- 
! formed to 137 S.W.2d 1067. 

Evans v. Jacobs, Civ.App., 249 
S.W.2d 98, error refused no revers¬ 
ible error. 

51. Tex.—Wright v. Wright, 274 & 
W.2d 670, 154 Tex. 138. 

52. Tex.—Wright v. Wright, supra. 

53. Tex.—Wright v. Wright, supra. 
Testator’s community estate 

A bequest to the widow of the tes¬ 
tator’s half of all or any part of the 
community estate is a benefit to her, 
although in the absence of a will she 
would have inherited it and every¬ 
thing else. 

Tex.—Wright v. Wright, supra. 

54. Ill.—Warren v. Warren, 36 N.E. 
611, 148 Ill. 641. 

69 C.J. p 1104 note 82. 
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55. D.O.—Cahill v. Eborly, 38 P.2d 
539, 59 App.D.C. 228. 

56. Tenn.—Gamble v. Pulton, 69 S. 
W.2d 504, 166 Tenn. 66. 

69 C.J. p 1104 note 84. 

57. Miss.—O’Heily v. Laughlin, 45 
So. 19, 92 Miss. 1. 

69 C.J. p 1092 note 6. 

58. N.1L—Piper v. Piper, 34 N.H. 
563. 

69 C.J. p 1104 note 78. 

59. N.Y.—Lasher v. Lasher, 13 Barb. 
106. 

C9 C.J. p 1104 note 79. 

60. Minn.—In re Gotzfan, 24 N.W. 
920, 34 Minn. 159, 57 Am.lt. 43. 

69 C.J. p 1104 note 80. 

61. Mo.—Ovorfiold v. Overflold, 30 
S.W.2d 1073, 326 Mo. 83. 

62. Ark.—Oathright v. Oathright, 1 
S.W.2d 809, 175 Ark. 1130. 

Gift of equal sum 

Bequest to wife of "a sum equal 
to her dower In both my real and per¬ 
sonal estate" Is construed as an ex¬ 
press declaration that the wife should 
take in lieu of dower and allowances 
cash equal in amount thereto, putting 
her to her election, and giving her a 
right to elect. 

N.Y.—In re White's Estate, 220 N.Y. 
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Statutes requiring testamentary gift of specific the minimum benefits to which she is entitled tinder 

value. Under some statutes the necessity, or pro- the statute, 65 and if testamentary provision was 

priety, of an election depends on the amount or made for her benefit to the full extent specified in 

value of the testamentary provision. 63 Thus, under the statute no right of election exists. 66 If some 

some statutes, a husband is prohibited from dispos- testamentary provision was made for the widow, 

ing of his estate to the exclusion of his spouse in but not the full amount required by statute, she is 

a greater amount than she would be entitled to not entitled to an absolute right of election; 67 but 

receive under the law of succession, or her intestate in such case she has a limited right to elect to take 

share, and the right to elect follows a violation of the difference between the aggregate of the testa- 

the statute. 64 Under some of these statutes, the mentary provisions made for her benefit and the 

right of a testator’s widow to elect to take against intestate share to which she is entitled, 68 and this 

the will exists only where the testator attempted by includes the right to take in full the amount specified 


his will to reduce her interest in 

s. 575, 21 App.Div. 502, affirmed 157 
N.E. 868, 245 N.Y. 587. 

63. N.Y.—President and Directors of 
Manhattan Co. v. Janowitz, 14 N.Y. 
S.2d 375, 172 Misc. 290, modified on 
other grounds 21 N.Y.S.2d 232, 260 
App.Div. 174, 954. 

Okl.—Dixon v. Dixon, 126 P.2d 1020, 
191 Okl. 139. 

69 C.J. p 1104 note 76. 

64. Okl.—In re Carothers’ Estate, 
167 P.2d 899, 196 Okl. 640—York v. 
Trigg, 209 P. 417, 87 Okl. 214. 

Purpose of statute 

The statute was designed to assure 
to surviving spouses who meet its 
conditions a fair participation in the 
estate of deceased spouse. 

N.Y.—In re Eddy's Estate, 18 N.Y.S. 
2d 622, 173 Misc. 723, affirmed 15 
N.Y.S.2d 767, 258 App.Div. 860, af¬ 
firmed 27 N.E.2d 279, 283 N.Y. 556. 

Date of will 

The right of election exists irre¬ 
spective of whether the will was 
made prior or subsequent to the mar¬ 
riage of the parties. 

Okl.—Dixon v. Dixon, 126 P.2d 1020, 
191 Okl. 139. 

Forced heir 

Under the statute the surviving 
wife becomes a forced heir of the de¬ 
ceased husband. 

Okl.—Dixon v. Dixon, supra. 

65. N.Y.—Murray v. Brooklyn Sav. 
Bank, 15 N.Y.S.2d 915, 258 App.Div. 
132. 

In re Jackson’s Will, 31 N.Y.S.2d 
54, 177 Misc. 480, affirmed 34 N.Y. 
S.2d 1007, 264 App.Div. 783, appeal 
denied 35 N.Y.S.2d 734, 264 App. 
Div. 873. 

In re Period’s Will, 133 N.Y.S.2d 
199, affirmed 141 N.Y.S.2d 921, 285 
App.Div. 1178. 

In terrorem clause in will does not 
authorize widow's election in total 
disregard of the trust provisions in 
the will. 

N.Y.—In re Eddy's Estate, 18 N.Y.S. 
2d 622, 173 Misc. 723, affirmed 15 
N.Y.S.2d 767, 258 App.Div. 860, af¬ 
firmed 27 N.E.2d 279, 283 N.Y. 556. 


his estate below I as that to which 

66. N.Y.—President and Directors of 
Manhattan Co. v. Janowitz, 14 N.Y. 
S.2d 375, 172 Misc. 290, modified on 
other grounds 21 N.Y.S.2d 232, 260 
App.Div. 174, 954. 

In re Galewitz’ Estate, 148 N.Y. 
S.2d 823—In re Clocke's Will, 133 
N.Y.S.2d 415. 

Substitute for dower 

The elective right of the widow un¬ 
der the statute to receive a specified 
minimum participation in the estate 
of the testator is in substitution for 
the immcmorially favored right of 
dower. 

N.Y.—In re Clark’s Will, 3 N.Y.S.2d 
364, 166 Misc. 909. 

Determined from will 

While surrogate can direct and en¬ 
force an equitable distribution, allo¬ 
cation, or valuation of the assets of 
an estate to insure to the surviving 
spouse her intestate share, the sur¬ 
rogate cannot vary or modify the 
terms of a will so as to bring the gift 
to widow within the statutory mini¬ 
mum requirements precluding elec¬ 
tion to take an intestate share. 

N.Y.—In re Sheppard's Estate, 71 N. 
Y.S.2d 340, 189 Misc. 367. 

Misconduct by trustee 

Widow’s allegations as to wrong¬ 
doings and mischief by executors and 
trustees wore irrelevant in determin¬ 
ing sufficiency of widow’s testamen¬ 
tary share, with respect to her right 
to elect to take against tho will. 
N.Y.—In ro Barr’s Will, 142 N.Y.S. 
2d 554. 

Widow held not entitled to election 
N.Y.—In re Galewitz' Estate, 148 N.Y. 
S.2d 823. 

67. N.Y.—In ro Jackson’s Will, 34 N. 
Y.S.2d 1007, 264 App.Div. 783, ap¬ 
peal denied 35 N.Y.S.2d 734, 264 
App.Div. 873. 

68. N.Y.—In re Ryan’s Estate, 107 
N.Y.S."2d 641, 201 Misc. 632, modified 
on other grounds In re Ryan's Will, 
114 N.Y.S.2d 1, 280 App.Div. 410- 
In re Grimley's Estate, 107 N.Y.S. 
2d 129, 200 Misc. 901—In re Jack¬ 
son’s Will, 31 N.Y.S.2d 54, 177 Misc. 
480, affirmed 34 N.Y.S.2d 1007, 264 

71 


she is entitled outright, regardless 

App.Div. 783, appeal denied 35 N.Y. 
S.2d 734, 264 App.Div. 873—In re 
Curley’s Will, 272 N.Y.S. 489, 151 
Misc, 664, modified on other 
grounds 280 N.Y.S. 80, 245 App.Div. 
255, affirmed 199 N.E. 665, 269 N.Y. 
548. 

In re Weiss’ Estate, 149 N.Y.S.2d 
286—In re Barr’s Will, 142 N.Y.S.2d 
554—In re Weiss’ Will, 64 N.Y.S.2d 
331. 

Absolute legacy or devise 

In determining amount of testa¬ 
mentary provisions made for widow 
absolute legacies and devises are con¬ 
sidered. 

N.Y.—In re Perlmutter’s Will, 98 N. 

Y.S,2d 9C8, 199 Misc. 330. 

Provisions under will 

Testamentary provisions for widow 
must be under will and include life 
estates, annuities, and conditional 
legacies or devises. 

N.Y.—In re Perlmutter’s Will, supra. 

Inseparable to right to make will 
Tho right of surviving spouse cre¬ 
ated by statute to take against, or in 
absence of, testamentary provision is 
an inseparable part of statutory right 
to make a will or codicil so that a 
will is invalid which either omits 
surviving spouse altogether or ten¬ 
ders loss than statutory equivalent of 
surviving spouse’s intestate share. 
N.Y.—;In ro Smith’s Estate, 48 N.Y.S. 
2d 631, 182 Misc. 711. 

Source of contributions 
The interests of remaindermen un¬ 
der testamentary trust for testator’s 
widow during her life are immune 
from contributions to portion of in¬ 
testate share, which widow elects to 
take in testator’s estate, in excess of 
testamentary provisions for her. 
N.Y.—In re Reis’ Will, 47 N.Y.S.2d 
727, 182 Misc. 754. 

Widow held entitled to limited elec, 
tion 

Widow held to have no right of 
election, except limited right to with¬ 
draw sum of two thousand five hun¬ 
dred dollars outright from principal 
of trust for her benefit. 

N.Y.—In re Weil's Estate, 73 N.Y.S.2d 
370. 



1265 WILLS 


97 C.J.S. 

of whether or not trust provisions made for her the will is the amount or proportion specified by 
otherwise exceed the amount required. 69 statute, which under a statute so providing is her 

intestate share, 70 or a gift of a specified amount 
The proportion or value of the testamentary ben- outright and an additional gift in trust for her for 
efits which must be given the testator’s widow in life of that which in intestacy she would receive out- 

order to preclude her right to elect to take against right, 71 or a combination of gifts outright and in 


69. N.Y.—In re Van Etten’s Estate, 
96 N.Y.S.2d 154, 197 Misc. 977- 
In re Eddy's Estate, 18 N.Y.S.2d 
622, 173 Misc. 723, affirmed 15 N.Y. 
S.2d 767, 258 App.Div. 860, affirmed 
27 N.E.2d 279, 283 N.Y. 556. 

70. N.Y.—In re Clark's Will, 9 N.E. 
2d 753, 275 N.Y. 1, motion denied 
12 N.E.2d 573, 276 N.Y. 557—In re 
Byrnes' W^l, 184 N.E. 56, 260 N.Y. 
465, 87 A.LR, 223. 

In re Matthews' Will, 5 N.Y.S.2d 
707, 255 App.Div. 80, affirmed 18 N. 
E.2d 683, 279 N.Y. 732. 

In re Palumbo’s Estate, 125 N.Y. 
S.2d 886, 204 Misc. 852, reversed on 
other grounds 132 N.Y.S.2d 386, 284 
App.Div. 834—In re Halperin’s Will, 
106 N.Y.S.2d 96, 201 Misc. 763—In 
re Halpern's Estate, 96 N.Y.S.2d 
596, 197 Misc. 502, modified on other 
grounds Application of Halpern, 
100 N.Y.S.2d 894, 277 App.Div. 525, 
affirmed 100 N.E.2d 120, 303 N.Y. 
33—In re McGlone's Will, 13 N.Y.S. 
2d 76, 171 Misc. 612, reversed on 
other grounds 17 N.Y.S.2d 316, 258 
App.Div. 596, reversed on other 
grounds 32 N.E.2d 539, 284 N.Y. 
527, affirmed Irving Trust Co. v. 
Day, 62 S.Ct. 398, 314 U.S. 556, 86 
L.Ed. 452, 137 A.L.R. 1093—In re 
Schmidt’s Will, 11 N.Y.S.2d 966, 171 
Misc. 95, affirmed 11 N.Y.S.2d 972, 
257 App.Div. 827, appeal denied 14 
N.Y.S.2d 151, 257 App.Div. 978, af¬ 
firmed 27 N.E.2d 201, 282 N.Y. 787 
—In re Clark’s Estate, 7 N.Y.S.2d 
176, 169 Misc. 202. 

In re Period's Will, 133 N.Y.S.2d 
199, affirmed 141 N.Y.S.2d 921, 285 
App.Div. 1178—In re Wardi's Es¬ 
tate, 129 N.Y.S.2d 279, affirmed 135 
N.Y.S.2d 641, 284 App.Div. 978—In 
re Barton’s Will, 126 N.Y.S.2d 780 
—In re Deporati's Will, 126 N.Y.S. 
2d 742—In re Kruskal's Will, 115 N. 
Y.S.2d 181. 

Basic rights of widow are meas¬ 
ured and defined by the underlying 
conception of what she would have 
been entitled to receive from his es¬ 
tate in the event of intestacy. 

N.Y.—In re Bommer’s Estate, 288 N. 

Y.S.2d 419, 159 Misc. 511. 

Widow held not entitled to election. 
N.Y.—In re Gahan’s Estate, 86 N.Y.S. 
2d 833, 194 Misc. 413, affirmed Ap¬ 
plication of Williams, 97 N,Y.S.2d 
232, 276 App.Div. 647. 

In re Lewis' Will, 115 N.Y.S.2d 
791. 

7L N.Y.—In re Clark’s Will, 9 N.E. 
2d 753, 275 N.Y. 1, motion denied 
12 N.E.2d 573, 276 N.Y. 557—In re 


Byrnes’ Will, 184 N.E. 56, 260 N.Y. 
465, 87 A.L.R. 223. 

President and Directors of Man¬ 
hattan Co. v. Janowitz, 14 N.Y.S.2d 
375, 172 Misc. 290, modified on oth¬ 
er grounds 21 N.Y.S.2d 232, 260 
App.Div. 174, 954—In re Clark’s 
Estate, 7 N.Y.S.2d 176, 169 Misc. 
202 . 

In re Clocke’s Will. 133 N.Y.S.2d 
415 —jn re Wardi's Estate, 129 N. 
Y.S.2d 279, affirmed 135 N.Y.S.2d 
641, 284 App.Div. 978. 

Minimum gift is a use for life of 
that which in intestacy the widow 
would receive outright. 

N.Y.—In re Halperin’s Will, 106 N.Y. 
S.2d 96, 201 Misc. 763—In re 

Schmidt’s Will, 11 N.Y.S.2d 966, 
171 Misc. 95, affirmed 11 N.Y.S.2d 
972, 257 App.Div. 827, appeal denied 
14 N.Y.S.2d 151, 257 App.Div. 978, 
affirmed 27 N.E.2d 201, 282 N.Y. 
787. 

In re Period’s Will, 133 N.Y.S.2d 
199, affirmed 141 N.Y.S.2d 921, 285 
App.Div. 1178—In re Reich’s Will, 
133 N.Y.S.2d 77, modified on other 
grounds 140 N.Y.S.2d 373—In re 
Barton’s Will, 126 N.Y.S.2d 780- 
In re Leporati’s Will, 126 N.Y.S.2d 
742. 

Construction 

The statute must be liberally con¬ 
strued in favor of the surviving 
spouse. 

N.Y.—In re Matthews’ Will, 5 N.Y.S. 
2d 707, 255 App.Div. 80, affirmed 
18 N.E.2d 683, 279 N.Y. 732. 
Substantial compliance by testator 
with the requirements of the statute 
is sufficient. 

N.Y.—In re Mayers’ Estate, 51 N.Y. 
S.2d 471, 184 Misc. 413, affirmed 
59 N.Y.S.2d 373, 269 App.Div. 1027. 
Computation of value 

(1) In computing the value of the 
trust created for testator’s widow, 
the capital value of the trust, and not 
the present value of her life estate, 
must be used. 

N.Y.—In re Reis’ Will, 47 N.Y.S.2d 
727, 182 Misc. 754. 

(2) In computing value of testa¬ 
mentary provision made by testator 
for his widow with respect to his 
realty, its capital value was required 
to be taken, and not value of life 
estate, in determining whether widow 
had right of election against testa¬ 
mentary provision. 

N.Y.—In re Barton’s Will, 126 N.Y. 
S.2d 780. 

(3) Rate of income from realty 
comprising principal part of dece¬ 
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dent's estate could not be used to as¬ 
certain surviving wife's right of elec¬ 
tion, notwithstanding realty was be¬ 
ing leased and might continue to be 
leased to great advantage. 

N.Y.—In re Schmidt’s Will, 11 N.Y.S. 
2d 966, 171 Misc. 95, affirmed 11 
N.Y.S.2d 972, 257 App.Div. 827, ap¬ 
peal denied 14 N.Y.S.2d 151, 257 
App.Div. 978, affirmed 27 N.E,2d 
201, 282 N.Y. 787. 

(4) Statutory provision that in 
computing value of provision in 
will for surviving spouse in form 
of annuity for life, capital value 
of fund or other property producing 
income shall be taken and not value 
of life estate, in determining right 
of election by surviving spouse to 
take against testamentary provision, 
has application only to annuities for 
a stated principal amount. 

N.Y.—In re Loporati's Will, 126 N.Y, 
S.2d 742. 

Xiogaoies, payment of which may be 
deferred 

Under will authorizing trustee- 
executor to defer payment of speci¬ 
fied bequests and paragraph dispos¬ 
ing of “remaining estate” by placing 
forty per cent of corpus in trust 
for the widow of tho testator, lega¬ 
cies providod for in tho first para¬ 
graph did not become a part of the 
second paragraph so as to pre¬ 
clude election by tho widow to take 
against the will, notwithstanding 
provision in tho first paragraph 
granting to executor sole discretion 
to “defer payment” of the bequests, 
where he could if ho desired, make 
payment thereof immediately. 

N.Y.— In re Meyer's Will, 94 N.Y.S. 
2d 105, 197 Misc. 169. 

Mistake in value 

Fact that a mistake was allegedly 
made as to value of estate which 
testator left in trust, income of 
which was to be paid to his widow 
during her lifetime, did not render 
the trust one in form only so as to 
entitle widow, who had elected to 
take under will, to take her intes¬ 
tate share. 

N.Y.—In re Wyand’s Will, 2 N.Y.S. 
2d 645, 253 App.Div. 921. 

Taxes 

(1) For purposes of determining a 
widow’s right to make an election 
under New York statute, estate tax¬ 
es are not to be taken into account 
until after the computation of the 
net estate and the widow's share 
as in intestacy, and taxes are then 
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trust providing in the aggregate the statutory mini¬ 
mum. 72 Under such a statute, the minimum portion 
specified cannot be whittled down by the ingenuity 
of the draftsman of the will or by the design of the 
husband to deprive the wife of her lawful rights. 73 
In order to deprive the surviving wife of her right 


WILLS § 1265 

of election the will must provide her with substantial 
equivalents to her intestate share in the testator’s 
estate; 74 and hence a gift equal in form to her 
intestate share, and thus on its face sufficient to pre¬ 
clude a right of election, but which in fact is il¬ 
lusory, does not bar her right of election. 75 


apportioned in accordance with rules 
established by the legislature. 

jsf Y,_in re Ruppert’s Estate, 148 

N.Y.S.2d 541. 

(2) “Intestate share" does not 
mean the amount widow would re¬ 
ceive in an intestate distribution 
after apportionment of all taxes, 
and therefore estate taxes are not 
taken into account in determining 
widow’s right to make an election. 
jSf.7 .—In re Ruppert’s Estate, supra. 

(3) A direction in will that trustee 
of testator’s residuary estate for 
lives of his widow and mother pay 
all taxes from trust income, with¬ 
out amortizing them against princi¬ 
pal, does not require or permit 
trustee to charge estate taxes 
against widow’s income from trust 
so as to reduce it below her intes¬ 
tate share of testator's estate, and 
hence does not entitle her to elect 
to take such share as against tes¬ 
tamentary provisions. 

N.Y.—In re Matthews, 300 N.Y.S. 
461, 164 Misc. 578, reversed on 
other grounds In re Matthews’ 
Will, 5 N.Y.S.2d 707, 255 App.Div. 
80, affirmed 18 N.E.2d 683, 279 
N.Y. 732. 

(4) Will executed in 1948, direct¬ 
ing payment of all estate and like 
taxes out of residuary estate with¬ 
out apportionment, reduced the 
amount of the aggregate testamen¬ 
tary gifts made to testator's widow, 
including trust, to less than her 
intestate share, and hence widow 
was entitled to elect to take against 
the will. 

N.Y.—In re Kruskal’s Will, 115 N.Y. 
S.2d 181. 

One or separate trusts 

The testator may create one trust 
with proportionate interests therein 
to his widow and other beneficiaries, 
or he may create separate trusts 
for each beneficiary. 

N.Y.—In re Mayers' Estate, 61 N.Y. 
S.2d 471, 184 Misc. 413, affirmed 
59 N.Y.S.2d 373, 269 App.Div. 1027. 

Benefits for wife held Insufficient 
and hence election permitted 

N.Y.—In re Matthews, 5 N.Y.S.2d 
707, 255 App.Div. 80, affirmed 18 
N.E.2d 683, 279 N.Y. 732. 

In re Schmidt’s Will, 11 N.Y.S. 
2d 966, 171 Misc. 95, affirmed 11 
N.Y.S.2d 972, 257 App.Div. 827, 
appeal denied 14 N.Y.S.2d 151, 257 
App.Div. 978, affirmed 27 N.E.2d 
201, 282 N.Y. 787—In re Bommer’s 


Estate, 288 N.Y.S. 419, 159 Misc. 
511. 

In re Leporati’s Will, 126 N.Y.S. 
2d 742. 

Benefits for wife held sufficient and 
to preclude election 
N.Y.—In re Fischer's Will, 120 N.E. 
2d 688, 307 N.Y. 149. 

In re Becher’s Estate, 123 N.Y. 
S.2d 589, 204 Misc. 523—In re 
Mayers' Estate, 51 N,Y.S.2d 471, 
184 Misc. 413, affirmed 59 N.Y.S. 
2d 373, 269 App.Div. 1027. 

In re Ruppert’s Estate, 148 N.Y. 
S.2d 641—In re Barton's Will, 126 
N.Y S.2d 780. 

72. N.Y.—In re Byrnes' Will, 184 
N.E. 56, 260 N.Y. 465, 87 A.L.R. 
223. 

In re Halperin's Will, 106 N.Y. 
S.2d 96, 201 Misc. 763—In re 

Schmidt’s Will, 11 N.Y.S.2d 966, 
171 Misc. 95, affirmed 11 N.Y.S.2d 
972, 257 App.Div. 827, appeal de¬ 
nied 14 N.Y.S.2d 151, 257 App.Div. 
978, affirmed 27 N.E.2d 201, 282 
N.Y. 787—In re Clark’s Estate, 7 
N.Y.S.2d 176, 169 Misc. 202. 

In re Perloff’s Will, 133 N.Y.S. 
2d 199, affirmed 141 N.Y.S.2d 921, 
285 App.Div. 317 8—In re Wardi’s 
Estate, 129 N.Y.S.2d 279, affirmed 
135 N.Y.S.2d 641, 284 App.Div. 978 
—In re Barton’s Will, 126 N.Y.S. 
2d 780—In re Leporati's Will, 126 
N.Y.S.2d 742. 

No general right 

Where widow by terms of will 
would receive aggregate statutory 
minimum prescribed by legislature, 
she possessed no general right of 
election under provision of Deced¬ 
ent Estate Daw authorizing surviv¬ 
ing spouse to olect against or in 
absence of testamentary provision. 
N.Y.—In re Jackson’s Will, 31 N.Y.S. 
2d 64, 177 Misc. 480, affirmed 34 
N.Y.S.2d 1007, 2G4 App.Div. 783, 
appeal denied 35 N.Y.S.2d 734, 264 
App.Div. 873. 

73. N.Y.—In re Curley's Will, 280 
N.Y.S. 80, 245 APP-Div. 255. 

In re Palumbo’s Estate, 126 N. 
Y.S,2d 886, 204 Misc. 852, reversed 
on other grounds 132 N.Y,S.2d 386, 
284 App.Div. 834—In re Bommor's 
Estate, 288 N.Y.S. 419, 159 Misc. 
511. 

latent of testator in the whittling 
down is wholly immaterial; the 
only pertinent inquiry is as to 
whether in fact such a result has 
been accomplished. 

N.Y.—In re Halperin's Will, 106 N. 
Y.S.2d 96, 201 Misc. 763—In re 
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Bommer’s Estate, 288 N.Y.S. 419* 
159 Misc. 511. 

Tax exoneration of inter vivos gifts 

Where a testate spouse makes an 
inter vivos gift to a third party 
subject to a lien in favor of taxing 
authorities and by will makes an 
additional exonerating gift to third 
party of the value of the lien, the 
additional gift must be in pro tanto 
derogation of statutory right of sur¬ 
viving spouse to receive one-half of 
net estate under penalty of accord¬ 
ing survivor the right to take such 
one-half interest outright under stat¬ 
ute. 

N.Y.—In re Clark’s Estate, 7 N.Y.S. 
2d 176, 169 Misc. 202. 

74. N.Y.—In re Byrnes' Will, 184 
N.E. 56, 260 N.Y. 465, 87 A.L.R, 
223. 

Sole question for decision in con¬ 
troversy with respect to right of 
surviving spouse to elect against 
will is as to whether or not will in 
fair substance and effect gives sur¬ 
viving spouse for life that which she 
would have received outright on 
intestacy. 

N.Y.—In re Bommer's Estate, 288 
N.Y.S. 419, 159 Misc. 511. 

P allure to attack 

Whore affidavits of executors and 
widow set forth advantages and 
disadvantages of certain assets of 
trust estate, but widow did not at¬ 
tack the trust fund as unsubstantial 
and stated certain considerations 
prevented her from doing so, no 
issue was presented for the court 
to rule on with respect to any 
particular asset which would fall 
into such trust fund, in proceeding 
involving widow’s right of election. 
N.Y.—In re Rupport’s Estate, 148 
N.Y.S.2d 541. 

75. N.Y.—In re Curley’s Will, 280 
N.Y.S. 80, 245 App.Div, 255, af¬ 
firmed 199 N.E. 665, 269 N.Y. 548. 

In re Siegel’s Estate, 45 N.Y.S. 
2d 833, 180 Misc. 818—In re Eddy's 
Estate, 18 N.Y.S.2d 622, 173 Misc. 
723, affirmed 15 N.Y.S.2d 767, 258 
App.Div. 860, affirmed 27 N.B.Sd 
279, 283 N.Y. 556. 

Gift in trust held not illusory 
Where it did not appear that 
tostator's estate was insufficient to 
fulfill testamentary trust for widow 
in one half of estate without includ¬ 
ing^ therein stock in corporations 
wholly owned by testator, widow 
could not, by asserting that exist¬ 
ence of corporations impaired her 
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Where the testamentary gift to the widow is in 
the form of a trust, she must have the use of all, 
or of the requisite fractional share, of the trust in 
order to be barred from the right to elect to take 
against the will . 76 If all the income is not payable 
to her, she has an absolute right of election, even 
though the portion of the estate put in trust is equal 
to, or greater than, the widow’s intestate share , 77 
and even though invasion of the principal for the 
benefit of the widow is authorized and accumulation 
of excess earnings directed , 76 or even though a pro¬ 
vision is made for a contingent benefit of additional 
income for payment of medical and hospital bills 
if necessary ; 70 and the fact that specific sums pay¬ 
able to the widow are charges on both income and 
principal is immaterial . 80 
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In order to bar the widow from a right of election 
the trust corpus provided for in the will must be 
capable of producing income , 81 and the income 
produced therefrom must be reasonable in propor¬ 
tion to the assets ; 82 the portion given her in trust 
cannot be restricted to a specified asset which pos¬ 
sesses an income value invidiously disproportionate 
to other assets of the estate which are directed to 
others . 83 The widow, however, is entitled only to 
the beneficial enjoyment of the specified statutory 
proportion of a fair cross section of the net assets 
of the testator at the time of his death . 84 The mere 
fact that there are nonincomc producing securities 
in the trust does not entitle the widow to an absolute 
right of election to take an intestate share . 85 Also, 
the widow is not entitled to elect to take against the 


income, claim an absolute right of 
election. 

N.Y.—rn re Rosenblum’s Will, 132 
N.Y.S.2d 604, modified on other 
grounds on reargument 137 N.Y.S. 
2d 479. 

76 . N.Y.—In re Schwartzkopf's 

Will, 129 ]ST.Y.S.2d 298, 205 Misc. 
985—In re Withall’s Will, 76 N.Y.S. 
2d 467, 191 Misc. 1016, reversed on 
other grounds 80 N.Y.S.2d 769, 274 
App.Div. 846. 

In re Vitale’s Will, 118 N.Y.S.2d 
773. 

77 . N.Y.—In re Withall’s Will, 76 
N.Y.S.2d 467, 191 Misc. 1016, re¬ 
versed on other grounds 80 N.Y.S. 
2d 769, 274 App.Div. 846—In re 
Schmidt’s Will, 11 N.Y.S.2d 966, 
171 Misc. 95, affirmed 11 N.Y.S.2d 
972, 257 App.Div. 827, appeal de¬ 
nied 14 N.Y.S.2d 151, 257 App.Div. 
978, affirmed 27 N.E.2d 201, 282 
N.Y. 787. 

In re Leporati's Will, 126 N.Y.S. 
2d 742. 

Disposal after widow’s death 

In will provisions disposing of 
principal and “profits” of trust fund 
on beneficiary’s death, word “profits” 
was susceptible of interpretation as 
meaning “income,” in view of fact 
that capital gains or profits auto¬ 
matically become a part of princi¬ 
pal without necessity of separately 
identifying it. 

N.Y.—In re Schwartzkopf's Will, 129 
N.Y.S.2d 298, 205 Misc. 985. 
Provision held insufficient 
Will directing creation of trust 
from income of testator's securities, 
business, royalties, and other prop¬ 
erty with direction to pay in equal 
monthly installments to widow, sum 
set up by court was held not to 
preclude her from electing to talce 
against will. 

N.Y.—In re Ainsworth’s Estate, 291 
N.Y.S. 825, 160 Misc. 789. 

78 . N.Y.—In re Vitale’s Will, 118 
N.Y.S.2d 773. 


Bight of limited election not affected 

N.Y.—:In re Dorskey’s Will, 147 N. 
Y.S 2d 905. 

79. N.Y.—:In re Withall's Will, 80 
N.Y.S.2d 769, 274 App.Div. 846. 

In re Leporati's Will, 126 N.Y. 
S.2d 742. 

80. N.Y.—In re Schwartzkopf’s 
Will, 129 N.Y.S.2d 298, 205 Misc. 
985. 

Capitalization of the value of a 
specified annuity for life is not 
permissible. 

N.Y.—In re Schwartzkopf’s Will, su- 
pra—In re Withall’s Will, 76 N.Y. 
S.2d 467, 191 Misc. 1016, reversed 
on other grounds 80 N.Y.S.2d 769, 
274 App.Div. 846. 

81. N.Y.—In re Becher’s Estate, 123 
N.Y.S.2d 589, 204 Misc. 523. 
Statutory provision that, in com¬ 
putation of values of provisions 
under will, capital value of fund or 
the property producing it shall be 
taken and not value of life estate, 
shows intent that trust corpus bo 
capable of producing income. 

N.Y.—In re Becher’s Estate, supra. 
All of estate 

Where, although the testator gave 
all his property in trust for his 
widow, under the terms of the will 
she will receive next to nothing by 
way of income, she is entitled to 
elect against the will and to receive 
her share of decedent's estate as in 
intestacy. 

N.Y.—In ro Schrauth's Will, 292 N.Y. 
S. 923, 249 App.Div. 846. 

82. N.Y.—In re Becher's Estate, 123 
N.Y.S.2d 589, 204 Misc. 523—In re 
Halperin’s Will, 106 N.Y.S,2d 96, 
201 Misc. 763. 

In re Wardi’s Estate, 129 N.Y.S, 
2d 279, affirmed 135 N.Y.S.2d C41, 
284 App.Div. 978. 

Comparable to income from outright 
gift 

Testator may not deprive widow 
of her right of election by a gift to 
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her of certain specified parts of his 
estate, where there is a possibility 
that the parts so assigned to her 
for life will not yield the income 
which she would have received had 
the principal of her share come into 
her hands outright. 

N.Y.—In ro Bommor’s Estate, 288 
N.Y.S. 419, 159 Misc. 511. 

In ro Belch's Will, 133 N.Y.S.2d 
77, modified on other grounds 140 
N.Y.S.2d 373. 

83. N.Y.—In ro Johnston’s Estate, 
145 N.Y.S.2d 217, 208 Misc. 965- 
In re Bommer’s Estate 28$ N.Y.S. 
419, 159 Misc. 511. 

Place of residence 

Surviving wife is entitled to her 
life oRtato in her proportionate part 
of estate unhampered by dictates of 
deceased spouse that she must re¬ 
side in particular place or live in 
specified manner under penalty of 
potential loss of portion of natural 
returns from her proportionate part 
of estate. 

N.Y.—In re Bommor's Estate, supra. 

84. N.Y.—Tn ro Johnston’s Estate, 
145 N.Y.S.2d 217, 208 Misc. 965- 
In re Eddy's Estate, 18 N.Y.S.2d 
622, 173 Misc. 723, affirmed 15 N.Y. 
R2d 767, 258 App.Div, 850 , affirmed 
27 N.E.2<1 279, 283 N.Y. 556—In 
ro (Mark’s Estate, 7 N.Y.S.2d 176, 
109 Misc, 202. 

Burden to establish 
Where deceased gives surviving 
spouse life estate in specified prop¬ 
erty, persons seeking to defeat sur¬ 
viving spouse’s right to elect against 
will have burden of showing that 
specified property represents only 
that reasonable cross section of de¬ 
ceased spouse's estate which sur¬ 
viving spouse is entitled to receive 
and is bound to accept in lieu of her 
intestate rights. 

N.Y.—In re Bommor's Estate, 288 N. 
Y.S. 419, 159 Misc. 511. 

85* N.Y.—In re Becher’s Estate, 123 
N.Y.S.2d 589, 204 Misc. 523. 
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will because the executor or trustee has failed in 
his duty in the management and handling of the 
assets of the estate in such a way as to make the 
income therefrom inadequate . 86 

A trust which gives the widow a conditional, and 
not an unconditional, estate for life will not bar her 
right of election . 87 Thus, the widow's right of 
election is not precluded by a trust for her life 
where conditions or contingencies are imposed 
whereby the life estate may be terminated during her 
lifetime , 88 or by a trust which is to terminate on 
her remarriage , 89 or on the death of a third person 
or persons , 90 or by a gift in trust which does not 
give her an absolute right to the income therefrom, 
but makes her right thereto contingent on specified 
conditions , 91 or by a gift which is not an absolute 
legacy, but is contingent on a determination that 
she may exercise a right of election . 92 
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If the testamentary provisions with respect to the 
trust are such that the requisite income therefrom 
may be endangered or defeated, the widow is not 
barred from her right of election . 98 The widow 
has an absolute right of election where the gift is 
of income for life given in the form of a charge 
superimposed on trusts for others, without providing 
a separate trust corpus for her, and the principal of 
the trusts is subject to distribution to the cestuis 
during the widow's lifetime , 94 or where the trust 
res from which the widow's income is to be paid 
is subject to be invaded for the benefit of others until 
the widow's income might be diminished below the 
share prescribed for her by statute , 95 or where the 
testator allots to his widow an asset which is con¬ 
sumptive of its produce, even though such consump¬ 
tion in other circumstances might be properly 


Where trust included all of testa- 
tor’s estate 

N.Y.—In re Di Giacomo's Will, 148 
N.Y.S.2d 821. 

Unproductive asset 
Under bequest of corporate stock 
in trust exchange, after testator’s 
death and in accordance with pre¬ 
vious stockholders' agreement, of 
stock for cash down payment and 
promise to pay balance of sale price 
within five years did not convert 
nature of trust asset but made situ¬ 
ation same as if testator had be¬ 
queathed, as part of trust, an un¬ 
productive asset. 

N.Y.—In re Becher's Estate, 123 N.Y. 
S.2d 589, 204 Misc. 523. 

86. N.Y.—In re Eddy’s Estate, 18 
N.Y.S.2d 622, 173 Misc. 723, af¬ 
firmed 15 N.Y.S.2d 767, 258 App. 
Div. 860, affirmed 27 N.E.2d 279, 
283 N.Y. 556. 

87. N.Y.—In re Fleishman’s Estate, 
72 N.Y.S.2d 456, 189 Misc. 655. 

88. N.Y.—In re Johnston's Estate, 
145 N.Y.S.2d 217, 208 Misc. 965. 

89. N.Y.—In re Byrnes’ Will, 184 N. 
E. 56, 260 N.Y. 465, 87 A.Li.R. 223. 

In re Vlachakis’ Will, 103 N.Y.S. 
2d 577, 199 Misc. 516—Petition of 
Chemical Bank & Trust Co., 99 
N.Y.S.2d 368, 198 Misc. 536—In re 
Fumo’s Estate, 98 N.Y.S.2d 709, 
199 Misc. 273—In re Kent’s Estate, 
45 N.Y.S.2d 449, 180 Misc. 567- 
In re Epstein’s Estate, 27 N.Y.S. 
2d 872, 176 Misc. 494—In re Levy’s 
Will, 12 N.Y.S.2d 799, 171 Misc. 
431. 

In re Silversmith's Will, 143 
N.Y.S.2d 703—In re Veal's Estate, 
132 N.Y.S.2d 418—In re Bogin’s 
Estate, 68 N.Y.S.2d 132. 

90 . N.Y.—In re Fleishman's Estate, 
72 N.Y.S.2d 456, 189 Misc. 655. 


In re Gingold’s Will, 116 N.Y.S. 
2d 868. 

91. N.Y.—:In re Peters’ Will, 88 N. 
Y.S.2d 142, 204 Misc. 333, affirmed 
89 N.Y.S.2d 651, 275 App.Div. 950. 

Income necessary for widow’s per¬ 
sonal needs 

N.Y.—In re Peters’ Will, 88 N.Y.S.2d 
142, 204 Misc. 333, affirmed 89 N. 
Y.S.2d 651, 275 App.Div. 950. 
Accumulation of income 

Trust held not to direct accumula¬ 
tion of income, and hence to preclude 
wifo from exercising her right of 
election to tako against the will. 
N.Y.—:In re Knapp's Will, 291 N.Y.S. 
559, 161 Misc. 202. 

92. N.Y.—In re Richmond’s Will, 94 

N.Y.S. 2d 282, 276 App.Div. 271, 

roargument and appeal denied 9G 
N.Y.S.2d 307, 27G App.Div. 1053- 
In re Filor’s Will, 45 N.Y.S.2d 376, 
267 App.Div. 269, affirmed 56 N.E. 
2d 585, 293 N.Y. 699. 

93. N.Y.—In ro Halpcrin’s Will, 106 
N.Y.S.2d 96, 201 Misc. 763. 

Payment of legacies from trust 
If legacies, of which executor- 
trustee was given the solo discretion 
to defer payment, constituted a part 
of the estate placed in trust for the 
testator's widow, power given to the 
executor-trustee to defer payment of 
the legacies at his sole discretion 
was a potentially destructive power 
rendering insecure the corpus and 
income of the widow's testamentary 
trust so that widow’s right to tako 
against the will would not be de¬ 
feated 

N.Y.—'In re Meyer’s Will, 94 N.Y.S. 
2d 105, 197 Misc. 169. 

94 . N.Y.—In re Period’s Will, 133 
N.Y.S.2d 199, affirmed 141 N.Y.S. 
2d 921, 285 App.Div. 1178. 

95. N.Y.—In re Wittner’s Estate, 
95 N.E.2d 798, 301 N.Y. 461. 
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In re Sheppard’s Estate, 71 N.Y. 
S.2d 340, 189 Misc. 367. 

In re PerlofTs Will, 133 N.Y.S. 
2d 199, affirmed 141 N.Y.S.2d 921, 
285 App.Div. 1178—In re Harris' 
Estate, 136 N.Y.S. 2d 409—In re 
Schnitzer’s Will, 118 N.Y.S.2d 779. 

Separation of trusts 
Where will gave income from re¬ 
siduary trust to testator's widow 
and son and also gave trustee power 
to pay principal to widow or son in 
trustee’s uncontrolled discretion, sur¬ 
rogate could not establish two sepa¬ 
rate trusts in equal shares, one for 
benefit of widow and the other for 
benefit of son with power of inva¬ 
sion of principal for benefit of each 
of only the trust constituted for 
such person's benefit and establish a 
share for widow sufficient to bar 
widow’s election to take an intestate 
share. 

N.Y.—In re Sheppard’s Estate, 71 
N.Y.S.2d 340, 189 Misc. 367. 

Document renouncing power to In¬ 
vade principal 

(1) The execution of a document 
purporting to renounce discretionary 
powers granted by testator to trus¬ 
tee was a nullity and did not deprive 
testator’s wifo of her right to re¬ 
nounce the will and take her intes¬ 
tate share. 

N.Y.—In re Matthews’ Will, 5 N.Y.S. 
2d 707, 255 App.Div. 80, affirmed 
18 N.E.2d 683, 279 N.Y. 732. 

(2) A renunciation subsequent to 
the death of the testator, and after 
timely notice of testator’s wife’s 
election to take her intestate share 
has been filed, of powers given to a 
person by the terms of a will which 
powers if exercised, might result in 
depletion of the corpus is insuffi¬ 
cient to deprive wife of her election 
to take her intestate share. 

N.Y.—In re Matthews’ Will, supra. 
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chargeable to a life beneficiary. 96 Also, the widow 
will not be barred from a right of election where 
the property given in trust for her is corporate 
stock in a closed or estate corporation, or in one 
whose financial and dividend policies might be af¬ 
fected or determined by its relation to the estate, 
and her income therefrom is dependent on the dec¬ 
laration of dividends from the corporate directors. 97 

Provisions commonly found in wills affording a 
reasonable flexibility of testamentary directions do 
not allow the surviving spouse the privilege of 
electing. 98 The testamentary provisions for the 
widow are not illusory and inadequate because the 
trustee is granted broad discretionary powers in the 
investment of assets and management of the trust 
estate, 99 or by the fact that the trustee is authorized 
to act without bond and his powers of investment 
and management of the estate are enlarged in vari¬ 
ous ways, including the power to invest in nonlegal 
securities, 1 or by the fact that the will vests the 
trustee with discretion to determine what part of 
the trust res should be income and what part should 


be principal, 2 or by a declaration in the will that 
stock dividends on corporation stock held by the 
trustee shall be entirely principal and not income.3 
The fact that for purposes of reinvestment the 
trustee is limited to securities of the United States 
of America does not make the income inadequate so 
as to give the widow a right of election. 4 

In determining the amount the widow has received 
so as to determine whether or not she is precluded 
from electing to take against the will, she is charged 
only with property received from the testamentary 
estate, and not with any transfers or agreements 
made for her benefit by the testator in his lifetime, 
either by way of absolute conveyances, 5 insurance 
policies, 6 or gifts or transfers made to take effect 
at death. 7 

b. Where Widow Sole Heir or Beneficiary 

In general, an election by a testator's widow Is un¬ 
necessary where she is his sole heir or the sole benefi¬ 
ciary under his will. 

No election is necessary where the widow is the 


96. N.Y.—In re Reich’s Will, 133 N. 
Y.S.2d 77, modified on other 
grounds 140 NY.S.2d 373. 

Maintenance and taxes 

Widow was not barred from right 
to elect to take against will by de¬ 
vise of specific property to her for 
life, where she was required to pay 
all taxes, assessments, maintenance, 
and carrying charges thereon which 
might accrue or become payable 
during her lifetime. 

NY.—In re Johnston’s Estate, 145 
N.Y.S.2d 217, 208 Misc. 965—In re 
Bommer’s Estate, 288 N.Y.S. 419, 
159 Misc. 511. 

In re Reich's Will, 133 N.Y.S.2d 
77, modified on other grounds 140 
N.Y.S.2d 373. 

97. N.Y.—In re Shupack's Will, 149 
N.Y.S.2d 20, 1 App.Div.2d 841. 

Creation of corporation 

(1) A provision in will authorizing 
executors and trustees to form cor¬ 
poration and transfer thereto the 
assets of estate enabled widow to 
take her intestate share in lieu of 
such testamentary trust, in that the 
unlimited power of corporation to 
Invest in securities usual, legal and 
•customary for a corporation wholly 
free from restrictions placed on 
trustees and immune to court inter¬ 
ference jeopardized right of widow 
to receive the income required by 
Decedent Estate Law. 

N.Y.—In re Halperin’s Will, 106 N. 
Y.S.2d 96, 201 Misc. 763. 

(2) In determining whether pro¬ 
vision authorizing formation of cor¬ 
poration and transfer thereto of the 
assets of the estate permitted widow 
to elect to take against will, testa¬ 


tor would be deemed to have intended 
the creation of a corporation with 
all the powers conferred on it by 
the statute governing its existence, 
and the corporation's business and 
assets could not bo treated as assets 
and business of estate, and the sur¬ 
rogate’s court could not extend its 
supervisory powers under Decedent 
Estate Law to affairs of corporation. 
N.Y.—In re Halperin's Will, supra. 

98. N.Y.—In re Halperin's Will, su¬ 
pra. 

99. N.Y.—In re Di Giacomo’s Will, 
148 N.Y.S.2d 821. 

1. N.Y.—In re Wyand's Will, 2 N.Y. 
S.2d 645, 253 App.Div. 921. 

In re Ryan’s Estate, 107 N.Y.S.2d 
641, 201 Misc. 632, modified on 
other grounds In re Ryan’s Will, 
114 N.Y.S.2d 1, 280 App.Div. 410- 
In re Herts’ Estate, 1 N.Y.S.2d 
528, 1C5 Misc. 738—In re Mat¬ 
thews, 300 N.Y.S. 461, 164 Misc. 
578, reversed on other grounds In 
re Matthews’ Will, 5 N.Y.S.2d 707, 
255 App.Div. 80, affirmed 18 N.E. 
2d 683, 279 N.Y. 732. 

In re Barr’s Will, 142 N.Y.S.2d 
554—In re Wardi's Estate, 129 
N.Y.S.2d 279, affirmed 135 N.Y.S.2d 
641, 284 App.Div. 978. 

Prior rule 

(1) Prior to statutory change of 
rule, effective April 3, 1936, surviv¬ 
ing spouse had right to elect to 
take her intestate share in estate 
unless will of deceased spouse erect¬ 
ed trust for her benefit of a sum 
equal to such share which should 
be vested in legally authorized se¬ 
curities. 


N.Y.—In re liommor’s Estate, 288 
N.Y.S. 419, 159 Misc. 511, 

(2) Tho trustee was required to be 
bonded and to comply with the 
statutes relating to investments by 
trustees. 

N.Y.—In re Curley’s Will, 280 N.Y.S, 
80, 245 App.Div. 255. 

2 . N.Y,—In ro Matthews* Will, 5 
N.Y.IS.2d 707, 255 App.Div. 80, af¬ 
firmed 18 N.K2d 683, 279 N.Y. 
732. 

Genuine discretion required 

Equity would compel tho trustee 
to exorcise tho power granted him 
in a way genuine and not arbitrary 
and would not allow him to declare 
that to bo income which was in 
fact principal. 

N.Y.—:In ro Matthews* Will* supra. 

3. N.Y.—In ro Herts’ Estate, 1 N.Y 
S.2d 528, 165 Misc. 738. 

4. N.Y.—In re Shupack’s Will, 137 
N.Y.S.2d 126, 206 Misc. 875, modi¬ 
fied on other grounds 14$ N.Y.S.Sd 
20, 1 App.Div.2d 841. 

5. N.Y.—In re Rosenffold’s Estate, 
76 N.Y.S.2d 177. 

6. N.Y.—In re Rosenfleld’s Estate, 
supra—In re Well’s Estate, 73 N. 
Y.S,2d 370. 

7. N.Y.—In re Rosenflold's Estate, 
76 N.Y,S.2d 177. 

Totten trust savings bank account 
payable to surviving spouse as bene¬ 
ficiary is not considered testamen¬ 
tary provision under will for widow. 
NY.—In re Ferlmutter’s Will, 98 N. 
Y.S.2d 968, 199 Misc. 330. 

In re Rosenflold’s Estate, 76 N. 
Y.S.2d 177. 
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sole heir of decedent, 8 or where she is the donee 
under the will of the entire estate, 9 unless the will 
provides that she takes the entire property, subject 
to his debts, in which case, in order to take the prop¬ 
erty exempt from debts, she must elect to take 
under the statute. 10 If a widow who is sole heir 
elects to take under the law and not under the will, 
she takes her statutory allowance, and, as sole heir, 
all property not disposed of by the will, 11 unless the 
■statute under which she would take as sole heir is 
restricted to cases of intestacy, in which case a 
widow renouncing the will takes her statutory al¬ 
lowance, and property undisposed of escheats to 
the estate. 12 

c. Where Widow Given Nothing by Will 

Where a testator's widow is given nothing by his 
■will, she has a right to elect to take against it. 

Where a testator makes no testamentary provi¬ 
sion whatever for his widow, she has a right to 
elect to take against the will, 13 and, under some stat¬ 
utes, she is entitled to elect to take that portion 
of the estate to which she would have been entitled 
if the testator had died intestate. 14 It has also been 
held that a testator's widow who was given nothing 
by the will which she would not have had without 
it is not put to an election 15 A testator's widow who 
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was given nothing by the will need not signify her 
dissent to the will before claiming her dower or stat¬ 
utory rights, 16 unless the statute which gives her 
the right to renounce her husband's will requires her 
to do so. 17 Where, however, a statute declares that 
a will which does not make provision for a sur¬ 
viving spouse shall be valid except in so far as the 
widow’s election subtracts from its terms, the wid¬ 
ow's death before exercise of the right of election 
leaves the validity of the will wholly unimpaired. 18 

d. Failure of Donation to Widow 

Where the testamentary donations for the testator's 
widow fail, she need not dissent from the will in order 
to claim her common-law or statutory rights in his estate. 

A widow need not dissent from the will in order to 
claim her dower or statutory rights when the provi¬ 
sion for her in the will fails because of a deficiency 
of assets 19 or for any other reason; 20 and a widow 
who has accepted the will may still take her dower 
or statutory rights where the provision made by the 
will fails, unless the failure is due to her voluntary 
breach of the condition under which she held the 
land, as discussed infra § 1287. A statute which 
provides for endowment anew when the widow is 
deprived of the provision made for her by will has 
no application when the provision for her is held 
valid by the court. 21 Where a provision for the 


a Miss.—Wall v. Dickens, 6 So. 515, 
66 Miss. 655. 

Election by widow between rights 
under will and as heir or next of 
kin see supra § 12CO. 

•9. N.Y.—Application of Halpern, 
100 N.Y.SYd 894, 277 App.Div. 525, 
affirmed 100 N.E.2d 120, 303 N.Y. 
33. 

■69 C.J. p 1105 note 87. 

10. TJ.S.—Schuctte v. Bowers, C.C. 
A.N.Y., 40 F.2d 208. 

11. Xnd.—Busing; v. Busing, 25 Xnd. 
63. 

12. Tenn.—Turner v. Fisher, 4 
Sneed 209. 

13. N.Y.—In re Prezioso’s Estate, 
109 N.Y.S.2d 288. 

69 C.J. p 1105 note 92. 

Where widower given nothing by 
will see infra 1267 f. 

Entitled to dower 

N.Y.—In re Downey's Estate, 41 N- 
Y.S.2d 114. 

^4. N.Y.—In re Perlmutter’s Will, 
98 N.Y.S.2d 968, 199 Misc. 330- 
In re Smith’s Estate, 48 N,Y.S.2d 
631, 182 Misc. 711—In re Zweig's 
Will, 261 N.Y.S. 400, 145 Misc. 
839. 

In re Prezioso's Estate, 109 N- 
Y,S.2d 288. 

Identification by premarital descrip, 
tion 

Where will drawn prior to testa¬ 


tor’s marriage to widow described 
her as “faithful friend and sister- 
in-law" in making a specific bequest 
and setting up a trust for her bene¬ 
fit, widow was sufficiently identified 
as a "surviving spouse/' and there 
was no absence of testamentary 
provision for the surviving spouse 
within Decedent Estate Law author¬ 
izing surviving spouse to elect in 
absence of testamentary provision. 
N.Y.—In re Jackson's Will, 34 N.Y.S. 
2d 1007, 264 App.Div. 783, appeal 
denied 35 N.Y.S.2d 734, 264 App. 
Div. 873. 

Ineffective provision, for wife 

Whore codicil was written by tes¬ 
tator on his premarital will in which 
he had inserted the name of his 
wife as residuary legatee, republi¬ 
cation of original will was intended 
to he conditioned on effectiveness of 
such insertions and there was no 
intention to leave wife unprovided 
for, and on determination that in¬ 
sertion of wife's name in will was 
ineffective, wife was entitled to revo¬ 
cation of will as to herself and to 
take from estate as if testator had 
died intestate. 

Cal.—In re Challman's Estate, 274 
P.2d 439, 139 C.A.2d 736. 

Provision, outside of will 

A clause in will stating that no 
provision was made for testator’s 
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wife because testator had provided 
for wife amply did not prevent 
exercise by widow of right to take 
statutory share as against terms of 
the will. 

N.Y.—In re Lilt’s Estate, 73 N.Y.S. 
2d 368. 

15. III.—Carper v. Crowl, 36 N.E. 
1040, 149 Ill. 465. 

10. Md.—Marriott v. Marriott, 3 A. 

2d 493, 175 Md. 567. 

69 C.J. p 1105 note 93. 

Property vests without election 
Where all the property of a testa¬ 
tor is given to someone other than 
the surviving wife, the surviving 
wife is not required to elect, but on 
his death her statutory share vests 
in her by law. 

Ind.—Able v. Bane, 110 N.E.2d 306, 
123 Ind.App. 585. 

17. Iowa.—Garrett v. Olford, 132 N. 
W. 379, 152 Iowa 2C5. 

69 C.J. p 1105 note 94. 

18. N.Y.—In re Mihlman’s Will, 251 
N.Y.S. 147, 140 Misc. 535. 

19. Mass.—Thompson v. McGaw, 1 
Mete. 66. 

69 C.J. p 1105 note 97. 

20. N.J.—Thompson v. Egbert, 17 
N.J.Law 459. 

69 C.J. p 1105 note 98. 

21. Wis.—Willey v. Lewis, 88 N.W. 
1021, 113 Wis. 618. 
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testator’s widow is void in part, the widow may, 
nevertheless, relinquish her dower and elect to’'re¬ 
ceive what is given to her by the valid part of such 
provision. 22 

§ 1266. - Release or Forfeiture of Right 

to Elect 

a. In general 

b. Abandonment, desertion, divorce, and 

separation 

a. In General 

A wife may waive op release her right to elect to 
take her statutory or other interest in her husband's es¬ 
tate as against his will, but in order for such a waiver 
or release to be effective, it must be clear and certain 
and be executed in strict conformity with any statutory 
requirements. 
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In general, a wife may waive or release her 
right to elect to take her statutory or other interest 
in her husband’s estate as against his will.23 Al¬ 
though in some jurisdictions it is held that a wife, 
during her coverture and before her husband’s 
death, cannot make a valid release or waiver, or is 
not bound by a release, of her right of election to 
take against her husband’s will, 24 and is not bound 
by any agreement with her husband during coverture 
that the statute prohibits, 25 in other jurisdictions, 
particularly under statutes so providing, it is held 
that during the lifetime of the husband she may 
waive or release her right of election by written 
agreement executed in the appropriate manner as 
required by statute, 26 and that a properly executed 
agreement waiving or releasing the right of elec¬ 
tion and free from fraud or other vitiating factor 
will be enforced. 27 Also, under a statute so pro- 


22 . Isr.T. —Hone v. Van Schalck, 7 
Paige 221. 

23. Mo.—In re Bernays’ Estate, 126 
S.W.2d 209, 344 Mo. 135, 122 A.L.R. 
169. 

N.Y.—In re Colaci's Estate, 42 N.E. 
2d 466, 288 N.Y. 158. 

In re Deffner’s Estate, 114 N.Y. 
S.2d 600, 202 Misc. 1, reversed on 
other grounds 119 N.Y.S.2d 443, 281 
App.Div. 798, affirmed 113 N.E.2d 
300, 305 N.Y. 783—In re Sheppard’s 
Estate, 71 N.Y.S.2d 340, 189 Misc. 
367—In re Wallace’s Estate, 56 N. 
Y.S.2d 43, 184 Misc. 448, affirmed 
In re Wallace’s Will, 52 N.Y.S.2d 
940, 268 App.Div. 1029—In re Sha¬ 
piro’s Will, 276 N.Y.S. 660, 154 
Misc. 55. 

Pa.—In re Wolf's Estate, Orph., 65 
York Leg.Rec. 198. 

Widower’s release of right to elect 
see infra § 1267. 

Jurisdiction of issues 

In proceeding to determine validity 
or effect of election of surviving 
spouse to take against the testamen¬ 
tary provision of decedent's will, the 
surrogate’s court had jurisdiction to 
determine whether release, which 
was raised as a bar to right of elec¬ 
tion, correctly stated intention of 
parties at the time it was executed, 
and whether it should be reformed 
if it did not do so. 

N.Y.—In re Sand's Will, 33 N.Y.S.2d 
668, 178 Misc. 179. 

Widow’s decision 

Where, at time of death of hus¬ 
band, there was in effect no waiver 
of widow’s right to take her intes¬ 
tate share in husband’s estate as 
against husband’s will, widow pos¬ 
sessed absolute right to elect to take 
her intestate share, and question of 
whether she should waive that right 
was matter for her alone to deter¬ 
mine. 


N.Y.—In re Howland’s Will, 132 N.Y. 

S.2d 451, 284 App.Div. 306. 

Codicil changing will 

Codicil which eliminated provision 
in testator’s will for employee did 
not release wife’s waiver whereby 
she acquiesced m will and waived 
any claim she might have to any in¬ 
terest in the property, and did not 
cause a failure of consideration for 
waiver which recited as a considera¬ 
tion the provisions made for wifo in 
will. 

Cal.—Opp v. Frye, 161 P.2d 235, 70 C. 
A.2d 478. 

Release to third persons 

Acts of widow, subsequent to tes¬ 
tator’s death, in executing and de¬ 
livering to banks in which testator, 
during his lifetime, had created in¬ 
ter vivos savings bank trusts in fa¬ 
vor of his children, authorizations 
and releases directing banks to pay 
over balances in accounts to such 
children of former marriage consti¬ 
tuted express waivers of any rights 
which widow might have had or 
would have had in future to funds by 
her election to take against testator’s 
will. 

Pa.—In re Iafolla’s Estate, 110 A.2d 
380, 380 Pa. 391. 

24. Tenn.—Shirley v. Shirley, 181 
S.W.2d 346, 181 Tenn. 364. 

69 C.J. p 1105 note 10. 

Election during lifetime of testator 
see supra § 1249. 

25. Iowa.—Berry v. Donald, 150 N. 
W. 1048, 168 Iowa 744. 

26. N.Y.—In re Sturmer’s Estate, 
100 N.E.2d 155, 303 N.Y. 98—In re 
Colaci's Estate, 42 N.E.2d 466, 288 
N.Y. 158. 

In re Howland’s Will, 132 N.Y.S. 
2d 451, 284 App.Div. 306. 

In re Sheppard's Estate, 71 N.Y. 
S.2d 340, 189 Misc. 367—In re Sha¬ 
piro’s Will, 276 N.Y.S. 560, 154 
Misc. 55. 


In re Ditt’s Estate, 73 N.Y.S.2d 
368, 

Instrument a conveyance 

(1) A waiver of right of election 
to take against will is a conveyance 
to which statutes relative to ac¬ 
knowledgment of conveyances are ap¬ 
plicable. 

N.Y.—In re Maul's Will, 26 N.Y.S.2d 
847, 176 Misc. 170, affirmed In re 
Maul’s Estate, 29 N.Y.S.2d 429, 262 
App.Div. 941, affirmed 39 N.E.2d 
301, 287 N.Y. 694. 

(2) When a spouse signs and duly 
acknowledges a waiver of right of 
election to tako against will, he or 
she releases an interest in realty 
vested by virtue of the marital re¬ 
lation and statute, with the same 
force and effect as giving of a quit¬ 
claim deed. 

N.Y.—In re Maul’s Will, 26 N.Y.S.Sd 
847, 176 Misc. 170, affirmed In re 
Maul’s Estate, 29 N.Y.S.2d 429, 
2G2 App.Div. 041, affirmed 39 N, 
K.2d 301, 287 N.Y. 694. 

Mutual agreements 

Agreements executed by husband 
and wife, whereby each renounced 
and released to legatees under the 
last will of other spouse all right, 
title, interest and right of dower of 
every namo and nature in the estate 
of the other spouse, complied with 
statute providing that husband or 
wife during the lifetime of the oth¬ 
er may waive right of olection to 
take against will. 

N.Y.—In re Denison’s Estate, 7 N.Y. 
S.2d 756, 256 App.Div. 294, affirmed 
20 N.B.2d 27, 280 N.Y. 589. 
Waiver or release held shown 
Neb.—Jorgensen v. Crandell, 277 N. 

W. 785, 134 Neb. 33. 

N.Y.—In re Leggett's Estate, 32 N. 
Y.&2d 921. 

27. tr.a— ■Wells Fargo Bank & Un¬ 
ion Trust Co, v. U. &, D.C.Cal„ 
134 F.Supp. 340. 
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viding a waiver or release of all rights in the estate 
of the husband which was executed prior to the 
effective date of the statute granting the right of 
election is sufficient to release the statutory right 
of election. 28 Statutes providing for the release 
of the right of a wife to take against her husband's 
will are strictly construed, 29 or a liberal interpreta¬ 
tion of the rights of the widow will be made. 30 


In order for a waiver or release of a wife's right 
of election to be effective, it must be in clear and 
unmistakable language or found in an inevitable im¬ 
plication. 31 It will be strictly construed in favor 
of the surviving spouse, 32 and it will not be extended 
beyond its literal terms. 33 It may properly bind 
the widow as to a part of the testator's estate and 
not bar her right of election with respect to the 
remainder. 34 Dependent on the intention of the 


jq-y._In re Sturmer’s Estate, 100 

N.E.2d 155, 303 N.Y. 98. 

In re Baruch’s Will, 132 N.Y.S. 
2d 402, 205 Misc. 1122, affirmed 
142 N.Y.S. 2d 216, 286 App.Div. 

869. 

Termination of inducement 

An agreement whereby wife fol¬ 
lowing second marriage renounced 
and released any right she might 
have, or be entitled to, in husband’s 
estate and which recited that both 
husband and wife were desirous of 
having children by previous marriage 
inherit property was not rendered in¬ 
effective by death of husband’s only 
child before death of either husband 
or wife. 

N.Y.—In re Denison’s Estate, 7 N.Y. 
S.2d 756, 255 App.Div. 294, affirmed 
20 N.E.2d 27, 280 N.Y. 589. 

28. N.Y.—In re Phillips’ Estate, 58 
N.E.2d 504, 293 N.Y. 483, motion 
denied 60 N.E.2d 389, 294 N.Y. 662. 

In re McGlone’s Will, 17 N.Y.S. 
2d 316, 258 App.Div. 596, reversed 
on other grounds 32 N.E.2d 539, 284 
N.Y. 527, affirmed Irving Trust Co. 
v. Day, 62 S.Ct. 398, 314 U.S. 556, 
86 L.Ed. 1734, 137 A.L.R. 1093- 
In re Smith's Estate, 27C N.Y.S. 
646, 243 App.Div. 348. 

29. N.Y.—In re Howland’s Will, 125 
N.Y.S.2d 234, reversed on other 
grounds 132 N.Y.S.2d 451, 284 App. 
Div. 306. 

30. N.Y.—In re Green’s Estate, 280 
N.Y.S. 692, 155 Misc. 641, affirmed 
In re Green’s Will, 284 N.Y.S. 370, 
246 App.Div. 583. 

31. N.Y.—Thompson v. Thompson, 
299 N.Y.S. 55, 163 Misc. 946, affirm¬ 
ed 2 N.Y.S.2d 858, 254 App.Div. 601. 

In re Shaw's Will, 82 N.Y.S.2d 
298. 

Pa.—In re Pengelly’s Estate, Orph., 
40 Berks Co. 197. 

Waiver of dower 

An instrument confined to a waiver 
of dower was held not to constitute 
a waiver by widow of right of elec¬ 
tion to take against will of deceased 
husband. 

N.Y.—In re Colaci’s Estate, 42 N.E. 

2d 466, 288 N.Y. 158. 

Power of attorney to transfer dower 
rights 

Wife was held not deprived of 
privilege of electing to take distrib¬ 
utive share of husband’s estate by 


reason of power of attorney which 
was never utilized, in which she gave 
husband perpetual and irrevocable 
right to sign her name to any trans¬ 
fer of her dower right in his prop¬ 
erty. 

N.Y.—In re Smith’s Estate, 276 N. 
Y.S. 646, 243 App.Div. 348. 

Failure to change 

Failure of husband and wife to 
change mutual agreements waiving 
right to take interest in each other’s 
property during five-year period be¬ 
tween death of husband’s child by 
former marriage and execution of 
husband's will was evidence that it 
was understood that effect of agree¬ 
ments was that neither spouse should 
have any interest in the estate of 
tho other. 

N.Y.—In re Denison’s Estate, 7 N.Y. 
S.2d 756, 255 App.Div. 294, affirmed 
20 N.E.2d 27, 280 N.Y. 589. 

Waiver or release of right of election 
held shown 

(1) Generally. 

N.Y.—In re Denison’s Estate, supra. 

(2) Written agreement whereby 
wife, during marriage, released all 
her inchoate right of dower and any 
other dower rights and interests in 
husband’s property in consideration 
of specified sum, oven if not valid 
as a present release of wife’s in¬ 
choate right of dower, was valid as 
agreement to release dower interest 
in husband's realty on his death. 

N.Y.—In re Leggett’s Estate, 32 N. 

Y.S.2d 921. 

Waiver or release of right of elec¬ 
tion held not shown 

(1) Generally. 

W.Va.—Welsh v. Welsh, 69 S.E.2d 
34, 191 W.Va. 471. 

(2) By agreement by which the 
wife surrendered all her rights to a 
particular piece of real estate, but 
which contained no reference to a 
waiver or release of all rights in 
husband’s estate. 

N.Y.—In re Lamash’s Will, 49 N.Y.S. 
2d 434. 

(3) By wife's general release of 
husband from any claims which she 
then had, or which her heirs, execu¬ 
tors, or administrators thereafter 
could have, which did not refer to 
right of election given surviving 
spouse. 


N.Y.—In re Swanson’s Estate, 298 N. 
Y.S. 317, 163 Misc. 294. 

(4) By general release executed 
for consideration by wife shortly be¬ 
fore separation decree in which she 
freed and discharged husband from 
all claims. 

N.Y.—In re Smith’s Estate, 276 N.Y. 
S. 646, 243 App.Div. 348. 

32. N.Y.—In re Deffner’s Estate, 114 
N.Y.S.2d GOO, 202 Misc. 1, revers¬ 
ed on other grounds 119 N.Y.S.2d 
443, 2S1 App.Div. 798, affirmed 113 
N.E.2d 300, 305 N.Y. 783. 

Strict scrutiny 

In view of the remedial nature of 
statute giving surviving spouse right 
to take against testamentary dispo¬ 
sition of deceased spouse and the lib¬ 
eral interpretation of its terms in 
favor of the enlarged rights of the 
survivor, any document tendered in 
support of contention that surviving 
spouse has waived or released statu¬ 
tory right must be subjected to strict 
scrutiny. 

N.Y.—In re McGlone’s Will, 13 N.Y. 
S.2d 76, 171 Misc. G12, reversed on 
other grounds 17 N.Y.S.2d 316, 258 
App.Div. 596, reversed on other 
grounds 32 N.E.Sd 539, 284 N.Y. 
527, affirmod Irving Trust Co. v. 
Day, 62 S.Ct. 398, 314 TJ.S. 556, 86 
L.Ed. 1734, 137 A.L.R. 1093. 

33. N.Y.—In re Deffner’s Estate, 114 
N.Y.S.2d 600, 202 Misc. 1, revers¬ 
ed on other grounds 119 N.Y.S.2d 
443, 281 App.Div. 798, affirmed 113 
N.E.2d 300, 305 N.Y. 783. 

Inducing clause 

The provision of an agreement ex¬ 
ecuted by wife following second mar¬ 
riage, whereby wife waived any right, 
title, interest and right of dower of 
every name and nature in husband's 
estate was not affected by provisions 
of succeeding paragraph setting out 
reason and object for making agree¬ 
ment that both husband and wife 
were desirous of having children, 
by former marriages, inhorit their 
separate properties. 

N.Y.—In re Denison’s Estate, 7 N.Y. 
S.2d 756, 255 App.Div. 294, affirm¬ 
ed 20 N.E.2d 27, 280 N.Y. 589. 

34. N.Y.—In re Deffner’s Estate, 114 
N.Y.S.2d 600, 202 Misc. 1, reversed 
on other grounds 119 N.Y.S.2d 443, 
281 App.Div. 798, affirmed 113 N.E. 
2d 300, 305 N.Y. 783. 
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wife, a waiver or release may “be of the right of 
election as against a will executed on a particular 
occasion or of a will which contains a particular 
testamentary disposition, whenever executed; 35 and 
under a statute so providing a waiver may be with 
respect to a particular will only or it may be with 
respect to any last will and testament whatsoever. 36 
A waiver of the right of election as to a particular 
testament will not be effective as to a subsequent 
testament which revoked the previous one, even 
though the new testament makes a similar disposition 
of property as the revoked one. 37 Dower is barred 
by consent of the wife to her husband’s will under 
a statute so providing, 38 and where such consent has 
been given an election is unnecessary, although the 
wife was not named as a beneficiary in the will. 39 

In some jurisdictions, in order for a waiver or 
release by a wife of her right of election to take 
against her husband’s will to be effective, it must be 
supported by adequate consideration, 40 but under 
other statutes it may be executed with, or without, 
consideration. 41 Where the wife did not receive 
the consideration bargained for in the agreement 
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whereby she waived or released her right of election, 
she is not bound thereby and is not barred from 
electing to take against her husband’s will. 43 F rau(1 
or other improper conduct by the husband in ob¬ 
taining the execution of a waiver or release of the 
wife’s right of election to take against his will will 
vitiate it. 43 Also, it has been held that in order for 
a waiver or release of her right of election to bind 
the wife, it must be shown that it was freely and 
voluntarily entered into with competent advice and 
with full knowledge of her interest in the estate, and 
its approximate value, and that the entire transac¬ 
tion was fair and equitable from the wife’s point 
of view. 44 

A waiver or release of a wife’s right of election 
to take against her husband’s will must be in strict 
conformity with statutory requirements in order 
to be effective. 46 

The legislature has power to provide that statutory 
interest of widow in husband’s estate may not be 
waived or released, except by an instrument executed 
with specified formalities. Under some statutes a 
waiver or release of a widow’s right of election must 


35. N.Y.—In re Deffner's Estate, su¬ 
pra. 

36. N.Y.—In re Shapiro's Will, 276 
N.Y.S. 560, 154 Misc. 55. 

37. N.Y.—In re Deffner’s Estate, 119 
N.Y.S.2d 443, 281 App.Div. 798, af¬ 
firmed 113 N.E.2d 300, 305 N.Y. 783. 

38. Kan.—Hanson v. Hanson, 105 P. 
444, 81 Kan. 305. 

39. Kan.—Hanson v. Hanson, supra. 

40. Fla.—Horney v. Rhea, 12 So.2d 
302, 152 Fla. 817. 

41 . N.Y. — Benjamin v. Benjamin, 95 
N.Y.S.2d 167, 197 Misc. 618, affirm¬ 
ed 97 N.Y.S.2d 196, 277 App.Div. 
752, affirmed 96 N.E.2d 618, 302 N. 
Y. 560—In re Richardson’s Estate, 
79 N.Y.S.2d 553, 191 Misc. 995. 

42. Pa.—In re Levine's Estate, 118 
A.2d 741, 383 Pa. 354. 

43. N.Y.—In re Smith's Estate, 276 
N.Y.S. 646, 243 App.Div. 348. 

Misrepresentation of nature of in¬ 
strument 

Husband's representation that in¬ 
strument by which he and wife each 
released estate of the other from 
their right of inheritance was part¬ 
nership agreement was held to in¬ 
validate it as a release of the wife’s 
right of election. 

N.Y.—In re Smith's Estate, supra. 
Benefits under will 

Testator could not induce wife to 
waive her statutory right to take 
her intestate share of his estate by 
conveying a false impression that 
essential benefits given her in ear¬ 
lier will were preserved in later will. 


N.Y.—In re Brykczynski’s Will, 81 

N.Y.S.2d 61. 

Conditions to setting aside or avoid¬ 
ing 

(1) Widow seeking to take against 
husband’s will could not retain prop¬ 
erty which she had received from 
husband under postnuptial agree¬ 
ment, whereby she had released all 
her rights in his estate. 

Pa.—In re Inskipt’s Estate, 188 A. 

127, 324 Pa. 106. 

(2) Where wife, because of over¬ 
reaching on part of husband and 
abuse of confidential relationship, 
agreed in writing to waive her right 
of election or interest in husband's 
estate and, in lieu thereof, to ac¬ 
cept benefits under certain insurance 
policies, and husband fully carried 
out his part of the agreement, and 
on death of husband it was deter¬ 
mined that the agreement was 
wrongfully obtained by the husband 
and was wholly void, wife, as a con¬ 
dition of receiving an intestate share 
in husband's estate, was required to 
restore to the estate all benefits re¬ 
ceived by her. 

N.Y.—In re Lieberman's Will, 132 N. 

Y.S.2d 558, 206 Misc. 263. 

(3) A widow must offer to return 
such part of consideration received 
by her from husband in return for 
her agreement to release her dower 
interest in his real estate as con¬ 
dition precedent to a decree allow¬ 
ing her to elect to take her dower 
interest in lieu of the pecuniary pro¬ 
vision made for her. 
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N.Y.—In ro Leggett’s Estate, 32 N,Y. 
S.2d 921. 

Waiver held void 

N.Y.—In re. Brykczynskl's Will, 81 K 
Y.S.2d 61. 

44. Fla.—Tavel v. Guerin, 160 So. 
665, 119 Fla. 624. 

Release held invalid 
Fla.—Horney v. Rhea, 12 So.2d 302, 
152 Fla. 817. 

45. N.Y.—In re Oolnel’s Estate, 42 
N.E.2d 466, 288 N.Y. 158. 

In re Deffner's Estate, 11D N.Y. 
R.2d 443, 281 App.Div. 708, affirmed 
113 N.K.2d 300, 305 N.Y. 783. 

U.S.—Irving Trust Co. v, Day, N.Y,, 
62 R.Ct. 398, 314 U.S. 556, 86 L.Ed. 
1734, 137 A.L.R. 1093. 

N.Y.—In re Shaw's Will, $2 N.Y.S. 
2d 298. 

Purpose of statute 
A statute providing the manner of 
waiver of the right of election was 
intended to deny effect to waiver not 
executed in accordance with the stat¬ 
ute. 

N.Y.—In re McGlomV* Will, 32 N.B. 
2d 539, 284 N.Y. 527, affirmed Irv¬ 
ing Trust Co. v. Day, 62 S.Ct. 398, 
314 U.S. 556, 86 L.Ed. 1734, 137 
A.L.R. 1093. 

Jurisdiction to determine validity 
Surrogate’s court was vested with 
authority to consider and determine 
the question of validity of an agree¬ 
ment containing a waiver of the 
wife's right of election to take 
against husband's last will. 

N.Y.—Shure v. Kaplan, 67 N.Y.S.2d 
921. 
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be by written instrument,** subscribed or signed, 47 
and duly acknowledged; 48 and her right of election 
may not be waived or released by an unacknowl¬ 
edged instrument 49 It is also held under some 


statutes that the waiver or release may be unilateral 
in form, executed only by the maker thereof, or 
bilateral in form, executed by both of the spouses 
affected, 50 and that it may be absolute or condi- 


H'Y .—In re Smith's Estate, 276 
N.Y.S. 646, 243 App.Div. 348. 

Oral ogreenient held insufficient. 

_In re Rosenfleld’s Estate, 76 

N!x.S.2d 177. 

47 . N.Y.—In re Howland’s Will, 132 
N.Y.S. 2d 451, 284 App.Div. 306— 
In re Smith’s Estate, 276 N.Y.S. 
646, 243 App.Div. 348. 

Thompson v. Thompson, 299 N. 
T.S. 55, 163 Misc. 946, affirmed 2 
N.Y.S.2d 858, 254 App.Div. 601. 

In re Stiefel’s Will, 73 N.Y.S.2d 
665, affirmed 75 N.Y.S.2d 749, 273 
App.Div. 831, appeal denied 78 N. 
Y.S.2d 384, 273 App.Div. 930, appeal 
dismissed 80 N.E.2d 542, 297 N.Y. 
1027. 

48. N.Y.—In re McGlone’s Will, 32 
N.E.2d 539, 284 N.Y. 527, affirmed 
Irving Trust Co. v. Day, 62 S.Ct. 
398, 314 U.S. 556, 86 L.Ed. 1734, 
137 A.L.R. 1093. 

In re Smith’s Estate, 276 N.Y.S. 
646, 243 App.Div. 348. 

Thompson v. Thompson, 299 N. 
Y.S. 55, 163 Misc. 946, affirmed 2 
N.Y.S.2d 858, 254 App.Div. 601. 

In re Stiefel’s Will, 73 N.Y.S.2d 
665, affirmed 75 N.Y.S.2d 749, 273 
App.Div. 831, appeal denied 78 N. 
Y.S.2d 384, 273 App.Div. 930, ap¬ 
peal dismissed 80 N.E.2d 542, 297 
N.Y. 1027. 

Meaning 1 of “acknowledge” 

As used in statute requiring 
spouse's waiver of right of election 
to take against will to be "acknowl¬ 
edged,” “acknowledge” means to own 
or admit the knowledge of, to recog¬ 
nize as a fact or trust, and “ac¬ 
knowledgment” is an authentication 
or verification of signature, estab¬ 
lishing merely that instrument was 
duly signed, proving identity of per¬ 
son whose name appears, and that 
such person signed. 

N.Y.—In re Maul’s Will, 26 N.Y.S,2d 
847, 176 Misc. 170, affirmed In re 
Maul's Estate, 29 N.Y.S.2d 429, 262 
App.Div. 941, affirmed 39 N.E.2d 
301, 287 N.Y. 694. 

Statute governing manner of ac¬ 
knowledgment 

The statute governing acknowledg¬ 
ment of instruments is applicable to 
waiver of right of election to take 
against will, and to be of any effect 
such instrument must bo filed or 
recorded in surrogate's office, and 
to entitle it to be so filed or record¬ 
ed, the execution must be acknowl¬ 
edged or proof made, and certifica¬ 
tion must be in the same manner as 
acknowledgment or proof of a deed. 
N.Y.—-In re Maul’s Will, 20 N.Y.S.2d 
847, 176 Misc. 170, affirmed In re 
Maul’s Estate, 29 N.Y.S.2d 429, 262 
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App.Div. 941, affirmed 39 N.E.2d 
301, 287 N.Y. 694. 

Time 

(1) The instrument purporting to 
waive the right of election must not 
only he subscribed but duly ac¬ 
knowledged, within lifetime of other 
spouse. 

N.Y.—In re Howland’s Will, 132 N. 
Y.S.2d 451, 284 App.Div. 306. 

(2) Agreement not acknowledged 
by wife before notary public at time 
of its execution, was not acknowl¬ 
edged in manner required. 

N.Y.—;In re Shaw's Will, 82 N.Y.S. 

2d 298. 

Intent 

The intent to effect the waiver is 
an element. 

N.Y.—-In re Howland’s Will, 132 N.Y. 

S.2d 451, 284 App.Div. 306. 

How acknowledged 

Waiver by a spouse of right of 
election to take as against will of 
other spouse must be acknowledged 
to a notary public or a witness and 
a written certificate of acknowledg¬ 
ment must be affixed to the instru¬ 
ment and if acknowledged to a wit¬ 
ness, the witness must subscribe his 
name at the time of such acknowl¬ 
edgment by the signer to him and 
witness may later make proof of ex¬ 
ecution by swearing before a notary 
public. 

N.Y.—In re Howland’s Will, 125 N.Y. 
S.2d 234, reversed on other grounds 
132 N.Y.S.2d 451, 284 App.Div. 306. 
Attestation. 

Rule that conveyances may bo le¬ 
gally executed if properly attested 
by subscribing witnesses, and are 
entitled to record when proved and 
certified as to execution in manner 
provided in recording acts is applica¬ 
ble to waivers of right of election to 
take against will. 

N.Y.—In re Maul's Will, 26 N.Y.S.2d 
847, 176 Misc, 170, affirmed In ro 
Maul's Estate, 29 N.Y,S.2d 420, 262 
I App.Div. 941, affirmed 30 N.E.2d 
301, 287 N.Y. 694. 

Subscribing witness 

Where instrument waiving wife's 
right of election to take against hus¬ 
band’s will was proved by a subscrib¬ 
ing witness, there was a compliance 
with statute requiring that such in¬ 
strument should be duly “acknowl¬ 
edged,” 

N.Y.—-In re Maul’s Estate, 29 N.Y. 
S.2d 429, 262 App.Div. 941, affirm¬ 
ing In re Maul's Will, 26 N.Y.S. 
2d 847, 176 Misc. 170, affirmed 39 
N.E.2d 301, 287 N.Y. 694. 

Identification 

(1) The acknowledgment required 
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involves something more than the- 
identification of the signature. 
N.Y.—In re Howland’s Will, 132 N.Y- 
S.2d 451, 284 App.Div. 306. 

(2) Where instrument purporting 
to waive widow’s right to elect to* 
take her intestate share of husband's 
estate as against husband’s will was 
subscribed, but not acknowledged, 
before husband's death, surrogate’s- 
act in affixing to the unacknowledg¬ 
ed instrument a certificate of ac¬ 
knowledgment based on nothing more 
than widow’s identification of her 
signature when before surrogate at 
hearing on question of right to elect, 
at which time she expressly refused 
to acknowledge or to give effect to 
the instrument, did not extinguish 
her right. 

N.Y.—In re Howland's Will, supra. 

Verification of petition by wife in 
action founded on a separation agree¬ 
ment, which agreement contained a 
waiver on part of wife of her right 
to elect to take as against husband's 
will, did not constitute an “acknowl¬ 
edgment” of the waiver, within provi¬ 
sion of Decedent Estate Law requir¬ 
ing that such waivers be acknowl¬ 
edged. 

N.Y.—In re Howland’s Will, 125 N.Y. 
S.2d 234, reversed on other grounds 
132 N.Y.S.2d 451, 284 App.Div. 30G. 
Acknowledgment held sufficient 
A wife's waiver of right of election 
to take against will, not bearing cer¬ 
tificate of acknowledgment but bear¬ 
ing signatures of subscribing wit¬ 
nesses, and surrogate’s certificate 
showing that one subscribing wit¬ 
ness had testified to its due execu¬ 
tion, was sufficient 
N.Y.— In re Maul’s Will, 26 N.Y.S.2d 
847, 176 Misc. 170, affirmed In re 
Maul’s Estate, 29 N.Y.S.2d 429, 262 
App.Div, 941, affirmed 39 N.E.2d 
301, 287 N.Y. 694. 

49. U.S.—Irving Trust Co. v. Day, 
N.Y., 62 S.Ct. 398, 314 U.S. 556, 
86 L.Ed. 1734, 137 A.L.R. 1093. 

Void 

An unacknowledged waiver of right 
of spouse to elect to take intestate 
share as against will of other spouse 
is void and of no effect, even though 
subscribed. 

N.Y.—In re Howland's Will, 132 N.Y. 
S.2d 451, 284 App.Div. 306. 

50. N.Y.—In re Richardson's Estate, 
79 N.Y.S.2d 553, 191 Misc. 995. 
Unilateral agreement is sufficient 

when acted on by the husband. 
N.Y.—In re McGlone’s Will, 17 N.Y.S. 
2d 316, 258 App.Div. 596, reversed 
on other grounds 32 N.E,2d 539, 
284 N.Y. 627, affirmed Irving Trust 
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tional. 61 A waiver or release of a wife’s rights in 
her husband’s estate which was executed without 
the formalities specified by statute will be effective 
to defeat the wife’s right of election between her 
statutory rights and a will executed prior to the ef¬ 
fective date of the statute, where such release or 
waiver was executed prior to the effective date of 
the statute and was valid at the time it was execut¬ 
ed ; 52 but it will not be effective to defeat her right 
to elect where the will, or a codicil thereto, was 
executed subsequent to the effective date of the 
statute. 53 

Antenuptial agreement. A widow is bound by a 
release contained in an antenuptial agreement of 
her right to elect between testamentary provisions 


in her husband’s will and her common-law or stat¬ 
utory rights in his estate, 54 unless the settlement is 
void. 55 Where an antenuptial settlement is valid, 
and the dower barred thereby, there is no necessity 
for an election between dower and devise, and a 
statute requiring an election between dower and 
devise before taking under the will does not ap¬ 
ply. 56 A widow has been held not precluded from 
electing to take her statutory share of her husband’s 
estate by an antenuptial agreement which the hus¬ 
band breached; 67 but an immaterial variation in 
the husband’s performance of the agreement, to 
which the wife assented, and which was in effect an 
oral variation of the agreement will not render the 
release ineffectual. 68 A wife’s antenuptial agree- 


Co. v. Day, 62 S.Ct. 398, 314 U.S. 
656, 86 L.Ed. 1734, 137 A.L.R. 1093. 

51. N.Y.—In re Richardson’s Estate, 
79 N.Y.S.2d 553, 191 Misc. 995. 

52. N.Y.—In re McGlone’s Will, 32 
NE.2d 539, 284 N.T. 527, affirmed 
Irving Trust Co. v. Day, 62 S.Ct. 
398, 314 U.S. 556, 86 L.Ed. 1734, 137 
A.L.R. 1093. 

53. U.S.—Irving Trust Co. v. Day, 
N.Y., 62 S.Ct. 398, 314 U.S. 556, 
86 L.Ed. 1734, 137 A.L.R. 1093. 

Agreement not acknowledged. 

Agreement, whereby wife renounc¬ 
ed all interest in estate of her hus¬ 
band to be, did not preclude her from 
electing to take against testamentary 
disposition brought within purview 
of statute giving such right of elec¬ 
tion, by execution of codicil subse¬ 
quent to the effective date of the 
statute, where the agreement was not 
acknowledged as required by statute. 
N.Y.—In re McGlone's Will, 13 N.Y. 
S.2d 76, 171 Misc. 612, reversed 
on other grounds 17 N.Y.S.2d 316, 
258 App.Div. 596, reversed on oth¬ 
er grounds 32 N.E.2d 639, 284 N.Y. 
527, affirmed Irving Trust Co. v. 
Day, 62 S.Ct 398, 314 U.S. 556, 
86 L.Ed. 1734, 137 A.L.R. 1093. 
Knowledge as to effect of codicil 
Fact that testator would probably 
not have executed codicil to will if 
he had known that widow might on 
that account, by virtue of statute 
enacted after will was made, claim 
interest in his estate which she 
would not otherwise have had be¬ 
cause of agreement whereby she re¬ 
nounced rights in husband's estate, 
did not give rise to estoppel or oth¬ 
er equitable ground for denying to 
wife her statutory right 
N.Y.—In re McGlone’s Will, 32 N.E.2d 
539, 284 N.Y. 527, affirmed Irving 
Trust Co. v. Day, 62 S.Ct. 398, 314 
U.S. 556, 86 L.Ed. 1734, 137 A.L.R. 
1093. 

54. N.Y.—In re Phillips' Estate, 58 
N.E.2d 504, 293 N.Y. 483, motion 
denied 60 N.E.2d 389, 294 N.Y. 662. 


In re Baruch's Will, 132 N.Y.S.2d 
402, 205 Misc. 1122, affirmed 142 
N.Y.S.2d 216, 286 App.Div. 869— 
Benjamin v. Benjamin, 95 N.Y.S. 
2d 167, 197 Misc. 618, affirmed 97 
N.Y.S.2d 196, 277 App.Div. 752, 

affirmed 96 N.E.2d 618, 302 N.Y. 560 
—In re Markel’s Estate, 24 N.Y.S. 
2d 253, 175 Misc. 570, 573, affirmed 
27 N.Y.S 2d 447, 261 App.Div. 950- 
In re Shapiro’s Will, 276 N.Y.S. 560, 
154 Misc. 55. 

Okl.—In re Blaydes’ Estate, 216 P. 

2d 277, 202 Okl. 558. 

Pa.—In re Mahoney’s Estate, 56 Pa. 
Dist. & Co. 286, 94 Pittsb.Leg.J. 
145, affirmed 62 A2d 328, 356 Pa. 
358. 

In re Griffith’s Estate, Orph., 64 
Montg.Co. 265—In re Wolf’s Es¬ 
tate, Orph., 65 York Leg.Rec. 198. 
69 C.J. p 1105 note 12. 

Reference to agreement In will 

Where codicil to husband’s will di¬ 
rected that wife be limited to provi¬ 
sions of antenuptial agreement made 
part of codicil by reference and by 
attachment thereto, husband did not 
make a testamentary provision for 
her in will so as to entitle her to 
elect to take under the law as though 
husband had died intestate without 
such agreement. 

Wis.—In re Koeffior’s Estate, 254 N. 
W. 363, 215 Wis. 115. 

Estoppel 

Where widow executed antenuptial 
agreement irrevocably renouncing all 
right, title, and interest in any es¬ 
tate of which husband to be might 
die seized, to operate as an ‘‘estop¬ 
pel” precluding her from electing to 
take against husband's will, it was 
required to be established that hus¬ 
band altered his position in reliance 
on the document. 

N.Y.—In re McGlone’s Will, 13 N.Y.S. 
2d 76, 171 Misc. 612, reversed on 
other grounds 17 N.Y.S.2d 316, 258 
App.Div. 596, reversed on other 
grounds 32 N.E.2d 539, 284 N.Y. 
527, affirmed Irving Trust Co. v. 
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Day, 62 S.Ct. 398, 314 US. 556, 86 
L.Ed. 1734, 137 A.L.R. 1093. 

55. Pa.—In re McClellan’s Estate, 
Orph., 31 West.L.J. 35. 

Wis.—Rowell v. Barber, 125 N.W. 
937, 142 Wis. 304, 27 L.R.A.,N.S., 
1140. 

Judicial setting aside 

In action by widow to cancel ante¬ 
nuptial contract, probate court could 
not set off to widow her interest in 
the property of her deceased hus¬ 
band as if he had died intestate, un¬ 
til and unless antenuptial agreement 
was set aside. 

Ohio.—In re Mosier's Estate, Prob., 
133 N.E.2d 202. 

Agreement held not void 

(1) Generally. 

N.Y.-—:In re Baruch's Will, 142 N.Y.S. 
2d 216, 286 App.Div. 869. 

(2) Because of husband’s failure 
to disclose his financial worth to 
wife. 

N.Y.—:In re Moore’s Will, 41 N.Y.S.2d 
697. 

56. Ohio.—Bowen v. Bowen, 34 Ohio 
St. 164. 

57. Pa.—In re Homes* Estate, 79 
Pa.Dist. & Co. 356, 2 Fiduciary 76. 

In re Griffith's Estate, Orph., 64 
Montg. 266, 62 York Leg.Rec. 177. 
Change of will 

Where antenuptial agreement and 
antenuptial will were executed as 
complementary parts of entire agree¬ 
ment between betrothed parties, and 
after their marriage husband revoked 
antenuptial will and made a new 
will omitting the provision for wife, 
she had the right to elect to take 
her statutory share of husband's es¬ 
tate and not under the will executed 
after marriage. 

Kan.—In ro Garden's Estate, 148 P. 
2d 745, 158 Kan. 554. 

58. N.Y.—In re Wolozin's Estate, 86 
N.Y.S.2d 73, 194 Misc. 212, affirm¬ 
ed 93 N.Y.S.2d 717, 276 App.Div. 
825, appeal denied 94 N.Y.S.2d 
823, 276 App.Div. 899. 
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ment waiving or renouncing her right of election to 
take her common-law or statutory rights in her 
husband’s estate does not preclude him from consent¬ 
ing to a cancellation or revocation of the wife’s 
waiver, or from making a valid bequest to her, 59 
and where he does make a bequest to his wife, the 
antenuptial agreement is not affected thereby, but 
continues in effect. 60 

Separation agreement . A separation agreement 
containing a waiver of the right of election is 
effective to bar the right of election where the 
separation agreement is subscribed and duly ac¬ 
knowledged by the parties, and there was no fraud 
or concealment in the execution of the agreement, 61 
but where such a separation agreement is not ac¬ 
knowledged it is of no effect as far as a waiver 
of the right of election is concerned. 62 A separation 
agreement in which the widow released her right 
of election will not preclude her right where the par- 
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ties effected a reconciliation after the execution of 
the agreement, particularly where they were living 
together as man and wife at the time of the hus¬ 
band’s decease. 63 

b. Abandonment, Desertion, Divorce, and Sepa¬ 
ration 

Under varying statutes, a wife may be deprived of, 
or forfeit, her right to elect to take an interest in her 
husband's estate against his will by certain conduct, such 
as abandonment, desertion, separation, or divorce. 

A wife may be deprived of the right to elect to 
take her common-law or statutory interest in her 
husband’s estate by certain acts specified by statute, 
such as abandonment, separation, or divorce. 64 Un¬ 
der statutes so providing, a widow has no right of 
election to take against the will of her late husband 
where at the time of his death 65 she had abandoned 
him. 66 The same is true, so as to deny the widow’s 


Estoppel 

Wife was held estopped to termi¬ 
nate agreement and to elect to take 
against husband’s will, at least with¬ 
out reasonable notice to the husband 
during his lifetime that her assent 
to the agreement had been with¬ 
drawn. 

N.Y.—In re Wolozin’s Estate, 86 N. 
Y.S.2d 73, 194 Misc. 212, affirmed 93 
N.Y.S.2d 717, 276 App.Div. 825, ap¬ 
peal denied 94 N.Y.S.2d 823, 276 
App.Div. 899. 

69. U.S.—Irving Trust Co. v. Day, 
N.Y., 62 S.Ct. 398, 314 U.S. 666, 86 
L.Ed. 1734, 137 A.L.R. 1093. 

N.Y.—In re Willett’s Estate, 36 N. 
Y.S.2d 992, 178 Misc. 1000. 

60. Pa.—In re Mahoney’s Estate, 66 
Pa.Dist. & Co. 286, 94 Pittsb.Leg.J. 
145, affirmed 52 A.2d 328, 356 Pa. 
358. 

Wis.—In re Paulson’s Will, 36 N.W. 
2d 95, 254 Wis. 258. 

61. N.Y.—In re Stunner's Estate, 
100 N.E.2d 156, 303 N.Y. 98. 

In re Howland's Will, 132 N.Y.S. 
2d 461, 284 App.Div. 306. 

Bight to elect to take against will 
held waived or released 

(1) Generally. 

N.Y.—In re Stiefel's Will, 75 N.Y.S. 
2d 749, 273 App.Div. 831, appeal de¬ 
nied 78 N.Y.S.2d 384, 273 App.Div. 
930, appeal dismissed 80 N.E.2d 
542, 297 N.Y. 1027. 

In re Richardson’s Estate, 79 N. 
Y.S.2d 553, 191 Misc. 995. 

In re Ga Nun’s Estate, 104 N.Y. 
S.2d 344, affirmed In re Ga Nun’s 
Will, 112 N.Y.S.2d 324. 

(2) Separation agreements in 
which widow agreed to accept a fixed 
percentage of the testator’s assets. 
N.Y.—In re Wallace’s Estate, 56 N. 

Y.S.2d 43, 184 Misc. 448, affirmed 


In re Wallace’s Will, 52 N.Y.S.2d 
940, 268 App.Div. 1029. 

Bight of election, held not re¬ 
leased by separation agreement by 
which husband and wife released all 
claims against each other by reason 
of any matter, cause, or thing what¬ 
soever to the date of the agreement. 
N.Y.—Thompson v. Thompson, 2 N.Y. 
S.2d 858, 264 App.Div. 601. 

62. N.Y.—:In re Howland’s Will, 132 
N.Y.S.2d 451, 284 App.Div. 306. 

In re Shaw’s Will, 82 N.Y.S.2d 
298. 

63. N.Y.—In re YIsich’s Will, 122 N. 
Y.S.2d 782, 204 Misc. 1. 

64. N.Y.—In re Sheppard's Estate, 
71 N.Y.S.2d 340, 189 Misc. 367. 

65. N.Y.—Thompson v. Thompson, 
299 N.Y.S. 55, 163 Misc. 946, affirm¬ 
ed 2 N.Y.S.2d 858, 254 App.Div. 601. 

66. N.Y.—In ro Gahan’s Estate, 86 
N.Y.S.2d 833, 194 Misc. 413, affirm¬ 
ed Application of Williams, 97 N.Y. 
S.2d 232, 276 App.Div. 047—In ro 
Erzingcr's Estate, 51 N.Y.S,2d 651, 
183 Misc. 806, 

In re Levine’s Estate, 85 N.Y.S. 
2d 363—In ro Mindheim’s Estate, 
83 N.Y.S.2d 687, affirmed 58 N.Y. 
S.2d 919, 269 App.Div. 1033, affirm¬ 
ed 68 N.E.2d 878, 296 N.Y. 592- 
In re Litt's Estate, 73 N.Y.S.Sd 3G8 
—In re Botsford’s Estate, 27 N.Y.S. 
2d 932. 

Legislative intent 

Statute providing that no wife who 
has abandoned husband may elect to 
take share of husband's estate as in 
intestacy is an expression by legisla¬ 
ture of its intent to exclude from 
benefits of statute a wife against 
whom judgment of separation could 
be sustained. 

N.Y.—In re Maiden’s Estate, 31 N.E. 
2d 889, 284 N.Y. 429. 
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Purpose of this statute is to with¬ 
draw the protection of the statute 
authorizing a wife to claim a share 
of her husband’s estate as in intes¬ 
tacy from a wife who has failed to 
discharge her obligations under mar¬ 
riage contract by abandoning hus¬ 
band. 

N.Y.—In re Boesenberg's Estate, 37 
N.Y.S.2d 194, 178 Misc. 3, reversed 
on other grounds 39 N.Y.S.2d 418, 
265 App.Div. 484. 

Meaning 

Word “abandoned" has meaning as- 
scribed thereto in matrimonial litiga¬ 
tions, and carries no connotation of 
infidelity. 

N.Y.—In re Green’s Estate, 280 N.Y. 
S. 692, 165 Misc. 641, affirmed In 
re Green’s Will, 284 N.Y.S. 370, 246 
App.Div. 583. 

Trip abroad 

Wife's leaving husband for a trip 
to Europe of less than two months 
against husband's wishes did not con¬ 
stitute an abandonment. 

N.Y.—In re Boesenberg’s Estate, 37 
N.Y.S.2d 194, 178 Misc. 3, reversed 
on other grounds 39 N,Y.S.2d 418 r 
265 App.Div. 484. 

Abandonment held shown 

(1) Generally. 

N.Y.—In re Fingerlin’s Estate, 4 N.Y. 
S.2d 668, 167 Misc. 770. 

(2) A wife not offering in good 
faith to return to husband within 
a reasonable time before or after 
judgment in separation case in which 
it was determined that wife left hus¬ 
band without cause, her continued 
absence from husband without jus¬ 
tification was such an abandonment 
as defeated her right to elect to 
take against will of husband. 

N.Y.—In re Edwards’ Estate, 63 N. 

I Y.S.2d 64, 
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right of election, where she has deserted him. 67 In 
-order to constitute abandonment or desertion under 
such a statute, something more than departure from 
the marital abode or a living apart is required; 68 
the departure of the wife from the marital home 
must have been unjustified and without the consent 
■of the husband, 69 and such as would have entitled 
liim to a legal separation, 70 or would warrant a 
judgment in his favor in an action for separation. 71 
'Where the widow’s departure from the marital home 
was justified she is not thereby disqualified from her 
right to elect to take against the will. 72 Further¬ 
more, there is no abandonment or desertion such as 
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to forfeit the wife's right of election, where the 
spouses lived apart pursuant to a separation agree¬ 
ment, 73 or voluntarily separated, 74 or where there 
was mutual consent to a separation, 75 or where the 
spouses, although formerly separated, became rec¬ 
onciled and were living together as husband and wife 
at the time of the testator’s death. 76 

Under a statute so providing, a final judgment 
of separation rendered against the wife will deprive 
her of her right of election to take her common-law 
or statutory interest in her husband’s estate against 
his will, 77 but a judgment of separation in an action 


■Abandonment held not shown 

(1) Generally. 

N.Y.—In re Kellas’ Estate, 10 N.Y.S. 
2d 879, 256 App.Div. 425, afflrmed 
24 N.E.2d 485, 281 N.Y. 813, re- 
argument denied 27 N.E.2d 443, 28 3 
N.Y. 588. 

In re Kaminsky’s Will, 126 N.Y. 
43.2d 220, 204 Misc. 793—-In re Deff- 
uer’s Estate, 114 N.Y.S.2d 600, 202 
Misc. 1, reversed on other grounds 
119 N.Y.S.2d 443, 281 App.Div. 798, 
afflrmed 113 N.E.2d ZOO , 305 N. 
Y. 783. 

Application of Carr, 134 N.Y.S.2d 
513, afflrmed 134 N.Y.S.2d 280, 284 
App.Div. 930, reargument denied 
139 N.Y.S.2d 275—In re Brunzel’s 
Estate, 51 N.Y.S.2d 483. 

(2) By wife leaving husband af¬ 
flicted with syphilis. 

N.Y.—In re Wheeler’s Will, 282 N.Y. 
S. 642, 156 Misc. 830. 

(3) Where decedent and his wife 
separated by agreement, and separa¬ 
tion was due solely to decedent’s ina¬ 
bility to support wife, 

N.Y.—In re Botsford’s Estate, 27 N. 
Y.S.2d 932. 

(4) Where husband abandoned wife 
without cause and continued aban¬ 
donment until he died, wife’s adul¬ 
tery during portion of period when 
she lived apart from him was held 
not to constitute abandonment so as 
to deprive her of right to take in¬ 
testate share in husband’s property 
against provisions of his will. 

N.Y.—In re Green's Estate, 280 N.Y. 

S. 692, 155 Misc. 641, afflrmed In 
re Green’s Will, 284 N.Y.S. 370, 246 
App.Div. 583. 

67 . Pa.—In re Omelchenko’s Estate, 
Orph., 3 Lebanon 38—In re Connel¬ 
ly's Estate, Orph., 1 Fiduciary 485, 
67 Montg.Co. 309. 

Desertion held not shown 
Pa.—In re Charlesworth’s Estate, 
Orph., 24 Leh.L.J. 221—In re Con¬ 
nelly's Estate, Orph., 1 Fiduciary 
485, 67 Montg.Co. 309. 

68. N.Y.—In re Maiden's Estate, 31 
N.E.2d 889, 284 N.Y. 429. 

In re Gahan’s Estate, 86 N.Y.S. 
2d 833, 194 Misc. 413, afflrmed 


Application of Williams, 97 N.Y.S. 
2d 232, 276 App.Div. 647—In re 
Boesenberg’s Estate, 37 N.Y.S.2d 
194, 178 Misc. 3, reversed on other 
grounds 39 N.Y.S.2d 418, 265 App. 
Div. 484—Thompson v. Thompson, 
299 N.Y.S. 55, 163 Misc. 946, af¬ 
flrmed 2 N.Y.S.2d 858, 254 App.Div. 
601. 

Pa.—In re Heath’s Estate, 41 A.2d 
353, 156 Pa.Super. 597. 

69. N.Y.—In re Maiden’s Estate, 31 
N.E.2d 889, 284 N.Y. 429. 

In re Kellas' Estate, 10 N,Y.S.2d 
879, 256 App.Div. 425, afflrmed 24 
N.E.2d 485, 281 N.Y. 813, reargu¬ 
ment denied 27 N.E.2d 443, 283 N.Y. 
588. 

In re Gahan’s Estate, 86 N.Y.S.2d 
833, 194 Misc. 413, afflrmed Appli¬ 
cation of Williams, 97 N.Y.S.Sd 232, 
276 App.Div. G47—Thompson v. 
Thompson, 299 N.Y.S. 55, 163 Misc. 
946, afflrmed 2 N.Y.S.2d 858, 254 
App.Div. 601. 

In re Mooney’s Will, 86 N.Y.S.2d 
485—In re Botsford’s Estate, 27 
N.Y.S.2d 932. 

70. N.Y.—In re Kellas' Estate, 10 
N.Y.S.2d 879, 256 App.Div. 425, af¬ 
flrmed 24 N.E.2d 485, 281 N.Y. 813, 
reargument denied 27 N.E.2d 443, 
283 N.Y. 588. 

In re Botsford’s Estate, 27 N.Y. 
S.2d 932. 

Dismissal of separation suit 

(1) A judgment dismissing wife's 
separation suit, in which husband 
had pleaded abandonment by wife, 
defeated wife's right to elect to take 
against husband’s will. 

N.Y.—In re Mindheim's Will, 58 N.Y. 
S.2d 919, 269 App.Div. 1033, affirm- 1 
ed 68 N,E.2d 878, 296 N.Y. 592. 

(2) However, it has also been held 
that a wife is not barred from elec- 1 
tion because, by reason of defenses 
interposable under statutes, she ! 
might fail to procure an affirmative 1 
judgment of separation, since stat- 
ute deals only with abandonment of 
husband by wife, and does not deal 
with eventual matrimonial rights 
which might arise out of abandon¬ 
ment. 

N.Y.—In re Green's Estate, 280 N.Y. I 
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| S. 692, 155 Misc. 641, affirmed In 
re Green's Will, 284 N.Y.S. 370, 246 
App.Div. 583. 

71. Ky.—Combs v. Elk Horn Coal 
Corp., 281 S.W.2d 424. 

N.Y.—In re Mooney's Will, 86 N.Y.S. 
2d 485—In re Edwards’ Estate, 63 
N.Y.S.2d 64. 

72. N.Y.—Tn re Brunzol’s Estate, 61 
N.Y.S.2d 483. 

73. N.Y.—Thompson v. Thompson, 
299 N.YS. 55, 163 Misc. 946, affirm¬ 
ed 2 N.Y.S.2d 858, 254 App.Div. 601. 

Separation agreement subsequent to 
abandonment 

A widow did not lose her right of 
election to take against deceased 
husband’s will by abandonment, 
where abandonment occurred prior 
to separation agreement providing 
that spouses should continue to live 
apart and made provision for sepa¬ 
rate maintenance of wife, since 
agreement condoned separation, and 
hence abandonment was not an exist¬ 
ing condition at time of husband's 
death. 

N.Y.—Thompson v. Thompson, supra, 

74. N.Y.—In re Loroh's Will, 3 N.Y. 
&2d 272, 254 App.Div. 680, afflrmed 
In re Lorch, 17 N,E,2d 445, 279 N.Y. 
574. 

75. Pa.—In re Heath's Estate, 41 
A.2d 303, 156 Pa.Super. 597. 

76. N.Y.—In re Downey's Estate, 41 
N.Y.S.2d 114. 

77. N.Y.—In re Smith's Estate, 276 
N.Y.S. 646, 243 App.Div. 348, 

In re Browning's Estate, 276 N. 
Y.H. 263, 153 Misc. 564. 

In re Litt’s Estate, 73 N.Y,S.2d 
368. 

Grounds 

Judgment of separation against 
wife, notwithstanding the grounds 
therefor, bars her from exercising 
right of election. 

N.Y.—In re Erzlnger's Estate, 51 N 
Y.S.2d 551, 183 Misc. 806. 

Vacation of order 
Wife's right to elect against will 
of husband who had been granted 
judgment of separation was depend¬ 
ent on whether order vacating judg- 
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by the wife against the husband will not deprive 
her of such right of election. 78 

There is no right of election as widow of a testa¬ 
tor where the marriage has been dissolved by a 
valid divorce 79 Under a statute so providing, a 
foreign divorce procured by a surviving former 
wife, irrespective of whether or not it is valid, bars 
her from any right of election as widow to take 
against the will of her former husband, 80 and if the 
divorce decree stood unaffected at the time of the 
death of the husband, any subsequent action to va¬ 
cate it will be unavailing. 81 A separation agreement 
which reserved to the wife only such right of elec¬ 
tion to take against any last will of the husband as 
existed by law will not entitle a surviving former 
wife who had procured a divorce to an election. 82 

§ 1267. Widower 

a. In general 

b. Necessity of election in general 

c. Statutory provisions in general 

d. Widower's allowance; homestead 


e. Provision otherwise than by will 

f. Amount or value of testamentary pro¬ 

vision 

g. Release, waiver, or forfeiture of right 

to elect 

a. In General 

The general doctrine of election applies with respect 
to the right of a surviving husband to take under or 
against his wife’s will; and ordinarily he may elect be¬ 
tween the will and his common-law or statutory rights 
in her estate, or his independent right to property pur¬ 
portedly disposed of by the will. 

The general doctrine of election applies with re¬ 
spect to the right of a surviving husband to take 
under or against his wife's will. 83 Thus, except as 
the rule is modified in some jurisdictions under stat¬ 
utes which bar the right of election where a specified 
minimum provision is made for the husband, as dis¬ 
cussed infra subdivision f of this section, it is ordi¬ 
narily held that a wife cannot, by will, deprive her 
surviving husband of his common-law or statutory 


ment of separation was valid, and 
such order could not be set aside, 
so as to defeat election, on motion 
by husband’s executrix and sole leg¬ 
atee in action between wife and hus¬ 
band. 

N.Y.—Morey v. Morey, 299 N.Y.S. 
161, 164 Misc. 527, 

78. N.Y.—In re Smith’s Estate, 276 
N.Y.S. 646, 243 App.Div. 348. 

79. N.Y.—In re Adams’ Estate, 45 N. 
Y.S.2d 494, 182 Misc. 937, affirmed 
48 N.Y.S.2d 801, 267 App.Div. 985, 
•appeal denied 50 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 
Adams v. City Bank Farmers Trust 
■Co., 65 S.Ct. 914, 324 U.S. 865, 89 
L.Ed. 1421. 

In re Ga Nun’s Estate, 104 N.Y. 
S.2d 344, affirmed In re Ga Nun’s 
Will, 112 N.Y.S.2d 324—In re Litt’s 
Estate, 73 N.Y.S.2d 368. 

Jurisdiction to determine 

Surrogate’s court had jurisdiction 
to determine whether alleged wife of 
deceased resident of state had a right 
of election to take against provisions 
of decedent’s will, notwithstanding 
divorce obtained by wife in another 
state, allegedly under coercion and 
compulsion, and in making such de¬ 
termination court could consider the 
validity and effect of foreign divorce 
decree. 

N.Y.—In re Kittinger’s Estate, 101 N. 

Y.S.2d 844, 199 Misc. 377. 
Irregularity 

Where decedent had acquired bona 
fide residence in state where he ob¬ 
tained divorce before commencing 
action for divorce, and, although he 
allegedly had not resided in that 


state the length of timo required by 
its laws before commencing action, 
divorce he received would be recog¬ 
nized by state in which claimant had 
residence, claimant was bound by the 
divorce and was not widow of de¬ 
cedent and was not entitled to exer¬ 
cise right of election in his estate. 
N.Y.—In re Adams’ Will, 142 N.Y.S. 
2d 32. 

Property settlement approved in de¬ 
cree 

Where parties to divorce proceed¬ 
ing made property settlement where¬ 
by husband paid specified amount to 
wife and wife waived all her rights 
to share in his estate, and wife did 
not claim that agreement was taint¬ 
ed with fraud or duress, agreement 
constituted a complete and unequiv¬ 
ocal waiver of wife’s right to elect 
to take against husband's will. 

N.Y.—In ro Hittleman’s Will, 112 N. 
Y.S.2d 796. 

80. N.Y.—In re Adams’ Estate, 45 
N.Y.S.2d 494, 182 Misc, 937, affirm¬ 
ed 48 N.Y.S.2d 801, 267 App.Div. 
985, appeal denied 50 N.Y.S.2d 673, 
268 App.Div. 849, certiorari denied 
Adams v. City Bank Farmers Trust 
Co., 65 S.Ct. 914, 324 U.S. 865, 89 
L.Ed. 1421. 

Whether or not divorce decree va¬ 
cated 

N.Y.—In re Adams’ Estate, 45 N.Y. 
S.2d 494, 182 Misc. 937, affirmed 48 
N.Y.S.2d 801, 267 App.Div. 985, ap¬ 
peal denied 50 N.Y.S.2d 673, 268 
App.Div. 849, certiorari denied 
Adams v. City Bank Farmers Trust 
Co., 65 S.Ct. 914, 324 U.S. 865, 89 L. 
i Ed. 1421. 


Waiver agreement Incorporated in de¬ 
cree 

Where petitioner procured a for¬ 
eign divorce from deceased, and for¬ 
eign decree approved and incorpo¬ 
rated an agreement between deceased 
and petitioner, in which petitioner 
waived all her rights and interests 
in estate of deceased in consideration 
for a stated sum of money, petitioner 
had no right of election in estate of 
deceased husband. 

N.Y.—In re Matthews’ Estate, 107 N. 
Y.S.2d 172. 

81 . N.Y.—In ro Adams’ Estate, 45 
N.Y.S.2d 494, 182 Misc. 937, affirm¬ 
ed 48 N.Y.S.2d 801, 267 App.Div. 
985, appeal denied 50 N.Y.S.2d G73, 
268 App.Div. 849, certiorari denied 
Adams v. City Bank Farmers Trust 
Co., 65 S.Ct. 914, 324 U.S. 865, 89 
L.Ed. 1421. 

82 . N.Y.—In re Adams’ Estate, 45 
N.Y.S.2d 494, 182 Misc. 037, affirm¬ 
ed 48 N.Y.S.2d 801, 267 App.Div. 
985, appeal denied 50 N.Y.S.2d 673, 
268 App.Div. 849, certiorari denied 
Adams v. City Bank Farmers Trust 
Co., 65 S.Ct 914, 324 U.S. 865, 89 
L.Ed. 1421. 

83 . R.I.—Osborn v. Worcester Coun¬ 
ty Trust Co., 7 A.2d 678, 63 R.I. 
164. 

Nature of right 

The grant of right of election to 
surviving spouse is part of the state 
plan for devolution of property of its 
citizens, which does not differ from 
right of inheritance in intestacy or 
right to take as legatee under a will. 
N.Y.—In re Lonergan’s Estate, 63 
N.Y.S.2d 307. 
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rights in her estate. 84 She cannot thus deprive him 
of his interest in her personal 85 or real estate; 86 
and he may elect between the will of his deceased 
wife and his common-law or statutory rights in her 
estate. 87 The surviving husband’s right of election 
accrues by reason of his wife’s death, and his elec¬ 
tion as to whether he will claim under the will or 
under the law is determinative of the interest he will 
receive. 88 A provision in the will that the husband 
is to have his dower rights according to the law of 
the state and no more has been construed to grant 
him the right to take his share in such manner as 
he might elect under the law. 89 

A surviving husband’s right of election does not 
extend to property his wife validly transferred to 
another during her lifetime, 90 to money deposited 
in a Totten trust, that is, money deposited in a sav¬ 
ings bank in the name of the wife in trust for an¬ 
other, 91 or to United States government savings 
bonds made payable on the death of the testatrix 
to another than her husband. 92 

Adverse claim; community property. Elections 
by a surviving husband between testamentary pro- 
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visions in the will of his deceased wife and his com* 
mon-law or statutory rights in her estate are gen* 
erally governed by somewhat different considera¬ 
tions than are applicable to elections by the husband 
between testamentary provisions in the will and an 
independent claim or title he has to property pur¬ 
portedly disposed of by the will. 93 Where testatrix 
in her will gives her husband a life interest in cer¬ 
tain property in which he claims a community inter¬ 
est, he must elect between the will and his com¬ 
munity interest. 94 

b. Necessity of Election in General 

A widower is required to elect between acceptance 
of the will of his late wife and his common-law or stat- 
utory rights in her estate or property owned by him 
where the testamentary dispositions therein are in lieu 
of, or inconsistent with, such rights. 

In general, a widower cannot claim both under and 
against the will of his late wife, but is required to 
elect between testamentary dispositions therein and 
his common-law or statutory rights in her estate, 
where the testamentary dispositions in his favor 
are given him in lieu of such rights, 95 or where the 


84. Ky.—Truitt v. Truitt’s Adm’r, 
162 S.W.2d 31, 290 Ky. 632, 140 A. 
L.R. 1127. 

Presumption 

Surviving- spouse is presumed to 
have right to elect against deceased 
spouse’s will. 

N.Y.—In re Chamberlain’s Estate, 
293 N.Y.S. 253, 161 Misc. 880. 

Option 

Surviving husband has option to 
take one half or one fourth of wife’s 
property, depending on the circum¬ 
stances notwithstanding a will. 
Wyo.—In re Smith’s Estate, 97 P. 

2d 677, 55 Wyo. 181. 

Jurisdiction. 

The surrogate’s court has plenary 
jurisdiction to determine all matters 
necessary to make a full, equitable, 
and complete disposition of the Is¬ 
sues presented in a proceeding to de¬ 
termine the validity of the election 
of a surviving widower to take 
against the testamentary provision 
of his deceased spouse's will. 

N.Y—In re Sand’s Will, 33 N.Y.S. 
2d 668, 178 Misc. 179. 

85. Iowa.—In re Dluhos’ Estate, 70 
N.W.2d 549, 246 Iowa 1043. 

69 C.J. p 1106 note 18. 

Widow’s right to elect see supra § 
1257. 

Separate estate 

Where widow received workmen's 
compensation for death of husband, 
and remarried but devised and be¬ 
queathed all her property to her 
mother, her surviving husband be¬ 
came owner of an absolute estate in 
one half of all her surplus personal 


property, including the workmen’s 
compensation. 

Ky.-Smith v. Vanover, 264 S.W.2d 
884. 

86. Iowa.—In re Dluhos’ Estate, 70 
N.W.2d 549, 246 Iowa 1043. 

Ky.—Smith v. Vanover, 264 S.W.2d 
884. 

R.I.—Corpus Juris cited In Osborne 
v. Worcester County Trust Co., 7 
A.2d 678, 680, G3 R.I. 164. 

69 C.J. p 1106 note 19. 

87. Iowa.—Coomes v. Finegan, 7 N. 
W.2d 729, 233 Iowa 448. 

Strict construction 
The right of surviving husband 
to renounce will of deceased spouse 
is strictly construed. 

Md.—Barrett v. Clark, 54 A.2d 128, 
189 Md. 116, 173 A.L.R. 988. 

88. Okl.—Smith v. Fox, 289 P.2d 
126. 

89. Iowa.—In ro Dluhos’ Estate, 70 
N.W.2d 549, 246 Iowa 1043. 

90. Okl.—Smith v. Fox, 289 F.2d 126. 
Inter vivos conveyance 

Doctrine of election cannot be ex¬ 
tended to deprive minor of rights 
vested in him under valid deed from 
testatrix, even though, after her 
death, her surviving spouse, who 
was sole devisee under her will, deed¬ 
ed to minor an undivided interest in 
tract together with interest in other 
land, and minor’s guardian managed 
property as if devisee's deed gov¬ 
erned. 

Okl.—Smith v. Fox, supra. 

91. N.Y.—In re McCann’s Estate, 
281 N.Y.S. 445, 155 Misc. 763. 

86 


In re Million’s Estate, 138 N.Y.S. 
2d 729. 

92. N.Y.—In re Million’s Estate, su¬ 
pra. 

Pa,—In re Graham’s Estate, Orph., 
42 Del.Co. 9, 4 Fiduciary 467. 

93. W.Va.—Beard v. Callison, 54 S. 
E.2d 568, 133 W.Va. 121. 

General law applicable 
Whore deceased spouse by will dis¬ 
poses of property belonging to sur¬ 
viving spouse In his or her own 
right and also makes provision for 
surviving spouse in will, surviving 
spouse has samo right and Is under 
same duty of election as to such 
property as any other person. 

W.Va.—Board v. Callison, supra. 

94. Tex.—Hodge v. Ellis, 277 S.W.24 
900, 154 Tex. 341. 

95. Minn.—Carey v. Brown, 260 N< 
W. 320, 194 Minn. 127, certiorari 
denied Macho v. Brown, 56 S.Ch 
102, 296 TJ.S. 590, 80 L.Ed. 418. 

Mo.—Moseley v. Bogy, 198 S.W. 847* 
272 Mo. 319. 

N.J.—Bankers’ Trust Co. of New- 
York v, Greims, 169 A. 655, 115 N. 
J.Kq. 102, affirmed 176 A. 112, 117* 
N.J.Eq. 397. 

Tex.—Fairbanks v. McAllen, CIv.App„. 

170 S.W.2d 581, error refused. 

69 C.JT. p 1106 note 34. 

Necessity of widow’s election see su** 
pra 5 1257. 

A will may be go framed as to* 
put the surviving spouse to his elec¬ 
tion whether he will take under the- 
will, or surrender his rights under 
the will and take what the statute* 
> grants. 
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wife by will assumes to dispose of property which 
belongs to the husband, or in which he has an inter¬ 
est, and also makes a testamentary gift of her own 
property to the husband. 96 On the other hand, an 
election is not required where there is no conflict of 
interest or inconsistency between the testamentary 
dispositions and the surviving husband’s rights at 
law. 97 

An election is required where the will clearly 
discloses that its provisions were intended to be in 
lieu of the husband’s common-law or statutory 
rights, 98 and such an intent may be gathered from 
the language of the will, showing their inconsistency 
or repugnancy, 99 as where the testamentary disposi¬ 
tions and his common-law or statutory rights are 
inconsistent. 1 In order to require a surviving hus- 
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band to elect with respect to property which belongs 
to him and did not belong to his wife, the intention 
of the testatrix to make a testamentary disposition 
of such property must clearly and unmistakably ap¬ 
pear. 2 

c. Statutory Provisions in General 

Various statutes regulate the right and necessity of 
election by the surviving husband of a testatrix between 
taking under the will and his common-law or statutory 
rights in her estate. 

Election by a surviving husband between testa¬ 
mentary provisions in the will of his deceased wife 
and his common-law or statutory rights in her es¬ 
tate are frequently regulated by express statutory 
provisions, some of which expressly grant the right 
of election. 3 Some statutes, however, do not confer 


Cal.—in re Gray's Estate, 112 P. 
890, 159 C. 159. 

Husband may renounce his rights 
at law and claim under the will. 

In d.—Clark v. Clark, 31 N.E. 461, 
132 Ind. 25—Wright v. Jones, 4 
N.E. 281, 105 Ind. 17. 

96. N.T.—In re Lage's Will, 4 N.Y.S. 

2d 474, 167 Misc. 636. 

Time of Intention 

Unless testatrix intended at the 
time of the execution of her will 
that her husband should be put to an 
equitable election, no such require¬ 
ment could be spelled out of her will 
after her death. 

N.Y.—In re Lage's Will, supra. 
Bevoked legacy 

Where, at the time of execution of 
a will, testatrix was the unqualified 
owner of property charged with pay¬ 
ment of legacies to her children, and 
thereafter her husband became a ten¬ 
ant by the entirety with her, testa¬ 
trix’ children were not entitled after 
testatrix’ death to have legacies de¬ 
clared a charge on the property un¬ 
der the doctrine of equitable election, 
in absence of express words by tes¬ 
tatrix requiring an equitable election 
by her husband. 

N.Y,—In re Lage's Will, supra. 

97- R.I.—Osborn v. Worcester Coun¬ 
ty Trust Co., 7 A.2d C78, 63 R.I. 
164. 

Bower and life estate 

A provision devising a life estate 
to the husband in the wife’s real es¬ 
tate does not require him to elect 
between the life estate devised and 
his dower interest as surviving 
spouse in her real estate, since there 
is no inconsistency between dower 
and the life estate. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

Trust for life and curtesy 
Under will devising testatrix' prop¬ 
erty to trustees to pay net income 
thereof to husband for life, husband 


took legal life estate as tenant by 
curtesy consummate on testatrix’ 
death, not mere right of choice be¬ 
tween legal estate by curtesy and 
interest under will, and was not ob¬ 
ligated to make an election. 

R.I.—Osborn v. Worcester County 
Trust Co., 7 A.2d 678, 63 R.I. 164. 
Gift of community property and 
community property rights 
Where testatrix’ husband conform¬ 
ed to will as construed by probate 
court in distribution decree, giving 
testatrix’ community property to 
him, and made no claim inconsist¬ 
ent with benefits which he had re¬ 
ceived, he was not put to an election 
with respect to an adverse claim to 
a community property joint savings 
and loan association account on 
ground that testatrix had allegedly 
undertaken to give the account to 
another. 

Wash.—Tacoma Sav. & Loan Ass’n v. I 
Nadham, 128 P.2d 982, 14 Wash.2d 
576. 

98. N.J.—Bankers* Trust Co. of Now 
York v. Greims, 169 A 655, 115 N. 
J.Eq. 102, affirmed 176 A. 112, 117 
N.J.Eq. 397. 

99. W.Va.—Brucoton Bank v. Alex¬ 
ander, 98 S.E. 804, 83 W.Va. 573. 
Where ao express words requiring 

an equitable election by testatrix’ 
husband were found, intention, if de¬ 
termined to be present, was required 
to bo deduced from the general terms 
of the will. 

N.Y.—In re Lage's Will, 4 N.Y.S.2d 
474, 167 Misc. 636. 

1. Minn.—Carey v. Brown, 260 N.W. 
320, 194 Minn. 127, certiorari de¬ 
nied Macho v. Brown, 56 S.Ct. 102, 
296 U.S. 590, 80 L.Ed. 418. 

N.J.—Bankers’ Trust Co. of New 
York v. Greims, 169 A. 655, 115 N. 
J.Eq. 102, affirmed 176 A 112, 117 
N.J.Eq. 397. 

Tex.—Oelkers v. Clemens, Civ.App,, 
260 S.W.2d 74, refused no reversi¬ 
ble error—Wicker v. Rowntree, Civ. 
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App., 185 S.W.2d 150, refused with¬ 
out merit—Fairbanks v. McAllen, 
Civ.App., 170 S.W.2d 581, error re¬ 
fused. 

69 C.J. p 1106 note 33. 

2. W.Va.—Beard v. Callison, 64 S.E. 
2d 568, 133 W.Va. 121. 

Presumption is that the testatrix 
intended to dispose of that which 
she might properly dispose of, and 
nothing more. 

W.Va.—Beard v. Callison, supra. 
General language 

Where initial reference in will to 
land in which both testatrix and wid¬ 
ower owned undivided interest was 
in general language, thereby indicat¬ 
ing intent to devise only that por¬ 
tion which she owned, presumption 
that such was her intent was not 
overcome by subsequent equivocal 
language of will, hence widower was 
not required to elect between life 
estate devised to him in lands of tes¬ 
tatrix and his own undivided half in¬ 
terest in certain of the lands. 

W.Va.—Beard v. Callison, supra. 
Undivided interest 
Where husband and wife each own¬ 
ed an undivided half interest in two 
tracts of land and wife owned third 
tract, and wife’s will devised to hus¬ 
band a life estate in “all” her real 
estate and thereafter described all 
throe tracts, husband was not re¬ 
quired to elect to take under or 
against will, but was entitled to his 
undivided interest and his dower in 
wife’s undivided interest, in the two 
tracts and the life estate devised to 
him by her will. 

W.Va.—Beard v. Callison, supra. 

3. Mass.—O'Hara v. Donovan, 21 N. 

E.2d 984, 303 Mass. 393, 

N.Y.—:In re Collins’ Estate, 282 N.Y. 

S. 728, 156 Misc. 783. 

Pa.—In re Graham's Estate, Orph., 42 
Del.Co. 9, 4 Fiduciary 467. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 
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on the husband any option to renounce his wife’s will 
and take under the laws of intestacy. 4 Statutes with 
respect to election by a surviving husband between 
testamentary provisions in the will of his wife and 
some right or rights given him by law in her estate 
do not apply to election between property owned by 
him in his own right and not constituting a part of 
the estate of his wife and testamentary provisions in 
the will of his wife. 6 

The common-law presumption that a devise or 
bequest by a wife to her husband is presumed to be 
in addition to his rights at law, is reversed by stat¬ 
ute in some states, and a devise or bequest to the 
husband is held to be in lieu of his rights by law 
in his wife’s estate unless a testamentary intention 
to the contrary appears. 6 Such intention may be 
expressed in the will, 7 or it may be shown by lan¬ 
guage in the will inconsistent with the statutory 
presumption; 8 and in order to put the husband to 
an election where the will does not expressly re¬ 
quire it, the intention that he should be put to an 
election must appear by clear and manifest implica¬ 
tion. 9 The common-law rule or presumption that 
a devise or bequest by a wife to her husband is pre¬ 
sumed to be in addition to his rights at law unless an 
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intention that it be in lieu thereof is shown by the 
will, is not affected by a statute reversing the pre¬ 
sumption as to widows but omitting all reference to 
widowers. 10 

Election by a widower to take under a will is not 
necessary in cases within a statute providing that, 
whenever any personal or real property is given 
to the husband in the will, the husband shall take 
under the will unless he elects to take his distributive 
share under the statute. 11 Under such statute no 
election to take his distributive share under the stat¬ 
ute is necessary in a case where the will makes no 
provision for the husband, as discussed infra sub¬ 
division f of this section, the husband being put to 
his election only where the will provides for him 
and he wishes to take against the will. 12 Under a 
statute requiring the widower’s consent to his wife’s 
will in order to deprive him of his statutory interest 
in her estate, no election is required until the 
widower is requested by proper persons. 12 

d. Widower’s Allowance; Homestead 

In general, a surviving husband Is not required to 
elect between his statutory rights and testamentary pro¬ 
visions in his wife's will, unless her will expressly pro¬ 
vides otherwise. 


Fnrpose of statutes creating right 
of surviving husband to renounce 
will of wife and take specified share 
of her estate is to enable a spouse 
to elect which method of taking 
would be most advantageous to him. 
Ill.—In re Donovan’s Estate, 98 N. 

E. 2d 767, 409 Ill. 195, 29 A.L.R.2d 
215. 

Common-law husband of testatrix 
is authorized to elect to take against 
the will pursuant to statute. 

N.Y.—In re Fagan’s Estate, 84 N.Y.S. 
2d 558. 

Purely statutory right 

The right of election of a surviv¬ 
ing husband to take under the will 
of his deceased wife or to take by 
inheritance has been held purely 
statutory. 

Neb.—Forshay v. Johnston, 13 N.W. 
2d 873, 144 Neb. 525—Gordon v. 
Gordon, 299 N.W. 515, 140 Neb. 
400. 

4 . U.S.—Doing v. Riley, C.A.Fla., 176 

F. 2d 449. 

Will held not to give option 
Will creating trust for testatrix' 
husband and her brothers and sisters 
and providing that if husband re¬ 
nounced will and elected to take 
share as survivor, trust should not 
take effect and which devised all her 
remaining property to others, was 
held not to confer on husband the 
option to renounce the will and elect 
to take the share of a surviving hus¬ 
band under the laws of the state. 


U.S.—Doing v. Riley, supra. 

Riley v. Doing, D.C.Fla., 66 F. 
Supp. 825. 

Attempt to elect 

Where husband was given no right 
to elect under will of wife creating 
trust for his benefit and others and 
providing that if ho renounced the 
will and elected to take share of a 
surviving husband trust should not 
take effect, attempt by the husband 
to elect and to renounce did not for¬ 
feit his rights to the benefits pro¬ 
vided in the will of the wife. 

U.S.—Doing v. Riley, C.A.Fla., 176 
F.2d 449. 

Riley v. Doing, D.C.Fla., 66 F. 
Supp. 825. 

5. W.Va.—Beard v. Callison, 54 S. 
E.2d 568, 133 W.Va. 121. 

6. N.H.—Heald v. Kilgore, 149 A. 
866, 84 N.H. 309. 

Devise of realty to surviving hus¬ 
band is in lieu of dower, unless oth¬ 
erwise declared by the will, and in 
such case, the surviving spouse is 
not endowed in any realty unless 
the provisions of the will are re¬ 
nounced as required by statute. 

Mo.—Lee’s Summit Bldg. & Loan 
Ass’n v. Cross, 134 S.W.2d 19, 345 
Mo. 501. 

7. N.H.—Heald v. Kilgore, 149 A. 
866, 84 N.H. 309. 

8* N.H.—Heald v. Kilgore, supra. 

69 C.J. p 1106 note 40. 
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9„ Tex.—Wicker v. Rowntreo, Civ. 
App., 185 S.W.2d 150, refused with¬ 
out merit 

Inconsistency required 

In order for surviving husband to 
bo put to election to renounce his 
rights under wife's will and enjoy his 
homestead right or to renounce his 
homestead right and share in the 
estate under the will, there must be 
such inconsistency between home¬ 
stead rights as created by the con¬ 
stitution and property rights as cre¬ 
ated by will that enjoyment of one 
will preclude the enjoyment of the 
other. 

Tex.—Wicker v. Rowntreo, supra. 

Dleotiou held required between tes¬ 
tamentary gift and homestead rights. 
Tex.—Oelkars v. Clemens, Civ.App., 
260 B,W.2d 74, refused no revers¬ 
ible error—Wicker v. Rowntree, 
Oiv.App., 185 S.W.2d 150, refused 
without merit. 

j 10. Ky.—Voss v. Stortz, 197 S.W. 
964, 177 Ky. 541, 

11. Ind.—Chapman v. Bender, 124 
N.W, 397, 71 Ind.App. 115. 

69 C.J. p 1107 note 43. 

12. Ind,—Studobaker Bros. Mfg. Co. 
v. De Moss, 113 N.B. 417, 62 Ind. 
App, 635. 

69 C.J. p 1107 note 45. 

13. Iowa.—Ross v. Alleghany Theo¬ 
logical Seminary, 215 N.W. 710, 204 
Iowa 648. 
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Dissent by a widower to his wife’s will is not 
required to entitle him to the statutory allowance of 
personal property not deemed assets of the estate of 
his wife in addition to the provision made for him 
in his wife’s will unless the will expressly provides 
that the provisions made for him in the will are in 
lieu thereof ; 14 and the fact that the testatrix made 
liberal provision in her will for her husband will 
not show that its provisions for him were intended 
to be in lieu of his statutory allowances so as to re¬ 
quire him to elect between them. 15 In some states 
dissent is not necessary notwithstanding the clearly 
expressed intention of the testatrix that the provi¬ 
sion made for her husband in the will was all that 
he should have of the estate. 16 Under some stat¬ 
utes, a surviving husband is not prohibited from 
having set aside a probate homestead and also 
taking under the will of his late wife, but such a 
conflict may arise by reason of the terms of the 
will that the husband cannot receive both. 17 An in¬ 
tent to require the surviving husband to elect be¬ 
tween taking under the will and his homestead 
rights will not be inferred from the mere fact that 
the property out of which the homestead was granted 
was devised to another. 18 

e. Provision Otherwise than by Will 

A surviving husband is not required to elect between 
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a testamentary gift from his wife and provision made 
for him by her otherwise than by will, where there is no 
inconsistency between them. 

The husband is not put to his election between a 
provision by will and a gift to him by his wife out¬ 
side the will where there is no inconsistency between 
them. 19 

f. Amount or Value of Testamentary Provision 

The right to, and necessity for, an election by the 
surviving husband of a testatrix with respect to her will 
is subject to statutory provisions granting such a right 
where the value of the testamentary provision made for 
the husband is less than a specified minimum. 

In general, where a testatrix, by her will, gives 
her husband a less estate than is provided for him 
by statute, he may renounce the will and elect to 
take the estate given by law. 20 Under some statutes, 
a surviving husband is entitled to an intestate share 
in his wife’s estate, that is, to that portion of her 
estate which he would have received had she died 
intestate, or to a specified amount outright and an 
additional gift in trust for him for life of that which 
in case of intestacy he would have received out¬ 
right, or to a combination of gifts outright and in 
trust providing in the aggregate the statutory mini¬ 
mum; and if her will fails to provides for him, or 
fails to give him the statutory minimum he is en¬ 
titled to elect to take against it. 21 Where, however. 


14. Mo.—In re Flynn’s Estate, 67 S. 
W.2d 771, 228 Mo.App. 1197. 

Ohio.—In re Guthrie, 28 Ohio N.P..N. 
S., 447. 

Widow's allowance or exemption see 
supra § 1262. 

Exempt property 

(1) Where husband had executed 
an instrument during the lifetime of 
his wife releasing his right of elec¬ 
tion to take a statutory share of his 
wife's estate, the husband was still 
entitled to his statutory set-off of 
three hundred dollars as exempt prop¬ 
erty, 

N.Y—In re Sommers' Estate, 104 N. 
Y.S.2d 463, 200 Misc. 1013. 

(2) Surviving husband was held 
•entitled to claim testatrix’ exempt 
property. 

N.Y.—In re Dunning’s Estate, 42 N.Y. 
S.2d 464, 266 App.Div. 380. 

15. Mo.—In re Flynn’s Estate, 67 S. 
W.2d 771, 228 Mo.App. 1197. 

16. Neb.—In re O’Shea’s Estate, 122 
N.W. 881, 85 Neb. 156, rehearing de¬ 
nied In re Leavitt’s Estate, 124 N. 
W. 114, 85 Neb. 521, 

17. Or.—Jenning v. Jenning, 253 P. 
2d 276, 197 Or. 366. 

Power of wife, by will, to deprive her 
surviving husband of his home¬ 
stead right see Homesteads 5 259. 
Will not affecting homestead 

A provision in the will of a testa¬ 


trix, who left no children, that her 
husband "take his interest in my es¬ 
tate out of any real estate so far as 
possible except the household goods" 
has no effect on the husband's right 
to homestead. 

Ill.—Richardson v. Trubey, 88 N.B. 
1008, 240 Ill. 476. 

18. Cal.—In re Gray’s Estate, 112 P. 
890, 159 C. 159. 

19. Iowa.—May v. Jones, 54 N.W. 
231, 87 Iowa 188. 

20. Neb.—Richardson v. Johnson, 
151 N.W. 314, 97 Neb. 749. 

69 C.J. p 1107 note 53. 

Seduction of gift by statutory rights 
of after-born child 
Where bequests were made to sur¬ 
viving husband and niece and an aft¬ 
er-born child otherwise unprovided 
for was entitled to two thirds of her 
mother’s estate, so that the operative 
provisions of the will gave the sur¬ 
viving spouse a one sixth interest in 
the testatrix’ estate, testatrix failed 
to make the required provision for 
her surviving spouse and he was en¬ 
titled to elect to take the one third 
provided for him by statute. 

N.Y.—In re Wurmbrand's Estate, 86 
N.Y.S.2d 705, 194 Misc. 203, affirmed 
90 N.Y.S.2d 686, 275 App.Div. 915, 
reargument and appeal denied 90 N. 
Y.S.2d 921, 275 App.Div. 937. 
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21 . N.Y.—:In re Wittner’s Estate, 95 
N.E.2d 798, 301 N.Y. 461. 

In re Sachs’ Estate, 282 N.Y.S. 
693, 246 App.Div. 546. 

In re Jarzembicki’s Will, 81 N. 
Y.S.2d 321, 191 Misc. 761—In re 
Clark’s Estate, 7 N.Y.S.2d 176, 169 
Misc. 202. 

In re Hurlburt’s Will, 135 N.Y.S. 
2d 283—In re Fagan’s Estate, 84 
N.Y.S.2d 558—In re Hubbell's Will, 
65 N.Y.S.2d 40. 

Purpose of statute 

(1) To prevent disinheritance. 

N.Y.—In re Moore’s Estate, 1 N.Y.S. 

2d 281, 165 Misc. 683, affirmed 6 N. 
Y.S.2d 369, 254 App.Div. 856, appeal 
denied 7 N.Y.S.2d 572, 255 App.Div. 
774, affirmed 21 N.E.2d 512, 280 N. 
Y. 733—In re Collins’ Estate, 282 
N.Y.S. 728, 156 Misc. 783. 

(2) To reward a faithful spouse by 
continuing after death the obliga¬ 
tions which existed prior thereto in so 
far as the right to share in each oth¬ 
er’s property is concerned. 

N.Y.—In re Bingham’s Estate, 36 N. 
Y.S.2d 584, 178 Misc. 801, affirmed 
In re Bingham’s Will, 39 N.Y.S.2d 
756, 265 App.Div. 463, appeal de¬ 
nied 41 N.Y.S.2d 180, 266 App.Div. 
669. 

(3) Is that a surviving spouse 
should retain the right to claim his 
full intestate share, in spite of any 
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the provision made for the husband equals or ex¬ 
ceeds the statutory minimum specified, he has no 
right of election, but must take under the will, 22 
and if some testamentary provision is made for him, 
but not the full amount required by statute, then he 
has only a limited right of election, 23 that is the 
limited right to elect to take against the will the 
difference between the aggregate of the testamentary 
provisions made for his benefit and the intestate 
share to which he is entitled. 24 Such a statute will 
be liberally construed in favor of the surviving hus¬ 
band, 25 but the rights of election to take against 
the will which are granted under it must be strictly 
observed. 26 The courts have no right to vary or 
modify the terms of a will to bring a gift to the 
testatrix’s husband within the statute so as to pre¬ 
clude his right to elect to take against the will. 27 
Under such a statute, the minimum portion speci- 

will, unless the instrument should 
provide substantial equivalents. 

N.Y—In re Wittner’s Estate, 95 N.E. 

2d 798, 301 N.Y. 461. 

Statutory Hmitations and conditions 
Subsequent limitations, conditions, 
and exceptions are incorporated by 
reference into first or enacting clause 
of statute giving surviving spouse 
right to take intestate share against 
will of deceased spouse. 

N.Y.—In re Sitkin's Will, 271 N.Y.S. 

688, 151 Misc. 448. 

Test of sufficiency 

In applying statute and determin¬ 
ing validity of testamentary disposi¬ 
tions for surviving spouse who has 
made such election, test is whether 
will makes prescribed minimum pro¬ 
visions for surviving spouse. 

N.Y.—In re Bevan's Estate, 57 N.Y. 

S.2d 693, 185 Misc. 192. 

Computation of value 

In determining whether fair value 
of specifically devised realty was less 
than the required statutory minimum, 
the court must determine equities in 
parcels devised, by deducting from 
fair value of properties amounts due 
on mortgages, accrued and unpaid in¬ 
terest, tax arrears, etc., and surviv¬ 
ing spouse’s share should be com¬ 
puted by taking one half of total 
money value of equities of parcels de¬ 
vised and testatrix’ other assets and 
deducting therefrom administration 
expenses, funeral expenses, debts, es¬ 
tate taxes, and value of equity in 
parcel devised to surviving spouse. 

N.Y.—-In re Glover’s Will, 45 N.Y.S. 

2d 908, affirmed 47 N.Y.S.2d 600, 267 
App.Div. 913, appeal denied 48 N. 

Y.S.2d 453, 267 App.Biv. 986. 

Statute not retroactive 

(I) The statute applies only to 
wills executed after its effective date. 

N.Y.—In re Tankelowitz’ Will, 294 
N.Y.S. 754, 162 Misc. 474. 


fied cannot be whittled down by the ingenuity of 
the draftsman of the will or by the design of the 
testatrix so as to deprive the husband of his lawful 
rights. 28 In order for a testamentary gift to bar 
the husband’s right of election it must be directly, 
and not indirectly, in favor of the husband. 2 ** If 
the gift is in the form of a trust for the husband, 
it must be a substantially beneficial trust and not an 
illusory disposition, 30 and it must be for his benefit 
throughout his life, 31 and not subject to conditions 
which render the gift less than the equivalent of 
the husband’s intestate share. 32 Also, the property 
placed in trust must represent a fair cross section 
of the actual estate assets, 33 and must be money or 
money’s worth of a proportionate part of such cross 
section. 34 It cannot be a gift of a specified asset 
which possesses an income value invidiously dis¬ 
proportionate to other assets of the estate which 

N.Y.—In re Wittncr’s Estate, 95 
N.E.2d 798, 301 N.Y. 461. 

In ro Collins’ Estate, 282 N.Y.S. 
728, 156 Misc. 783. 

After persons Intended to benefit de¬ 
termined 

Statute giving surviving spouse 
right to take intestate share against 
provisions of deceased spouse's will 
is liberally construed when identity 
of persons intended to benefit has 
been ascertained, but construction in 
determination of persons entitled to 
exercise right must bo strictly limit¬ 
ed to statutory terms. 

N.Y.-—In re Sitkin’s Will, 271 N.Y.S. 
688, 151 Misc. 448. 

26. N.Y.—In ro Coffin’s Estate, 273 
N.Y.S. 974, 152 Misc. 019. 

N.Y.—In ro Wittner’s Estate, 95 
N,K.2d 70S, 301 N.Y. 461. 

28. N.Y.—In ro Wittnor’s Estate, su¬ 
pra. 

29. NY.—In re Hubboll’s Will, 65 N. 
YS.2d 40. 

G-ift to corporation 
Bequest by testatrix In favor of 
corporation in which testatrix’ sur¬ 
viving husband held majority of 
stock was not a bequest in favor of 
husband so as to limit husband’s 
right to elect to take against the will, 
since corporation and its stockhold¬ 
ers arc distinct entitles. 

N.Y.—In re Hubbcll’s Will, supra. 

30. N.Y—In re Wittner’s Estate, 95 
N.K.2d 798, 301 N.Y, 461. 

31. N.Y.—In re Bevan’s Estate, 57 
N.Y.S.2d 603, 185 Misc. 192. 

In re Spencer’s Estate, 145 N.Y.S. 
2d 397. 

32. N.Y.—In re Leibson’s Will, 92 N. 
YS.2d 693. 

N.Y.—In re Hubbell’s Will, 65 N. 
Y.S.2d 40. 

N.Y—In re Hubbell’s Will, su- 


(2) Amendment providing that sur¬ 
viving spouse shall in no event be 
entitled to take more than ono half 
of net estate of decedent, after de¬ 
duction of debts, funeral, and admin¬ 
istrative expenses and any estate 
tax, is not retroactive and was not ap¬ 
plicable to an election by surviving 
husband not to take under will of 
wife who died prior to its effective 
date. 

N.Y—In re Spencer's Estate, 145 N. 
Y.S.2d 397. 

Republication of will after date of 
statute 

Where codicil was executed subse¬ 
quent to effective date of statute con¬ 
ferring on surviving spouse right of 
election to take intestacy share 
against or in absence of testamen¬ 
tary provision, surviving spouse 
could avail himself of statute, since 
execution of codicil constituted ro- 
publication of decedent's will, mak¬ 
ing it speak from the new date. 
N.Y—In re Gluer's Will, 278 N.Y.S. 
094, 155 Misc. 41. 

22. N.Y.—In re Million’s Estate, 138 
N.Y.S.2d 729. 

Minimum gift is a use for life of 
that which in intestacy the husband 
would receive outright. 

N.Y.—In re Million’s Estate, supra, 

23 . N.Y.—In re Bevan’s Estate, 57 N. 
Y.S.2d 693, 185 Misc. 192. 

In re Barnett's Estate, 84 N.Y.S. 
2d 105—In re Hubbell's Will, 66 N. 
Y.S.2d 40. 

24 . N.Y—In re Eagan’s Estate, 84 
N.Y.S.2d 558—In re Barnett’s Es¬ 
tate, 84 N.Y.S.2d 105. 

Husband may accept the testamen¬ 
tary provision made for him and de¬ 
mand in addition a sum sufficient to 
make up the amount allowed by law 
in case of intestacy. 

N.Y.—In re Wishart’s Estate, 267 N, 
YS. 391, 149 Misc. 343. 
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27 , 
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34 . 
pra. 



97 C.J.S. 

are directed to others. 35 The husband has an ab¬ 
solute right of election to take against the will where 
the trust set up in his favor is terminable on his 
remarriage, 36 or where the corpus of the trust fund 
may be invaded for the benefit of others, 37 or where 
the trust is for years and only the excess income 
therefrom, after stated payments to others have 
been made, is payable to the husband. 38 In comput¬ 
ing the value of the testamentary provision made for 
the husband the capital value of the property in 
which he has a life estate must be taken and not the 
value of the life estate. 39 The fact that the trustee 
is authorized to act without bond and is granted 
broad and discretionary powers in the investment of 
trust assets and the management of the estate does 
not make the trust illusory and inadequate so as to 
give the husband a right of election. 40 

Where widower given nothing by will. A sur¬ 
viving husband, who is left nothing by his wife's 
will, may renounce it and claim his rights to her 
property under the statute, 41 and without first elect¬ 
ing so to do, 42 unless the statute requires it, 43 in 
which case the widower's statutory rights to his 
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wife's property will be defeated by his failure to 
file his election within the time allowed by statute. 44 
A wife's appointment of her husband as executor 
without any other provision being made for him in 
the will does not constitute the making of a pecuni¬ 
ary or other provision for him within the meaning 
of a statute providing that when such provision is 
made for him he shall take under the will unless 
he elects to take by law of descent. 45 

g. Release, Waiver, or Forfeiture of Right to 
Elect 

(1) In general 

(2) Forfeiture 

(1) In General 

A surviving husband may waive or release his right 
to elect between his rights under his wife’s will and his 
statutory or other rights in her estate. 

In general, in some jurisdictions under statutes 
so providing, a surviving husband may waive or 
release his right to take his statutory or other inter¬ 
est in his late wife's estate as against her will. 46 A 


35. N.T.—In re Hubbell's Will, su¬ 
pra. 

36. N.T.—In re Levin’s Estate, 87 N. 
Y.S.2d 282, 194 Misc, 553, modified 
on other grounds 97 N.Y.S.2d 148, 
276 App.Div. 739, affirmed 99 N.E. 
2d 877, 302 N.Y. 535, reargument 
denied 109 N.E.2d 713, 304 N.Y. 
841—In re Ferrara’s Estate, 1 N. 
Y.S.2d MO, 165 Misc. 900. 

In re Atkinson’s Will, 91 N.Y.S.26 
631. 

37. N.Y.—In re Wittner’s Estate, 95 
N.E.2d 798, 301 N.Y. 461. 

In re Wittner’s Estate, 108 N.Y. 
S.2d 496, 200 Misc. 957. 

38. N.Y.—In re Spencer’s Estate, 145 
N.Y.S.2d 397. 

39. N.Y.—In re Barnett’s Estate, 84 
N.Y.S.2d 105. 

Where portion, of income payable 
Where only one half of income of 
residuary trust was payable to sur¬ 
viving husband of testatrix during 
life of testatrix’ sister, trust failed 
to comply with statutory provision 
giving surviving spouse a limited 
right of election to take his intestate 
share, and therefore total capital val¬ 
ue thereof could not be considered in 
computing aggregate testamentary 
benefit for husband, notwithstanding 
husband might receive all income on 
entire trust after death of testatrix’ 
sister. 

N.Y.—In re Bevan's Estate, 57 N.Y.S. 
2d 693, 185 Misc. 192. 

40. N.Y.—In re Gars on’s Estate, 293 
N.Y.S. 789, 161 Misc. 720. 


Statute uot retroactive 

Statute amending Decedent Estate 
Law by declaring that purported 
grant in will of extensive powers and 
immunities to executors should not 
give surviving spouse absolute right 
of election to take intestate share is 
not retrospective. 

N.Y.—In re Gars on’s Estate, supra. 

Prior rule 

Where will of testatrix, who died 
prior to effective date of amendment 
authorizing grant of extensive powers 
and immunities to trustee, granted 
to the trustee powers such as the 
amendment permitted, the husband 
was entitled to elect to take against 
the will. 

N.Y.—In re Garson’s Estate, supra. 

41. Ky.—Smith v. Vanover, 264 S. 
W.2d 884. 

N.Y.—In re Jarzembicki’s Will, 81 N. 
Y.S.2d 321, 191 Misc. 761. 

In re Hurlburt’s Will, 135 N.Y.S. 
2d 283. 

69 C.J. p 1107 note 56. 

Where widow given nothing by will 
see supra § 1265 c. 

Prenuptial will 

Where surviving husband was not 
provided for in prenuptial will and 
will did not show intention not to 
provide for him, he is entitled to take 
whatever interest he would have tak¬ 
en if his wife had died intestate, un¬ 
affected by the provisions of the will. 
Cal.—In re Piatt’s Estate, 183 P.2d 
919, 81 C.A.2d 348. 

42. Md.—Harrison v. Prentice, 38 A. 
2d 101, 183 Md. 474. 

69 C.J. p 1107 note 57. 
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Renunciation, unnecessary 

If wife makes no provision for hus¬ 
band in her will, no renunciation is 
necessary for husband to receive his 
lawful share in wife’s estate. 

Md.—Harrison v. Prentice, supra. 

43. Iowa.—Watrous v. Watrous, 163 
N.W. 439, 180 Iowa 884. 

Pa.—In re Minmch's Estate, 136 A. 
236, 288 Pa. 354. 

44. Pa.—In re Minnich's Estate, su¬ 
pra. 

45. Ind.—Watson v. Boberts, 26 N.E. 
2d 75, 108 Ind.App. 388. 

46. N.Y.—In re Sheppard's Estate, 
71 N.Y.S.2d 340, 189 Misc. 367—In 
re Moore’s Estate, 1 N.Y.S.2d 281, 
165 Misc. 683, affirmed 6 N.Y.S.2d 
369, 254 App.Div. 856, appeal denied 
7 N.Y.S.2d 572, 255 App.Div. 774, 
affirmed 21 N.E.2d 512, 280 N.Y. 
733. 

In re Barth’s Will, 88 N.Y.S.2d 
583. 

Fraud or duress 

Where fraud or duress is shown to 
have been exercised in procurement 
of an agreement to relinquish the 
right of election to take against a 
spouse’s will, the courts have ade¬ 
quate power to protect rights of 
spouse executing agreement and to 
decree its invalidity, but in absence 
of fraud or duress, an agreement duly 
acknowledged and signed’ will be up¬ 
held. 

N.Y.—In re Moore’s Estate, 1 N.Y.S. 
2d 281, 165 Misc. 683, affirmed 6 N. 
Y.S.2d 369, 254 App.Div. 856, appeal 
i denied 7 N.Y.S.2d 572, 255 App.Div. 
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husband does not release his right to elect by con- of the husband’s right of election, to be effective, 

senting to his wife’s will in which he was given a must be in writing, 6 * subscribed or signed by the 

legacy where subsequently the will was radically maker thereof and either acknowledged or proved 

changed by codicil without his consent. 47 A hus- in the manner required for the recording of a con- 

band’s promise to waive his statutory right to a pro- veyance of real property. 62 Otherwise, however, no 

bate homestead has been held unenforceable where particular form of instrument or agreement or form 

the wife’s will omitted any provision requiring him of words is required,* any form of agreement is 

to elect whether he would take under the will or sufficient. 63 A formal contract executed by both 

claim his statutory right. 43 Where done in igno- parties is not required. 64 A single instrument, uni- 

rance of his rights, a husband does not forfeit his lateral in form, executed by the husband alone is 

right to elect by filing an earlier election 49 or by sufficient. 66 It may be effected by a joint agree- 

signing a petition for admission and allowance of ment, an antenuptial agreement, a separation agree- 

the will. 60 ment, a trust deed, an agreement in the form of a 

release, or by any of numerous other forms of agree- 
Under statutes so providing, a waiver or release ments. 66 Also, the waiver or release may relate to a 


774, affirmed 21 N.E.2d 512, 280 N.Y. 
733. 

Categories 

The provision of Decedent Estate 
Law pertaining- to waiver of right of 
spouse to elect to take against a will 
does not indicate legislative intent to 
create precise categories of circum¬ 
stances under which a spouse may 
waive right of election to take 
against will of other spouse. 

N.Y.—In re Schwimmer's Estate, 49 
N.Y.S.2d 481. 

Necessity for inconsistency 

Where husband of testatrix was 
entitled to receive one seventh of tes¬ 
tatrix* money either under will or un¬ 
der law, husband's participation in 
receipt of funds did not constitute a 
waiver of his previous election to 
take against will, since conduct to 
constitute a waiver must be inconsist¬ 
ent with election. 

Okl.—In re Cully's Estate, 276 P.2d 
250. 

Waiver held effective 

N.Y.—In re Moore's Estate, 1 N.Y.S. 
2d 281. 165 Misc. 683, affirmed 6 N. 
Y.S.2d 369, 254 App.Div. 856, appeal 
denied 7 N.Y.S.2d 572, 255 App.Div. 
774, affirmed 21 N.E.2d 512, 280 N.Y. 
733. 

Election right held not released 

A postnuptial agreement providing 
for payment of a gross sum for sup¬ 
port of wife and for execution of 
power of attorney authorizing wife 
to release husband’s right of curtesy 
and other rights in land did not bar 
husband from waiving provisions of 
wife’s will and claiming his statu¬ 
tory rights in her estate. 

Mass.—O'Hara v. Donovan, 21 N.E.2d 
984, 303 Mass. 393. 

47. Mass.—Kelley v. Snow, 70 N.E. 
89, 185 Mass. 288, 

Minn.—State ex rel, Mueller v. Pro¬ 
bate Court of Ramsey County, 32 N. 
W.2d 863, 226 Minn. 346. 

4a Cal.—In re Claussenius* Estate, 
216 P.2d 485, 96 C.A.2d 600. 


49. Pa—Dolby’s Est., 25 PaDist. 
1028. 

50. Minn.—State ex rel. Mueller v. 
Probate Court of Ramsey County, 
32 N.W.2d 863, 226 Minn. 346. 

51. N.Y.—In re Sheppard’s Estate, 
71 N.Y.S.2d 340, 189 Misc. 367—In 
re Moore's Estate, 1 N.Y.S.2d 281, 
165 Misc. 683, affirmed 6 N.Y.S.2d 
369, 254 App.Div. 856, appeal denied 
7 N.Y.S.2d 572, 265 App.Div. 774, 
affirmed 21 N.E.2d 512, 280 N.Y. 
733. 

Writing held to constitute waiver 

Writing executed and acknowledged 
by spouses, by which each mutually 
agreed to waive any interest in es¬ 
tate of other and renounced to other 
and his or her heirs and assigns all 
interest and dower rights in present 
or future property of other, consti¬ 
tuted an effective waiver by surviving 
spouse of right of election against 
will of deceased spouse. 

N.Y.—In re Schwimmer's Estate, 49 
N.Y.S.2d 481. 

52. N.Y.—Application of Curran, 80 
N.Y.S.2d 421, 274 App.Div. 250, af¬ 
firmed 84 N.B.2d 145, 2D8 N.Y. 834 
—In re Hearn’s Estate, 25 N.Y.S.2d 
758, 261 App.Div. 924, affirmed 40 
N.E.2d 645, 287 N.Y. 775. 

In re Moore’s Estate, 1 N.Y.S.2d 
281, 165 Misc. 683, affirmed 6 N.Y. 
S.2d 369, 254 App.Div. 856, appeal 
denied 7 N.Y.S.2d 572, 255 App.Div. 
774, affirmed 21 N.E.2d 512, 280 N. 
Y. 733. 

Agreement to execute 

In absence of acknowledgment of 
waiver of husband's right of election 
to take against testatrix’ probated 
will, executor could not invoke an 
agreement to execute a waiver which 
would accomplish by indirection a 
dispensation of requirement of stat¬ 
ute providing that right of election to 
take against a will may be waived by 
an instrument subscribed and duly 
acknowledged. 

N.Y.—In re Hearn's Will, 35 N.Y.S.2d 
821, 264 App.Div. 900, affirmed Kiss- 
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ling v. Hearn, 47 N.E.2d 962, 290 
N.Y. 563. 

Oral acknowledgment before surro¬ 
gate 

It has been held that where the 
husband subscribed instrument dur¬ 
ing the lifetime of his wife releasing 
the right of election to take his stat¬ 
utory share, and orally acknowledged 
genuineness of his signature and exe¬ 
cution of instrument before the sur¬ 
rogate, he lost his right of election, 
notwithstanding there was no certifi¬ 
cate of acknowledgment attached to 
waiver. 

N.Y.—In re Sommers* Estate, 104 N. 
Y.S.2d 453, 200 Misc. 1013. 

53. N.Y.—In re Moore’s Estate, 1 N. 
Y.S.2d 281, 165 Misc. 083, affirmed 
6 N.Y.S.2d 369, 254 App.Div. 856, 
appeal denied 7 N.Y.S.2d 672, 255 
App.Div. 774, affirmed 21 N.E.2d 
512, 280 N.Y. 733. 

Nature of writing 

Prior to its amendment, the provi¬ 
sion in one sentence that spouse 
might waive right of election to take 
under a will by an "instrument," and 
provision in another sentence that 
such waiver might be by an "agree¬ 
ment," used the words "instrument" 
and "agreement" without distinction. 
N.Y.—In re Schwimmer's Estate, 49 
N.Y.S.Sd 481. 

54. N.Y.—In re Moore's Estate, 1 N. 
Y.8.2d 281, 165 Misc. 683, affirmed 
6 N,Y,K.2d 369, 254 App.Div. 856, 
appeal denied 7 N.Y.S.2d 572, 255 
App.Div. 774, affirmed 21 N.E.2d 
512, 280 N.Y. 733. 

55. N.Y.—In re Moore's Estate* su¬ 
pra. 

56. N.Y.—In re Moore's Estate, su¬ 
pra. 

By antenuptial agreement 

Pa,—In re Holwig's Estate, Orph., 53 
Dauph.Co. 346, affirmed 32 A.2d 915, 
348 Pa. 71. 

By separation agreement 

N.Y.—In re McCann's Estate, 281 N. 
Y.S. 445, 155 Misc, 763- 
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specific testament or to any will; 57 and it may be 
executed before or after the marriage of the spouses 
affected, and before or after the effective date of the 
statute authorizing a waiver or release of the right 
of election. 58 

Under some statutes a waiver or release of a 
surviving husband's right of election with respect 
to his wife's will may be executed with or without 
consideration. 59 Under others, it must be based on 
a sufficient consideration, 60 and a husband is not 
bound by a postnuptial agreement releasing curtesy 
without other consideration than the marriage, but 
may renounce his wife's will and take his distri¬ 
butive share under the statute. 61 An agreement 
between husband and wife entered into after their 
common-law marriage but before their ceremonial 
marriage is postnuptial within the meaning of this 
rule. 62 
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In a jurisdiction in which the obligation of ai 
husband to support his wife cannot be nullified by 
their private agreement, a contract which purports, 
to relieve a husband from his lawful duty to sup¬ 
port his wife is merely unenforceable and not illegal, 
and the husband is bound by a provision therein 
waiving his statutory right to take against his wife's. 
will. 63 

(2) Forfeiture 

A surviving husband may forfeit his right of election! 
with respect to his deceased wife's will by conduct hav¬ 
ing that effect under the statute. 

A surviving husband may forfeit his right of elec¬ 
tion with respect to his deceased wife's will by 
conduct having that effect under the statute. 64 Un¬ 
der statutes so providing, a surviving husband has. 
no right of election to take against the will of his 
deceased wife where at the time of death, 65 or for 


Subsequent divorce and remarriage 

A claimant against estate of de¬ 
ceased as her surviving spouse, was 
barred from electing to take against 
her will by reason of a postmarital 
agreement in which both parties 
waived rights against each other's 
estate as husband and wife without 
limitation notwithstanding the par¬ 
ties thereafter were divorced and 
then remarried. 

N.Y.—In re Wynne's Estate, 85 N.Y. 
S.2d 743. 

57. N.Y.—In re Moore's Estate, 1 N. 
Y.S.2d 281, 165 Misc. 683, affirmed 
6 N.Y.S.2d 369, 254 App.Div. 856, 
appeal denied 7 N.Y.S.2d 572, 255 
App.Div. 774, affirmed 21 N.E.2d 
512, 280 N.Y. 733. 

Writings not categorized 

The statute providing that a spouse 
by certain writings may waive right 
of election to take against “a particu¬ 
lar last will” or "any last will” by 
the use of the quoted phrases does 
not import legislative intent to cate¬ 
gorize the writings which may be ef¬ 
fective as waivers. 

N.Y.—In re Schwimmer's Estate, 49 
N.Y.S.2d 481. 

58. N.Y.—In re Moore's Estate, 1 N. 
Y.S.2d 281, 165 Misc. 683, affirmed 
6 N.Y.S.2d 369, 254 AppJDiv. 866, 
appeal denied 7 N.Y.S.2d 572, 255 
App.Div. 774, affirmed 21 N.E.2d 
512, 280 N.Y. 733. 

Time not of essence 

Under the statute pertaining to 
right of a spouse to waive right of 
election to take against a will, time 
is not of the essence notwithstand¬ 
ing use of the phrases "before or aft¬ 
er marriage” and “before the taking 
effect of this section” with respect 
to writings purporting to effect such 
waiver. 


N.Y.—In re Schwimmer’s Estate, 49 
N.Y.S.2d 481. 

After death of testatrix 
Agreement by husband with bene¬ 
ficiaries under will of testatrix, exe¬ 
cuted after the death of the testatrix, 
was held to constitute a valid release 
of his right to elect to take against 
the will. 

N.Y.—In re Barth's Will, 88 N.Y.S.2d 
583. 

Paanily arrangements 

The legislature intended to leave 
undisturbed family arrangements ex¬ 
isting at time of effective date of 
statute. 

N.Y.—In re Schwimmer’s Estate, 49 
N.Y.S.2d 481. 

59. N.Y.—In re Moore's Estate, 1 N. 
Y.S.2d 281, 165 Misc. 683, affirmed 6 
N.Y.S. 2d 369, 254 App.Div. 856, ap¬ 
peal denied 7 N.Y.S.2d 572, 255 App. 
Div. 774, affirmed 21 N.E.2d 512, 280 
N.Y. 733. 

60. Ind.—Unger v. Mellinger, 77 N.E. 
814, 37 Ind.App. 639, 117 Am.S.R. 
348. 

Election during lifetime of testator 
see supra § 1249. 

Widow's release of right to elect see 
supra § 1266. 

61. Ind.—Unger v. Mellinger, supra. 

62. Mo.—Hafner v. Miller, 252 S.W. 
722, 299 Mo. 214. 

63. N.Y.—In re Brenner’s Will, 44 
N.Y.S.2d 447, affirmed 52 N.Y.S.2d 
792, 268 APP.Div. 1001. 

64. N.Y.—In re Sheppard's Estate, 
71 N.Y.S.2d 340, 189 Misc. 367. 

Pa.—In re Jac's Estate, 49 A.2d 360, 
355 Pa. 137. 

69 C.J. p 1106 note 21. 

Validity 

Statute authorizing election by tes¬ 

93 


tator’s surviving spouse to take share- 
of estate as in intestacy was held not 
unconstitutional as ex post facto law 
with respect to surviving husband' 
executing separation agreement with 
wife before act took effect, in view 
of provision for release of right to 
elect by agreement executed before- 
effective date of act. 

N.Y.—In re Sachs' Estate, 279 N.Y.S. 
404, 155 Misc. 233, affirmed 282 N. 
Y.S. 693, 246 App.Div. 546. 

Statement in will insufficient 

A testatrix cannot deprive her sur¬ 
viving husband of his rightful intes¬ 
tate share in her estate merely by a 
statement in her will that he is not 
entitled to it. 

N.Y.—In re Smith's Will, 72 N.Y.S,2di 
609, 190 Misc. 285. 

Murder 

Where record disclosed that hus¬ 
band was convicted of murder in sec¬ 
ond degree for killing his wife and 
was committed to state prison for a 
term not less than thirty-five years or’ 
more than life, husband's purported 
right of election was a nullity. 

N.Y.—In re Lonergan's Estate, 63 N.. 
Y.S.2d 307. 

65. N.Y.—In re Smith's Will, 72 N. 
Y.S.2d 609, 190 Misc, 285. 

Prior conduct 

The fact that at some prior time 
the husband abandoned, or failed to- 
support, his wife, or they were sep¬ 
arated will not forfeit the husband's 
right of election, where thereafter- 
he supported her, or they were rec¬ 
onciled and were living together as 
husband and wife at the time of her* 
death. 

N.Y.—In re Smith’s Will, supra—In* 
re Sidman’s Estate, 276 N.Y.S. 56_ 
153 Misc. 735. 
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a specified time prior thereto, 66 he had abandoned 67 
or deserted 68 her, or neglected or refused to support 
or provide for her, 69 or where a court having juris¬ 
diction had entered a decree that the wife had been 
deserted by her husband or was living apart from 
him for justifiable cause. 70 Where the statute 
specifies more than one ground of forfeiture of the 
right to elect, they have been held multiple or alter¬ 
native, and not conjunctive, grounds, and it has 
been held unnecessary to establish more than one 
of the grounds specified in order to bar the right 
to elect. 71 Where, however, the statute makes aban¬ 
donment, plus other derelictions, the ground for for¬ 
feiture, and the other derelictions are not shown, 
abandonment of the wife will be insufficient to bar 


the husband’s right to elect. 72 

In order to constitute abandonment such as will 
forfeit the husband’s right of election something 
more than a departure from the marital abode or a 
living apart is necessary. 73 It is necessary that a 
departure from the wife actually occurred, 74 that 
it was without the consent of the wife, 76 and that it 
was unjustified, that is, that it did not occur in con¬ 
sequence of the fault of the wife. 76 In order that 
conduct may constitute an abandonment or refusal 
or neglect to provide such as will bar the husband 
from the right to elect to take against his wife’s 
will, it must be such as would have sustained a 
judgment of separation. 77 In order to forfeit a 


66. Pa.—In re Flanigan's Estate, 22 
Pa.Dist. 1009. 

Purpose 

The statute gives to a husband and 
wife a locus penitentiae of at least 
one year to become reconciled, or, in 
case of husband, to provide for his 
wife, and any desertion or willful 
nonsupport short of a year is insuffi¬ 
cient. 

Pa.—In re Zanflno's Estate, 100 A.2d 
60, 375 Pa. 501. 

Required period held not shown 
Pa.—In re Zanfino’s Estate, supra. 

67. N.Y.—In re Vogel's Will, 295 N. 
Y.S. 913, 251 App.Div. 741. 

In re Erzinger's Estate, 51 N.Y. 
S.2d 551, 183 Misc. 806—In re Sit- 
kin's Will, 271 N.Y.S. 688, 151 Misc. 
448. 

Meaning* 

Abandonment means desertion of a 
spouse with intent not to return or 
with an intent that the marriage 
should no longer exist. 

N.Y.—In re Bingham's Estate, 36 N. 
YS.2d 584, 178 Misc. 801, affirmed 
In re Bingham’s Will, 39 NY.S.2d 
756, 265 App.Div. 463, appeal denied 
41 N.Y,S.2d 180, 266 App.Div. 6C9. 

Wife held abandoned 

N.Y,—In re Wandmayer’s Estate, 34 
NY.S.2d 928, 178 Misc. 464—In r,e 
Sidman’s Estate, 276 N.Y.S. 56, 153 
Misc. 735. 

In re Warren, 99 NY.S.2d 478, af¬ 
firmed 98 3Sr.Y.S.2d 1015, 277 App. 
Div. 945. 

Abandonment held not shown 

(1) Generally. 

NY.—In re Brown's Will, 119 N.Y.S. 
2d 448, 202 Misc. 820—In re Sachs’ 
Estate, 279 N.Y.S. 404, 155 Misc. 
233, affirmed 282 N.Y.S. 693, 240 
App.Div. 546. 

In re Hurlburt's Will, 135 N.Y.S. 
2d 283. 

(2) Where the wife, not the hus¬ 
band, left the marital home, even 
though the facts were such as would 
have justified the wife in leaving the 


husband and would have warranted a 
judgment of separation. 

N.Y.—In re Oppenheim’s Estate, 37 
N.Y.S.2d 40, 178 Misc. 1035. 

68. Pa.—In re ZaUSno's Estate, 100 
A.2d 60, 375 Pa. 501. 

In re Graver’s Estate, 81 PsuDist. 
& Co. 306, 25 Leh.L.J. 23. 

Desertion forfeiting right to election 
held not shown 

Pa.—In re Schaeffer’s Estate, Orph., 
52 Dauph.Co. 45. 

69. N.Y.—In re Sitkin’s Will, 271 
N.Y.S. 688, 151 Misc. 448. 

Pa.—In re Zanflno’s Estate, 100 A.2d 
60, 375 Pa. 501—In ro Jac’s Es¬ 
tate, 40 A.2d 360, 355 Pa. 137. 

In re Graver’s Estate, 81 Pa.Dist. 
& Co. 306, 25 Leh.L.J. 23—In re 
Suppleo's Estate, 73 Pa.Dist. & Co. 
203, 66 Montg.Co. 276—In re Jones’ 
Estate, 58 Pa.Dist. & Co. 595. 
Neglect to support held shown 
N.Y—In re Micka's Will, 116 N.Y. 
S.2d 699, affirmed 115 N.Y.S.2d 
660, 280 App.Div. 899. 

Pailure to support or provide for 
wife held not shown 
N.Y.—In ro Smith's Will, 72 N.Y.S. 
2d 609, 190 Misc. 285—In re Op¬ 
penheim’s Estate, 37 N.Y.S,2d 40, 
178 Misc. 1035. 

In re Hurlburt’s Will, 135 N.Y 
S.2d 283. 

Pa.—In re Belmonte’s Estate, Orph., 
64 Montg.Co. 92, 62 York Deg.Eec. 
37. 

70. Mass.—O’Hara v. Donovan, 21 N. 
E.2d 984, 303 Mass. 393. 

71. N.Y.—In re Sidman’s Estate, 
276 N.Y.S. 56, 153 Misc. 735. 

In re Micka's Will, 116 N.Y.S.2d 
609, affirmed 115 NY.S.2d 660, 
280 App.Div. 899, 

Pa.—In re Graver's Estate, 81 Pa. 
Dist. & Co. 306, 25 Loh,D.J. 23- 
In re Jones’ Estate, 58 Pa.DIst. 
& Co. 595. 

72. Mo.—Collier v. Porter, 16 S.W. 
2d 49, 322 Mo. 697. 

73. N.Y.—In re Bare’s Estate, 31 
N.Y.S.2d 139, 177 Misc. 578, affirmed 
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41 N.Y.S.2d 213, 266 App.Div. 677, 
appeal denied 41 N.Y.S.2d 953, 266 
App.Div. 742—In ro Chamberlain’s 
Estate, 293 N.Y.S. 253, 161 Misc 
880. 

In ro Ward's Will, 98 N.Y.S.2d 
641. 

74. N.Y.—In ro Bare’s Estate, 31 
NY.S.2d 139, 177 Misc. 578, affirm¬ 
ed 41 NY.S.2d 213, 266 App.Div. 
677, appeal denied 41 N.Y.S.2d 953, 
266 App.Div. 742. 

Continuance in domicile 
Bight of election to take against 
will is secured to every spouse who 
continues to live in the matrimonial 
domicile and who is not guilty of 
abandonment. 

NY.—In ro Oppenheim’s Estate, 37 
NY.S.2d 40, 178 Misc. 1035. 

75. N.Y.—In ro Bare's Estate, 31 N. 
Y,S.2d 139, 177 Misc. 578, affirmed 
41 N.Y.S.2d 213, 266 App.Div. 677, 
appeal denied 41 NY.S.2d 953, 266 
App.Div. 742—In ro Chandler’s 
Will, 26 NY.S.2d 280, 176 Misc. 
1029. 

78. N.Y.—-In re Bare’s Estate, 31 N. 
Y.SUd 139, 177 Misc. 678, affirmed 
41 N.Y.S.2d 213, 260 App.Div. 677, 
appeal denied 41 NY.S.2d 953, 266 
App.Div. 742. 

Adultery of wife justifies abandon¬ 
ment 

NY.—In re Bare’s Estate, supra. 

77. NY.—In re Oppenheim’s Estate, 
37 N.Y.S.2d 40, 178 Misc. 1035- 
In ro Wandmayer's Estate, 34 NY. 
8.2d 928, 178 Misc. 464—In re 
Bare’s Estate, 31 N.Y.S.Sd 139, 177 
Misc. 578, affirmed 41 NY.S.2d 
213, 266 App.Div. 677, appeal de¬ 
nied 41 N.Y.S.2d 953, 266 App.Div. 
742—In re Chandler’s Will, 26 N. 
Y.S.2d 280, 175 Misc. 1029. 
Possible judicial separation 
A husband against whom a judg¬ 
ment of separation could have been 
obtained under the statute Is pre¬ 
cluded from electing to take against 
the wife's will, in view of the stat¬ 
ute barring the right of election by 
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husband’s right of election for failure to provide 
for or support his wife, it must appear that he in 
fact failed to support her, 78 that he possessed the 
means with which to furnish support, 78 that the wife 
looked to him for support or desired it from him, 80 
and that the wife had not been guilty of misconduct 
exonerating him from any obligation to support 
her. 81 The husband does not forfeit his right to 
elect by submitting to a separation which his wife 
forced on him, 82 or by separating from his wife 
with her consent or under a separation agree¬ 
ment. 88 A voluntary separation, however, will not 
prevent a subsequent abandonment so as to forfeit 
the right of election. 84 

Desertion of the husband by the wife, if not 
justified, will relieve the husband of the obligation 
to support her so that his failure so to do thereafter 
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will not forfeit his right of election. 85 However, 
where the husband’s conduct constituted sufficient 
justification for her desertion of him, her subsequent 
misconduct will not entitle him to elect to take 
against her will. 86 Where a wife deserts her hus¬ 
band or leaves the home under circumstances which 
justify her in so doing or imply consent on the 
part of the husband, or where the separation takes 
place by mutual consent, his failure to support her 
will bar his right to elect to take against her will. 87 

A divorce will bar the husband’s right to elect to 
take against the will of his former wife, 8 8 and even 
though a divorce obtained in a foreign jurisdiction 
is invalid, it will bar the husband’s right of election 
if he procured it, 89 or if he accepted the benefits of 
the invalid decree and recognized it as valid, as 
where he remarried. 90 Also, a valid, final decree or 


a husband who has abandoned, neg¬ 
lected, or refused to provide for his 
wife. 

N.Y.—City Bank Farmers Trust Co. 
v. Miller, 297 N.Y.S. 88, 163 Misc. 
459, affirmed 1 N.Y.S.2d 640. 

78 . N.Y.—In re Bare’s Estate, 31 
N.Y.S.2d 139, 177 Misc. 578, af¬ 
firmed 41 N.Y.S.2d 213, 266 App. 
Div. 677, appeal denied 41 N.Y.S. 
2d 953, 266 App.Div. 742—In re 
Chandler’s Will, 26 N.Y.S.2d 280, 
175 Misc. 1029. 

79. N.Y.—In re Bare’s Estate, 31 N. 
Y.S.2d 139, 177 Misc. 578, affirmed 
41 N.Y.S.2d 213, 266 App.Div. 677, 
appeal denied 41 N.Y.S.2d 953, 
266 App.Div. 742—In re Chandler’s 
Will, 26 N.Y.S.2d 280, 175 Misc. 
1029. 

80. N.Y.—In re Chandler’s Will, su¬ 
pra. 

Consent to nonsnpport 

Under principle of “volenti non fit 
injuria,” a husband may not be deem¬ 
ed in default in performance of cus¬ 
tomary marital obligation of sup¬ 
port, so as to effect a forfeiture of 
his elective rights to take against 
wife’s will, if general conduct of par¬ 
ties indicates that wife did not look 
to the husband for support, as where 
they have separated by mutual con¬ 
sent. 

N.Y.—In re Bare’s Estate, 31 N.Y.S. 
2d 139, 177 Misc. 578, affirmed 41 
N.Y.S.2d 213, 266 App.Div. 677, ap¬ 
peal denied 41 N.Y.S.2d 953, 266 
App.Div. 742. 

Support "by wife 

A husband does not “neglect or re¬ 
fuse to provide for his wife" within 
the statute barring his right to elect 
to take against the wife’s will, where 
the wife neither expects nor demands 
support and in fact supports the 
husband and gives him large sums of 
money. 


N.Y.—City Bank Farmers Trust Co. 
v. Miller, 297 N.Y.S. 88, 163 Misc. 
459, affirmed 1 N.Y.S.2d 640. 

81 . N.Y.—In re Bare's Estate, 31 N. 
Y.S.2d 139, 177 Misc. 578, affirmed 
41 N.Y.S.2d 213, 266 App.Div. 677, 
appeal denied 41 N.Y.S.2d 953, 266 
App.Div. 742. 

Adultery of wife justifies nonsup¬ 
port. 

N.Y.—In re Bare’s Estate, supra. 

82 . N.Y.—In re Chandler’s Will, 26 
N.Y.S.2d 280, 175 Misc. 1029. 

Pa.—Estate of Seltzer, 7 Pa.Dist. 196. 

83 . N.Y.—In re Brown's Will, 119 
N.Y.S.2d 448, 202 Misc. 820—In re 
Chandler’s Will, 26 N.Y.S.2d 280, 
175 Misc. 1029—In re McCann's Es¬ 
tate, 281 N.Y.S. 445, 155 Misc. 763 
—In re Stolz’s Estate, 260 N.Y.S. 
906, 145 Misc. 799. 

Not abandonment 

Separation agreement, under which 
husband makes present stipulated 
conveyances to wife in lieu of peri¬ 
odic payments for her support, is 
valid, in absence of fraud or uncon¬ 
scionable conduct, and does not con¬ 
stitute wife abandonment forfeiting 
husband’s statutory right to elect to 
take his share of her estate as in in¬ 
testacy on her death testate. 

N.Y.—In ro Sachs’ Estate, 279 N.Y. 
S. 404, 155 Misc. 233, affirmed 282 
N.Y.S. 693, 246 App.Div. 546. 

84. N.Y.—In re Bingham's Estate, 

36 N.Y.S.2d 584, 178 Misc. 801, af¬ 
firmed In re Bingham’s Will, 39 
N.Y.S.2d 756, 265 App.Div. 463, 

appeal denied 41 N.Y,S.2d 180, 266 
App.Div. 669. 

Ceremonial remarriage 

Where husband and wife had made 
a lump-sum settlement of husband's 
future obligation to support wife who 
thereby released any right of dower 
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and agreed not to create any debt 
chargeable to husband, and wife ob¬ 
tained invalid Nevada divorce decree, 
husband’s ceremonial remarriage and 
continued, open, and notorious cohab¬ 
itation with another woman as hus¬ 
band and wife constituted an aban¬ 
donment of deceased wife, so as to 
bar his right of election. 

N.Y.—In re Bingham’s Estate, 36 N. 
Y.S.2d 584, 178 Misc. 801, affirmed 
In re Bingham’s Will, 39 N.Y.S.2d 
766, 265 App.Div. 463, appeal de¬ 
nied 41 N.Y.S.2d 180, 266 App.Div. 
6G9. 

85. Pa.—In re Jac's Estate, 49 A.2d 
360, 355 Pa. 137. 

Justification for divorce 

Under some statutes, justification 
sufficient to warrant desertion by 
the wife must be such as will entitle 
her to obtain a divorce. 

Pa.—In re Jac’s Estate, supra. 

In re Graver’s Estate, 81 Pa. 
Dist. & Co. 306, 25 Leh.D.J. 23. 

86. Pa.—In re Jac’s Estate, 49 A. 
2d 360, 355 Pa. 137. 

87. Pa.—In re Jones’ Estate, 58 Pa. 
Dist. & Co. 595. 

88. Pa.—In re Graver’s Estate, 81 
Pa.Dist. & Co. 306, 25 Leh.L.J. 23. 

Valid, foreign, decree obtained by 
wife will bar husband’s right of elec¬ 
tion to take against will. 

N.Y.—In re Dollinger's Will, 143 N. 
Y,S.2d 155—In re Wynne's Estate, 
85 N.Y.S.2d 743. 

89. Pa.—In re Graver’s Estate, 81 
Pa.Dist. & Co. 306, 25 Leh.L.J. 23. 

90 . NY.—In re Bingham’s Estate, 36 
N.Y.S.2d 584, 178 Misc. 801, af¬ 
firmed In re Bingham’s Will, 39 N. 
Y.S.2d 756, 265 App.Div. 463, ap¬ 
peal denied 41 N.Y.S.2d 180, 266 
App.Div. 669. 
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§§ 1267-1268 WILLS 

judgment of separation rendered against the hus- | wife s will.®* 
band will bar his right to elect to take against his | 

3. Me thod of Making or Signifying Election 


§ 1268. In General 

Except as may be otherwise required by statute an 
•election to take or not to take under a will may be ei¬ 
ther express or implied; and where the right is an abso¬ 
lute personal privilege, no notice need be given to per¬ 
sons affected of the intention to exercise it. Questions 
relating to the manner of making or signifying an elec¬ 
tion may be adjudicated in statutory proceedings or in 
(proceedings in the probate court. 

Except as may be otherwise required by statute, 
an election to take or not to take under a will may be 
either express or implied. 92 Where the right to 
elect is a matter of absolute personal privilege in 
no way affected by the assent or consent of per¬ 
sons affected, no notice need be given to them of 
the intention to exercise it. 93 Where the testator 


was a resident of one state and had a proprietary 
business in another, if the widow renounces or ac¬ 
cepts the will in the former state, she is obliged to 
follow the same course in the latter; 9 ' 1 and a widow 
filing her dissent to the will in the probate court of 
the county of the testator's domicile may claim 
dower in her husband's realty in another state with¬ 
out also dissenting there, on the filing of an au¬ 
thenticated copy of the will as probated. 96 

Questions relating to the manner of making or 
signifying an election may be adjudicated in stat¬ 
utory proceedings to determine the validity and 
effect of an election to take against the provisions of 
the will, 96 or to establish the right of the surviving 


91. N.Y.—In re Oppenheim’s Estate, 
37 N.Y.S.2d 40, 178 Misc. 1035. 
Institution of proceeding* insufficient 
Where deceased wife had never 
prosecuted to final determination a 
separation action against her hus¬ 
band in which she had alleged cruel 
and inhuman treatment and conduct 
rendering it unsafe and improper for 
her to live with him, surrogate's 
court had no power to deny husband 
the right to elect to take against the 
wife's will since such action would 
he in effect a post mortem separation 
judgment. 

'N.Y.—In re Oppenheim’s Estate, su¬ 
pra. 

*-92. Mo.—Corpus Juris cited in Col¬ 
vin v. Hutchison, 32 S.W.2d 667, 
669, 338 Mo. 576, 105 A.L.R. 266. 
“Tex.—Jones v. Guy, 143 S.W.2d 906, 
135 Tex. 398, 142 A.L.R. 77. 

69 C.J. p 1114 note 15. 

Election implied from acts or con¬ 
duct see infra §§ 1272-1282. 
Express election see infra § 1271. 
•Statutory requirements see infra §§ 
1269-1270. 

*93. N.C.—In re Smith's Estate, 37 
S.E.2d 127, 226 N.C. 169. 

69 C.J. p 1114 note 16. 

:94. Ky.—Mann, by Elliott v. Peo¬ 
ples-Lib erty Bank & Trust Co., 256 
S.W.2d 489. 

Election to take dower 

Although the law of state or coun¬ 
try where property is situated gov¬ 
erns title thereto, election to take 
dower in state of domiciliary admin¬ 
istration, when inconsistent with ben¬ 
efits provided by will, has effect to 
-extent that beneficiary under will 
cannot assert claim under it to land 
in another state. 

!Ela.—Griley v. Griley, 43 So.2d 350. 


95. N.C.—Coble v. Coble, 42 S.E.2d 
898, 227 N.C. 547. 

Proceedings in dissent included in 
authenticated oopy of will 

Widow’s dissent renouncing legacy 
in husband’s will in lieu of dower 
and electing to take as if husband 
had died intestate, filed in probate 
court of South Carolina In which 
state husband was domiciled, estab¬ 
lished extent of effectiveness of will 
in so far as widow was concerned and 
became a part of proceedings in re¬ 
spect of the will, and authenticated 
copy of will filed in North Carolina 
county in which husband owned real 
estate should include as a muniment 
of title the proceedings in dissent 
and duly authenticated copy there¬ 
of could be filed in such North Caro¬ 
lina county nunc pro tunc as of date 
of filing authenticated copy of will 
in such county, provided rights of 
third parties had nut intervened. 

N.C.—Coble v. Coble, supra, 

96. Institution by personal repre¬ 
sentative 

A plenary application designed to 
determine validity and effect of pur¬ 
ported election filed by husband of 
testatrix to take against her will, 
was properly instituted by adminis¬ 
trator with will annexed on its sole 
initiative. 

N.Y,—In re Hungerford's Estate, 35 
N.Y.S,2d 691, 178 Misc. 650, 

Examination before trial 

(1) Where widow filing notice of 
election to take against will of de¬ 
ceased demands a share In estate, she 
must submit to the usual processes 
available to her opponent in attempt¬ 
ed support of claim of abandonment 
which would defeat demand. 

N.Y.—In re Guggenheim's Estate* 45 
N.Y.S.2d 871, 180 Misc. 833. 
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(2) Person objecting to claimed 
right of widow to elect to take 
against will of deceased on ground 
of abandonment has right to examine 
widow in respect thereof. 

N.Y.—In re Guggenheim's Estate, 
supra. 

(3) Where widow has filed a notice 
of election to take against will of de¬ 
ceased to which a legatee objects, the 
res whieh Is being contested is prop¬ 
erty, and ordinary rules for examina¬ 
tions before trial in litigations affect¬ 
ing property rights should be ap¬ 
plied. 

N.Y.—In re Guggenheim's Estate, su¬ 
pra. 

(4) Since the sole basis for denial 
of right to elect to take against will 
which is provided for in statute in 
caso of widow is an abandonment, 
examination of widow will be allow¬ 
ed only in respect of items of notice 
of examination which relate to such 
subject matter. 

N.Y.—In re Guggenheim** Estate, su¬ 
pra. 

Issues 

(1) In a proceeding to determine 
the validity of a widow*s election 
against a will and a proceeding by 
the executor to construe the will, the 
widow** allegations of wrongdoing 
by the trustee are irrelevant. 
N.Y.—In re Bhupack'* Will, 137 N. 

Y.H.2d 126, 206 Misc. 875, modified 
on other grounds 149 N.Y.S.2d 20, 
1 App.Div.2d 841, 

(2) Issue of validity of inter vivos 
trust instrument executed by testa¬ 
tor is not triable in such proceeding. 
N.Y.—In re Milne's Estate, 295 N.Y. 

& 325, 162 Misc. 688. 

(3) In proceeding to determine 
validity and effect of election by 

I testator's widow to take her intes- 
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spouse to elect, 97 or in proceedings in the probate | court. 98 In a proceeding by a husband to take an 


tate share against provisions of will, 
which bequeathed to her a trust 
deed, which widow claimed was not 
subject to testamentary disposition 
on ground that rights created under 
trust deed were hers independent 
of will, surrogate’s court was author¬ 
ized to determine only that widow 
was entitled to receive as in intes¬ 
tacy one third of total net estate 
of decedent, less such portion there¬ 
of, if any, as was given by will, post¬ 
poning fixation of concrete recovery 
until determination by supreme court 
of decedent’s rights, if any, in trust 
at time of testator's death. 

2 ST.Y._In re Milne’s Estate, supra. 

■Will executed before effective date 
of statute permitting election 
In proceeding to determine valid¬ 
ity and effect of widow's election to 
take against will, widow was entitled 
to decree declaring her absolute right 
to one third of net estate after stat¬ 
utory share and a pro rata share 
of income earned during executorial 
period although will was executed 
before effective date of statute per¬ 
mitting election, a codicil having 
been executed subsequent to such 
date. I 

N.Y.—In re Vlachakis’ Will, 103 N. 
Y.S.2d 577, 199 Misc. 516, 29 A.L. 

R. 2d 215. 

97. N.Y.—In re Dennis’ Will, 133 N. 

Y.S 2d 455, 206 Misc. 593. 

Pa.—In re Belzer's Estate, Orph., 54 
Montg.Co. 315. 

Pleading 

(1) In proceedings to determine 
the right of a widow to elect to take 
against the provisions of the will, 
the burden of pleading inequality, 
fraud, or overreaching by the testa¬ 
tor in obtaining execution of an 
agreement by the widow whereby she 
waived all claims of dower or par¬ 
ticipation in the testator’s estate is 
on the widow. 

N.Y.—In re McGlone’s Will, 11 N.Y. 

S. 2d 3, 256 App.Div. 1074. 

In re Leggett’s Estate, 32 N.Y.S. 
2d 921. 

(2) Allegations of the petition de¬ 
nied by answer and not supported by 
evidence must be excluded from con¬ 
sideration in determining the right 
of the widow to elect to take against 
the will. 

N.Y.—In re McGlone’s Will, 13 N.Y. 
S.2d 76, 171 Misc. 612, reversed on 
other grounds 17 N.Y.S.2d 316, 258 
App.Div. 596, reversed on other 
grounds 32 N.E.2d 539, 284 N.Y. 
627, affirmed Irving Trust Co. v. 
Day, 62 S.Ct. 398, 314 TJ.S. 556, 86 
L.Ed. 1734, 137 A.L.R. 1093. 

(3) Issue of fact as to domicile 
of testator and necessity for consid¬ 
ering extrinsic evidence in constru¬ 
ing will and determining the effec¬ 
tiveness of testamentary trust for 
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life use of widow precluded judg¬ 
ment on the pleadings dismissing 
portion of petition seeking to elimi¬ 
nate principal of trust in determin¬ 
ing total value of widow’s benefits 
under will. 

N.Y.—In re Barber's Estate, 137 N.Y. 

S.2d 659, affirmed In re Barber’s 

Will, 139 N.Y.S.2d 237, 285 App. 

Div. 874, appeal granted 139 N.Y. 

S.2d 891, 285 App.Div. 942. 

Process 

In proceeding on petition of sur¬ 
viving spouse to determine her right 
to take against will, court could is¬ 
sue subpoena against subscribing 
witness of instrument whereby 
spouse waived right of election to 
take against will, irrespective of 
whether such instrument was a 
conveyance. 

N.Y.—In re Maul’s Will, 26 N.Y.S.2d 

847, 176 Misc. 170, affirmed In re 

Maul's Estate, 29 N.Y.S.2d 429, 262 

App.Div. 941, affirmed 39 N.E.2d 

301, 287 N.Y. 694. 

Determination of motion to dismiss 

Where husband petitioned for de¬ 
termination of right to elect to take 
an intestate share against will of 
deceased wife, and daughter moved | 
to dismiss, court was required to as¬ 
sume truth of allegations in petition, 
and to deny motion if petition stated 
cause of action cognizable in court. 
N.Y.-—In ro Schnabel’s Will, 77 N.Y. 

S.2d 593. 

Determination of widow’s right of 

election to take intestate share of 
testator’s estate, in preference to 
taking under will, was not required 
to be postponed until Initiation of an 
accounting proceeding by executor, 
whore widow was entitled to take in¬ 
testate share irrespective of the val¬ 
ue of the residuary estate of which 
widow was a beneficiary, and effect 
of the election on the terms of the 
will was required to be reserved for 
future determination in an account¬ 
ing or other proceeding. 

N.Y.—In re Sheppard's Estate, 71 N. 

Y.S.2d 340, 189 Misc. 367, 
Weak-minded person 

(1) Guardian of weak-minded per¬ 
son, who in proceeding to approve 
election to take for weak-minded per¬ 
son against will of his wife made 
legatees under will parties, could 
not question standing of legatees as 
proper parties. 

Pa.—In re Gerlach’s Estate, 193 A. 

407, 127 Pa.Super. 293. 

(2) In proceeding by guardian of 
weak-minded person to approve elec¬ 
tion by guardian filed in office of reg¬ 
ister of wills and recorded in of¬ 
fice of recorder of deeds to take for 
weak-minded person against will of 
his wife, court could not strike elec¬ 
tion off or declare it void. 

Pa.—In re Gerlach’s Estate, supra. 
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Counsel fees 

Surrogate’s court properly denied 
allowance of counsel fees out of tes¬ 
tator’s estate to widow who was suc¬ 
cessful in proceeding for determina¬ 
tion that she was entitled to elect 
to take an intestate’s share of testa¬ 
tor’s estate. 

N.Y.—In re Richmond’s Will, 94 N.Y. 
S.2d 282, 276 App.Div. 271, reargu- 
ment and appeal denied 96 N,Y.S.2d 
307, 276 App.Div. 1053. 

98. Cal.—Golden v. Costello, 122 P. 

2d 959, 50 C.A.2d 363. 

Pa.—In re Surovitz’ Estate, Orph., 47 
Lack.Jur. 113. 

Wis.—State ex rel. Schaech v. Sher¬ 
idan, 36 N.W.2d 276, 254 Wis. 377. 
Proceeding to admit will to probate 

(1) Where, in proceeding in pro¬ 
bate court to admit a will, testator’s 
widow in her defenses alleged that 
her consent to the will was not bind¬ 
ing on her, probate court had juris¬ 
diction to determine that issue, and 
on appeal the district court had like 
power. 

Kan.—In re Ellis* Estate, 210 P.2d 
417, 168 Kan. 11. 

(2) Where pleading, filed In dis¬ 
trict court by testator’s widow on 
her appeal from probate court’s or¬ 
der admitting will to probate and 
finding that she consented to will 
by contract with testator, raised 
questions as to whether contract was 
unenforceable because of failure of 
consideration, testator’s agreement to 
destroy it and its unjustness and in- 
equitabloness and whether it was in¬ 
valid and failed to meet statutory re¬ 
quirements of consent, district court 
should cause filing of proper plead¬ 
ings and adjudicate all questions as 
to binding effect of contract, al¬ 
though all such matters should have 
been tried out in appropriate pro¬ 
bate court proceeding. 

Kan.—In re Hoover’s Estate, 127 P. 
2d 460, 165 Kan. 647, opinion ad¬ 
hered to 131 P.2d 917, 156 Kan. 31. 
Setting aside probate homestead. 

The court of probate had author¬ 
ity to set aside probate homestead 
to husband as surviving spouse even 
though husband had not renounced 
his intention to take under terms of 
his deceased wife’s will. 

Or.—Jenning v. Jenning, 253 P.2d 
276, 197 Or. 366. 

Application for advance payment 
(1) An application by widow to re¬ 
quire temporary administrator to 
make advance payment on account of 
share of estate of widow electing to 
take as surviving spouse was insuffi¬ 
cient to entitle widow to recover 
more than legacy from estate, for 
failure to allege that widow had not 
waived, during husband’s lifetime, 
her right of election to take against 
will. 
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intestate share against the will of his deceased 
wife, the claim of the husband to ownership of the 
household furnishings prior to the wife's death was 
a matter to be disposed of on an accounting or in 
an appropriate proceeding to determine that is¬ 
sue," and a finding as to the extent and valuation 
of deceased wife's property must await an ac¬ 
counting by the executors to determine whether or 
not the terms of the will accorded the husband the 
aggregate benefits equal to his intestate share. 1 

The alleged fact that an administrator breached 
his duty of serving on the widow of deceased a no¬ 
tice necessary to require the widow to elect to take 
under the will of deceased in lieu of a distributive 
share in the realty would not preclude the administra¬ 
tor, in a partition suit against him by heirs who 
claimed the widow never made an election, from con¬ 
tending that the widow made an election by reason 
of her acts and conduct. 2 In the absence of a statu- 
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tory requirement for making all persons interested 
in the will parties to the filing of a renunciation of a 
will, an ex parte proceeding by the conservator of an 
incompetent for an order of the probate court di¬ 
recting the petitioner to renounce the will of his 
ward's spouse on behalf of the ward is proper.* 
The executor of a predeceased spouse may be com- 
pelled to account after the surviving spouse has 
validly exercised his right to elect to take against 
the will. 4 

Right to be advised . Where a widow takes noth¬ 
ing by the will the executor is in no sense a trustee 
for her, and is under no obligation to advise her in 
making an election ; 5 but one who may or must elect 
is entitled to be advised on the facts, 6 as, for ex¬ 
ample, whether property of the husband's estate is 
separate or community 7 and on her rights under the 
will; 8 and in every case where the executor ad¬ 
vises, or assumes to advise, the widow is entitled to 


N.Y.—In re Gross’ Estate, 31 N.Y.S. 

2d 610, 177 Misc. 716. 

(2) A temporary administrator 
would be required to advance widow 
only amount of legacy, and not 
greater sum to which widow would 
be entitled as surviving spouse, 
where widow failed to demonstrate 
that she would be entitled to receive 
more than legacy from the estate. 
N.Y.—In re Gross’ Estate, supra. 
Action to have property declared 
property of estate 

The failure of testator’s widow 
to serve on executrix proper notice 
of election to take widow’s intestate 
share of estate constituted no de¬ 
fense to widow's action to have real¬ 
ty conveyed by testator to executrix 
individually and bank accounts in 
testator’s name as trustee for such 
grantee declared property of estate, 
since Decedent Estate Law plainly 
confers on surrogate authority to de¬ 
termine any question relating to 
right of election. 

N.Y,-—:Hill v. Hill, 72 N.Y.S.2d 720. 
Manner of effecting distribution. 

Where all persons beneficially in¬ 
terested under will, executed in Eng¬ 
land before change of testator’s domi¬ 
cile therefrom to New York, reside 
in England and other foreign coun¬ 
tries, and where testator’s widow, 
electing to take against will, con¬ 
sents to accept third of net assets 
of testator’s estate in hands of ad¬ 
ministrator with will annexed in 
partial satisfaction of her elective 
share and agrees to look to English 
executors of will for balance, and, 
furthermore, where such executors 
will distribute assets in their cus¬ 
tody according to New York laws 
and give effect to any determination 
of New York surrogate court on ad¬ 
ministrator’s accounting, such court 


will direct that third of net estate 
be paid to widow and remaining as¬ 
sets to residuary legatees in per¬ 
centages stated in will. 

N.Y.—In re Weiss’ Will, 64 N.Y.S,2d 
331. 

99 . N.Y.—In re Wittner’s Estate, 82 
N.Y.S.2d 769, affirmed Application 
of Wittner, 97 N.Y.S.2d 600, 270 
App.Div. 763, reversed on other 
grounds In re Wittner’s Estate, 
95 N.E.2d 798, 301 N.Y. 461. 

1. N.Y.—In re Wittner’s Estate, 82 
N.Y.S.2d 759, affirmed Application 
of Wittner, 97 N.Y.S.2d 500, 270 
App.Div. 763, reversed on other 
grounds In re Wittner’s Estate, 
95 N.E.2d 798, 301 N.Y. 461. 

2 . Iowa.-~Se.foik v. Shaker, 41 N.W. 
2d 709, 241 Iowa 571, 

3. Ill.—In to Iteighard’s Estate, 84 
N.E.2d 345, 402 Ill. 364. 

Renunciation of legacy or deviso In 
general see supra $ 1161. 

Petition interpreted as one for ap¬ 
proval 

Petition by guardian of Incompe¬ 
tent for authority to file waiver of 
provisions of will of ward’s deceased 
husband should bo interpreted as a 
petition for approval of waiver pre¬ 
viously filed by guardian, in view of 
express reference in petition to stat¬ 
ute making approval of probate 
court a prerequisite to validity of 
such waiver and lack of jurisdiction 
of probate court to authorize a 
guardian to file such waiver. 

Mass.—Essex Trust Co. v, Averill, 
71 N.E.2d 767, 321 Mass. 68. 

Be view 

(1) On appeal, district court has 
authority to reverse, affirm or modi¬ 
fy judgment of county court elect¬ 
ing whether incompetent surviving 
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spouse shall take under will of de¬ 
ceased husband or under law of 
succession. 

Okl.~»-Turner v. Eirst Nat Bank & 
Trust Co. of Muskogee, 262 P.2d 
897. 

(2) Review of an order of the 
county court authorizing the re¬ 
nunciation of a will is by trial de 
novo in the circuit court. 

III.—Leonhart v. Itelghard, 100 NX 
2d 657, 469 Iti. 544. 

(3) Much review is for the pur¬ 
pose to try anew the issues tried in 
the lower court, rather than to 
examine the proceedings in the lower 
court to determine whether or not 
prejudicial error occurred. 

III.—Leonhart v, Ittdghard, supra 

(4) The issues upon review are 
limited to tho Issues tried In the 
county court. 

Ill.—Leonhart v. Reighard, supra. 

(5) Where widow had been de¬ 
clared an incompetent and a conserv¬ 
ator had been appointed over her 
person and estate, tho act of the 
conservator In renouncing the will 
pursuant to an order of the county 
court was not rendered ineffective 
and void by appeal from that order 
which wits taken to the circuit court 
111.* Leonhart v. Reighard, 100 NX 

2d 657* 409 Hi. 544. 

4L N.V.—ln to Winner's Estate, 103 
N.Y.H.2ri 246, 199 Mine. 31. appeal 
dismissed 103 N.V.S.2d 135, 

N.C.—RoHn v. Rarkor, 75 N.C. 47. 

0. Cal.—In ra McCarthy 1 * Estate, 
15 i\2d 223, 127 O.A. 80. 

7. Cal.—In rt McCarthy'* Estate, 
supra. 

S. Pa.—Appeal of Morrison's Es¬ 
tate. 118 A. 728, 276 Pa. 180. 
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facts 9 and to advice on the law, where given, which 
is not fraudulent or misleading . 10 The duty to ad¬ 
vise the widow rests also on children of the testator 
where, under the circumstances, a fiduciary relation¬ 
ship existed between them . 11 

§ 1269. Statutory Requirements 

The manner prescribed by statute of exercising the 
right of election is a condition on which the right rests, 
and where there is an election under the statute, it must 
be in the manner prescribed. A substantial compliance 
with the statute is generally held sufficient, and irregu¬ 
larities in complying with statutory requirements may 
be waived. 

The manner prescribed by statute of exercising 
the right of election is a condition on which the 
right rests , 12 and, accordingly, where there is an 
election under the statute, it must be in the manner 
prescribed . 13 The statute is mandatory , 14 and it 
has been said that the right of election must be 
exercised strictly as prescribed by the statute , 15 par¬ 
ticularly where the statutory right is in derogation of 
common law , 16 although a substantial compliance, 
taking into consideration the purposes of the statute, 
is generally held sufficient , 17 and irregularities in 
complying with statutory requirements may be 
waived . 18 Noncompliance with mandatory require¬ 
ments of statute renders the election ineffective , 19 
and does not preclude a subsequent election opposed 


to the first . 20 

Under some statutes the widow is required to re¬ 
nounce the will in order to retain her statutory or 
common-law rights . 21 Such statutes provide a more 
simplified procedure of election than the familiar 
election in equity between the marital rights and 
the inconsistent provisions of the will ; 22 but the 
common-law rights of the widow, as restated and 
. recognized in the statute, remain intact until a valid 
election has been made by her, or in her behalf, 
against those rights . 23 Under such a statute the 
only affirmative act of election required is that pre¬ 
scribed . 24 Under some statutes, the dower right is 
the primary right regardless of the will, unless the 
widow consents and accepts the terms of the will, 
and if she fails to elect to take under the will she is 
conclusively presumed to have elected to take her 
dower right . 26 Renunciation of the will does not 
constitute an election under a mandatory statute 
requiring the widow to make and acknowledge a 
written declaration to take an absolute estate in 
lieu of dower in order for dower not to be control¬ 
ling . 26 Where there is a change from one statutory 
rule to another, the widow's right is controlled by 
the statute in force when the will is probated . 27 

Under some statutes, a husband who has not con¬ 
sented to the provision for him in his wife's will 


9. N.C.—Bolin v. Barker, 75 N.C. 47. 

10. N.C.—Bolin v. Barker, supra. 
Pa—Appeal of Morrison’s Estate, 

118 A. 728, 275 Pa 180. 

11. Ill.—Eichhorst v. Eichhorst, 170 
N.E. 269, 338 Ill. 185. 

12. Neb.—Billiter v. Parriott, 258 
N.W. 395, 128 Neb. 238. 

13. Fla.—Williams v. Williams, 
154 So. 835, 114 Fla 733. 

Pa.—In re McCurdy’s Estate, 50 Pa. 
Fist. & Co. 403, 59 Montg.Co. 344, 
11 Som.Leg.J. 376. 

69 C.J. p 1115 note 27. 

14 . Mo.—Colvin v. Hutchison, 92 S. 
W.2d 667, 338 Mo. 576, 105 A.L.R. 
266. 

Pa.—In re McCurdy’s Estate, 50 Pa. 
Fist. & Co. 403, 59 Montg.Co. 344, 
11 Som.Leg.J. 376. 

15 . Neb.—Gordon v. Gordon, 299 N. 
W. 515, 140 Neb. 400. 

Tenn.—Hamilton Nat. Bank v, 
Haynes, 174 S.W.2d 39, 180 Tenn. 
247. 

16 . N.Y.—In re Zweig's Will, 261 
N.Y.S. 400, 145 Misc. 839. 

69 C.J. p 1115 note 30. 

17 . Neb.—Billiter v. Parriott, 258 
N.W. 395, 128 Neb. 238. 

Pa—In re Falsen’s Estate, 165 A. 6, 
310 Pa 190. 


In re McCurdy’s Estate, 50 Pa. 
Fist. & Co. 403, 59 Montg.Co. 344, 
11 Som.Leg’.J. 376. 

18. Neb.—Billiter v. Parriott, 258 
N.W. 395, 128 Neb. 238. 

69 C.J. p 1115 note 28. 

19. Fla—Williams v. Williams, 154 
So. 835, 114 Fla 733. 

Pa.—In re McCurdy’s Estate, 50 Pa. 
Fist. & Co. 403, 59 Montg.Co. 344, 
11 Som.Leg.J. 376. 

69 C.J. p 1115 note 31. 

20. Pa—In re Beck’s Estate, 108 
A. 261, 265 Pa. 51. 

69 C.J. p 1115 note 31. 

21. Md.—Kroamer v. Hitchcock, 115 
A,2d 255, 207 Md. 454. 

69 C.J. p 1096 note 63. 

Failuro to dissent or proceed to 
enforce claim for dower see infra 
§ 1281. 

Presumptions see infra § 1283. 

22. U.S.—Mayer v. Reinecke, C.C.A. 
Ill., 130 F.2d 350, certiorari denied 
63 S.Ct. 257, 317 U.S. 684, 87 L.Ed. 
548. 

Renunciation and election to take 
dower 

Where statute pertaining to filing 
of renunciation of will and election 
to take either dower or legal share 
in deceased spouse's realty is appli¬ 
cable, dower can be claimed by filing 
of renunciation and an election to 
take dower. 


Md.—Krearner v. Hitchcock, 115 A. 2d 
255, 207 Md. 454. 

23. D.C.—Mead v. Phillips, 135 F.2d 
819, 77 U.S.App.F.C. 365, 147 A.L. 

R. 322. 

24. Ind.—Studebaker Bros. Mfg. Co. 
v. Fe Moss, 113 N.E. 417, 62 Ind. 
App. 635. 

69 C.J. p 1114 note 25. 

Approval of renunciation or of Its 
fil i n g was held not required under 
statute. 

Ill.—In re Fonovan’s Estate, 98 N.E. 
2d 757, 409 Ill. 195, 29 A.L.R.2d 
215. 

25. Iowa.—In re Culbertson's Es¬ 
tate, 215 N.W. 761, 204 Iowa 473. 

69 C.J. p 1096 note 67. 

Bower and year’s support 
Although will provides that widow 
shall take under the will only if she 
renounces her right to dower and 
year’s support, widow must do some 
act which shows her acceptance of 
that provision in lieu of dower and 
year's support. 

Ga.—Walraven v. Walraven, 47 S. 
E.2d 148, 76 Ga*App. 713. 

26. Mo.—Colvin v. Hutchison, 92 

S. W.2d 667, 338 Mo. 576, 105 A.L. 
R. 266. 

27. Iowa.—In re Culbertson’s Es¬ 
tate, 215 N.W. 761, 204 Iowa 473. 
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may be cited to appear in court and make his 
election ; 28 and under other statutes a husband's 
distributive share cannot be affected by his wife's 
will unless he consents thereto within the period 
fixed by statute after notice to him of the provisions 
of the will . 29 

Notwithstanding a statutory provision as to the 
manner in which an election may be made unless 
such provision is clearly exclusive, it has been held 
that an election may be made by acts in pais . 30 

§ 1270. - Execution, Filing, and Record¬ 

ing of Written Instrument 

Where so required by statute the election or notice 
thereof must be in writing, acknowledged, filed, and 
recorded. 

Where so required by the statute, the election must 


be in writing, acknowledged, filed, and recorded , 31 
whether it be an acceptance of the provision made 
by the will , 32 or a renunciation and election to take 
against the will , 33 and notwithstanding alleged fraud 
of the party's attorney in failing to file the elec¬ 
tion . 34 Such a statute has been held to embrace the 
whole procedure of election and to be complete with¬ 
in itself , 35 and should be liberally construed . 36 It 
precludes the making of a valid election by state¬ 
ments or acts in pais ; 37 but where an election has 
been made but the actual filing is prevented by the 
death of the beneficiary it may, according to some 
authorities, be taken as filed , 38 although there is 
authority to the contrary . 39 

Under some statutes a written election delivered 
to the executor, if in proper form, is sufficient with¬ 
out recording ; 40 and where the statute places the 


28. Kan.—Moore v. Herd. 93 P. 157, 
76 Kan. 826. 

29. Iowa.—Everett v. Croskrey, 60 
N.W. 732, 92 Iowa 333. 

30. Kan.—Reville v. Dubach, 57 P. 
522, 60 Kan. 572. 

69 C.J. p 1115 note 26. 

Election by acts or conduct in gen¬ 
eral see infra §§ 1272-1274. 
Statute requiring filing field inappli¬ 
cable 

Where widow’s election to take 
under her deceased husband’s will 
was evidenced by her acts and 
statements done or said prior to 
effective date of a statute requiring 
acceptance of a will to be filed, the 
statute was not applicable. 

Kan.—In re Anderson's Estate, 156 
P.2d 860, 159 Kan. 512—Cox v. Mc- 
Broom, 122 P.2d 185, 155 Kan. 2. 

31. Fla.—Williams v. Williams, 154 
So. 835, 114 Fla. 733. 

Mass.—Friedman v. Andrews, 200 N. 

E. 575, 293 Mass. 5G6. 

Neb.—Billiter v. Parriott, 258 N.W. 
395, 128 Neb. 238. 

Pa.—In re McCurdy's Estate, 50 Pa. 
Dist. & Co. 403, 59 Montg.Co. 344, 
11 SomLeg.J. 376. 

69 C.J. p 1115 note 34. 

Effect of recording requirement on: 
Election before probate see supra 
§ 1249. 

Revocation of election see supra 
§ 1254. 

Purpose of statute Is to assure 
timely notice to court, to those in 
charge of administration, and to all 
persons interested, that surviving 
spouse is dissatisfied with will and 
elects to take and receive one half 
of the estate under statute. 

Colo.—In re Stitzer’s Estate, 87 P.2d 
745, 103 Colo. 529, 120 AL.R, 1266. 
riling field ministerial act 
Where clerk of superior court 
was one of executors of will, act of 
filing widow’s dissent from hus¬ 


band’s will was purely ministerial, 
and the clerk was not disqualified to 
receive and file the writen dissent. 
N.C.—In re Smith’s Estate, 37 S.E. 

2d 127, 226 N.C. 169. 

Methods of filing in probate and 
recorder’s ofllces 

(1) Statutory requirement that 
widow’s declaration of election to 
take one half of real and personal 
estate of husband dying without 
lineal descendants should be filed in 
probate court clerk’s office and in 
recorder’s office could be complied 
with by execution of declaration in 
duplicate and filing of one copy in 
probate court clerk’s office and one 
copy in recorder's office, by execut¬ 
ing one declaration and recording it 
in recorder’s office and then filing it 
in probate court clerk's office, by exe¬ 
cuting one declaration and filing it in 
probate court clerk's office and re¬ 
cording it in recorder’s office and then 
returning it to probate court files, 
or by executing one declaration and 
filing probate judge’s certified copy 
thereof in recorder's office. 

Mo.—Schuster v. Schuster, 104 S.W. 

2d 353, 340 Mo. 1110. 

(2) Filing in recorder's office of 
probate judge’s certified copy of 
widow's declaration to take one half 
of real and personal estate of hus¬ 
band dying without lineal descend¬ 
ants was sufficient compliance with 
statutory requirement that declara¬ 
tion be filed in recorder’s office, to 
make election effective, and widow 
thereby became owner in fee of un¬ 
divided one half interest in hus¬ 
band’s land, with right to maintain 
action for partition of land, as 
against contention that widow was 
mere doweress. 

Mo.—Schuster v. Schuster, supra 

32. Iowa.—Archer v. Barnes, 128 N. 

W. 969, 149 Iowa 658. 

I 69 C.J. p 1115 note 35. 
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33. Fla.—Williams v. Williams, 154 
So. 835, 114 Fla. 733. 

Neb.—In re Bergren's Estate, 47 N. 

W.2d 582, 154 Neb. 289. 

69 C.J. p 1115 note 36. 

Intention not manifested by positive 
act 

Intention of surviving wife to 
waive provision of deceased hus¬ 
band’s will which is not manifested 
by positive act of waiver, consisting 
of filing signed writing in registry 
of probate, cannot give rise to legal 
right. 

Mass.—Friedman v. Andrews, 200 N. 
E. 575, 293 Mass. 566. 

34. Fla,—Williams v. Williams, 154 
So. 835, 114 Fla. 733. 

35. Mo.—Schuster v. Schuster, 104 
S.W.2d 353, 340 Mo. 1110. 

Statutes relating to recording of 
conveyances held inapplicable 
Mo.—Schuster v. Schuster, supra 

36. Mo.—Schuster v. Schuster, su¬ 
pra. 

37. Mass.—Friedman v. Andrews, 
200 N.E. 575, 293 Mass. 566. 

69 C.J. p 1115 note 37. 

Delivery of waiver to counsel 
Surviving wife’s delivery to her 
counsel of signed writing waiving 
provisions of deceased husband's 
will did not constitute effective 
waiver, where wife died before coun¬ 
sel filed writing as required by 
statute. 

Mass.—Friedman v. Andrews, supra. 

38. Ky.—Georgetown Nat. Bank v. 
Ford, 285 S.W. 218, 215 Ky. 472, 
82 A.L.R. 1495. 

69 C.J. p 1116 note 38. 

39. Wis.—Church v. McLaren, 55 
N.W. 152, 85 Wis. 122. 

40. Pa—In re Dalsen's Estate, 165 
A 6, 310 Pa 190. 

In re Brown's Estate, Orph., 42 
Sch.Leg.Reg. 15. 

69 C.J. p 1116 note 40. 
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duty of filing and recording the election on the 
representative of the estate, his failure to file and 
record the election cannot deprive the surviving 
spouse of her legal rights thereunder . 41 Under 
other statutes the recording is essential but the elec¬ 
tion need not be in writing or in any particular 
form , 42 and even the proper filing 43 and record¬ 
ing 44 may be presumed. Where the statute pre¬ 
scribes no specific essentials with respect to the form 
of election other than to require that it be in writ¬ 
ing, any written form of notice which accomplishes 
the purpose of informing those charged with the 
administration of the estate that the surviving 
spouse is dissatisfied with the will and is asserting 
statutory rights would be sufficient . 45 Pending the 
determination of the status of the divorce judgment, 
a dissent properly filed should not be stricken on the 
ground that a valid decree of divorce has dissolved 
the marriage between the testator and his wife . 46 

Notice of election . Statutory provisions that an 
election by a surviving spouse to take his or her 
share of the estate as in intestacy shall be made by 
serving a written notice of such election on the 
representative of the estate and by filing and record- 
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ing a copy of such notice with proof of service in 
the surrogate’s court where the will was probated 
are not merely directory provisions but mandatory, 
indispensable conditions precedent to the spouse’s 
right of election , 47 and the executor is without pow¬ 
er to waive any of the statutory requirements . 48 
The grant of the right of election is not a self-exe¬ 
cuting one , 49 and the method of making an election 
as outlined by the statute is exclusive . 60 The notice 
must be in writing , 51 but where the statute specifies 
no exact requirement with respect to the form of the 
notice, any notice is adequate the terms of which are 
sufficient to inform the executor that the surviving 
spouse lays claim to the rights accorded by the law , 62 
and any additional specification is immaterial sur¬ 
plusage . 53 

Although under a statute granting the surviving 
spouse a “personal right of election,” the election 
must be personal in the sense that it is a conscious, 
individually made choice, a further provision that 
the election shall be made by serving written notice 
of such election on the representative of the estate 
docs not require a writing subscribed by the surviv¬ 
ing spouse’s own hand 54 or acknowledged by him , 55 


41. Pa.—In re Cramm’s Estate, 198 
A. 653, 329 Pa. 528. 

In re McCurdy’s Estate, 50 Pa. 
Dist. & Co. 403, 69 Montg.Co. 344, 
11 Som.Leg.J. 376. 

In re Surovitz' Estate, Orph., 47 
Lack.Jur. 113. 

42. Iowa.—Pellizzarro v. Beppert, 
50 N.W. 19, 83 Iowa 497. 

69 C.J. p 1116 note 41. 

43. Wis.—Beem v. Kimberly, 39 N. 
W. 542, 72 Wis. 343. 

69 C.J. p 1116 note 42. 

44. Iowa,—In re Franke’s Estate, 66 
N.W. 918, 97 Iowa 704. 

69 C.J. p 1116 note 43. 

45. Colo.—In re Stitzer’s Estate, 87 
P.2d 745, 103 Colo. 629, 120 A.L.B. 
1266. 

Becltal that election was contingent 
on ■will being established 
Whether expressed or not, any 
election of surviving spous© to take 
against will is contingent on estab¬ 
lishment of ultimate validity of 
will, and hence recital in notice of 
election that it was contingent on 
validity of will being established 
did not render notice ambiguous, un¬ 
certain, or contingent 
Colo.—In re Stitzer’s Estate, supra. 

46. N.C.—In re Smith’s Estate, 37 
S.E.2d 127, 226 N.C. 169. 

47. N.Y.—In re Bornstein’s Estate, 

101 N.Y.S.2d 747, 199 Misc. 1043- 
In re Picone's Estate, 100 N.Y.S. 
2d 973, 199 Misc. 1039, affirmed 
109 N.Y.S.2d 926, 279 App.Div. 

787—In re Gross’ Estate, 31 N.Y.S. 


2d 610, 177 Misc. 716—In re Cof¬ 
fin's Estate, 273 N.Y.S. 974, 152 
Misc. 619—In re Zweig's Will, 261 
N.Y.S. 400, 145 Misc. 830. 

4S. N.Y.—In re Bornstein's Estate, 
101 N.Y.S.2d 747, 199 Misc. 1043- 
In r© Picone's Estate, 100 N.Y.S. 
2d 973, 199 Misc. 1039, affirmed 
109 N.Y.S. 2d 926, 279 App.Div. 

787. 

Negotiation for compromise 

Fact that dovisoos under wife’s 
will and husband negotiated for 
compromise of his claim for over 
six months did not constitute a 
waiver of strict compliance with 
the statute reauiring that copy of 
notice bo filed in surrogate’s court. 
N.Y.—In ro Picone’s Estate, supra. 

49. N.Y.—In re Herter’s Estate, 83 
N.Y.S.2d 36, 193 Misc. 602, af¬ 
firmed 84 N.Y.S.2d 913, 274 App. 
Div. 979, appeal denied In re Her¬ 
ter’s Will, 86 N,Y.S.2d 457, 274 
App.Div. 1032, affirmed 89 N.B.2d 
252, 300 N.Y. 532, reargument de¬ 
nied 92 N.E,2d 314, 300 N.Y. 737. 

In re Howland's Will, 125 N.Y.S. 
2d 234, reversed on other grounds 
132 N.Y.S.2d 451, 284 App.Div. 306. 

50. N.Y.—In re Picone’s Estate, 100 
N.Y.S.2d 973, 199 Misc. 1039, af¬ 
firmed 109 N.Y.S.2d 926, 279 App. 
Div. 787. 

Determination within province of 
legislature 

Determination of formalities by 
which right of election must be 
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exercised is within province of legis¬ 
lature. 

N.Y.—In re Howland's Will, 125 N. 
Y.S.2d 234, reversed on other 
grounds 132 N.Y.S.2d 461, 284 App. 
Div. 306. 

51. N.Y.—In re Thornstrom’s Will, 
95 N.Y.S.2d 42. 

52. N.Y.—In re Jackson's Will, 29 
N.Y.S.2d 569, 176 Misc. 1020. 

Failure to make specific claim 
Where widow’s timely claim to 
one half of net assets of husband’s 
estate was rejected, her failure 
specifically to claim also outright 
gift of twenty-five hundred dollars, 
to which by law she was entitled, in 
addition to larger claim within six 
months’ period for election did not 
preclude her from asserting claim 
to smaller amount after rejection of 
larger claim. 

N.Y.—In re Clark's Will, 3 N.Y.S.2d 
364, 166 Misc. 909. 

53. N.Y.—In re Clark's Will, supra. 

54. N.Y.—In re Zalewski's Estate, 
55 N.E.2d 184, 292 N.Y. 332, 157 
A.L.R. 87. 

In re Willner’s Estate, 102 N.Y. 
S.2d 243, 199 Misc. 28—In re Cof¬ 
fin's Estate, 273 N.Y.S. 974, 152 
Misc. 619. 

55. N.Y.—In re Winner's Estate, 
102 N.Y,S.2d 243, 199 Misc. 28- 
In re Coffin's Estate, 273 N.Y.S. 
974, 162 Misc. 619. 

Contra 

N.Y—In re Eagan's Estate, 276 N.Y* 
S. 451, 153 Misc. 256. 
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but the acts essential under the statute must be per¬ 
formed by him, either personally or through his 
duly authorized agent or attorney, during his life¬ 
time ; 66 and notice which is not served, filed, and 
recorded until after his death is nugatory and in¬ 
effective . 57 The right is preserved after the death 
of the surviving spouse, however, if he served, filed, 
and recorded the notice prior to his death . 58 

The statute must be liberally construed , 69 and sub¬ 
stantial compliance with the statutory requirements 
is sufficient . 60 

Service on the executor by mail satisfies the stat¬ 
ute , 61 and the surrogate has power to prescribe a 
method, other than personally, of service on the 
executor . 62 Service on the person nominated as 
executor prior to the actual probate of the will is 
adequate compliance with the statute . 63 Service 
on one of two or more executors is sufficient to put 


all of them on their guard that the statutory right 
of election is claimed , 64 and where the executor 
himself, as surviving spouse, causes the notice to be 
prepared, he need not serve it on himself . 65 

The failure to record the notice does not of it¬ 
self defeat the rights of the spouse , 66 but nothing 
short of actual filing will suffice , 67 and the failure to 
file the notice in the surrogate's court where the 
will was probated, as directed by the statute, defeats 
the claim . 68 Default in the filing of the notice may 
be excused if induced by fraud , 69 and a filing and 
recording after the time specified in the statute may 
be approved and confirmed by the court where no 
interests have been prejudiced by the delay . 70 

Waiver of rights . Notwithstanding the provision 
for a technical statutory election, a person may ex¬ 
pressly waive any right accruing to him or which 
he is entitled to claim . 71 


56. N.Y.—In re Coffin's Estate, 273 
N.Y.S. 974, 152 Misc. 619. 

In re Ward's Estate, 73 N.Y.S.2d 
456. 

57. N.Y.—In re Coffin’s Estate, 273 
N.Y.S. 974, 152 Misc. 619. 

In re Thornstrom’s Will, 95 N. 
Y.S.2d 42—In re Ward's Estate, 
73 N.Y.S.2d 456—In re Banks’ 
Will, 31 N.Y.S.2d 652. 

Effect of death or disability of per¬ 
son entitled to elect generally see 
supra § 1246. 

Court order authorizing filing by 
committee of incompetent 

Notice of election served after 
death of incompetent surviving hus¬ 
band was ineffectual, notwithstand¬ 
ing court had, prior to the incompe¬ 
tent’s death, clothed committee with 
proper authority to file the notice, 
since the procuring of court order 
was not complete compliance with 
statute. 

N.Y.—In re Youngs’ Estate, 25 N.Y. 
S.2d 811, 175 Misc. 716. 

58. N.Y.—In re Ward’s Estate, 73 
N.Y.S.2d 456. 

59. N.Y.—In re Wurmbrand’s Es¬ 
tate, 86 N.Y.S.2d 705, 194 Misc. 203, 
affirmed 90 N.Y.S.2d 686, 275 App. 
Div. 915, reargument and appeal 
denied 90 N.Y.S.2d 921, 275 App. 
Div. 937. 

60. N.Y.—In re Bornstein’s Estate, 
101 N.Y.S.2d 747, 199 Misc. 1043- 
In re Prescott’s Will, 87 N.Y.S. 
2d 879, 194 Misc. 827. 

Filing 1 original and serving copy 
Service of notice complied with 
statute directing personal service of 
the notice and filing and recording of 
the copy, where the original was 
filed and recorded and the copy 
served. 

N.Y.—In re Wurmbrand’s Estate, 86 
N.Y.S. 2d 705, 194 Misc. 203, af¬ 


firmed 90 N.Y.S.2d 686, 275 App. 
Div. 915, reargument and appeal 
denied 90 N.Y.S.2d 921, 275 App. 
Div. 937. 

Delay in file marking 

Service on executors of notice of 
widow’s election to take against will 
and executors’ acknowledgment of 
service indorsed on back of original 
notice, plus tender of so-indorsed 
original notice for filing within six 
months after date of letters, was 
adequate compliance with statutory 
requirements for making election, 
notwithstanding delay in file mark¬ 
ing papers. 

N.Y.—:In re Fisher’s Will, 287 N.Y.S. 
252, 159 Misc. 190. 

61. N.Y.—In re Picone’s Estate, 100 
N.Y.S.2d 973, 199 Misc. 1039, af¬ 
firmed 109 N.Y.S.2d 926, 279 App. 
Div. 787. 

62. N.Y.—In re Davis’ Will, 30 N.Y. 
S.2d 251, 262 App.Div. 1064, appeal 
dismissed 40 N.E.2d 641, 287 N.Y. 
767. 

In re Thornstrom's Will, 95 N. 
Y.S.2d 42. 

63. N.Y.—In re Winner’s Estate, 
102 N.Y.S.2d 243, 199 Misc. 28- 
In re Picone’s Estate, 100 N.Y.S.2d 
973, 199 Misc. 1039, affirmed 109 
N.Y.S.2d 926, 279 App.Div. 787- 
In re Altman's Estate, 290 N.Y.S. 
803, 160 Misc. 812. 

64. N.Y.—In re Wurmbrand’s Es¬ 
tate, 86 N,Y.S.2d 705, 194 Misc. 
203, affirmed 90 N.Y.S.2d 686, 275 
App.Div. 915, reargument and ap¬ 
peal denied 90 N.Y.S.2d 921, 275 
App.Div. 937. 

65. N.Y.—In re Prescott’s Will, 87 
N.Y.S.2d 879, 194 Misc. 827—In re 
Wurmbrapd's Estate, 86 N.Y.S.2d 
705, 194 Misc. 203, affirmed 90 N. 
Y.S.2d 686, 275 App.Div. 915, rear¬ 

102 


gument and appeal denied 90 N.Y.S. 
2d 921, 275 App.Div. 937. 

66. N.Y.—In re Picone’s Estate, 100 
N.Y.S.2d 973, 199 Misc. 1039, af¬ 
firmed 109 N.Y.S.2d 926, 279 App. 
Div. 787. 

Recording nunc pro tunc permitted 

N.Y.—In re Willner’s Estate, 102 N. 
Y.S.2d 246, 199 Misc. 31, motion 
denied 103 N.Y.S.2d 135—In re 
Winner’s Estate, 102 N.Y.S.2d 243, 
199 Misc. 28. 

Failure to pay recording fee 

Filing of copy of notice of testa¬ 
trix' surviving husband’s election to 
take his share of estate as in intes¬ 
tacy in surrogate court clerk’s of¬ 
fice, where it remained for six months 
after issuance of letters' testamen¬ 
tary, was held sufficient to satisfy 
statutory provisions, although no re¬ 
cording fee was paid. 

N.Y.—In re Martin's Will, 280 N.Y.S. 
226, 244 App.Div. 647, appeal dis¬ 
missed In re Martin’s Estate, 198 
N.E. 547, 268 N.Y. 665. 

6V. N.Y.—In re Picone’s Estate, 100 
N.Y.S.2d 973, 199 Misc. 1039, af¬ 
firmed 109 N.Y.S.2d 926, 279 App. 
Div. 787. 

Mailing of notice to clerk of court 

does not comply with statute, where 
such notice has not been received. 
N.Y.—In re Picone’s Estate, supra. 

ea N.Y.—In re Bornstein's Estate, 
101 N.Y.S.2d 747, 199 Misc. 1043- 
In re Picone's Estate, 100 N.Y.S. 
2d 973, 199 Misc. 1039, affirmed 109 
N.Y.S.2d 926, 279 App.Div. 787. 

6a N.Y.—In re Schnabel's Will, 77 
N.Y.S.2d 593. 

70. N.Y.—In re Epstein’s Estate, 27 
N.Y.S.2d 872, 176 Misc. 494. 

71. Or.—Smith v. Hyett, 281 P. 826, 
131 Or. 1. 
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§ 1271. Election by Express Declaration or 
d Agreement 

Election may, subject to applicable statutes, be made 
by express declaration or agreement, either written or 

oral. 

Election may, subject to applicable statutes, be 
made by express declaration , 72 as by recital in the 
declaimant's deed , 73 release , 74 or written declara¬ 
tion , 75 or by the wife signing an addendum to her 
husband's will, and agreeing therein to accept and 
carry out its provisions in full of community 
rights , 76 or by mutual wills of husband and wife 
in accordance with a planned arrangement between 
them for the disposition of their properties , 77 or by 
a writing which is in substance a release of dower , 78 
or by the wife's agreement, during coverture, not to 
dissent from the husband's will , 79 subject to quali- 
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fication that to be enforceable in equity, it must be 
founded on adequate consideration , 80 and must be 
fair, reasonable, equal in all its terms, and mutual 
in operation and effect . 81 

Under some statutes one spouse may consent to 
the other willing away more than one half of his 
or her property , 82 and by executing an instrument 
in conformity with such statute the consenting party 
agrees to accept the provisions of the will . 83 The 
consent to the will must be freely, intelligently, and 
understanding^ made , 84 and when so given, it is 
binding on the consenting party . 85 In determining 
the sufficiency of the consent the court should con¬ 
sider the circumstances leading up to and at its 
execution ; 86 and its legal sufficiency is to be deter¬ 
mined as of the time the document evidencing con¬ 
sent was made . 87 Where a wife has a general un- 


Separation agreement 

(1) Where by terms of separation 
agreement wife expressly released 
all rights, title or interest to any 
property her husband then had or 
might acquire in future and agreed 
to execute releases which may or 
might become proper and necessary 
to be executed and having to do with 
or affecting the interests, property, 
or property rights in estate of hus¬ 
band, widow thereby effectively 
waived her right to take against 
her husband’s will. 

NX.—In re Sturmer's Estate, 100 N. 
E.2d 155, 303 NX. 98. 

(2) Where separation agreement 
is subscribed and duly acknowledged, 
and there is no evidence of fraud or 
concealment in execution thereof 
and agreement clearly indicates an 
intention by wife to waive her 
rights in her husband’s estate, wife 
may not elect to take against will 
of her husband. 

NX.—In re Sturmer’s Estate, supra. 

72. Stipulation. 

Where widow stipulated to take 
one fourth of estate and relinquish 
bequests provided for in will, she 
did not thereby elect to take under 
will so as to preclude her claim that 
certain assets should be brought into 
estate as part thereof to bo distrib¬ 
uted according to law and stipula¬ 
tions of parties. 

Wash.—In re Witte’s Estate, 150 P. 
2d 595, 21 Wash.2d 112. 

73. N.J.—In re Vanatta’s Estate, 
131 A. 515, 99 N.J.Eq. 339. 

Declaration of satisfaction with pro¬ 
vision or intention to take see 
infra § 1275. 

74. Ark.—Cooley v. North, 197 S.W. 
577, 130 Ark. 350. 

Release of right to elect see supra 
S 1266. 


75. Mass.—McGrath v. Quinn, 105 
N.E. 555, 218 Mass. 27. 

69 C.J. p 1116 note 48. 

70. Cal.—Security-First Nat. Bank 
of Los Angeles v. Stack, 90 P.2d 
337, 32 C.A.2d 586—O’Neil v. Ross, 
277 P. 123, 98 C.A. 306. 

77. Ohio.—Ewalt v. Ames, 6 Ohio 
App. 374. 

78. Pa.—Gray v. McCune, 23 Pa. 
447. 

79. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 
222 Ala. 518, 74 A.L.R. 646. 

Cal.—Security-First Nat. Bank of 
Los Angeles v. Stack, 90 P.2d 337, 
32 C.A.2d 586. 

Ill.—Golden v. Golden, 66 N.E.2d 
662, 393 IU. 536. 

Pa.—In re Dixon's Estate, Orph., 66 
York Leg.Roc. 206. 

80. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 
222 Ala. 518, 74 A.L.R. 646. 

Fla.—Tavol v. Guerin, 160 So. 665, 
119 Fla. 624, modified on other 
grounds 162 So. 665, 120 Fla. 354. 
Pa.—In re Hoehl's Estate, 183 A. 767, 
321 Pa. 66. 

81. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 
222 Ala. 518, 74 A.L.R. 646. 

Ill.—Golden v. Golden, 66 N.E.2d 662, 
393 Ill. 536. 

Pa.—In re Pengelly's Estate, Orph., 
40 Berks Co. 197. 

Transaction without consideration 
and tinder undue Influence 

(1) If there was a hurt to the 
wife, a husband, procuring wife’s 
signature to waiver and election to 
take under husband’s will, derived 
an advantage within rule that all 
transactions between husband and 
wife by which one obtains any ad¬ 
vantage from the other are presumed 
to be entered into by the latter with¬ 
out consideration and under undue 
influence. 


Cal.—Gaines v. California Trust Co., 
121 P.2d 28, 48 C.A.2d 709. 

(2) A wife signing waiver and 
election to take under husband’s 
will was hurt and therefore husband 
obtained advantage within rule, 
where wife would receive a lesser 
amount through waiver and election 
than she would have received had 
she not signed waiver and election. 
Cal.—Gaines v. California Trust Co., 
supra. 

82. Kan.—In re Patzner’s Estate, 
244 P.2d 1183, 173 Kan. 133. 

83. Kan.—In re Patzner’s Estate, 
supra. 

84. Kan.—In re Patzner’s Estate, 
supra—In re Ellis' Estate, 210 P. 
2d 417, 168 Kan. 11. 

85. Kan.—In re Patzner’s Estate, 
244 P.2d 1183, 173 Kan. 133. 

Wife held bound where she had 

full knowledge of disposition to be 
made by husband, ample time to as¬ 
certain her own rights in the prem¬ 
ises, made no objection to testamen¬ 
tary disposition and executed a sepa¬ 
rate document indicating her con¬ 
sent to tho will and a waiver of 
any right she may have had in 
property disposed of. 

Kan.—In re Ellis’ Estate, 210 P.2d 
417, 168 Kan. 11. 

88. Kan.—In re Ellis’ Estate, supra. 
87. Kan.—In re Ellis’ Estate, supra. 
Value of property 
Whether a consent to a will, as it 
pertains to the disposition of prop¬ 
erty, is freely and understanding!y 
made, must be determined on basis 
of the property and its value at time 
consent is executed and not at a 
later time and under entirely differ¬ 
ent circumstances and unexpected 
increased worth. 

Kan.—In re Patzner’s Estate, 244 P. 
2d 1183, 173 Kan. 133. 
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derstanding of her husband’s property at the time 
she freely consents to take under the will, and 
knows of her rights under the law, she may not later 
repudiate it because she subsequently discovers his 
estate is larger than she anticipated, 88 particularly 
where the value of the testator’s estate is subsequent¬ 
ly increased by unexpected good fortune. 89 The 
form of the instrument and the precise words em¬ 
ployed therein are unimportant. 90 

An unenforceable antenuptial contract will not 
prevent a wife from renouncing her husband’s 
will. 91 A statement of the husband in his will that 
his wife had waived all rights in his estate is in¬ 
sufficient to bar her right of election to take as in 
case of intestacy. 92 A written agreement between 
husband and wife living separate and apart, in which 
each relinquishes and releases all rights, present or 
future, in the property or estate of the other, which 
does not refer to an existing will of either, will not, 
in absence of statutory revocation, be construed as 
preventing either party to the agreement from tak- 
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ing under such will when it is duly admitted to 
probate. 93 

Wherever rights depending on election are ren¬ 
dered uncertain by the provisions of the will,94 0 r 
void because of noncompliance with statutory re¬ 
quirements in making the election, 95 they may still 
be supported by contract between the interested 
parties; and an agreement between the person en¬ 
titled to elect and others having an interest in testa¬ 
tor’s estate as to division of the property binds all 
parties thereto. 96 Such an agreement, however, 
will not constitute an election to take against the 
will where the evidence shows an intention to take 
under the will and in addition thereto amounts re¬ 
leased by the other parties to the agreement. 9 ? 
Moreover, it has been held that mere written con¬ 
sent to the will of the spouse and other acts recog¬ 
nizing the will as a will do not estop the surviving 
spouse from dissenting to the will. 98 An executor 
who desires a probate court judgment that the sur¬ 
viving spouse consented by contract with the testa¬ 
tor to the making of a will leaving all his property 


88. Kan.—In re Patzner's Estate, 
supra—In re Ellis' Estate, 210 P. 
2d 417, 168 Kan. 11. 

89. Kan.—In re Patzner’s Estate, 
244 P.2d 1183, 173 Kan. 133. 

90. Kan.—In re Patzner’s Estate, 
supra. 

91. Ky.—Terry v. Terry, 95 S.W. 
2d 282, 264 Ky. 626. 

Renunciation of legacy or devise in 
general see supra § 1151. 

Attack on validity of contract 

(1) In action for declaratory judg¬ 
ment as to right of defendant to 
take under the law rather than under 
will in view of antenuptial agree¬ 
ment that neither defendant nor 
testator should have or acquire any 
right to the estates of the other, 
court erred m summarily dismissing 
answer and cross petition of de¬ 
fendant alleging that agreement was 
void and that executors should not 
he permitted to assert limitations of 
statute providing that any ante¬ 
nuptial agreement to which deceased 
was a party shall he deemed valid 
unless validity thereof is attacked 
within six months after appointment 
of executor or administrator of es¬ 
tate of decedent where defendant 
alleged that she had no counsel 
and that executors had caused de¬ 
fendant to sleep on her rights. 

Ohio.—Petrich v. Petrich, App., 97 

N.E.2d 56. 

(2) Where attorney for husband 
prepared antenuptial agreement and 
paid his assistant to represent wife 
with respect to agreement, and no 
inquiry was made as to worth of 
husband except what was set forth 


in agreement and attached paper, 
and husband had not reasonably and 
adequately provided for wife or 
made full and fair disclosure to 
wife of his worth, wife, after death 
of husband, could have agreement 
voided and could elect to take against 
will of husband, notwithstanding pro¬ 
vision of agreement that parties 
agreed to be legally bound notwith¬ 
standing extent or size of their es¬ 
tate. 

Pa.—In re McClellan’s Estate, 75 A. 
2d 595, 365 Pa. 401. 

92. N.T.—In re Israel's Estate, 267 
N.T.S. 67. 

Evidence see infra § 1283. 

93. W.V&.—Swann v. Swann, 48 S. 
E.2d 425, 131 W.Va. 555. 

Agreement dealing with existent 
right 

Written agreement between spous¬ 
es living apart purporting to settle 
their property rights and dealing 
only with the wife’s then existent 
right would be ineffective, in any 
event, to revoke the wife’s rights 
under husband's will which as a 
legal instrument dates from the 
testator’s death, so that, when the 
agreement was executed, wife had 
no right under the will of the hus¬ 
band to relinquish. 

W.Va.—Swann v. Swann, supra. 

94. Cal.—In re Moore's Estate, 216 
I P. 981, 62 C.A 265. 

1 69 C.J. P 1116 note 56. 

I 

j 95. Mo.—Welch v. Anderson, 28 Mo. 

I 293. 

! 96. Pa.—In re Lochrte's Estate, 39 
| A.2d 517, 350 Pa. 456. 

| 69 C.J. p 1116 note 58. 
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Agreement construed 

Where agreement compromising 
widow’s asserted right of election 
provided for additional sum of twen¬ 
ty seven thousand five hundred dol¬ 
lars, twelve thousand five hundred 
dollars of which was payable in cash 
promptly on making of decree ap¬ 
proving settlement, and balance of 
fifteen thousand dollars on decree 
settling executor’s account, the par¬ 
ties contemplated a decree settling 
the final account of executors as 
being the time for payment of bal¬ 
ance due under the agreement. 
N.T.—:In re O’Brien’s Will, 19 N.T.S. 

2d 828, 174 MIsc. 136. 

Release of claims against estate 
Where testator’s widow for a sub¬ 
stantial consideration entered into 
a compromise agreement with execu¬ 
tors and other beneficiaries under 
testator's will by which widow re¬ 
nounced right to take against will 
and released all other claims against 
estate, agreement barred widow’s 
subsequent claim against estate for 
a sum of money which she had al¬ 
legedly lent to husband and which 
was not returned. 

Pa.—In re Lochrie's Estate, 39 A.2d 
517, 350 Pa. 456. 

97. Tex.—St. Mary’s Orphan Asy¬ 
lum of Texas v. Masterson, 122 S. 
W. 587, 57 Tex.Civ.App. 646. 

98. Fla.—Florida Nat. Bank of 
Jacksonville v. Tavel, 171 So. 231, 
126 Fla. 415—Tavel v. Guerin, 160 
So. 665, 119 Fla. 624, modified on 
other grounds 162 So. 665, 120 Fla. 
354. 

Mass.—Fiduciary Trust Co. v. 
Mishou, 75 N.E.2d 3, 321 Mauss. 615. 
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to others is obliged to make such contract an issue 
in the probate court so that a final adjudication may 
be made as to its binding effect." 

By parol . Unless the statute requires an election 
to be in writing and recorded, election may be evi¬ 
denced by oral declarations 1 or consent, 2 or claims, 3 
although such evidence of election is not conclusive, 4 
especially where unaccompanied by receipt of prop¬ 
erty to which election entitled the claimant. 6 Loose 
conversations are not to be considered. 6 Where a 
statute requires the written consent of surviving 
spouse to a will of deceased spouse disposing of 
more than half of his property, an election to take 
under the statute is evidenced by failure or refusal to 
give the written consent, 7 and oral declarations of 
a widow that she consented to her husband’s will are 
not binding on her so as to prevent her subsequent 
election to take her statutory estate. 8 

§ 1272. Election by Acts or Conduct in Gen¬ 
eral 

An election may be Implied from acts or conduct of 
the person entitled to elect. 

An election may be implied from acts or conduct 
of the person entitled to elect. 9 Acts of a surviving 
spouse which can constitute an implied election can 
be only acts subsequent to the death of deceased, 
because until then what provisions will be contained 
in decedent’s will cannot be determined. 10 


WILLS §§ 1271-1274 

§ 1273. -Necessity of Unequivocal Act 

Acts or conduct of the person entitled to elect, in or¬ 
der to constitute an implied election, must be of an un¬ 
equivocal character, showing an intention to make an 
election. 

Acts or conduct of the person entitled to elect, 
in order to constitute an implied election, must be 
of an unequivocal character, 11 showing an intention 
to make an election; 12 if the acts relied on may be 
explained equally well on the theory that the bene¬ 
ficiary elected to take under the will and that he 
elected to take against it, they do not amount to an 
election. 13 So filing a bill in equity does not con¬ 
stitute an election where the bill is not drawn on that 
theory, 14 or where in it the devisee claims both 
under and against the will, 16 or against the will, 
claiming “such interest as by the laws I am entitled 
to,” where under the laws either of two conflicting 
interests is available and no choice between them is 
indicated. 16 

§ 1274. - Knowledge of Facts and Legal 

Rights 

In order for acts of the party entitled to elect to have 
a binding effect as an election, they must be done with 
an understanding of the situation, and with the intent 
to make an election. 

In order for acts of the party entitled to elect to 
have a binding effect as an election, they must be 


99. Kan—In re Hoover’s Estate, 131 
P.2d 917, 156 Kan. 31. 

1. Tex.—Chace v. Gregg, 32 S.W. 
520, 88 Tex. 552. 

69 C.J. p 1116 note 61. 

Statutory requirements see supra 
§ 1270. 

2. Kan.—Cook v. Lawson, 66 P. 
1028, 63 Kan. 854. 

69 C.J. p 1116 note 62. 

3 . Ill.—Cheney v. Ricks, 48 N.E. 75, 
168 Ill. 533. 

69 C.J. p 1116 note 63. 

4 . Kan.—James v. Dunstan, 16 P. 
459, 38 Kan. 289, 5 Am.S.R. 741. 

5. Ark.—Cooley v. North, 197 S.W. 
577, 130 Ark. 350. 

69 C.J. p 1117 note 65. 

6. N.J.—English v. English's Ex’rs, 
3 N.J.Eq. 504, 29 Am.D. 730, 

69 C.J. p 1117 note 66. 

7. Colo.—Wolfe v. Mueller, 104 P. 
487, 46 Colo. 335. 

8. Colo.—Hodgkins v. Ashby, 139 
P. 538, 56 Colo. 553. 

3« Kan.—In re Anderson's Estate, 
156 P.2d 860, 159 Kan. 512—Cox 
v. McBroom, 122 P.2d 185, 155 Kan. 
2 . 

Mo.—Corpus Juris cited in Colvin 


v. Hutchison, 92 S.W.2d 667, 669, 
338 Mo. 576, 105 A.L.R. 266. 

Okl.— Corpus Juris cited in In rc 
Williams’ Estate, 272 P.2d 397, 
400— Corpus Juris cited in Stev¬ 
ens v. Rogers, 68 I>.2d 821, 823, 
180 Okl. 305. 

Va.—Waggoner v. Waggoner, 08 S. 
E. 990, 111 Va. 325, 30 L.R.A., 
N.S., 644. 

10. Okl.—In re Blaydes’ Estate, 216 
P.2d 277, 202 Okl. 558. 

11. Fla.—Williams v. Williams, 154 
So. 835, 114 Fla. 733. 

Ill.—Townsend v. Townsend, 199 N. 

E. 786, 362 Ill. 384. 

Kan.—In re Anderson’s Estate, 156 

F. 2d 860, 159 Kan. 512—In ro 

Garden's Estate, 148 P.2<1 745, 158 
Kan. 554—Cox v. McBroom, 122 
P.2d 185, 155 Kan. 2. 

Mass.—Larivee v. Vanasse, G8 N.E.2d 
688, 320 Mass. 213—Knapp v. 

Meehan, 192 N.E. 20, 287 Mass. 
573. 

Mo.—Wahl v. Pate, 177 S.W.2d 461- 
Corpus Juris cited in Sutorius v. 
Mayor, 170 S.W.2d 387, 397, 350 
Mo. 1235, motion overruled 171 S. 
W.2d 69, 350 Mo. 1235— Corpus 

Juris oited in Colvin v. Hutchi¬ 
son, 92 S.W.2d 667, 669, 338 Mo. 
576, 105 A.L.R. 2C6. 
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N.J.—Ludlum v. Roth, 10 A.2d 648, 
126 N.J.Eq. 556. 

Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620. 

69 C.J. p 1117 note 70. 

12. Ga.—Holt v. First Nat. Bank & 
Trust Co. in Macon, 178 S.E. 433, 
180 Go. 184. 

Ill,—Townsend v. Townsend, 199 N. 
E. 786, 362 Ill. 384. 

Mo.—Wahl v. Pate, 177 S.W.2d 461 
—Corpus Juris cited in Sutorius 
v. Mayor, 170 S.W.2d 387, 397, 350 
Mo. 1235, motion overruled 171 
S.W.2d 69, 350 Mo. 1235— Corpus 
Juris cited In Colvin v. Hutchison, 
92 S.W.2d 667, 669, 338 Mo. 576, 
105 A.L.R. 206. 

Okl.—Kinnett v. Goodno, 41 P.2d 824, 
170 Okl. 620. 

69 C.J. p 1117 note 71. 

13. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

69 C.J. p 1117 note 70. 

14. Va.—Carr v. Branch, 8 S.E. 
476, 85 Va. 597. 

69 C.J. p 1117 note 72. 

15. Ohio.—Bebout v. Quick, 90 N.E. 
162, 81 Ohio St. 196. 

16. Pa.—In re Nicholson's Estate* 
21 Pa.Dist. 1125, 43 Pa,Co. *3. 
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done with an understanding of the situation, 17 and 
with the intent to make an election. 18 

Accordingly, acts do not amount to a binding 
election when done in ignorance of the existence of 
provisions of the will, 19 or of the existence of a 
deed conveying to the beneficiary the same property 
devised to him by will, 20 or in ignorance of, or 
under a misconception as to, the value of the estate 21 
or the legal rights of the party, 22 or the legal effect 
of an election as such, 23 or of other circumstances 
which would legitimately affect the decision, 24 and 
will be disregarded when the other parties affected 
thereby can be placed substantially in the same situa¬ 
tion as if no election had been made. 25 

Election by the widow to take under the will 
will not be implied from facts occurring before she 
knows that she has any other title. 26 While an 
election in ignorance of facts or legal rights is 
not binding, ignorance of the doctrine of election 
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in the law of wills does not entitle one to retain 
property under a will and insist on inconsistent 
rights under the law. 27 

§ 1275. Election by Acts or Conduct to Take 
under Will 

An election to take under the will may be inferred 
from the acts of the person entitled to elect, but there 
is no inflexible rule for determining what conduct on the 
part of a surviving spouse amounts to an implied elec¬ 
tion. 

An election to take under the will may be in¬ 
ferred from the acts and conduct of the person en¬ 
titled to elect, 28 but in order to bind the party and 
to preclude a later election to take under the stat¬ 
utes, his acts must be such as will estop him from 
asserting the latter right. 29 There is no inflexible 
rule for determining what conduct on the part of a 
surviving spouse amounts to an implied election 
binding the survivor absolutely to abide by the will 


17. Ill.—Townsend v. Townsend, 199 
N.E. 786, 362 Ill. 384. 

Kan.—In re Anderson’s Estate, 156 
P.2d 860, 159 Kan. 512—In re 

Garden's Estate, 148 P.2d 745, 158 
Kan. 554—Cox v. McBroom, 122 
P.2d 185, 155 Kan. 2. 

Mo.—Wahl v. Pate, 177 S.W.2d 461— 
Corpus Juris quoted extensively in 
Sutorius v. Mayor, 171 S.W.2d 69, 
70, 350 Mo. 1235. 

N.J.—Ludlum v. Roth, 10 A.2d 648, 
126 N.J.Eq. 556. 

N.Y.—In re Brykczynski’s Will, 81 
N.Y.S.2d 61. 

Tex.—Leach v. Leach, Civ.App., 208 
S.W.2d 618, refused no reversible 
error—White v. Blackman, Civ. 
App., 168 S.W.2d 531, error re¬ 
fused. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

69 C.J. p 1117 note 76. 

Failure to elect caused by ignorance 
see supra §§ 1250, 1251. 

Ignorance as ground for: 

Extending time for election see 
supra § 1249. 

Revocation of election see supra 
§ 1254. 

Right to be advised see supra § 1268. 

18. Mo.— Corpus Juris cited in 

Sutorius v. Mayor, 170 S.W.2d 
387, 397, 350 Mo. 1235, motion 

overruled 171 S.W.2d 69, 70, 350 Mo. 
1235. 

Tex.—Jones v. Guy, 143 S.W.2d 906, 
135 Tex. 398, 142 A.L.R. 77. 

Leach v. Leach, Civ.App., 208 
S.W.2d 618, refused no reversible 
error—White v. Blackman, Civ. 
App., 168 S.W.2d 531, error refused. 
69 C.J. p 1118 note 77. 

19. Tex.—Wipff v. Wipff, Civ.App., 
209 S.W.2d 947. 

69 C.J. p 1118 note 78. 


20. Ga.—Shewmake v. Robinson, 96 
S.E. 564, 148 Ga. 299. 

Statutory constructive notice 
Where widow when accepting 
benefits under will had no actual 
knowledge of existence of recorded 
deed to her and her husband, or 
her rights thereunder, fact that un¬ 
der statute she had constructive 
knowledge of existence of deed did 
not estop widow from renouncing 
will on discovery of true facts and 
claiming under the deed. 

Mo.—Sutorius v. Mayor, 171 S.W.2d 
69, 350 Mo. 1235. 

21. Kan.—In re Garden’s Estate, 
148 P.2d 745, 158 Kan. 554—Cox 
v. McBroom, 122 P.2d 185, 155 
Kan. 2. 

Tex.—White v. Blackman, Civ.App., 
168 S.W.2d 531, error refused. 
Va.—Simmons v. Simmons, 15 S.E 
2d 43, 177 Va. 629. 

69 C.J. p 1118 note 80. 

22. Fla.—Florida Nat. Bank of 
Jacksonville v. Tavel, 171 So. 231, 
126 Fla. 415. 

Kan.—In re Garden’s Estate, 148 
P.2d 745, 158 Kan. 554. 

Mo.— Corpus Juris cited in Sutorius 
v. Mayor, 170 S.W.2d 387, 397, 

350 Mo. 1235, motion overruled 
171 S.W.2d 69, 70, 350 Mo. 1235. 

In re Flynn's Estate, 95 S.W.2d 
1208, 232 Mo.App. 297, certiorari 
quashed State ex rel. Kinealy v. 
Hostetter, 104 S.W.2d 303, 340 

Mo. 965—In re Flynn’s Estate, 67 
S.W.2d 771, 228 Mo.App. 1197. 
N.J.—Ludlum v. Roth, 10 A.2d 648, 
126 N.J.Eq. 556. 

Tex.—White v. Blackman, Civ.App., 
168 S.W.2d 531, error refused. 
W.Va.—Beard v. Callison, 54 S.E. 

2d 568, 133 W.Va. 121. 

69 C.J. p 1118 note 81. 
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23. Mo.—Wahl v. Pate, 177 S.W.2d 
461 —Corpus Juris quoted in Su¬ 
torius v. Mayor, 171 S.W.2d 69, 
70, 350 Mo. 1235. 

69 C.J. p 1118 note 82. 

24. Ill.—Pope v. Kitchell, 188 N.E. 
451, 354 Ill. 248. 

Mo. —Corpus Juris quoted in Su¬ 
torius v. Mayor, 171 S.W.2d 69, 
70, 350 Mo. 1235. 

N.Y.—In re Brykczynski's Will, 81 
N.Y.S.2d 61. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Tex.—Logan v. Logan, Civ.App., 112 
S.W.2d 515, error dismissed. 

69 C.J. p 1118 note 83. 

Necessity for election 

The mere taking of possession of 
property under a will does not neces¬ 
sarily warrant an inference of elec¬ 
tion, particularly where the party 
taking possession does not know 
that an election is required. 

W.Va—Wible v. Ashcraft, 178 S.E. 
516, 116 W.Va 54. 

OB, Mo.—Corpus Juris quoted In 

Sutorius v. Mayor, 171 S.W.2d 69, 
70, 350 Mo. 1235. 

N.J.—Ludlum v. Roth, 10 A.2d 648, 
126 N.J.Eq. 556. 

W.Va—Beard v. Callison, 54 S.E. 

2d 568, 133 W.Va. 121. 

69 C.J. p 1118 note 84. 

26. Ark.—Clark v. Hershy, 12 S.W. 
1077, 52 Ark. 473. 

27. Mass.—Noyes v. Noyes, 125 N. 
E. 604, 234 Mass. 397. 

28. Iowa.—Anderson v. Gifft, 294 
N.W. 721, 229 Iowa 515—Kinnett 
V. Ritchie, 273 N.W. 175, 223 
Iowa 543. 

Okl.—Long v. Darks, 87 P.2d 972, 
184 Okl. 449. 

29. Okl.—Long v. Darks, supra 
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rather than to take under the statutes. 30 Each case 
depends on its own circumstances. 31 Inconsistent 
rights and interests must exist, thus placing the 
survivor in the position of having to choose between 
inconsistent alternatives. 32 A surviving spouse may 
be held to have elected to take under the will rather 
than by succession where his conduct shows an ac¬ 
ceptance and acquiescence in the will, and an inten¬ 
tion to make an election; 33 and the motives, spite, 
or ill will which may or may not have induced a 
surviving spouse to renounce the provisions of the 
will have no bearing on the determination of whether 
her previous conduct amounted to an election to 
take under the will. 34 

Declaration of satisfaction with provision or in¬ 
tention to take. While acts or conduct constituting 
an election must, as discussed supra § 1273, show an 
intention to elect, a declaration of intention to take 
under the will, 35 or expression of satisfaction with 
it, 36 even if made to those interested, will not of it¬ 
self constitute an election at law, unless the person 
making the declaration intended that it should op¬ 
erate per se as an election. 37 

§ 1276. - Participation in Proceedings un¬ 

der Will 

An election to take under a will may be manifested 
by maintaining or participating in actions or proceedings 
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under the will, but a widow may participate in such pro¬ 
ceedings without thereby electing to take under the will, 
especially where no one is injured or prejudiced thereby. 

An election to take under a will may be manifested 
by maintaining or participating in actions or pro¬ 
ceedings under the will, 38 as in offering a will for 
probate 39 or in bringing a bill for its construction, 40 
or in filing answer setting up a claim under the will 
to a petition for its construction; 41 but a widow, 
without thereby electing to take under the will, may 
offer her husband's will for probate, 42 or consent 
to its probate, 43 or declare her willingness to come 
to an agreement with the executor for the disembar¬ 
rassment of the trust estate from dower, 44 or peti¬ 
tion for an allowance from her husband's estate for 
her support and maintenance, 46 or join in a petition 
for construction of the will, 46 as where she does so 
to aid her in making an intelligent choice, and ex¬ 
pressly reserves therein her right to elect, 47 especial¬ 
ly where no one is injured or prejudiced thereby. 43 

Filing a petition for an allowance reciting that the 
petitioner has no property for her support and will 
not have until she “receives the proceeds from the 
real estate as provided by decedent’s will," is not an 
election to take under the will; 49 nor does merely 
consulting with her husband’s executor with respect 
to administration of the estate, where done on the 
initiative of the executor, estop the widow from 


30. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620—Appeal of Bak¬ 
er's Estate, 41 P.2d 640, 170 Okl. 
595. 

69 C.J. p 1117 note 71 [a]. 

31. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

32. Mo.—Wahl v. Pate, supra. 

R.I.—Corpus Juris cited ia Osborn 

v. Worcester County Trust Co., 
7 A.2d 678, 680, 63 R.I. 164. 

33. Okl.—In re Williams* Estate, 
272 P.2d 397—Long v. Larks, 87 
P.2d 972, 184 Okl. 449—Stevens 
v. Rogers, 68 P.2d 821, 180 Okl. 
305. 

Acceptance of benefits or enjoyment 
or use of property see infra § 1279. 
Acquiescence, estoppel, and laches 
see infra § 1281. 

34. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

35. N.J.—English v. English's Ex’rs, 
3 N.J.Eq. 504, 29 Am.L. 730. 

69 C.J. p 1123 note 70. 

Election by express declaration or 
agreement see supra § 1271. 

36. Ill.—Golden v. Golden, 66 N.E. 
2d 662, 393 Ill. 536. 

Pa—In re Hoehl’s Estate, 183 A. 

767, 321 Pa. 66. 

69 C.J. p 1123 note 71. 


37. Iowa.—Hahn v. Dunn, 234 N.W. 
247, 211 Iowa 678, 82 A.L.R. 1503. 

69 C.J. p 1123 note 72. 

38. Ill.—Palenske v. Palenske, 118 
N.E. 46, 281 Ill. 574. 

69 C.J. p 1119 note 87. 

39. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

N.C.—Perkins v. Islcy, 32 S.E.2d 
588, 224 N.C. 793—Benton v. Alex¬ 
ander, 32 S.E.Sd 584, 224 N.C. 

800, 156 A.L.R. 814. 

Okl.—Stevens v. Rogers, 68 P.2d 
821, 180 Okl. 305—Appeal of Bak¬ 
er's Estate, 41 P.2d 640, 170 Okl. 
595. 

69 C.J. p 1119 note 88. 

40. Iowa.—Luden v. Luden, 182 N. 
W. 795, 191 Iowa 515. 

41. Ill.—Palenske v. Palenske, 118 
N.E. 46, 281 Ill. 574. 

Cross petition seeking determination 
of property rights 
Deceased's widow by filing cross 
petition in opposition to executor's 
petition for construction of will, 
seeking not merely construction of 
will, but determination of what 
property belonged to estate and to 
whom it was distributed, thereby 
elected to take under the will. 
Wis.—In re Schaech's Will, 33 N. 
W.2d 310, 252 Wis. 299. 
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42. Kan.—In re Garden's Estate, 
148 P.2d 745, 158 Kan. 554. 

N.Y.—In re Rosenfield’s Estate, 76 
N.Y.S.2d 177. 

Tex.—Logan v. Logan, Civ.App., 112 
S.W.2d 515, error dismissed. 

69 C.J. p 1119 note 91. 

Where wife was not under neces¬ 
sity of making election 
N.C.—Wachovia Bank & Trust Co. 
v. Burrus, 55 S.E.2d 183, 230 N.C. 
592—Benton v. Alexander, 32 S.E. 
2d 584, 224 N.C. 800, 156 A.L.R. 
814. 

43. Md.—Shipley v. Mercantile 
Trust & Deposit Co., 62 A. 814, 
102 Md. 649. 

Mass.—McGrath v. Quinn, 105 N.E. 
555, 218 Mass. 27. 

44. Md.—Shipley v. Mercantile 
Trust & Deposit Co., 62 A. 814, 
102 Md. 649. 

45. N.J.—Ludlum v. Roth, 10 A, 
2d 648, 126 N.J.Eq. 566. 

46. Colo.—Hodgkins v. Ashby, 139 
P. 538, 56 Colo. 553. 

47. Colo.—Hodgkins v. Ashby, su¬ 
pra. 

48. Mo.—In re Goessling's Estate, 
230 S.W. 613, 287 Mo. 663. 

49. Iowa.—Bailey v. Hughes, 88 N. 
W. 804, 116 Iowa 304. 
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subsequently renouncing the will. 50 An adjudication 
of account of executors under the husband’s will 
when the widow is insane, and not before the court, 
is not a determination of the widow’s rights barring 
her right of election through her committee to take 
against the will. 61 Moving for the appointment of 
an additional trustee does not constitute an election, 
by a beneficiary named in a will which provided 
for the establishment of a trust fund for him, to take 
under the will so as to bar him from subsequently 
maintaining an action to determine adverse claims to 
real estate devised in trust, where the beneficiary’s 
motion was stricken from the calendar by the court, 
and it does not appear that he has ever received 
or held any benefits under the provisions of the 
will. 62 

§ 1277. -Acting as Executor or Trustee 

An election to take under the will may be manifested 
by qualifying and acting under it as executor, adminis¬ 
trator with the will annexed, or trustee, especially where 
there are other circumstances indicating an intention to 
take under the will; but the fact that one qualifies and 
acts as executor or trustee does not necessarily amount 
to an election to take under the will. 

An election to take under the will may be mani¬ 
fested by qualifying and acting under it as execu- 
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tor, 53 administrator with the will annexed,54 or trus¬ 
tee, 55 especially where there are other circumstances 
indicating an intention to take under the will;56 
but the fact that one qualifies and acts as executor 57 
or trustee 58 is not necessarily inconsistent with an 
intention to renounce the provision of the will in 
favor of the person so acting, and hence does not 
necessarily amount to an election to take under the 
will. 

The fact that one qualifies and acts as executor 
does not constitute an election where at the time 
of accepting letters testamentary the husband files 
a declination to accept under his wife’s will/ 59 or 
the wife qualifies as executrix of her husband’s will 
only after being advised that her rights to more 
than the will gave her would not be prejudiced 
thereby, 60 or where the wife is disqualified mentally 
and physically from attending to her duties as 
executrix, or from having an intelligent concept 
of what those duties are. 61 So where the husband 
did not claim, take, or accept any devise or legacy 
under the will, but continued to act in his official 
capacity as executor and earned a fee for services 
as such after renouncing the will, lie did not thereby 
waive and abandon his renunciation, 62 and the cir- 


50. III.—Canavan v. McNulty, 159 
N.E. 782, 328 Ill. 388. 

51. Pa.—In re Madden, 25 Pa.Dist. 
155. 

52. Minn.—In re Le Borius’ Estate, 
23 N.W.2d 1, 222 Minn. 31, 166 
A.L.R. 313. 

53. Ark.—Dillen v. Fancher, 113 S. 
W.2d 483, 195 Ark. 400. 

Iowa.—Reimers v. McElree, 28 N. 
W.2d 569, 238 Iowa 791—Hoskin 
v. West, 284 N.W. 809, 226 Iowa 
612. 

Ky.—Mann, by Elliott v. Peoples- 
Liberty Bank & Trust Co., 256 
S.W.2d 489. 

Mo.—Wahl v. Pate, 177 S.W.2d 461. 
N.Y.—In re Rosenfleld’s Estate, 76 
N.Y.S.2d 177. 

N.C.—Sandlin v. Weaver, 83 S.E. 
2d 806, 240 N.C. 703—Perkins v. 
Isley, 32 S.E.2d 588, 224 N.C. 793 
—Benton v. Alexander, 32 S.E.2d 
584, 224 N.C. 800, 156 A.L.R, 814. 
Okl.—Appeal of Baker's Estate, 41 
P.2d 640, 170 Okl. 595. 

Tox.—White v. Hebberd, Civ.App., 
89 S.W.2d 482. 

69 C.J. p 1119 note 1. 

Considered with, other facts as evi¬ 
dence of intention 
Qualification of legatee or dev¬ 
isee as executor may be consid¬ 
ered with other facts as evidence 
of an intention to take under will. 
Md.—Tillinghast v. Lamp, 176 A. 
62 j 9, 168 Md. 34. ; 


54. N.C.— 1 Tripp v. Nobles, 48 S.E. 
675, 136 N.C. 99, 67 L.R.A. 449, 
9 Prob.Rep.Ann. 662. 

55. U.S.—Dundas v. Hitchcock, Ala., 
12 How. 256, 13 L.Ed. 978. 

Ky.—Mann, by Elliott v. Peoples- 
Liberty Bank & Trust Co., 256 
S.W.2d 489. 

5G. ICy.—Mann, by Elliott v. Peo- 
plos-Liberty Bank & Trust Co., 
supra, 

69 C.J. p 1119 note 4. 

57. Ill.—In re Donovan’s Estate, 98 
N.H.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 215—Korner v. Peterson, 12 N. 
E.2d 884, 368 Ill. 59. 

Ky.—Mann, by Elliott v. Peoples - 
Liberty Bank & Trust Co., 256 
S.W.2d 489. 

Md.—Tillinghast v. Lamp, 176 A. 
629, 168 Md. 34. 

Tex.—Logan v. Logan, Civ.App., 112 
S.W.2d 515, error dismissed. 

69 C.J. p 1119 note 5. 

Where will gives surviving spouse 
less than statute does, there is not 
such inconsistency in qualifying as 
executor as to amount to an elec¬ 
tion to take under the will. 

Mo.—Wahl v. Pate, 177 S.W.2d 461. 
Where wife was not under neces¬ 
sity of making election 
N.C.—Benton v. Alexander, 32 S.E. 
2d 584, 224 N.C. 800, 156 A.L.R. 
814. 

58. Ill.—Kerner v. Peterson, 12 N, 
E.2d 884, 368 Ill. 59. 
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' Ky.—Mann, by Elliott v. Peoples- 
Liberty Bank & Trust Co., 256 
S.W.2d 489. 

Okl.—Russell v. Davidson, 194 P. 
2d 887, 200 Okl. 408. 

59. Pa,—In re Welder’s Estate, 39 
Pa.Co. 343. 

60. N.C.—In re Shuford’s Will, 80 
S.E. 420, 164 N.C. 133. 

61. N.C.—In re Meadows’ Will, 116 
S.E. 257, 185 N.C. 99. 

62. Ill.—In re Donovan’s Estate, 
08 N.E.2d 757, 409 Ill. 195, 29 A 
L.R.2d 215. 

Reason for rule 

Will gave tho executor nothing 
personally for serving as a person¬ 
al representative. His claim for 
fees was not a claim as a legatee 
and devisee, but, instead, for serv¬ 
ices rendered the estate as one of 
the testatrix's designated personal 
representatives. A real distinction 
obtains between benefits by inheri¬ 
tance and benefits earned. It does 
not follow that a renunciation of 
tho benefits by inheritance includes 
a renunciation also of benefits ac¬ 
cruing only from services rendered. 
Ill.—In re Donovan’s Estate, supra 
Piling of federal estate tax return 
in which the husband claimed a fee 
as coexecutor did not establish a 
waiver by the husband of his re¬ 
nunciation of the wife’s will. 

Ill.—In re Donovan’s Estate, supra 
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cumstances did not create an estoppel against him.® 3 

Where no election is required, acts as trustee un¬ 
der the will are immaterial as bearing on the election 
issue, 64 and even where an election is required it 
has been held that a widow's refusal to act as 
executrix was not conclusive on that issue. 65 

^ 1278. -Assertion of Rights under Will 

Where a person entitled to elect affirmatively asserts 
rights which he or she would have only in the event of 
taking under the will, this amounts to an election to take 
under the will. 

Where a person entitled to elect affirmatively as¬ 
serts rights which he or she would have only in the 
■event of taking under the will, this amounts to an 
election to take under the will, 66 as where a widow 
sets up her rights under her husband's will in a suit 
over property. 67 So where a legatee makes a claim 
depending on the will, the legatee thereby elects 
to accept the provisions of the will. 68 

^ 1279 . - Acceptance of Benefits or En¬ 

joyment or Use of Property 

a. In general 
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b. Amount accepted 

c. Enjoyment or use of property 

a. In General 

An election to take under the will may be manifested 
by the act of the person entitled to elect in accepting 
the property given to him by the will, but acceptance 
of property or benefits under the will does not constitute 
an election where other circumstances negativing that 
inference establish the fact that no election to take under 
the will was made. 

An election to take under the will may be mani¬ 
fested by the act of the person entitled to elect in 
accepting the property given to him by the will, 69 
and is conclusively shown where the beneficiary 
gives a receipt for the money or property as received 
in lieu of all claims against the estate. 70 So, also, a 
receipt or acceptance of the income of property giv¬ 
en by the will may show an election to take under 
the will. 71 

Acceptance of property or benefits under the will 
docs not constitute an election, however, where other 
circumstances negativing that inference establish the 
fact that no election to take under the will was 
made, 72 as, for example, where the property might 


Joining* in execution of deed 

Where surviving husband was 
both a legatee and coexecutor un¬ 
der his wife’s will his act in join¬ 
ing in the execution of a deed to 
the home realty was not shown un¬ 
der the evidence to be an act in¬ 
consistent with his renunciation of 
the wife’s will, where in executing 
the deed the husband was acting 
solely in his representative capacity 
as executor after he had renounced 
and barred himself from claiming 
under the will. 

Ill.—In re Donovan’s Estate, supra. 
£3. Ill.—In re Donovan’s Estate, 
supra. 

■64. Wash.—Herrick v. Miller, 125 
P. 974, 69 Wash. 456, affirmed 134 
P. 189, 74 Wash. 699. 

65. Or.—Bristow v. Jennings, 207 
P. 863, 105 Or. 1. 

<66. Ky.—Dawson v. Hayes, 1 Mete. 
460. 

<67. Ky.—Dawson v. Hayes, supra. 

■68. Wis.—In re Schaoch’s Will, 83 
N.W.2d 319, 252 Wis. 299. 

•69. Kan.—Hughes v. Hughes, 107 
P.2d 672, 152 Kan. 726. 

Mo.—McLaughlin v. Tralle, 274 S. 
W.2d 316—Wahl v. Pate, 177 S. 
W.2d 461. 

Andrews v. Brenizer, App., 230 
S.W.2d 787. 

N.C.—Sandlin v. Weaver, 83 S.E.2d 
806, 240 N.C. 703. 

Okl.—Long v. Darks, 87 P.2d 972, 
184 Okl. 449—Corpus Juris cited 


in Stevens v. Rogers, G8 P.2d 821, 
823, 180 Okl. 305—Carlile v. Har¬ 
mon, G5 P.2d 495, 179 Okl. 303. 
Tenn.—Nashvillo Trust Co. v. Win¬ 
ters, 130 S.W.2d 152, 23 Tonn.App. 
262. 

Tex.— Corpus Juris cited in Dakan 
v. Dakan, 83 S.W.2d 620, 626, 125 
•fox. 305. 

Vt.—In re O’Rourko’s Estate, 175 
A. 24, 106 Vt. 327. 

69 C.J. p 1120 note 13. 

Acceptance as renunciation of incon¬ 
sistent claims 

Generally, one cannot claim under 
a will and against it too, and one 
who accepts a beneficial interest 
under a will thereby adopts the 
whole instrument and renounces ev¬ 
ery right or claim that is incon¬ 
sistent with it. 

Mo.—'Rossi v. Davis, 133 S.W.2d 363, 
345 Mo. 362, 125 A.L.R. 1111- 
In re Bernays’ Estate, 126 S.W.2d 
209, 344 Mo. 135, 122 A.L.R. 169. 

70. Ind.—Langley v. Mayhow, 6 N. 
E. 317, 8 N.E. 157, 107 Ind. 198. 

71. N.C.—Wachovia Bank & Trust 
Co. v. Burrus, 55 S.E.2d 183, 230 
N.C. 592. 

69 C.J. p 1120 note 15. 

72. Ga.—Holt v. First Nat. Bank & 
Trust Co. in Macon, 178 S.E. 433, 
180 Oa. 184. 

Mo,—Wahl v. Pate, 177 S.W.2d 461. 
Pa.—In re Belmontes Estate, Orph., 
64 Montg.Co. 92, 62 York Leg.Roc. 
37. 

69 C.J. p 1120 note 17. 
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Acceptance of benefits Indirectly 
conferred 

Where purchase price for land 
conveyed to grantee and wife as 
tenants by the entireties was ad¬ 
vanced by wife’s father, who re¬ 
ceived therefor a note secured by 
trust deed to realty, grantee by 
accepting benefits indirectly con¬ 
ferred by father-in-law's will where¬ 
by father-in-law, in dividing prop¬ 
erty equally among children, pur¬ 
ported to devise the realty to gran¬ 
tee's wife and directed that note be 
canceled and trust deed released, 
did not make an election which 
would preclude him from asserting 
his ownership as a tenant by the 
ontirety as against his deceased 
wife’s devisee. 

Mo.—Prouse v. Schmidt, 156 S.W.2d 

919. 

Incomp etency of spouse 

Fact that money was expended 
under husband’s will for care and 
comfort of his insane widow* did 
not authorize a presumption that 
the widow had elected to abide by 
the provisions of her husband's 
will. 

D.C.—Mead v. Phillips, 135 F.2d 819, 

77 U.S.App.D.C. 366, 147 A.L.R. 

322. 

Children’s acceptance of life in¬ 
terests In Income of trust under 
mother’s will did not preclude them, 
on theory of election, from subse¬ 
quently acquiring, on father’s death, 
interest which passed to father as 
intestate property because mothers 
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have been accepted in some other capacity than that 
of beneficiary under the will, 73 or, if under the will, 
with reservation of the right to renounce its pro¬ 
visions on restoration of the amount received to the 
estate, 74 or, as discussed supra § 1274, where the 
property was received under misapprehension as to 
rights. Where a provision in a will for the benefit 
of a promisee under a contract with the testator 
does not appear to have been made for the purpose 
of satisfying the testator's obligation, acceptance of 
the benefit of the provision does not constitute an 
election of remedies 75 

An election to take under the will is not manifest¬ 
ed by a receipt of property to which the person is 
entitled, regardless of whether he or she elects to 
take under or against the will, 76 or by receipt of 
property accompanied by agreement by the widow 
that the amount received may be deducted from her 
intestate share, no one having an interest in the 
estate being prejudiced thereby. 77 A widow is not 
deprived of her right to take against the will by 
accepting a gift of a one-third interest in her hus¬ 
band's estate from her children, who received the 
entire estate under the will, 78 or by accepting from 
legatees a deed to property where the legacies to 
the grantors were conditioned on their deeding such 
property to the widow; 79 and it has been held that 
a widow's acceptance of a devise of realty and part 
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of a specific cash legacy under the will did not estop 
her to file her election to take her intestate share 
of the decedent's estate. 80 

Whether a widow by her conduct may be said to 
have elected to accept bequests under her husband’s 
will in lieu of her right to dower must be governed 
by the circumstances of each case. 81 

b. Amount Accepted 

Acceptance of property given by wifi may constitute 
an election to take thereunder where a considerable part 
of the gift is accepted or where the provision under the 
will is less or more than the party would be entitled to 
in case of renunciation; but a partial acceptance is not 
necessarily conclusive as an election to take under the 
will. 

The rule that acceptance of property given by will 
may constitute an election to take thereunder ap¬ 
plies where a considerable part of the gift is ac¬ 
cepted, 82 and to cases where the provision under 
the will is less than the party would be entitled to 
in case of renunciation, 83 and, a fortiori, where it 
is more. 84 

A partial acceptance is not necessarily conclusive 
as an election to take under the will, 85 especially 
where the property received is a very small part of 
what the person is entitled to under the will; 86 and 
the receipt of a merely nominal legacy has been 
held not binding as an election to take under the 


disposition of the principal of the 
trust violated rule against perpetu¬ 
ities. 

Mass.—Fiduciary Trust Co. v. Mi- 
shou, 75 N.E.2d 3, 321 Mass. 615. 

Joint and mutual will 

(1) Where instrument purported¬ 
ly executed by spouses as a joint 
and mutual will, attempting to dis¬ 
pose of wife's community one-half 
interest, was probated on death of 
husband, fact that wife accepted 
benefits thereunder which she would 
not have otherwise enjoyed, know¬ 
ing husband's belief that it was 
also her will, was not alone a suf¬ 
ficient equity on which to bind 
wife's half of the estate. 

Tex.—Graser v. Graser, 215 S.W.2d 
867, 147 Tex. 404. 

(2) Wife's acceptance of benefits, 
being based merely on an apparent 
expectation of her husband, could 
not bind wife’s half of the estate 
on theory of election. 

Tex.—Graser v. Graser, supra. 

73. Ill.—Townsend v. Townsend, 

199 N.E. 786, 362 Ill. 384. 

Tex.—White v. Blackman, Civ.App., 
168 S.W.2d 531, error refused. 

69 C.J. p 1120 note 18. 

74. Ala—Dorsey v. Dorsey, 140 So. 
540, 224 Ala 496. 


75. Md.—Wilson v. Safe Deposit & 
Trust Co. of Baltimore, 37 A. 2d 
321, 183 Md. 245, 152 A.L.R. 892. 

76. Tenn.—Baker v. Baker, 142 S. 

W.2d 737, 24 Tenn.App. 220. 

69 C.J. p 1120 note 21. 

Family allowance 
Where will did not manifest an 
intention to require testator’s widow 
to make an election between her 
rights under statute and rights 
widow might receive under the will, 
widow by applying for and accept¬ 
ing a family allowance from the 
estate did not elect to abide by 
will and waive right to claim that 
the property of testator was com¬ 
munity property. 

Cal.—In re Boyd's Estate, 212 F.2d 
17, 95 C.A.2d 44. 

77. N.Y.—In re Leger's Estate, 264 
N.Y.S. 452, 147 Misc. 286. 

78. N.Y.—In re Yisich’s Will, 122 
N.Y.S.2d 782, 204 Misc. 1. 

79. N.Y.—In re Goldsmith’s Estate, 
20 N.Y.S.2d 554, 174 Misc. 270. 

80. N.Y.—In re Burr’s Estate, 4 N. 
Y.S.2d 832, 168 Misc. 240, affirmed 
In re Burr's Will, 6 N.Y.S.2d 152, 
254 APP.Div. 825. 

Property in other jurisdictions 
Widow of testator who was dom- 

no 


iciled in Florida and who owned 
property in Florida and in Canal 
Zone and in Panama was not es¬ 
topped to elect to take dower by 
virtue of having previously taken 
possession of Panama property de¬ 
vised to her by will and possession 
of Canal Zone property as her in¬ 
terest in community property located 
in Canal Zone, but benefits pre¬ 
viously received wore facts to be 
considered by probate judge in mak¬ 
ing an allotment of dower. 

Fla.—Griley v. Griley, 43 So.2d 350. 

81. N.J.—Ludlum v. Both, 10 A2d 
648, 126 N.J.Eq. 556. 

82. Ala.—Adams v. Adams, 39 Ala. 
274. 

Pa.—In re Roberts' Estate, 3 Fa.Dist. 
& Co. 662. 

83. Mo.—Lynch v. Jones, 247 S.W. 
123. 

69 C.J. p 1121 note 24. 

84. Tex.—Skaggs v. Deskin, Civ. 
App., 66 S.W. 793. 

85. U.S.—Crocker v. Beal, C.C. 
Mass., 6 F.Cas.N’o.3,396, 1 Lowell 
416. 

Ohio.—Collett v. Cook, 3 Ohio Cir. 
Ct. 119, 2 Ohio Cir.Dec. 68. 

86. Wis.—Beem v. Kimberly, 39 N. 
W. 542, 72 Wis. 343. 
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will, and to have waived other claims against the 
estate. 87 

The acceptance and retention of benefits under a 
will does not constitute conduct so unequivocal as 
to evince an intention to elect and abide by the 
will if the benefits may be readily accounted for and 
are less in value than the benefits the statutes pro¬ 
vide, 88 particularly where no one had changed his 
position in reliance on the acceptance of the be¬ 
quest. 89 

The receipt by the widow of personal property de¬ 
vised from her husband's estate of precisely the 
same value as the amount allowed to her under the 
law is not an election to take under the will, 90 even 
though she retains it as the law permits her to do ; 91 
but receipt and retention of personalty devised in 
excess of the widow's statutory allowance is an elec¬ 
tion to take under the will, 92 even where the statute 
provides for formal election to take under the will, 
and no formal election is made. 93 A widow, on 
discovering and asserting her ownership of property 
devised as part of’his estate in the husband's will, 
is not required to return money or property accepted 
under the will, or to make tender thereof, where 
the husband's estate received much more for the 
widow's property than the total of all benefits which 
the widow had received under the husband's will 
from the husband's property. 94 

c. Enjoyment or Use of Property 

Where a beneficiary under a will uses, occupies, or 
enjoys the property given to him or her by the will, this 
may manifest an election by the beneficiary to take under 
the will, especially where continued for a considerable 
period of time; but the rule Is not absolute. 

‘Where a beneficiary under a will uses, occupies, or 
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enjoys the property given to him or her by the will, 
this may manifest an election by the beneficiary to 
take under the will, 95 especially where continued for 
a considerable period of time; 96 but the rule is not 
absolute, and whether or not what has been done 
amounts to an election must be determined accord¬ 
ing to the particular circumstances of each case. 97 

An election is not manifested by the occupancy 
of property, which the person is entitled to occupy, 
whether he or she takes under the will or against 
it, 98 especially where no election is required by 
statute until notice to elect is given, and such notice 
has not been given, 99 or where a person bound to 
elect between two properties continues to enjoy 
both without being called on by the other party to 
elect, 1 or where under will and statute occupancy 
for a reasonable time pending election was allowed 
and occupancy for an unreasonable time had not 
been shown. 2 A continuance in occupation after 
as before the testator's death is not in itself “an 
entry on lands to be assigned for dower" under a 
statute making such entry a condition precedent to 
a taking under the statute. 3 

§ 1280. - Assumption of Ownership and 

Dealing with Property 

An acceptance of the provisions of a will is man¬ 
ifested where the beneficiary assumes the ownership of 
property given to him or her by a will, especially where 
the beneficiary previously had notice to elect, and his 
dealings with the property, indicating election to take 
under the will, are supported by his declarations to the 
same effect. Election to take under the will will not be 
implied, however, from acts which are consistent with 
an election to take against the will. 

An acceptance of the provisions of a will is mani¬ 
fested where the beneficiary assumes the ownership 


87. N.H.—Piper v. Piper, 34 N.H. 
563. 

88. Mo.—Wahl v. Pate, 177 S.W.2d 
461. 

89. Ill.—Kerner v. Peterson, 12 JST. 
E.2d 884, 368 Ill. 59. 

90. Mo.—Register v. Hensley, 70 
Mo. 189. 

91. Mo.—Register v. Hensley, supra. 

92. Ind.—Bell v. Union Trust Co., 

172 N.E. 502, 91 Ind.App. 610. 

93. Ind.—Bell v. Union Trust Co., 
supra. 

94. Mo.—Sutorius v. Mayor, 170 S. 
W.2d 387, 350 Mo. 1235, motion 
overruled 171 S.W,2d 69, 350 Mo. 
1235. 

95. Ga.—Jackson v. Brown, 47 S.E. 
2d 867, 263 Ga. 602. 

69 C.J. p 1121 note 33. 

90. Ga.—Jackson v. Brown, supra. 


McDaniel v. Kelley, 5 S.E.2d 
672, 61 Ga.App. 105. 

69 C.J. p 1121 note 34. 

97. N.Y.—Staples v. Hawes, 57 N.Y. 
S. 452, 39 App.Div. 548. 

98. Ill.—Townsend v. Townsend, 
199 N.H. 786, 362 Ill. 384. 

Md.—Tillinghast v. Lamp, 176 A. 
629, 168 Md. 34. 

Mass.—Larivee v. Vanasse, 68 N.H. 
2d 688, 320 Mass. 213—Knapp v. 
Meehan, 192 N.H. 20, 287 Mass. 
573. 

W.Va.—Beard v. Callison, 54 S.E.2d 
568, 133 W.Va. 121. 

69 C.J. p 1121 note 36. 

Taking own property 
Where surviving husband merely 
took a small part of the furnish¬ 
ings of his home after the wife’s 
death which belonged to him per¬ 
sonally and he was named both as 
legatee and as coexecutor under his 
wife’s will, evidence did not estab- 

m 


lish that he accepted such articles 
as a bequest under the wife’s will 
so as to establish a waiver and 
abandonment of his renunciation of 
the wife's will. 

Ill.—In re Donovan’s Estate, 98 N. 
E.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 215. 

Homestead 

Occupation of homestead is not 
an election. 

Kan.—In re Garden's Estate, 148 
P.2d 745, 158 Kan. 554. 

Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620. 

69 C.J. p 1121 note 36 [a]. 

99. Iowa.—Archer v. Barnes, 128 N. 
W. 969, 149 Iowa 658. 

1. W.Va.—Beard v. Callison, 54 S. 
E.2d 568, 133 W.Va. 121. 

69 C.J. p 1121 note 38. 

2. Iowa.—Egbert v. Egbert, 52 N. 
W. 478, 85 Iowa 525. 

3. N.Y.—In re Nagel, 12 N.Y.S. 707. 
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of property given to him or her by a will, 4 as where 
he or she executes a conveyance of such property, 5 
or an oil and gas mining lease thereon, 6 or makes a 
will disposing of it, 7 or brings an action to recover 
the property, 8 or permits acts of ownership by an¬ 
other inconsistent with the person entitled to elect 
taking against the will, 9 especially where the bene¬ 
ficiary previously had notice to elect, 10 and his deal¬ 
ings with the property, indicating election to take 
under the will, are supported by his declarations to 
the same effect. 11 

Where both the legacy under the will and an ad¬ 
verse claim are enforced, however, there is no elec¬ 
tion. 12 Furthermore, election will not be implied 
from acts of ownership and dealing with property 
by a person other than the one entitled to elect in 
the absence of evidence of agency or ratification, 13 
or from acts of the person entitled to elect indicat¬ 
ing merely an intention or determination to elect 
in the absence of evidence showing consummation 
of such intention, 14 or from acts which are either 
consistent with, 15 or proof of, 16 an election to take 
against the will. Moreover, statutory consent may 
not be relied on as an election to take under the 
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will where the evidence shows a failure to comply 
with the statutory requirements. 17 

§ 1281. - Acquiescence, Estoppel, and 

Laches 

Acts or conduct indicating an acquiescence on the 
part of the person entitled to elect In the provisions of 
the will may be effective and bind such person as an 
election to take under the will, or may estop such per- 
son to take against the will. 

Acts or conduct indicating an acquiescence on 
the part of the person entitled to elect in the pro¬ 
visions of the will may be effective and bind such 
person as an election to take under the will, 18 un¬ 
less ignorance of the contents, 19 or inadequacy of 
consideration, 20 or unfairness, 21 is shown; or it 
may estop such person to take against the will, 22 
even in absence of formal election to take under 
will as required by statute, 23 unless such conduct is 
consistent with the claim to rights under the stat¬ 
ute. 24 A widow should not be deprived of her 
right of election to take dower or statutory rights, 
however, before expiration of the time allowed by 
statute to ascertain the facts, unless she does some¬ 
thing clearly indicating her purpose to abide by the 


4. Cal.—Burroughs v. De Couts, 11 
P. 734, 70 C. 361. 

Tex.—Packard v. De Miranda, Civ. 
App., 123 S.W. 710. 

5. U.S.—Schuette v. Bowers, D.C. 
N.T., 32 F.2d 817, affirmed, C.C.A., 
40 F.2d 208. 

69 C.J. p 1122 note 44. 

6. Okl.—Long v. Darks, 87 F.2d 
972, 184 Okl. 449. 

7. Del.—Wright v. Celia, 85 A. 1078, 
9 Del.Ch. 188. 

69 C.J. p 1122 note 45. 

8. N.Y.—Parsons v. Teller, 97 N. 
Y.S. 808, 111 App.Div. 637, reversed 
on other grounds 80 N.E. 930, 188 
N.Y. 318. 

Van Orden v. Van Orden, 10 
Johns. 30, 6 Am.D. 314. 

9. Or.—Smith v. Hyett, 281 P. 826, 
131 Or. 1. 

10. Ill.—In re Weller’s Estate, 108 
N.E. 306, 267 Ill. 230. 

11. Kan.—Boss v. Boss, 207 P. 786, 
111 Kan. 533. 

69 C.J. p 1122 note 43. 

12. Md.—Marriott v. Badger, 5 Md. 
306. 

13. Ark.—Clark v. Hershy, 12 S. 
W. 1077, 52 Ark. 473. 

69 C.J. p 1122 note 49. 

14. N.J.—English v. English's Ex’rs, 

3 N.J.Eq. 504, 29 Am.D. 730. 

69 C.J. p 1122 note 50. 

15. N.J.—Ludlum v. Roth, 10 A.2d 
648, 126 N.J.Eq. 556. 

69 C.J. p 1122 note 51. 


Disposal of personalty bequeathed 
not in lieu of dower 

Where testator bequeathed two 
thousand dollars to his widow and 
household effects, automobiles, and 
other personalty not otherwise be¬ 
queathed, and directed his executors 
to pay her seventy-five dollars a 
week with discretion to increase the 
sum to one hundred dollars a week, 
with direction that the two thou¬ 
sand dollar bequest and the weekly 
income were in lieu of dower, and 
widow disposed of household effects 
and automobiles, bequests of house¬ 
hold effects, automobiles, and other 
personalty were not intended to be 
in lieu of dower, and hence the dis¬ 
position of them by the widow did 
not constitute an election to take 
under will in lieu of right to dower. 
N.J.—Ludlum v. Both, supra. 
Remaining on property 

In proceeding by widow to obtain 
year's support, fact alone that wid¬ 
ow remained on property of testator 
was insufficient to show election by 
widow to take under the will. 

Ga.—Walraven v. Walraven, 47 S. 
E.2d 148, 76 Ga.App. 73 3. 

16. Ohio.—Bates v. Creed, 2 Ohio 
App. 59, affirmed 107 N.E. 770, 
90 Ohio St. 288. 

69 C.J. p 1122 note 62. 

17. Iowa.—Putbrees v. James, 144 
N/W. 607, 102 Iowa 618. 

69 C.J. p 1122 note 53. 

18. U.S.—Henderson v. U. S., Ct. 
Cl., 18 F.Supp. 404. 

Okl.—Corpus Jung cited in In re 
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Williams’ Estate, 272 P.2d 397, 400 
—Long v. Darks, 87 P.2d 972, 184 
Okl. 449—Corpus Juris cited in 
Stevens v. Rogers, 68 P.2d 821, 
823, 180 Okl. 305. 

69 C.J. p 1122 note 54. 

Consideration for abandonment of 
homestead 

Where husband’s will .gave wife 
only a life estate in one half of 
tho homestead, but wife was prompt¬ 
ed and inlluenced by such things 
as good will and personal atten¬ 
tions to her of her stepchildren, 
the remaindermen, to abandon the 
homestead tract, her surrender of 
her interest in the homestead tract 
was supported by consideration. 
Tex.—Evans v. Jacobs, Clv.App., 249 
S.W. 2d 98, error refused no re¬ 
versible error. 

19. Ala.—Merchants’ Nat. Bank of 

Mobile v. Hubbard, 133 So. 723, 
222 Ala. 518, 74 A.L.R. 646. 

69 C.J. p 1123 noto 55. 

20. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, supra. 

21. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, supra. 

N.Y.—In re Brykozynski’s Will, 81 
N.Y.S.2d 61. 

22. Okl.—Corpus Juris cited in 
Stevens v. Rogers, 68 I > .2d 821, 
823, 180 Okl. 305. 

69 C.J. p 1123 note 58. 

23. Iowa.—Koep v. Koep, 123 N.W. 
174, 146 Iowa 179. 

24. Iowa.—Berry v. Donald, 150 N. 
W. 1048, 168 Iowa 744. 
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will, and rendering repudiation of such election im- I 
practicable without prejudice to the rights of others 
during such time. 25 

While a wife’s waiver of rights in her husband’s 
property, contained in an antenuptial agreement 
signed by her, satisfies the statutory requirements 
that such waiver be in writing, the husband’s recital 
in his will that such an agreement had been signed, 
does not of itself estop the widow to take against 
the will. 26 Conduct of person entitled to elect may 
operate as laches barring statutory rights, even in 
cases where statute fixing time limit for election does 
not apply. 27 

Failure to dissent from will . Under statutes pro¬ 
viding that a will by husband or wife shall bar dower 
or statutory rights unless the surviving spouse dis¬ 
sents to the will, or enters on lands to be assigned 
as dower, or commences proceedings for assignment 
thereof within a fixed time, a failure to dissent to 
the will, or to proceed as prescribed, operates as 
a waiver of dower or statutory rights and as an 
election to take under will, 28 even though the testa¬ 
mentary provision is less valuable than the dower 
right. 29 

Where, however, the testator purports to devise, 
as part of his own estate, property held by the 
entireties, the wife, by failing to elect to take against 


the will, does not become estopped to claim full 
ownership of the property as the surviving tenant, 30 
notwithstanding an audit and accounting might be 
required, 31 especially where she did not know that 
her action might in any way affect her ownership 
in the property involved. 32 Furthermore, in the ab¬ 
sence of statute requiring dissent to the will in order 
to take dower, a widow’s failure to elect is not the 
equivalent of election to take under her husband’s 
will, where the will is made disposing of property, 
clearly her own, and not the husband’s to bequeath, 33 
and where under the statute a surviving spouse be¬ 
comes vested immediately on the death of the other 
spouse with title to the statutory share of the de¬ 
cedent’s realty, the survivor may not be divested 
thereof without some affirmative action to take un¬ 
der the will. 34 

§ 1282. Election by Acts or Conduct to Take 
against Will 

a. In general 

b. Acceptance of property 

a. In General 

An election to take against the will is established by 
the institution of proceedings, or by answer, adverse to 
the will and inconsistent with a taking thereunder; but 
it is not manifested by the institution of proceedings not 
inconsistent with a taking under the will. 

An election to take against the will is established 


25. Fla.—Florida Nat. Bank of 
Jacksonville v. Tavel, 171 So. 231, 
126 Fla. 415. 

Widow held not to have definite¬ 
ly and conclusively elected to take 
under will so as to preclude exer¬ 
cise of right to dissent, especially 
in view of her efforts to return to 
estate or pay into registry of court 
what she received under will. 

Fla—Florida Nat. Bank of Jackson¬ 
ville v. Tavel, supra. 

26. N.T.—In re Israel’s Estate, 267 
N.Y.S. 67, 149 Misc. 620. 

Statement held without effect on 
issue 

A statement in will that surviv¬ 
ing spouse had waived all claim 
of dower or participation in testa¬ 
tor’s estate being unilateral and 
self-serving had no effect on issue 
whether widow possessed elective 
rights. 

N.Y.—In fe McGlone’s Will, 2 N.Y. 
S.2d 888, 166 Misc. 636, motion 
denied 8 N.Y.S,2d 135, 169 Misc. 
498, affirmed 11 N.Y.S.2d 3, 256 
App.Div. 1074. 

27. Pa.—In re Wilson’s Estate, 147 
A. 70, 297 Pa. 348. 

28. Ill.—Remillard v. Bemillard, 
129 N.E.2d 744, 6 I11.2d 567. 

97 C.J.S,—8 


Ind.—Barker v. Barker, 63 N.E.2d j 
429, 116 Ind.App. 265—Ogle v. | 

Barker, 63 N,E.2d 426, 116 Ind. 
App. 250. 

Ohio.—Raleigh v. Raleigh, 91 N.E. 

2d 241, 153 Ohio St. 160. 

69 O.J. p 1106 note 20, p 1114 note 
24 [a], p 1123 note 66. 

Presumption sec infra § 1283. 

Purpose of statute barring widow’s 
common-law rights in husband’s es¬ 
tate unless within time specified she 
files written renunciation of bequest 
contained in husband’s will is that 
renunciation shall constitute an elec¬ 
tion to reject, and a failure to re¬ 
nounce shall constitute an election to 
accept the offer. 

X>.C.—Mead v. Phillips, 135 F.2d 819. 
77 U.S.App.D.C. 365, 147 A.L.R. 322. 

29. Ky.—Bayes v. Howes, 68 S.W. 
449, 113 Ky. 465, 24 Ky.L. 281. 

3a Pa.—In re Laughlin’s Estate, 78 
Pa.Dist. & Co. 361, 1 Fiduciary 582, 
99 Pittsb.Leg.J. 485, 65 York Leg. 
Rec. 173. 

Eapse of time before discovery of 
facts 

Where will provided that provi¬ 
sions for testator's wife should be in 
lieu of all marital rights in testator’s 
estate, but wife had no knowledge 
that realty mentioned in will had 
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been owned by her and testator as 
tenants by entirety, the wife's fail¬ 
ure to renounce the will and its bene¬ 
fits until she discovered facts after 
lapse of four years did not establish 
an election by estoppel by mere lapse 
of time to take under the will. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion over¬ 
ruled 171 S.W.2d 69, 350 Mo. 1235. 
Held xlo waiver 

Where realty was deeded to hus¬ 
band and wife as tenants by entirety 
but husband executed will purporting 
to devise the realty as part of his 
estate and wife accepted benefits un¬ 
der will without knowledge of fact 
that she was the owner of the real' 
estate, the wife had not waived right 
under the deed, on discovery of the 
true facts. 

Mo.—Sutorius v. Mayor, supra. 

31. Mo.—Sutorius v. Mayor, supra. 

32. Pa.—In re Laughlin's Estate, 78 
Fa.Dist. & Co. 361, 1 Fiduciary 582, 
99 Pittsb.Leg.J. 485, 65 York Leg. 
Rec. 173. 

33. Ky.—Tomlin v. Jayne, 14 B.Mon. 
130. 

34. Minn.—Carey v. Brown, 260 N.W. 
320, 194 Minn. 127, certiorari de¬ 
nied Macho v. Brown, 56 S.Ct. 102, 
296 U.S. 590, 80 L.Bd. 418. 
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by the institution of proceedings, 35 or by answer, 36 
adverse to the will and inconsistent with a taking 
thereunder, as, for example, an action to remove the 
cloud of the will on plaintiff's title, 37 or a bill de¬ 
manding partition on basis of petitioner's title ad¬ 
verse to the will, 38 or the bringing of an action 
against executors and heirs at law and obtaining 
judgment that plaintiff was the owner of the land, 39 
or proceedings for the admeasurement of dower, 40 
even though property is referred to therein by the 
plaintiff as “real estate owned by the deceased and 
described in his will," 41 or an action against the 
testator’s estate for services where the will contained 
a bequest expressed to be in payment for such 
services. 42 

An election to take against the will is not mani¬ 
fested, however, by a petition for the statutory al¬ 
lowance, 43 or for a homestead, where the will did 
not require election, 44 or for assignment of dower 
where done merely to protect the estate from credi¬ 
tors, 46 or by proceedings to secure a distributive 
share of the personal estate, where renunciation of 
the will is expressly or by implication denied, 46 or 
proceedings by a devisee to enforce an adverse claim, 
which are later dismissed by the plaintiff, 47 or by 
the filing of a suit to set aside a testamentary trust 
as invalid, 48 or by notice to an executor that a sur¬ 
viving spouse claims a share in the estate not be¬ 
queathed to him. 49 The unsuccessful prosecution of 
proceedings adverse to the will, under mistake as 
to the nature of the plaintiff's rights is not an elec- 
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tion to take against the will, barring recovery under 
the will. 60 

Contesting probate of will . Contesting the probate 
of a will is held by some authorities to be an election 
to take against the will, 61 while other courts hold 
that it is not, 62 although it may be evidence of an 
election to take against the will. 63 Requesting the 
withdrawal of administration by a widow acting as 
administratrix is not an election by her to take 
against the will where based on the mistaken belief 
that the husband’s property was hers by deed. 54 

Conditional election . A widow who files an in¬ 
strument in ancillary proceedings electing to take 
under the will if she should not be found owner of 
an undivided one-half interest in properties in the 
state indicates her refusal to take under the will in 
the state at the time of the ancillary proceeding, and 
is not entitled to take under the will by virtue of her 
conditional election. 65 

b. Acceptance of Property 

Acceptance of property may constitute an election 
to take against the will where it Is inconsistent with a 
claim to take under the will. 

Acceptance of property, to constitute an election 
to take against the will, must be inconsistent with a 
claim to take under the will, 66 and even though the 
property comes to the person accepting it by decree 
of court, and he had no part in securing that decree, 
his acceptance of the property under the decree is 
volitional, and an act of election barring his right to 
take under the will. 67 The acceptance of property 


35. N.M.—Sullivan v. Albuquerque 
Nat. Trust <Sb Sav. Bank of Albu¬ 
querque, 188 P.2d 169, 51 N.M. 456. 

N.Y.—In re Merritt’s Estate, 4 N.Y.S. 
2d 888, 254 App.Div. 292, modified 
on other grounds In re Lyon, 21 N. 
E.2d 365, 280 N.Y. 391. 

69 C.J. p 1124 note 74. 

Estoppel to attack probate arising 
out of acceptance of benefit under 
will see supra § 323. 

36. Or.—Bristow v. Jennings, 207 P. 
863, 105 Or. 1. 

37. Ariz.—In re Anderson's Estate, 
158 P. 457, 18 Ariz. 266. 

38. Pa.—Cooley v. Houston, 78 A. 
1129, 229 Pa. 495. 

39. Ga.—Holliday v. Pope, 53 S.E. 
2d 350, 205 Ga. 301. 

N.Y.—In re Merritt’s Estate, 4 N.Y. 
S.2d 888, 254 App.Div. 292, modified 
on other grounds In re Lyon, 21 N. 
E.2d 365, 280 N.Y. 391. 

S.D.—In re Prerost's Estate, 168 N. 
W. 630, 40 S.D. 536. 

*0. N.Y.—In re Junge, 212 N.Y.S. 

119, 125 Misc. 707. 

69 C.J. p 1124 note 79. 


41 - Iowa.—Shedenhelm v. CafCerty, 
156 N.W. 340, 174 Iowa 195. 

42. Cal.—Smith v. Furnish, 12 P. 
392, 70 C. 424. 

43. Iowa.—Nick v. Nick, 189 N.W. 
829, 195 Iowa 351. 

44. Cal.—Rountree v. Montague, 157 
P. 623, 30 C.A. 170. 

45 . N.C.—Lee v. Giles, 77 S.E. 852, 
161 N.C. 541. 

46 . Ky.—Shaw's Devisees v. Shaw’s 
Adm’r, 2 Dana 341. 

47 . Ind.—Winship v. Winship, 43 
Ind. 291. 

69 C.J. p 1124 note 86. 

48 . Fla.—Story v. First Nat. Bank & 
Trust Co., in Orlando, 156 So. 101, 
115 Fla. 436. 

49 . Pa.—In re Minnich's Estate, 136 
A. 236, 288 Pa. 354. 

50. Ga.—Harber v. Harber, 123 S.E. 
114, 158 Ga. 274, 33 A.L.R. 598. 

69 C.J. p 1124 note 88. 

51 . Ky.—George v. Bussing, 15 B. 
Mon. 558. 


52. Ill.—Scheible v. Rinck, 63 N.E. 
497, 195 Ill. 636. 

69 C.J. p 1124 note 90. 

53. Pa.—In re Moakler’s Estate, 43 
Pa.Co. 77. 

69 C.J. p 1124 note 91. 

54. Ill.—Peter v. Peter, 175 N.E. 
846, 343 Ill. 493, 75 A.L.R. 890. 

55. Tex.—Huston v. Colonial Trust 
Co., Civ.App., 266 S.W.2d 231, re¬ 
fused no reversible error. 

56. Tex.—Dakan v. Dakan, Civ.App., 
52 S.W.2d 1070, affirmed 83 S.W.2d 
620, 125 Tex. 305. 

69 C.J. p 1124 note 93. 

Taking legacy and statutory rights 
Where the testator intended the 
widow to have a legacy in addition to 
her statutory right, the widow, by 
accepting both benefits, does not take 
against the will. 

Vt.—In re O’Rourke's Estate, 175 A 
24, 106 Yt. 327. 

57. Yt.—Whalley v. Lawrence’s Es¬ 
tate, 108 A. 387, 93 Yt. 424. 
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by the widow as and for dower constitutes an elec¬ 
tion, as between devise and dower, to take dower, 68 
and where the widow is put to her election between 
the will and her share of the community property, 
her acceptance of the amount in excess of her share 
constitutes an election to take under the will; 59 
but where the provision for the widow in the will 
is the same as the amount to which she is entitled 
under the statute, no election is manifested by her 
mere acceptance of property. 60 Where the will 
makes no provision for the widow and the statute 
makes no provision for the widow’s election between 
dower and her distributive share in proceeds from 
the sale of real estate, acceptance of money for re¬ 
lease of her dower does not bar her right to her 
distributive share in proceeds of the sale. 61 One 
whose property is included erroneously in another’s 
will by retaining and dealing with it as his own, 
thereby forfeits other provisions of the will in his 
favor. 62 Where the will confers a benefit and at the 
same time attempts to devise property belonging to 
the beneficiary, election of the beneficiary between 
his own property rights and the benefit conferred 
by the will, when against the will, is not a renuncia¬ 
tion of the will within the meaning of a statute 
providing for such renunciation by a surviving 
spouse. 63 The fact that the surviving spouse 
claimed his right to use the homestead which the 
deceased had devised to another did not constitute an 
election to take the homestead in lieu of a specific 
devise to him, where the situation was not one neces¬ 
sitating an election on his part; 64 and a widow’s 
acceptance of a homestead in another state and of 
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an allowance "until the further order of the court” 
did not constitute an election which would preclude 
a testamentary trustee in another state from selling 
real estate therein to pay an annuity provided by the 
husband’s will, notwithstanding a recital in the court 
order that the allowance was in lieu of testamentary 
provisions. 65 Conveyance of a surviving husband’s 
homestead right in separate property of his deceased 
wife to her estate in exchange for the conveyance 
of fee title to other separate property of the wife, 
however, constituted an election by the husband to 
take the property given him by law and renounce 
a cash bequest under the will. 66 

§ 1283. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

Statutory and common-law principles control In the 
determination of questions relating to presumptions and 
burden of proof as to the necessity for election, the right 
to elect, loss or relinquishment of the right, and acts con¬ 
stituting election to take under or against the will. 

A surviving spouse is presumptively entitled to 
elect to take against a will. 67 Under some statutes, 
the presumption is that one who is put to his elec¬ 
tion, either by will or statute, elects to take under the 
will if he does not renounce it, 68 and it has even 
been held under such statutes that election to take 
under the will becomes a rule of law in cases where 
the devisee is mentally incapable of making the 
choice, 69 or dies without renouncing the will, 70 al- 


5a Fla.—Griley v. Griley, 43 So.2d 
350—In re McMillan's Estate, 30 
So.2d 534, 158 Fla. 898. 

69 C.J. p 1124 note 95. 

59. Tex.—Skaggs v. Deskin, Civ. 
App., 66 S.W. 793. 

60. N.C.—Flippin v. Flippin, 23 S.E. 
321, 117 N.C. 376. 

61. Ohio.—Hutchings v. Davis, 67 N. 
E. 251, 68 Ohio St. 160, 8 Prob.Rep. 
Ann. 539. 

62. N.Y.—In re McGrath’s Estate, 
222 N.Y.S. 262, 129 Misc. 514. 

Reject! on of burdens placed on prop¬ 
erty 

Testator's cotenant, by selling her 
undivided one-half interest in realty 
to purchaser who thereupon obtained 
a partition and sale of realty, elected 
to reject the burdens imposed on her 
interest in realty by will devising to 
testator’s daughter use of testator’s 
interest in realty during cotenant’s 
life, and cotenant thereby forfeited 
benefits under other provisions of 
will directing daughter to pay taxes 
and living and personal expenses, of 


cotenant out of proceeds of sale of 
other realty. 

Ohio.—Bronncman v. Seeds, Prob., 71 
N.E.2d 724. 

63. W.Va.—Beard v. Callison, 54 S.E. 
2d 568, 133 W.Va. 121. 

64. Tex.—Hodge v. Ellis, Civ.App., 
268 S.W.2d 275. 

65. Ind.—Dick v. Glenn, 81 N.E.2d 
1009, 32 N.E.2d 698, 218 Ind. 282. 

66. Tex.—Oelkers v. Clemens, Civ. 
App., 260 S.W.2d 74, refused no re¬ 
versible error. 

67. N.Y.—In re Smith’s Will, 72 N.Y. 
S.2d 609, IDO Misc. 285. 

Presumptions as to: 

Filing of election see supra § 1270. 
Property included in devise of com¬ 
munity by husband see supra § 
1264. 

Testamentary provision being in 
lieu of statute see supra §§ 1257- 
1258. 

68. Ill.—De Ronchi v. Northern 
Trust Co., 10 N.E.2d 975, 292 Ill. 
App. 136. 


Ohio.—In re Faelchle’s Estate, Prob., 
89 N.E.2d 96. 

Pa.—In re Freer's Estate, 45 A.2d 47, 
353 Pa. 351. 

69 C.J. p 1125 note 5. 

Conclusive presumption 

Ind.—Haas v. Haas, 96 N.E.2d 116, 
121 Ind.App. 335, rehearing denied 
98 N.E.2d 232, 121 Ind.App. 335- 
Barker v. Barker, 63 N.E.2d 420, 
116 Ind.App. 265—Ogle v. Barker, 
63 N.E.2d 426, 116 Ind.App. 250— 
Easterday v. Easterday, 10 N.E.2d 
764, 105 Ind.App. 80. 

Ohio.—Raleigh v. Raleigh, 91 N.E.2d 
241, 153 Ohio St. 160. 

In re Knofler's Estate, 52 N.E.2d 
667, 73 Ohio App. 383, affirmed 55 
N.E,2d 262, 143 Ohio St. 294—Price 
v. Herbert, App., 33 N.E.2d 398. 

In re Jones’ Estate, 1 Ohio Supp. 
32. 

69. Md.—Collins v. Carman, 5 Md. 
503. 

Ohio.—In re Jones' Estate, 1 Ohio 
Supp. 32. 

70. Colo.—Gallup v. Rule, 255 P. 463, 
81 Colo. 335. 
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though under a statute limiting the time for re¬ 
nunciation it has been held, in a state where the 
right to elect on death of person entitled descends 
to the representative, that death within the statutory 
limit of time does not raise a conclusive presumption 
to take under the will, and that the executor may 
renounce, 71 and it has also been held that where it 
was legally impossible to make an election to take 
under the will, as where the will was not probated 
until after the death of the surviving spouse, the 
probate court has jurisdiction to enter an election on 
behalf of the estate of the surviving spouse, which 
election shall be the most advantageous to the es¬ 
tate. 72 

Under some statutes the fact that the widow does 
nothing to take her distributive share does not 
give rise to a conclusive presumption that she elects 
to take under the will in the absence of service of 
notice on her to elect. 73 Under other statutes, on 
the other hand, the presumption, in the absence 
of election, favors an election to take under the 
law. 74 If a testator makes a will which is of no 
force and effect, the mere failure of his widow to 
elect to take under the law cannot be considered as 
raising a presumption of any kind. 75 

Presumption based on facts in the case favors 
an election to take under the will where it appears 
that husband and wife have together planned an ar¬ 
rangement for disposition of their respective es¬ 
tates by will, 76 or where the beneficiary receives 
greater benefits under the will than under the stat¬ 
ute, 77 or where the widow probates her husband’s 
will and qualifies as executrix; 78 but the presump¬ 
tion of election arising from offering the will for 
probate and entering on the administration goes no 
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further than its stated terms. 79 It has been held that 
an application for, and acceptance of, allowance 
and homestead did not create a presumption that 
such benefits were accepted in lieu of, rather than 
in addition to, rights under the will. 80 In the ab¬ 
sence of evidence showing that the surviving spouse 
elected to take the homestead in lieu of his distribu¬ 
tive share, the presumption that he took his distribu¬ 
tive share is not overthrown, but continues. 81 

Election to take against the will may be presumed 
from husband’s failure to offer it for probate. 82 In 
the absence of evidence that a widow who dissented 
from a will was induced to do so without knowledge 
of her rights and to her prejudice, it will be pre¬ 
sumed that she acted voluntarily and with full 
knowledge of her rights. 83 There is no presump¬ 
tion that a wife intended any condition to be at¬ 
tached to legacies to her husband of articles of 
highly personal character so as to make his ac¬ 
ceptance of such legacies an election against tak¬ 
ing, as the wife’s sole distributee, property as to 
which invalidity of testamentary disposition created 
an unexpected partial intestacy. 84 

Where a widow, who has renounced her rights 
under her husband’s will, has an option of taking 
under different sections of the statute, an election 
to take under the section which gives her the greater 
benefits is presumed. 85 Where a widow renouncing 
a will did not make a written declaration as to her 
choice offered by statute between absolute interest 
subject to debts and dower rights, she is presumed 
to have chosen dower. 86 Where the court records 
have been destroyed, and there is no direct evidence 
of an election, an election to take the more valuable 
estate is presumed. 87 


Insane spouse 

Where insane surviving 1 spouse died 
before expiration of limitation of 
time within which to elect to take ei¬ 
ther under the will or under the law 
and while a special proceeding before 
such election was pending, court 
should have found that conclusive 
presumption arose that spouse had 
elected to take under the will, rather 
than continuing with proceeding and 
electing on behalf of spouse to take 
under the will. 

Ohio.—In re Knofler’s Estate, 52 N.E. 
2d 667, 73 Ohio App. 383, affirmed 
55 N.E.2d 262, 143 Ohio St, 294. 

71 . N.Y.—Flynn v. McDermott, 75 N. 
E. 931, 183 N.Y. 62, 2 L.R.A.,N.S., 
959, 111 Am.S.R. 687. 

72 . Ohio.—Raleigh v. Raleigh, 91 N. 
E.2d 241, 153 Ohio St. 160. 

73. Iowa.—Sefcik v. Sheker, 41 N. 
W.2d 709, 241 Iowa 571. 


74. Ohio.—Miller v. Miller, 194 N.E. 
450, 129 Ohio St. 230. 

Miller v. United Brethren Church, 
31 Ohio N.P.,N.S., 43. 

69 C.J. p 1125 note 9. 

75. Ind.—Haas v. Haas, 96 N.E.2d 
116, 121 Ind.App. 335, rehearing de¬ 
nied 98 N.E.2d 232, 121 Ind.App. 
335. 

76. Ohio.—Ewalt v. Ames, 27 Ohio 
C.A. 465. 

77. N.Y.—Doty v. Hendrix, 16 N.Y.S. 
284. 

69 C.J. p 1125 note 11. 

78. Mo.—Ross v. First Presbyterian 
Church of Stockton, 197 S.W. 561, 
272 Mo. 96. 

79. N.C.—Benton v. Alexander, 32 S. 
E.2d 584, 224 N.C. 800, 156 A.L.R. 
814. 

80. Ind.—Dick v. Glenn, 31 N.E,2d 
1009, 32 N.E.2d 698, 218 Ind. 282. 
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81. Iowa.—In re Dyer's Estate, 282 
N.W. 359, 225 Iowa 1238. 

82. Va.—Brame v. Read, 118 S.E. 
117, 136 Ya. 219. 

83. N.C.—'Union Nat. Bank of Char¬ 
lotte v. Eastorby, 73 S.E.2d 541, 236 
N.C. 599. 

84. Mass.—Fiduciary Trust Co. v. 
Mishou, 75 N.E.2d 3, 321 Mass. 615. 

85. Ill.—Waddill v. Waddill, 129 N. 
E. 531, 296 Ill. 204. 

86. Mo.—Colvin v. Hutchison, 92 S. 
W.2d 667, 338 Mo. 576, 105 A.L.R. 
266. 

Reason for rule 

Policy of law is to preserve to wid¬ 
ows common-law right of dower, un¬ 
less they indicate within statutory 
time a choice of some other interest 
in place of it. 

Mo.—Colvin v. Hutchison, supra. 

87. Ohio,—Weaver v. King, 31 Ohio 
Cir.Ct 199. 
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In transactions between husband and wife involv¬ 
ing execution by the wife of a waiver of her right 
•to elect to take against the will of the husband, 
-there is no presumption of inequality merely from 
■the relationship, with respect to the wife’s right to 
.set aside the waiver on the ground of fraud, 88 but 
■where it appears that the parties have been dealing 
with each other under circumstances of inequality, 
the presumption is against the husband where the 
transaction has resulted in detriment to the wife. 89 
Persistent criminal conduct and various imprison¬ 
ments of the husband raise a presumption of non¬ 
support affecting his right to elect to take against 
the will of his wife. 90 It will be presumed that a 
husband did not attempt to dispose of his widow’s 
community property. 91 

Liberal construction of the statutes cannot go to 
the extent of presuming that an act was done when, 
as a matter of fact, it unquestionably was not per¬ 
formed. 92 

Burden of proof . Where the common-law rule 
-prevails, one who asserts that the testator intended 
that the provisions made for his widow should be in 
lieu of her marital rights in his estate has the 
burden of proving that fact, 93 but under statutes, a 
surviving spouse who asserts that the testamentary 
provisions are not in lieu of rights which the law 
gives her in the estate of decedent has the burden of 
showing such intention from the will. 04 The burden 
•of proof is on those seeking to sustain the literal 
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integrity of the will to demonstrate that deceased 
spouse complied with the conditions imposed on his 
right to divert from the surviving spouse a sub¬ 
stantial equivalent of the portion of the estate which 
she would receive had no valid will been made, 95 
and that the will was effective to cut off the right 
of the surviving spouse. 96 

One seeking to establish that a widow by accept¬ 
ance of allowance and homestead had renounced her 
right to receive a bequest under the will has the 
burden of showing that such right was relin¬ 
quished. 97 Where a will disposes of property not 
owned by the testator, the burden is on those claim¬ 
ing under him to prove an election by the owner 
to take, in lieu of his own property, the provision 
made for him in the will. 98 Where a widow has 
filed a statutory renunciation of the will, the burden 
is on those who allege an equitable election to take 
under the will to establish their claim by proof. 99 
Where the surviving spouse took under the will in 
one state and elected to take a child’s share of the 
realty in another, and there was no showing that 
he ever renounced the will, one who claims an inter¬ 
est in realty located in the second state by virtue of 
a conveyance from the surviving spouse is required 
to prove title under the law of that state by show¬ 
ing a right of election under that law. 1 

Those who assert lack of right on the part of the 
surviving spouse to take against the will have the 
burden of proving the facts barring the right of 


88. N.Y.—In re Moore's Will, 41 N.Y. 
S.2d 697. 

Agreement executed before marriage 

On application of executors for de¬ 
termination of right of testator's wid¬ 
ow to elect to take under the Deco- 
•dent Estate Law against the provi¬ 
sions of the will, because of the fact 
that widow, before marriage to tes¬ 
tator, had executed an agreement 
waiving all claims of dower or partic¬ 
ipation in his estate, no presumption 
existed by reason of relationship ex¬ 
isting between widow and testator at 
time agreement was made and deliv¬ 
ered. 

N.Y.—In re McGlone’s Will, 11 N.Y. 
S.2d 3, 256 App.Div. 1074. 

89. N.Y.—In re Moore's Will, 41 N.Y. 
S.2d 697. 

90. Pa.—In re Buckley's Estate, 85 
A.2d 69, 348 Pa. 311. 

91. Tex.—Miller v. Miller, Civ.App., 
230 S.W.2d 237, reversed on other 
grounds 235 S.W.2d 624, 149 Tex. 
543. 

92. N.Y.—In re Brill's Estate, 22 N. 
Y.S.2d 966, 175 Misc. 236. 


93. Vt.—In re Taylor’s Estate, 2 A. 

2d 317, 110 Vt. 80—Phillips v. 

Northflcld Trust Co., 179 A. 154, 107 
Vt. 243. 

94. N.H.—Trafton v. Trafton, 72 A. 
2d 457, 96 N.H. 188. 

95. N.Y.—In re Jackson’s Will, 29 N. 
Y.S.2d 5C9, 176 Misc. 1020. 

96. N.Y.—In re Jackson’s Will, su¬ 
pra. 

Adequacy of benefits provided 

In surviving spouse’s proceeding 
for determination of validity and ef¬ 
fect of her election to renounce will 
of deceased spouse and take intestate 
share of his estate, the opponents 
of surviving spouse, who had burden 
of showing that benefits accorded her 
were adequate to nullify her modified 
intestate rights, could not demand 
from her any specifications as to par¬ 
ticulars in which they were deficient 
for this purpose. 

N.Y.—In re Jackson’s Will, supra, 

97. Ind.—Dick v. Glenn, 31 N.E.2d 
1009, 32 N.E.2d 698, 218 Ind. 282. 

98. Tex.—Mitchell v. Thompson, Civ. 
App., 286 S.W. 642, reversed on 
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other grounds, Com.App., 292 S.W. 
862. 

69 C.J. p 1125 note 18. 

99. Ill.—Schaffenacker v. Beil, 150 N. 

E. 333, 320 Ill. 31. 

Withdrawal of renunciation. 

Where fiduciary relationship exist¬ 
ed between aged widow and executor 
of her husband's estate, burden rested 
on executor to show that transaction 
by which she withdrew her renuncia¬ 
tion of her husband’s will and elected 
to take under the statute and deeded 
her rights in her husband’s property 
to the executor was entered into with 
her full knowledge of its nature and 
effect and was result of her deliberate 
intelligent desire, and for her benefit, 
there being, in such case, a presump¬ 
tion of invalidity of her revocation 
of her renouncing under the will, and 
her deeding her rights in the proper¬ 
ty to executor, which must be over¬ 
come by showing that she acted Inde¬ 
pendently of any advice from him. 

Ill.—Lipscomb v. Allen, 132 N.E. 206, 
298 Ill. 537. 

1. Mo.—Lee's Summit Bldg. <fe Loan 
Ass'n v. Cross, 134 S.W.2d 19, 345 
Mo. 501. 



§ 1283 WILLS 97 C.J.S. 

election, 2 such as a waiver or release of the right to show that such conduct did not amount to a willful 

elect, 3 an agreement to abide by the will, 4 dissolu- and malicious desertion, 

tion of the marriage, 6 abandonment or desertion by ^ Admissibility 

the surviving spouse, 3 failure to support,* or facts Competent evidence whIch „ reIevant and materUl 
entitling the deceased spouse to a decree of separa- t0 issues relating to election is admissible; and incom. 

tion at the time of death; 8 and when the withdrawal petent, irrelevant, or immaterial evidence is inadmissible. 

of the surviving spouse from the common home has In accordance with general rules, competent evi- 
been established, the burden is on him or her to dence which is relevant and material to issues relat- 


2. N.Y,—In re Savage’s Will, 104 N. 
Y.S.2d 645, 199 Misc. 835—In re 
Smith's Will, 72 N.Y.S.2d 609, 190 
Misc. 285—In re Guggenheim’s Es¬ 
tate, 45 N.Y.S. 2d 871, 180 Misc. 833 
—In re Chandler's Will, 26 N.Y.S. 
2d 280, 175 Misc. 1029—In re Mc- 
Glone’s Will, 13 3ST.Y.S.2d 76, 171 
Misc. 612, reversed on other 
grounds 17 N.Y.S.2d 316, 258 App. 
Div. 596, reversed on other grounds 
32 N.E.2d 539, 284 N.Y. 527, affirmed 
Irving Trust Co. v. Bay, 62 S.Ct. 
398, 314 U.S. 556, 86 L.Ed. 1734, 137 
A.L.R. 1093—In re Green’s Estate, 
280 N.Y.S. 692, 155 Misc. 641, af¬ 
firmed In re Green’s Will, 284 N.Y. 

S. 370, 246 App.Div. 583. 

Pa.—In re Heath’s Estate, 41 A. 2d 
353, 156 Pa.Super. 597. 

In re Jac’s Estate, Orph., 27 West. 
L.J. 233, reversed on other grounds 
49 A.2d 360, 355 Pa. 137. 

Va.—Ballard v. Cox, 62 S.E.2d 1, 191 
Va. 654. 

Burden of proving circumstances 
warranting extension of time for 
election see supra § 1249. 

Borden of proof on whole case 

(1) On application of executors for 
determination of right of testator's 
widow to elect to take under the De¬ 
cedent Estate Law against the provi¬ 
sions of the will, burden of proof on 
whole case was on executors and wid¬ 
ow was not required to go forward 
with evidence, until executors made 
out a prima facie case under the 
pleadings concerning execution of 
agreement by widow before marriage 
whereby she waived all claims of 
dower or participation in testator’s 
estate. 

N.Y.—In re McGlone's Will, 11 N.Y. 
S.2d 3, 256 App.Div. 1074. 

(2) In proceeding for final Judicial 
settlement of decedent’s estate, in¬ 
volving validity of written agree¬ 
ment executed by widow during mar¬ 
riage, releasing dower and other in¬ 
terests in husband's estate, widow 
was not required to go forward with 
evidence to substantiate her claim of 
inequality, fraud or duress until exec¬ 
utor made out a prima facie case. 
N.Y.—In re Leggett's Estate, 32 N.Y. 

S.2d 921. 

3. Fla.—Horney v. Rhea, 12 So.2d 
302, 152 Fla. 817. 


N.Y.—In re Colaci's Estate, 42 N.E.2d 
466, 288 N.Y. 158. 

In re Sturmer’s Estate, 101 N.Y. 
S.2d 25, 277 App.Div. 503, reversed 
on other grounds 100 N,E.2d 155, 
303 N.Y. 98. 

In re Sommers’ Estate, 104 N.Y.S. 
2d 453, 200 Misc. 1013. 

Antenuptial agreement 

In executors’ proceeding for deter¬ 
mination that testator's surviving 
widow was not entitled to elect to 
take against testator’s will, burden 
of proving valid execution of ante¬ 
nuptial agreement between testator 
and widow, under which widow re¬ 
nounced right to share in testator’s 
estate, rested on the executors. 

N.Y.—In re McGlone’s Will, 17 N.Y.S. 
2d 316, 258 App.Div. 596, reversed 
on other grounds 32 N.E.2d 539, 284 
N.Y. 527, affirmed Irving Trust Co. 
v. Day, 62 S.Ct. 398, 314 U.S. 556, 
86 L.Ed. 1734, 137 A.L.R. 1093. 
Consideration. 

In surviving wife’s action to cancel 
written waiver to take under hus¬ 
band's will, husband’s representatives 
had the burden to show not only that 
there was some consideration, but an 
adequate consideration for the waiver 
and election by the wife, in view of 
rule that all transactions between 
husband and wife by which one ob¬ 
tains any advantage from the other 
are presumed to be entered into by 
the latter without consideration and 
under undue influence. 

Cal.—Gaines v. California Trust Co., 
121 P.2d 28, 48 C.A.2d 709. 

No burden, to show agreement was 
equitable 

In proceeding for a determination 
of widow’s right to elect to take an 
intestate share of her husband’s es¬ 
tate against his will, where, before 
execution of antenuptial agreement 
between seventy-flve-year-old hus¬ 
band and sixty-one-year-old widow, 
widow had had ample time in which 
to secure legal advice and as his 
housekeeper to acquaint herself with 
his financial worth, and widow was 
advised what she was releasing, exec¬ 
utor did not have burden to show that 
agreement was equitable. 

N.Y.—In re Moore’s Will, 41 N.Y.S.2d 
697. 

4L. Ala.—Merchants' Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 222 
Ala. 518, 74 A.L.R. 646. 
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5 - N.Y.—Application of Carr, 134 ft. 
Y.S.2d 513, affirmed 134 N.Y.S.2d 
280, 284 App.Div. 930, reargument 
denied 139 N.Y.S.2d 275. 

6. N.Y.—In re Maiden’s Estate, 31 ft 
E.2d 889, 284 N.Y. 429. 

In re Quick’s Estate, 28 N.Y.S. 
2d 10, 262 App.Div. 808—In re Vo¬ 
gel's Will, 295 N.Y.S. 913, 251 App. 
Div. 741. 

In re Guggenheim’s Estate, 45 N. 
Y.S.2d 871, 180 Misc. 833—In re 
Boesenberg’s Estate, 37 N.Y.S.2d 
194, 178 Misc. 3, reversed on other 
grounds 39 N.Y.S.2d 418, 265 App. 
Div. 484—Thompson v. Thompson, 
299 N.Y.S. 55, 163 Misc. 946, af¬ 
firmed 2 N.Y.S.2d 858, 254 App.Div. 
601—In re Wheeler's Will, 282 N.Y. 
S. 642, 156 Misc. 830—In re Green’s 
Estate, 280 N.Y.S. 692, 155 Miac. 
641, affirmed In re Green’s Will, 284 
N.Y.S. 370, 246 App.Div. 583. 

In ro Ward's Will, 98 N.Y.S.2d 
641—In ro Mooney’s Will, 86 N.Y.S. 
2d 485—In re Edwards' Estate, 63: 
N.Y.S.2d 64—In re Glover's Will, 
45 N.Y.S.2d 908, affirmed 47 N.Y.S. 
2d 600, 267 App.Div. 913, appeal de¬ 
nied 48 N.Y.S.2d 453, 267 App.Div. 
986—In re Botsford's Estate, 2T 
N.Y.S.2d 932. 

Pa.—In re Jac's Estate, 49 A.2d 360, 
355 Pa. 137—In re Buckley's Estate, 
35 A.2d 69, 348 Pa. 311. 

In re Graver's Estate, 81 PaDist. 
& Co. 306, 25 Leh.L.J. 23. 

In re Gross's Estate, Orph., 5$ 
Lanc.L.Rov. 17. 

7. N.Y.—In re Chandler’s Will, 26 N 
Y.S.Sd 280, 175 Misc. 1029. 

In re Glover's Will, 45 N.Y.S.2d 
908, affirmed 47 N.Y.S.2d 600, 267 
App.Div. 913, appeal denied 48 N. 
Y.S.2d 453, 267 App.Div. 986. 

Pa.—In re Buckley's Estate, 35 A.2d 
69, 348 Pa. 311. 

8. N.Y.—In re Smith’s Will, 72 N.Y. 
S.2d 609, 190 Misc. 285. 

9 . N.Y.—In re Sitkin’s Will, 271 N- 
Y.S. 688, 151 Misc. 448. 

Pa.—In re Buckley’s Estate, 35 A.2d 
69, 348 Pa. 311. 

In re Heath’s Estate, 41 A-2d 353, 
156 Pa.Super. 597. 

In re Graver’s Estate, 81 Pa.Dist~ 
& Co. 306, 25 Leh.L.J, 23. 

In re Gress’s Estate, Orph., 53* 
Lanc.Rev. 17—In re Omelchenko's- 
Estate, Orph., 3 Lebanon 38. 
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ing to election is admissible; and incompetent, ir¬ 
relevant, or immaterial evidence is inadmissible. 10 
Accordingly, evidence has been held admissible as 
bearing on the good faith of the executor in his 
dealings with the widow; 11 and proof of the circum¬ 
stances surrounding the execution of an agreement 
whereby a spouse waived the right to elect to take 
against the will of the other spouse is admissible. 12 

The circumstance that the widow was content 
with the terms of her husband’s will when it was 
made is admissible as tending to show her subsequent 
attitude of mind toward it. 13 Recitals in widow’s 
will providing for distribution in accordance with 
terms of husband’s will, if he should die before 
she did, are admissible as tending to show an inten¬ 
tion to take under his will, 14 but not conclusive 
where it is shown that her will was executed before 
his and that there was no understanding between 
them for a joint testamentary scheme. 15 

A receipt signed by the widow is admissible. 16 
Where the judgment roll in a matrimonial action 
is ambiguous as to whether abandonment of the de- 
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ceased spouse by the survivor had been pleaded 
and litigated, the record is admissible to determine 
the fact ; 17 and the record of a court in support pro¬ 
ceedings is admissible as evidence of desertion by 
the surviving spouse. 18 A letter by the deceased to 
his wife is admissible for the purpose of establishing 
an offer by the deceased to resume marital relations 
with his wife; 19 and failure of the wife to accept 
reconciliation may be given due weight on the issue 
of whether she had abandoned her husband. 20 

It is improper, however, on the issue of alleged 
prior abandonment to consider self-serving declara¬ 
tions as to past events contained in a letter by de¬ 
ceased 21 or in the will of deceased. 22 

c. Weight and Sufficiency 

The general rules as to sufficiency of evidence to sup¬ 
port findings of fact apply to evidence in support of find¬ 
ings on issues relating to election to take under or against 
a will, or loss or relinquishment of the right to elect. 

The general rules as to sufficiency of evidence 
to support findings of fact apply to evidence in 
support of findings on issues relating to election, 23 


10. N.Y.—In re Schmidt's Will, XI 
N.Y.S.2d 966, 171 Misc. 95, affirmed 
11 N.Y.S.2d 972, 257 App.Div. 827, 
appeal denied 14 N.Y.S.2A 151, 267 
App.Div. 978, affirmed 27 N.E.2d 
201, 282 N.Y. 787. 

Pa.—In re Charles worth's Estate, 
Orph., 24 Leh.L.J. 221. 

Testimony of Interested children of 
spouse 

(1) Testimony of widow’s children 
hy former marriage was competent in 
proceeding involving validity of 
agreement executed by widow during 
marriage releasing dower and other 
interests in husband’s estate, al¬ 
though it could not be given same 
probative effect as similar testimony 
by disinterested witnesses, particu¬ 
larly where testimony referred to oc¬ 
currences nearly twenty years previ¬ 
ous to proceeding when children were 
minors. 

N.Y.—In re Leggett’s Estate, 32 N.Y. 
S.2d 921. 

(2) Testator’s daughter was com¬ 
petent to testify as to abandonment 
of testator by his wife, although 
daughter's evidence without corrob¬ 
oration would be insufficient to es¬ 
tablish abandonment whereby inter¬ 
ests of her children could be pro¬ 
moted. 

N.Y.—In re Gahan’s Estate, 86 N.Y.S. 
2d 833, 194 Misc. 413, affirmed Ap¬ 
plication of Williams, 97 N.Y.S.2d 
232, 276 App.Div. 647. 

11. Tenn.—Baker v. Baker, 142 S.W. 
2d 737, 24 Tenn.App. 220. 

12. N.Y.—In re Moore’s Estate, 1 N. 
Y.S.2d 281, 165 Misc. 683, affirmed 
6 N.Y.S.2d 369, 254 App.Div. 856, 


appeal denied 7 N.Y.S.2d 572, 255 
App.Div. 774, affirmed 21 N.E.2d 
512, 280 N.Y. 733. 

13. Iowa.—Schubert v. Barnholt, 158 
N.W. 662, 177 Iowa 232. 

14. Ill.—Emmert v. Hill, 226 Ill.App. 
1. 

15. Ill.—Emmert v. Hill, supra. 

16. Iowa.—Wright v. Breckenridge, 
101 N.W. Ill, 125 Iowa 197. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

17. N.Y.—In ro Mindheim's Estate, 
83 N.Y.S.2d 587, affirmed 58 N.Y.S. 
2d 910, 269 App.Div. 1033, affirmed 
68 N.E.2d 878, 296 N.Y. 592. 

la Pa.—In re Graver’s Estate, 81 
Pa.Dist. & Co. 306, 25 Leh.L.J. 23. 

19. N.Y.—In re Boesenberg’s Estate, 
39 N.Y.S.2d 418, 265 App.Div. 484. 

20. N.Y.—In re Boosenberg’s Estate, 
supra. 

21. N.Y.—In re Boosenberg’s Estate, 
supra. 

22. N.Y.—In re Boosenberg's Estate, 
supra. 

In re Ward’s Will, 98 N.Y.S.2A 
641. 

23. Kan.—Larned v. Larned, 158 P. 
3, 98 Kan. 328. 

69 C.J. p 1126 note 25. 

Evidence held sufficient 

(1) To show that alleged widow’s 
marriage to decedent was invalid and 
that her purported election, as dece¬ 
dent's widow, to take against dece¬ 
dent’s will was void and that her in¬ 
terest in decedent’s estate was limit¬ 
ed to that given her by his will. 
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N.Y.—In re Petersen’s Estate, 78 N. 

Y.S.2d 572, 192 Misc. 243. 

(2) To establish that inconsisten¬ 
cies between deeds by testatrix con¬ 
veying fee-simple titles to her son 
and daughter and provisions of sub¬ 
sequently executed will giving son 
and daughter only a life estate in the 
same realty were intentional, requir¬ 
ing the son and daughter to make an 
election between favorable provisions 
of will and deeds. 

Ill.—Oglesby v. Springfield Marine 

Bank, 69 N.E.2d 269, 395 Ill. 37. 

(3) To show existence of confiden¬ 
tial relationship between executor 
and widow at time he induced her to 
withdraw her renunciation of her 
husband’s will and deed her right in 
her husband's estate to himself as 
executor. 

Ill.—Lipscomb v. Allen, 132 N.E. 206, 

298 Ill. 537. 

Evidence held insufficient 

(1) To show valid marriage be¬ 
tween deceased and person claiming 
right of election as surviving spouse. 
N.Y.—In re Petersen’s Estate, 78 N.Y. 

S.2d 572, 192 Misc. 243. 

In re Darling’s Estate, 14 N.Y.S. 

2d 891. 

(2) To support trial court's revoca¬ 
tion of widow's prior election to take 
under will. 

Ohio.—Morrison v. Morrison, 132 N. 

E.2d 233, 99 Ohio App. 203. 

(3) In bill by devisees of widow 
to set aside confirmation by her of 
her husband's will and deed she made 
to her husband's executor, to sustain 
burden resting on executor to show 
by clear and convincing proof that 
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such as a finding of election to take against the 
will, 24 or of loss or waiver of right to file an elec¬ 
tion to take under the statute. 25 Evidence of an 
intention to take under a will in lieu of a distribu¬ 
tive share should be clear and satisfactory. 26 Ex¬ 
press proof of a widow’s knowledge of her statutory 
rights is not always necessary to establish an elec¬ 
tion in pais to take under the will, since knowledge 
on her part may be inferred from her acts and 


declarations and from long failure to dissent from' 
the provisions of the will. 27 Proof of the terms of 
an agreement defeating the right to elect must be 
clear and positive. 28 To meet the burden of prov¬ 
ing abandonment of deceased by the surviving 
spouse, proof is required which would sustain a 
judgment of separation against the latter in favor 
of the former, if living. 29 The record of a court 
wherein the husband was required to pay for the 


execution of deed to Mm was widow's 
deliberate desire. 

Ill.—Lipscomb v. Allen, 132 N.E. 206, 
298 Ill. 537. 

24 . Iowa.—Watrous v. Watrous, 163 
N.W. 439, 180 Iowa 884. 

Pa.—In re Gress’s Estate, Orph., 53 
Lanc.L.Rev. 17. 

69 C. J. p 1126 note 26. 

Evidence held sufficient 

(1) To show valid election by wid¬ 
ow to take her intestate share of her 
husband’s estate. 

N.Y.—In re Englebardt's Will, 108 
N.Y.S.2d 222. 

69 C.J. p 1126 note 26 [a]. 

(2) To establish that notice of 
election by testatrix’ husband had 
been personally served on her nomi¬ 
nated executor and retained by him. 
N.Y.—In re Willner's Estate, 102 N. 

Y.S.2d 246, 199 Misc. 31, appeal dis¬ 
missed 103 N.Y.S. 2d 135. 

Evidence held insufficient 

To determine surviving widow's 
claim under limited right of election 
to take against will where proof 
showed, inter alia, that will provi¬ 
sions for widow fell short of her in¬ 
testate share but extent of deficiency 
could not be determined until silver¬ 
ware which had been specifically be¬ 
queathed had been evaluated. 

N.Y.—In re Weiss’ Estate, 149 N.Y.S. 
2d 286. 

25 . Mich.—Lamb v. Lamb, 158 N.W. 
863, 192 Mich. 466. 

Evidence held sufficient 

(1) To warrant conclusion that 
wife, who was not mentioned in de¬ 
cedent’s will, was entitled to elect 
to share in decedent's estate as if de¬ 
cedent had died intestate. 

N.Y.—In re Botsford’s Estate, 27 N. 
Y.S.2d 932. 

(2) To establish prima facie that 
agreement under which widow re¬ 
nounced right to share in testator’s 
estate was binding on widow. 

N.Y.—In re McGlone's Will, 17 N.Y.S. 

2d 316, 258 App.Div. 596, reversed 
on other grounds 32 N.E.2d 539, 284 
N.Y. 527, affirmed Irving Trust Co. 
v. Day, 62 S.Ct. 398, 314 U.S. 556, 
86 L.Ed. 1734, 137 A.L.R. 1093. 

In re Leggett's Estate, 32 N.Y.S. 
2d 921. 

69 C.J. p 1126 note 27 Taj. 

(3) To show that wife had entered 
Into agreement releasing rights in 


husband's estate voluntarily, and that 
it was entirely free from fraud, con¬ 
cealment, or overreaching. 

Cal.—Opp v. Frye, 161 P.2d 235, 70 
C.A.2d 478. 

N.Y.—In re Herrick’s Estate, 31 N.Y. 
S.2d 121, 177 Misc. 537. 

In re Leggett’s Estate, 32 N.Y.S. 
2d 921. 

Pa—In re Inskipt's Estate, 188 A. 
127, 324 Pa. 406. 

(4) To compel deceased husband’s 
executor to offer additional proof to 
substantiate validity of release. 

N.Y.—In re Leggett’s Estate, supra 
Evidence held insufficient 

(1) To bar widow's right to take 
against will. 

Kan.—Williams v. Sechler, 273 P. 447, 
127 Kan. 314. 

69 C.J. p 1126 note 26 [b]. 

(2) To sustain finding that it was 
not true that wife did not receive any 
consideration for her waiver. 

Cal.—Gaines v. California Trust Co., 
121 P.2d 28, 48 C-A.2d 709. 

28 . Iowa.—Prichard v. Anderson, 278 
N.W. 348, 224 Iowa 1162. 

Evidence of widow’s intention to 
take homestead in deceased husband’s 
realty under will, in lieu of a dis¬ 
tributive share, should be clear and 
satisfactory. 

Iowa.—Prichard v. Anderson, supra. 
Clear, cogent, and convincing proof 
required 

A widow may elect to accept the 
testamentary provisions made for her 
by her husband within the year, but 
if such election is alleged to have 
been made, proof should be clear, co¬ 
gent and convincing. 

Va.—Simmons v. Simmons, 15 S.E.2d 
43, 177 Ya. 629. 

Evidence held sufficient to show 

(1) Election by widow to take un¬ 
der will. 

Ark.—McEachin v. Peoples Nat. 

Bank, 87 S.W.2d 12, 191 Ark. 544. 
Iowa.—Sefcik v. Sheker, 41 N.W.2d 
709, 241 Iowa 571—Anderson v. 
GifTt, 294 N.W. 721, 229 Iowa 515— 
Kinnett v. Ritchie, 273 N.W. 175, 
223 Iowa 543. 

Kan.—In re Anderson's Estate, 156 P. 
2d 860, 159 Kan. 512—Cox v. Mc- 
Broom, 122 P.2d 185, 155 Kan. 2. 
Okl.—Kinnett v. Goodno, 41 P.2d 824, 
170 Okl. G20. 

Tex.—Bradshaw v, Parkman, Civ. 
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App., 254 S.W72d 865, refused no 
reversible error—Evans v. Jacobs, 
Civ.App., 249 S.W.2d 98, error re¬ 
fused no reversible error. 

69 C.J. p 1126 note 25 [a]. 

(2) Election by surviving husband 
to take under will. 

Minn.—In re McBride's Estate, 263. 

N.W. 105, 195 Minn. 319. 

Okl.—In re Williams’ Estate, 272 P. 
2d 397. 

69 C.J. p 1126 note 25 [c]. 

(3) That widow at time of signing 
paper accepting provisions of hus¬ 
band's will did not know what her 
statutory rights were and was ig¬ 
norant to a large extent of amount 
of husband’s estate, and hence was 
not bound by written acceptance of 
provisions of husband’s will. 

Va.—Simmons v. Simmons, 15 S.E.2d 
43, 177 Ya. 629. 

Evidence held insufficient to prove 

(1) Oral agreement to abide by 
terms of will. 

Ill.—Golden v. Golden, 66 N.E.2d 602, 
393 Ill. 536. 

(2) That defendant received prop¬ 
erty rights in consideration of her 
oral agreement to abide by terms of 
her husband's will, so as to bo estop¬ 
ped to file any renunciation thereof 
after husband's death. 

Ill.—Golden v. Golden, supra. 

27. Kan.—In re Anderson’s Estate, 
156 P.2d 860, 159 Kan. 512—Cox v. 
McBroom, 122 P.2d 185, 155 Kan. 2 
—Cook v. Lawson, C6 P. 1028, 6X 
Kan. 854. 

28. Pa.—In re Hoehl's Estate, 183 A. 
767, 321 Pa. 66. 

Contract to accept provisions of will 
A wife’s contract, during the life¬ 
time of her husband, to accept the 
provisions of her husband’s will must 
bo established under the clearest and 
most convincing evidence. 

Ill.—Golden v. Golden, 66 N.E.2d 662, 
393 Ill. 536. 

28. N.Y.—In re Quick's Estate, 28 N. 

Y.S.2d 10, 262 App.Div. 808. 
Evidence held sufficient 

(1) To show that husband abandon¬ 
ed testatrix, unjustifledly and without 
her consent. 

K.Y.—In re Wandmayer’s Estate, 34 
N.Y.S.2d 928, 178 Misc. 464. 

(2) To show that in proceeding be¬ 
tween husband and wife the court 
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support of his wife, while not conclusive evidence of 
desertion by the husband, is persuasive of the 
fact. 30 Filing of an instrument purporting to be 
an election with the recorder of deeds, and subse¬ 
quent placing of the paper with other papers of the 
estate in the clerk’s office of the probate court, is 
not sufficient evidence of its filing in the clerk’s of¬ 
fice as required by statute, and of its filing within the 
statutory time. 31 Where the common-law rule rec¬ 
ognizing the right of the wife to take under statu¬ 
tory and testamentary provisions prevails, intent of 
the testator that the provisions made for his widow 
should be in lieu of her marital rights in his estate 
must be proved beyond a reasonable doubt. 32 

§ 1284. Questions of Law and Fact and In¬ 
structions 

Whether the evidence shows an intention to elect 
to take under will or statute is a question of fact; but 
where there is an entire absence of evidence to support 
a claim to take against the will, the question of election 
is one of law. Whether an election, when made, operates 
as an estoppel under the circumstances is a question of 
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law. Instructions on the weight of evidence are erro¬ 
neous. 

Whether the evidence shows an intention to elect 
to take under will or statute is a question of fact, 33 
and should be submitted to the jury if there is any 
evidence to support the issue. 34 Where there is 
an entire absence of evidence to support a claim to 
take against the will, the question of election is one 
of law, 35 and where reasonable minds cannot differ 
as to the effect of acts and declarations of the elect¬ 
ing party, election may be held to exist as a matter 
of law. 36 The existence of fraud asserted by the 
widow as a ground for setting aside a waiver of the 
right to elect executed by her is a question of fact. 37 
The question whether an election, when made, op¬ 
erates as an estoppel under the circumstances is one 
of law. 38 

A charge that the fact that the wife permitted the 
husband’s property, other than the community prop¬ 
erty, to be divided among his legatees and devisees, 
would not itself show that she elected to take under 
the will, was erroneous, as being on the weight of 
the evidence. 39 


had determined that wife had aban¬ 
doned husband without legal cause. 
N.Y.—In re Mindheim's Estate, 83 N. 
Y.S.2d 587, affirmed 58 N.Y.S.2d 919, 
269 App.Div. 1033, affirmed 68 N.E. 
2d 878, 296 N.Y. 592. 

(3) To sustain finding that wife 
was justified in living separate and 
apart from husband at the time of his 
death. 

Miss.—Stringer v. Arrington, 32 So.2d 
879, 202 Miss. 798. 

(4) To establish that wife’s deser¬ 
tion of husband was justified by his 
ill treatment of her, and that there¬ 
fore her desertion did not excuse his 
failure to provide for her. 

Pa.—In re Jac’s Estate, 49 A.2d 360, 
355 Pa. 137. 

(5) To show that there was a con¬ 
structive desertion of wife by hus¬ 
band. 

Pa.—In re Jac’s Estate, supra, 

^Evidence held insufficient 

(1) To prove abandonment which 
would have barred right of election. 
^N.Y.—In re Maiden's Estate, 31 N.E. 

2d 889, 284 N.Y. 429. 

In re Savage’s Will, 104 N.Y.S.2d 
645, 199 Misc. 835. 

In re Ward’s Will, 98 N.Y.S.2d 
641—In re Mooney’s Will, 86 N.Y. 
S.2d 485—In re Glover's Will, 45 N. 
Y.S.2d 908, affirmed 47 N.Y.S.2d 
600, 267 App.Div. 913, appeal denied 
48 N.Y.S.2d 453, 267 App.Div. 986. 

(2) To warrant decree that notice 
of election by surviving husband to 
take against wife’s will was invalid 
on ground of husband’s abandonment. 
N.Y.—In re Hearn’s Estate, 25 N.Y.S, 


2d 758, 261 App.Div. 924, affirmed 
40 N.E.2d 645, 287 N.Y. 775. 

(3) To show that husband had fail¬ 
ed to support wife. 

N.Y.—In re Chandler's Will, 26 N.Y.S. 
2d 280, 175 Misc. 1029. 

In re Glover’s Will, 45 N.Y.S.2d 
908, affirmed 47 N.Y.S.2d 600, 267 
App.Div. 913, appeal denied 48 N. 
Y.S.2d 453, 267 App.Div. 986. 

(4) To show valid separation 
agreement between deceased wife and 
surviving husband. 

N.Y.—:In re Sitkin’s Will, 271 N.Y.S. 
688, 151 Misc. 448. 

(5) To show husband's payment of 
lump sum to wife pursuant to her 
agreement to accept it in lieu of fu¬ 
ture support. 

N.Y.—In re Sitkin’s Will, supra. 

Hearsay 

In determining whether surviving 
husband who had not been living with 
wife could elect against wife's will, 
testimony that wife had declared to 
witnesses that surviving husband 
failed to support her, and testimony 
that wife had included similar decla¬ 
ration in her will, was without 
weight, since such declarations were 
pure hearsay. 

N.Y.—In re Chamberlain's Estate, 293 
N.Y.S. 253, 161 Misc. 880. 

30. Pa.—In re Graver's Estate, 81 
Pa.Dlst. & Co. 306, 25 Leh.L.J. 23. 

31. Mo.—Daudt v. Musick, 9 Mo.App. 
169. 

32. Yt.—In re Taylor’s Estate, 2 A. 
2d 317, 110 Vt. 80—Phillips v. 
Northfield Trust Co., 179 A. 154, 
107 Vt. 243. 


Common-law rule generally see supra 
§ 1257. 

Presumption that provisions under 
will and statute are cumulative see 
supra subdivision a of this section. 

33. Pa.—In re Heath's Estate, 41 A. 
2d 353, 156 Pa.Super. 597. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Tex.—Graser v. Graser, 215 S,W.2d 
867, 147 Tex. 404—Jones v. Guy, 143 
S.W.2d 906, 135 Tex. 398, 142 A.L.R. 
77—Dakan v. Dakan, 83 S.W.2d 620, 
125 Tex. 305. 

Leach v. Leach, Civ.App., 208 S. 
W.2d 618, refused no reversible er¬ 
ror—White v. Hebberd, Civ.App., 
89 S.W.2d 482. 

69 C.J. p 1127 note 29. 

34. Tex.—Jones v. Guy, 143 S.W,2d 
906, 135 Tex. 398, 142 A.L.R. 77. 

Dunn v. Yinyard, Com.App., 251 
S.W. 1043. 

White v. Hebberd, Civ.App., 89 S. 
W.2d 482. 

35. N.Y.—In re James’ Will, 116 N.E. 
1010, 221 N.Y. 242, reargument de¬ 
nied 117 N.E. 1072, 221 N.Y. 636. 

36. Tex.—White v. Hebberd, Civ. 
App., 89 S.W.2d 482. 

37. N.Y.—In re Phillips’ Estate, 42 
N.Y.S.2d 376, 266 App.Div. 374, re¬ 
versed on other grounds 58 N.E.2d 
504, 293 N.Y. 483, motion denied 
60 N.E.2d 389, 294 N.Y. 662, 

In re Moore’s Will, 41 N.Y.S.2d 
697. 

38. Pa.—Zimmerman v. Lebo, 24 A. 
1082, 151 Pa. 345, 17 L.R.A. 530. 

39. Tex.—Mayo v. Tudor, 12 S.W. 
117, 74 Tex. 471. 
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4. Effect of Election 


§ 1285. On Party Electing in General 

a. In general 

b. Election to take under will 

c. Election not to take under will 

a. In General 

In general, an election Is binding on the person mak¬ 
ing it and those claiming under him. Whether the elec¬ 
tor takes subject to liens or charges depends on the cir¬ 
cumstances in each case. 

In the absence of an effective revocation, as dis¬ 
cussed generally supra §§ 1254, 1255, an election, if 
valid, 40 is binding on the perr n making it 41 and on 
all claiming under him, 42 except a bona fide pur¬ 
chaser of the title without notice of the equity 
against it. 43 This is so regardless of the elector's 
lack of business acumen in making his election, 44 
of his ignorance of law, if the facts are known, 45 
and of the relative values of properties taken and 
surrendered. 46 

No election available . An attempt to make an 
election whether to take under a will or against it, 
when no election is available, is without legal signifi¬ 
cance. 47 


Charges and liens . One taking under a will takes 
subject to charges imposed by the will itself 4 8 or 
by some other act of the testator ; 49 and one who 
takes against the will takes subject to prior liens 
on the property, 50 except in so far as they have 
been charged by the will on land devised to another 
who has accepted the devise on that condition. 51 
Where one, by electing to claim an interest in cer¬ 
tain land under a will, forfeits his right to consum¬ 
mate a contract for the sale to him of such land by 
testator, payments made by him on the contract of 
sale cannot be made a charge on the land against 
the other devisees. 62 

Proceedings to determine effect of election . The 
court determining matters relating to wills general¬ 
ly has been held to have plenary jurisdiction to deter¬ 
mine all matters necessary to make a full, equitable, 
and complete disposition of issues presented in a 
proceeding to determine the effect of an election to 
take under or against a will ; 53 and rules governing 
proceedings before such courts generally have been 
applied in proceedings to determine the effect of 
an election. 64 The enforcement of the rights of a 


40. Ind.—Miller v. Stephens, 63 N.E. 
847, 158 Ind. 438. 

69 C.J. p 1131 note 21. 

41. Mo.—Bostian v. Milens, 193 S.W. 
2d 797, 239 Mo.App. 555, 170 A.L.R. 
424. 

N.C.—Lovett v. Stone, 79 S.E.2d 479, 
239 N.C. 206. 

Ohio.—In re Miller’s Estate, 12 Ohio 
Supp. 108. 

Va.—Owen v. Lee, 37 S.E.2d 848, 185 
Va. 160. 

69 C.J. p 1131 note 22. 

42. N.C.—Lovett v. Stone, 79 S.E.2d 
479, 239 N.C. 206. 

Ohio.—In re Miller's Estate, 12 Ohio 
Supp. 108. 

69 C.J. p 1131 note 23. 

43. Pa.—Mansfield Coal, etc., Co. v. 
Boice, 30 A. 502, 165 Pa. 27. 

44. Ind.—Studebaker Bros. Mfg. Co. 
v. Be Moss, 113 N.E. 417, 62 Ind. 
App. 635. 

45. Ill.—Oglesby v. Springfield Ma¬ 
rine Bank, 69 N.E.2d 269, 395 Ill. 
37. 

Mich.—Bishop v. Hartman, 37 N.W. 

2d 885, 325 Mich. 115. 

Va.—Waggoner v. Waggoner, 68 S.E. 
990, 111 Va. 325, 30 L.R.A..N.S., 
644. 

46. N.Y.—Lee v. Tower, 26 N.E. 943, 
124 N.Y. 370—Caulfield v. Sullivan, 
85 N.Y. 153. 

47. U.S. —Doing v. Riley, C.A.Fla, 
176 F.2d 449. 


48. Ohio.—Lacey v. Birdsall, 33 Ohio 
Cir.Ct. 460. 

69 C.J. p 1132 note 42. 

49. Ala.—Inge v. Boardman, 2 Ala. 
331. 

50. Pa.—In re Celenza’s Estate, 17 
Pa.Dist. & Co. 319. 

69 C.J. p 1132 note 44. 

51. Miss.—Gordon v. James, 39 So, 
18, 86 Miss. 719, 1 L.R.A.,N.S., 461. 

52. Ill.—Cheney v. Ricks, 48 N.E. 
75. 168 Ill. 533. 

53. N.Y.—In re Sand’s Will, 33 N. 
Y.S.2d 668, 178 Misc. 179. 

54. N.Y.—In re Nowakowski's Es¬ 
tate, 149 N.Y. S. 2d 489, 1 A.D.2d 
250, appeal denied Application of 
Szczukowski, 151 N.Y.S.2d 623. 

Authority of court and clerk to make 
findings 

(1) In proceeding to determine the 
effect of election to take against the 
will under the statute, the surrogate 
had authority to direct the clerk to 
take under oath and report the tes¬ 
timony in the proceedings, but that 
clerk was without authority to pass 
on the issues or to make a determi¬ 
nation. 

N.Y.—In re Nowakowski’s Estate, 149 
N.Y.S.2d 489, 1 A.D.2d 250, appeal 
denied Application of Szczukowski, 
151 N.Y.S.2d 623. 

(2) Where trier of fact was the 
surrogate, but he did not see or hear 
the witnesses, which were seen and 
heard by the clerk, who was with¬ 
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out authority to pass on their credi¬ 
bility, the surrogate was in no bet¬ 
ter position to judge credibility and 
weight than the appellate division 
on appeal. 

N.Y.—In re Nowakowski's Estate, 
149 N.Y.S.2d 489, 1 A.B.2d 250, ap¬ 
peal denied Application of Szczu¬ 
kowski, 151 N.Y.S,2d 623. 

Review; presumption of regularity 
of lower court proceedings 

(1) Appellate division must give 
effect to the presumption of regular¬ 
ity of proceedings in the surrogate’s 
court so that, in absence of proof 
to the contrary, the division must 
presume that the surrogate, on tes¬ 
timony reported to him, approved 
rulings of the clerk in a proceeding 
to obtain a determination as to a 
purported election against a will, and 
satisfied himself as to the facts, 
and made the decision and signed the 
decree. 

N.Y.—In re Nowakowski’s Estate, 
149 N.Y.S.2d 489, 1 A.D.2d 250, ap¬ 
peal denied Application of Szczu¬ 
kowski, 151 N.Y.S.2d 623. 

(2) In proceeding to determine ef¬ 
fect of husband’s election to take 
against wife's will, appellate division 
was not entitled to consider the Ques¬ 
tion of constitutionality of the stat¬ 
ute defining the powers of clerks and 
other officers of the surrogate’s 
court, where on the record before 
it the appellate division could not 
say that the clerk heard, tried, and 
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widow or widower on rejecting the will is discussed 
infra § 1288 a. 

1). Election to Take under Will 

Acceptance of the will for any purpose or benefit 
means acceptance for all purposes, including burdens, and 
the renunciation of inconsistent rights or claims. If the 
owner of property disposed of by testator's will accepts 
benefits under the will, he must to that extent renounce 
his interests in the property. 

Under the equitable doctrine of election, accept¬ 
ance of the will for one purpose means its acceptance 
for all purposes; 56 and the acceptance of any bene¬ 
fits is an adoption of the whole will 56 and the 
renunciation of all rights or claims inconsistent 
therewith. 57 Thus, if one elects to take benefits 
under a will he must assume any burdens annexed 
thereto as evidenced by the expressed intention of 
the testator, 68 even though it turns out that the 
burdens are greater than the benefits. 59 So, also, 
where one has elected to take under the will, he must 
conform to all its provisions 60 and conditions, 61 and 
cannot make any additional claim on the estate of 
the testator. 62 


WILLS § 1285 

On the other hand, one electing to take under the 
will is not subject to conditions which a construction 
of the will shows that testator did not intend to 
impose; 68 and he may take everything he is entitled 
to, both under the will and outside of it, 64 unless an 
intention on the part of the testator clearly appears 
that the testamentary gift is made on condition that 
he shall not claim other rights to which he may 
be entitled. 65 He may not, for example, by declin¬ 
ing one gift charged with a burden, estop him¬ 
self to accept another gift by the same will unless 
the two are so joined as to imply a condition that 
both or neither are to be taken 66 

A devisee electing to take under his father's will 
is not estopped to assert a claim based on his inter¬ 
est in his mother's estate, 67 or on a contract be¬ 
tween him and his father and mother where the 
elements of estoppel have not been shown to ex¬ 
ist. 68 

Election by owner of property disposed of by 
testator . Where a testator undertakes to dispose 
of property not his own, and has given a benefit to 


determined the issue in the proceed¬ 
ing. 

N.Y .—In re Nowakowski’s Estate, 
149 N.Y.S.2d 489, 1 A.D.2d 250, ap¬ 
peal denied Application of Szcjzu- 
kowski, 151 N.Y.S.2d 623. 

55. HI.—Remillard v. Remillard, 129 
N.E.2d 744, 6 I11.2d 567. 

56. Ill.—Schlimme v. Schlimme, 4 
N.E.2d 369, 364 Ill. 303. 

Mo.—Colvin v. Hutchison, 92 S.W.2d 
667, 338 Mo. 676, 105 A.L.R. 266. 
Tex.—White v. Hebberd, Civ.App., 
89 S.W.2d 482. 

57. Kan.—Hughes v. Hughes, 107 
P.2d 672, 152 Kan. 720. 

Mo.—Colvin v. Hutchison, 92 S,W.2d 
667, 338 Mo. 676, 105 A.L.R. 266. 
Tex.—White v. Hebberd, Civ.App. 89 
S.W.2d 482. 

Particular rights or claims renounced 

Son who accepted certain sum In 
partial payment of his beneficial in¬ 
terest under father's will was held 
estopped to set up adverse claim to 
defeat operation of other terms of 
will by seeking specific performance 
of alleged verbal promise of father 
to convey certain land to son. 

Ill.—Schlimme v. Schlimme, 4 N.E.2d 
369, 364 Ill. 303. 

Eights or claims held not affected 

If grantees in deeds took title only 
in trust, the acceptance by them of 
other provisions of will of grantor 
did not constitute an election or af¬ 
fect the title held by them to the 
property conveyed by such deeds. 
Ill.—Oglesby v. Springfield Marine 
Bank, 62 N.E.2d 1000, 385 Ill. 414. 


58. N.C.—Ingram v. Ingram, 182 S. 
E. 132, 208 N.C. 643. 

Inoperative intention as Immaterial 
If one elects to take benefits under 
a will, he must assume any burden 
annexed thereto, as evidenced by the 
expressed intention of the testator, 
regardless of fact that such ex¬ 
pressed intention is inoperative in 
and of itself. 

Ohio.—Bennett v. Bennett, 45 N.E.2d 
614, 70 Ohio App. 187. 

59. N.C.—Ingram v. Ingram, 182 S. 
E. 132, 208 N.C. 643. 

Buie applicable to executor 

Where testator after executing 
will conveyed part of property de¬ 
vised to wife for life and which was 
to be sold on her death to reimburse 
executor for sums advanced by him 
to wife as annuities during her life¬ 
time, and executor had notice of con¬ 
veyance before ho qualified and be¬ 
gan paying annuities, executor could 
not discontinue annuities on ground 
that property conveyed to wife was 
insufficient to reimburse him for 
sums so advanced. 

N.C.—Ingram v. Ingram, supra. 

60. Pa.—In re Crozer’s Estate, 
Orph., 31 Del.Co. 285, affirmed 18 
A.2d 323, 341 Pa. 75. 

Tex.—White v. Hebberd, Civ.App., 
89 S.W.2d 482. 

69 C.J. p 1131 note 28. 

61. Pa.—In re Moore's Estate, 177 
A. 333, 117 Pa.Super. 82. 

69 C.J. p 1131 note 29. 

62. Va.—Owen v. Lee, 37 S.E.2d 848, 
185 Va. 160. 

69 C.J. p 1132 note 30. 
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Particular rights held barred by elec¬ 
tion 

(1) Where testator by will grant¬ 
ed cotenants use and income of land 
for twenty years after testator’s 
death and cotenants lived on and 
received income from land until they 
died and executrix of one cotenant 
claimed right to reimbursement for 
improvements made by cotenants on 
land under oral contract with testa¬ 
tor to will cotenants use and income 
of land for twenty years after testa¬ 
tor's death and to reimburse cost of 
improvements made on land, claim 
was barred by election of cotenants 
to take under will. 

Ill.—Lloyd v. Treasurer of State of 
Ill., 82 N.E.2d 470, 401 Ill. 520. 

(2) Application of rule to other 
circumstances see 69 C.J. p 1132 note 
30 [a]. 

63. Ky.—Schaeffer v. Voght's Trus¬ 
tee, 67 S.W. 54, 113 Ky. 41, 23 Ky. 
L. 2291. 

69 C.J. p 1132 note 31. 

64. Tenn.—Nashville Trust Co. v. 
Winters, 130 S.W.2d 152, 23 Tenn. 
App. 262. 

69 C.J. p 1132 note 32. 

65. Va.—Fifleld v. Van Wyck, 27 S. 
E. 446, 94 Va. 557, 64 Am.S.R. 745. 

69 C.J. p 1132 note 32. 

66. Minn.—Begin v. Begin, 107 N.W. 
149, 98 Minn. 122. 

N.C.—McDaniel v. McDaniel, 58 N. 
C. 351. 

67. Iowa.—Hoffman v. Hoffman, 219 
N.W. 311, 205 Iowa 1194. 

68. Iowa.—Kisor v. Litzenberg, 212 
N.W. 343, 203 Iowa 1183. 
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§§ 1285-1286 WILLS 

the person to whom the property belongs, such per¬ 
son, if he accepts the benefits under the will with 
knowledge of all the facts, must renounce his inter¬ 
est to the extent that the testator has disposed of 
the property, and is precluded from asserting his 
claim thereto; 69 but, as appears infra § 1295 b, 
he does not, by electing to keep his own property 
which the testator has attempted to devise to an¬ 
other, forfeit his right entirely to the gift for his 
benefit in the will, but only to the extent necessary 
to compensate the disappointed beneficiary. 

c. Election Not to Take under Will 

The election of a beneficiary to reject a will consti¬ 
tutes a rejection of every provision, and he takes under 
the law apart from the will; but he may act under the 
will in so far as there is no inconsistency. 

The election of a beneficiary to reject a will con¬ 
stitutes a rejection of every provision of the will, 70 
including those provisions that may have been ad¬ 
vantageous to the beneficiary. 71 Thus, the election 
to take against the will of the donee of a power 
renders nugatory the appointment by the donee. 72 

One renouncing the will takes under the law un¬ 
controlled by the terms of the will, 73 especially 
where the will is not probated. 74 

On the other hand, the beneficiary of a will reject¬ 
ing it may invoke it for some purposes where to 


do so is not inconsistent with his rejection, 78 as 
where he invokes it in some other capacity. 79 Thus, 
he may still take under it as trustee for another, 7 ? 
or as testamentary guardian of an infant benefici¬ 
ary. 78 

§ 1286 . On Spouse 

In general, an affirmative election Is binding on the 
surviving spouse and not subject to revocation or amend¬ 
ment in the absence of special circumstances. 

In general, an affirmative election by a surviving 
spouse is binding on such spouse and not subject to 
revocation in the absence of a showing that he or 
she was of unsound mind, or under legal disability* 
or that the execution of the election instrument was. 
procured by fraud or other unlawful means; 79 and 
where a surviving spouse has entered into a valid 
contract to take under a will, the contract, properly 
pleaded and proved, may stand as a bar to such per¬ 
son’s recovery in an action for statutory rights in the 
estate based on a renunciation of the will. 80 How¬ 
ever, it has been held that an inchoate election is not 
binding prior to the proper institution of probate pro¬ 
ceedings. 81 Moreover, where a widow is not required 
to make any election to take under the terms of her 
husband’s will, any agreement or apparent election 
made prior to the expiration of the statutory period 
for making an election will not be binding during 
the period in which she may make an adverse elec- 


69. Kan.—Hughes v. Hughes, 107 P. 

2d 672, 152 Kan. 720. 

N.Y.—In re Merritt's Estate, 4 N.Y. 
S.2d 888, 254 App.Div. 202, modified 
on other grounds In re Lyons, 21 
N.E.2d 365, 280 N.Y. 301. 

In re Collins’ Estate, 282 N.Y.S. 
728, 156 Misc. 783—In re Smith’s 
Estate, 260 N.Y.S. 270, 150 Misc. 
367. 

Ohio.—Atwood v. Miller, 10 Ohio 
Supp. 131. 

Pa.—Shapley v. Light, 26 Pa.Dist. 
& Co. 505. 

69 C.J. p 1142 note 70. 

Rights dependent on will 

Diamond bequeathed to son who 
took under will passed under pro¬ 
visions of will and was held by son 
subject to terms of will, even though 
diamond had belonged to son. 

Pa.—In re Moore’s Estate, 177 A. 
333, 117 Pa.Super. 82. 

70- N.Y.—Chase Nat. Bank v. Fra¬ 
zier, 276 N.Y.S. 524, 243 App.Div. 
623, affirmed 199 N.E. 626, 269 N. 
Y. 541. 

71. N.Y.—Chase Nat. Bank v. Fra¬ 
zier, supra. 

Rejection of burdens; loss of benefits 

Testator’s cotenant, by selling her 
undivided one-half interest in realty 
to purchaser who thereupon obtained 


a partition and sale of realty, elected 
to reject the burdens imposed on her 
interest in realty by will devising 
to testator’s daughter use of testa¬ 
tor’s interest in realty during coten¬ 
ant's life, and cotenant thereby for¬ 
feited benefits under other provi¬ 
sions of will directing daughter to 
pay taxes and living and personal ex¬ 
penses of cotenant out of proceeds 
of sale of other realty. 

Ohio.—Brenneman v. Seeds, Prob., 71 
N.E.2d 724. 

72. N.Y.—Chase Nat. Bank v. Fra¬ 
zier, 276 N.Y.S. 524, 243 App.Div. 
623, affirmed 199 N.E. 526, 269 N. 
Y. 541. 

73. Iowa.—McGarry v. Mathis, 282 
N.W. 786, 226 Iowa 37. 

Tex.—McWhorter v. Gray, Civ.App., 
4 S.W.2d 302. 

74. Tex.—McWhorter v. Gray, su¬ 
pra. 

75. Wis.—In re Hagemeister’s Will, 
167 N.W. 308, 167 Wis. 246. 

76. Wis.—In re Hagemeister’s Will, 
supra. 

77. Ya.—Mitchells v. Johnsons, 6 
Leigh 461, 33 Va. 461. 

78. Wis.—In re Hagemeister’s Will, 
167 N.W. 308, 167 Wis. 246. 

69 C.J. p 1132 note 39. 
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79. Ind.—Haas v. Haas, 96 N.E.2d 
116, 121 Ind.App. 335, rehearing 
denied 98 N.E.2d 232, 121 Ind.App. 
335. 

80. Enforceability of contract 

In action by plaintiff for admeas¬ 
urement of dower, wherein defendant 
pleaded and proved a contract with 
plaintiff that latter would take under 
will, contract not being void, it stood 
as bar to plaintiff’s recovery in ab¬ 
sence of showing it was procured by 
fraud, duress, or undue influence, un¬ 
less by their conduct parties were 
estopped or the equities of their po¬ 
sitions otherwise were such that they 
would not be permitted to enforce it. 
Mo.—Cronacher v. Runge, 98 S.W.2d 
603. 

81. Revocation of probate in other 
jurisdiction 

Widow was held entitled to elect 
to take dower, notwithstanding fact 
that after first probate of will in New 
York as will of nonresident, widow 
had indicated intention not to elect 
dower, where such inchoate election 
was specifically receded from prior to- 
order revoking probate of will in 
Florida as foreign will, and award¬ 
ing original domiciliary probate. 

Fla.—Murphy v. Murphy, 170 So. 866,. 
125 Fla. 855. 
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tion, 82 provided her action and conduct has not 
adversely affected the rights of others. 83 

Amendment of election by surviving spouse. De¬ 
pending on the circumstances in the particular case, 
a surviving spouse electing to take under the will 
of decedent has been held not ordinarily entitled to 
amend the election. 84 Thus, where a husband has 
full knowledge of the extent of his wife’s estate, of 
the provisions of her will and of the character of 
the paper he signs in making his election to take 
under the will, his petition for leave to take against 
the will will be dismissed. 85 However, where a 
husband seeks not to revoke his election, but to 
make it effective by changing words therein which 
were erroneously included, his petition to amend will 
be granted if no rights of third persons have in¬ 
tervened. 86 


WILLS §§ 1286-1287 

§ 1287. - Taking under Will 

a. In general 

b. Status as creditor or purchaser 

c. Liability to abatement and for pay¬ 

ment of debts 

d. Rights as affected by status of prop¬ 

erty 

a. In General 

A surviving spouse’s acceptance of the beneficial pro¬ 
visions of the will of the deceased spouse is acceptance 
of the Whole will and the renunciation of all inconsistent 
rights. 

Where the widow accepts provisions made for her 
in her husband’s will it operates as an acceptance 
of the will as a whole, 87 and she thereby becomes 
entitled to benefits arising therefrom. 88 In addition, 
she renounces all rights inconsistent with the will 
and her election, 89 being bound by all of its valid 
provisions 90 and conditions. 91 


82. Fla.—Exchange Nat. Bank of 
Winter Haven v. Smith, 4 So. 2d 
675, 148 Fla, 473. 

83. Fla.—Exchange Nat. Bank of 
Winter Haven v. Smith, supra. 

84. Election to take sum and receive 
income 

Where by will testator gave his 
widow a certain sum in cash and net 
income from trust estate during her 
lifetime and widow elected to lake 
the sum outright and to receive full 
income from balance of trust estate, 
widow was not entitled to construc¬ 
tion of notice of election previously- 
filed, and to file an amended election 
to take intestate share. 

N.Y.—In re Wyand’s Will, 2 N.Y.S. 
2d 645, 253 App.Div. 921. 

85. Pa.—In re O’Brien's Estate, 93 
A. 1064, 248 Pa. 349. 

86. Pa.—In re Palmer's Estate, 24 
Pa.Dist. 742. 

69 C.J. p 1127 note 41. 

87. Mo.—Andrews v. Brenizer, App., 
230 S.W.2d 787. 

69 C.J. p 1132 note 48. 

88. Wis.—In re Schaech's Will, 31 
N.W.2d 614, 252 Wis. 299, rehear¬ 
ing denied 33 N.W.2d 319, 252 Wis. 
299. 

69 C.J. p 1132 note 49. 

89. Ga.—Wilder v. Federal Land 
Bank of Columbia, 186 S.E. 196, 182 
Ga. 551. 

La.—Grayson v. Sanford, 12 La.Ann. 
646. 

—Yungerman v. Yungerman, 170 
A. 170, 165 Md. 609, 91 A.L.B. 863. 
Mo.—Andrews v. Brenizer App., 230 
S.W.2d 787. 

N.Y.—In re Sobel’s Estate, 22 N.Y.S. 

2d 732, 175 Misc. 171. 

Ohio.—Atwood v. Miller, 10 Ohio 
Supp. 131. 


Pa.—In re Strong’s Estate, Orph., 
58 Montg.Co. 303, 66 York Leg.Rec. 
86 . 

Tex.—Lindsley v. Lindsley, 163 S.W. 

2d 633, 139 Tex. 512. 

Wis.—In re Schaech’s Will, 31 N.W. 
2d 614, 252 Wis. 299, rehearing 
denied 33 N.W.2d 319, 252 Wis. 299. 
69 C.J. p 1133 note 51. 

Property held jointly with testator 

A woman who held realty under 
original deed with her husband as 
joint tenant, and elected to take 
under husband's will devising such i 
realty to her for life, with remainder 1 
in trust to his and her children and 
grandchildren, thereby impliedly re¬ 
leased any interest she had as joint 
tenant. 

U.S.—Bird v. Stein, C.A.Miss., 204 F. 
2d 122, rehearing denied 205 F.2d 
512. 

Preferred lien 

Widow who accepted personal prop¬ 
erty and life estate in realty de¬ 
vised to her by husband was estop¬ 
ped to assort claim to preferred lien 
on such realty. 

N.C.—Rouse v. Bouse, 75 S.E.2d 300, 
237 N.C. 492. 

90. Ind.—Haas v. Haas, 96 N.E.2d 
116, 121 Ind.App. 335, rehearing de¬ 
nied 98 N.E.2d 232, 121 Ind.App. 
335. 

Ohio.—Landfear v. Scharkofsky, 32 
Ohio N.P.,N.S„ 217, reversed on 
other grounds 197 N.E. 810, 50 Ohio 
App. 213—Weller v. Weller, 32 Ohio 
N.P.,N.S„ 329. 

Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S,E.2d 
282, 194 Va. 1. 

Wash.—Cummings v. Sherman, 132 
P,2d 998, 16 Wash.2d 88. 

| Wis.—In re Schaech's Will, 31 N.W. 
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2d 614, 252 Wis. 299, rehearing de¬ 
nied 33 N.W.2d 319, 252 Wis. 299. 

69 C.J. p 1133 note 52. 

Provision against disposition of 
realty 

Where husband and wife executed 
joint will, which entitled survivor 
to receive all of the property, to- 
manage the same but not to dispose 
of any of real estate unless neces¬ 
sary to pay debts, and provided for 
disposition on death of survivor, and 
wife probated will, and took posses¬ 
sion of the property, wife was estop¬ 
ped to subsequently make any other 
disposition of the property. 

Tex.—Dufner v. Haynen, Civ.App., 
263 S.W.2d 662, refused no revers¬ 
ible error. 

91. Mich.—In re Fuller’s Estate, 297 
N.W. 479, 297 Mich. 247. 

N.Y.—In re Crowfprth’s Will, 94 N. 

Y.S.2d 414, 197 Misc. 781. 

Ohio.—In re Deibel's Trust, 91 N.E. 

2d 812, 86 Ohio App. 346. 

69 C.J. p 1133 note 53. 

Burdens 

Testator's widow could not elect 
to take benefits under the will and 
reject the burden, notwithstanding 
she elected to take under will in lieu 
of dower and a year's support 
Ga.—Wells v. Scott, 82 S.E.2d 697, 
210 Ga. 756. 

Incidental contract 

Where wife entered into contract 
with her husband, in consideration 
of a life estate in his share of com¬ 
munity property and his agreement 
to leave certain property to her rel¬ 
atives in event she predeceased him, 
to give certain of husband's relatives 
and a friend a certain percentage 
of one-half of estate remaining in 
her hands at time of her death andl 
on husband’s death wife filed his will 
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On the other hand, rights which are not incon¬ 
sistent with the election to claim under the will are 
not lost thereby. 92 In some jurisdictions it is held 
that a widow may contest the validity of her hus¬ 
band's will, even though she has accepted benefits 
thereunder, 93 while in other jurisdictions the right 
to contest the will is barred thereby. 94 

Dower and statutory rights . There is no waiver 
of dower or statutory rights in taking under the will, 
where the widow is not put to her election; 95 and 
a widow who has accepted the will may still take 
ber dower or statutory rights where the provision 
made by the will fails, 96 unless the failure is due to 
her voluntary breach of the condition under which 
she held the land. 97 

If, however, the will declares that the gift to the 
widow is in lieu of dower or statutory rights, 98 or if 


it is construed 99 or presumed under the statute! 
to have that effect, or if a statute expressly or by 
implication provides that bequests or devises to the 
widow are in lieu of dower or distributive share, un¬ 
less renounced, 2 or if by contract the wife releases 
dower, 3 taking under the will bars dower. The bar 
to the widow's dower applies to dower in realty ac¬ 
quired by her husband after the execution of the 
will, 4 or in land formerly belonging to the testator 
and sold on execution against him. 5 Nevertheless, 
the election to take under such a will does not bar 
the widow's claim to interests in the property other 
than dower which she may have under the law, as, 
for example, her share in testator's personalty. 6 

If the will provides that a gift to the widow is in 
lieu of dower and particular interests or claims, 
taking under the will bars the widow's right to all 


for probate and accepted the benefits 
of a life estate in his one-half inter¬ 
est in the community estate, in so 
doing - the wife “elected” to take un¬ 
der the contract and will and could 
not thereafter free herself of her 
obligation under the contract. 
Wash.—Cummings v. Sherman, 132 

P.2d 998, 16 Wash.2d 88. 

Interest subject to payment of obli¬ 
gations 

(1) Where testator bequeathed 
wife, absolutely, one third of testa¬ 
tor’s personal estate in lieu of her 
dower and distributive share In es¬ 
tate, wife was not entitled to one 
third of the personal estate without 
diminution by reason of debts, ad¬ 
ministration costs, funeral expenses, 
and death taxes in view of fact that 
testator also expressed intent in will 
that all such items were to be paid 
from the general personal estate. 

Va.—Baylor v. National Bank of 

Commerce of Norfolk, 72 S.E.2d 

282, 194 Va. 1. 

(2) Payment of, or liability for, 
debts or obligations of testator gen¬ 
erally see infra §§ 1311-1328. 

32. Cal.—Cook V. Cook, 111 P.2d 322, 

17 C.2d 639. 

Rights under Insurance policy 

Where insured’s wife, who was 
named beneficiary under life policy 
and a legatee under insured’s will di¬ 
recting payment of proceeds of poli¬ 
cy to Insured’s daughter, collected 
proceeds of policy prior to distribu¬ 
tion of property under will, action 
of wife in offering will for admission 
to probate and in seeking appoint¬ 
ment as executrix did not constitute 
an “election” requiring her to rec¬ 
ognize daughter’s right to proceeds 
of insurance. 

Cal.—Cook v. Cook, supra. 

93. N.Y.—Plynn v. McDermott, 76 


N.E. 931, 183 N.Y. 62, 2 L.R.A.,N.S., i 
959, 111 Am.S.R. 687. j 

Ohio.—Carder v. Fayette County, 16 
Ohio St. 353. 

94. Ind.—Hammond v. Toyne, 105 N. 
E. 42, 181 Ind. 584. 

Mich.—Bishop v. Hartman, 37 N.W. 
2d 885, 325 Mich. 115. 

95. Ga.—Joseph v. Citizens & South¬ 
ern Nat. Bank, 78 S.E.2d 193, 210 
Ga. 111. 

69 C.J. p 1133 note 54. 

All of estate left to wife 

Where husband by his will left 
all of estate of whatsoever kind and 
nature to his wife, and will did not 
require wife to decide whether she 
would take her dower estate, or 
whether she would take under will, 
her election to accept estate left her 
under will, did not relinquish or bar 
her right to dower under provisions 
of jointure statute. 

Va.—Snidow v. Snidow, 63 S.E.2d 620, 
192 Va. 60, 25 A.L.R.2d 326. 

96. N.Y.—Lee v. Tower, 26 N.E. 943, 
124 N.Y. 370. 

69 C.J. p 1133 note 55. 

97. Pa.—Taylor v. Birmingham, 29 
Pa. 306. 

98. N.J.—Bahr v. Cooper, 58 A.2d 
604, 141 N.J.Eq. 584. 

N.Y.—In re Sachs’ Estate, 103 N.Y. 
S.2d 652. 

Bight of widow to interest 

Where widow elected bequest un¬ 
der husband's will in lieu of dower, 
and great delays in probate and dis¬ 
tribution resulted in interest or be¬ 
quest being retained by estate to the 
benefit of residuary legatees, widow 
would be allowed interest on her leg¬ 
acy from date of decedent’s death 
at statutory rate of three per cent 
notwithstanding general statutory 
rule that widow was entitled to in¬ 
terest on legacy given in lieu of dow¬ 
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er from only eighteen months after 
probate of will. 

N.J.—Bahr v. Cooper, 58 A.2d 604, 
141 N.J.Eq. 584. 

99. N.C.—Bell v. Thurston, 199 S.E. 
93, 214 N.C. 231. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A.L.R.2d 603. 

69 C.J. p 1133 note 57. 

1. Ky.—Perry v. Wilson, 208 S.W. 
776, 183 Ky. 155. 

2. U.S.—Ballard v. Helburn, D.C. 
Ky., 9 E.Supp. 812, affirmed, C.C.A., 
Helburn v. Ballard, 85 F.2d 613. 

Ala.—Howell v. Ward, 161 So. 487, 
230 Ala. 379. 

Iowa.—Van Veen v. Van Veen, 238 
N.W. 718, 213 Iowa 323. 

Mo.—Price v. Gordon, 147 S.W.2d 
609, 347 Mo. 354—Lee’s Summit 
Bldg. & Loan Ass’n v. Cross, 134 
S.W.2d 19, 345 Mo. 501. 

Tenn.—Wrenne v. American Nat. 
Bank, 191 S.W.2d 547, 183 Tenn. 
247. 

69 C.J. p 1133 note 59. 

3. N.Y.—Jones v. Fleming, 10 N.E. 
693, 104 N.Y. 418. 

In re Fowler, 149 N.Y.S. 475, 
86 Misc. 584, 12 Mills Surr. 350. 

4L Md.—Durham v. Rhodes, 23 Md. 
233. 

69 C.J. p 1133 note 61. 

5. Mass.—Barnard v. Fall River Sav. 
Bank, 135 Mass. 326. 

6. N.Y.—Hatch v. Bassett, 52 N.Y. 
359. 

In re Tienken’s Estate, 32 N.Y. 
S.2d 637, 177 Misc. 997. 

Form of property as controlling 
Form of property which testator 
places in channel of will, not form 
in which widow is to hold or enjoy 
it, controls in determining effect of 
widow’s failure to renounce devise 
or bequest. 

Md.—Yungerman v. Yungerman, 170 
A. 170, 165 Md. 609, 91 A.L.R. 863. 
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such dower and interests, or claims, 7 unless the 
election to take under the will was made in ignorance 
of the condition of the estate and because of such 
condition the provision in the will for the widow 
fails; 8 and if the widow takes under a will which 
stipulates that the gift is made in lieu of dower 
and all other interests in her husband’s property, the 
renunciation is complete. 9 

Construction in favor of widow. Where a widow 
accepts the provision of the will in lieu of her rights 
under the intestate law, her rights and benefits there¬ 
under are subject to the construction by the court 
as to their nature and extent ; 10 but all doubts as to 
the construction of the will should, it has been held, 
be resolved in her favor. 11 

Persons claiming through widow . A widow’s 
election to take under her husband’s will entitles her 
legatees to benefits thereunder, 12 and binds those 
claiming through her, 13 including her estate, heirs, 
and legal representatives, 14 and her devisees, 16 even 
though the widow may have made her election in 
ignorance of the law. 16 

Widower . Where a husband accepts provisions for 
him in his wife’s will, he thereby is bound by all of 


the provisions of the will, 17 renounces all rights in¬ 
consistent with it, 18 and can take nothing contrary 
to the will 19 except such as is beyond the power of 
the wife to deprive him. 20 Accordingly, he re¬ 
nounces such rights as curtesy, 21 or other interest 
in his wife’s property under the statutes, 22 or claims 
against his wife’s estate. 23 While a single gift of 
several properties to the husband in his wife’s will 
cannot be accepted in part and renounced in part, 
the husband may accept one gift and refuse to ac¬ 
cept another in the same will, if they are separate 
and distinct one from the other, 24 in which case, the 
taking of one gift under the will bars the husband’s 
right to curtesy, but does not bar his right to reject 
the other gift. 26 

Application of laws of intestacy; computation. 
In determining the share of a surviving spouse 
electing to take under a will, the court cannot apply 
the provisions of the laws governing intestacy unless 
the will so directs. 26 However, where a widow 
elects to take under a will which provides for her 
what the law would allow her as testator’s widow, 
the computation of her share is the same as that 
where she has renounced the will, 27 as discussed 


7. Ga.—Bowen v. Bowen, 37 S.E.2d 
797, 200 Ga. 572. 

69 C.J. p 1133 note 64. 

8. Ga.—McNair v. Rabun, 126 S.E. 
9, 159 Ga. 401. 

9. N.Y.—In re Benson, 96 N,Y. 499, 
48 Am.R. 646. 

69 C.J. p 1133 note 66. 

10. Ga.—Parks v. Parks, 135 S.E. 
429, 163 Ga. 89. 

69 C.J. p 1133 note 50. 

11. N.Y.—In re Weir’s Will, 14 N. 
Y.S.2d 655, 172 Misc. 74. 

Pa.—In re McCallum’s Estate, 60 A. 
903, 211 Pa. 205. 

In re Rupp’s Estate, Orph., 47 
Sch.Legr.Reg-. 80. 

12. N.J.—In re Vanatta’s Estate, 131 
A. 515, 99 N.J.Eq. 339. 

13. Mich.—Bishop v. Hartman, 37 
N.W.2d 885, 325 Mich. 115. 

Ohio.—Flowers v. Metcalf, 4 Ohio 
Supp. 177, appeal dismissed 9 Ohio 
Supp. 199. 

14. Del.—Huxley v. Security Trust 
Co., 33 A.2d 679, 27 Del.Ch. 206. 

Iowa.—Van Pappelendam v. Thomas, 
137 N.W. 952, 157 Iowa 358. 

Mass.—Thurlow v. Thurlow, 56 N.E. 

2d 902, 317 Mass, 126. 

Ohio.—Flowers v. Metcalf, 4 Ohio 
Supp. 177, appeal dismissed 9 Ohio 
Supp. 199. 

15. Iowa.—Arnold v. Livingston, 139 
N.W. 927, 157 Iowa 677. 

16. Mich.—Bishop v. Hartman, 37 N. 
W.2d 885, 325 Mich. 115. 


17. Tex.—White v. Hebberd, Civ. 
App., 89 S.W.2d 482. 

18. Mo.—Lee's Summit Bldg. & Loan 
Ass’n v. Cross, 134 S.W.2d 19, 345 
Mo. 501. 

Pa.—In re Bombergor’s Estate, 47 
Pa.Dist. & Co. 627, 48 Lanc.L.Rev. 
413. 

Tex.—Fairbanks v. McAllen, Civ. 

App., 170 S.W.2d 581, error refused. 
Estoppel to challenge validity of will 
Husband, who elected to take un¬ 
der wife’s will as probated, in view 
of clause that any beneficiary con¬ 
testing will or any of its provisions 
should be barred from participating 
in estate, was estopped to attack 
validity on grounds that will was 
not witnessed as required by stat¬ 
ute, not wholly in handwriting of 
testatrix, and did not constitute a 
complete instrument, where facts as¬ 
serted were fully known to him at 
time ho made election. 

Tex.— Von Koenneritz v. Hardcastle, 
Civ.App., 231 S.W.2d 498, error re¬ 
fused no reversible error. 

19. Ohio.—Schardt v. Prexler, App., 
67 N.E.2d 549. 

20. Ohio.—Schardt v. Prexler, supra. 

21. Ky.—Hargis v. Flesher Petrole¬ 
um Co., 21 S.W.2d 818, 231 Ky. 442. 

69 C.J. p 1134 note 74. 

22. Minn.—Kelly v. Slack, 101 N.W. 
797, 93 Minn. 489. 

Mo.—Lee’s Summit Bldg. & Loan 
Ass’n v. Cross, 134 S.W.2d 19, 345 
Mo. 501. 


Philippine.—Chingen v. Argilelles, 7 
Philippine 296. 

Tex.—Fairbanks v. McAllen, Civ. 

App., 170 S.W.2d 581, error refused. 
69 C.J. p 1134 note 75. 

23. W.Va.—Rau v. Krepps, 133 S.E. 
508, 101 W.Va. 344. 

24. U.S.—Brown v. Routzahn, D.C. 
Ohio, 58 F.2d 329, reversed on oth¬ 
er grounds, C.C.A., 63 F.2d 914, cer¬ 
tiorari denied Routzahn v. Brown, 
54 S.Ct. 60, 290 U.S. 641, 78 L.Ed. 
557. 

25. IT.S.—Brown v. Routzahn, C.C.A. 
Ohio, 63 F.2d 914, certiorari denied 
Routzahn v. Brown, 54 S.Ct. 60, 290 
U.S. 641, 78 L.Ed. 557. 

26. Pa.—In re Dougherty’s Estate, 
178 A. 333, 117 Pa.Super. 510. 

27. Computation of particular share 
Where widow elected to take under 

will which provided for her what 
the law allowed her as testator’s 
widow and more than one child or 
their lineal descendants survived tes¬ 
tator, widow was entitled on distri¬ 
bution to one third of proceeds of 
estate sold plus appraised value of 
realty devised to son less debts, 
funeral expenses, costs of adminis¬ 
tration, allowance to widow for 
year’s support, and the twenty per 
cent of inventory set of! to widow 
under statute. 

Ohio.—In re Thoroman’s Estate, 62 
| N.E.2d 530, 76 Ohio App. 309. 
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infra § 1288 e-g; and the same rule has been ap¬ 
plied in the case of a surviving husband. 28 

b. Status as Creditor or Purchaser 

The surviving spouse electing to take under the will 
is in the position of a purchaser for value or creditor 
with respect to the estate. 

The surviving spouse electing to take under the 
will rather than under the statutes is in the position 
of a purchaser for value or creditor with respect 
to the estate. 29 Where a widow takes a gift under 
the will in lieu of dower 30 or other rights, 31 her 
relation to the estate is that of a contract creditor 
or purchaser for value, 32 entitling her to payment 
from the estate out of personalty, and, if insufficient, 
out of realty, 33 even out of real estate devised to 
others free from any lien or incumbrance, the 
widow’s claim under the statute not being a lien or 
incumbrance within the meaning of the devise; 34 
and this is so, even though the testator did not in¬ 
tend to charge particular real estate with its pay¬ 
ment, 35 or the intention to charge was doubtful. 36 
However, a widow who is residuary legatee under 
the will is not entitled as creditor to payment of her 
legacy out of the real estate because all of the 
personal estate was taken to pay the debts. 37 

Status with respect to beneficiaries. Inasmuch 
as the surviving spouse taking under the will is re¬ 
garded as a purchaser taking the devise or legacy 
as an equivalent for dower or statutory rights re- 
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linquished, he or she is held to take on an equality 
with creditors as against beneficiaries accepting 
gratuities under the will, 38 and is entitled to reim¬ 
bursement by such beneficiaries if part of the legacy 
or devise is taken for the testator’s debts; 39 and, if 
the devise to the widow is invalid to such an extent 
as to make what she receives under the will less in 
value than her legal share of her husband’s estate, 
she is entitled to reimbursement out of the residue as 
far as to place her in the same situation as though 
she had renounced the will. 40 

c. Liability to Abatement and for Payment of 
Debts 

A surviving spouse taking under the will ordinarily 
takes subject to the claims of creditors of the estate, 
but, unless the will or a statute otherwise provides, such 
spouse's interest will not abate with those of other lega¬ 
tees; nor, in the absence of waiver, are the homestead 
or other exemptions lost. 

A surviving spouse taking under the will takes 
subject to the claims of creditors of the estate, 41 
including indebtedness represented by a provision in 
the will for payments to be made to decedent’s 
former wife pursuant to a separation agreement. 42 
However, her taking under the will does not impose 
on her any liability beyond the value of the estate 
for his debts where the legacy to her is construed as 
not being coupled with that condition. 43 According 
to some authorities, a surviving spouse taking under 
the will takes exempt from claims of creditors of 


28. Right as to intestacy held inap¬ 
plicable 

Testatrix' surviving: husband, 

electing: to take under will bequeath¬ 
ing him his full share of proceeds 
of testatrix' property under state 
laws was held not entitled to special 
allowance of amount, exceeding bal¬ 
ance left for distribution, under In¬ 
testate Act, but to only half of such 
balance. 

Pa.—In re Dougherty’s Estate, 178 
A. 333, 117 Pa.Super. 510. 

29. Ya.—First Nat. Exchange Bank 
of Roanoke v. Hughson, 74 S.E.2d 
797, 194 Ya. 736. 

30. N.Y.—Wilmot v. Robinson, 86 N. 
Y.S. 575, 42 Misc. 244. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A.L.R.2d 603. 

31. Minn.—Merriam v. Merriam, 83 
NVW. 162, 80 Minn. 254. 

32. Va.—First Nat. Exchange Bank 
of Roanoke v. Hughson, 74 S.E.2d 
797, 194 Va. 736. 

69 C.J. p 1134 note 83. 

Claim of widow as creditor of estate 
see supra § 1257. 

Exoneration from tax contribution 

Acceptance by testator's widow of 
testamentary benefits in lieu of her 


statutory rights rendered her a 
“quasi-purchaser” for purpose of de¬ 
termining whether widow was enti¬ 
tled to exoneration from contribution 
to payment of estate taxes. 

N.Y.—In re Klein's Estate, 25 N.Y.S. 
2d 869, 175 Misc. 961. 

33. N.Y.—'Wilmot v. Robinson, 86 
N.Y.S. 575, 42 Misc. 244. 

69 C.J. p 1134 note 84. 

34. Iowa.—Rice v. Rice, 119 N.W. 
714. 

69 C.J. p 1134 note 85. 

35. Va.—Davis v. Davis, 123 S.E. 
538, 138 Va. 682. 

36. Va.—Everett v. First Nat. Bank, 
128 S.E. 450, 142 Va. 140. 

37. N.Y.—In re Connor’s Estate, 196 
N.Y.S. 908, 119 Misc. 630. 

38. Conn.—Lord v. Lord, 23 Conn. 
327. 

39. Mich.—Tracy v. Murry, 6 N.W. 
224, 44 Mich. 109. 

Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505. 

40. Md.—Thomas v. Wood, 1 Md.Ch. 
296. 

41. N.Y.—Nelson v. Brown, 39 N.E. 
356, 144 N.Y. 384. 

69 C.J. p 1135 note 9. 
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Rights of creditors of spouse see 
infra § 1296. 

42. N.Y.—In re Bloomingdale's Will, 
17 N.E.2d 121, 278 N.Y. 435. 

Claim of former wife as creditor’s 
claim in computing statutory share 
of surviving spouse electing to 
take against will see infra § 1288 f. 
Annual payments from trust 
Where testator, who had entered 
into a separation agreement with 
former wife whereby she was to 
receive a certain sum annually, by 
his will established a trust in com¬ 
pliance with the terms of the sepa¬ 
ration agreement, and provided for 
annual payments to former wife from 
income of trust, or, if income should 
be insufficient, out of principal, or, 
if necessary, from residuary estate, 
former wife by electing to take under 
will did not lose priority over tes¬ 
tator’s widow and other legatees in 
distribution of testator’s estate that 
she received as a creditor under the 
separation agreement. 

N.Y.—In re Bloomingdale's Will, su¬ 
pra. 

In re Bloomingdale's Estate, 290 
N.Y.S. 479, 160 Misc. 602. 

43. Va.—Hill v. Huston's Ex'r, 16 
Gratt. 350, 56 Va. 350. 
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the estate up to the value of the dower or statutory 
interest. 44 

Abatement; will or statutory provisions . It is 
generally held that a widow or widower who takes 
under the will in lieu of dower or statutory rights 
takes as a purchaser for value, as discussed supra 
subdivision b of this section, and cannot be called on 
to abate with other legatees, 45 unless the will or a 
statute otherwise provides. 46 Nevertheless, she 
takes, like any other beneficiary, subject to abate¬ 
ment of legacies and payment of debts where the 
will expressly so directs, or is construed to direct, 47 
as, for example, where the will charges the lands 
with their payment, 48 or directs their sale and pro¬ 
vides for payment of debts, 49 or where the will 
gives her only a life estate, 50 or only the income 
of real estate, and empowers the executor to sell 
land to pay debts and legacies, 51 or where the testa¬ 
tor gives to her all of his property; 52 and if she 
takes personalty under the will she may be com¬ 
pelled to contribute to reimburse a devisee whose 
property has been taken for testator’s debts. 53 

Homestead or other exempt property. A widow 
who takes under her husband’s will devising the 
homestead to her does not thereby waive the exemp¬ 
tion in the absence of any provision in will or stat¬ 
ute making acceptance a waiver. 54 However, where 
the will charges the real estate with payment of 
debts, 55 or directs the sale of the homestead and 
payment of debts, 56 a widow accepting the provi¬ 
sion made for her in the will waives the exemption. 
Where the homestead statute gives children of the 
testator homestead rights during their minority, the 
widow’s waiver will not affect their rights. 57 A 
widow taking under a will that provides for pay¬ 
ment of debts out of testator’s property, also waives 
her right to exemption in personal property which 
was exempt to the testator. 58 


WILLS § 1287 

<L Bights as Affected by Status of Property 

(1) In general 

(2) Separate or community property 

(3) Homestead, allowances, and exemp¬ 

tions 

(4) Property undisposed of 

(1) In General 

The rights of a surviving spouse electing to take 
under the will may be affected by the status of property 
involved. Accretion In value of specific property does 
not belong to the surviving spouse unless the particular 
property had been selected and set off. 

The rights of a surviving spouse electing to take 
under the will may be affected by the status of the 
property involved, 59 as with respect to whether the 
property is separate or community property, as 
discussed infra subdivision d (2) of this section, 
to exemptions relating to property, infra subdivision 
d (3), and to property which was not disposed of by 
the will, as by reason of a lapse, infra subdivision 
d (4). 

The effect of an election in one state on property 
in other jurisdictions is discussed supra § 1238. 

Accretion to specific property . Election of itself 
does not entitle the surviving spouse to the accre¬ 
tion in value of specific property belonging to the 
estate in the absence of evidence that the surviving 
spouse had elected to take the specific property, and 
that it had been so set off. 60 

(2) Separate or Community Property 

While taking under the will does not bar a widow's 
claim to her own property, whether her separate prop¬ 
erty or her interest In the community property, it may 
do so where the will gives the property to another, mak¬ 
ing other provision for the widow; and a widower may 
similarly be estopped to claim his own property. 

Taking under the will does not bar a widow’s 
claim, right, or title to her own property, 61 where 


44. N.C.—Simonton v. Houston, 78 
N.C. 408. 

69 C.J. p 1135 note 11. 

45. Ga.—Clayton v. Akin, 38 Ga. 320, 
95 Am.D. 393. 

69 C.J. p 1134 note 94. 

Abatement generally see supra 8§ 
1153-1171. 

48. Conn.—Jackson v. Bevins, 49 A. 
899, 74 Conn. 96. 

47. Conn.—Jackson v. Bevins, supra. 

48. Conn.—Jackson v. Bevins, supra. 
69 C.J. p 1134 note 97. 

49. Minn.—Connelly v. McMahon, 
142 N.W. 16, 122 Minn. 113. 

50. Ind.—Miller v. Buell, 92 Ind. 
482. 

97 C.J.S.—9 


51. Pa.—Appeal of Kline, 11 A. 866, 
117 Pa. 139. 

52. Ky.—Harrison v. Taylor’s 

Adm’r, 51 S.W. 193, 21 Ky.L. 287. 

53. Ohio.—Allen v. Tressenrider, 78 
N.E. 1015, 72 Ohio St. 77, 2 Ann. 
Cas. 974. 

54. Iowa.—Swisher v. Swisher, 137 
N.W. 1076, 157 Iowa 55. 

Kan.—In re Casey’s Estate, 134 P.2d 
665, 156 Kan. 590. 

55. Ky.—Kiesewetter v. Kress, 70 
S.W. 1065, 24 Ky.L. 1239. 

69 C.J. p 1135 note 5. 

56. Minn.—Connelly v. McMahon, 
142 N.W. 16, 122 Minn. 113. 

57. Ky.—Kiesewetter v. Kress, 70 S. 
W. 1065, 24 Ky.L. 1239. 
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58. Iowa.—In re Durey’s Estate, 
245 N.W. 236, 215 Iowa 257. 

59. Ohio.—Johnston v. Swickard, 
Prob., 71 N.E.2d 720. 

60. N.T.—Duclos v. Benner, 32 N.E. 
1002. 136 N.T. 560. 

61. Ohio.—Merrick v. Merrick, Com. 
PI., 93 N.E.2d 486. 

Property purchased from husband 

Wife, by having qualified as ad¬ 
ministratrix with will annexed and 
having accepted benefits of will 
which included provision devising 
life estate to her in realty, was not 
precluded from asserting ownership 
of the realty in fee by virtue of 
alleged purchase from husband pri¬ 
or to his death. 

Iowa.—Reimers v. McElree, 28 N. 
W.2d 569, 238 Iowa 791. 
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the will restricts the waiver of dower or other right 
to property which the testator owned, 62 or where 
only the testator’s property is disposed of by the 
will, 6 3 as where he undertakes to dispose only of 
his own interest in the community estate, 64 or where 
it is not clearly established that the testator intended 
by his will to dispose of property belonging to his 
wife. 65 

On the other hand, where the husband by his will 
gives his wife’s property to another providing other¬ 
wise therein for his wife, 66 or where he disposes of 
the entire community estate, giving other property 
to his wife in lieu of her community interest, 67 the 
widow, by taking under the will, relinquishes all 
claim to her own property; and the same is true 
where she expressly consents to the will and waives 
her community property rights, 68 although she does 
not thereby become entitled to any special prefer¬ 
ence beyond that provided in the will itself. 69 

Mere failure to dissent from will of husband dis¬ 
posing of land held by husband and wife as tenants 
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by the entireties does not deprive the widow of her 
title to the land as survivor, 70 at least where it does 
not appear that the testator intended to deprive her 
of her fee, or the will is so construed, 71 or it does 
not appear that she received anything under the 
will. 72 Moreover, when land belonging to the wife 
is disposed of to another by will of the husband 
under which the wife gets no benefit to which she 
was not entitled independently of the will,73 or 
where the widow is the equitable owner of trust 
funds in her husband’s hands, so that beneficiaries 
under his will are not put to any disadvantage they 
would not have suffered anyway, even though she 
repudiated her husband’s will 74 there is no estoppel 
barring her right to an accounting or to recovery 
of property that is her own. 

Widower. By the same reasoning as above, a 
surviving husband who has elected to take under 
his wife’s will may be estopped to challenge or 
disturb a devise of property in which he has had an 
interest. 75 


62. Ohio.—McLean v. Miller, 50 
Ohio N.P.,N.S., 57. 

63. Tex.—Logan v. Logan, Civ.App., 
1X2 S.W.2d 515, error dismissed. 

69 C.J. p 1135 note 13. 

64. Tex.—Waller v. Dickson, Civ. 
App., 229 S.W. 893. 

65. Ind.—Miller v. Smith, 132 N.E. 
607, 79 Ind.App. 1. 

Tex.—Furche v. Sailer, Civ.App., 8 
S.W. 2d 334, reversed on other 
grounds, Com.App., 22 S.W.2d 
1065. 

Right to reimbursement 

Where husband, by will, passed 
title to specified lots, which were 
part of community estate, to named 
devisee, wife would be entitled to 
decree setting aside to her out of 
remainder of community estate an 
amount equal to value of property 
so devised by husband. 

Tex.—Broughton v. Millis, Civ.App., 
67 S.W.2d 650, followed in Brough¬ 
ton v. Settegast, 67 S.W,2d 656. 

66. Cal.—Opp v. Frye, 161 P.2d 235, 
70 C.A.2d 478. 

Minn.—In re Kelleher’s Estate, 168 
N.W. 586, 140 Minn. 409. 

Ohio.—Bennett v. Bennett, 45 N.E. 
2d 614, 70 Ohio App. 187. 

Johnston v. Swickard, Prob., 71 
N.E.2d 720. 

Okl.—Appeal of Baker’s Estate, 41 
P.2d 640, 170 Okl. 595. 

Tex.—Dakan v. Dakan, 83 S.W.2d 
620, 125 Tex. 305. 

Use of wife’s funds to improve 
property 

Where testator had used $1,000 
of wife’s separate property to im¬ 
prove a certain tract and devised 
tract along with remainder of prop¬ 


erty real and personal with excep¬ 
tion of a piano to wife, wife could 
not collect debt from estate or as¬ 
sert a lien thereon since personal 
property of estate which must be 
looked to for payment of debts was 
wife’s under will; and wife was 
also denied resort to piano to settle 
debt on maxim de minimis non curat 
lex. 

N.C.—House v. Rouse, 78 S.E.2d 451, 
238 N.C. 568. 

67. U.S.—C. I. R. v. Masterson, C. 
C.A.Tex., 127 F.2d 252, rehearing 
denied 128 F.2d 526. 

Wells Fargo Bank & Union 
Trust Co. v. U. S., D.C.Cal., 134 
F.Supp. 340. 

Cal.—In re Kelley's Estate, 264 P. 

2d 210, 122 C.A.2d 42. 

Tex.—Dakan v. Dakan, 83 S.W. 2d 
620, 125 Tex. 305. 

Grange v. Kayser, Civ.App., 80 
S.W. 2d 1007. 

69 C.J. p 1135 note 17. 

Status of property immaterial un¬ 
der circumstances 
Whether realty was separate 
property of testatrix or community 
property of testatrix and deceased 
husband was immaterial in proceed¬ 
ing involving estate of testatrix, 
where husband devised life estate 
in realty to testatrix with remain¬ 
der to three children, and testatrix 
believed that she had only life es¬ 
tate therein and that the children 
would take in equal shares under 
husband’s will. 

Cal.—In re Dow's Estate, 186 P.2d 
977, 82 C.A.2d 675. 

Loss of interest in particular lot 

Where widow was required to elect 
to take under will devising all com¬ 
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munity property to her except a lot 
which belonged to community and 
was devised to daughter, and widow 
elected to take under will, widow 
lost her one-half interest in lot, and 
lot was not subject to execution 
to satisfy judgment rendered against 
widow after such election. 

Tex.—Cheatham v. Mann, Civ.App., 
133 S.W.2d 264, error refused. 

68. Cal.—In re Chapin's Estate, 118 
P.2d 499, 47 C.A.2d 605—Security- 
First Nat. Bank of Dos Angeles v. 
Stack, 90 P.2d 337, 32 C.A.2d 586. 

69. Cal,—In re Chapin’s Estate, 118 
P.2d 499, 47 C.A.2d 605. 

70. Pa.—In re Laughlin’s Estate, 
78 Pa.Dist. & Co. 361, 1 Fiduciary 
582, 99 Pittsb.Leg.J. 485, 65 York 
Leg.Rec. 173. 

71. Ky.—York v. Adams, 126 S.W.2d 
1077, 277 Ky. 577. 

72. N.C.—Randolph v. Edwards, 
132 S.E. 17, 191 N.C. 334. 

73. Ga.—Caraker v. Brown, 111 S.E. 
51, 152 Ga. 677. 

74. Mo.—Orr v. St. Louis Union 
Trust Co., 236 S.W. 642, 291 Mo. 
383. 

75. Remainder of property held in 
common 

Surviving husband’s "election” to 
take under will devising to him 
life estate in land held as tenants 
in common by testatrix and hus¬ 
band having no children estopped 
husband to disturb by will title 
of third person to whom wife de¬ 
vised remainder interest in all the 
land. 

Tenn.—Watts v. Stanton, 190 S.W.2d 
617, 28 Tenn.App. 381. 
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(3) Homestead, Allowances, and Exemptions 

In general, the election to take under the will de¬ 
stroys the homestead rights of a surviving widow or 
widower where the will makes, or is construed to make, 
some provision in lieu of homestead; but neither a widow 
nor a widower is ordinarily deprived of the statutory 
rights to allowances or exemptions. 

Although there is some authority to the con¬ 
trary,! 6 in most jurisdictions, if the testator devises 
a portion of his estate to his widow in lieu of what 
the law may give her and she accepts it, her statu¬ 
tory rights of homestead are thereby destroyed; 77 
and the same is true where the provision for a 
widow in her husband's will is construed as being in 
lieu of homestead, 78 or presumed so, in the absence 
of the testator's clear intention to the contrary, 79 
or where it is incompatible with the retention by 
her of the homestead estate. 80 Accordingly, she 
may not object to a suit to have such property sold 
to pay debts; 81 nor is relinquishment of homestead 
in violation of a constitutional provision fixing the 
right of homestead. 82 

In order that the election to take under the will 
deprive the widow of her homestead, it is essential 
that the will state that its provisions for the widow 
are in lieu of homestead, 83 or that it clearly appears 
from the will that the provisions made therein were 
intended to be in lieu thereof, 84 or that the widow 
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enters into a valid agreement to accept the benefits 
under the will in lieu of her homestead exemption- 85 
The widow who takes under the will is not barred 
thereby from claiming a probate homestead, where 
the provision of the will for the wife is not in lieu of 
homestead and its allowance under such circum¬ 
stances is expressly provided for in the section of 
the probate statute relating to homestead. 86 

Under a statute providing that homestead descends 
to heirs subject to widow's dower and her right to 
take a child’s part in lieu of dower, the widow's 
taking under the will does not deprive her of 
dower; 87 but she is confined to dower if she does 
not elect to take a child's part; 88 and where in such 
case the widow takes under her husband's will, 
which is void because devising the homestead to 
her, she is not thereby deprived of her dower. 89 

Rent before election . Under a statute which au¬ 
thorizes the widow to occupy the homestead until 
it is otherwise disposed of according to law, as 
discussed in Homesteads § 252, she is not chargeable 
for the rental value of the homestead during the 
time she occupied it before her election to take 
under the will. 90 

Widower's right to homestead . It has been held 
that, if the husband elects to take under his wife's 
will, he cannot claim a homestead in the property 


76. Ohio.—Wanzer v. Widow, 2 Oh. 
Dec. (Reprint) 323, 2 West.L.Month. 
426. 

Homestead estate cannot he affect¬ 
ed by the will of the householder. 
Mass.—Brettun v. Fox, 100 Mass. 
234. 

77. Ill.—Cowdrey v. Hitchcock, 103 
Ill. 262. 

29 C.J. p 999 note 7. 

Loss of homestead right of widow 
by waiver, release, or bar in gen¬ 
eral see Homesteads § 249. 

In Tennessee 

(1) Widow will not bo put to her 
election as to the homestead estate 
by provisions of the husband’s will 
in her favor, unless it plainly ap¬ 
pears from the will that such was 
his intention. 

Tenn.—Miller v. Fidelity Bankers’ 
Trust Co., 46 S.W.2d 616, 164 

Tenn. 149, explaining Chamness v. 
Parrish, 103 S.W. 822, 118 Tenn. 
739, and criticizing Wooten v. 
House, Ch.A, 36 S.W. 932. 

(2) It has also been held to the 
contrary. 

Tenn.—Cahill v. Thorn, 7 Tenn. C.A. 
254, 259. 

29 C.J. p 999 note 6. 

7a Ark.—Wofford v. James, 163 S. 
W.2d 710, 204 Ark. 700. 


Ill.—Remillard v. Remillard, 129 N. 

E.2d 744, 6 Ill.2d 067. 

Mo.—Jenkins v, Jenkins, App., 234 
S.W. 365. 

Tex.—Lindsley v. Lindsley, 163 S. 
W.2d 633, 139 Tex. 512. 

79. Iowa.—McGarry v. Mathis, 282 
N.W. 786, 22G Iowa 37. 

80. Cal.—In re Cecala’s Estate, 232 
P.2d 48, 104 C.A2d 526. 

69 C.J. p 1135 note 22. 

81. Ill.—Remillard v. Remillard, 
129 N.E.2d 744, 6 Ill,2d 567. 

82. Kan.—Butlor v. Miller, 225 P. 
895, 116 Kan. 351. 

69 C.J. p 1135 note 24. 

83. Ala.—Howell v. Ward, 161 So. 
487, 230 Ala. 379. 

Tenn.—Miller v. Fidelity Bankers’ 
Trust Co., 46 S.W.2d 516, 164 

Tenn. 149—Chamnoss v. Parrish, 
103 S.W. 822, 118 Tenn. 739. 

29 C.J. p 999 note 8. 

84. Ala.—Crown over v. Crownover, 
113 So. 42, 216 Ala. 286. 

Cal.—In re Bain’s Estate, 31 P.2d 
211, 137 C.A 547. 

Kan.—In re Hilliard’s Estate, 241 
P.2d 729, 172 Kan. 552. 

S.D.—Anderson v. Anderson, 16 KT. 

W.2d 43, 70 S.D. 165. 

29 C.J. p 909 note 8. 

Bequest of household furnishings 
Under will bequeathing to wife 
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household furnishings and a sum 
equal to one half of net appraisal 
value of estate, but not to exceed 
ton thousand dollars, and authoriz¬ 
ing executor to sell property to 
carry out such provision, wife was 
not entitled to homestead, but only 
to what was specifically provided 
by will. 

Kan.—In re Wenzel’s Estate, 170 P. 
2d 618, 161 Kan. 545. 

85. Ala.—Crownover v. Crownover, 
113 So. 42, 216 Ala. 286. 

Agreement held without considera¬ 
tion. 

Where the widow received under 
the agreement only what she was 
entitled to under the law, the agree¬ 
ment is without consideration and 
a nudum pactum. 

Ala.—Crownover r. Crownover, su¬ 
pra. 

86. Mont.—In re Trepp’s Estate, 
227 P. 1005, 71 Mont. 154. 

87. Fla.—Moore v. Price, 123 So. 
768, 98 Fla. 276. 

88. Fla.—Moore v. Price, supra. 

89. Fla.—Waldln v. Waldin, 123 So. 
777, 98 Fla. 344—Moore v. Price, 
123 So. 768, 98 Fla. 276. 

90. Iowa.—In re Baker, 164 Iowa 
305, 145 N.W. 898. 
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devised, 91 at least where such a claim is incompati¬ 
ble with the provision in the will, 92 although, it 
seems, there may be circumstances in which the rule 
will not apply; 93 and it has also been held that, 
where a surviving husband was absolutely entitled 
to the homestead of his wife, he was not, although 
he for the time claimed under the will, estopped to 
assert his paramount rights, where the rights of no 
third person intervened. 94 

Allowances and exemptions. While the rule is 
otherwise in some jurisdictions, 95 at least where 
the testamentary provision is expressly made in lieu 
of the support, 96 in general, a widow is not de¬ 
prived of her statutory right to a year's support, 97 
or to support pending settlement, 98 or to exemption 
allowed by statute, 99 by taking under the will. This 
has been held to be so, in some cases, even though 
the testator expressly declared in the will that the 
provisions therein should be in lieu of dower and all 
other claims against the estate, 1 or the widow relin¬ 
quished dower or homestead. 2 Similarly, a widow is 
not deprived of the amount which the statute al¬ 
lows her in addition to what she takes under the 
will, 3 even though she accepts the same in lieu of 
the provisions made for her by law; 4 nor is she 
deprived of the personal property allowances which 
the statute makes her absolute property on her hus¬ 
band's decease. 6 

While it has been held that the widow may be put 
to her election between will and her statutory al¬ 
lowances, as discussed supra § 1262, in such cases 
she takes both under the will and under the statute 
if the will does not in express terms direct other¬ 
wise, 6 or if it does not clearly and unequivocally 
appear that the provision made by the will was in- 
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tended to be in lieu of allowance under the statute.* 
However, under a statute declaring that the widow 
shall receive a personal property allowance “when 
she takes the provisions made for her by her hus¬ 
band's will as well as when he dies intestate," and 
omitting such provision in the section relating to an 
allowance for maintenance, it is held that the widow 
who accepts the provisions made for her in the will 
may also receive the personal property allowance 
but not the maintenance allowance except as an ad¬ 
vancement on her share under the will, the intention 
of the testator expressed in the will that its provi¬ 
sions for the widow should be in lieu of her rights 
under the statute being ineffective as to the property 
allowance and effective under the section relating 
to maintenance allowance. 8 

Widower's right to alloivance or exemption . A 
widower who elects to take under the will of his 
deceased wife is not deprived of his statutory righl 
to an exemption or allowance out of the persona 
estate, 9 in the absence of a provision in the will ex¬ 
pressly so providing. 10 

(4) Property Undisposed of 

In general, In the absence of controlling provisions In 
will or statute, an election by a widow to take under the 
will does not preclude her Inheritance of lands as to which 
her husband died Intestate, or which were invalidfy dis¬ 
posed of, or gifts of which have lapsed; and the same 
rule applies to a widower. 

While there is some authority to the contrary, 
holding simply that a widow who elects to take 
under her deceased husband's will thereby bars her¬ 
self and her heirs from any right to property of the 
husband not disposed of by the will, 11 in general, 
in the absence of controlling provisions in will or 


91. Ky.—Jarboe v. Hayden, 133 Ky. 
378, 117 S.W. 961. 

29 C.J. p 1010 not© 41. 

Loss of homestead right of surviv¬ 
ing husband by waiver, forfeiture, 
release, or estoppel see Home¬ 
steads § 260. 

92. Or.—In re Potter’s Estate, 59 
P.2d 253, 154 Or. 167. 

69 C.J. p 1135 note 23. 

93. Or.—In re Leet, 202 P. 414, 104 
Or. 32. 

29 C.J. p 1010 note 42. 

94. Cal.—Williams v. Williams, 151 
P. 10, 170 C. 625. 

95. Statutory presumption 

Under statute so providing, it is 
presumed that a devise in a will 
is in lieu of the exemption unless 
the intention is clear to the con¬ 
trary. 

Iowa.—McGarry v. Mathis, 282 N. 
W. 786, 226 Iowa 37. 

96. Ga.—Bowen v. Bowen, 37 S.E. 


2d 797, 200 Ga. 572—Bass v. Doug¬ 
las, 104 S.E. 625, 150 Ga. 678— 
Chambliss v. Bolton, 92 S.E. 204, 
146 Ga. 734. 

Contra Reynolds v. Norvell, 59 S.E. 
299, 129 Ga. 512. 

97. Ark.—McEachin v. Peoples Nat 
Bank, 87 S.W.2d 12, 191 Ark. 544. 

69 C.J. p 1136 note 30. 

98. Neb.—Godman v. Converse, 57 
N.W. 394, 38 Neb. 657. 

Vt.—Meech v. Weston, 33 Vt 561. 

99. Ala.—-Howell v. Ward, 161 So. 
487, 230 Ala. 379. 

69 C.J. p 1136 note 32. 

1- Pa.—Peebles’ Estate, 27 A. 792, 
157 Pa. 605. 

69 C.J. p 1136 note 33. 

2. Iowa.—In re Peet, 44 N.W. 354, 
79 Iowa 185. 

3. Ind.—Barker v. Barker, 63 N.E. 
2d 429, 116 Ind.App. 265. 

69 C.J. p 1136 note 35. 
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4. Minn.—Horbach v. Horb&ch, 149 
N.W. 303, 127 Minn. 223. 

5. N.Y.—Vedder r. Saxton, 46 Barb. 
188. 

0. Ohio.—In re Messang’s Estate, 
20 Ohio N.P.,N.S., 60. 

69 C.J. p 1136 note 39. 

7. Kan.—In re Hilliard’s Estate, 
241 P.2d 729, 172 Kan. 552. 

69 Cjr. p 1136 note 40. 

8. Minn.—Blakeman v. Blakeman, 
67 N.W. 69, 64 Minn. 815. 

9. Ohio.—In re Guthrie’s Estate, 28 
Ohio N.P..N.S., 447. 

10 . Ohio.—In re Guthrie's Estate, 
supra. 

11. Kan.—Foster v. Allen, 152 P.26 

818, 159 Kan. 116 —Compton v. 

Akers, 150 P. 219, 96 Kan. 229, 
L.R.A.1917D 758, Ann.Cas.l918B 

983. 
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statute, an election by a widow to take under the 
will of her husband does not preclude her inheritance 
of lands as to which her husband died intestate and 
to which no reference was made in the will, 12 or 
which were invalidly disposed of, 13 or which, by 
reason of a lapse, must be distributed under the 
intestate law, 14 and the same rule applies to a 
widower's interest in his wife's estate 15 

A distinction has been made between an intestacy 
which has been planned by the testator in favor of 
his heirs, and an intestacy resulting from invalidity 
of some provision, or from lapse, the rule not 
applying in the former case and applying in the 
latter; 16 and it has been held broadly in some ju¬ 
risdictions, contrary to the general rule, that an 
election to accept the provisions of the will estops 
the widow to take under the statutes property as to 
which testator died intestate by reason of a lapsed 
devise, 17 and that a taking under the will in such 
case in one state operates as an estoppel every¬ 
where. 18 

The application of the general rule that an elec¬ 
tion to take under a will relates to the part of the 
estate as to which there is a testacy and is in lieu 
of the part as to which there is an intestacy is sub¬ 
ject always to terms of the will, contract, or stat¬ 
ute. 19 Thus, while a widow taking under the will 
is entitled to her distributive share of property as 
to which there is an intestacy 20 or where the will 
provides that acceptance of the gift shall be in lieu 
of dower only, 21 or of all claims on the estate dis¬ 
posed of by will, 22 a widow is not so entitled where 
the gift is in lieu of dower and all other claims to 


or interests in the estate, 23 or in lieu of all rights 
and legacies to which beneficiary might be entitled 
by laws of descent, or otherwise, 24 or where the 
widow has consented to accept the provision of the 
will in lieu of dower and other interests in the testa¬ 
tor's estate, 25 or where the widow taking under the 
will is barred by statute from claiming a distribu¬ 
tive share in property undisposed of, 26 as, for ex¬ 
ample, where the statute declares that the widow 
shall not take both under will and statute unless such 
is the plain intention of the testator, and no such 
intention appears, 27 such statute in some jurisdic¬ 
tions applying to real estate, but not to personal es¬ 
tate, undisposed of. 28 Under a statute declaring 
that the widow must elect between provision in the 
will and her right to one-third of her husband's land 
under the statute, by taking under the will she 
waives her statutory third, but not her right as 
heir. 29 

§ 1288. - Taking against Will 

a. In general 

b. Benefits or rights under will 

c. Scope and extent of rights in general 

d. Homestead, allowances, and exemp¬ 

tions 

e. Computation of rights in general 

f. Debts and expenses 

g. Taxes 

h. Allotment of statutory share; prop¬ 

erty liable 

a. In General 

A widow's renunciation of her husband's will Is a 
renunciation of the will In toto and vests an estate In 


12. Pa.—In re Fowler's Estate, 126 
A. 817, 281 Pa. 469. 

69 C.J. p 1137 note 43. 

Newly discovered property 
Widow who takes under will is 
not precluded from taking: under 
statute as to newly discovered prop¬ 
erty, where, in later years, addi¬ 
tional property belonging: to estate 
is discovered and administered on. 
Okl.—Kinnett v. Goodno, 41 P.2d 
824, 170 Okl. 620. 

13. KY.—In re Palumbo’s Estate, 
126 N.Y.S.2d 886, 204 Misc. 862, 
reversed on other grounds 132 N. 
Y.S.2d 386, 284 App.Div. 834. 

Pa-—In re Hoffman’s Estate, 14 Fa 
Dist. 279. 

Tex.—Waller v. Gilliland, Civ.App., 
231 S.W.2d 939, error refused. 

14. Pa.—In re Biddle’s Estate, 100 
A.2d 65, 375 Pa 189—In re Reed’s 
Estate, 82 Pa 428. 

15. Pa—In re Arnold’s Estate, 94 
A. 1076, 249 Pa 348. 

W.Va.—Harmer v. Boggess, 73 S.E, 
2d 264, 137 W.Va 590. 


16. Pa.—In re Forrestal’s Estate, 
10 PaDist. & Co. 152. 

17. Minn.—In re McAllister’s Es¬ 
tate, 160 N.W. 1016, 136 Minn. 367, 
L.R.A.1917C 604. 

18. Minn.—In re McAllister’s Es¬ 
tate, supra 

19 . vt.—Crossman v. Crossman's 
Estate, 138 A. 730, 100 Vt. 407. 

20. Iowa.—McAllister v. McAllister, 
167 N.W. 78, 183 Iowa 245. 

69 C.J, p 1137 note 51. 

21 . N.Y.—In re Von Glahn’s Will, 
96 N.Y,S.2d 845, 197 Misc. 676- 
In re Shelfer's Estate, 34 N.Y.S. 
2d 302, 178 Misc. 340—In re Hay- 
man’s Estate, 239 N.Y.S. 688, 136 
Misc. 199, 137 Misc. 329, affirmed 
243 M.Y.S. 803, 229 App.Div. 863, 
affirmed 177 N.B. 139, 266 M.Y. 
667. 

22 . Cal.—In re Whitney’s Estate, 
167 P. 399, 176 C. 12. 

23. M.Y.—In re Blumenstiel’s Will, 
290 M.Y.S. 936, 248 App.Div. 633. 
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In re Crowforth’s Will, 94 M. 
Y.S.2d 414, 197 Misc, 781—In re 
Lanier’s Estate, 88 M.Y.S.2d 517, 
196 Misc. 96—In re Wilson’s Es¬ 
tate, 4 M,Y.S.2d 634, 167 Misc. 
758—In re Froman’s Estate, 300 
M.Y.S. 1088, 165 Misc. 400. 

69 C.J. p 1137 note 54. 

24. Vt.—Crossman v. Crossman's 
Estate, 138 A 730, 100 Vt. 407. 

25. M.Y.—In re Silsby, 128 N.B. 212, 
229 M.Y. 396. 

26. Ky.—Ray v. Ray, 182 S.W.2d 
664, 298 Ky. 162. 

69 C.J. p 1137 note 57. 

27. Ind.—Ogle v. Barker, 63 N.B. 
2d 426, 116 Ind.App. 250. 

Ohio.—Jones v. Webster, 14 N.B. 

2d 928, 133 Ohio St. 492. 

69 C.J. p 1137 note 58. 

28. He.—Davis v. McKown, 160 A. 
468, 131 Me. 203—Bunker v. Bun¬ 
ker, 154 A. 73, 130 Me. 103. 

29. Ind.—Collins v. Collins, 25 N. 
E. 704, 28 N.B. 190, 126 Ind. 559. 
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her immediately, relating back to the date of testator's 
death, and including increments after that date; the rule 
also applies to a widower. 

A widow’s renunciation of her husband’s will op¬ 
erates as a renunciation of the will in toto, 30 and 
vests in her her dower and statutory rights in her 
husband’s estate, 31 as though, as far as she is con¬ 
cerned, he had died intestate, 32 unless a statute 
otherwise provides. 33 ^ A renunciation in general 
terms will have this effect even though it does not 
specify the particular estate or rights to which the 
widow is entitled under the statute ; 34 but a widow 
cannot claim greater rights than the statute gives 
her by renouncing the will. 35 Where the provisions 
of the will give to the surviving spouse the same 
share as the distribution statute, the estate is not 
affected by the election of the spouse not to take 
under the will. 36 

Time of vesting of interest; right to increment. 
The widow’s election against the will, confirming her 
preexisting rights in her husband’s estate, 37 vests 
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such estate in her immediately at the date of the 
election, 38 without assignment by the court even 
though the statute provides therefor 39 and even 
though the widow dies before the property is set 
off to her. 40 The vesting of the title relates back 
to the time of the testator’s death 41 with the result 
that from that moment the elector is the absolute 
owner of the ultimately distributable sum, 42 although 
the right to immediate payment of such sum is 
postponed for the convenience of the estate and as 
security for the potential rights of creditors and 
others having prior claims. 43 Accordingly, she is 
entitled to her statutory share in property acquired 
by the estate after the testator’s death, 44 and to the 
income on the property assigned to her from the 
testator’s death, 45 except in cases where under the 
law the profits of the land belong to the adminis¬ 
trator; 46 and she is entitled to a pro rata share of 
the increments and profits accruing during the 
pendency of the probate proceedings from the date 
of the testator’s death, 47 including rentals of real- 


30 . N.C.—Coble v. Coble, 42 S.E. 
2d 898, 227 N.C. 647. 

Ohio.—Citizens Nat. Bank v. Linn, 
7 Ohio Supp. 192. 

69 C.J. p 1137 note 61. 

31. Iowa.—Wright v. Breckenridge, 
101 N.W. Ill, 125 Iowa 197. 

69 C.J. p 1137 note 62. 

32. Ala.—Decker v. Decker, 37 So. 
2d 204, 261 Ala. 278. 

Fla.—In re Suarez's Estate, 198 So. 
829, 146 Fla. 183. 

Kan.—Tomb v. Bardo, 114 P.2d 320, 
163 Kan. 766—Ward v. Ward, 109 
1 P.2d 68, 153 Kan. 222, 134 A.L.R. 
1 667. 

Ky.—Ruh's Ex'rs v. Ruh, 110 S.W.2d 
1097, 270 Ky. 792. 

Minn.—In re Taylor’s Estate, 7 N. 

W.2d 320, 213 Minn. 609. 

Miss.—Campbell v. Cason, 40 So.2d 
268, 206 Miss. 420. 

N.Y.—In re Topazio’s Estate, 22 N. 

Y.S.2d 847, 176 Misc. 132. 

N.C.—Wachovia Bank & Trust Co. 
v. Green, 73 S.E.2d 879, 236 N.C. 
654—Wachovia Bank & Trust Co. 
v. Waddell, 67 S.E.2d 651, 23 4 N. 

• *C. 454—Coble v. Coble, 42 S.E.2d 
898, 227 N.C. 547, applying South 
j Carolina law. 

Fa.—Beck v. Beiter, 22 A.2d 90, 146 
Pa.Super. 114. 

In re Broadbent's Estate, Orph„ 
4 Chest.Co. 60. 

Tex.—Corpus Juris cited In Single- 
■ ton v. St. Louis Union Trust Co., 
Civ.App., 191 S.W.2d 143, 146. 

69 C.J. P 1137 note 63. 

33. Ohio.—Armstrong v. Armstrong, 
11 Ohio Cir.Ct.,N.S., 474. 

34. Ill.—Waddill v. Waddill, 129 N. 
E. 531, 296 Ill. 204. 

*9 C.J. p 1138 note 65. 


35 . Wis.—In re Uihlein's Will, 59 
N.W.2d 641, 264 Wis. 362, 38 A. 
L.R.2d 961. 

69 C.J. p 1138 note 66. 

36. Iowa.—In re Dluhos’ Estate, 70 

N.W. 2d 549, 246 Iowa 1043. 

37. Ky.—McCallister v. Brand's 
Heirs, 11 B.Mon. 370, 395. 

38. N.C.—Wachovia Bank & Trust 
Co. v. Waddell, 67 S E.2d 651, 234 
N.C. 454. 

69 C.J. p 1138 note 68. 

Rights attaching at moment of death 
Legal rights of a widow electing 
to take against the will are beyond 
husband’s control and attach at the 
moment of his death, so that as to 
such widow there is no will and no 
conversion of real estate, even 
though contemplated by will. 

Pa.—In re Sadowski's Estate, 43 A. 
2d 907, 158 Pa.Super. 119. 

39. N.H.—Fletcher v. Cotton, 123 
A. 889, 81 N.H. 243. 

40. Pa.—Appeal of Greiner, 103 Pa. 
89. 

41. Fla.—Griley v. Grilcy, 43 So. 
2d 350—Murphy v. Murphy, 170 
So. 856, 125 Fla. 855. 

N.Y.—In re Curley’s Estate, 290 N. 

Y.S. 822, 160 Misc. 844. 

69 C.J. p 1138 note 71. 

42. N.Y.—In re Curley’s Estate, su¬ 
pra. 

43. N.Y.—In re Curley’s Estate, su¬ 
pra. 

44- Pa.—In re Blakslee's Estate, 44 
Pa.Co. 291. 

45. Colo.—Logan v. Logan, 17 P. 
99, 11 Colo. 44. 

69 C.J. p 1140 note 21. 

46. N.C.—West v. Hatch’s Devisees, 
6 N.C. 148. 


47. Fla.—Murphy v. Murphy, 170 
So. 856, 125 Fla. 855—Henderson 
v. Usher, 170 So. 846, 125 Fla 
709. 

N.Y.—In re Becher’s Estate, 123 
N.Y. S. 2d 589, 204 Misc. 523—In 
re Kent's Estate, 45 N.Y.S.2d 449, 
180 Misc. 567—In re Epstein's Es¬ 
tate, 27 N.Y.S.2d 872, 176 Misc. 
404—In re Oakley’s Estate, 24 N. 
Y.S.2d 28, 175 Misc. 463—In re 
Curley's Estate, 290 N.Y.S. 822, 
ICO Misc. 844. 

In re Schnitzer’s Will, 118 N.Y.S. 
2d 779—In re Sheppard's Estate, 
100 N.Y.S.2d 249. 

Wyo.—In ro Dixon’s Estate, 278 P.2d 
258, 73 Wyo. 236. 

Right to Interest 

Where widow elected to take 
against provisions of will she was en¬ 
titled to interest on her intestate 
share at the rate earned on the 
general estate during administration. 
N.Y.—Petition of Chemical Bank & 
Trust Co., 99 N.Y.S.2d 368, 198 Misc. 
536. 

In re Loreh's Estate, 33 N.Y.S.2d 
157. 

Occupancy or share of profits 

A widow who elected to waive hus¬ 
band's will and take under statute, 
and who was entitled to occupy the 
husband's realty with the children 
and family of the husband or receive 
one-third of rents, issues, or profits 
of the estate, was not required either 
to occupy the whole or rent the 
whole, but could have free occupancy 
of a part of the husband's realty and 
receive one-third of the rents, issues, 
and profits accruing from the parts 
that produced a revenue. 

Vt.—Blanchard v. Blanchard’s Estate* 
199 A. 233, 109 Vt. 454. 
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ty 48 although she may not be entitled to any share 
of the rentals on property specifically devised. 49 
However, it has been held that in the case of 
dower, the decedent's real estate descends to his 
devisee until dower is assigned to the widow,50 the 
devisee also being entitled to receive the rents and 
profits therefrom until that time, 61 since the right 
of dower in real estate confers no vested title therein 
until an assignment of dower is made. 52 

Status of widow as heir; right to specific proper¬ 
ty. A widow renouncing the will and taking dower 
or her statutory share takes as heir, 53 and her inter¬ 
est is not a debt for which the personal property is 
primarily liable. 64 She is not a creditor or a legatee 
of a specific sum, 65 and interest will not be allowed 
on the elective share other than the proportionate 
share of the interest earned and received by the 
estate during the course of administration. 66 The 
surviving spouse takes her share by way of inherit¬ 
ance, rather than by way of a distributive share in 
money, 57 and may take a quantitative share in the 
realty as an estate of inheritance. 68 

Under a statute so providing, a widow electing 
to take against the will is entitled to an undivided 
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half in each piece of property which deceased owned 
at the time of his death, 69 so that her share could 
not be required to be set off to her solely out of 
the realty passing under the residuary clause of the 
will. 60 While a widow's notice of election to take 
a statutory interest in the estate of a deceased hus¬ 
band constitutes the widow a person beneficially in¬ 
terested in the estate, 61 it does not give her a right 
or title to any specific estate property, even though 
she has filed a consent to take distribution of certain 
property in kind. 62 

Antenuptial agreements. The election by a widow 
not to take under the will leaves an antenuptial 
agreement in full force and its provisions available 
to the widow, 63 with the provisions of the ante¬ 
nuptial agreement taking priority over all the be¬ 
quests and devises in the will 64 as far as may be 
necessary. 66 

Widower. A widower’s renunciation of his wife's 
will entitles him to his rights under the statute 66 
in every state according to the laws of descent of 
lands in the state where the land is. 67 His interest 
vests at her death, 68 and he is entitled to the incre¬ 
ments and profits accruing between the date of the 


4a Ohio.—Barlow v. Winters Nat. 
Bank & Trust Co., 61 N.E.2d 603, 
145 Ohio St. 270, 160 A.L.R. 423. 

49 . Wyo.—In re Dixon’s Estate, 278 
P.2d 258, 73 Wyo. 236. 

50. U.S.—Smith's Estate v. C. I. R., 
C.C.A.Tenn., 168 E.2d 431. 

51. U.S.—Smith’s Estate v. C. I. R., 
supra. 

52. U.S.—Smith’s Estate v. C. I. R., 
supra. 

53. Ill.—Growling v. Gowling, 90 N.E. 
2d 188, 405 Ill. 165—Dunshee v. 
Dunshee, 104 N.E. 1100, 263 Ill. 188. 

Application, of law of advancements 
Under Kansas law, a widow elect¬ 
ing to take her share of her deceased 
husband’s estate under statute, in¬ 
stead of taking under decedent’s will, 
is considered an heir of decedent and 
may insist on application of law per¬ 
taining to advancements by decedent. 
U.S.—Broderick v. Moore, C.A.Kan., 
226 F.2d 105. 

54. Ill.—Dunshee v. Dunshee, 104 N. 
E. 1100, 263 Ill. 188. 

Widow's taking under will as creditor 
of estate see supra § 1287 b. 

55. N.T.—In re Lorch’s Estate, 33 
N.Y.S.2d 157. 

56. N.Y.—In re Lorch’s Estate, su¬ 
pra. 

57. Ohio.—Barlow v. Winters Nat. 
Bank & Trust Co., 61 N.E.2d 603, 
145 Ohio St. 270, 160 A.L.R. 423, 

Property held not to pass by “de¬ 
scent” 

Property passing to widow from 


husband dying testate, with children 
by former wife surviving him, be¬ 
cause of widow’s election not to take 
under will, but under statute of de¬ 
scent and distribution, does not pass 
to her by "descent,” and hence passes 
from her to her heirs as her property 
on her death intestate without issue, 
not to husband's children. 

Ohio.—Ellsworth v. Hale, 32 N.E.2d 
32, 66 Ohio App. 108—Miller v. Mil¬ 
ler, 197 N.E. 134, 40 Ohio App. 220, 
afllrmod 194 N.E. 450, 129 Ohio St. 
230. 

58. Ohio.—BarTSw v. Winters Nat. 
Bank & Trust Co., 61 N.E.2d 603, 
345 Ohio St. 270, 160 A.L.R, 423. 

Reduction to money not necessary 
In order to determine the amount 
of a deceased spouse’s net estate 
when surviving spouse elects to take 
under statute authorizing a surviving 
spouse, who elects not to take under 
the will of a deceased spouse dying 
without issue, to take one-half of the 
net estate, It is not necessary that all 
assets of the estate be reduced to 
money, and where there Is sufficient 
property to compensate the surviving 
spouse, no resort to specific bequests 
should be made. 

Ohio.—Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

59. Ill.—Gowling v. Gowling, 90 N.E. 
2d 188, 405 Ill. 165. 

60. Ill.—Gowling v. Gowling, supra. 

61. N.Y.—Steuer v. Hector's Tavern, 
148 N.Y.S.2d 402, 1 Misc.2d 614. 
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62. N.Y.—Steuer v. Hector’s Tavern, 
supra. 

63. Mich.—Detroit Trust Co. r. Cor¬ 
liss, 37 N.W.2d 569, 324 Mich. 702. 

64. Mich.—Detroit Trust Co. v. Cor¬ 
liss, supra. 

65. Mich.—Detroit Trust Co. v. Cor¬ 
liss, supra. 

Order for payment out of principal 
held unauthorized 
Where antenuptial agreement and 
will subsequently executed by dece¬ 
dent, established that an annual pay¬ 
ment of money to decedent’s widow 
provided for by agreement under 
which widow elected to take, was to 
be paid primarily out of income, with 
recourse to principal permissible only 
when annual Income was insufficient, 
and payment to widow of sufficient 
amount of cash to enable her to pur¬ 
chase an annuity contract, in satis¬ 
faction of her claim against estate, 
would destroy interests of residuary 
legatees, trial court improperly au¬ 
thorized payment to widow of cash 
for annuity contract. 

Mich.—Detroit Trust Co. v. Corliss, 
supra. 

66. Miss.—Doran v. Beale, 63 So. 647, 
106 Miss. 305. 

67. Miss.—Doran v. Beale, supra.' 

68. Conn,—Bankers’ Trust Co. of 
New York v. Greims, 147 A. 290, 
110 Conn, 36, 66 A.L.R. 726, 

N.Y.—In re HubbeU’s Will, 65 N.Y.S. 
2d 40. 
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death of the testatrix and the time of final distribu¬ 
tion. 69 Moreover, his interest is paramount to rights 
of devisees and legatees, 70 and at his death passes 
to his personal representatives. 71 It passes by way 
of inheritance and is not within the application of 
a statute relating to the descent of property which 
comes from a decedent's spouse. 72 

Enforcement of rights. The rights of widow or 
widower, on rejecting the will, may be enforced in 
the probate 73 or other court having jurisdiction, 74 
and by bill in equity in a case requiring equitable 
relief. 75 The right is statutory and proceedings 
must conform to the statute. 76 A widow’s failure 
to assert her rights under community law of an¬ 
other country in prior proceedings bars her setting 
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up the claim later, where there is no proof of 
ignorance of rights. 77 

Proceedings to determine the effect of an election 
generally are discussed supra § 1285 a. 

b. Benefits or Rights under Will 

Generally, the widow's renunciation of her husband'i 
will precludes her from claiming or accepting any benefits 
thereunder, although she is not precluded from taking a 
position not inconsistent with such renunciation; and 
the same rule generally applies to the widower. 

Generally, the widow's renunciation of her hus¬ 
band's will precludes her from claiming or accepting 
any benefits thereunder, 78 in any state, as discussed 
supra § 1238, forever ; 79 and the provisions made for 
her in the will lapse, 80 or become immaterial,*1 


Refusal to recognize such right 

Where husband properly renounced 
his wife’s will, husband was entitled 
to receive his share in wife’s estate, 
as of date of wife’s death and certain¬ 
ly as of date of the renunciation, and 
executor-beneficiaries who refused to 
recognize such rights would not be 
permitted to profit by their own re¬ 
calcitrant attitude and could not com¬ 
plain because estate was valued as of 
date of final decree. 

Ya.—Edwards v. Cuthbert, 36 S.E.2d 
1, 184 Ya. 502. 

69. Pa.—Mann v. Mann, 75 Pa.Super. 
16. 

Exception, as to uncollected, item 
Surviving husband who elected to 
take against will as in intestacy was 
entitled to receive his pro rata share 
of income earned on estate assets be¬ 
tween date of death of testatrix and 
final distribution except that payment 
of interest on a note, the collection of 
which was forbidden by testatrix, 
would be delayed until maker paid 
such interest. 

N.Y.—In re Hubbell’s Will, 65 N.Y.S. 
2d 40. 

70. Pa.—In re Moakler’s Estate, 43 
Pa.Co. 77. 

Vt.—In re Peck’s Estate, 88 A. 568, 87 
Vt. 194. 

71. Pa.—In re Mallon’s Estate, 97 A 
1031, 253 Pa. 29. 

72. Ohio.—Pee v. Linthicum, 2 Ohio 
Supp. 393. 

73. Mass.—McGrath v. Quinn, 105 N. 
E. 555, 218 Mass. 27. 

69 C.J. p 1142 note 57. 

74. Pa.—Shaffer v. Shaffer, 50 Pa, 
394. 

69 C.J. p 1142 note 58. 

75. Mass.—Pollock v. Learned, 102 
Mass. 49. 

78. Ala.—Johnston v. Port, 30 Ala. 
78. 

77. N.J.—Schweitzer v. Bonn, Ch., 
38 A 302. 


78. U.S.—Johnson v. Remy, C.A.Fla., 
220 F.2d 73. 

Fla.—Griley v. Griley, 43 So.2d 350- 
In re McMillan’s Estate, 30 So.2d 
534, 158 Fla. 898—Murphy v. Mur¬ 
phy, 170 So. 856, 125 Fla. 855. 

Ill.—Gowling v. Gowling, 90 N.E.2d 
188, 405 Ill. 165—Golden v. Golden, 
66 N.E.2d 662, 393 Ill. 536. 

Kane v. Schofield, 76 N.E.2d 216, 
332 Ill.App. 506. 

Ky.—Wachs v. Security Trust Co., 
152 S.W.2d 969, 287 Ky. 303. 

Md.—Weinberg v. Safe Deposit & 
Trust Co. of Baltimore, 85 A,2d 50, 
198 Md. 539. 

N.J.—Bankers Trust Co. of New 
York v. Greims, 176 A. 112, 117 
N.J.Eq. 397. 

N.Y.—In re Furno’s Estate, 98 N.Y.S. 
2d 709, 199 Misc. 273—In re Col¬ 
lins’ Estate, 282 N.Y.S. 728, 156 
Misc. 783—In re Rich’s Estate, 268 
N.Y.S. 321, 149 Misc. 843, affirmed 
In re Rich’s Will, 271 N.Y.S. 1061, 
242 App.Div. 613. 

In re Leporati's Will, 126 N.Y.S. 
2d 742—In re Duignan’s Will, 85 
N.Y.S.2d 846. 

N.C.—Coble v. Coble, 42 S.E.2d 898, 
227 N.C. 547. 

Pa.—In re Ward’s Estate, 25 Pa.Dlst. 
& Co. 674. 

In re Marsh’s Estate, Orph., 33 
Erie Co. 10—In re Middleton’s Es¬ 
tate, Orph., 29 Erie Co. 36—In re 
Sadowski’s Estate, Orph., 26 Erie 
Co. 287, reversed on other grounds 
43 A.2d 907, 158 Pa.Super. 119- 
In re Iafolla’s Estate, Orph., 3 Fi¬ 
duciary 660—In re Ballantyne’s Es¬ 
tate, Orph., 1 Fiduciary 445, 67 
Montg.Co. 314, 65 York Leg.Rec, 
148. 

Tenn.—Third Nat. Bank v. Hall, 209 
S.W.2d 46, 30 Tenn.App. 586. 

Tex.—Dakan v. Dakan, 83 S.W.2d 
620, 125 Tex. 305. 

Corpus Juris quoted in Singleton 
v. St. Louis Union Trust Co., Civ. 
App., 191 S.W.2d 143, 146, refused 
no reversible error. 
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Ya.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E.2d 797 
194 Va. 736. 

Wash.—In ro Heringer’s Estate, 230 
P.2d 297, 38 Washed 399. 

69 C.J. p 1138 note 78. 

Particular rights or benefits lost 

(1) After surviving spouse’s “elec¬ 
tion” not to take under deceased 
spouse’s will, executor of deceased 
spouse's estate could sell the prop¬ 
erty of the estate without the sur¬ 
viving spouse’s consent, even though 
the will specified that such consent 
was required to be secured before 
sale, in absence of showing that veto 
power conferred was for the benefit 
of the other legatees. 

Ohio.—Citizens Nat. Bank v. Linn, 7 
Ohio Supp, 192. 

(2) Where widow of testator re¬ 
nounced his will and elected to take 
under statute, her attempted life es¬ 
tate under will failed in its incep¬ 
tion. 

Kan.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 760. 

(3) Testator's widow, renouncing 
legacy to her of interest in lodging 
house by electing to take dower in 
testator’s estate, cannot enforce con¬ 
dition, on which will bequeathed half 
of testator’s lodging house business 
to his son, that such son conduct en¬ 
tire lodging house business, left to 
others of testator's family, for their 
benefit as long as they desired with¬ 
out charge. 

N.Y.—In re Campbell’s Estate, 13 N. 
Y.S.2d 773, 171 Misc. 750, affirmed 
In re Campbell's Will, 26 N.Y.SJd 
491, 261 App.Div. 899. 

79. Ill.—In re Donovan's Estate, 98 
N.E.2d 757, 409 Ill. 195, 29 AL.R.2d 
215. 

80. Wis.—In re Marshall's Will, 300 
N.W. 157, 239 Wis. 162. 

69 C.J. p 1138 note 85. 

81. Iowa.—Rench v. Rench, 169 N. 
W. 667, 184 Iowa 1372. 

69 C.J. p 1138 note 86. 
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becoming, in effect, obliterated from the will,* 2 the 
property passing under the law of succession as 
though the testator had died leaving no wife where 
no other provision is made therefor in the will. 83 

Rights held relinquished by widow. The rule pre¬ 
cluding the widow from claiming benefits under the 
will has been applied to such benefits as a charge for 
her support, 84 a provision for a home 85 or its oc¬ 
cupation, 86 for income, 87 an annuity, 88 or for her 
funeral expenses. 89 Renunciation operates as an ex¬ 
tinguishment of trust provisions solely for the bene¬ 
fit of the person renouncing, 90 and nullifies the inter¬ 
est of the surviving spouse as an income beneficiary 
of a trust created for her and others ; 91 and it also 
extinguishes a grant of a general power of appoint¬ 
ment which otherwise might be exercised by the 
person renouncing to the benefit of his own es¬ 
tate. 92 

Moreover, a widow, who has renounced the will, 
may not, in order to increase her distributive share, 
compel persons taking under the will to comply with 
provisions therein, 93 or an executor to make a sale 
of property 94 or to serve for a nominal fee ; 95 and 
where a lease is made to the widow to effectuate pro¬ 
visions in the will for her benefit, by renunciation 
of the will she loses all rights both under will and 
under lease. 96 

Rights held not relinquished by widow. On the 
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other hand, a widow’s renunciation of her deceased 
husband’s will does not preclude her from taking 
a position not inconsistent therewith; 97 and where 
there is no legal requirement that an election be 
made, 98 or there is no inconsistency between rights 
claimed under will and statute, 99 a refusal to ac¬ 
cept the provisions of a will does not operate as a 
relinquishment of any right thereunder, even though 
the renunciation is in writing and filed in court. 1 
Thus, a renunciation of the provisions relating to 
real estate contemplated and provided for in the 
will does not itself affect the widow’s rights to per¬ 
sonalty under the will; 2 nor does a renunciation of 
her own rights under a trust provision for herself 
and her children affect her rights to compel com¬ 
pliance by the trustee so far as it affects the shares 
of her children; 8 nor are the widow’s own property 
rights, as distinguished from her rights as surviving 
spouse, affected by her failure to reply to executor’s 
notice requiring election, 4 or by her renunciation of 
the husband's will. 5 

While renunciation by the widow is said to de¬ 
stroy the will as far as her rights thereunder are 
concerned, a duty charged on her by the will con¬ 
tinues, where it is personal in character, and its 
performance is in no way dependent on her accept¬ 
ance of the provision made for her in the will. 6 
Thus, the widow’s renunciation does not destroy her 
power to act as executrix, or trustee of a trust, or 


82. Fla.—Murphy v. Murphy, 170 
So. 856, 125 Fla. 855. 

HI.—In re Donovan's Estate, 98 N.E. 
2d 757, 409 Ill. 195, 29 A.L.R.2d 
215—Gowling v, Gowling, 90 N.E. 
2d 188, 405 Ill. 165—Golden v. 
Golden, 66 N.E.2d 662, 393 III. 536— 
Sueske v. Schofield, 34 N.E.2d 399, 
376 Ill. 431. 

Ind.—Tom v. Tom, 26 N.E.2d 410, 
107 Ind.App, 599. 

Me.—U. S. Trust Co. of 1ST. Y. v. 

Douglass, 56 A.2d 633, 143 Me. ICO. 
Mo.—Mercantile-Commerce Banlc & 
Trust Co. v. Binowitz, App., 238 S. 
W,2d 893. 

Okl.—Dixon v. Dixon, 126 F.2d 1020, 
191 Okl. 139. 

83. Okl.—Appeal of Sims’ Estate, 18 
F.2d 1077, 162 Okl. 35. 

84. Ga.—Worthen v. Pearson, 33 Ga. 
385, 81 Am.D. 213. 

85. N.J.—Roe v. Roe, 21 N.J.Eq. 253. 
Tex.—Ellis v. Scott, Civ.App., 58 S. 

W.2d 194. 

88 . TT.S.—Underground Electric Rys. 
Co. of London, Limited, v. Owsley, 
C.C.N.Y., 169 F. 671, affirmed 176 
F. 26, 99 C.C.A. 500. 

87. Pa.—Sullivan v. Kieffer, 15 A. 
673, 22 Pa. 135. 


Wis.—In re McDhattan’s Will, 216 
N.W. 130, 194 Wis. 113. 

88. N.Y.—In re Wagner’s Will, 143 
N.Y.S.2d 508. 

89. N.H.—Hall v. Smith, 61 N.H. 144. 

90. Kan.—In re Gereko’s Estate, 195 
P.2d 323, 165 Kan. 249. 

Pa.—In re Schwartz’ Estate, 35 Pa. 
Dist. & Co. 386, affirmed 10 A.2d 
38C, 337 Pa. 143. 

Va.—Christian v. Wilson’s Ex'rs, 151 
S.E. 300, 153 Vo. 63 4. 

Wis.—In re Marshall's Will, 300 N. 
W. 157, 239 Wis, 162. 

91. Fla.—Wallace v. Wallace, 160 
So. 377, 118 Fla. 844. 

N.Y.—In re Leporati's Will, 126 N.Y. 
S.2d 742—In re Schnitzer’s Will, 
118 N.Y.S.2d 779—In re Vitalo’s 
Will, 118 N.Y.S.2d 773—In re Gin- 
gold’s Will, 116 N.Y.S.2d 868. 

92. Va.—Christian v. Wilson's Ex’rs, 
151 S.E. 300, 153 Va. 614, certiorari 
doniod 51 S.Ct. 21, 282 U.S. 840, 75 
L,Ed. 746. 

93. Kan.—Ashelford v. Chapman, 
105 P. 534, 81 Kan. 312. 

69 C.J, p 1138 note 90. 

94. Pa.—In re Celenza’s Estate, 17 
Fa.Dist. <& Co. 319. 

95. Pa.—In re Murray's Estate, 28 
Pa. Super. 474. 


96. Mich.—Trumbull v. Hale, 229 N. 
W. 414, 250 Mich. 117. 

97. Antenuptial agreement 
Widow was held not to occupy in¬ 
consistent position in renouncing will 
containing interpretation of antenup¬ 
tial agreement for payment of money 
to widow through executors, and in 
standing on such agreement. 

Mo.—Broyles v. Magee, App., 71 S.W. 
2d 149. 

98. Iowa.—Richards v. Richards, 58 
N.W. 926, 90 Iowa 606. 

99. N.Y.—In re Trombly’s Estate, 
255 N.Y.S, 93, 142 Misc. 2B5. 

69 C.J. p 1139 note 95. 

1 . Iowa.—Richards v. Richards, 5 8 
N.W. 926, 90 Iowa 60C. 

2. Ind.—State Bank v. Ewing, 17 
Tnd. 68. 

3. Pa.—In re Kerrigan’s Estate, 5 
Pa.Dist. 125, 17 Fa.Co. 439. 

4. Iowa.—Spring v. Spring, 229 N. 
W. 147, 210 Iowa 1124. 

69 C.J. p 1139 note 99. 

6. Ky.—Chenoweth v. Bullitt, 6 Si 
W,2d 1061, 224 Ky. 698. 

GO C.J. p 1139 note 1. 

6. Ill.—Spaulding v. Lackey, 173 N. 

E. 110, 340 Ill. $72. 

69 C.J. p 1139 note 2. 
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donee of a power, in which she has no beneficial 
interest, 7 and her right to be compensated for acting 
as executrix, 8 unless it appears by the will that the 
execution of the trust or exercise of the power is 
dependent on her acceptance of the provisions of the 
will for her own benefit; 9 nor does it destroy the 
probative force of her husband's statements therein 
as to facts, 10 or the effect of the husband's release 
therein of his rights, 11 in cases where the widow's 
rights can only be established by suit in the name 
of her husband's estate; nor does it nullify the pro¬ 
vision of the will that title in property shall not pass 
until the time for the distribution of the estate. 12 

The right of a widow to contest the probate of her 
deceased husband's will is not inconsistent with, and 
is not abandoned or lost by, her renunciation of the 
will. 13 A widow who did not accept the provisions 
of a joint will in her favor is not estopped to pursue 
any right which the law gives her. 14 

Widower. As in the case of the widow, the wid¬ 
ower’s renunciation of his wife's will precludes him 
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from claiming or accepting any benefits thereun¬ 
der, 15 as, for example, income from a testamentary 
trust, 16 or payment of his wife's debts and the ex¬ 
penses of her last illness and funeral expenses, 1 ? 
or provision for payment of his own funeral ex¬ 
penses; 18 and it may also preclude persons claiming 
through him. 19 However, a widower's renuncia¬ 
tion of his deceased wife's will does not preclude 
him from taking action not inconsistent therewith; 2 ® 
and his renunciation of his wife's second will does 
not preclude him from thereafter seeking to sub¬ 
stitute the first will for the second one. 21 

c. Scope and Extent of Rights in General 

The rights of a widow renouncing her husband's will 
depend on the statutes providing for the election, as do 
those of a widower in similar circumstances. The rig*ht 
of a renouncing spouse with respect to property not dis¬ 
posed of by the will, as in the case of a lapsed legacy, 
varies in different jurisdictions. 

The rights of a widow who has renounced the 
provisions for her in her husband's will depend on 
the terms of the statute. 22 Under some statutory 


7. Ill.—McGee v. Vandeventer, 158 
N.B. 127, 326 Ill. 425. 

Kane v. Schofield, 76 N.E.2d 216, 
332 Ill.App. 505. 

Power of appointment to limited 
group 

Where testator made provision for 
distribution of testamentary trust re¬ 
mainders hut provided that, notwith¬ 
standing* such dispositions, his widow 
should have right to dispose of such 
remainders by testamentary appoint¬ 
ment among nieces and nephews of 
deceased, their descendants, and cer¬ 
tain charities, widow’s election to 
take under law did not extinguish 
special power thus given her or ac¬ 
celerate distribution of remainders to 
persons named as takers in default 
of her exercise of power of appoint¬ 
ment. 

Wis.—In re Uihlcin’s Will, 59 N.W.2d 
641, 264 Wis. 362, 38 A.L.R.2d 961. 

8. Fla.—Murphy v. Murphy, 170 So. 
856, 125 Fla. 855. 

9. Ill.—McGee v. Vandeventer, 158 
N.E. 127, 326 Ill. 425. 

10. Pa.—Merchants’-Citizens’ Nat. 

Bank & Trust Co. of Allentown v. 
Mauser, 147 A. 90, 297 Pa. 399. 

11. Pa.—Merchants’-Citizens’ Nat. 

Bank & Trust Co. of Allentown v. 
Mauser, supra. 

12 . Ky.—Campbell v. Simmons, 127 
S.W. 1005, 138 Ky. 302. 

13. Miss.—Edwards v. Edwards, 11 
So.2d 450, 193 Miss. 889. 

Pa.—In re Butler’s Estate, Orph., 64 
Montg.Co. 161. 

Bight to prosecute appeal 

Widow contesting probate of alleg¬ 
ed nuncupative will was not, by rea¬ 
son of renunciation within six 


months’ period pending appeal in 
proceeding to establish nuncupative 
will, barred of right to prosecute 
such appeal, since renouncement did 
not affect validity of will, but only 
amount of property which parties 
would receive. 

Miss.—Edwards v. Edwards, 11 So.2d 
450, 193 Miss. 889. 

14. Ohio.—Passoni v. Breehl, 14 
Ohio Supp. 100. 

15. Mo.—Barksdale v. Morris, App., 
228 S.W.2d 414, affirmed 235 S.W. 
2d 288, 361 Mo. 432. 

Neb.—In re White's Estate, 33 N.W. 

2d 470, 150 Neb. 167. 

Pa.—In re Koska's Estate, 108 A.2d 
829, 176 Pa.Super. 519. 

Va.—First Nat. Exchange Bank of 
Roanoke v. Hughson, 74 S.E.2d 797, 
194 Va. 736. 

16. N.Y.—In re Devine’s Estate, 263 
N.Y.S. G70, 147 Misc. 273. 

In re Spencer’s Estate, 145 N.Y. 
S.2d 397—In re Atkinson's Will, 91 
N.Y.S.2d 631. 

17. Neb.—In re White’s Estate, 33 
N.W.2d 470, 150 Neb. 167. 

Pa.—In re Koska’s Estate, 108 A.2d 
829, 176 Pa.Super. 519. 

69 C.J. p 1139 note 10. 

18. N.Y.—In re McGrath's Estate, 
222 N.Y.S. 262, 129 Misc. 514. 

19. Mo.—Barksdale v. Morris, App., 
228 S.W.2d 414, affirmed 235 S.W. 
2d 288, 361 Mo. 432. 

No trust for husband or his children 
Under will containing bequest of 
net income from estate to sister and 
directing that on death of sister the 
estate be divided one half to husband 
if he were living at that time and 
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otherwise in equal shares per capita 
to his two children, and the other one 
half to be divided equally among 
Brothers of testatrix, the two chil¬ 
dren of husband were to take only 
in lieu of their father if he were 
dead at time of distribution, but 
where husband renounced will, the 
one half of estate intended by testa¬ 
trix for husband never reached trust, 
and neither husband nor his chil¬ 
dren had any remainder interest in 
the trust. 

Mo.—Barksdale v. Morris, supra, 

20. Ky.—Smith v. Ridner, 168 S.W. 
2d 559, 293 Ky. 66. 

21. Ky.—Smith v. Ridner, supra. 

22. Colo.—In re Williams’ Estate, 72 
P.2d 476, 101 Colo. 262. 

Fla.—Henderson v. Usher, 170 So. 
846, 125 Fla. 709. 

Ill.—In re Donovan’s Estate, 98 N.E. 
2d 757, 409 Ill. 195, 29 A.L.R.2d 
215—Ness v. Lunde, 68 N.E.2d 458, 
394 Ill. 286. 

Ind.—Tom v. Tom, 26 N.E.2d 410, 
107 Ind.App. 599. 

Me.—Gatchell v. Curtis, 186 A. 669, 
134 Me. 302—Given v. Curtis, 178 
A. 616, 133 Me. 385. 

Md.—Weinberg v. Safe Deposit & 
Trust Co., of Baltimore, 85 A.2d 50, 
198 Md. 539. 

Mich.—In re Kirkpatrick’s Estate, 4 
N.W.2d 696, 302 Mich. 381—Kirk¬ 
patrick v. Nolan, 291 N.W. 215, 293 
Mich. 42. 

N.Y.—In re Kent’s Estate, 45 N.Y.S. 
2d 449, 180 Misc. 567. 

In re Meyer’s Estate, 119 N.Y.S. 
2d 737. 

Ohio.—In re Reed's Estate, Frob., 114 
N.E.2d 314—Barlow v. Winters 
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provisions the widow is entitled to a general dis- 
tributive shstrc of the husband. s estate, the amount 
thereof varying with the circumstances in the par¬ 
ticular case, 23 a common provision being for the 


widow to take one-half of the estate where testator 
left no surviving descendants, and one-third of the 
estate where he left descendants surviving; 24 and 
some statutes impose a maximum on the widow’s 


Nat Bank & Trust Co. f 12 Ohio 
Supp. 131. 

Miller v. United Brethren 
Church, 31 Ohio N.P..N.S., 43. 
pa.—In re Marsh’s Estate, Orph., 33 
Erie Co. 10. 

^is.—in re Uihlein’s Will, 59 N.W.2d 
641 264 Wis. 362, 38 A.L.R.2d 961 
—In re Marshall’s Will, 300 N.W. 
157, 239 Wis. 162. 

69 C.J. P 1139 note 12. 

“Intestate share” distinguished from 
“share in intestacy” 

Words “intestate share,” as used 
in statute governing election to take 
against will, are words of art which 
in some circumstances denote a dif¬ 
ferent money value than do the 
words “share in intestacy,” which are 
words of general description relat¬ 
ing to participation in an intestate 
estate. 

N.V.—In re Goldsmith’s Estate, 30 
N.Y.S.2d 474, 177 Misc. 298. 
Particular provisions for widow 

(1) Life estate in one third of de¬ 
ceased husband’s realty of which ho 
was seized during coverture, and tes¬ 
tamentary trustee was required to 
account to her for income therefrom 
to extent of her interest. 

N.C.—Wachovia Bank & Trust Co. v. 
Waddell, 67 S.E.2d 651, 234 N.C. 
454. 

(2) One third the surplus of his 
personal estate and dower as allow¬ 
ed by statute. 

Va.—Bickers v. Shenandoah Yal. 
Nat. Bank of Winchester, 88 S.E. 
2d 889, 197 Va. 145, rehearing de¬ 
nied 90 S.E.2d 865, 197 Va. 732. 

Welsh v. Welsh, 69 S.E.2d 34, 
136 W.Va. 914. 

Bight not limited to realty 
A widow who renounced will of her 
deceased husband was entitled to her 
statutory share of estate of decedent 
pursuant to provision of probate code 
that when testator’s surviving spouse 
renounces will she is entitled to spec¬ 
ified share of testator’s estate after 
payment of Just claims, and renunci¬ 
ation did not relegate widow to pro¬ 
visions of dower act which deals 
with real estate, which would de¬ 
prive widow of claim since estate 
contained no real estate. 

Ill.—Northern Trust Co. v. Wilson, 
101 N.E.2d 604, 344 Ill.App. 508- 
In re Judd’s Estate, 11 N.E.2d 989, 
292 Ill.App. 563. 

23. Mo.—Borchers v. Borchers, 179 
S.W.2d 8, 352 Mo. 601. 

69 C.J. p 1139 note 12 [c]. 

Particular provisions for distributive 
share' 

(1) A widow renouncing will of 


husband, who left widow and adopted 
son as only heirs at law, would be 
entitled to one half of net estate. 
Miss.—Campbell v. Cason, 40 So.2d 

258, 206 Miss. 420. 

(2) A widow electing to take stat¬ 
utory share of estate of her deceas¬ 
ed husband, whose will bequeathed 
half of net proceeds, from sale of 
residue to her and remaining half 
to two other named persons, was held 
entitled to only half of estate under 
statute limiting widow’s election 
where it would otherwise enable her 
to take all of husband’s realty. 

Mich.—Winans v. Proctor, 285 N.W. 

31, 288 Mich. 482. 

(3) Under statutes, widow’s inter¬ 
est in estate of husband whose will 
she has renounced is her “dowable 
and distributable share,” which is an 
estate for life in one third of hus¬ 
band’s realty and an absolute estate 
in one half of husband’s “surplus 
personalty,” which is all of the per¬ 
sonalty remaining after payment of 
funeral expenses, charges of admin¬ 
istration and debts. 

Ky.—Ruh’s Ex'rs v. Ruh, 110 S.W. 

2d 1097, 270 Ky. 792. 

Entire estate 

(1) Where testator left no child, 
parent, grandchild, brother or sister 
or child of a brother or sister, widow 
who renounced will made by her hus¬ 
band, was entitled to the whole of 
her husband’s personal estate. 

D.C.—Wegfcnast v. Pheylen, 195 F. 

2d 77C, 90 U.S.App.D.C. 277. 

(2) Whore testator married after 
ho had executed a will, and died leav¬ 
ing a spouse but no lineal descend¬ 
ants surviving, under the Probate 
Law of 1933, which expressly revok¬ 
ed previous statutory provisions for 
such a circumstance, such spouse, 
when she was not bound by a mar¬ 
riage settlement, and elected not to 
tako dower but demanded the en¬ 
tire estate, was entitled to receive 
the entire estate of testator. 

Fla.—In re Suarez’s Estate, 198 So. 

829, 145 Fla. 183. 

(3) Where husband died, without 
Issue leaving a widow, and all the 
property left by him was acquired 
during coverture by joint industry 
of himself and widow, his will, dis¬ 
posing of such property in a manner 
different from that directed by de¬ 
scent and distribution statute, was 
rendered inoperative by widow’s elec¬ 
tion to take under the statute rather 
than under the will, and she became 
a “forced heir” to the whole estate. 
Okl.—In re Laug's Estate, 118 P.2d 

228, 189 Okl. 516. 
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(4) Testator’s widow, by her re¬ 
nunciation of will and according to 
rules of succession, succeeded to her 
half of entire community property 
over which husband had no right 
of testamentary disposition, and in 
addition she succeeded to entire com¬ 
munity interest in a certain ranch 
because of her statutory one half 
community ownership therein, and 
her right to succeed to the other half 
as community property over which 
her deceased husband’s attempted 
testamentary disposition became in¬ 
effective because of widow's renunci¬ 
ation of will. 

Cal.—In re King’s Estate, 121 P.2d 

716, 19 C.2d 354. 

24. Md.—Kreamer v. Hitchcock, 115 

A.2d 255, 928, 207 Md. 454. 

Minn.—Van Devore v. Moore, 67 N. 

W.2d 664, 243 Minn. 346. 

69 C.J. p 1139 note 12 [c] (3). 
Purpose of statute 

Purpose of statute giving surviv¬ 
ing spouse of testator who elects to 
take against the will one third of the 
estate, if the testator leaves descend¬ 
ants surviving, and one half of es¬ 
tate if deceased spouse is not sur¬ 
vived by descendants is to measure 
the surviving spouse’s share in the 
estate of his deceased spouse by the 
share which descendants might nat¬ 
urally expect as their duo. 

Md.—Rowe v. Cullen, 9 A.2d 685, 177 

Md. 357. 

Illegitimate child 

Under statute giving surviving 
spouse of testator who elects to take 
against will one third of the estate 
if testator leaves descendants surviv¬ 
ing and one half if testator is not 
survived by descendants, word “de¬ 
scendants” includes illegitimate child 
when used in connection with right 
of illegitimate child to inhorit from 
its mother, but not when used in con¬ 
nection with right of illegitimate 
child to inherit from its father, since, 
under statute, illegitimate child has 
right to inherit from mother but not 
from father. 

Md.—Rowe v. Cullen, supra. 

Adopted children. 

Where decedent and his first wife 
some forty years before decedent’s 
death instituted proceedings for adop¬ 
tion of two children but no order of 
adoption was filed in the proceedings 
until after surrogate's court had as¬ 
sumed jurisdiction of decedent's es¬ 
tate, the filing of the orders nunc pro 
tunc in the adoption proceedings did 
not authorize the two adopted chil¬ 
dren being considered as distributees 
of decedent’s estate, with respect to 
issu’e whether intestate share of dece- 
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distributive share of one-half of the net estate. 25 
Under other statutes, the renouncing widow may be 
entitled to dower or a child’s part; 26 and in some 
jurisdictions the widow may be entitled to certain 
allowances. 27 In general, the statutes operate pro¬ 
spectively and are inapplicable to the estate of a 
decedent who died before the statute was passed. 28 

The statutory rights of the widow can be neither 
increased 29 nor diminished 30 by any provision of 
the will, although they are subject to other statutory 
provisions limiting or enlarging the husband’s power 
to devise property away from his wife; 31 nor are 
her rights under the statute affected by her filing the 
will for probate, being appointed executrix, or by 
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her statements that legatees would receive some¬ 
thing under the will ; 32 nor are her rights to take 
under the statute resulting from her failure to elect, 
when called on, lost by her subsequently demanding a 
benefit under the will. 33 Where a life estate in 
property is set aside to a widow who renounced 
the will and elected dower, her interest in the prop¬ 
erty terminates on her death and descends to the 
heir of her husband. 34 

Rights of widower in general . The character and 
amount of the interest of a surviving husband in the 
estate of his wife where he has renounced his wife’s 
will is controlled by the provisions of the applicable 
statute, where such statute exists, 35 the law in force 


dent’s widow electing to take against 
will was one third or one half of the 
estate. 

N.Y.—In re MacEwan’s Will, 102 N. 
Y.S.2d 34, affirmed in part and re¬ 
versed in part on other grounds 
112 N.Y.S.2d 644, 280 App.Div. 193. 

Child adopted by another 

One half of estate where, before 
decedent’s death, one of his two chil¬ 
dren had been adopted into another 
family. 

Pa.—In re Burwoll’s Estate, 3 Pa. 
Dist. & Co.2d 213, 5 Fiduciary 427. 

Widow held entitled to one half 
Kan.—Ward v. Ward, 109 P.2d 68, 
153 Kan. 222, 134 A.L.R. 657. 

Md.—Marriott v. Marriott, 3 A.2d 493, 
175 Md. 567. 

Minn.—In re Taylor’s Estate, 7 N.W. 
2d 320, 213 Minn. 509—In re Pag- 
el’s Estate, 277 N.W. 417, 202 Minn. 
96. 

Mo.—Wahl v. Wahl, 206 S.W.2d 334, 
357 Mo. 89. 

N.Y.—In re Mancinelli's Will, 286 
N.Y.S. 122, 158 Misc. 605. 

In re Veal’s Estate, 132 N.Y.S. 
2d 418—In re Gingold’s Will, 116 
N.Y.S.2d 868—In re Brunzel’s Es¬ 
tate, 51 N.Y.S.2d 483. 

Fa-—In re Stachnick’s Estate, 103 A. 
2d 765, 376 Fa. 592—In re Edel- 
man's Estate, 6 A.2d 511, 336 Pa. 
4, modified on other grounds 8 A. 
2d 799, 336 Fa. 4. 

Widow held entitled to one third 

Md.—Rowe v. Cullen, 9 A.2fi 585, 177 
Md. 357—Marriott v. Marriott, 3 A. 
2d 493, 175 Md. 567. 

Miss.—Milton v. Milton, 10 So.2d 175, 
193 Miss. 563. 

N.Y.—Petition of Chemical Bank & 
Trust Co., 99 N.Y.S.2d 368, 198 
Misc. 536—In re Vicedomini's Es¬ 
tate, 91 N.Y.S.2d 472, 195 Misc. 1057 
—In re Oakley’s Estate, 24 N.Y.S. 
2d 28, 175 Misc. 463—In re Topa- 
zio’s Estate, 22 N.Y.S.2d 847, 175 
Misc. 132—In re Rich’s Estate, 268 
N.Y.S. 321, 149 Misc. 843, affirmed 
In re Rich’s Will, 271 N.Y.S. 1061, 
242 App.Div. 613. 


In re Bassford’s Will, 127 N.Y.S. 
2d 653—In re Schulman’s Will, 115 
N.Y.S. 2d 169. 

Ohio.—In re Miller’s Estate, Prob., 
94 N.E.2d 67. 

Vt.—Blanchard v. Blanchard’s Es¬ 
tate, 199 A. 233, 109 Vt. 454. 

25. N.Y.—In re Ittleson’s Estate, 94 
N.Y.S.2d 786, 197 Misc. 786. 

Ohio.—Barlow v. Winters Nat. Bank 
& Trust Co., 61 N.E.2d 603, 145 
Ohio St. 270, 160 A.L.R. 423. 

Davis v. Warner, 192 N.E. 270, 
47 Ohio App. 495, error dismissed 
190 N.E. 386, 127 Ohio St. 597. 

Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

Elective share reduced to one half 
estate 

Where amount of widow's elective 
share in husband’s estate exceeds 
half of estate after deduction of 
debts, funeral and administration ex¬ 
penses and any estate tax, elective 
share will be reduced under statute 
to one half of estate. 

N.Y.—In re Ittleson’s Estate, 94 N. 
Y.S.2d 786, 197 Misc. 786. 

26. Fla.—Sander v, Kinzie, 13 So,2d 
908, 153 Fla. 156. 

Ky.—Louisville & N. R. Co. v. Pow¬ 
ers, 105 S.W.2d 591, 268 Ky. 491. 

69 C.J. p 1139 note 12 [b]. 

Election between dower and distribu¬ 
tive share see Descent and Dis¬ 
tribution § 60. 

27. N.Y.—In re Hill's Will, 102 N. 
Y.S.2d 732, 199 Misc. 692. 

69 C.J. p 1139 note 12 [a]. 

No allowances to renouncing spouse 

New Wills Act and the new In¬ 
testate Act were not intended to 
make any change in the basic law, 
that the $10,000 allowance to the 
surviving spouse was awardable only 
in cases of actual intestacy and not 
in cases where surviving spouse 
elected to take against the will of 
the deceased spouse. 

Pa.—In re Martin's Estate, 74 A.2d 
120, 365 Pa. 280. 

69 C.J. p 1139 note 12 [a] (3). 

140 


28. Md,—Rowe v, Cullen, 9 A 2d 
585, 177 Md. 357. 

29. Ky.—Ruh's Ex’rs v. R uh, lio 
S.W.2d 1097, 270 Ky. 792. 

69 C.J. p 1140 note 13. 

30. Ky.—Ruh’s Ex’rs v. Ruh, supra. 
69 C.J. p 1140 note 14. 

31. Utah.—In re Little, Cl P. 899 
22 Utah 204. 

32. Ala.—Eastburn v. Canizas, 69 
So. 459, 193 Ala. 574. 

33. Kan.—Long v. Anderson, 216 P. 
1097, 114 Kan. 133. 

34 . Ark.—Gardner v. Hill, 123 S.W. 
2d 1071, 197 Ark. 550. 

Erroneous adjudication of fee; con¬ 
veyance 

Where life estate was set aside to 
widow who renounced will and elect¬ 
ed dower and subsequent ex parte 
order giving widow fee simple was 
in effect declared void by another 
order made when all interested par¬ 
ties were present, widow could not 
by conveying her interest to third 
party who reconveyed to widow and 
second husband obtain a fee simple 
title, since she could convey no bet¬ 
ter title than she possessed. 

Ark,—Gardner v. Hill, supra. 

35. Md.—Webster v. Scott, 32 A.2d 
475, 182 Md. 118. 

N.Y.—In re Wittner’s Estate, 82 N. 
Y.S.2d 759, affirmed Application of 
Wittner, 97 N.Y.S.2d 500, 276 App. 
Div. 763, reversed on other grounds 
In re Wittner’s Estate, 95 N.E.2d 
798, 301 N.Y. 461. 

69 C.J. p 1140 note 24. 

Share xuxder particular provisions 
(1) It is a common statutory pro¬ 
vision that the surviving spouse 
will take one half of the estate where 
there are no surviving descendants 
and one third of the estate where 
there are issue or descendants sur¬ 
viving. 

N.Y.—In re Wittner's Estate, 108 
N.Y.S.2d 496, 200 Misc. 957—In re 
Faeth's Will, 106 N.Y.S.2d 280, 200 
Misc. 143—In re Beebe’s Will, 37 
N.Y,S.2d 798, 178 Misc- 106L 
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at the time of the wife's death controlling, as dis¬ 
cussed supra § 1238; but the authorities are in con¬ 
flict as to his interest in the absence of statute. 36 

Rights of spouses under descent statutes distin¬ 
guished. Under an election statute providing that 
a surviving spouse may elect to take under the will 
or “under the statute of descent and distribution,’’ 
the election to take against the will does not mean 
that the surviving spouse is actually placed within 
the operation of the statute of descent and distribu¬ 
tion, the phrase being used merely as distinctive or 
descriptive of the share to be taken, 37 and the sur¬ 
viving spouse takes by virtue of the election and 
within the provisions of the election statute; 38 and 
the same rule applies to a statute providing that 
where a surviving spouse dies within the time limit 
for election, without having elected, such spouse 
shall be presumed conclusively to elect to take under 
the statute of descent and distribution. 39 
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The husband is not entitled to the share he would 
take had his wife died intestate. 40 Where the stat¬ 
utes expressly exclude application of the intestate 
law in cases where the husband elects to take against 
the will, allowances made in the intestate law will 
not be given to the renouncing widower. 41 Children 
of the surviving husband are entitled to the one-half 
of the wife’s estate to which their father was enti¬ 
tled under the statute on his failure to consent to 
his wife’s will conveying away from him more than 
a half of her estate. 42 

Whether, where a husband makes a valid will, a 
statute conferring certain rights on a surviving wife 
in case her husband dies intestate is applicable, is 
discussed in Descent and Distribution § 51. 

Property undisposed of. While in some jurisdic¬ 
tions the surviving spouse, notwithstanding the elec¬ 
tion to take an elective share, is entitled in addition 
to take an intestate share of any legacy that has 


(2) Adopted child was not included 
in word “issue" within the statute; 
“issue" meaning- natural descendants 
of a common ancestor. 

Va.—Munday v. Munday’s Ex’rs, 178 

S.E. 917, 164 Va. 146, 98 A.L.R. 187. 

(8) Husband disavowing will of 
wife and electing to take his statu¬ 
tory share is limited to use of one 
third of her estate by statute. 

Conn.—Lewis v. Shannon, 186 A. 640, 

121 Conn. 694. 

(4) Husband dissenting from 
wife’s will was entitled to only a 
third interest in personal estate of 
wife who left no children, notwith¬ 
standing if wife had died intestate 
husband would have taken all her 
personalty; and where wife died 
testate and left collateral kindred as 
her heirs-at-law, the husband who 
dissented from the will took no in¬ 
terest in the realty, no right of cur¬ 
tesy having attached. 

Tenn.—Elliott v. Markland, 170 S.W. 

2d 662, 26 Tenn.App. 222. 

tfo right as to each piece of prop¬ 
erty 

Testatrix* husband, by giving no¬ 
tice to take share of estate as in in¬ 
testacy did not thereby become enti¬ 
tled to one half of mortgage owned 
by testatrix, since by notice of elec¬ 
tion husband became entitled, not to 
undivided interest in all of decedent’s 
property in kind, but to one half of 
net estate; and where husband who 
gave notice to take share of estate 
as in intestacy executed assignment 
of his one half interest in testatrix’ 
mortgage bequeathed to legatee, un¬ 
der erroneous assumption that hus¬ 
band became entitled to undivided 
interest in all of testatrix* property 
in kind, assignment would be con¬ 
strued to be in nature of release of 


husband's interest in estate, so that 
bequest might be fully effectuated, 
notwithstanding assignment was not 
acknowledged as required by statute. 
N.Y.—In re Collins’ Estate, 282 N.Y. 
S. 728, 166 Misc. 783. 

36. Mo right to distributive share 
In the absence of a statute, the 

husband has no right to a distribu¬ 
tive share in his wife’s property by 
renouncing the will. 

Mo.—Stewart v. Skolfleld, 58 A. 56, 
99 He. 65. 

All personalty as property of husband 

Common-law principle was that 
marriage amounts to an absolute gift 
by wife to husband of her personal¬ 
ty. 

Tenn.—Elliott v. Markland, 170 S.W. 
2d 662, 26 Tenn.App. 222. 

37. Ohio.—Miller v. Miller, 194 N.E. 
460, 129 Ohio St. 230. 

Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192—Fee v. Linthtcum, 
2 Ohio Supp. 393. 

38. N.Y.—In re Mancinelli’s Will, 
286 N.Y.S. 122, 158 Misc. 605—In 
re Collins’ Estate, 282 N.Y.S. 728, 
156 Misc. 783. 

Ohio.—Miller v. Miller, 194 N.E. 450, 
129 Ohio St. 230. 

Citizens Nat. Bank v. Linn, 7 
.Ohio Supp. 192—Fee v. Linthicum, 
2 Ohio Supp. 393. 

Pa.—In re Martin’s Estate, 74 A.2d 
120, 365 Pa. 280. 

Provision held inapplicable 

Widow was not entitled to two 
thousand dollars before distribution 
to any other distributees and legatees 
under statute providing that where a 
spouse dies intestate leaving a broth¬ 
er or sister or child or descendant 
of a brother or sister, the surviving 
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spouse shall take two thousand dol¬ 
lars and one half of the residue. 

Md.—Suman v. Martin, 20 A.2d 503, 
179 Md. 695—Marriott v. Marriott, 

3 A.2d 493, 175 Md. 567. 

Provision held not to allow Intestate 
share 

Provision of will that if testatrix’ 
husband elected to take statutory 
interest provisions in will for his 
benefit should be ineffective, was 
held not to authorize husband to 
withdraw his entire intestate share 
of estate outright. 

N.Y.—In re Rich’s Estate, 268 N.Y.S. 
321, 149 Misc. 843, affirmed In re 
Rich’s Will, 271 N.Y.S. 1061, 242 
App.Div. 613. 

39. Ohio.—Miller v. Hiller, 194 N.E. 
450, 129 Ohio St. 230. 

Property held not to pass by “de¬ 
scent” 

Share of deceased husband's estate 
passing to his widow on widow’s 
death within time limit for election 
without having elected to take under 
or against deceased husband’s will 
did not pass by “descent," and, there¬ 
fore, property so passing to widow 
was subject to distribution solely to 
widow's next of kin exclusive of 
claim of deceased husband's kin. 
Ohio.—Hiller v. Miller, supra. 

40. Conn.—Lewis v. Shannon, 186 A. 
540, 121 Conn. 594. 

Tenn.—Elliott v. Markland, 170 S.W. 
2d 662, 26 Tenn.App. 222. 

41. Pa.—Dougherty's Estate, 178 A. 

333, 117 Pa. Super. 610—In re 

Mitchell’s Estate, 79 Pa.Super. 208. 

42. Colo.—Wolfe v, Mueller, 104 P. 
487, 46 Colo. 335. 
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personal, 74 and including the value of property 
devised and bequeathed by testator to others. 75 
/However, there should not be included, in making 
!the computation, the value of property which has 
not come into the hands of the executor or ad¬ 
ministrator, 76 or which has not been inventoried ; 77 
j and an allowance must be made for decreases or 
; increases in inventory valuation. 78 

Where provision therefor is made by statute, the 
rights of the surviving spouse must be computed in 
accordance with the statutory formula. 79 

While the surviving spouse may be charged with 
a reasonable amount for the use and occupancy of 
the deceased spouse’s residence, 80 there may also be 
a suitable allowance for the survivor out of the por¬ 
tion of the estate dedicated to the benefits of 
decedent’s minor child, for funds contributed by 
the surviving spouse toward the minor’s support and 
maintenance since decedent’s death. 81 

The requirement that the elective share must be 
computed on the “net” estate and that the debts of 
decedent and the expenses of the funeral and ad¬ 
ministration must be deducted, is discussed infra sub¬ 


division f of this section, and whether or not taxes 
are to be deducted, is considered infra subdivision 

g- 

The rule that the formula for distribution to the 
surviving spouse is the difference between the value 
of benefits under the will and the amount of the 
elective share, is discussed infra subdivision h (2) of 
this section. 

f Property outside state . While the property con¬ 
sidered generally includes property of decedent, 
whereever situated, whether in or outside the 
state, 82 it has also been held that the value of real 
estate in foreign states should not be included. 85 

Nontestamentary benefits for surviving spouse . 
In the absence of a testamentary provision to the 
contrary, the statutes relating to election by a sur¬ 
viving spouse are not intended to charge such spouse 
with the value of nontestamentary benefits in fixing 
her elective rights, 84 such as the proceeds of the 
testator’s policy of life insurance naming the 
widow as beneficiary, 85 or jointly held property 
which will pass independently of the will. 86 


74. N.Y.—In re Harris’ Estate, 271 
N.Y.S. 464, 150 Misc. 758. 

In re Maguire’s Estate, 139 N.Y. 
S.2d 637—In re Bassford's Will, 127 
N.Y.S.2d 653. 

75. Conn.—Farmers’ Loan & Trust 
Co. v. McCarty, 124 A. 40, 100 Conn. 
367. 

Mo.—In re Flynn’s Estate, App., 142 
S.W.2d 1069. 

N.Y.—In re Weiss’ Will, 64 N.Y.S.2d 
331. 

Gifts to, or slxare of, spouse included 

(1) In a proceeding by a husband 
to take an intestate share against the 
will of his deceased wife, principal of 
a trust set up in the will for the hus¬ 
band’s benefit, which directed inva¬ 
sion of trust principal only for his 
own benefit, must be included in as¬ 
certaining the aggregate of the pro¬ 
visions of the will for his benefit. 
N.Y.—In ro Wittner’s Estate, 82 N.Y. 

S.2d 759, affirmed Application of 
Wittner, 97 N.Y.S.2d 500, 276 App. 
Div. 763, reversed on other grounds 
In re Wittner's Estate, 95 N.E.2d 
798, 301 N.Y. 461. 

(2) When widow dissented from 
the will her right of dower related to 
all real property of decedent, without 
distinction between the tract devised 
to her for life and other realty. 

N.C.—Comer v. Askew, 89 S.E.2d 117, 

242 N.C. 547. 

(3) Will provision that difference 
between value of estate at time of 
death and value at termination of 
trust should be considered profits 
would not be interpreted as requiring 


that widow’s share resulting from ex¬ 
ercise of her right of election should 
be excluded in determining value of 
estate at time of testator’s death. 
N.Y.—In re Gingold’s Will, 139 N.Y. 
S.2d 61. 

76. ) Conn.—Bankers’ Trust Co. of 
New York v. Greims, 147 A. 290, 
110 Conn. 36, 66 A.L.R. 726. 

77. Conn.—Bankers’ Trust Co. of 
New York v. Greims, supra. 

78. N.Y.—In re Meyer’s Estate, 119 
N.Y.S.2d 737—In re Kelly’s Will, 86 
N.Y.S.2d 441. 

79. Statutory provision only as to 
maximum limitation 

(1) Statute providing that surviv¬ 
ing spouse shall not be entitled to 
take more than one-half of decedent’s 
net estate on election to take intes¬ 
tate share merely fixes upper limit of 
elective share and does not prescribe 
formula for fixation of its amount. 
N.Y.—In re Goldsmith's Estate, 30 N. 

Y.S.2d 474, 177 Misc. 298. 

In re Vitale’s Will, 118 N.Y.S.2d 
773—In re Kelly’s Will, 86 N.Y.S. 
2d 441. 

(2) Statutory requirement relating 
to elective share of surviving spouse 
is that if computed share exceeds up¬ 
per limit fixed in statute, share must 
be reduced by such excess. 

N.Y.—In re Ittleson’s Estate, 94 N.Y. 
S.2d 786, 197 Misc. 786. 

80. N.Y.—In re Furno’s Estate, 98 N. 
Y.S.2d 709, 199 Misc. 273. 

81. N.Y.—In re Furno’s Estate, su¬ 
pra. 


82, N.Y.—In re Harris’ Estate, 271 
N.Y.S. 464, 150 Misc. 758. 

In re Maguire's Estate, 139 N.Y. 
S.2d 637—In re Wittner’s Estate, 82 
N.Y.S.2d 759, affirmed Application 
of Wittner, 97 N.Y,S.2d 500, 276 
App.Div. 7C3, reversed on other 
grounds In re Wittner’s Estate, 95 
N.E.2d 798, 301 N.Y. 461. 

Contra In re Bassford's Will, 127 N.Y. 
S.2d 653, 

Statute so construed 

In statute providing for surviving 
spouse’s right of election, phrase 
"shall take his or her share of the 
estate as in intestacy" was merely 
designed to fix distributive share of 
surviving spouse depending on 
whether decedent was survived by 
children and does not, when taken 
with statute of descent and distribu¬ 
tion, limit elective benefits to real 
property within state, 

N.Y.—In re Ellis’ Estate, 139 N.Y.S. 
2d 640. 

83, Conn.—Bankers’ Trust Co. of 
New York v. Greims, 147 A. 290, 
110 Conn. 36, 66 A.L.R. 72 6. 

84, N.Y.—In re Forlmutter’s Will, 
98 N.Y.S.2d 968, 199 Misc. 330, 

85, Conn.—Farmers’ Loan Sc Trust 
Co. v. McCarty, 124 A. 40, 100 Conn. 
367. 

N.Y.—In re Perlmutter's Will, 98 N. 
Y.S.2d 968, 199 Misc. 330. 

88 . N.Y.—In re Perlmutter’s Will, 
supra. 

In re Kelly’s Will, 86 N.Y.S.2d 
441. 
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Inter vivos trusts. Property as to which the testa¬ 
tor has created a valid inter vivos trust is not part 
of the estate for the purpose of determining the dis¬ 
tributive share of the surviving spouse renouncing 
the will ; 87 nor is property over which the deceased 
spouse had a power of appointment under an inter 
vivos trust, which power was validly exercised, part 
of the estate. 88 

On the other hand, the assets of trusts which are 
at all times within the control of decedent are part 
of the estate as to which the renouncing spouse is 
entitled to a proportionate share. 89 Thus, in gen¬ 
eral, the right of a surviving spouse renouncing the 
will of the deceased spouse is superior to the right 
created by a revocable and amendable living trust 
established by decedent, since decedent did not part 
with absolute dominion over the property; 90 and 
hence the trust funds arc to be considered as part 
of decedent's estate of which the surviving spouse 
is entitled to have a distributive share. 91 This is 
particularly true, in so far as the trusts were created 
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. as a means of encroaching on the share 

to fet dfcct, « » r 

assets by a person who retains a power of appo nt- 
ment or power of revocation over the principal 
. h r av a t the election of the surviving spouse, . 

» a tttamentary disposition and part of 
decedent spouse’s estate. 

Where a wife is the beneficiary of a Hving trust 
j hv her husband some time prior to his death, 
“ d there is some question whether the payments 
tW^Her are part of the testamentary provision, 
the wife, on her offer to do equity by returning the 
amount of such payments, may properly be re 
quired to do so. 94 

Exempt property. Any exempt property which 
is transferable to a surviving spouse by reason of 
—anting exemptions for the benefit of the 
familv or such spouse is not to be considered as 
Of the decedent’s estate in the computation 
of the spouse’s elective shared nor is the amount 


87. N.Y.—In r© Burchell’s Trust, 105 
N.Y.H.Sd 451, 278 App.IMv. 450. 

City Hank Farmers Trust Co. v. 
Miller, 297 N.Y.H. 88, 163 Misc. 459, 
affirmed 1 N.Y.8.2d 040. 

In r© Phipps’ Will, 126 N.Y.S.2d 
600. 

!>a.—In r© Italian tyn©’s Estate, Orph., 

1 Fiduciary 446, 67 Montg.Co. 314, 
66 York Log-Rec. 148. 

88 . N.Y.—In re Burcholl’s Trust, 106 
N.Y.8.2d 431, 273 App.Plv. 450. 

City Hank Farmers Trust Co. v. 
Green, 289 N.Y.8. 473, 160 Misc. 
370. 

laoom* power to appoint reserved 
to testator 

Where a wife creates a trust ro 
serving to herself the income for life, 
with remainder to those appointed by 
her will or, in default of appointment, 
to her next of kin, the corpus is 
thereafter no part of her estate in 
which the husband i« entitled to 
share after sleeting to take against 
the will, provided the purpose was 
not to deprive the husband of his 
statutory distributive share. 

N.Y.—City Hank Farmers Trust Co. 
v. Miller, 297 N.Y.S. 88, 103 Misc. 
469. Affirmed 1 N.Y,8.2d 640. 

89. In re Vederman’s Kstato, 

78 Fa.l>ist. & Co. 207, 2 Fiduciary 
61)6—In r© Myers’ Trust, 35 Fa. 
Hist. & Co. 492. 


trust his residuary beneficiary, such 
arrangement did not preclude testa¬ 
tor's widow from claiming a distribu¬ 
tive share of property devised to such 
trust on electing to take under stat¬ 
ute of descent and distribution. 
Ohio,—Bolles v. Toledo Trust Co., su¬ 
pra. 

91. Ohio.—Harris v. Harris, 72 N.E- 
2d 378, 147 Ohio St. 437—Bolles v. 
Toledo Trust Co., 68 N.E.2d 381, 
144 Ohio St. 195, 157 A.L.R. 1164 * 

92. N.Y.—Pichurko v. Richardson, 
107 N.Y.S.2d 365. 

Totten trust savings bank accounts 

(1) In so far as Totten trust sav¬ 

ings bank accounts encroach on the 
share of the surviving spouse and ar 
illusory, they must be considered a 
part of docodont’s estate on which tn 
surviving spouse’s elective share i 
to be computed. K 

N.Y.—Application of Halpern, 100 • 

Y.S.2d 894, 277 APP-Div. 525, 
ed 100 N.E.2d 120, 303 N.Y. 88. 

Pichurko v. Richardson, 107 J>* 
Y.S.2(1 3G5. 

(2) A Tot ton trust savings bani« 
account payable to widow as bonen** 
ciary and proceeds of insurance P° 
icy on testator’s life payable to wia 
ow as named beneficiary were not v 
lieu of widow’s intestate share an 
would not be considered part or e 
tate for purpose of computing sue 


aa Ohio.—Harris v. Harris, 72 N.E. 
2d 378, 147 Ohio St. 437—Bolles v. 
Toledo Trust Co„ 58 N.K.2d 381. 
144 Ohio St. 195, 157 A.L.It. 1164. 
Trust as residuary beneficiary 

Whom testator created revocable 
and amendable living trust and con¬ 
currently executed will making such 

97 C.J.S.—10 


N.Y.—In re Ferlmutter’s Will, 98 N.Y"* 
*S.2d 968, 199 Misc. 330. 

(3) Facts found by surrogate ai 
not support conclusion that trus 
established by a decedent who at n* 
death had bank accounts in decedent 
name “in trust” for decedent s daug 
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ter were illusory and ineffective 
against testator’s widow who elected 
to take as in intestacy. 

N.Y.—In re Freistadt’s Will, 107 N. 

Y.S.2d 466, 279 App.Div. 603. 

93. Statute held not applicable to 
prior trusts 

(1) Statute providing that convey¬ 
ance of assets by person who retains 
power of revocation or consumption 
over principal thereof shall, at elec¬ 
tion of his surviving spouse, be treat¬ 
ed as testamentary disposition is not 
retroactive, and res of inter vivos 
trust created prior to effective date 
of statute cannot be reached by set¬ 
tlor’s surviving spouse as testamen¬ 
tary disposition, even though settlor, 
by trust indenture, expressly reserved 
right to revoke or modify trust. 

Pa.—In re Iafolla’s Estate, 110 A.2d 
380, 380 Pa. 391—In re McKean’s 
Trust Estate, 77 A.2d 447, 366 Pa. 
192. 

(2) Before the rule was settled 
there was some authority apparently 
to the contrary. 

Pa.—in re Bossier’s Estate, Orph., 
44 Sch.Leg.Rec. 188. 

94 , Fia.—Horney v. Rhea, 12 So.2d 
302, 152 Fla. 817. 

95 , N.Y.—In re Becher’s Estate, 123 
NY.S.2d 589, 204 Misc. 523—Peti¬ 
tion of Chemical Bank & Trust Co., 
99 N.Y.S.2d 368, 198 Misc. 536— 
In re Perlmutter’s Will, 98 N.Y.S.2d 
968, 199 Misc. 330—In re Fumo’s 
Estate, 98 N.Y.S.2d 709, 199 Misc. 
273—In re Collins’ Estate, 282 N.Y, 
S. 728, 156 Misc. 783. 

In re Rosenblum’s Will, 132 N.Y. 
S.2d 604, modified on reargument 
on other grounds 137 N.Y.S.2d 479 
—In re Miles’ Will, 131 N.Y.S.2d 
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of such allowance to be deducted from the spouse's 
distributive share. 96 

(2) Difference between Separate Estate and 
Elective Share 

Under some statutes, the right to renounce the will 
and take under statutes is limited to the difference be¬ 
tween the value of the surviving spouse's separate estate 
and the value of the elective share. 

Under statutes so providing, where the surviving 
wife or husband has a separate estate at the time 
of the spouse's death, the right to renounce the will 
and take under the statutes is limited to the differ¬ 
ence between the value of the separate estate and the 
value of the statutory portion of decedent’s estate ; 97 
and beneficiaries are entitled to have the widow's 
separate estate counted against her apportionment 
from the estate. 98 Accordingly, if the survivor’s 
separate estate is equal in value to the statutory 


portion of decedent's estate, the survivor is not 
entitled to any share thereof whatsoever. 99 

f. Debts and Expenses 

In general, the right of a surviving spouse to an 
elective share in the estate of the decedent spouse must 
be determined with respect to the “net” estate, and 
there must be deducted from the estate the amount of 
all of the decedent's debts and the funeral and admin¬ 
istrative expenses. 

Under statutes to that effect, the right of a spouse 
electing to take under the statute of descent and 
distribution to the specified share of the estate must 
be determined with respect to the "net estate," 1 or 
to the estate after the payment of "just claims." 2 
Under these provisions, and other provisions to 
the same general effect or so construed, 3 the rights 
of the surviving spouse are generally subject to the 
debts of decedent, which must be deducted from the 
estate before the computation of the elective share 


328—In re Bassford’s Will, 127 N. 
Y.S.2d 653—In re Phipps' Will, 125 
N.Y.S 2d 606—In re Meyer's Estate, 
119 N.Y.S.2d 737—In re Getz' Es¬ 
tate, 115 N.Y.S.2d 18—In re Kelly’s 
Will, 86 N.Y.S.2d 441—In re Fa¬ 
gan’s Estate, 84 N.Y.S.2d 558—In 
re Wittner’s Estate, 82 N.Y.S.2d 
759, affirmed Application of Witt- 
ner, 97 N.Y.S.2d 500, 276 App.Div. 
763, reversed on other grounds In 
re Wittner's Estate, 95 N.E.2d 798, 
301 N.Y. 461—In re Sheppard’s 
Estate, 81 N.Y.S.2d 87. 

Cash exemption. 

Where testator's widow elected to 
take against her husband’s will, her 
cash exemption under the Surrogate’s 
Court Act was properly deducted 
from the net estate before computing 
her intestate share. 

N.Y.—In re Lorch's Estate, 33 N.Y. 
S.2d 157. 

96. Kan.—Pellett v. Pellett, 295 P, 
984, 132 Kan. 427. 

Not includable towards satisfaction 
of elective share 

Where will gave widow property 
which was set off to her as an ex¬ 
emption for benefit of family under 
Surrogate's Court Act, and widow 
through committee elected against 
will, such property could not be con¬ 
sidered a part of the estate and there¬ 
fore could not be considered as part 
satisfaction of widow's intestate 
share. 

N.Y.—In re Sheppard’s Estate, 81 N. 
Y.S.2d 87. 

Allowance in foreign state 
Under the circumstances, that por¬ 
tion of the estate taken in satisfac¬ 
tion of the order of the California 
court for family exemption is not 
deductible from the widow’s share to 
be distributed in Pennsylvania, since 
the California court held that its or¬ 


der did not constitute an inheritance 
but was a separate bounty in addi¬ 
tion to the interest passing under the 
will. 

Pa.—In re Murphy’s Estate, 2 Pa- 
Dist. & Co.2d 343. 

97. Miss.—Davis v. Miller, 32 So.2d 
871, 202 Miss. 880. 

Computation, of deficiency 

Where testatrix' estate had a value 
of $90,000, and separate estate of her 
surviving husband had a value of 
$30,000, and husband, being unsatis¬ 
fied with provisions of will, renounced j 
it, proper method of determining por- j 
tion of testatrix' estate to go to hus¬ 
band under statute, was by dividing 
$90,000 by two and by subtracting 
$30,000 from $45,000, leaving $15,000 
deficiency to be made up and be paid 
to husband. 

Miss.—Davis v. Miller, supra. 

98. Ala.—Merchants' Nat. Bank of 
Mobile v. Hu&bard, 133 So. 723, 222 
Ala. 518, 74 A.L.K. 646. 

69 C.J. p 1141 note 46. 

99. Miss.—Davis v. Miller, 32 So.2d 
871, 202 Miss. 880. 

1 . N.Y.—In ro Colaci’s Estate, 42 N. 
E.2d 466, 288 N.Y. 168. 

In ro Topazlo’s Estate, 22 N.Y.S. 
2 d 847, 175 Misc. 132. 

In re Ellis’ Estate, 139 N.Y.S.2d 
640—In re Veal's Estate, 132 N.Y. 
S.2d 418—In re Lewis’ Will, 123 N. 
Y.S.2d 869—In re Getz’ Estate, 115 
N.Y.S.2d 18—In ro Kelly's Will, 86 
N.Y.S.2d 441—In re Hubbell's Will, 
65 N.Y.S.2d 40—In ro Weiss' Will, 
64 N.Y.S.2d 331. 

Ohio.—In re Miller’s Estate, Prob., 
94 N.E.2d 67—Citizens Nat Bank 
v. Linn, 7 Ohio Supp. 192. 

69 C.JT. p 1142 note 54. 

Meaning of “net estate” under vari¬ 
ous statutes 

Words “net estate,’’ as used in 
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statute entitling surviving spouse 
electing to take against will to as 
much, as one-half of a net estate, de¬ 
scribed the same property as do those 
words in statute of descent and dis¬ 
tribution. 

Ohio.—Campbell v. Lloyd, 122 N.E.2d 
695, 162 Ohio St. 203, certiorari de¬ 
nied Lloyd v. Campbell, 75 S-Ct. 
600, 349 U.S. 911, 99 L.Ed. 1246, re¬ 
hearing denied 75 S.Ct. 870, 349 U.S. 
948, 99 L.Ed. 1274. 

2 . Ill.—Northern Trust Co. v. Wil¬ 
son, 101 N.E.2d 604, 344 Ul.App. 508. 

3. Particular provisions within rule 

(1) Under statuto which gives wid¬ 
ow who renounces will two thousand 
dollars and one-half of surplus per¬ 
sonal estate remaining, “surplus per¬ 
sonal estate” moans balance after all 
expenses of administration and debts, 
including taxes, have been paid. 

Md.—Weinberg v. Safe Deposit & 
Trust Co. of Baltimore, 85 A.2d 50, 
198 Md. 539. 

(2) Where surviving widow dis¬ 
sented from deceased husband's will 
and there were no children born of 
the marriage, in absence of stato rec¬ 
ognition of doctrine of marital com¬ 
munity of property or stato statute 
bringing administration of estates 
and method of distribution into con¬ 
formity with such doctrine and in 
view of statute directing distribu¬ 
tion of surplus of intestate estate 
after payment of debts, widow's stat¬ 
utory distributive share in personal 
estate must be computed after pay¬ 
ment of all debts, costs of adminis¬ 
tration and taxes, including federal 
estate tax, notwithstanding marital 

| deduction provision of Federal Reve¬ 
nue Act. 

N.C.—Wachovia Bank & Trust Co. v. 
Green, 73 S.B.2d 879, 236 N.C. 654. 
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of the surviving spouse,* and the funeral and admin¬ 
istrative expenses. 6 

The claim of a surviving spouse, exercising the 
right to take against the will, is subordinate to that 
of creditors of the estate, 6 and rests no higher than 
that of the other legatees who take the balance of 
the estate. 7 Thus, a legacy to an executor as pay¬ 
ment for services as executor is entitled to priority 
over rights of a surviving spouse under the statute, 


where construed as a payment for service; 8 but, 
where construed as a gift from a grateful testator, 
the rights of the spouse take precedence. 9 A debt 
specifically charged against a devisee cannot be 
charged against the interest taken by the widow. 10 
A widow renouncing the will may take her un¬ 
divided interest in mortgaged land subject to the 
mortgage. 11 The fact that the surviving spouse ap¬ 
proved a receipt for a specific bequest would not 


4. Fla.—In re Suarez's Estate, 198 
So. 829, 145 Fla. 183. 

Ill.—Northern Trust Co. v. "Wilson, 
101 N.E.2d 604, 344 Ul.App. 508. 
Ky.—Kuh’s Ex’rs v. Huh, 110 S.W.2d 
1097, 270 Ky. 792. 

Mo.—In re Flynn’s Estate, App„ 142 
S.W.2d 3009. 

N.Y.—In to Furno’s Estate, 98 N.Y.S. 
2 d 709, 199 Mlsc. 273—In re Gold¬ 
smiths Estate, 30 N.Y.S.2d 474, 177 
Mlsc, 298—In ro Topazto’s Estate, 
22 N.Y.S.2d 847, 175 Mlsc. 132. 

In ro Maguire’s Estate, 139 N.Y.S. 
2d 637—In ro Veal's Estate, 132 N. 
Y.S.2d 41X-—Tn ro Hansford's Will, 
127 N.Y.S.2d 653—In ro Fhipp’s 
Will. 125 N.Y.S.2d 606—In re low¬ 
in’ Will, 123 N.Y.S.2d 859—In re 
Vitale’s Will, 118 N.Y.S.2d 773- 
In ro Hchulmun’n Will, 115 N.Y.S.2d 
109—In ro Get W Estate, 115 N.Y.S. 
2d 18 —In ro Kelly’* Will, 86 N.Y. 
S.2d 441—In ro Hubbeirs Will, 65 
N.Y.S.2cl 40. 

N.C.—Wachovia Hank $& Trust Co. v. 

Croon, 73 S.E.2d 879. 236 N.C. 654. 
Ohio.—In ro Miller's Estate, Prob., 
94 N.K.2d 67—Citizens Nat. Bank v. 
Linn, 7 Ohio Supp. 192. 

Pa,—In to Horn!erson’s Estate, 1 Pa. 
List. & Co. 2 d 446, 4 Fiduciary 397 
—In re Heed's Estate, 45 1'a.Dist. 
& Co. 628. 

W.Va.—Welsh v. Welsh, 69 S.E.2d 
34, 136 W.Va. 914. 

69 O.J. p 1142 notes 52, 54. 

Contract to devise land held not 
“debt" 

An oral contract to devise real es¬ 
tate could not ho considered as a 
“debt” against deceased's estate in 
the sense that deceased's husband, 
who renounced will and elected to 
take statutory one-half interest, took 
the real estate subject to deceased's 
debts. 

Mo.—Ver Standv. St. Louis Union 
Trust Co., 129 S.W.2d 905, 344 Mo. 
SSO. 

Testator’s intent 

Widow's renunciation of testator's 
will did not alter testator’s Intent as 
evidenced thereby with respect to 
payment of his debts out of personal 
estate. 

Vac-Owen v, Lee, 37 S.E.Sd 848, 186 
Va, 166. 

5* Fla.—Unrney v. Rhea, 12 $o.2d 
303, 152 Fla. 817—In re Suarez's 
Estate, IDS So. 829, 146 Fla, 183. 


Ky.—Ruh’s Ex’rs v. Ruh, 110 S.W.2d 
1097, 270 Ky. 792. 

Me.—In re Fogg’s Estate, 74 A. 1133, 
105 Me. 480. 

Md.—Weinberg v. Safe Deposit & 
Trust Co. of Baltimore, 85 A.2d 50, 
198 Md. 539. 

Mo.—In re Flynn’s Estate, App., 142 
S.W.2d 1069. 

N.Y.—In re Furno’s Estate, 98 N.Y.S. 
2d 709, 199 Misc. 273—In re Gold¬ 
smith’s Estate, 30 N.Y.S.2d 474, 177 
Misc. 298—In re Topazio's Estate, 
22 N.Y.S.2d 847, 175 Misc. 132—In 
re Ferrara’s Estate, 1 N.Y.S.2d 900, 
165 Misc. 900. 

In re Maguire’s Estate, 139 N.Y. 
S.2d 637—In re Veal’s Estate, 132 
N.Y.S.2d 418—In re Bassford’s Will, 
127 N.Y.S.2d 653—In re Phipp’s 
Will, 125 N.Y.S.2d 606—In re Vit¬ 
ale’s Will, 118 N.Y.S.2d 773—In re 
Schulman’s Will, 115 N.Y.S.2d 169 
—In re Getz’ Estate, 115 N.Y.S.2d 
18—In re Kelly’s Will, 86 N.Y.S.2d 
441—In re Hubbell’s Will, 65 N.Y.S. 
2d 40. 

N.C.—Wachovia Bank & Trust Co. v. 

Green, 73 S.E.2d 879, 236 N.C. 654. 
Ohio.—In re Miner's Estate, Prob., 
94 N.E.2d 67—Citizens Nat. Bank v. 
Linn, 7 Ohio Supp. 192. 

Pa.—In re Henderson’s Estate, 1 Pa. 

Dlst. & Co.2d 446, 4 Fiduciary 397. 
W.Va.—Welsh v. Welsh, 69 S.E.2d 34, 
136 W.Va. 914. 

What Included in “funeral expenses” 

(1) Testamentary provision for 
perpetual care of testator's grave was 
a “funeral expense," and amount 
thereof, being reasonable, would be 
deducted in ascertaining net estate 
on husband electing to take against 
will. 

N.Y.—In re Miles' Will, 131 N.Y.S.2d 
328. 

(2) Item disallowed as funeral ex¬ 
pense. 

Pa.—In re Ochsenhirt’s Estate, Orph., 
93 Pittsb.Leg.J. 63, affirmed 43 A. 
2d 341, 157 Pa.Super. 270. 

What included in “administration ex¬ 
penses” 

(1) Where incompetent widow 
through committee, elected to take 
against husband's will, and widow's 
share of intestate property was com¬ 
puted, expenses of administration 
chargeable to gross estate included 
expenses incurred in construction of 
I will necessarily involved in determin¬ 
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ing validity of her election, and such 
expenses were "administration ex¬ 
penses" deductible in determining net 
estate in which only widow had a 
sh&re. 

N.Y.—In re Sheppard's Estate, 81 N. 
Y.S.2d 87. 

(2) Reasonable counsel fees neces¬ 
sarily incurred by decedent’s personal 
representative in the administration 
of his estate are “administration ex¬ 
penses" deductible in arriving at wid¬ 
ow’s elective share; and where dece¬ 
dent's widow elected to take against 
will, and executrix, in good faith, in¬ 
stituted statutory proceeding to de¬ 
termine validity and effect of elec¬ 
tion, fees of counsel employed by 
executrix to prosecute such proceed¬ 
ing and to assist executrix with gen¬ 
eral administration of decedent’s es¬ 
tate were "administration expenses" 
deductible in arriving at widow’s 
elective share, notwithstanding wid¬ 
ow’s right to elect was sustained; 
and where decedent’s estate amount¬ 
ed to $8,270.67, $500 was allowed as 
fee for executrix' counsel in prosecut¬ 
ing such proceeding, and $500 for 
services in connection with general 
administration of decedent's estate. 
N.Y.—In re Lorch’s Estate, S3 N.Y. 

S.2d 157. 

(3) However, payment of premi¬ 
ums for policies on lives of testator’s 
widow and children could not be 
made, as will directed, a primary ad¬ 
ministration expense which would be 
deducted from estate before comput¬ 
ing widow's intestate share. 

N.Y.—In re Meyer's Estate, 119 N.Y. 
S.2d 737. 

G. Pa.—Del Conte v. Luca, 2 Pa.Dist. 
& Co. 2d 130. 

7- Pa.—Del Conte v. Luca, supra. 

8. Me.—In re Fogg's Estate, 74 A. 
1133, 105 Me. 480. 

9. Pa.—In re Chamberlain's Estate, 
54 Pa.Super. 434. 

In re Rosar's Estate, 21 Fa.Dist. 
302. 

10. Miss.—Gordon v. James, 39 So. 
18, 86 Miss. 7T9, 1 L.R.A.,N.S., 461. 

69 C.J. p 1142 note 51. 

11. Miss.—Campbell v. Cason, 40 So. 
2d 258, 206 Miss. 420. 

Liability for liens and encumbrances 
on property of decedent see Descent 
and Distribution § 125. 
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make such spouse’s statutory interest chargeable for 
contributions due on the bequest. 12 

Under a statute providing that the share of the 
surviving spouse shall not be liable for the “debts 
of decedent/’ the quoted words refer to the debts 
decedent owed, 13 so that the spouse’s share is not 
exempt from liability for the estate’s expenses of 
administration, 14 or, as discussed infra subdivision 
g of this section, estate and inheritance taxes; nor 
can the surviving spouse obtain any benefit from the 
provision of the will providing that the expenses of 
administration be paid out of the residuary estate. 16 

Claim of former spouse of decedent The right of 
election of a surviving spouse is subject and sub¬ 
ordinate to claims or indebtedness of a former 
spouse of decedent, 16 including claims for payments 
due under a separation agreement, 17 and claims for 
payments to be made, even after the testator’s death, 
during the lifetime of the former wife. 18 However, 
with respect to claims based on a will executed, or 
permitted to remain unchanged, pursuant to the 
provisions of a separation agreement, the former 
wife and her children are not creditors of the testa¬ 
tor, but mere legatees, whose claims are not superior 
to those of the surviving widow electing to take a 
statutory share. 19 

Superiority of dower right. The rights of the 
husband’s creditors are, as a general rule, sub¬ 
ordinate to his widow’s claim for dower unless such 
debts are specifically charged on the land before 
coverture or at the time of the acquisition of such 
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lands, and as a part of the same transaction, as dis¬ 
cussed in Dower § 40; nor, after land charged by 
the testator with payment of debts has been as¬ 
signed to the widow for dower, may a creditor of 
the husband proceed at law against the executor for 
an alleged wrongful failure to pay the debt out of 
proceeds from the sale of other lands devised for 
other purposes. 20 

Sale of survivor’s share to pay debts. Where a 
surviving spouse takes a quantitative share of the 
realty in the estate, such share may be subject to 
sale if necessary to pay the debts of the testator. 21 
However, under a statute so providing, a widow’s 
statutory interest is exempt from sale for the pay¬ 
ment of debts against a decedent’s estate; 22 and un¬ 
der this provision the widow’s interest is entitled 
to preference over the claims of unsecured creditors 
of the estate. 23 

g. Taxes 

Authorities differ as to whether the amount of estate 
and inheritance taxes must be deducted from the value 
of the decedent's estate in computing the share of a 
surviving spouse electing to take against the will. 

In many instances, in computing the interest of 
the surviving spouse electing to take against the 
will of decedent spouse the amount of estate and 
inheritance taxes must first be deducted from the 
value of decedent’s estate; 24 and it is immaterial 
that the will itself makes other provision for the 
payment of taxes, since the surviving spouse re¬ 
nouncing the will cannot obtain any benefit from 


12 . Iowa.—In re Dluhos’ Estate, 70 
N.W.Sd 549, 246 Iowa 1043. 

13. Fla.—Murphy v. Murphy, 170 
So. 856, 125 Fla. 855. 

14. . Fla.—Murphy v. Murphy, supra. 

15. Fla.—Murphy v. Murphy, supra. 

16. N.Y.—:In re Lewis’ Will, 123 N. 
Y.S.2d 850. 

Claim of former wife as indebtedness 
of estate where surviving- spouse 
elects to take under will see supra 
S 1287 c. 

17. N.Y.—:In re Hoyt's Estate, 21 N. 
Y.S.2d 107, 174 Misc. 512. 

In re Lewis’ Will, 123 N.Y.S.2d 
859. 

18. Charge on decedent's estate 
Where testator’s separation agree¬ 
ment with his former wife not only 
created personal obligation to make 
annual payments to former wife, but 
also charged testator’s estate with 
the annual payments to former wife 
during her lifetime, the right of elec¬ 
tion of testator's surviving spouse, 
extending by statute to a share of 
only the net estate, embraced only 


balance of testator's assets remain¬ 
ing after deducting amount required 
to satisfy indebtedness due testator’s 
former wife under the separation 
agreement. 

N.Y.—In re Lewis’ Will, supra. 

19. N.Y.—In re Hoyt's Estate, 21 
N.Y.S.2d 107, 174 Misc. 512. 

In re Lewis’ Will, 123 N.Y.S.2d 
859. 

20. Ky.—Justices of Mason County 
v. Lee, 1 T.B.Mon. 247. 

21. Ohio.—Barlow v. Winters Nat. 
Bank & Trust Co., 61 N.E.2d 603, 
145 Ohio St. 270, 160 A.L.R. 423. 

22. Vt.—Blanchard v. Blanchard's 
Estate, 199 A. 233, 109 Vt 454. 

23. Vt—Blanchard v. Blanchard’s 
Estate, supra. 

24. Fla—Horney v. Rhea 12 So.2d 
302, 152 Fla 817—In re Suarez’s 
Estate, 198 So. 829, 145 Fla 183. 

Ill.—Northern Trust Co. v. Wilson, 
101 N.E.2d 604, 344 Ill.App. 508. 
Md.—Weinberg v. Safe Deposit & 
Trust Co. of Baltimore, 85 A.2d 50, 
198 Md. 539. 


N.C.—Wachovia Bank & Trust Co. v. 

Green, 73 S.E.2d 879, 236 N.C. 654. 
Ohio.—Barlow v. Winters Nat. Bank 
& Trust Co., 12 Ohio Supp. 131, 
modified on other grounds, App., 59 
N.E.2d 212, affirmed 61 N.K.2d 603, 
145 Ohio St. 270, 160 A.L.R. 423. 
Pa.—In re Henderson’s Estate, 1 Pa. 

Dlst. & Co.2d 446, 4 Fiduciary 397, 
Marital deduction not first taken 
Where widow with one child elect¬ 
ed to take under statute of descent 
and distribution, amount of federal 
estate tax on testator's estate should 
be deducted therefrom before com¬ 
puting widow’s one-half interest in 
testator's net estate, as against con¬ 
tention that so-called marital deduc¬ 
tion for estate taxes given by Inter¬ 
nal revenue code should first be made 
so that widow would receive full ben¬ 
efit thereof. 

Ohio.—Campbell ▼, Lloyd, 122 N.E.2d 
695, 162 Ohio St 203, certiorari de¬ 
nied Lloyd v. Campbell, 75 S.Ct. 
600, 349 U.S. 911, 99 L.Bd. 1246, re¬ 
hearing denied 75 S.Ct. 870, 349 U.S. 
948, 99 L.Bd. 1274. 

In re Miller’s Estate, Prob., 94 N. 
E.2d 67. 
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provisions of the will relating to the payment of 
•taxes. 25 A statute providing that the spouse's share 
shall not be liable for payment of the “debts of the 
•decedent” does not exempt such share from its 
■liability for estate and inheritance taxes. 26 

On the other hand, in some jurisdictions, under 
•or apart from statutes so providing or construed, a 
■spouse electing to take against decedent spouse's 
will is entitled to have the distributive share com¬ 
puted initially on the net estate prior to the deduc¬ 
tion of estate taxes, 27 at least in the absence of any 
provisions in the will containing directions as to the 
apportionment of estate taxes; 28 and the taxes 
chargeable against the survivor’s share of the estate, 
with proper credits and exemptions, must be sub¬ 
sequently deducted. 29 A surviving spouse electing 
to take against the will is under no obligation to 
pay anything on account of collateral inheritance 
taxes, 30 

Under a statute making dower liable with the 
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remainder of the estate for a proportionate share of 
the estate taxes due, a widow electing to take dower 
instead of taking under the will is subject to such 
taxes, 31 notwithstanding the contention that a pro¬ 
vision in the will requiring the taxes to be paid out 
of property passing under the will could not apply 
to dower, since dower could not be considered as 
property passing under the will. 32 

h. Allotment of Statutory Share; Property 
Liable 

(1) In general 

(2) Application of will benefits; differ¬ 

ence as against elective share 

(1) In General 

While the surviving spouse’s statutory Interest Is a 
primary charge on the entire estate, it should be allotted 
so as to disturb the will provisions as little as possible, 
and must be taken from renounced bequests, residue, 
general legacies, and specific, demonstrative legacies and 
devises, in the order named. 


-35. Fla.—Murphy v. Murphy, 170 So. 
85C, 125 Fin. 855, 

N.J.—First Camden Nat. Bank & 
Trust Co. v. Hiram Lodge No. 81, 
Free and Accepted Masons, Chest¬ 
nut Itill, Philadelphia, Pa., 35 A.2d 
•490, 134 N.J.Eq. 303, affirmed 39 A. 
2d 371, 135 N.J.Eq. 605. 

Wash.—In re Hbringor’s Estate, 230 
P.2d 297, 38 Wash. 2d 399, 

Wis.—In re Uihtaln’a Will, 69 N.W.2d 
041, 2G4 Wis. 362, 38 A.L.R.2d 961. 
Particular will provisions not avail¬ 
able 

Widow having dissented from de¬ 
ceased husband’s will, could not take 
any benefit from testamentary direc¬ 
tion that all estate and inheritance 
taxes should ho paid as debts of es¬ 
tate out of general assets thereof 
without diminishing any specific de¬ 
vise or bequest 

N.C.—Wachovia Bank & Trust Co, v. 

Croon, 73 S.E.2d 879, 230 N.C. 654. 
28* Fla.—-Murphy v. Murphy, 170 So. 
856, 125 Flo. 855. 

27* N.Y.—In re Wolfs Estate, 121 N. 
K.2d 224, 307 N.Y. 280. 

In re Peters’ Will, 89 N.Y.S.2d 
651, 275 App.Div. 950. 

In re Ittleson’s Estate, 94 N.Y. 
S,2d 786, 197 Misc. 786—In re Gold¬ 
smith’s Estate, 80 N.Y.S.2d 474, 177 
Misc. 298. 

In re McOarrlck’s Estate, 138 N.Y. 
8.2d 412—In re Phipps’ Will, 125 
N.Y.8.2d 606—In re Vitale’s Will, 
118 N.Y8.2d 773. 

Fa.—In re Morris’ Estate, Orph., 1 
Fiduciary 141. 

28. N.Y.—In re Wolf’s Estate, 121 
N.K,2d 224, 307 N.Y, 280, 

Testameatary provision as to tax 
payment 

Where amount of widow’s intestate 


share was within the amount allowed 
to her as free of tax, but statute giv¬ 
ing right of election against the will 
provided that amount should be that 
remaining after deduction of speci¬ 
fied amounts including estate tax, 
widow electing to take against will 
must bear a portion of the estate 
tax. 

N.Y.—In re Oakley’s Estate, 24 N.Y.S. 
2d 28, 176 Misc. 463. 

Where taxes not to he apportioned 

(1) In a situation where taxes are 
not to be apportioned, the formula 
for determining a widow’s intestate 
share is to deduct the total of estate 
taxes from the net estate and then 
give the widow her distributive share 
of the balance. 

N.Y.—In re Wolf’s Estate, 121 N.E.2d 
224, 307 N.Y. 280. 

(2) This rule has been applied 
where the will directs that all taxes 
are to be paid out of the residuary 
estate. 

N.Y.—In re Ryan’s Will, 114 N.Y.S.2d 
1 , 280 App.Div. 410. 

In re Kruskal’s Will, 115 N.Y.S. 
2d 181—In re Schulman’s Will, 115 
N.Y.S.2d 169—In re Getz’ Estate, 
115 N.Y.S.2d 18. 

(3) The rule has also been applied, 
and estate and inheritance taxes have 
been deducted from the estate, in 
many cases, without reference to 
whether or not the taxes are to be 
apportioned. 

N.Y.—In re Kelly’s Will, 86 N.Y.S.2d 
441—In re Hubbell’s Will, 65 N.Y. 
S.2d 40. 

(4) However, where will of wife di¬ 
rected that all Tegacy, inheritance, 
transfer, or other similar taxes or du¬ 
ties should be charged against princi¬ 
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pal of residue of her estate, and hus¬ 
band elected to take against the will, 
husband’s intestate share was to be 
computed before allowance for estate 
taxes, thus preserving for him the 
marital deduction benefits. 

N.Y.—In re Spencer’s Estate, 145 N.Y. 
S.2d 397. 

Allowance for tax exemption. 

N.Y.—In re Kruskal’s Will, 115 N.Y.S. 
2 d 181. 

29. N.Y.—In re Wolf's Estate, 121 
N.E.2d 224, 307 N.Y. 280. 

Petition of Chemical Bank & 
Trust Co., 99 N.Y.S.2d 368, 198 Misc. 
536—In re Furno’s Estate, 98 N.Y. 
S.2d 709, 199 Misc. 273. 

In re McCarrick’s Estate, 138 N. 
Y.S.2d 412—In re Veal’s Estate, 132 
N.Y.S.2d 418—In re Vitale’s Will, 
118 N.Y.S.2d 773—In re Gingold's 
Will, 116 N.Y.S.2d 868—In re Pe¬ 
ters’ Will, 88 N.Y.S.2d 142, 204 
Misc. 333, affirmed 89 N.Y.S.Sd 651, 
275 App.Div. 950. 

30. Pa.—Beck v. Belter, 22 A.2d 90, 
146 Pa.Super. 114. 

31. Fla.—In re McMillan’s Estate, 30 
So.2d 534, 158 Fla. 898. 

32. Fla.—In re McMillan's Estate, 
supra. 

Construction of will 

Provision of will requiring all es¬ 
tate taxes to be paid out of property 
passing under the will could not be 
reconciled with subsequent clause 
forfeiting widow’s rights to take un¬ 
der will if widow claimed dower, and 
intent of testator was to subject the 
dower estate to its proportionate 
share of estate taxes if widow elected 
to take dower in lieu of estate be¬ 
queathed widow. 

Fla.—In re McMillan’s Estate, supra. 



97 C.J.S, 


§ 1288 WILLS 

In general, the assignment or allotment of the 
statutory share of a surviving spouse should be so 
made as to disturb as little as possible the provisions 
of the will. 33 Accordingly, unless the will provides 
otherwise, the amount necessary to compensate a 
surviving spouse renouncing the will must be taken 
from renounced bequests, residue, general legacies, 
and specific, demonstrative legacies and devises, in 
the order named. 34 Thus, a renouncing spouse must 
be compensated from undevised realty before resort 
may be had to devised realty; 35 and general legacies 
are first taken before specific devises or legacies are 
disturbed. 36 

It has been held that the widow's share of testa¬ 
tor's estate must come first from the net personal 
estate without impairment of trust funds if pos¬ 
sible, 37 then from the residuary fund, 38 and then 
from that part of the fund set up for named lega¬ 
tees. 39 Under a provision to that effect, where the 
will provides for a trust fund for the surviving 
spouse, the spouse is entitled to withdraw from the 
corpus thereof the amount necessary to provide the 
elective share. 40 It is the rule under some statutes 
that the rights of the testator and the rights of the 
surviving spouse must be construed in pari materia 
and the interests adjusted according to justice and 


equity, 41 the determination depending on a con¬ 
sideration of the circumstances in each case. 42 Un¬ 
der this rule, it may possibly happen in some circum¬ 
stances that specific devises made by the testator 
should remain unimpaired. 43 

In any event, the right of the surviving spouse to 
the statutory share or dower takes priority over any 
bequests, specific or general, contained in deceased 
spouse’s will, 44 except in case of a legacy in payment 
of a debt which itself is superior to the rights of the 
widow. 45 

The requirement that beneficiaries contribute to 
make up the elective share, and the relative rights 
of the beneficiaries, are discussed infra § 1290; and 
funds or persons liable for compensation, or con¬ 
tribution towards compensation, to beneficiaries de¬ 
prived of their gifts by the election of another to 
renounce the will and take a statutory share, are 
discussed infra § 1295 b. 

Primary charge on entire estate. In the first 
instance the statutory interest of the surviving 
spouse in the estate of deceased spouse, whose will 
has been renounced, is a primary charge on the 
entire net estate; 46 and until such interest is satis- 


33. Wyo.—In re Dixon's Estate, 278 
P.2d 258, 73 Wyo. 236. 

34. Ohio.—Citizens Nat. Bank v. 
Linn, 7 Ohio Supp. 192. 

35. Ohio.—Citizens Nat. Bank v. 
Linn, supra. 

36. Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

Distribution, held improper 

Distribution to husband of life use 
of deceased wife's real estate free 
from condition, on husband's election 
to take statutory share in lieu of pro¬ 
vision in wife's will, was held im¬ 
proper, under rule requiring that gen¬ 
eral legacies be first applied to sat¬ 
isfy husband's statutory share, where 
will attached conditions to husband's 
life use of real estate. 

Conn.—Shannon v. Eno, supra. 

37. Miss.—Campbell v. Cason, 40 So. 
2d 258, 206 Miss. 420. 

38. Miss.—Campbell v. Cason, supra. 

39. Son as residuary legatee 

Where will left undivided one-half 
interest in entire estate except life 
policy to widow and similar interests 
to son, and proceeds of policy were 
put in trust for benefit of named leg¬ 
atees, and residue of proceeds were 
set up as trust for son, and widow 
renounced will, son took under will 
and not as heir. 

Miss.—Campbell v. Cason, supra. 

40. N.T.—In re Bodenstein’s Estate, 
12 N.Y.S.2d 251, 257 App.Div. 901. 


In re Holcomb's Will, 75 N.Y.S.2d 
843. 

41. Wyo.—In re Dixon’s Estate, 207 
P.2d 510, 66 Wyo. 197. 

42. Wyo.—In re Dixon's Estate, su¬ 
pra. 

Particular circumstances to be con¬ 
sidered 

In determining the rights of sur¬ 
viving widow who has renounced the 
benefits given her by will, as against 
specific devises, the court should con¬ 
sider her sex, ago, health, past expe¬ 
rience, station in life, and all other 
facts having a bearing in determin¬ 
ing what would, in the light of her 
and testator's rights, be just in the 
assignment of her interest in testa¬ 
tor's estate. 

Wyo.—In re Dixon's Estate, supra, 

43. Wyo.—In ro Dixon’s Estate, su¬ 
pra. 

Speoiflo devises permitted to stand 
Where testator devised a ranch to 
each of four children by a former 
marriage and remainder of estate was 
amply sufficient to satisfy statutory 
Interest in estate of surviving widow 
who had renounced benefits given her 
by will, the children were entitled to 
the realty specifically devised to 
them, over widow's objection that she 
was entitled to an undivided one- 
fourth interest in each parcel of real¬ 
ty and personalty of testator or that 
all assets of estate should be sold 
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and proceeds divided, and widow's 
conveyance to others of an interest 
in the realty specifically devised was 
ineffective as against devisees, 

Wyo.—In ro Dixon's Estate, supra. 

44. Fla.—Murphy v. Murphy, 170 So. 
850, 125 Fla. 855—Benedict v. Wil- 
marth, 35 So. 84, 46 Fla. 535, 4 Ann. 
Cas. 1033. 

Dower claim 

Generally, a testator’s widow's 
dower claim has priority over spe¬ 
cific bequest to another; and the 
county and circuit courts did not err 
In holding, in effect, that any possi¬ 
ble loss from present speculative as¬ 
sessment of value of corporation's 
stock, bequeathed by will to another 
than testator's widow for life, should 
fall on legatee, rather than widow, 
who elected to take dower, Instead 
of residue of testator’s estate devis¬ 
ed to her by will, and hence properly 
allotted to widow one third in kind, 
of such shares, instead of income 
from one third thereof during lega¬ 
tee’s life. 

Fla.—In ro Malone’s Estate, 54 So.2d 
248. 

45. Me.—In re Fogg’s Estate, 74 A. 
1133, 105 Me. 480. 

69 C.J. p 1140 note 19. 

46. N.Y.—In re Topazio’s Estate, 22 
N.Y.S,2d 847, 175 Mlsc. 132—In ro 
Curley’s Estate, 290 N.Y.S. 822, 160 
Misc. 844. 
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fied, it is a charge on each and every parcel of prop¬ 
erty not necessary for the payment of debts and 
expenses of which the testator died seized. 47 

Form of satisfaction. The widow is not entitled 
necessarily to have her share distributed to her in 
the form of cash, 4 * and the land which was devised 
to her in the will may be the form which the dis¬ 
tributive share may take ; 49 nor is it material that the 
widow has assigned all or part of her distributive 
share. 60 So, also, where a widower is allowed a 
fixed sum out of the estate, he may take it, or a por¬ 
tion of it, in real estate, and may select his portion 
out of lands devised to others. 61 

Statutory share of posthumous child. The share 
of a decedent’s estate allocated by statute to a 
posthumous child not mentioned in the will is not 
required to contribute to the satisfaction of the right 
of election of a surviving spouse. 62 


WILLS § 1288 

(2) Application of Will Benefits; Difference 
as against Elective Share 

Under some statutes, the testamentary benefits given 
to surviving spouse are first to be applied in satisfac¬ 
tion of elective rights, the formula for distribution being 
the difference between the aggregate of the will benefits 
and the amount of the statutory slhare. 

Except where the will expressly provides other¬ 
wise, 53 it is the rule, under statutes to that effect, 
that the testamentary benefits given to the surviving 
spouse electing to take against the will are first to be 
applied in satisfaction of his or her elective rights, 64 
and that the formula for distribution to a surviving 
spouse electing to take against the will is the dif¬ 
ference between the aggregate of the benefits con¬ 
ferred under the will and the amount of the share 
allowable under the statutes, the surviving spouse 
being entitled to payment of any deficiency. 65 On 
the other hand, where the will provides more or as 
much as the statutory share, the surviving spouse’s 
claim under the statute is satisfied, 66 except in so 


47. Wyo.—Tn re Dixon’s Estate, 207 
I\2d r>10, 00 Wyo. 197. 

48. Wyo.—Tn re Dixon's Estate, 278 
P.2d 258, 73 Wyo. 236. 

49. Wyo.—In ro Dixon's Estate, su¬ 
pra. 

50. Wyo.—In ro Dixon's Estate, su¬ 
pra. 

51. Du.—In ro Purnell's Estate, 90 
A. 637, 244 1’n. 407. 

09 O.JT. p 1141 note 48. 

52. N.Y.- Tn re Hansford's Will, 127 
N.Y.H.ihl 603. 

53. Provision, for outright elective 
share 

Where a widow elected to take her 
intestate share against husband's 
will, and will provided that if such 
election wan that widow was to re¬ 
ceive her Hharo outright, there was 
no need to charge widow's life estate 
against elective share since widow 
lost all benefits under will. 

N,Y.—In re Hchaohter's Will, 94 N.Y. 
R2d 698, 196 Mlsc. 855. 

54. N.y.~ -In ro Levy’s Will, 12 N.Y. 
R2d 799, 171 Misc. 431—Tn ro Fer¬ 
rara’s Estate, 1 N.Y.R2d 900, 165 
Mine. 900. 

55. N.Y.—In re Durloy’s Will, 280 
N.Y.R 80, 246 App.Div. 265. 

In re Hechor’s Estate, 123 N.Y.S. 
2d 689, 20-1 Mine. 523—In ro Orim- 
ley’s Estate, 107 N.Y.S,2d 129, 200 
Misc, 901—Petition of Chemical 
Hank & Trust Co., DO N.Y.fUd 368, 
198 Mlsc, 636—In re Furno’s Es¬ 
tate, 98 N.Y.8,2d 709, 199 Mlsc. 273 
—In re Levan's Estate, 67 N.Y.S. 
2d 693, 185 Mlsc. 192—In re lids' 
Will, 47 N.Y.R2d 727, 182 Misc. 
754—In re Curley’s Estate, 290 N. 
Y.R 822, 160 Misc. 844—In ro Fish¬ 
er’s Will, 287 N.Y.S. 252, 169 Misc. 
190. 


In re McCarrick’s Estate, 138 N. 
Y.S.2d 412—In re Rosenblum’s 
Will, 132 N.Y.S.2d 604, modified on 
reargument on other grounds 137 
N.Y.S.2d 479—In re Getz’ Estate, 
115 N.Y.S. 2d 18—In re Fagan's 
Estate, 84 N.Y.S.2d 558—In re Bar¬ 
nett's Estate, 84 N.Y.S.2d 105—In 
re Winner’s Estate, 82 N.Y.S.2d 
759, affirmed application of Witt- | 
ner, 97 N.Y.S.2d 500, 276 App.Div. 
7C3, reversed on other grounds 
In re Wittner’s Estate, 95 N.E.2d 
708, 301 N.Y. 461—In re Holcomb’s 
Will, 75 N.Y.S.2d 843. 

Limited right of election 

Where testator was survived by 
widow and two children by prior 
marriage, and aggregate provisions 
under will for widow’s benefit were 
loss than her intestate share, wid¬ 
ow’s right of election was a limited 
one rather than a general one, and 
she was entitled to take outright the 
difference between one third of the 
not estate and the aggregate of the 
provisions made for her under the 
will. 

N.Y.—In re Barr’s Will, 142 N.Y.S.2d 
554. 

Manner of computing share 

(1) Where will gave testator’s 
widow grave worth fifty dollars and 
made her beneficiary of trust of re¬ 
siduary estate, but provided that 
trust should terminate on widow’s 
remarriage, widow, who elected to 
take against will, was entitled to 
grave and so much of residuary es¬ 
tate as equalled one third of net 
estate less fifty dollars. 

N.Y.—In re Epstein's Estate, 27 N.Y. 
S.2d 872, 176 Misc. 494. 

(2) Where will gave widow in¬ 
come from one third of residuary 
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trust, which was less than her intes¬ 
tate share, widow was entitled to 
take outright difference between the 
value of her share in intestacy and 
one third of the value of the resid¬ 
uary estate after deduction of lega¬ 
cies, debts, funeral and administra¬ 
tion expenses, exempt property, and 
all estate taxes; and widow’s capital 
interest in trust was separated from 
her children's interest in trust in con¬ 
tributing the necessary amount to 
make up the deficiency in widow's 
elective share so that widow would 
receive entire income and accruals 
from her capital interest in trust 
as part of what widow was credited 
with receiving under the will. 

N.Y.—In re Ryan's Will, 114 N.Y.S. 
2d 1, 280 App.Div. 410. 

56. N.Y.—In re Tanenbaum's Estate, 
16 N.Y.S.2d 507, 268 App.Div. 285, 
reargument denied In re Tanen- 
baum’s Will, 17 N.Y.S.2d 1021, 258 
App.Div. 1054. 

In re Becher’s Estate, 123 N.Y.S. 
2d 589, 204 Misc. 623. 

In re Rosenblum’s Will, 132 N.Y. 
S.2d 604, modified on reargument 
on other grounds 137 N.Y.S.2d 470. 

No abatement; share as enforceable 
lien 

Where the surviving spouse elects 
to take against the will giving him 
a life estate in realty, which is de¬ 
terminable by remarriage and which 
is worth substantially more than his 
elective share, no abatement in other 
testamentary gifts is necessary, and 
the total elective share is impressed 
as a lien on such realty and is to be 
realized therefrom by sale if neces¬ 
sary. 

N.Y.—In re Ferrara's Estate, 1 N. 
Y.S.2d 900, 165 Misc. 900. 
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far as there may be a right to a statutory sum from 
the principal of a trust for life for the surviving 
spouse, 57 the terms of the trust after the deduction 
of such statutory sum from the trust principal re¬ 
maining effective. 58 

Under this statute, when a will contains no ben¬ 
efit to the surviving spouse, the base for the com¬ 
putation of the elective share is that of intestate 
distribution, and the adequacy of any testamentary 
provision, and the extent of any elective share, must 
be determined under the decedent estate law. 69 

Liability for excess over elective share . Where 
a surviving spouse has received more than the elec¬ 
tive share, he or she will be liable for the excess, and 
it may be charged against such spouse’s interests. 60 
Thus, where the claim of the surviving spouse has 
been paid out of the proceeds of a sale of property 
devised to him and an excess remains, such excess 
must be for the remaindermen. 61 


Value of testamentary gifts; life interest . In ap¬ 
plying the above statute, the first step is to ascertain 
the value of the testamentary gifts on the basis of 
presently existing facts, as they would have taken 
effect in the absence of the election. 62 Thus, the 
surviving spouse electing to renounce the will must 
take or will be charged with, as part of his elective 
share, the property willed to him, at a fair appraisal 
value, 63 whether or not such property is desirable, 64 
the value thereof to be determined on evidence to be 
taken before the surrogate. 65 

For the purposes of this statute, the value of an 
interest under a provision giving the surviving 
spouse a life interest in property, or making the 
survivor a beneficiary of a trust for life, is the 
capital value of the property or principal and not 
merely the value of the life interest, 66 except in 
so far as the interests of others in the fund may be 
involved, 67 or in some special circumstances. 68 


57. 'N.Y.—In re Tanenbaum’s Estate, 
16 N.T.S.2d 507, 258 App.Div. 285, 
reargument denied In re Tanen¬ 
baum's Will, 17 N.Y.S.2d 1021, 258 
App.Div. 1054. 

In re Stott’s Estate, 33 N.Y.S 2d 
748, 178 Misc. 338—In re Rice's 
Will, 280 N.Y.S. 339, 155 Misc. 678. 

In re Dorskey’s Will, 147 N.Y.S. 
2d 905—In re Million’s Estate, 138 
N.Y.S.2d 729. 

General minimum and trust allow¬ 
ance 

Where will created a trust estate 
of all testator’s residuary estate with 
net income thereof payable to tes¬ 
tator’s widow during her lifetime, 
and, in addition, authorized trustees 
to pay, upon widow's request, any 
amount from principal not exceed¬ 
ing $2,500 during any one calendar 
year, widow was entitled absolute¬ 
ly to sum of $2,500 upon exercise of 
her limited right of election, granted 
by Decedent Estate Law, and, in ad¬ 
dition, to the sum of $2,500 request¬ 
ed by her out of the principal of 
the trust for the calendar year, pur¬ 
suant to provisions of the will. 

N.Y.—In re De Pinna’s Estate, 33 N. 
Y.S.2d 750, 178 Misc. 21. 

Amount withdrawn, not further eon- 
sidered as to trust 

Where will created trust in favor 
of testatrix’ husband and provided 
that, in event trust income did not 
equal or exceed $150 per month trus¬ 
tee was authorized to invade prin¬ 
cipal of trust to extent of the defi¬ 
ciency, if the husband should exer¬ 
cise his statutory right to withdraw 
$2,500 from principal of trust, no 
part of amount withdrawn should be 
considered In making up whatever 
deficiency there might be in the stip¬ 
ulated payments to which husband 
was entitled under terms of will. 


N.Y.—In re Stott’s Estate, 33 N.Y.S. 
2d 748, 178 Misc. 338. 

Trust held not one for life within 
rule 

A residuary gift in trust to the tes¬ 
tator's widow until her death or re¬ 
marriage is not a “trust for life” 
within the statute. 

N.Y.—In re Kent’s Estate, 45 N.Y.S. 
2d 449, 180 Misc. 567. 

58. N.Y.—In re Rice’s Will, 280 N.Y. 
S. 339, 155 Misc. 678. 

59. N.Y.—In re Ittleson's Estate, 94 
N.Y.S.2d 786, 197 Misc. 786. 

60. N.Y.—In re Palumbo’s Estate, 
125 N.Y.S.2d 886, 204 Misc. 852, 
reversed on other grounds 132 N.Y. 
S.2d 386, 284 App.Div. 834. 

61. N.Y.—In re Ferrara’s Estate, 1 
N.Y.S.2d 900, 165 Misc. 900. 

62. N.Y.—In re Ferrara’s Estate, su¬ 
pra. 

G3. N.Y.—In re Garlock’s Will, 299 

N.Y.S. 516, 252 App.Div. 419. 

In re Garlock’s Estate, 289 N.Y. 
S. 658, 159 Misc. 549. 

In re Meyer’s Estate, 119 N.Y. 
S,2d 737—In re Gingold’s ’Will, 116 
N.Y.S.2d 868. 

64. N.Y.—In re Garlock's Will, 299 
N.Y.S. 516, 252 App.Div. 419. 

65. N.Y.—In re Garlock’s Will, su¬ 
pra. 

Undesirable property 
Alleged undesirability of the real 
estate would be taken into consid¬ 
eration in the valuation. 

N.Y.—In re Garlock’s Will, supra. 

66. N.Y.—In re Goldsmith’s Estate, 
25 N.Y.S.2d 419, 175 Misc. 757-—In 
re Curley's Estate, 290 N.Y.S. 822, 
160 Misc. 844. 

In re Phipps’ Will, 125 N.Y.S. 
2d 606—In re Fagan's Estate, 84 
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N.Y.S.2d 558—In re Barnett’s Es¬ 
tate, 84 N.Y.S.2d 105. 

Provision for one half of total in¬ 
come 

Where unqualified right under will 
to receive one half of total net in¬ 
come produced by given sum was 
equivalent to right to receive entire 
net income of one half of a like sum, 
court could regard provisions of will 
as dividing residuary estate into two 
equal parts with entire net Income of 
one of such parts payable to surviv¬ 
ing spouse who elected to take 
against the will. 

N.Y.—In re Bevan’s Estate, 67 N.Y. 

S.2d 693, 185 Misc. 192. 

In re Sarafan, 57 N.Y.S.2d 698. 

67. Value computed under mortality 
tables 

Where there Is gift to remainder 
of same fund to others, entire capital 
value of corpus may not be employ¬ 
ed in solution of right of electing 
spouse to outright payment so as to- 
destroy gift to remainderman, and 
only value of life estate of surviving 
spouse in trust fund as computed un¬ 
der American Experience Mortality 
tables should be applied In satisfac¬ 
tion of sum to which such spouse is 
entitled. 

N.Y.—In re Curley’s Estate, 290 N.Y. 

S. 822, 160 Misc. 844. 

68. Evaluation of life estate ter¬ 
minable on remarriage 

In evaluating a life estate termi¬ 
nable on remarriage, devised to the 
surviving spouse electing to take 
against the will, there Is an infer¬ 
ence that his presently existing sta¬ 
tus will continue until death, and no 
inference that his remarriage, which 
is a divesting condition subsequent 
and an unpredictable event, will oc¬ 
cur; and its value, for the purpose of 
evaluating the situation resulting 
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■§ 1289. On Other Interests 

A taking against the will by a surviving spouse or 
other beneficiary does not operate to render the estate 
Intestate, or destroy the efficacy of the will in other 
.respects or as to the remainder of the property; and 
the election Is not allowed to break the testamentary plan 
any further than absolutely necessary. 

While an election by a surviving spouse or other 
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beneficiary to take against the will defeats the in¬ 
tention of the testator in part 69 except in so far as 
the testator may have made other provision for 
such contingency, 70 it does not operate to render the 
estate intestate, 71 or destroy the efficacy of the will 
in other respects; 72 and the will is effective as to 
the remainder of the property, 73 unless the subject 


from his election to take against the 
will, must be calculated on the proba¬ 
ble duration of his life as indicated 
by mortality tables. 

N.Y.—In re Ferrara’s Estate, 1 N.Y. 
8.2(1 000, 105 Misc. 900. 

69. Iowa.—In re Maske's Estate, 55 
N.W.Sd 474, 243 Iowa 1394, 36 A.L. 
R.2d 285. 

Mich.—In re Povoy’s Estate, 261 N. 
W. 98, 271 Mich. 627, 99 A.L.R. 
1183. 

N.O.—'Wachovia Bank & Trust Co. v. 
Waddell, 67 S.E.2d 661, 234 N.C. 
454. 

Reduction of estate pro tanto 

The share which a widow takes of 
her husband's e.stato under the in¬ 
testate law by virtue of an election 
•automatically reduces pro tanto the 
residue available for disposition ac¬ 
cording to the will. 

Pa.—In re Babcock's Estate, 106 A. 
2d 435, 378 Pa. 456—In re 

Sohmick's Estate, 36 A.2d 305, 349 
Pa. 65. 

70. Pa.—In re Kahl'a Estate, 9 A.2d 
34«, 336 Pa. 376. 

Legacies conditioned on widow’s elec¬ 
tion 

A testator may condition his lega¬ 
cies depending on the election of 
the widow to take against the will. 
Pa.—In re Sehmick's Estate, 36 A. 
2d 305, 319 Pa. 65. 

Particular provision in case of re¬ 
nunciation 

Where testator, who left surviving 
him widow and throe children and 
also two older childron by former 
marriage, sat up trust composed of 
five equal parts, three of which parts 
were provided for benefit of widow 
and three youngest children with 
provision that if widow elected to 
take against will, remaining balance 
Hhould be held in trust for three 
youngest children, and In a separate 
provision of will testator gave to 
•children by former marriage two 
parts of trust without provision for 
reduction in event widow elected to 
take against will, and widow elected 
to take against will, trial court was 
Justified in concluding that testator 
Intended that children by former 
marriage should have their share un¬ 
affected by widow’s election. 

Pa.—In re Kahl’s Estate, 0 A.2d 346, 
336 Pa, 376, 

Renunciation held not equivalent of 

predeoease 

Where testator bequeathed five 


thousand dollars to wife but in case 
wife predeceased him bequeathed 
the five thousand dollars to wife’s 
nieces and directed that in case wife 
should refuse to accept testamentary 
provisions made for her, remainder 
of estate should be distributed to 
all beneficiaries named in will, ex¬ 
cept wife, In the same manner as ex¬ 
ecutors would distribute it if wife 
were not living, the testator did not 
intend that wife’s renunciation 
should bring about the same result 
as if she had died before testator; 
and whatever contingent right wife’s 
nieces might have had in the five 
thousand dollars ceased to exist when 
the wife outlived the testator and 
the nieces could not take as “benefi¬ 
ciaries” under provision disposing of 
residue in case wife elected to take 
against will. 

Mo.—Broaddus v. Park College, 180 
S.W.2d 268, 238 Mo.App. 304. 

71. Mich.—Winans v. Proctor, 285 N. 
W. 31, 288 Mich. 482. 

Ohio.—Corpus Juris quoted in David¬ 
son v. Miners' & Mechanics’ Sav¬ 
ings & Trust Co., 195 N.E. 845, 847, 
129 Ohio St 418, 98 A.L.R. 1318. 

Corpus Juris quoted in Campbell 
v. Lloyd, App., 117 N.E. 2d 45, 50, 
reversed on other grounds 122 N. 
E.2d 695, 162 Ohio St. 203, certio¬ 
rari denied Lloyd v. Campbell, 75 
S.Ct. 600, 349 U.S. 911, 99 L.Ed. 
1246, rohearing denied 75 S.Ct. 870, 
349 U.S. 948, 99 L.Ed. 1274—Cor¬ 
pus Juris quoted in In re Ellis’ Es¬ 
tate, 32 N.E.2d 23, 26, 66 Ohio App. 
121—Corpus Juris quoted in Shearn 
v. Shearn, 21 N.E.2d 133, 135, 60 
Ohio App. 317. 

Wyo.—Corpus Juris quoted in In re 
Dixon’s Estate, 207 P.2d 510, 516, 
66 Wyo. 197. 

69 C.J. p 1142 note 63. 

72. Fla.—Bross v. Bross, 167 So. 
669, 123 Fla. 758. 

Ill,—Sueske v. Schofield, 34 N.E.2d 
399, 376 Ill. 431. 

Kan.—In re Gereke's Estate, 195 P. 
2d 323, 165 Kan. 249—Tomb v. 
Bardo, 114 P.2d 320, 153 Kan. 766. 
Ky.—Ruh’s Ex’rs v. Ruh, 110 S.W. 

2d 1097, 270 Ky. 792. 

Mich.—Winans v. Proctor, 285 N.W. 
31, 288 Mich. 482. 

Mo.—Borchers v. Borchers, 179 S.W. 
2d 8, 352 Mo. 601. 

Neb.—in re Hunter’s Estate, 262 N. 
W. 41, 129 Neb. 529. 
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Ohio.—Shearn v. Shearn, 21 N.E.2d 
133, 60 Ohio App. 317. 

In re Reed’s Estate, Prob., 114 
N.E.2d 314—Citizens Nat. Bank v. 
Linn, 7 Ohio Supp. 192. 

Okl.—Dixon v. Dixon, 126 P.2d 1020, 
191 Okl. 139. 

After death of widow 
Widow's dissent from terms of will 
and her election to take dower affects 
title to real estate only during her 
life, and on widow’s death the real 
estate becomes subject to provisions 
of the will unless terms of will in¬ 
dicate different purpose. 

Fla.—Wallace v. Wallace, 160 So. 

377, 118 Fla. 844. 

Secondary trust not affected 
Where, under terms of will, on 
death or remarriage of widow, the 
residuary estate held in trust for 
widow was directed to be held in fur¬ 
ther trust for benefit of testator’s 
son until he should have reached 
age of 35 years or should have soon¬ 
er died, destruction of trust for bene¬ 
fit of widow by reason of her election 
to take her intestate share under 
Decedent Estate Law did not destroy 
secondary trust to testator's son un¬ 
der terms of will. 

N.Y.—;In re Silversmith's Will, 143 
N.Y.S.2d 703. 

73. Fla.—Murphy v. Murphy, 170 So. 
856, 125 Fla. 855. 

Ill.—In re Donovan’s Estate, 98 N.E. 
2d 757, 409 Ill. 195, 29 A.L.R.2d 
215—Gowling v. Gowling, 90 N.E. 
2d 188, 405 Ill. 165—Sueske v. Scho¬ 
field, 34 N.E.2d 399, 376 Ill. 431. 
N.Y.—In re Hill’s Will, 102 N.Y.S.2d 
732, 199 Misc. 692—In re Curley’s 
Estate, 290 N.Y.S. 822, 160 Misc. 
844. 

In re Sheppard's Estate, 100 N.Y. 
S.2d 249. 

Ohio.—Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

Okl.—Crane v. Howard, 243 P.2d 998, 
206 Okl. 278—In re Blaydes' Es¬ 
tate, 216 P.2d 277, 202 Okl. 558—In 
re Carothers' Estate. 167 P.2d 899, 
196 Okl. 640. 

Pa.—In re Schmick’s Estate, 36 A. 
2d 305, 349 Pa. 65. 

Rights of devisees as subject to sur¬ 
viving spouse’s use and occupancy 
of homestead see supra § 1288 d. 
Application of well-settled rule 
The statute commanding that, 
where election against will shall 
have been made by surviving spouse, 
will shall be valid and effective as 
to the residue remaining, is but an 
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matter on which the will was intended to operate has 
been so changed that the manifest plan and purpose 
of the testator have been effectually destroyed by 
the election. 74 Thus, a surviving spouse renounc¬ 
ing the will is not entitled to have the estate ad¬ 
ministered as to such spouse's portion of the es¬ 
tate as though there were no will. 76 

The election is not allowed to break the testa- 
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mentary plan further than is absolutely necessary, 7 ® 
or extend testacy over property not disposed of by 
will against the testator's purpose that it should go 
to his legal heirs, 77 or interfere with the testator's 
exercise of a power vested in him, 78 or with con¬ 
struction of the will by the court. 79 Indeed, the 
will is construed as if it contained no provisions for 
the renouncing spouse, 80 and distribution is made 


application of well-settled rule that 
courts cannot rewrite wills. 

N.T.—In re Oakley’s Estate, 24 N.Y. 

S.2d 28, 175 Misc. 463. 

Testator's intention; considerations 
In determining 1 whether election of 
testator's widow to take under laws 
of intestacy destroyed testator’s in¬ 
tention as to remaining property so 
as to invalidate will, court judged 
case on facts as they were and not 
on speculations as to future possi¬ 
bilities; and under will devising es¬ 
tate to widow for life in trust for 
herself and children, providing that 
widow should retain one third of 
income and divide remaining two 
thirds equally among children and 
that children should have life inter¬ 
est in certain parcels after widow’s 
death with remainder over in fee, 
election of widow to take fee-simple 
title to undivided one third interest 
was held not to destroy testator's in¬ 
tention as to remaining property so 
as to invalidate entire will. 

Okl.—In re Walker’s Estate, 66 P.2d 
88, 179 Okl. 442. 

74. Neb.—In re Hunter’s Estate, 262 
N.W. 41, 129 Neb. 529. 

Will held not rendered inoperative 
Widow’s election to take under 
statute and against will of husband 
was held not to render will inopera¬ 
tive as between other legatees to 
each of whom certain number of 
shares of stock was bequeathed, but 
each beneficiary was entitled to re¬ 
ceive shares bequeathed as diminish¬ 
ed by widow’s election where nothing 
appeared in will from which it might 
be inferred that testator would have 
made different disposition if he had 
known that widow would exercise 
her right to take under statute. 

Neb.—In re Hunter’s Estate, supra. 

75. Ohio.—In re Ellis’ Estate, 32 N. 
E.2d 23, 66 Ohio App. 121. 

76. III.—In re Donovan’s Estate, 98 
N.E.2d 757, 409 Ill. 195, 29 A.L.R. 
2d 215. 

Iowa.—In re Maske’s Estate, 55 N.W. 
2d 474, 243 Iowa 1394, 36 A.L.R. 
2d 285. 

Kan.—In re Gereke’s Estate, 195 P. 
2d 323, 165 Kan. 249—Tomb v. Bar- 
do, 114 P.2d 320, 153 Kan. 766. 

Ky.—Wachs v. Security Trust Co., 
152 S.W.2d 969, 287 Ky. 303—Ruh's 
Ex’rs v. Ruh, 110 S.W.2d 1097, 270 
Ky. 792. 


Me.—U. S. Trust Co. of N. Y. v. 
Douglass, 56 A.2d 633, 143 Me. 150. 

Mich.—In re Povey’s Estate, 261 N. 
W. 98, 271 Mich. 627, 99 A.L.R. 
1183. 

Mo.—Mercantile-Commerce Bank & 
Trust Co. v. Binowitz, App., 238 
S.W.2d 893. 

Neb.—In re Hunter's Estate, 262 N. 
W. 41, 129 Neb. 529. 

N.Y.—:In re Wittner’s Estate, 108 N. 
Y.S.2d 496, 200 Misc. 957—In re 
Herter’s Estate, 83 N.Y.S.2d 36, 193 
Misc. 602, affirmed 84 N.Y,S.2d 913, 
274 App.Div. 979, appeal denied In 
re Herter’s Will, 86 N.Y.S.2d 457, 
274 App.Div. 1032, affirmed 89 N.E. 
2d 252, 300 N.Y. 532, reargument 
denied 92 N.E.2d 314, 300 N.Y. 737 
—In re Topazio’s Estate, 22 N.Y.S. 
2d 847, 175 Misc. 132—In re Cur¬ 
ley’s Estate, 290 N.Y.S. 822, 160 
Misc. 844. 

In re Bassford’s Will, 127 N.Y.S. 
2d 653—In re Sheppard’s Estate, 
100 N.Y.S.2d 249. 

N.C.—Wachovia Bank & Trust Co. v. 
Green, 73 S.E 2d 879, 236 N.C. 654 
—Wachovia Bank & Trust Co. v. 
Waddell, 67 S.E,2d 651, 234 N.C. 
454. 

Ohio.—Corpus Juris quoted in David¬ 
son v. Minors' & Mechanics’ Sav¬ 
ings & Trust Co., 195 N.E. 845, 847, 
129 Ohio St. 418, 98 A.L.R. 1318. 

Corpus Juris quoted in Campbell 
v. Lloyd, App., 117 N.E.2d 45, 50, 
reversed on other grounds 122 N. 
E.2d 695, 162 Ohio St. 203, certio¬ 
rari denied Lloyd v. Campbell, 75 
S.Ct. 600, 349 U.S. 911, 99 L.Ed. 
1246, rehearing denied 75 S.Ct. 870, 
349 U.S. 948, 99 L.Ed. 1274—Cor¬ 
pus Juris quoted in In re Ellis' Es¬ 
tate, 32 N.E.2d 23, 26, 66 Ohio App. 
121—Corpus Juris quoted in Shearn 
v. Shearn, 21 N.E.2d 133, 135, 60 
Ohio App. 317. 

In re Reed's Estate, Prob., 114 
N.E.2d 314—Bronneman v. Seeds, 
Prob., 71 N.E.2d 724—Barlow v. 
Winters Nat. Bank & Trust Co., 12 
Ohio Supp. 131, modified on other 
grounds, App., 59 N.E.Sd 212, af¬ 
firmed 61 N,E.2d 603, 145 Ohio 
St. 270, 160 A.L.R. 423, and motion 
sustained 62 N.E.2d 351, 75 Ohio 
App. 392. 

Pa.—In re Prance’s Estate, 43 A.2d 
139, 352 Pa. 522—In re Forrest’s 
Estate, 21 A.2d 917, 343 Pa. 59. 

In re Marsh's Estate, Orph., 33 
Erie Co. 10. 


Wyo.—In re Dixon’s Estate, 278 P.2d 
258, 73 Wyo. 236—Corpus Juris 
quoted in In re Dixon’s Estate, 207 
P.2d 510, 516, 66 Wyo. 197. 

69 C.J. p 1142 note 64. 

Object of rules of construction 
Object in every case where rules 
of construction are resorted to in will 
cases is to approximate as closely 
as possible scheme of testator which 
has failed by reason of intervening 
rights or circumstances. 

Fla.—Murphy v. Murphy, 170 So. 856, 
125 Fla. 855. 

Totten trusts will he vacated only 
to the extent necessary to enable the 
surviving spouse to receive the stat¬ 
utory distributive amount. 

N.Y.—Application of Halpern, 100- 
N.Y.S.2d 894, 277 App.Div. 525, af¬ 
firmed 100 N.E.2d 120, 303 N.Y. 
33. 

Pichurko v. Richardson, 107 N.Y. 
S.2d 365. 

Discretionary compensation of exec¬ 
utor 

Widow’s election to renounce testa¬ 
mentary provisions in her favor and 
to take under the law left in full 
force other provisions including pro¬ 
vision naming executrix and allowing 
her discretionary power to fix her 
own compensation, and the renuncia¬ 
tion did not empower the probate 
court to defeat the testator’s inten¬ 
tion by requiring executrix to file 
application for allowance of fees. 
Ohio.—In ro Ellis’ Estate, 32 N.E. 
2d 23, 66 Ohio App. 121. 

77. Neb.—In re McCollum's Estate, 
187 N.W. 783, 108 Neb. 82. 

78. Pa.—In re Huddy's Estate, 84 
A. 909, 236 Pa. 276. 

79. N.C.—Wachovia Bank & Trust 
Co. v. Waddell, 67 S.R2d 651, 234 
N.C, 454. 

69 C.J. p 1142 note 67. 

80. Ky.—Crawford v. Crawford, 162 
S.W.2d 4, 290 Ky. 542. 

Mo.—St. Louis Union Trust Co. v. 
Kern, 142 S.W.2d 493. 346 Mo. 643. 

Broaddus v. Park College, 180 S. 
W.2d 268, 238 Mo.App. 304. 
Ohio.—Corpus Juris quoted in David¬ 
son v. Miners’ & Mechanics’ Sav¬ 
ings & Trust Co., 195 N.E. 845, 847, 
129 Ohio St. 418, 98 A.L.R. 1318. 

Corpus Juris quoted in Campbell 
v. Lloyd, App., 117 N.E.2d 45, 50, 
reversed on other grounds 122 N.E. 
I 2d 695, 162 Ohio St. 203, certiorari 
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3.S if he or she had died. 8 * This, a surviving 
spouse’s renunciation of the will does not affect the 
power given by the will to a trustee to sell realty. 82 

Where a testator devised all of his property to 
his wife for life, with a provision applicable if she 
predeceased him, her election to take under the 
statute would result in nothing being disposed of by 
the will, and the law of descent and distribution 
would control the distribution. 83 

The manner in which the property of the estate is 
assigned or allotted to satisfy the statutory interest 
of a surviving spouse electing to take against the 
will, and the property liable for such interest, are 
discussed supra § 1288 h. 

As discussed supra § 1285 b, where the testator 
disposes of property not his own by will and makes 
other provisions for the owner of such property 
which the latter accepts, such property must be re¬ 


garded as property passing under the will in deter¬ 
mining the rights of other beneficiaries thereunder. 

§ 1290. - Beneficiaries in General 

In general the rights of beneficiaries under the will 
are not affected by the renunciation of the will by a 
surviving spouse or other beneficiary except as to the 
amount to which they are entitled; but they may be re¬ 
quired to contribute ratably to the satisfaction of the 
renouncing beneficiary's elective share. 

The rights of legatees and devisees under the 
will are necessarily subject to the rights of the 
decedent’s surviving spouse electing to take against 
the will; 84 and the electing spouse is under no ob¬ 
ligation to pay anything on account of pecuniary 
legacies. 85 However, the rights of beneficiaries 
under the will are not affected by the renunciation 
of a surviving spouse or other beneficiary, except as 
to the amount or property to which they are en¬ 
titled, 86 unless the provisions made for others are so 


denied Xiloyd v. Campbell, 75 S. 
Ot. COO, 3*10 TT.S. DU, 90 L.Ed. 1246, 
rehearing don tod 75 S.Ct. 870, 349 
TT.S. 048, 09 Ij.Kd. 1274— Corpus 
Juris quoted in In re Ellis' Estate, 
32 N.E.2d 23, 26, 66 Ohio App. 121 
—Corpus Juris quoted in Shearn 
v. Shearn, 21 N.E.2d 133, 135, 60 
Ohio App. 317. 

60 C.J. p 1142 not© 68. 

81. Ala.—Decker v. Docker, 87 So. 
2d 204, 251 Ala. 278. 

Fla.—Murphy v, Murphy, 170 So. 856, 
125 Fla. 855. 

Mo.—Eastern Trust & Banking- Co. 
v. Edmunds, 170 A. 716, 133 Mo. 
450—St. Louis TTnion Trust Co. v, 
Korn, 142 S.W.2d 403, 346 Mo. 643. 

Broaddus v, Dark College, 180 S. 
IV.2d 268, 238 Mo.App. 304. 

N.C.—Cheshire v. Drewry, 197 S.E. 
1, 213 N.C. 450. 

Ohio.— Corpus Juris quoted iu David¬ 
son v. Minors' & Mechanics’ Sav¬ 
ings & Trust Co., 105 N.E. 845, 847, 
129 Ohio St. 418, 98 A.L.K. 1318. 

Corpus Juris quoted iu Campbell 
v. Dloyd, App., 117 N.E.2d 45, 50, 
reversed on other grounds 122 3ST, 
E.2d 695, 162 Ohio St, 203, certio¬ 
rari denied Lloyd v. Campbell, 76 
S.Ct COO, 349 U.S. 911, 99 L.Ed. 
1246, rehearing denied 75 S.Ct. 
870, 349 U.S. 948, DO L.Ed. 1274— 
Orabbe v. Lingo, Cl N.K.2d 742, 76 
Ohio App. 530, afllrmed 07 N.E.2d 
1, 146 Ohio St. 489— Corpus Juris 
quoted in In re Ellis' Estate, 32 
N.E.2d 23, 26, 66 Ohio App. 121- 
Corpus Juris quoted In Shearn v. 
Shearn, 21 N.E.2d 133, 135, 60 
Ohio App. 317. 

Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

Okl,—Thomsen v. Thomsen, 166 P. 
2d 417, 196 Okl. 539, 164 A.L.R. 
1426. 

Pa.—In re Babcock’s Estate, 106 A.. 


2d 435, 378 Pa. 456—In re 
Schmick's Estate, 36 A.2d 305, 349 
Pa. 65. 

In re Marsh’s Estate, Orph., 33 
Erie Co. 10—In re Stern’s Estate, 
Orph., 32 Erie Co. 296—In re Sid- 
dall's Estate, Orph., 6 Sch.Reg. 276. 
Tenn.—Church of Christ Home for 
Aged v. Nashville Trust Co., 202 S. 
W.2d 178, 184 Tenn. 629. 

Tex.—Forsyth v. Dallas Joint Stock 
Land Bank of Dallas, Civ.App., 81 
S.W.2d 1103, modified on other 
grounds Dallas Joint Stock Land 
Bank of Dallas v. Forsyth, 109 S. 
W.2d 1046, 130 Tex. 563, rehear¬ 
ing denied 112 S.W.2d 173, 130 
Tex. 563. 

Wis.—In re Uihlein’s Will, 59 N.W. 
2d 641, 264 Wis. 362, 38 A.L.R.2d 
961—In re Marshall’s Will, 300 N. 
W. 157, 239 Wis. 162. 

69 C.J. p 1142 note 69. 

Actual death pending appeal after 
election 

Where testatrix devised realty in 
trust for benefit of husband during 
his life, the trust to terminate at 
husband’s death, and husband who 
elected to take against the will died 
during pendency of defendants’ ap¬ 
peal in husband’s partition suit, real¬ 
ty was to be distributed by trustee 
as directed by will and decree, and 
order directing sale of property and 
that trustee distribute proceeds, if 
premature when entered, was ren¬ 
dered timely by husband’s death. 

Mo.—Flynn v. Bryan, 154 S.W.2d 773. 

Contingent interests presently pay¬ 
able 

Devises or bequests subordinate to 
life estate in widow and contingent 
on her death, or payment of which is 
postponed until then, become pres¬ 
ently payable on her election to take 
under intestate laws and her elec¬ 
tion is equivalent to her death un¬ 
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less intent to contrary of testator Is 
shown. 

Pa.—In re Dulles’ Estate, 41 A.2d 52, 
156 Pa.Super. 405. 

82. Ky.—Wachs v. Security Trust 
Co., 152 S.W.2d 969, 287 Ky. 303. 

Valid deed 

Where widow renounced provisions 
of husband’s holographic will, enter¬ 
ed into an agreement with testamen¬ 
tary trustee binding herself to con¬ 
vey her dower in the realty, and will 
expressly authorized trustee to con¬ 
vey realty, chancellor properly de¬ 
creed that a deed properly executed 
by trustee and widow would convey 
to purchaser a "fee simple’’ title to 
the realty, and that purchaser was 
required to accept the deed and pay 
the contract price. 

Ky.—Wachs v. Security Trust Co., 
supra. 

83. Ohio.—Gorsuch v. Culbertson, 
Com.PL, 90 N.E.2d 627. 

84. Pa.—In re Babcock’s Estate, 106 

A.2d 435, 378 Pa. 456—In re 

Cramm’s Estate, 198 A. 653, 329 
Pa. 528. 

Beck v. Beiter, 22 A.2d 90, 146 
Pa.Super. 114. 

Wis.—In re Marshall’s Will, 300 N. 

W. 157, 239 Wis. 162. 

Encroachment on devisee’s share 
Widow, having elected to take un¬ 
der statute instead of will, could en¬ 
croach on devisee’s share if estate 
property outside of other devises 
was insufficient to pay her statutory 
share. 

Colo.—Hart v. Hart, 37 P.2d 754, 95 
Colo. 471. 

85. Pa.—Beck v. Beiter, 22 A.2d 90, 
146 Pa.Super. 114. 

86. Kan.—In re Gereke’s Estate, 195 
P.2d 323, 165 Kan. 249. 

Mich.—Detroit Trust Co. v. Stoepel 
20 N.W.2d 148, 312 Mich. 172. 
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dependent on those made for the widow that on 
her rejection it is impossible to ascertain the testa¬ 
tor's intention, 87 or unless the entire estate passes 
to the renouncing spouse; 88 and the assignment of 
her dower or statutory interest frees the remainder 
of the property from her claims. 89 A surviving 
spouse’s timely renunciation of a will nullifies de¬ 


vises of realty to others in so far as they conflict 
with the rights of the surviving spouse to dower or 
statutory rights ; 90 but until such renunciation 
such devises remain valid. 91 As among the other 
beneficiaries the estate must be executed as nearly 
as possible in accordance with the testator’s inten¬ 
tion. 92 


Miss.—Edwards v. Edwards, 11 So.2d 
450, 193 Miss. 889. 

Ohio.— Corpus Juris quoted in David¬ 
son v. Miners’ & Mechanics’ Sav¬ 
ings & Trust Co., 195 N.E. 845, 847, 
129 Ohio St. 418, 98 A.L.R. 1318. 

Barlow v. Winters Nat. Bank & 
Trust Co., App., 59 N.E.2d 212, af¬ 
firmed 61 N.E.2d 603, 145 Ohio St. 
270, 160 A.L.R. 423, motion sus¬ 
tained 62 N.E.2d 351, 75 Ohio App. 
392. 

Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

Pa.—In re Marsh’s Estate, Orph., 33 
Erie Co. 10—In re Sadowski’s Es¬ 
tate, Orph., 26 Erie Co. 287, re¬ 
versed on other grounds 43 A.2d 
907, 158 Pa.Super. 119. 

Wis.—In re McLean’s Estate, 262 N. 

W. 707, 219 Wis. 222. 

69 C.J. p 1143 note 71. 

Bight held not changed to right to 
money 

Under will devising realty and be¬ 
queathing certain number of shares 
of stock and providing that if testa¬ 
tor should dispose of shares or land 
during his lifetime beneficiaries 
should receive in lieu thereof cer¬ 
tain sums of money, and testator did 
not dispose thereof during his life¬ 
time, legatees and devisees were held 
not entitled to receive money in lieu 
of shares because their interests 
were reduced one third by reason of 
election of widow to take under stat¬ 
ute and against will. 

Neb.—In re Hunter’s Estate, 262 N. 
W. 41, 129 Neb. 629. 

Collection of outstanding notes not 
required 

A widow’s election to reject her 
deceased husband’s will, which pro¬ 
vided for payment of his children's 
debts to him by deducting principal 
of their notes from their shares of 
trust estate, did not require that 
notes not outlawed be collected so 
that widow might receive her dis¬ 
tributive share of proceeds thereof, 
since her distributive share of one 
third of value of property of estate 
may be determined and paid without 
collecting such notes. 

Iowa.—Roberts v. Roberts, 1 N.W.2d 
269, 231 Iowa 394. 

Charitable bequest not affected 

Wife who was given life estate in 
entire property unless she remarried, 
does not possess any estate in char¬ 
itable bequest which was general 
and was not postponed by terms of 
wilL 


Ind.—Cassidy v. Padgett, 190 N.E. 
133, 99 Ind.App. 239. 

87. Ohio—Corpus Juris quoted in 
Davidson v. Miners’ & Mechanics' 
Savings & Trust Co., 195 N.E. 
845, 847, 129 Ohio St. 418, 98 A.L. 

R. 1318. 

69 C.J. p 1143 note 72. 

88. Okl.—In re Laug’s Estate, 118 
P.2d 228, 189 Okl. 516. 

89. S.C.—Rice v. Bamberg, 46 S.E. 
1009, 68 S.C. 184. 

69 C.J. p 1143 note 73. 

90. Mo.—Lee’s Summit Bldg. & 
Loan Ass'n v. Cross, 134 S.W.2d 
19, 345 Mo. 501. 

91. Mo.—Lee's Summit Bldg. & 
Loan Ass’n v. Cross, supra. 

92. Conn.—Shannon v. Eno, 179 A. 
479, 120 Conn. 77. 

Ky.—Ruh’s Ex’rs v. Ruh. 110 S.W.2d 
1097, 270 Ky. 792. 

Me.—U. S. Trust Co. of N. Y. v. 

Douglass, 56 A.2d 633, 143 Me. 150. 
Mich.—In re Povey’s Estate, 261 N. 
W. 98, 271 Mich. 627, 99 A.L.R. 
1183. 

Mo.—Mercantile-Commerce Bank & 
Trust Co. v. Binowitz, App., 238 

S. W.2d 893—Broaddus v. Park 
College, 180 S.W.2d 268, 238 Mo. 
App. 304—Spicer v. New York 
Life Ins. Co., 167 S.W.2d 457, 
237 Mo.App. 725. 

Neb.—In re Hunter’s Estate, 262 N. 

W. 41, 129 Neb. 529. 

N.Y.—In re Wittnor's Estate, 108 
N.Y.S.2d 490, 200 Misc. 957—In re 
Ittloson's Estate, 94 N.Y.R.2d 786, 
197 Misc. 786—In re Hurwitz’ Es¬ 
tate, 28 N.Y.S.2d 792, 176 Misc. 
719—In re Topazio’s Estate, 22 N. 
Y.S.2d 847, 175 Misc. 132—In re 
Curley’s Estate, 290 N.Y.S. 822, 
160 Misc. 844—In re Fisher’s Will, 
287 N.Y.S. 252, 159 Misc. 190. 

In re Rago’s Estate, 141 N.Y.S. 
2d 40—In re Duignan’s Will, 85 
N.Y.S,2d 846. 

Ohio.—Corpus Juris quoted in David¬ 
son v. Miners’ & Mechanics’ Sav¬ 
ings & Trust Co., 3 95 N.E. 845, 
847, 129 Ohio St. 418, 98 A.L.R. 
1318. 

Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192—Hill v. McMillen, 
1 Ohio Supp. 239. 

Pa.—In re Forrest’s Estate, 21 A.2d 
917, 343 Pa. 59. 

In re Marsh's Estate, Orph., 33 
Erie Co. 10. 

69 C.J. p 1143 note 74. 
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Burden falling on residuary estate 

see infra § 1292. 

Intention in particular circumstances 

Where testator made will two- 
years and nine months before death 
and divided estate almost equally 
between his relatives and relatives 
of his widow, subject to life estate 
in widow, testator’s intent was to* 
make substantially equal division 
between widow’s relatives and those 
of testator, and language of will 
that after giving effect to general 
legacies remainder was to be divided 
into equal shares for relatives of 
testator did not indicate that testa¬ 
tor intended pecuniary legacies to- 
be paid in full at expense of resid¬ 
uary legacies in event widow re¬ 
nounced the will. 

Iowa.—In re Maske's Estate, 55 N. 

W.2d 474, 243 Iowa 1394, 36 A.L.R. 

2d 285. 

Order of priority 

Election of widow to take dowor 
docs not affect order of priority 
among other beneficiaries in will, 
and such order remains as though 
widow had not elected to take dower. 
Fla.—Murphy v. Murphy, 170 So. 

856, 125 Fla. 855. 

Each will should be searched 

In marshaling assets to provide 
intestate share of surviving spouse 
who elects to take against will, 
courts should leave undisturbed so 
far as possible the provisions for 
others than the electing spouse, and 
each will should be searched to 
determine how best its particular 
provisions can be effectuated. 

N.Y.—In re Oakley’s Estate, 24 N.Y. 

S.2d 28, 175 Misc. 463. 

Legacy held “limited” rather than 
“preferred” 

A legacy to adopted daughter, on 
condition that if it should exceed 
half of such estate it should bo 
prorated with the amount received 
by residuary legatee, was “limited” 
rather than “preferred,” and hence 
subject to abatement when widow 
elected to take against the will. 

N.Y.—In re Oakley’s Estate, supra. 

No exemption from burden of com* 
tributlon 

Will which provided for trust for 
widow who elected to take intestate 
share, and which gave daughters of 
deceased a preference in their rela¬ 
tion with other general legatees, 
did not grant exemption of daugh¬ 
ters’ legacies from burden of con- 
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Renunciation, with respect to the beneficiary, is 
operative in all jurisdictions in which the testator 
left property; 93 but in particular states, where stat¬ 
ute so provides, beneficiaries are entitled to have 
the widow’s separate estate counted against her ap¬ 
portionment from the estate, as discussed supra 
§ 1288 e (2). Renunciation by the surviving spouse, 
while it may decrease, equally, the bequests to 
residuary legatees, cannot increase the amount ac¬ 
tually bequeathed to them, and any excess in that 
amount will be distributed as intestate property un¬ 
der the statute, 94 as, for example, where the will 
gave the surviving spouse not only a life interest, 
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but a share in the residuary estate. 96 

The allotment or assignment of the statutory 
share of a surviving spouse electing to take against 
the will, and the property liable therefor, are dis¬ 
cussed generally supra § 1288 h. 

Ratable contributions . In the absence of any 
provision in the will as to the source of contributions, 
required to comprise the elective share of the spouse 
or beneficiary renouncing the will 96 a proportionate 
division should be made, all of the beneficiaries be¬ 
ing required to contribute ratably to the satisfaction* 
of the renouncing beneficiary’s elective share, 97 un- 


tribution to widow’s elective share, 
that burden being: imposed by exer¬ 
cise of a statutory right. 

N.Y.—In ro Goldsmith’s Estate, 25 
N.Y.S.2& 410, 175 Misc, 757. 
Beneficiary predeceasing* testatrix 
Whoro testatrix bequeathed resi¬ 
due of estate, one half to brother 
and one fourth to each of two other 
legatees, and brother predeceased 
testatrix, and husband of testatrix 
elected to take his Intestate share, 
and testatrix left no issue or par¬ 
ents, tho net residue would descend 
one fourth to each of the remaining 
residuary legatees and one half to 
husband. 

N.Y.—In ro Beebe’s Will, 37 N.Y.S.2d 
798, 178 Misc. 1061. 

93* Mass.—Bussell v. Shapleigh, 175 
N.E. 100, 275 Mass. 15. 

Tex.— Corpus Juris cited in Huston 
v. Colonial Trust Co., Civ.App., 266 
S.W.Sd 231, 234, refused no revers¬ 
ible error- -Corpus Juris quoted in 
Singleton v. St, Louis Union Trust 
Co., Civ.App., 191 S.W.2d 143, 146, 
refused no reversible error. 

94* Ill.—Franklin v. Hastings, 97 
N.B. 266, 253 Ill* 46, Ann.Cas.l913A 
135. 

95* 111.—Franklin v. Hastings, su¬ 
pra. 

98. M,Y.—In re Mayer’s Estate, 119 
N.Y.S. 2d 737, 203 Misc. 144—In 
ro Ittloson’s Estate, 94 N,Y.S.2d 
786, 197 Misc. 780. 

In ro Oingold's Will, 116 N.Y.S. 
2 d 868 . 

No testamentary intent shown 
Whoro will as a whole showed 
that testator had no thought of an 
election by widow but drew will on 
assumption that it would be com¬ 
pletely observed, there was no testa¬ 
mentary intent governing in deter¬ 
mining source from which widow’s 
elective share should be paid. 

N.Y.—In re Goldsmith’s Estate, 25 
N.Y.S. 2 d 419, 176 Misc. 767. 
Widow 1 # share in residuary estate 
The contribution# required to sat¬ 
isfy elective share of widow who 
elected to take against deceased 
husband'# will should be made solely 


out of portion of residuary estate 
remaining after establishing trust 
for benefit of widow pursuant to 
testamentary provision and law ap¬ 
plicable on her election to take 
against will. 

N.Y.—In re Kruskal’s Will, 115 N.Y. 
S.2d 181. 

97. Mich.—In re Povey’s Estate, 261 
N.W. 98, 271 Mich. 627, 99 A.L.R. 
1183. 

N.Y.—In re Meyer’s Estate, 119 N.Y. 
S.2d 737, 203 Misc. 144—Petition of 
Chemical Bank & Trust Co., 99 
N.Y.S.2d 368, 198 Misc. 536—In re 
Furno’s Estate, 98 N.Y.S.2d 709, 
199 Misc. 273—In re Ittleson’s 
Estate, 94 N.Y.S.2d 786, 197 Misc. 
786—In re Finkelstein’s Estate, 70 
N.Y.S. 2 d 596, 189 Misc. 180—In re 
Bevan’s Estate, 57 N.Y.S.2d 693, 
185 Misc. 192—In re Reis’ Will, 47 
N.Y.S.2d 727, 182 Misc. 754—In re 
Hurwitz’ Estate, 28 N.Y.S.2d 792, 
176 Misc. 719—In re Goldsmith’s 
Estate, 25 N.Y.S.2d 419, 175 Misc. 
757—In re Oakley’s Estate, 24 N.Y. 
S.2d 28, 175 Misc. 463—In re 

Topazio’s Estate, 22 N.Y.S.2d 847, 
175 Misc. 132—In re Curley’s Es¬ 
tate, 290 N.Y.S. 822, 160 Misc. 844 
—In re Borden's Will, 288 N.Y.S. 
957, 159 Misc. 766—In re Fisher’s 
Will, 287 N.Y.S. 252, 159 Misc. 190. 

In ro Spencer's Estate, 145 N.Y. 
S.2d 397—In re Maguire’s Estate, 
139 N.Y.S.2d 637—In re Boschen’s 
Will, 137 N.Y.S.2d 8 —In re Miles’ 
Will, 131 N.Y.S.2d 328—In re Bass- 
ford's Will, 127 N.Y.S.2d 653—In 
re Phipp’s Will, 125 N.Y.S.2d 606 
—In ro Schnitzer’s Will, 118 N.Y.S. 
2d 779—In re Vitale’s Will, 118 
N.Y.S.2d 773—In re Gingold’s Will, 
116 N.Y.S.2d 868 —In re Schulman's 
Will, 115 N.Y.S.2d 169—In re Getz’ 
Estate, 115 N.Y.S.2d 18—Getz v. 
Getz, 101 N.Y.S.2d 757—In re Shep¬ 
pard’s Estate, 100 N.Y.S.2d 249- 
In re Wolf’s Estate, 97 N.Y.S.2d 
79 —in re Fagan’s Estate, 84 N.Y.S. 
2 d 658—In re Holcomb’s Will, 75 
N.Y.S.2d 843—In re Litt's Estate, 
73 N.Y.S.2d 368—In re Hubbell's 
Will, 65 N.Y.S.2d 40. 

Ohio,—Corpus Juris quoted in David¬ 

157 


son v. Miners’ & Mechanics’ Sav¬ 
ings & Trust Co., 195 N.E. 845,. 

847, 129 Ohio St. 418, 98 A.L.R. 

1318. 

Crabbe v. Lingo, 61 N.E.2d 742, 

76 Ohio App. 530, affirmed 67 N.E*. 

2 d 1 , 146 Ohio St. 489. 

Hill v. McMillen, 1 Ohio Supp. 

239. 

Wis.—In re Marshall’s Will, 300 N. 

W. 157, 239 Wis. 162. 

69 C.J. p 1143 note 75. 

Buie applicable In particular cir¬ 
cumstances 

(1) Where will disclosed no testa¬ 
mentary intent relating to source of 
payment of intestate share, and? 
annuity granted to widow, who elect¬ 
ed to take against will, was capable 
of valuation, based on her life ex¬ 
pectancy, such valuation should be 
computed and deducted from trust 
directed to be created for her bene¬ 
fit, and remainder, if any, of such 
trust, together with the three other- 
trusts and general legacies, would 1 
proportionately make up the differ¬ 
ence. 

N.Y.—In re Schwartzkopf’s Will, 129* 

N.Y.S.2d 298, 205 Misc. 985. 

( 2 ) Where share set aside under 
will for husband’s life use was to go¬ 
to residue on his death and that 
share, along with balance of residue, 
was to be distributed in accordance 
with testatrix' primary plan to di¬ 
vide estate between son and daugh¬ 
ter, but husband elected to take one- 
third of net estate, to preserve tes¬ 
tamentary plan, husband's elective 
share would be charged pro rata 
against specific legacies, gift in 
trust, and residue, with residue’s- 
contribution to elective share to be 
comprised of part set aside for hus¬ 
band’s life use, and if that share be 
insuffleient for such purpose, bal¬ 
ance should be charged equally 
against other parts of residue. 
N.Y.—In re Wittner’s Estate, 108 N. 

Y.S.2d 496, 200 Misc. 957. 

(3) Where incompetent widow- 
through committee elected to take* 
against husband’s will and there was- 
nowhere in the will a capital fund 
for appropriation in which only the- 
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less the surviving spouse stipulates to allow a speci¬ 
fied credit to certain devisees who had transferred 
their equity in certain realty to such spouse, 98 or 
unless after the widow’s portion has been set aside 
to her the estate is in such a condition that the re¬ 
maining provisions of the will cannot be carried out 
according to testator’s intent, in which case it will 
be disregarded and the remainder of the estate dis¬ 
tributed as though testator had died intestate. 99 In 
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other words, all testamentary donations are sub¬ 
jected to a pro tanto statutory lien, which must be 
satisfied from the subject matter of the several 
gifts, 1 unless the surviving spouse grants exonera¬ 
tion in a manner identical with that practiced in 
respect of any other lien. 2 

The surviving spouse renouncing the will is not 
required to contribute, even indirectly, to her own 
elective share. 3 


widow had an interest, court would 
■exact ratable contribution from all 
general legatees, from a specific 
legatee, and from capital of a resid¬ 
uary trust, each legacy and trust 
•capital to be written down in value 
by one third and funds so made 
available appropriated to satisfac¬ 
tion of widow’s intestate share. 

U.Y.—In re Sheppard's Estate, 81 

N.Y.S. 2d 87. 

3To election open to beneficiary 

Where all bequests were accelerat¬ 
ed by election of testatrix' husband 
not to take under will, and it was 
probable that after allowance to 
husband of his interest in estate and 
payment of costs, etc., all benefici¬ 
aries might be compelled to accept 
only proportionate shares of their 
legacies, a beneficiary to whom tes¬ 
tatrix gave four hundred dollars 
and a sum equal to one half of net 
sale price of farm could not elect 
to take the farm by paying one half 
of appraised value in cash and giv¬ 
ing a receipt for his legacy, since his 
legacy was a bequest of personalty 
and not a specific devise of interest 
An realty. 

Ohio.—Crabbe v. Lingo, 67 N.E.2d 

1, 146 Ohio St. 489. 

Reduction, in legacies held not to 
affect trust 

Where will directed creation of a 
trust and a payment therefrom of 
fifty dollars a month to beneficiary 
for life or until fund and income 
were exhausted, and beneficiary died 
•eight months after decedent died, 
and eight payments did not equal 
one half of trust fund provided, 
executors were required to pay to 
beneficiary's estate an amount equal 
to eight payments notwithstanding 
election of testatrix’ surviving hus¬ 
band to take one half of estate as 
in intestacy. 

N.Y.—In re Hubbell’s Will, 66 N.Y.S. 

2d 40. 

Computation of tax burden 

In determining ratio of contribu¬ 
tion for payment of widow's elective 
share in estate, estate tax burden 
should be recomputed as if the whole 
net estate were taxable without ex¬ 
emptions to any party, and then 
appropriate deductions should be 
made for the respective exemptions 
of devisees and legatees. 


N.Y.—In re Goldsmith's Estate, 30 

N.Y.S.2d 474, 177 Misc. 298. 

Duty of contribution common to all 
beneficiaries 

(1) Duty of contribution to intes¬ 
tate share of widow where widow 
elected to take intestate share was 
obligation common to all of per¬ 
sons who received benefits under the 
will, and, whatever their rights oth¬ 
erwise as among themselves, they 
were obligated to contribute ratably 
out of their shares to discharge of 
what was in effect a lien on all the 
shares. 

N.Y.—In re Goldsmith's Estate, 25 

N.Y.S.2d 419, 175 Misc. 767. 

(2) On election of surviving 
spouse to take as in intestacy rather 
than under will, general legatee 
should not be absolved from con¬ 
tribution to elective share of spouse 
at expense of residuary beneficiary. 
N.Y.—In re Curley's Estate, 290 N. 

Y.S. 822, 160 Misc. 844. 

(3) Where widow elected not to 
take under will, grantee of specific 
devise could not contend that no 
part of specific devise could be used 
to satisfy widow's statutory inherit¬ 
ance because statute of descents 
makes any award to widow of her 
one third subject to testator’s "not 
having lawfully devised the same,” 
since it would be presumed that 
testator had in mind right of widow 
to elect to take under statute, and 
hence made specific devise subject 
to such right. 

Mich.—In re Povcy's Estate, 2Cl N. 

W. 98, 271 Mich. 627, 99 A.L.R. 

1183. 

Statutory provisions 

A widow’s statutory share is an 
amount "necessary to be paid” in 
disregard of, or in opposition to, 
the will within statutory provision 
that all amounts necessary to be 
paid from estate of testator in 
opposition to provisions of will shall 
be taken ratably from the interest of 
heirs, devisees, and legatees, so that 
a widow's statutory share must be 
taken ratably from the interests of 
all legatees and not wholly from 
interests of residuary legatees. 
Iowa.—In re Maske’s Estate, 55 N.W. 

2d 474, 243 Iowa 1394, 36 A.L.B,2d 

285. 


9a Computation In light of stipula¬ 
tion 

Where widow elected to take 
against will and agreed by stipula¬ 
tion to allow specified credit to 
devisees who had transferred equity 
in realty to her, against such dev¬ 
isees' obligation to contribute to 
her intestate share, she thereby ac¬ 
knowledged receipt of specified sum 
from devisees on account of her 
intestate share, and hence total con¬ 
tributions due from all devisees, in¬ 
cluding those who transferred realty 
to widow, should be computed on 
basis of total benefits receivable by 
devisee, without regard to the stipu¬ 
lated credit. 

N.Y.—In re Goldsmith's Estate, 30 
N.Y.S.2d 474, 177 Misc. 298. 

Tax contribution not affected by 
stipulation 

Contributions of devisees to estate 
taxes should be made on basis of 
whole benefits received by them, 
without regard to equity in realty 
transferred by them to widow elect¬ 
ing to take against the will in con¬ 
sideration of credit to be allowed 
on account of widow's elective share. 
N.Y.—In re Goldsmith's Estate, su¬ 
pra. 

99. Ohio.—Corpus Juris quoted in 
Davidson v. Miners' & Mechanics' 
Savings & Trust Co., 195 N.E. 845, 
847, 129 Ohio St 418, 98 A.L.U. 
1318. 

69 C.JT. p 1143 note 76. 
l. N.Y.—In re Topazio's Estate, 22 
N.Y.S.Sd 847, 175 Misc. 132. 

2# N.Y.—In re Topazio's Estate, su¬ 
pra. 

3. N.Y.—In re Hois’ Will, 47 N.Y.S. 
2d 727, 182 Misc. 754—In ro Gold¬ 
smith's Estate, 25 N.Y.S.2d 419, 
175 Misc. 757—In re Sevan's Es¬ 
tate, 57 N.Y.S.2d 693, 185 Misc. 192. 

In re Phipps' Will, 125 N.Y.S.2d 
606—In re Holcomb’s Will, 76 N.Y. 
S.2d 843. 

Cobeneficiaxles of widow immune 
from contribution 
Where will left trust for widow 
and widow elected to take intestate 
share, and trust fund for widow was 
applied wholly as part payment. In¬ 
terests of remaindermen in such 
share were immune because of in¬ 
surmountable practical difficulties in 
attempting to make remaindermen 
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Limits on abatement; testamentary intent . The 
usual rules as to abatement of legacies and con¬ 
tribution to the surviving spouse’s elective share 
have a limited application, 4 and have no application 
in the face of demonstrated testamentary intent. 5 
Thus, any express testamentary statements of pref¬ 
erence with respect to other bequests or devises will 
be effectuated; 6 but mere inferences concerning the 
testator’s wishes or preferences will not be given 
weight. 7 Where a surviving spouse elects to take 
the statutory share, annuities which the testator di¬ 
rected to be paid out of the income and profits of 
the residuary do not abate to contribute to such 
share, and contribution thereto is to be made only 
from the fund from which such annuities are pay¬ 
able. 8 

Authority of court ; application of equitable rules. 
Under statute so providing, the court may determine 
whether any and, if any, which of the general be¬ 
quests shall be charged with contribution, whether 
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specific bequests must contribute, and whether the 
residuary trust must contribute, and the amount of 
contribution from each source; 9 but the court can 
go no further and cannot determine the rights of 
the parties within the residuary trust or determine 
whether the contributions may be recouped in any 
way from any source. 10 

In the computation of the intestate share of a 
beneficiary electing to take against the will, the 
courts have an equitable authority over the appor¬ 
tionment of the withdrawal from the general es¬ 
tate j 11 in the absence of directions relating thereto 
in the will, equitable rules will be applied; 12 and a 
court of equity is not bound to a rigid formula 
in determining the effect of an election, each case 
being decided as equity and good conscience require, 
so that justice may be done, as nearly as possible, 
to all parties in interest 13 

Contribution determinable on merits. In deter¬ 
mining the sources from which a surviving spouse’s 


of widow's trust contribute to wid¬ 
ow's intestate share. 

N.Y.—In re Goldsmith’s Estate, 25 
N.Y.S.2d 410, 175 Mine. 767. 

4. Limited applicability stated 

On election of surviving spouse 
to take as in intestacy, and not un¬ 
der will, usual rule of abatement 
may be applicable only in deter¬ 
mination of concrete amount ulti¬ 
mately payable to any testamentary 
beneficiary in preliminary determina¬ 
tion of what, if anything, particular 
legatee would have been entitled to 
receive had surviving spouso failed 
to exercise elective right. 

N.Y.—In re Curley’s Kstato, 290 N. 
Y.S. 822, ICO Misc. 844. 

5. N.Y.—In ro Curley's Estate, su¬ 
pra. 

6. N.Y,—In re Curley's Estate, su¬ 
pra. 

In ro Duignan'o Will, 85 N.Y.S. 
2d 840. 

Testator's primary intention 

(1) Whi*ri‘ estate did not yield 
enough to satisfy widow’s elective 
share and pay all beciuests made in 
will, such inadequacy did not require 
abatement of specific legacy pro 
rata with general legacies, whore 
testator's primary intention was to 
provide an income for tho specific 
legatee. 

N.Y.—In ro Hochstor’s Will, 9 N.Y, 
S.2d 445, 256 App.DIv. 844, motion 
denied 12 N.Y.S.2d 355, 256 App. 
I)lv. 1081, 

(2) Where testatrix made gift in 
trust and other gifts, and provided 
that if estate were inadequate to 
make all gifts, gift in trust should 
be paid in full, and estate, by rea¬ 
son of spouse's election, was reduced 


below amount necessary to make 
gift in trust, payment to spouse 
would be made first from other gifts 
and the balance would be taken from 
gift in trust. 

N.Y.—In re Boschen's Will, 137 N. 
Y.S.2d 8. 

Particular legacies held not to abate 
Where testator, in executing his 
will, had in mind the welfare of his 
widow, his mother, and his sister 
and created three testamentary 
trusts, the trusts for mother and 
sister were not of same class as 
that for widow, so that, when widow 
renounced will, life estates of moth¬ 
er and sistor did not abate to make 
up any deficit in remainder under 
trust for widow. 

Ill.—Kane v. Schofield, 76 N.E.2d 
216, 332 Ill.App. 505. 

7. N.Y.—In re Topazio’s Estate, 22 
N.Y.S.2d 847, 175 Misc. 132—In re 
Curley's Estate, 290 N.Y.S. 822, 160 
Misc. 844. 

Extrinsic proof not admissible 

Where testator completely omitted 
from his will any intimation as to 
his intent whether elective share of 
widow was to be assessed against 
all beneficiaries under his will, or 
only residuary beneficiaries, resort to 
extrinsic proof to show his intent 
was precluded. 

N.Y.—In re Ittleson's Estate, 94 N. 
Y.S.2d 786, 197 Misc. 786. 

8. N.Y.—In re Schulman's Will, 115 
N.Y.S.2d 169. 

9. N.Y.—In re Goldsmith’s Estate, 
25 N.Y.S.2d 419, 175 Misc. 757. 

In re Sheppard's Estate, 81 N.Y. 
S.2d 87. 

10. N.Y.—In re Sheppard’s Estate, 
supra. 
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11- N.Y.—In re Curley’s Estate, 290 
N.Y.S. 822, 160 Misc. 844. 

In re Bassford's Will, 127 N.Y.S. 
2d 653. 

Statutes purposely silent 

Drafters of statute giving widow 
right to elect to take her intestate 
share of estate rather than under 
will were purposely silent concern¬ 
ing method of computation of wid¬ 
ow’s intestate share so that the 
courts would have an equitable au¬ 
thority over apportionment of with¬ 
drawal from general estate. 

N.Y.—In re Hurwitz' Estate, 28 N. 
Y.S.2d 792, 176 Misc. 719. 

In re Meyer’s Estate, 119 N.Y.S. 
2d 737. 

12. N.Y.—In re Bevan’s Estate, 57 
N.Y.S.2d 693, 185 Misc. 192. 

Appropriation, of part of share of 
first wife 

Where testator's second wife elect¬ 
ed to take her share as in intestacy 
despite will which gave certain de¬ 
vise and specific bequests and gift 
of one-half interest in residuary 
estate to testator's first wife, who 
predeceased testator, and the first 
wife's nonresidual bequests fell into 
the residue, in garnering property 
necessary to make up elective share 
of testator’s second wife, that por¬ 
tion of the first wife's specific devise 
and bequest which augmented son’s 
portion of residue would be appro¬ 
priated in toto and, thereafter, all 
testamentary gifts, which did not 
lapse, would abate pro rata to extent 
necessary to make up balance of the 
elective share. 

N.Y.—In re Rago’s Estate, 141 N.Y. 
S.2d 40. 

13. Pa.—In re France's Estate* 43 
A.2d 139, 352 Pa. 522. 
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♦elective share should be paid, the question of con¬ 
tribution must be considered on its merits, 14 without 
regard to prior proceedings unrelated to that is¬ 
sue and all rights are fixed, and are to be deter¬ 
mined, as of the date of the deceased spouse’s 
death, 16 so that it is immaterial whether other be- 
•quests or legacies have been paid prior to the deter¬ 
mination, since they may be required to be re¬ 
funded. 17 
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§ 1291. - Remainderman and Accelera¬ 

tion of Remainders 

Generally, except where the testator Intended other¬ 
wise, where a spouse who is given a life estate renounces 
the will the estate of the remainderman is not defeated 
but will be accelerated. 

Generally, where a spouse who is given a life 
estate renounces the will the estate of the remain¬ 
derman is not defeated, 18 but will be accelerated, 16 


14. N.Y.—In re Goldsmith’s Estate, 
25 N.Y.S.2d 419, 175 Misc, 757. 

15. Relative status of legacies pre¬ 
viously in issue 

In proceeding to determine source 
from which widow’s elective share 
.♦should be paid, deceased’s daughters 
could not escape levy on their lega¬ 
cies because of prior proceeding 
which determined that their legacies 
•were preferred, where in prior pro¬ 
ceedings question was status of leg¬ 
acies to daughters as contrasted with 
legacies to others. 

N.Y.—In re Goldsmith’s Estate, su¬ 
pra. 

16. N.Y.—In re Goldsmith’s Estate, 
supra. 

17. N.Y.—In re Goldsmith's Estate, 
supra. 

18. Md.—Second Nat. Bank v. Sec¬ 
ond Nat. Bank, 3 90 A. 215, 171 Md. 
547, 111 A.L.R. 711—Levin v. Safe 
Deposit & Trust Go. of Baltimore, 
172 A. 605, 167 Md. 41. 

Mo.—Borchers v. Borchers, 179 S.W. 
2d 8, 352 Mo. 601—St. Louis Union 
Trust Co. v. Kern, 142 S.W.2d 493. 
346 Mo. 643. 

N.Y.—In re Meyer’s Estate, 119 N.Y. 
S.2d 737. 

69 C.J. p 1143 note 81. 

Xife estate never comes into exist¬ 
ence 

Where a life estate of the widow 
4s created by will and the widow 
renounces the life estate and elects 
to take under the intestate statutes, 
the life estate never comes into 
existence. 

*Okl.—Thomsen v. Thomsen, 166 P.2d 
417, 196 Okl. 539, 164 AL.R. 1426. 

19. Ala.—Decker v. Decker, 37 So.2d 
204, 251 Ala. 278. 

Del.—Equitable Trust Co. v. Proctor, 
32 A.2d 422, 27 Del.Ch. 151. 
flD.C.—In re Stevens' Estate, D.C., 95 
F.Supp. 694. 

ana.—Murphy v. Murphy, 170 So. 866, 
125 Fla. 855—Bross v. Bross, 167 
So. 669, 123 Fla. 758—Wallace v. 
Wallace, 160 So. 377, 118 Fla, 844. 
Ill.—Danz v. Danz, 26 N.E.2d 872, 
373 Ill. 482. 

Kane v. Schofield, 76 N.E.2d 216, 
332 IlLApp. 505. 

Slowa.—Guenther v. Roche, 29 N.W. 

2d 222, 238 Iowa 1348. 

Kan.—Tomb v. Bardo, 114 F.2d 320, 
153 Kan. 766—Ward v. Ward, 109 


| P.2d 68 , 153 Kan. 222, 134 A.L.R. 
657. 

I Ky.—Shepherd v. Moore, 140 S.W.2d 
810, 283 Ky. 181—Baldwin’s Co- 

i ex'rs v. Curry, 115 S.W.2d 333, 
272 Ky. 827—Ruh’s Ex’rs v. Ruh, 
110 S.W.2d 1097, 270 Ky. 792— 
Breckinridge v. Breckinridge's 
Ex’rs, 94 S.W.2d 283, 264 Ky. 82. 

Me.—U. S. Trust Co. of N. Y. v. 
Douglass, 56 A.2d 633, 143 Me. 150 
—Eastern Trust & Banking Co. v. 
Edmunds, 179 A 716, 133 Me. 450. 

Md.—Dowell v. Dowell, 9 A.2d 593, 
177 Md. 370, 125 A.L.R. 1008. 

Mo.—St. Louis Union Trust Co. v. 
ICern, 142 S.W.2d 4D3, 346 Mo. 643. 

N.J.—Bennett v. Fidelity Union 
Trust Co., 196 A- 375, 123 N.J.Eq. 
198—Bennett v. Fidelity Union 
Trust Co., 194 A. 449, 122 N.J.Eq. 
455. 

N.Y.—In re Schwartzkopf’s Will, 129 
N.Y.S.2d 298, 205 Misc. 985—In re 
Halperin’s Will, 106 N.Y.S.2d 96, 
201 Misc. 763—In re Vlachakis* 
Will, 103 N.Y.S.Sd 577, 199 Misc. ] 
51G—Petition of Chemical Bank & 
Trust Co., 99 N.Y.S.2d 368, 198 
Misc. 536—In re Levy’s Will, 12 I 
N.Y.S.2d 799, 171 Misc. 431—In re 1 
Curley’s Estate, 290 N.Y.S. 822, 
160 Misc. 844—In re Mancinelli's j 
Will, 286 N.Y.S. 122, 158 Misc. 605. 

In re Rosenzweig’s Estate, 148 
N.Y.S.2d 371—In re Loporati’a 
Will, 126 N.Y.S. 2d 742—In to 
Vitale’s Will, 118 N.Y.S.2d 773. 

N.C.—Gomer v. Askew, 89 S.E.Sd 117, 
242 N.C. 547—Wachovia Bank & 
Trust Co, v. McEwen, 84 S.E.2d 
642, 241 N.C. 160—Blackwood v. 
Blackwood, 76 S.E.2d 122, 237 N.C. 
726—Wachovia Bank & Trust Co. 
v. Waddell, 67 S.E.2d 651, 234 N.C. 
454—Cheshire v. Drewry, 197 S.E. 
1, 213 N.C. 450. 

Ohio.—Crabbe v. Lingo, 67 N.E.2d 1, 
146 Ohio St. 489—Trustees of Ken¬ 
yon College v. Cleveland Trust Co., 
196 N.K. 784, 130 Ohio St. 107, 99 
A.L.R. 224. 

Crabbe v. Lingo, 61 N.E.2d 742, 
76 Ohio App. 530, affirmed 67 N.B. 
2d 1, 146 Ohio St. 489. 

Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

Okl.—Thomsen v. Thomsen, 166 P.2d 
417, 196 Okl. 539, 164 A.L.R. 1426. 

Fa.—In re Babcock's Estate, 106 A.2d 
435, 378 Pa. 456—In re France's 
Estate, 43 A.2d 139, 352 Pa. 522— 
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In re Schmick's Estate, 36 A.2d 
305, 349 Pa. 65. 

In ro Dulles’ Estate, 41 A.2d 52, 
156 Fa.Super. 405. 

In re Lynn’s Estate, 23 Pa.Dist. 
& Co. 139. 

In re Schmick’s Estate, Orph, 
35 Berks Co. 131—In re Stern's 
Estate, Orph., 32 Erie Co. 296— 
In re Jacoby's Estate, Orph., 19 
Loh.L.J. 28—In re Talone's Estate, 
Orph., 70 Montg.Co. 398—In re 
Wolfe’s Estate, Orph., 56 Montg. 
Co. 194—In re Siddall’s Estate, 
Orph., 6 Sch.Reg. 276—In ro Wolf's 
Estate, Orph., 65 York Leg.Rec. 
198—Wagner v. Custer, Com.Pl., 
52 York Log.Rec. 61. 

Tenn.—Church of Christ Home for 
Aged v. Nashville Trust Co., 202 
S.W.2d 178, 184 Tenn. 629. 

Tex.—Singleton v. St. Louis Union 
Trust Co., Civ.App., 191 S.W.2d 
143, refused no reversible error— 
Forsyth v. Dallas Joint Stock 
Land Bank of Dallas, Civ.App., 81 
S.W. 2 d 1103, modified on other 
grounds Dallas Joint Stork Land 
Bank of Dallas v. Forsyth, 109 
S.W.2d 1046, 130 Tex. 563, rehear¬ 
ing denied 112 S.W. 2 d 173, 130 
Tex. 563. 

Wia.—In re Uihlein’s Will, 59 N.W. 
2d 641, 264 Wlfl. 362, 38 A.L.R.2d 
961—In re Marshall’s Will, 300 
N.W. 157, 239 Wis. 162. 

69 C.J. p 1143 note 82. 

When, doctrine of acceleration, ap¬ 
plicable 

Doctrine of acceleration of time 
of taking effect of remainder on 
termination of life estate by elec¬ 
tion of surviving spouse not to take 
under will should be applied in those 
cases wherein, by reason of election, 
beneficial Interests of all legatees or 
devisees are diminished, especially 
if they are diminished in substan¬ 
tially same proportion. 

Mich.—In re Povoy’s Estate, 261 N. 
W. 98, 271 Mich. 627, 99 AX.R. 
1183. 

Neb.—In re Stieber's Estate, 296 N. 
W. 336, 136 Neb. 36. 

Particular remainders held acceler¬ 
ated 

( 1 ) Widow's election to take 
against will leaving residue In trust 
to pay fixed amounts to widow for 
life or until her remarriage acceler¬ 
ated remainders, and corpus would 
be presently distributed and widow’s 
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unless the specific property devised is assigned to ed, it takes effect immediately, as of the date of the 
the widow as dower,20 0 r she takes it as heir, 2 * or renunciation. 2 * 
her election to take her statutory interest leaves her 

still in possession of all of the property renounced, 22 The rule for the acceleration of remainders on a 
or for some reason the provision for a remainder spouse’s rejection of the will does not apply where 
is inoperative.- 2 Where the remainder is accelerat- acceleration would defeat the testator’s intention, 25 


share would bo allocated to her by 
taking the same proportion of each 
of the remainder interests and the 
same fraction of the other legacies, 
notwithstanding existence of consid¬ 
erable surplus income above amounts 
payable to widow under will, where 
life estate was created solely for 
widow's lamcilt. 

D.C.—Mayhcw v. Atkinson, D.C., 93 
F.Supp. 7S3. 

(2) Whore testator gave his prop¬ 
erty to trustee for use of testator's 
wife for lift*, and provided that at 
wife's death, estate should go in fee 
simple in equal parts to testator’s 
two sons, and that if at time of 
wife's death either of two sons 
should bo dead, without leaving de¬ 
scendants, whole of estate would go 
to surviving turn, but if either of 
sons should be dead, leaving descend¬ 
ants, descendants should take son’s 
share, and wife retionunccd the will, 
sons were entitled to a division 
and distribution of estate although 
wife was living. 

Ky.—Farmers Hank 6c Capital Trust 
Co. v. Morgan, 215 S.W.2d 842, 
308 Ky. 748. 

<3) Where testator provided for 
annuity to his sister for life, be¬ 
queathed residue to widow for life 
with remainder to nephews or their 
surviving children, but widow dis¬ 
sented from will and thereby accel¬ 
erated vesting of remainder inter¬ 
ests, assets retained for, but not 
expended in, payment of annuity 
were payable on annuitant's death to 
the nephews, in equal shares, or 
their next of kin. 

N.C—American Trust Co. v. John¬ 
son. 73 H.K.2d 408, 238 N.C. 594. 

(4) Whore tastator set up a trust 
for tho protection of his widow and 
hi# mother with remainder of trust 
on death of widow to go to any issue 
living at testator's death, but if no 
i##ue then to hi# surviving broth¬ 
ers and Hinters, on election of widow 
to take her statutory share, and on 
death of testator's mother, only child 
of testator wa# entitled to have trust 
terminated and remainder of estate 
distributed to him, since devise to 
testator's brothers and sister was 
cut off when testator left Issue sur¬ 
viving, 

Wl#.~In re Borchort's Will, 48 N.W. 
2d 49$. 259 Wis, 361. 

(5) Where a will leaves testatrix’ 
husband a life estate In certain 
property, with remainder to remain¬ 
derman, but husband elects to take 
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his judicially-determined community 
interest in property, the remainder 
interest becomes a present posses¬ 
sory interest in half, as if the 
relinquished life estate were a lapsed 
legacy. 

Tex.—Hodge v. Ellis, 277 S.W.2d 
900, 154 Tex. 341. 

Testamentary provision for acceler¬ 
ation 

( 1 ) Clause of will providing that 
in case wife should refuse to accept 
testamentary provisions made for 
her, all provisions made for her 
should become void and that estate 
remaining after wife had taken her 
share should be distributed to all 
beneficiaries in same manner and 
in same proportions as if wife were 
not living, provided for the acceler¬ 
ation of remainder which was to 
have been distributed under will on 
wife’s death. 

Mo.—Broaddus v. Park College, 180 
S.W.2d 268, 238 Mo.App. 304. 

( 2 ) Where will created trust for 
wife in one third of estate, remain¬ 
der to testator's sons, and made 
legacies of one twenty-fourth shares 
in estate to other beneficiaries, and 
provided that should wife elect to 
take against will, all provisions for 
her benefit should be canceled ana 
other provisions carried out as if 
wife had died immediately after 
testator, wife’s election accelerated 
and diminished the remainders, giv¬ 
ing remainderman a one-third share 
of the estate after subtraction of 
widow’s one third, and giving other 
beneficiaries one twenty-fourth inter¬ 
ests in the diminished estate. 

Pa.—In re Babcock’s Estate, 106 A.2d 
435, 378 Pa. 456. 

20 . Fla.—Wallace v. Wallace, 160 
So. 377, 118 Fla. 844. 

09 C.J. p 1144 note 83. 

21. Cal.—In re Arms' Estate, 199 
P. 1053, 186 Cal. 554. 

22. Conn.—Farmers' Loam & Trust 
Co. v. McCarty, 124 A. 40, 100 
Conn. 367. 

23. Provision held inoperative 
Provision in will that remainder 

of trust estate of which testator's 
wife was life beneficiary should go 
to testator's named sister on wife's 
death was inoperative, where wife 
renounced under the will and pre¬ 
deceased named sister. 

Ill.—Cravens v. Haas, 48 N.E.2d 611, 
318 Ill.App. 447. 

24. Ky.—Gunn v. Sutherland, 224 
S.W.2d 929, 311 Ky. 578. 
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25. D.C.—McDonnell v. McDonnell, 
114 F.2d 478, 72 App.D.C. 317. 

May hew v. Atkinson, D.C., 93 
F.Supp. 753. 

Fla-—Murphy v. Murphy, 170 So. 
856, 125 Fla. 855. 

Ill.—Kane v. Schofield, 76 N.E.2d 
216, 332 Ill.App. 505. 

Ky.—Baldwin's Coex'rs v. Curry, 115 
S.W.2d 333, 272 Ky. 827. 

Mo.—Corpus Juris cited in St. Louis 
Union Trust Co. v. Kern, 142 S. 
W.2d 493, 498, 346 Mo. 643. 

N.Y.—In re Goldsmith’s Estate, 25 
N.Y.S.2d 419; 175 Misc. 757. 

In re Meyer’s Estate, 119 N.Y.S. 
2d 737. 

Pa.—In re Babcock’s Estate, 106 A. 
2d 435, 378 Pa. 456. 

In re Dulles* Estate, 41 A.2d 52, 
156 PaSuper. 406. 

In re Vaughn’s Estate, Orph., 48 
Dauph.Co. 14—In re Stern’s Estate, 
Orph., 82 Erie Co. 296—In re 
Jacoby’s Estate, Orph., 19 Leh.L.J. 
28 

Wis.—In re Uihlein’s Will, 59 N.W.2d 
641, 264 Wis. 362, 38 A.L.R.2d 961 
—In re Marshall’s Will, 300 N.W. 
157, 239 Wis. 162. 

69 C.J. p 1144 note 86. 

Intention in will as controlling 

(1) In applying the doctrine of 
acceleration, the courts will attempt 
to follow the testamentary scheme 
as much as possible. 

Iowa.—Guenther v. Roche, 29 N.W. 
2d 222, 238 Iowa 1348. 

(2) Where wife devised life estate 
in residence which was her separate 
property to husband with remainder 
to friend, and husband elected not to 
take under will, whether life estate 
terminated and merged in the re¬ 
mainder or survived as separate 
property of wife not otherwise dis¬ 
posed of by will and subject to being 
set aside to husband as award in lieu 
of homestead depended on intention 
of wife. 

Wash.—In re Hickman’s Estate, 250 
F.2d 524, 41 Wash.2d 519. 

(3) Under will providing trust 
fund for testator’s wife for life, then 
to his children for life and then to 
their issue, election of widow to take 
dower was held not to have termi¬ 
nated life estate in testator’s only 
child by accelerating vesting of re¬ 
mainder in child, where will evinced 
no such intent. 

Fla—Bross v. Bross, 167 So. 669, 
123 Fla 758. 

(4) Where testator devised cer- 
I tain realty to wife for life and other 
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as where the purpose of setting up the life estate and 
delaying the remainder is not merely to provide for 
the economic welfare of the surviving spouse, and 
is unfulfilled, 26 where there are several estates 
measured by the life of the surviving spouse, 27 
where persons other than the surviving spouse are 
to share in a trust during the life estate, as discussed 
infra § 1293, where he has expressly provided that 


distribution shall be made at the time of the widow’s 
death, 28 or where he has granted to his widow the 
power to dispose of property by testamentary ap¬ 
pointment. 29 So also, the rule does not apply where 
a time or contingency for the termination of a trust 
and distribution to the remainderman is fixed in¬ 
dependently of, or in addition to, the spouse’s death 30 
or the will expressly provides as to the effect of the 


realty to testator's children for life 
and devised remainders to heirs of 
the children in fee simple, renuncia¬ 
tion of the testator’s will by the wife 
did not invest testator’s children with 
fee-simple title to remainder of tes¬ 
tator’s estate to the prejudice of the 
heirs of the children and the remain¬ 
ders accelerated and vested accord¬ 
ing to the terms of the will. 

Ky.—Shepherd v. Moore, 140 S.W.2d 

810, 283 Ky. 181. 

(5) Where testator’s will be¬ 
queathed property in trust to pay 
income to wife until her marriage or 
death and on her death to pay one 
half of trust estate to wife’s next 
of kin and one half to testator's 
brother, or to testator’s next of kin 
if brother predeceased testator, with¬ 
drawal of one half of trust estate by 
renunciation of widow was held to 
deprive widow’s next of kin of all 
benefits under will and not to affect 
share of brother, since testator’s will 
showed intention to divide property 
equally between his own and wife's 
families. 

Md.—Levin v. Safe Deposit & Trust 

Co. of Baltimore, 172 A. 605, 167 

Md. 41. 

Presumption of testator’s knowledge 
of widow's right 

(1) In construing a will it is pre¬ 
sumed that testator has knowledge 
of his widow’s right to dissent. 

Tenn.—Albright v. Albright, 241 S. 

W.2d 415, 192 Tenn. 326. 

( 2 ) In construing will, it was 
presumed that testator knew that he 
could not will against his wife’s 
dower, and that he intended will to 
stand as to his child, for whom 
provision had been made, even if 
widow elected to take her dower. 

Fla.—Bross v. Bross, 167 So. 669, 

123 Fla. 758. 

Contrary intent not shown 

(1) In general. 

Wash.—In re Hickman’s Estate, 250 

P.2d 524, 41 Washed 519, 

(2) Expressions used in connec¬ 
tion with testamentary gift of suc¬ 
ceeding interests, such as “after the 
death of” or “then living,” although 
they refer unequivocally to time of 
death of donee of prior interest, do 
not necessarily evince an intent con¬ 
trary to acceleration on renunciation 
hy donee of the prior interest; nor 
does provision for benefit of testa¬ 
trix’ sister indicate an intent on 


part of testatrix inconsistent with 
acceleration of children’s interest in 
balance of trust property remaining 
after reserving a fund to make re¬ 
quired payment to sister in event of 
husband’s renunciation of testamen¬ 
tary gift; nor does provision re¬ 
questing husband to distribute trust 
income in stated shares among chil¬ 
dren if he should not need it for 
his own support indicate an intent 
inconsistent with accelerating chil¬ 
dren's succeeding beneficial interests, 
in event of husband’s renunciation 
of testamentary gift. 

Del.—Equitable Trust Co. v. Proctor, 
32 A.2d 422, 27 Del.Ch. 151. 

Accumulation of income during 
spouse's life 

Where will directed testamentary 
trustee to pay income of trust to 
testarix' surviving spouse for life 
and then to distribute specific 
amounts to named legatees with 
balance to residuary legatee, but 
surviving spouse elected not to take 
under will and received one half of 
estate, thus entirely depleting resi¬ 
due, court, instead of applying doc¬ 
trine of acceleration of remainders, 
could direct testamentary trustee to 
hold trust for accumulation of en¬ 
tire amount of income during life of 
surviving spouse and at his death 
to make distribution thereof as pro¬ 
vided in will. 

Ohio.—Trustees of Kenyon College v. 
Cleveland Trust Co., 190 N.E. 784, 
130 Ohio St. 107, 99 A.L.R. 224. 

Alternative remainder rendered in¬ 
operative 

A will devising half of testatrix’s 
estate, at her sister’s death, to tes¬ 
tatrix’s husband, if then living, and 
otherwise to his two children equal¬ 
ly, indicated testatrix’s intent that 
such children’s contingent interest 
should be considered identical with 
that of husband, so that his re¬ 
nunciation of will and election to 
take widower’s statutory allowances, 
equivalent in value to such half of 
estate, rendered alternative remain¬ 
der in his children inoperative and 
required distribution of remainder of 
estate at sister’s death, after deduc¬ 
tion of such allowances, to devisees 
of other half of estate. 

Mo.—Barksdale v. Morris, 235 S.W.2d 
288, 361 Mo. 432. 

26. Del.—Equitable Trust Co. v. 
Proctor, 32 A.2d 422, 27 Del.Ch. 151. 
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D.C.—McDonnell v. McDonnell, 114 
F.2d 478, 72 App.D.C. 317. 

Mayhew v. Atkinson, D.C., 93 F. 
Supp. 753. 

Pa.—In re Lynn’s Estate, 23 Pa.Dist. 
& Co. 139. 

27. D.C.—Mayhew v. Atkinson, D.C., 
93 F.Supp. 753. 

28. D.C.—Mayhew v. Atkinson, su¬ 
pra. 

Pla.—Murphy v. Murphy, 170 So. 856, 
125 Fla. 855. 

N.Y.—In re Meyer’s Estate, 119 N.Y. 
S.2d 737. 

Okl.—In re Walker’s Estate, G 6 P. 

2d 88 , 179 Okl. 442. 

69 C.J. p 1144 note 87. 

Provision held merely for widow’s 
benefit 

A will, giving all of testator’s prop¬ 
erty to his wife for her widowhood 
or life, with remainder at her death 
to testator’s son, created life estato 
in widow merely for her benefit, not 
for purpose of postponing division 
of estate, so that her dissent from 
will terminated her life estate and 
entitled son to remainder at once, 
subject to widow’s statutory rights. 
Ala.—Decker v. Decker, 37 So.2d 204, 
251 Ala. 278. 

29. Ill.—Kano v. Schofield, 76 N.E. 
2d 216, 332 Ill.App. 505. 

Wls.—In re Uihloin’s Will, 59 N.W. 
2d 041, 264 Wls. 362, 38 A.T,.tt.2d 
961. 

30. Ala.—Decker v. Decker, 37 So.2d 
204, 251 Ala. 278. 

D.C.—Mayhew v. Atkinson, D.C., 93 
F.Supp. 753. 

Bight to income pending termination 

On election of surviving spouse 
to take as in intestacy rather than 
under terms of will wherein trust 
has bean created for elector with re¬ 
mainder not absolutely vested so as 
to permit acceleration according to 
ordinary rules, remainder may not be 
paid over at time of election, but 
must be held hy trustees until occur¬ 
rence of stated event on which trust 
is limited, with income, meanwhile, 
payable to persons presumptively en¬ 
titled to next eventual estate. 

N.Y.—In re Curley’s Estate, 290 N. 

Y.S. 822, 160 Misc. 844. 

Attainment of specified age by benefi¬ 
ciaries 

( 1 ) In general. 

Md.—Levin v. Safe Deposit & Trust 
Co. of Baltimore, 172 A, 605, 167 
Md. 41. 
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persons who are to take the remainder are not deter¬ 
minable until the designated time, 32 or where ac- 
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celeration would work a hardship or result in an 
inequality, 33 as where the interests of other disap¬ 
pointed beneficiaries have not suffered more in pro- 


(2) Where Intention of testator 
was not only to provide for widow 
but also to provide son with motive 
for changing his ways during a de¬ 
fined period, trust which the will pro¬ 
vided should continue until remar¬ 
riage or death of widow and until 
youngest surviving child should have 
reached the age of twenty-five years 
was not terminated by widow’s re¬ 
jection of the will. 

D.C.—McDonnell v. McDonnell, 114 

F.2d 478, 72 App.D.C. 317. 

(3) Where, under terms of first 
testamentary trust, trustees were to 
pay testator’s widow seventy-five 
dollars a week from income for her 
life or until she remarried, and any 
income over and above such amount 
was to be distributed to testator’s 
two children, and on widow’s death 
or remarriage, trust corpus was to 
be divided and continued in trust for 
benefit of children until each attain¬ 
ed age of twenty-five years when 
each should be entitled to his share 
outright, and widow elected to take 
her intestate share, and at such time 
testator's daughter had passed the 
age of twenty-five years, but his son 
had not attained the age of twenty- 
five years, purpose of first trust was 
destroyed and daughter’s share was 
accelerated and distributable to her, 
but son’s share would continue in 
trust 

N.Y.—In re Wagner's Will, 143 N.Y.S. 

2d 608. 

(4) Under will providing that res¬ 
idue trust fund thereby created 
should be kept alive until trust funds 
for widow and son had terminated, 
and providing that devise in fee of 
residue trust to son should not take 
effect as to son or pass title to him 
or heirs until ho attained the age of 
thirty-five, or died leaving issue, 
where widow dissented from the will, 
the residue trust terminated on son’s 
death prior to his attainment of age 
thirty-five, In absence of expressed 
intention that residue trust be con¬ 
tinued after son’s death, since trust 
fund for widow terminated on her 
dissent to the will. 

N.C.—Cheshire v. Drewry, 197 S.E. 1, 

213 N.C. 450. 

Provisions held not to show such In¬ 
tent 

A provision In will, requiring ex¬ 
ecutor to pay testator’s son specified 
sum monthly during his minority in 
case of death of testator’s wife, to 
whom will devised life estate, before 
son reached age of twenty-one years, 
showed no intent to fix date of dis¬ 
tribution at time when son reached 
such age after widow’s dissent from 
will, in view of subsequent provision 


that all of testator’s estate should 
go to son at wife’s death; nor does 
provision in will, requiring testator’s 
son, as executor to keep estate intact, 
without mortgaging, selling or con¬ 
veying any of it, until he became 
thirty years old, indicate that son’s 
remainder interest, under mandate of 
will that all of testator’s estate 
should go to son at death of testa¬ 
tor's wife, should be distributed at 
different time, as such provision 
dealt with management of estate 
especially during wife’s life. 

Ala.—Decker v. Decker, 37 So. 2d 

204, 251 Ala. 278. 

Partial acceleration; ten-year mini¬ 
mum 

A widow’s election to take against 
her deceased husband’s will, giving 
residue of his estate to trustees for 
distribution of portion of income to 
widow for her life and other por¬ 
tions to named persons for ten 
years, and bequeathing fourth of 
widow’s portion, at her death after 
ten years, to testator’s son, if he 
exercised option to buy corporate 
stock from trustees within ninety 
days after widow’s death, was not 
tantamount to her legal death, but 
accelerated son’s interest to expira¬ 
tion of ten-year term and extended 
time to exercise option for ninety 
days after supreme court’s decision 
affirming orphans’ court’s decree to 
such effect. 

Pa.—In re France’s Estate, 43 A. 2d 

139, 352 Pa. 522. 

31. Ala.—Decker v. Decker, 37 So. 

2d 204, 251 Ala. 278. 

Absence of provision as indicating 
intent 

Fact that testator might have fur¬ 
ther conditioned his provision for his 
wife’s children on her election to 
take against the will, but did not, 
had a bearing on testator’s intent as 
to whether children’s rights should 
be accelerated on the wife’s election 
to take against the will. 

Pa.—In re Dulles’ Estate, 41 A.2d 62, 

156 Pa.Super. 405. 

32. Ill.—Sueske v. Schofield, 34 N. 

E.2d 399, 376 Ill. 431. 

69 C.J. p 1144 note 88. 

Contingent remainders 

(1) Where testatrix provided In 
residuary clause of will that resi¬ 
due should go to surviving spouse 
for life and after his death to her 
two grandnieces, share and share 
alike, provided that they do not pre¬ 
decease such spouse, and that, in 
case of their prior decease, their 
shares shall go to their children, 
if any, otherwise to another named 
person, surviving spouse’s election 
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to take under the law did not accel¬ 
erate the gift to the grandnieces. 
Ohio.—Maier v. Wyandt, 69 N.E.2d 
70, 78 Ohio App. 33. 

(2) Under will devising residuary 
estate in trust to pay income to wid¬ 
ow with remainders to named broth¬ 
er and named friend or friend’s wife 
or children and providing for pay¬ 
ment of entire corpus to the other 
remainderman, should either prede¬ 
cease testator’s widow and to desig¬ 
nated religious corporation should 
none of the remaindermen referred 
to survive widow, the remainder in¬ 
terests were “contingent” and not 
“vested” and could not be accelerat¬ 
ed, although widow elected to take 
her intestate share under Decedent 
Estate Law. 

N.Y.—In re Duignan’s Will, 86 N.Y. 
S.2d 846. 

Descendants or heirs 

(1) Where will created a testamen¬ 
tary trust in favor of testator’s wid¬ 
ow with remainder to her descend¬ 
ants or, if none, to her heirs at law, 
and widow renounced will, no one 
could be her heir prior to her death 
and, accordingly, no one could have 
an interest either vested or contin¬ 
gent in trust estate. 

Ill.—Sueske v. Schofield, 34 N.E.2d 
399, 376 Ill. 431. 

Kane v. Schofield, 76 N.E.2d 216, 
332 Ill.App. 606. 

(2) Where testamentary trust for 
benefit of testator’s widow provided 
for distribution of remainder to her 
descendants, or, if there were none, 
to her heirs at law, fact that widow 
was fifty years of age and unmar¬ 
ried did not negative possibility of 
descendants so as to permit her fa¬ 
ther, as a presumptive heir, to take 
remainder when widow renounced 
will. 

Ill.—Kane v. Schofield, supra. 

Determination on spouse’s death or 
remarriage 

Where the will devises property 
to the spouse for life or until re¬ 
marriage with remainder thereafter, 
the remainders, conditioned on death 
or remarriage, are not accelerated by 
the spouse's rejection of the will. 

Ind.—Cassidy v. Padgett, 190 N.E. 

133, 99 Ind.App. 239. 

N.Y.—;In re Kent's Estate, 45 N.Y.S. 
2d 449, 180 Misc. 567—In re Fer¬ 
rara’s Estate, 1 N.Y.S.2d 900, 165 
Misc. 900. 

In re Atkinson’s Will, 91 N.Y.S. 
2d 631. 

33. D.C.—Mayhew v. Atkinson, D.C., 
93 F.Supp. 763. 

Pa.—In re Schmick’s Estate, 36 A. 
2d 305, 349 Pa. 65. 
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portion than those of the remaindermen. 34 Where 
no remainders are created by the will, the doctrine 
of acceleration does not apply. 36 

On the other hand, acceleration will not be de¬ 
feated by the fact that the legal title to the property 
devised or bequeathed is in a trustee, 36 or that the 
remaindermen or some of them are minors, 37 or that 
their interests are prejudiced where they take under 
a provision that is incidental only to the primary 
purpose of the will, 38 or even that their interests 
are contingent on death of the life tenant where 
the ; rimary purpose is to make provision for the 
spouse, and the creation of contingent interests is 
secondary thereto. 39 The fact that the will makes 
provision for an executory devise or an alternative 
substitutional gift in the event of the death of a 
remainderman before the time for distribution does 
not of itself prevent the acceleration of the remain¬ 
der on the renunciation of the will, 40 the interests 
of the executory devisee or alternative substitutional 
remainderman being thereby eliminated. 41 

Remainders as becoming specific legacies. On the 
renunciation of the will by the surviving spouse, the 
remainders which are accelerated become specific 


legacies notwithstanding the fact that the language 
creating these legacies is contained in the residuary 
clause, 42 and the remaindermen become entitled to 
the income received by the estate since the death of 
the deceased spouse. 43 

§ 1292. - Holders of Residuary Estate 

and Heirs 

In general, the portion of the estate devised to the 
spouse renouncing the will becomes part of the residuary 
estate, and the loss resulting from the taking of the 
statutory share falls on the residuary estate. 

In general, the portion of the estate devised to 
the widow and which she renounces becomes part 
of the residue out of which she is first to have her 
share as provided by law, 44 in accordance with the 
rule, discussed supra § 1288 h (2), that the benefits 
given the spouse under the will are the first to be ap¬ 
plied in satisfaction of the spouse’s elective rights. 

Renounced gifts as going to residuary estate. Al¬ 
though reasons for the rule vary, 45 it is generally 
held that renounced devises and bequests go to the 
holder of the residuary estate, 40 and not to the heir 
or next of kin, in the absence of a testamentary in¬ 
tention to the contrary, 47 nor to specific legatees if 


34. Mich.—Sellick v. Sellick, 173 N. 
W. 609, 207 Mich. 194, 5 A.L.R. 
1621. 

69 C.J. p 1144 note 89. 

35. Colo.—Blatt v. Blatt, 243 P. 1099, 
79 Colo. 57, 57 A.L.R. 221. 

33. N.J.—Beideman v. Sparks, 55 
A 1132, 64 N.J.Eq. 374. 

Ohio.—Blocher v. Trick, 28 O.C.A 
46. 

37. Pa.—In re Woodburn’s Estate, 
25 A. 145, 151 Pa. 586. 

Minor’s right not limited to income 
Since testator's entire estate vest¬ 
ed in his son on widow’s dissent 
from will and consequent renuncia¬ 
tion of life estate given her thereby, 
with remainder on her death to son, 
he should not be limited to receive 
only monthly sum directed by will to 
be paid him during his minority, and 
equity court has full authority to 
direct such allowances to son from 
time to time as estate will permit 
for his maintenance, support, educa¬ 
tion, etc. 

Ala.—Decker v. Decker, 37 So.2d 204, 
251 Ala. 278. 

38. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Gunther, 121 A 
479, 142 Md. 644. 

39. Ill.—Danz v. Danz, 26 N.E.2d 
872, 373 Ill. 482. 

Kane v. Schofield, 76 N.E.2d 216, 
332 Ill.App. 505. 

69 C.J. p 1145 note 93. 


Prime Intent held to provide for 
spouse 

(1) Will which provided that tes¬ 
tator’s estate was to be held in trust 
for his wife for life and on her de¬ 
cease to be divided between testator's 
sisters and brother and, if none of 
them were living, to those persons 
who would be heirs and next of kin 
of testator if he had died intestate 
at the same time as wife, indicated 
that testator’s prime intent was to 
provide for wife and on dissent of 
wife, sisters and brother became ab¬ 
solute owners free from trust and of 
any contingent interests of heirs at 
law and next of kin of testator. 

N.C.—’Union Nat. Bank of Charlotte 

v. Easterby, 73 S.E.2d 541, 236 N. 

C. 599. 

(2) A widow's election to take un¬ 
der the law and not under will giv¬ 
ing widow income from testator's un¬ 
divided one third interest in realty 
for life and then giving one third 
interest to testator's brother and sis¬ 
ter, or to their children in certain 
contingencies, terminated widow's 
life estate and accelerated remain¬ 
ders, and right of brother and sister 
to take property vested as of such 
election, where testator created life 
estate for benefit of widow and not 
for independent purpose of postpon¬ 
ing division of estate, and after the 
widow, testator’s brother and sister 
and not their children were primary 
objects of testator's bounty. 

Okl.—Thomsen v. Thomsen, 166 F.2d 

417, 196 Okl. 539, 164 AL.R. 1426. 

164 


40. Ala.—Decker v. Decker, 37 So. 2d 
204, 251 Ala. 278. 

Ill.—Danz v. Danz, 26 N.E.2d 872, 
373 Ill. 482. 

Pa.—In re Wolfe's Estate, Orph., 56 
Montg.Co. 194—In re Wolf’s Es¬ 
tate, Orph., 65 York Deg.Rec. 198. 

41. Ala.—Decker v. Decker, 37 So. 
2d 204, 251 Ala. 278. 

42. D.C.—In re Stevens' Estate, D. 
C., 95 F.Supp. 694. 

43. D.C.—In re Stevens' Estate, su¬ 
pra. 

44. N.C.—'Wachovia Bank & Trust 
Co. v. Waddell, 67 S.E.2d 651, 234 
N.C. 454. 

45. Ill.—Dunshee v. Dunshee, 96 N. 
E. 298, 251 Ill. 405. 

69 C.J. p 1145 note 96. 

46. Ill.—Hummel v. Cardwell, 62 
N.E.2d 433, 390 Ill. 526, certiorari 
denied 66 S.Ct. 819, three cases, 327 
U.S. 793, 90 B.Ed. 1020, rehearing 
denied 66 S.Ct. 898, three cases, 327 
U.S. 819, 90 D.Ed. 1041. 

N.J.—Bankers Trust Co. of New York 
v. Greims, 176 A 112, 117 N.J.Eq. 
897, 

N.C.—Wachovia Bank & Trust Co. v. 
Waddell, 67 S.E.2d 651, 234 N.C. 
454. 

69 C.J. p 1145 note 97. 

47. Mass.—Crocker v. Crocker, 120 
N.E. 110, 230 Mass. 478, 5 A.L.R. 
1617. 

69 C.J. p 1145 note 97. 
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there is sufficient property to pay their legacies in 
full at the time fixed in the will for their payment; 48 
nor does the residuary legatee lose his rights by 
giving his approval to an agreement by which the 
widow settles her claim to take under the statute. 49 

The renounced estate vests in the residuary lega¬ 
tee at the date of the election, 50 and title passes 
which the residuary legatee may convey to an¬ 
other; 51 but if the renunciation extends to real es¬ 
tate specifically devised, 52 or if the residuary clause 
is partial, limited, or restricted, 58 the renounced pro¬ 
vision enures to the benefit of the heir-at-law or 
next of kin of the testator. If under the terms of 
the will the residuary estate is itself contingent on 
the widows failure to exercise a power of appoint¬ 
ment under her husband's will, her renunciation of 
the will defeats the estate. 54 

Burden of statutory share on residuary estate . 
Whether the elective share of the surviving spouse 
can be charged against the residuary estate solely 
depends on the intent of the testator as expressed by 
his will. 55 Where the will indicates an intention 
that the share of the surviving spouse should be 
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paid from the residuary fund, such intention must be 
given effect. 56 Apart from will provisions relating 
thereto, the effect of renunciation of provisions of a 
will by a spouse and taking under the statute is 
ordinarily to reduce the estate available for the 
payment of legacies, so that where the residuary 
clause is in general terms, the loss falls on the 
residuary devisee or legatee. 57 

It has been held that the residuary legatees can 
take nothing until all legal claims paramount to the 
will, including the claim of a renouncing spouse and 
the general and specific legacies, have been dis¬ 
charged. 58 

§ 1293. -- Beneficiaries of Trust and Do¬ 

nees of Power Created by Will 

A trust created by the will for the benefit of others 
than the person renouncing the will is not extinguished 
thereby; and whether remainders therein are acceler¬ 
ated depends on testator's intention. 

A trust created by will for the benefit of others 
than the person renouncing the will is not extin¬ 
guished thereby, 59 but follows the terms of the will 


48. Pa.—In re Lonergan’s Estate, 
154 A. 387, 303 Pa. 142. 

49. Mich.—Appeal of Hannan, 199 N. 
W. 423, 227 Mich. 669, followed in 
Hannan v. Greene, 199 N.W. 426, 
227 Mich. 578, 

50. Pa.—In re Ammon's Estate, 112 
A. 69, 269 Pa. 169, 

51. Fa.—Ostrom v. Datz, 118 A. 313, 
274 Pa. 376. 

52. Miss.—Gordan v. Perry, 54 So. 
445, 98 Miss. 893. 

53. TJ.S.—Moore v. Lincoln Hospital 
Ass’n of Lincoln, C.C.A.Neb., 6 F. 
2d 986, certiorari denied 46 S.Ct. 
24, 269 U.S. 565, 70 L.Ed. 414, and 46 
S.Ct 24, 269 U.S. 566, 70 L.Ed. 415, 
and certiorari denied Byerly v. Lin¬ 
coln Hospital Ass’n, 46 S.Ct. 24, 269 
U.S. 565, 70 L.Ed. 414. 

54. Ark.—Cavanaugh v. Madden, 299 
S.W. 1, 175 Ark. 236. 

55. N.T.—In re Ittleson’s Estate, 94 
N.Y.S.2d 786, 197 Misc. 786. 

Intention not shown 

Where testator expressly stipulat¬ 
ed in will against apportionment of 
taxes, and provided that certain of 
estate taxes be paid from residuary 
estate, but expressed no intention 
with respect to charging of elective 
share of widow, provision relating to 
taxes did not supply testator's omit¬ 
ted expression of intention with re¬ 
spect to charging of elective share 


which would be equitably prorated 
against benefits under will. 

N.Y.—In re Ittleson's Estate, supra. 

Whole burden not on residuary lega¬ 
tees 

Where a will provided for bequests 
of five hundred dollars each to a 
church and hospital in event remain¬ 
der of estate should amount to five 
thousand dollars, and for distribu¬ 
tion of remainder to named residuary 
legatees, the residuary clause was 
not in general terms so as to throw 
on residuary legatees the whole bur¬ 
den of contribution necessitated by 
a contingency not contemplated by 
testatrix, because by terms of will 
residuary legatees were given prefer¬ 
ence over church and hospital to the 
extent of four thousand dollars; and 
will was construed to mean that re¬ 
siduary legatees were given general 
bequests in the sum total of four 
thousand dollars and church and hos¬ 
pital general bequests of five hundred 
dollars each, so that burden of con¬ 
tribution should fall on all legatees 
named in will. 

Ohio.—Hill v. McMillen, 1 Ohio Supp. 

239. 

56. Payment exclusively from resid¬ 
uary trust 

Where testator directed that if 
widow elected against the will his 
“remaining trustees" should pay her 
intestate share and keep balance of 
trust intact, direction was indicative 
of his intention that any sum paid to 
widow by reason of her election 
should be withdrawn not from gen¬ 
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eral legacies but exclusively from 
residuary trust fund, although elec¬ 
tive share is payable by the execu¬ 
tors and not by the trustees. 

N.Y.—In re Gingold's Will, 116 N. 
Y.S.2d 868. 

57. N.C.—Wachovia Bank & Trust 
Co. v. Waddell, 67 S.E.2d 651, 234 
N.C. 454. 

Ohio.— Corpus Juris quoted in Hill 
v. McMillen, 1 Ohio Supp. 239, 240. 
69 C.J. p 1145 note 95. 

Equal division among residuary leg¬ 
atees 

Where testator directed division of 
residue of estate into two equal 
parts, payment of income from one 
half to widow for life, and income 
from other half to a son for life, 
and, on widow's death, directed dis¬ 
tribution of widow's share of trust 
fund among other children, widow's 
election to take under law rather 
than under will did not entitle son 
to have devise to him undiminished, 
but required equal division of resi¬ 
due between son and other children. 
Wis.—In re Muskat's Will, 271 N.W. 
837, 224 Wis. 245. 

58. Md.—Marriott v. Marriott, 3 A. 
2d 493, 175 Md. 567. 

59. Iowa.—Bening v. Eischeid, 39 
N.W.2d 299, 240 Iowa 1294. 

N.Y.—In re Goldsmith's Estate, 25 N. 
Y.S.2d 419, 175 Misc. 757. 

In re Schnitzer's Will, 118 N.Y.S. 
2d 779. 

69 C.J. p 1145 note 8. 
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both as to its continuance, 60 and termination. 61 
Moreover, if the widow is one of the beneficiaries of 
the trust, it will be executed for the other benefici¬ 
aries as far as possible. 62 Thus, where a will pro¬ 
vides that the testator’s widow and other persons 
shall share equally in the income of a trust, the 
widow’s renunciation of the will would be construed 
to give such other persons the entire income of the 
portion of the trust estate remaining after the wid¬ 
ow’s election. 63 

Acceleration of remainders . While the general 
rule is that a widow’s election to take against the 
will is equivalent to her death and payment of be¬ 
quests in remainder is accelerated where there is no 
other purpose to be served than to maintain the 
estate for the widow during her lifetime, as dis¬ 
cussed supra § 1291, the law is different where there 
are other trusts in the will besides those for the wid¬ 
ow and the intention of the testator with reference 
thereto calls for their continuance during her natural 
life. 64 Where, however, there is nothing in the 
will to indicate that the span of the widow’s life 
was used as a yardstick to measure the duration of 
the period which must expire between the death of 
the testator and distribution of his estate, the gen¬ 
eral rule as to execution of trust and acceleration of 
remainders applies ; 65 and, even where the trust is 


declared to continue for the lifetime of the widow 
and another and of the survivor of them, the elec¬ 
tion of the widow to take against the will accelerates 
the remainders by that much, entitling beneficiaries 
to distribution on the death of the other. 66 

Effect of election to take under will . Where the 
amount of a trust fund created by will is based on 
the testator’s entire distributable estate, it is not 
to be diminished by dower where the widow has ac¬ 
cepted benefits under the will. 67 

§ 1294. - Donees of Income 

Depending on testator's intention, income .given to the 
renouncing spouse may go into the general estate, or fol¬ 
low the principal, or go to the persons designated to 
receive such income at the surviving spouse's death or 
remarriage; and previously accumulated income must be 
accounted for by the surviving spouse. 

Depending on the testator’s intention and which 
disposition more nearly conforms thereto, where the 
income of certain money, investments, or property 
is given to the surviving spouse, who renounces the 
will, such income may go into the general estate, 68 or 
follow the principal from which it is derived, 69 or 
go to the persons designated to receive the income 
after the death or remarriage of the renouncing 
spouse; 70 or, in the absence of other testamentary 
disposition, such income may go to the persons 


60. Iowa.—Bening v. Eischeid, 39 
N.W.2d 2 99, 240 Iowa 1294. 

Mo.— Corpus Juris cited in St. Lou¬ 
is Union Trust Co. v. Kern, 142 
S.W.2d 493, 498, 346 Mo. 643. 
N.Y.—In re Schnitzer’s Will, 118 N. 

Y.S.2d 779. 

69 C.J. p 1145 note 9. 

61. Iowa.—Bening v. Eischeid, 39 
N.W.2d 299, 240 Iowa 1294. 

Mo.— Corpus Juris cited in St. Louis 
Union Trust Co. v. Kern, 142 S.W. 
2d 493, 498, 346 Mo. 643. 

N.Y.—In re Schnitzer’s Will, 118 N. 
Y.S.2d 779. 

69 C.J. p 1145 note 10. 

62. N.Y.—In re Schnitzer’s Will, su¬ 
pra. 

69 C.J. p 1146 note II. 

63. Mo.—St. Louis Union Trust Co. 
v. Kern, 142 S.W.2d 493, 346 Mo. 
643. 

64. Iowa.—Bening v. Eischeid, 39 1ST. 
W.2d 299, 240 Iowa 1294. 

Ky.—Breckinridge v. Breckinridge’s 
Ex’rs, 94 S.W.2d 283, 264 Ky. 82. 
Me.—U. S. Trust Co. of N. Y. v. 

Douglass, 56 A.2d 633, 143 Me. 150. 
Mo.—Corpus Juris cited in St Louis 
Union Trust Co. v. Kern, 142 S.W. 
2d 493, 498, 346 Mo. 643. 

N.Y.—In re Goldsmith’s Estate, 25 
N.Y.S.2d 419, 175 Misc. 757. 

Ohio.—Barlow v. Winters Nat. Bank 
& Trust Co., App., 59 N.E.2d 212, 


affirmed 61 N.E.2d 603, 145 Ohio 
St. 270, 160 A.L.R. 423, motion sus¬ 
tained 62 N.E.2d 351, 75 Ohio App. 
392. 

Pa.—In re Forrest’s Estate, 21 A.2d 
917, 343 Pa. 59. 

In re Siddall’s Estate, Orph., 6 
Sch.Reg. 276. 

69 C.J. p 1146 note 13. 

65. Fla.—Murphy v. Murphy, 170 
So. 856, 125 Fla. 855. 

N.Y.—In re Epstein’s Estate, 27 N.Y. 

S.2d 872, 176 Misc. 494. 

Pa.—In re Loew’s Estate, 139 A. 582, 
291 Pa. 22. 

66. Ill.—Northern Trust Co. v. 

Wheaton, 94 N.E. 980, 249 Ill. 606, 
34 L.R.A.,N.S., 1150. 

67. N.Y.—In re Edwards’ Estate, 197 
N.Y.S. 891, 119 Misc. 659. 

68. N.J.—Macknet's Ex'rs v. Mack- 
net, 24 N.J.Eq. 277. 

69 C.J. p 1146 note 16. 

69. Mass.—Brandenburg v. Thorn¬ 
dike, 28 N.E. 575, 139 Mass. 102. 

N.C.—Baptist Female University v. 
Borden, 44 S.E. 47, 1007, 132 N.C. 
476. 

70. Fla.—Murphy v. Murphy, 170 
So. 856, 125 Fla. 855. 

Daughters held entitled to payments 
Where testator provided for 
monthly payments to widow so long 

166 


as she remained his widow and pro¬ 
vided that in event of her death or 
remarriage "$200 monthly payments 
to her shall cease," then seventy-five 
dollars per month should be paid to 
each of widow’s two daughters one of 
whom was by a former marriage, tes¬ 
tator Intended payments to daugh¬ 
ters should begin on cessation for 
any reason of the payments to wid¬ 
ow, and daughters became entitled 
to such payments on renunciation of 
the will by widow. 

Miss.—Milton v. Milton, 10 So.2d 175, 

193 Miss. 563. 

Death of next beneficiary 

Widow who was to receive income 
under trust created in husband’s will 
for life, but who elected to take dow¬ 
er, was hold to have brought about 
her constructive death nunc pro tunc 
as of date prior to natural death of 
next named beneficiary who had died 
before widow’s election against will 
was finally declared, but who had 
survived testator; and whore the in¬ 
come was to be paid to testator’s 
mother for life if mother survived 
widow, and widow elected to take 
dower subsequent to death of mother, 
income of trust fund was hold pay¬ 
able to executor of mother’s estate 
from date of testator's death to 
mother's death. 

jFIa.—Murphy v. Murphy, 170 So. 856, 
I 125 Fla. 855. 



97 C.J.S, 


presumptively entitled to the next eventual es¬ 
tate. 71 

Where the renouncing wife was given the income 
for the support of herself and the children, the 
children become entitled to the whole income; 72 
and a gift of income to the testator’s widow and 
daughter, jointly, and to the survivor of them, 
gives to the daughter the whole income available 
after renunciation by the widow. 73 A gift of in¬ 
come to a daughter after a life interest therein of 
the widow is accelerated by the widow’s renunciation 
of the will; 74 and, where the daughter’s income is 
protected from her creditors by terms of the will, 
such protection is not destroyed by the widow’s 
renunciation. 75 

Accumulated income . Income received by a sur¬ 
viving spouse before proof of a will must be ac¬ 
counted for to those entitled thereto on such spouse’s 
subsequent renunciation of the will. 76 In such 
case, whenever possible, other beneficiaries of the 
trust will be paid their shares under the will in full 
during the life of the widow, the adjustment of the 
loss resulting from her election being postponed to 
the time of her actual death; 77 and a widow who 
refuses to take under the will, but wrongfully oc¬ 
cupies property pursuant to it, is accountable for 
income received therefrom. 78 Where a will is con¬ 
strued as continuing a trust beyond the time of re¬ 
nunciation of the will by the widow, and income ac¬ 
cumulates during the administration of the trust be¬ 
tween the time of renunciation and the time of dis¬ 
tribution of trust funds to those entitled, such ac¬ 
cumulations are part of the estate and the widow is 
entitled to her statutory share thereof under her 
election; 73 and the beneficiaries entitled to the in¬ 
come from the time fixed in the will are not entitled 
to the income which has accumulated prior to such 
time, 80 
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§ 1295. - Compensation to Disappointed 

Beneficiaries 

a. In general 

b. Funds or persons liable and amount 

of liability 

a. In General 

Beneficiaries deprived of what the testator intended 
they should have, as a result of the rejection of the will 
by a surviving spouse or other beneficiary, are entitled 
to be compensated for their loss. 

Where a beneficiary elects to assert his own 
claim or title to property disposed of to others by 
the will, 81 or the surviving spouse elects to take 
dower or statutory rights instead of the provision 
made by the will, 82 the beneficiaries who are thus 
deprived of what the testator intended that they 
should have are entitled to be compensated for 
their loss, even though they are residuary lega¬ 
tees; 83 but specific devisees are compensable in 
full as against a residuary legatee, if the fund 
available therefor is sufficient. 84 

Benefits attributable to particular shares. Where 
increment or benefit received by the estate is at¬ 
tributable to particular shares of the estate it is 
payable to the beneficiaries entitled to such shares. 85 

b. Funds or Persons Liable and Amount of Lia¬ 

bility 

Subject always to testator's intention, where mani¬ 
fested, beneficiaries disappointed by an election to take 
against the will are generally compensated out of t'he 
property given by the will to the person renouncing the 
will; and where that is insufficient, an obligation to con¬ 
tribute generally rests on other legatees and devisees, 
reimbursement first being made out of residuary and 
general legacies. 

While matters of compensation and sequestration 
are always subject to the intention of the testator, 86 
generally, disappointed beneficiaries are compensated 
out of the property given by the will to the person 


71. N.T.—In re Schnitzer’s Will, 118 
N.Y.S.2d 779. 

72. Mass.—Plympton v. Plympton, 6 
Allen 178. 

Pa.—In ro Ballantine’s Estate, 25 
Pittsb.Leg.J.,N.S., 416, 42 Pittsb. 
Leg.J. 416. 

73. Pa.—In re Lammert’s Estate, 18 
Fa.Dist. 142. 

74. Ky.—Cox v, Gaulbcrt’s Trustee, 
147 S.W. 25, 148 Ky. 407. 

Tex.—Mungor v. Hunger, Civ.App., 
298 S.W. 470. 

75. Md.~Johnson v. Stringer, 148 A, 
447, 158 Md. 315. 

76. Ont.—Davis v. Davis, 27 Ont. 
532. 

77. Ont.—Davis v, Davis, supra. 


78. Mich.—Trumbull v. Hale, 229 N. 
W. 414, 250 Mich. 117. 

79. N.Y.—In re Byrnes’ Estate, 267 
N.Y.S. 627, 149 Misc. 449. 

80. Ill.—Foreman Trust & Savings 
Bank v. Seelenfreund, 161 N.E. 88, 
329 Ill. 546, 62 A.L.R. 201. 

81. Ohio.—Brenneman v. Seeds, 
Prob., 71 N.E.2d 724. 

69 C.J. p 1146 note 27. 

82. Iowa.— Corpus Juris cited in 

Bening v. Eischeid, 39 N.W.2d 299, 
301, 240 Iowa 1294. 

Ky.—Ruh’s Ex’rs v. Ruh, 110 S.W.2d 
1097, 270 Ky. 792. 

69 C.J. p 1147 note 28. 

83. Tenn.—Meek v. Trotter, 180 S. 
| W. 176, 133 Tenn. 145. 
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84. Ill.—Pace v. Pace, 110 N.E. 878, 
271 Ill. 114. 

W.Va.—Page v. Rouss, 103 S.E. 289, 
86 W.Va. 305, 13 A.L.R. 933. 

85. Discount on estate tax 

Where widow elected to take 
against husband's will, discount re¬ 
ceived by reason of early payment of 
New York estate tax out of intestate 
share of widow and funds of residu¬ 
ary estate, was apportionable to wid¬ 
ow and residuary trust on basis of 
value of one third intestate share 
and proceeds of insurance as to wid¬ 
ow and value of residuary trust. 

N.Y.—In re Sheppard’s Estate, 100 
N.Y.S.2d 249. 

86. Iowa.—In re Dluhos’ Estate, 70 
N.W.2d 549, 246 Iowa 1043. 
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who renounced, 87 equity having jurisdiction to se¬ 
quester the part of the estate renounced and to ap¬ 
point trustees to care for such property until it 
can he distributed under the will. 88 However, in 
view of the varying testamentary provisions and cir¬ 
cumstances, it is impossible to promulgate rules of 
sequestration which will apply in every case, each 
case being dependent on its own facts and circum¬ 
stances; 89 and sequestration will not be ordered 
where circumstances make it impracticable or in¬ 
advisable, 90 or where the testator has manifested an 
intention to the contrary. 91 

The rule requiring compensation of the disap¬ 
pointed beneficiary out of the renounced devise or 
bequest is a rule of equity and does not apply to a 


bona fide purchaser for value of the property in¬ 
cluded in the renounced devise; 92 nor does it apply 
where a statute expressly provides that the amount 
required must be taken ratably from the interest of 
heirs, devisees, and legatees, 93 at least if it does not 
appear that a ratable sharing of the loss is in¬ 
equitable or contrary to the testator's intent, 94 al¬ 
though, as discussed below, a statute authorizing 
equalization of legacies and bequests to meet such 
loss has been held not to impose an obligation to 
contribute on devisees. 

The rule does not apply where it does not appear 
that any one beneficiary was prejudiced any more 
than any other one by the election; 95 nor does the 
rule compelling compensation require that one gen- 


87. Ill.—Campbell v. Campbell, 42 
N.E.2d 547, 380 Ill. 22. 

Sueske v. Schofield, 28 N.E. 2d 
138, 306 Ill.App. 80, affirmed 34 N. 
E.2d 399, 376 Ill. 431. 

Kan.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. 

Ky.—Ruh’s Ex'rs v. Ruh, 110 S.W.2d 
1097, 270 Ky. 792. 

N.Y.—In re McCarrick’s Estate, 138 
N.Y.S.2d 412. 

Ohio.—Trustees of Kenyon College 
v. Cleveland Trust Co., 196 N.E. 
784, 130 Ohio St. 107, 99 A.L.R. 
224. 

Pa.—In re Schmick's Estate, Orph., 

35 Berks Co. 325, appeal dismissed 

36 A.2d 306, 349 Pa. 65. 

69 C.J. p 1147 note 31. 

Purpose of rule that if widow dis¬ 
sents from will, property given to 
her by will is sequestered to com¬ 
pensate those beneficiaries under will 
who have been disappointed in their 
gifts because of widow's election, is 
not to cut down widow's interest but 
to adjust rights of remaining lega¬ 
tees or devisees inter se, so as to car¬ 
ry out provisions of will as nearly as 
possible. 

Wyo.—In re Dixon’s Estate, 278 P.2d 
258, 73 Wyo. 236. 

Compensation for sale of Interest 

Daughter to whom testator de¬ 
vised use of his undivided one half 
interest in realty, being deprived of 
use of realty by cotenant's sale of 
her undivided interest therein and 
partition of realty, should be com¬ 
pensated for her loss out of bene¬ 
fits under will which cotenant there¬ 
by forfeited. 

Ohio.—Brenneman v. Seeds, Prob., 71 
N.E.2d 724. 

88. Ill.—Sueske v. Schofield, 28 N.E. 
2d 138, 306 Ill.App. 80, affirmed 34 
N.E.2d 399, 376 Ill. 431. 

Kan.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. 

Ohio.—Trustees of Kenyon College v. 
Cleveland Trust Co,, 196 N.E. 784, 
130 Ohio St. 107, 99 A.L.R. 224. 


Pa.—In re Schmick’s Estate, Orph., 

35 Berks Co. 325, appeal dismissed 

36 A.2d 305, 349 Pa. 65. 

Wis.—In re Marshall’s Will, 300 N. 

W. 157, 239 Wis. 162. 

69 C.J. p 1147 note 32. 

Sequestration of life estate 

(1) Where widow renounced be¬ 
quest to her for life with contingent 
remainder to brothers and sisters of 
testator living at time of widow’s 
death, the life estate should have 
been sequestered and continued in 
force, as to the one half, subject 
to one half of the homestead in¬ 
terest, to be managed by a trustee 
appointed by the court to serve dur¬ 
ing the life of the widow, and on 
death of widow to be paid to dev¬ 
isees and legatees in such propor¬ 
tions as they are entitled to take 
under the will. 

Ill.—Campbell v. Campbell, 42 N.E. 
2d 547, 380 Ill. 22. 

(2) Sequestration of life estate in 
other instances see 69 C.J. p 1147 
note 31 [a]. 

89. Pa.—In re Schmick’s Estate, 36 
A.2d 306, 349 Pa. 65. 

90. Pa.—In re Schmick's Estate, su¬ 
pra. 

Various payments over period of 
time 

Where testator directed that res¬ 
idue of estate should be placed in 
trust with income payable to widow 
for life, that thereafter out of net 
income one thousand dollars was to 
be paid as birthday gift to each 
grandchild on attaining eighteen 
years and one thousand dollars each 
year thereafter during term of trust 
and out of balance of net income 
one hundred dollars per month was 
to be paid to testator's daughter, but 
widow elected to take against will, 

| no portion of the estate was suscep¬ 
tible of sequestration for benefit of 
daughter. 

I Pa.—In re Schmick’s Estate, supra. 
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Balance of income to one entitled to 
next estate 

Where widow elected to take 
against husband’s will, it would not 
have been proper to distribute one 
half of balance of income from life 
estate which widow surrendered by 
her election to take against will, 
among legatees and trust corpus in 
proportion to contribution made by 
them towards widow’s elective share, 
and such income would be paid to 
son of decedent, as the person pre¬ 
sumptively entitled to the next even¬ 
tual estate. 

N.Y.—In re Sheppard's Estate, 100 
N.Y.S.2d 249. 

91. Wis.—In re Marshall’s Will, 300 
N.W. 157, 239 Wis. 162. 

Contrary intent held manifested 
Where will, after making certain 
devises and bequosts including a gift 
of realty to petitioner, devised re¬ 
mainder of testator’s property and 
lapsed devises and bequests to ex¬ 
ecutors in trust to convert into in¬ 
terest-bearing securities and pay in¬ 
come of invested fund, less certain 
expenses, to testator’s widow for life 
and then to distribute the trust fund 
among certain beneficiaries, and wid¬ 
ow olected not to take under will, and 
testator was experienced in the law 
and clearly manifested an intent that 
lapsed legacies should become part 
of the residuum, the rule with re¬ 
spect to sequestration of a renounced 
interest in an estate created by will 
was not applicable. 

Wis.—In re Marshall’s Will, supra. 

92. N.Y.—Beal v. Miller, 3 Thomps. 
& C. 564, 1 Hun 390. 

93. Iowa.—Corpus Juris cited in 
Bening v. Elscheld, 39 N.W.2d 299, 
301, 240 Iowa 1294. 

94. Iowa.—Bening v. Elscheld, 39 
N.W.2d 299, 240 Iowa 1294. 

95. Wyo.—In re Dixon’s Estate, 278 
P.2d 258, 73 Wyo. 236. 
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eral legatee compensate another where both have 
suffered loss and there is no general estate remain¬ 
ing over from which compensation can be made. 96 
Moreover, the rule does not require that a person 
who accepts a legacy or devise under a will, but who 
sees fit not to give up property owned by him and 
attempted to be disposed of by the testator, shall 
forfeit his entire interest in the legacy or devise, 
unless his property attempted to be disposed of 
exceeds it in value, but merely that he shall com¬ 
pensate the disappointed beneficiary by payment out 
of the legacy or devise to himself, 97 his obligation 
to compensate being limited to the amount received 
by him under the will. 98 

The assignment or allotment of the statutory share 
of a surviving spouse renouncing the will, the prop¬ 
erty liable therefor, and the order of such liability, 
are discussed supra § 1288 h. 

Amount recoverable by disappointed beneficiary. 
The amount which the disappointed beneficiary may 
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recover is the value of what he has lost; 99 and the 
amount of property to which the disappointed ben¬ 
eficiary is entitled is limited by the renounced gift. 1 

Obligation of legatees and devisees to contribute . 
Whether the court should require the various lega¬ 
tees and devisees to contribute in order to equalize 
the loss sustained by one or some beneficiaries as a 
result of the surviving spouse’s renunciation of the 
will of deceased spouse depends on the provisions 
of the statute in effect at the time of the renuncia¬ 
tion, 2 and the intention of the testator, 3 In general, 
where the loss resulting from renunciation falls ex¬ 
clusively or disproportionately on one or a few 
beneficiaries to the advantage of others, an obliga¬ 
tion to contribute is held to rest on the others. 4 
However, a statute authorizing equalization of lega¬ 
cies and bequests to meet such loss has been held 
not to impose an obligation to contribute on dev¬ 
isees; 5 nor does such rule permit an apportionment 
of the obligation to contribute which is inequitable 
and defeats the clear intention of the testatrix. 6 


96. U.S.—Lowry v. Commerce Trust 
Co., D.C.Mo., 9 F.2d 472. 

97. N.J.—Latorraca v. Latorraca, 26 
A.2d 522, 132 N.J.Eq. 40, affirmed 
31 A.2d 819, 133 N.J.Eq. 298. 

Ohio.—Brennenmn v. Seeds, Prob., 71 
N.E.2d 724. 

Tex.—Wipft v. Wipff, Civ.App., 209 
S.W.2d 947. 

69 C.J. p 1147 note 38. 

Appropriation of grift by equity 
If a testator has affected to dispose 
of property not his own and has giv¬ 
en a benefit to the person to whom 
that property belongs, and, if the 
latter insists on retaining his own 
property which testator has attempt¬ 
ed to give to another, equity will ap¬ 
propriate the gift made to him for 
the purpose of making satisfaction 
out of it to the person whom he has 
disappointed by the assertion of his 
rights. 

N.Y.—In re Merritt's Estate, 4 N.Y.S. 
2d 888, 264 App.Div. 292, modified 
on other grounds In re Lyon, 21 N. 
E.2d 3G5, 280 N.Y. 391. 

98. Tenn.—Johnson v. Covington, 
251 S.W. 893, 148 Tenn, 47. 

99. Value of property fixed by 
amount paid 

Where petitioner, who was a dev¬ 
isee of realty under testator’s will, 
paid testator’s widow ten thousand 
dollars for the interest that widow 
acquired in devised realty by her re¬ 
nunciation of the will, the extent 
of petitioner’s loss as result of wid¬ 
ow’s renunciation was measured by 
the ten thousand dollar payment, 
with respect to petitioner’s right to 
compel executors to account for val¬ 
ue of portions of devise of which 


petitioner was deprived by widow’s 
renunciation. 

Wis.—In re Marshall’s Will, 300 N. 
W. 157, 239 Wis. 162. 

1. Tenn.—Meek v. Trotter, 180 S.W. 
176, 133 Tenn. 145. 

69 C.J. p 1147 note 33. 

2. Ill.—Kane v. Schofield, 76 N.E. 
2d 216, 332 Ill.App. 505. 

3. Iowa.—In re Dluhos’ Estate, 70 
N.W.2d 549, 246 Iowa 1043. 

4. Ill.—Kane v. Schofield, 76 N.E.2d 
216, 332 Ill.App. 505. 

69 C.J. p 1147 note 40. 

Insufficiency of renounced share 
Where personalty and interest in 
realty relinquished by widow re¬ 
nouncing will were not sufficient to 
compensate fully a grandson whose 
specific devise of personalty was re¬ 
duced by reason of renunciation, 
grandson was entitled, under stat¬ 
utes, to contribution from the other 
specific devisees of personalty in 
proportion to the value of the es¬ 
tate received by them under the will, 
and in such loss the grandson would 
bear his proportionate part, notwith¬ 
standing grandson was not an heir 
at law. 

Ky.—Ruh's Ex’rs v. Ruh, 110 S.W.Sd 
1097, 270 Ky. 792. 

To effectuate testator’s intention 
Where bequests to a church and 
hospital, which were conditioned on 
remainder of estate after payment of 
money bequests amounting to five 
thousand dollars, would he wiped 
out by diminution of the remainder 
resulting from election of spouse, 
whom testatrix married after execu¬ 
tion of will, to take under intestate 
law unless contribution be required 
from other legatees, in order to carry 
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out intentions of testatrix the church 
and hospital were entitled to such 
contribution from other legatees 
named in will, since testatrix had 
not contemplated the situation which 
arose. 

Ohio.—Hill v. McMIllen, 1 Ohio Supp. 
239. 

Remaindermen; accelerated remain¬ 
ders 

(1) Where testator gave a remain¬ 
der interest in certain realty to cer¬ 
tain niece on the death of his wife, 
and the widow renounced the will 
and elected to take under statute, the 
niece’s remainder was advanced, but 
a charge would be placed on the 
realty for the proportionate part nec¬ 
essary to make whole specific gifts 
which were depleted by the widow's 
renunciation. 

Kan.—Tomb v. Bardo, 114 P.2d 320, 
153 Kan. 766. 

(2) Where all legatees, including 
remaindermen, were to suffer diminu¬ 
tion in property because of widow’s 
renunciation of all benefits under 
will, and remainders of remainder¬ 
men were accelerated, the other leg¬ 
atees were entitled to indemnification 
from those whose remainders were 
accelerated. 

Md.—Dowell v. Dowell, 9 A.2d 593, 
177 Md. 370, 125 A.L.R. 1008. 

5. Ill.—Dunshee v. Dunshee, 104 N. 
E. 1100, 263 Ill. 188. 

69 C.J. p 1148 note 41. 

6. N.Y.—In re Devine’s Estate, 263 
N.Y.S. 670, 147 Misc. 273. 

Priority among beneficiaries 
The interest of a surviving spouse 
who elects not to take under the will 
of a deceased spouse is similar to 
that of a preferred creditor, and a 
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In some jurisdictions, liability to contribute has 
been denied generally in the abence of a testamen¬ 
tary provision therefor. 7 Thus, liability has been 
denied where the will shows that the testator did 
not intend to treat his heirs at law equally, 8 or had 
expressly provided that the loss should be borne en¬ 
tirely by a named legatee in exoneration of the 
others, 9 particularly where it further appears that 
plaintiff seeking contribution made no effort to have 
the property renounced by the widow sequestered 
to compensate him for his alleged loss. 10 

The rule that all beneficiaries be required to con¬ 
tribute ratably to satisfy the elective share of a ben¬ 
eficiary renouncing the will is discussed supra § 1290. 

Liability of specific, general, and residuary lega¬ 
tees . The liability of legatees, specific, general, and 
residuary, as between themselves, is governed by the 
manifest purpose of the testator to be gathered from 
his will. 11 Sometimes, in the absence of a definite 
disclosed intention to the contrary, reimbursement 
has been allowed out of the testator’s general or 
residuary estate, 12 after satisfaction of specific lega¬ 
cies, 13 general legacies abating proportionately, 14 
although in some cases the liability of the estate to 
reimburse has been denied ; 15 and, in some jurisdic¬ 
tions, a statutory provision in general terms is con¬ 
strued as vesting in the courts an equitable authority 
over the apportionment of the charge, and the court, 
in the exercise of such authority, has apportioned the 
amount withdrawn by the surviving spouse out of 
pecuniary legacies, charitable gifts, and the resid¬ 
uary fund, and has refused to burden the residuary 
fund wholly therewith. 16 


Where a widow elects to take one half of her 
husband’s realty and personalty, devisees and lega¬ 
tees of specific property whose devises and legacies 
are reduced thereby cannot compel general or 
residuary devisees or legatees to compensate them 
for the loss they sustain, the loss being equalized 
among all the devisees and legatees by the renuncia¬ 
tion itself, since the widow had no choice but to 
take equally from each. 17 However, it has also 
been held that if both specific and residuary legatees 
and devisees suffer because of a spouse’s renuncia¬ 
tion of the will, the pecuniary legatees and devisees 
must first be made whole before the residuary lega¬ 
tees and devisees may receive anything. 18 

Where, under the statute, the surviving spouse 
renouncing the will takes one half of the net dis¬ 
tributable estate, one who receives a specific legacy 
under the will must, to free his gift, pay, first, that 
proportion of the funeral and administration ex¬ 
penses and debts which the value of his gift bears 
to the value of all of the assets of the estate, and, 
secondly, that proportion of the sum payable to the 
electing spouse which the value of the particular 
specific legatee’s gift bears to the total value of the 
gifts to all specific legatees other than those taken 
by the surviving spouse, 19 

The order in which property of the estate will 
be held liable for the satisfaction of the statutory 
interest of a surviving spouse renouncing the will 
is discussed supra § 1288 h. 

Sale of property required . Where the effect of 
a renunciation of the will is to create separate inter¬ 
ests in the real property of the estate, the estate may 
be ordered sold for the purpose of making an 


disappointed legatee whose bequest 
has been taken to pay either testa¬ 
tor’s debts, or to compensate a re¬ 
nouncing surviving spouse, cannot 
call on other beneficiaries, whose 
gifts have a priority over his, for 
either compensation or contribution. 
Ohio.—Citizens Nat. Bank v. Linn, 7 
Ohio Supp. 192. 

Where no plurality of gifts is in¬ 
volved so that choice of one gift 
may be construed as exclusion of 
other, chancellor cannot make com¬ 
pensation to disappointed devisees. 
Ill. —Townsend v. Townsend, 199 N.E. 
786, 362 Ill. 384, 

7. Md.—Webster v. Scott, 32 A.2d 

475, 182 Md. 118—Devecmon v. 

Kuykendall, 42 A. 963, 89 Md. 25. 

8. Or.—Lambert v. Glover, 216 P. 
744, 108 Or. 252—Glover v. Glover, 
215 P. 990, 108 Or. 61. 

9. Pa.—Appeal of Mohn, 76 Pa. 92. 

XQ. Or.—Glover v. Glover, 215 P. 
900, 108 Or. 61. 


11. Iowa.— Corpus Juris cited in 

Bening v. Eischeid, 39 N.W.2d 299, 
301, 240 Iowa 1294. 

69 C.J. p 1148 note 49, 

12. Fla.—In re Malone's Estate, 54 
So.2d 248. 

Pa.—In ro Edelman’s Estate, 6 A. 
2d 511, 336 Pa. 4, modified on other 
grounds 8 A.2d 799, 336 Pa. 4. 

69 C.J. p 1148 note 50. 

Equitable lien against realty 
Specific devisees whose devises 
were diminished by surviving 
spouse’s election not to take under 
will had an equitable right to be ex¬ 
onerated by residuary devisees and 
have an equitable lien enforceable 
against realty accruing to the resid¬ 
uary estate through surviving 
spouse’s election, and if such proper¬ 
ty was insufneiont to satisfy their 
lien, they were to be fully satisfied 
out of the realty originally devised 
under the residuary clause. 

Ohio.—Wyer v. King, 36 N.B.2d 897, 
67 Ohio App. 321. 
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13. Ohio.—Dunlap v. McCloud, 95 N. 
E. 774, 84 Ohio St 272, 35 L.P.A., 
N.S., 851. 

69 C.J. p 1148 note 51. 

14. Tonn.—Alexander v. McAdams, 
40 S.W.Sd 407, 163 Tonn. 11. 

69 C.J. p 1148 note 52. 

15. Iowa.—Gainer v. Gates, 34 N.W. 
798, 73 Iowa 149. 

69 C.J. p 1148 note 53. 

16. Mich.—In re Mcltae, 146 N.W. 
265, 179 Mich. 595. 

69 C.JT. p 1148 note 54. 

17. Ill.—Gowling v. Gowling, 90 N. 
E.2d 188, 405 Ill. 165, 

69 C.J. p 1147 note 40 [a], 

18. Md.—Marriott v. Marriott, 3 A. 
2d 493, 175 Md. 567. 

19 . N.Y.—In re Wtshart's Estate, 
267 N.Y.S. 391, 149 Misc. 343. 
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equitable distribution among the interested per¬ 
sons. 20 

§ 1296. - Creditors of Party Electing 

In general, the creditors of the party electing may 
attack his interest and may Insist that the right of elec¬ 
tion is not misused to their injury. 

The creditors of the party electing may attack his 
interest, 21 unless under the statute authorizing the 
election a husband may elect to take under the will 
of his wife devising her separate property without 
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subjecting it to the claims of his creditors. 22 It has 
even been held that creditors of the party electing 
may insist that the right of election is not misused 
to their injury. 23 However, creditors of the hus¬ 
band of the party electing may not attack her inter¬ 
est, even though title thereto is in the husband as 
trustee for his wife. 24 

Whether a testamentary gift to a creditor re¬ 
quires him to elect between the gift and his claim 
is discussed supra § 1243. 


J. LEGACIES AS PAYABLE OUT OF, OR CHARGEABLE OF, PROPERTY, ESTATE, 

OR INTEREST 


§ 1297. Property or Fund Subject to Pay¬ 
ment of Legacies in General 

Where the legacies are not made a specific charge 
against any particular property of the testator, they must 
be paid out of the general assets of the estate. 

The rule that where a testator leaves both real 
and personal property the personal estate is the 
primary fund for the payment of pecuniary or gen¬ 
eral legacies, as discussed infra § 1301, may be 
modified in its application by proof of the testator’s 
declarations or intention, 25 as where the will shows 
a clear intention that the real estate shall aid in the 
payment thereof. 26 Moreover, it has been the dis¬ 
position of the courts to maintain all general legacies 
which the testator clearly intended should be paid, 
regardless of the sufficiency of the fund, 27 and, 
where the testator’s intention clearly appears that 
a legacy shall be paid at all events, the real estate 
is liable therefor on a deficiency of personal assets. 28 

General legacies and assets. Where the legacies 
are not made a specific charge against any particular 


property of the testator, they must be paid out of 
the general assets of the estate, 29 which compre¬ 
hends all the property passing under the will after 
the payment of debts, funeral expenses, and adminis¬ 
tration charges. 30 Where the fund set aside for the 
payment of debts of the testator is only partly used, 
the balance may become available for the payment of 
general legacies. 31 

Right of election of nonresident legatee . A non¬ 
resident legatee may elect to take his legacy out of 
the proceeds of land in another state, directed by 
the will to be sold, 32 and thereby escape liability for 
the inheritance tax in the domestic state; 33 and the 
executor cannot compel him to accept payment from 
the personal property, rather than from such pro¬ 
ceeds. 34 

A universal legatee is bound to discharge par¬ 
ticular legacies, 35 and is, in fact, entitled only to 
the residuum, after the payment of legacies and 
debts. 36 


20. Refusal of life estate In part of 
property 

Whore testatrix devised one half of 
her realty to her husband for life 
with remainder to be sold and pro¬ 
ceeds divided among devisees, and 
the other half of the realty to the 
devisee In fee, and the husband 
elected not to take under the will and 
the personalty of testatrix was in¬ 
consequential, the husband was not 
entitled to maintain an action for 
partition of the realty, but the estate 
would be ordered sold for the pur¬ 
pose of making an equitable distribu¬ 
tion among the disappointed devisees, 
after paying one half to the surviv¬ 
ing spouse. 

Ohio,—Shearn v. Shearn, 21 N.E. 2d 
133, 60 Ohio App. 317. 

21. Ohio.—Hessenmueller v. Mulroo- 
ney, 6 Ohio S. & C.P. 123, 4 Ohio 
N.P. 50. 


22. Ind.—Traudt v. Hager man, 60 
N.E. 1011, 27 Ind.App. 150. 

Ky.—Bains v. Globe Bank, etc., Co., 
124 S.W. 343, 136 Ky. 332, 136 
Am.S.R. 263. 

23. N.C.—Tripp v. Nobles, 48 S.E. 
675, 136 N.C. 99, 67 L.R.A. 449. 

24. Tenn.—Cooper v. Pearce, Ch.A., 
62 S.W. 223. 

25. N.Y.—In re Lummis, 166 N.Y.S. 
936, 101 Misc. 258. 

26. Del.—James v. Equitable Sec. 
Trust Co., Ch., Ill A.2d 342. 

N.Y.—Taylor v. Dodd, 58 N.Y. 335. 

27. Mo.—Clotilde v. Lutz, 57 S.W. 
1018, 157 Mo. 439, 50 L.R.A. 847. 

In re Temple’s Estate, 245 S.W. 
633, 211 Mo.App. 71. 

28. Me.—Bragdon v. Smith, 12 A.2d 
665, 136 Me. 474. 

69 C.J. p 1158 note 16. 
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29. Ga.—Young v. Young, 41 S.E.2d 
659, 202 Ga. 694. 

Mass.—-Franklin Square House v. Sis¬ 
kind, 78 N.E.2d, 649, 322 Mass. 556. 

N.Y.—In re Bauer's Will, 45 N.E.2d 
897, 289 N.Y. 326, 144 A.L.R. 543, 
motion denied 47 N.E.2d 440, 289 
N.Y. 840. 

69 C.J. p 1158 note 18. 

30. N.Y.—In re Trevor's Will, 196 N. 
Y.S. 152, 119 Misc. 277. 

31. N.Y.—In re Korzeniewska’s Es¬ 
tate, 297 N.Y.S. 997, 163 Misc. 323. 

32. Ill.—People v. Kellogg, 109 N.E. 
304, 268 Ill. 489. 

33. Ill.—People v. Kellogg, supra. 

34. Ill.—People v. Kellogg, supra. 

35. La.—Sarce v. Dunoyer's Ex'r, 11 
La. 220. 

69 C.J. p 1158 note 25. 

36. La.—Sarce v. Dunoyer's Ex’r, su¬ 
pra. 
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§ 1298. Legacies as Charge on Property, Es¬ 
tate, or Interest in General 

a. In general 

b. As creating lien 

a. In General 

The intention of the testator controls In determining 
the amount, nature, and extent of the charge of a legacy 
on property or income. 

The intention of the testator as either expressly 
or impliedly contained in the provisions of the will 
controls in determining the amount, nature, and 
extent of the charge, 37 as whether it is a definite 
pecuniary legacy, 33 a bequest for the care and main¬ 
tenance of a burial plot, 39 for the upkeep of prop¬ 
erty as a home, 40 or for other particular purposes. 41 
A bequest of a specified salary to an employee as 
long as employed is not a testamentary direction that 
the employee should continue as such, and does not 
create a permanent charge. 42 In doubtful cases the 
tendency is to favor a construction of provisions 
for the payment of legacies, if possible, as charges 
rather than conditions, because of an apparent aver¬ 
sion to declare forfeitures and an inclination to 
favor the early vesting of estates. 43 

Formal requisite of will to create charge. Where 
a legacy is charged on land, the will is considered 
in respect of the charge as passing a part of the 
land to the extent of the charge, and in order to 
create a valid charge the will must be executed in 
the same manner as a will for devising land. 44 

Necessity of mortgage. A bequest of the interest 
on a sum of money as long as the beneficiary lives, 
etc., “to be left secured on my real estate,” does 
not require the legacy to be secured by a mortgage 
on the testator’s real estate, but creates a charge 


thereon without the aid of a mortgage. 46 Under a 
statute providing that the heirs or other debtors of a 
legacy shall be bound by mortgage for the legacy, 
to the amount of the value of the immovable prop¬ 
erty, a legacy is secured by a mortgage on all the 
immovable property. 40 It has been held that a stat¬ 
ute giving a mortgage to the legatee applies to in¬ 
stances in which the heirs refuse to discharge the 
legacy. 47 

Feed and provisions for animals. A legacy of hay 
and grain for certain stock is complied with if suffi¬ 
cient quantities of such hay and grain are supplied 
to conform to the requirements of the will, 48 and it 
is not necessary to furnish hay and grain for stock 
which the legatee did not keep 49 or to furnish a 
prepared food for chickens. 60 

Effect of prior decisions. Since the wording of 
wills is seldom the same, prior decisions are not con¬ 
trolling in determining the question of the charge 
of legacies; but, if a long course of decisions has es¬ 
tablished a particular meaning as belonging to par¬ 
ticular words, the testator must be supposed to have 
used such words in this sense, and they must be so 
construed. Short of that, however, very little effect, 
it has been said, is to be attributed to the former 
cases. 61 

b. As Creating Lien 

A charge, when Imposed for legacies or property de¬ 
vised or bequeathed, creates an equitable lien to be sat¬ 
isfied out of the specific property charged. 

A “charge,” as used in the law of wills, as an ob¬ 
ligation imposed on a person or estate, when imposed 
for legacies on property devised or bequeathed, 
creates a lien to be satisfied out of the specific prop¬ 
erty charged, 62 but not where the legacy is merely 


37. Ill.—Cox v. Snyder, 241 Ill.App. 
471. 

38. Iowa.—In re Phearman's Estate, 
232 3ST.W. 826. 211 Iowa 1137, 82 
A.L.R. 674. 

69 C.J. p 1158 note 30. 

39. Mich.—In re Moore's Estate, 14C 
3ST.W. 319, 179 Mich, 237. 

69 C.J. p 1158 note 33. 

40. N.C.—Snow v. Boylston, 117 S.E. 
14, 185 N.C. 321. 

69 C.J. p 1158 note 34. 

41. Miss.—Roberts v. Burwell, 78 So. 
357, 117 Miss. 451. 

69 C.J. p 1158 note 35. 

42. Mass.—Ramsdell v. O’Connell, 
163 3ST.E. 793, 269 Mass. 296. 

43. Mo.—Friesz v. Friesz, 127 S.W. 
2d 714, 344 Mo. 698. 

44. Mass.—In re Winslow, 14 Mass. 
422. 


45. N.J.—Plum v. Smith, 62 A. 7C3, 
70 N.J.Eq. 602. 

46. La.—Le Coaster v. Lafon Asy¬ 
lum, 99 So. 22, 155 La. 158. 

47. La.—Carraby v. His Creditors, 3 
La.Ann. 491. 

40 C.J. p 1361 note 53 [g]. 

48. Ind.—Corko v. Citizens' State 
Bank of Spencerville, Ohio, 125 N. 
E. 238, 72 Ind.App. 328. 

49. Pa.—In re Gingrich's Estate, 74 
A. 611, 226 Pa. 9. 

69 C.J. p 1158 note 38. 

50. Ind.—Cerko v. Citizens’ State 
Bank of Spencerville, Ohio, 125 N. 
E. 238, 72 Ind.App. 328. 

51. Mich.— 1 Thurber v. Battey, 63 N. 
W. 995, 105 Mich. 718. 

69 C.J. p 1159 note 41. 

52. U.S.—Boal v. Metropolitan Mu¬ 
seum of Art, C.C.A.N.T., 298 F, 894. 

Ill.—Corpus Juris quoted in Barren- 
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schoen v. Grosch, 28 N.E.2d 181, 
184, 306 Xll.App. 200, 

Mo.—Brown v. Lyle, 161 S.W.2d 701, 
236 Mo.App. 1041. 

Compared with trust or Ufa estate 

(1) An equitable charge on devised 
property is an equitable Hon rathor 
than a technical trust The lien is 
merely the legatee's security for pay¬ 
ment of his legacy when it becomes 
due. 

Ill.—Dial v. Dial, 38 N.E.2d 43, 378 
Ill. 276. 

(2) If a testator devises or be¬ 
queaths property subject to payment 
of certain sums of money to third 
person, he creates an equitable 
charge, not a trust 

Miss.—Ogle v. Durley, 77 So.2d 688. 

(3) Devise of farm to testator's 
son, requiring devisee to pay testa¬ 
tor’s widow three dollars per acre 
each year during her life, and pro- 
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given and not made a charge on any property. 53 
Where a legacy is payable from personalty, it is not 
a lien on the testator’s land. 54 

Where, however, a legacy is a charge on the real 
estate, it becomes a lien thereon, 55 or on the pro¬ 
ceeds arising from a sale thereof; 56 and this lien 
arises, even though the legacy is not expressly made 
a charge on the land, 57 as where the legacy is made 
payable out of the proceeds or income of the es¬ 
tate. 58 A lien has also been held to arise, even 
though the estate is very large, and there is probably 
sufficient income to pay the bequest without resort¬ 
ing to a sale of any of the property belonging to the 
estate. 59 On the other hand, there is no such lien 
where the charge is personal only; 60 and it has been 
held that there is no lien on the land to secure pay¬ 
ments directed to be made by the devisee to other 
beneficiaries to equalize their shares. 61 

Land conveyed by the testator in his lifetime is 
not charged with a lien for a legacy of the purchase- 


money notes, as a money legacy, 62 although it may 
be subject to a vendor’s lien for the payment of the 
notes. 63 

Nature and extent of lien . This lien is equitable 
in nature, 64 extends to the income of the land as 
well as the land, itself, 65 attaches at the death of the 
testator, 66 and is superior to the rights of those 
claiming under the devisee of the land, 67 or to a 
claim of the occupant for the value of improve¬ 
ments. 68 Where the will expressly makes the legacy 
a lien on particular land, it attaches to the land, 
into whatever hands it may come, 69 except where 
it is sold to pay the testator’s debts, as discussed 
infra § 1299, and except where the land is conveyed 
under a contract of sale made by the testator, 70 in 
which case the Hen attaches only to the purchase 
money. 71 

In the absence of restrictions or limitations, such 
a lien is on the land in its entirety, 72 and persons 
claiming under the devisee cannot have the charge 


viding that such sum should remain 
a lien on premises during- widow's life 
or until it was fully paid created an 
equitable charge or lien on property 
and not a trust. 

Iowa.—Anderson v. Anderson, 12 NT. 

W.2d 571, 234 Iowa 277. 

(4) Where testatrix* will left farm 
to her son, but directed that he 
should divide income with his sister 
during sister’s life, sister’s interest 
was an equitable charge rather than a 
trust or a life estate. 

Miss.—Ogle v. Durley, supra. 

(5) Where a will provided that cer¬ 
tain income was to go to testator’s 
son during son's lifetime and that 
then certain sum from such income 
was to be paid son’s widow until she 
■died or remarried, widow's rights 
were in nature of an equitable charge, 
not life estate. 

Pa.—In re Flinn’s Estate, 118 A.2d 

192, 383 Pa. 79. 

(6) Under will devising interest 
in realty to son as trustee for testa¬ 
tor’s afflicted daughter and enjoining 
son to see that daughter had proper 
care as long as she lived with re¬ 
mainder to son in fee simple, testa¬ 
tor created a trust for benefit of 
daughter and did not give her a mere 
equitable charge or lien on land as 
security for payment of whatever 
amount might be necessary for her 
maintenance, and it was intended 
that son should deal with property 
for benefit of his sister and not mere¬ 
ly that he should refrain from com¬ 
mitting waste or from transferring 
his title to an innocent purchaser for 
value. 

Ill.—Dial v. Dial, 88 N.E.2d 43, 378 

Ill. 276. 


53. U.S.—Sowles v. St. Albans First 
Nat. Bank, C.C.Vt., 54 F. 564. 

69 C.J, p 1159 note 47. 

Fact that bequest was a demonstra¬ 
tive legacy does not make it a lien 
on the real estate unless there is 
something in the will to show an ex¬ 
press or implied direction to that 
effect. 

Ill.—Lenzen v. Miller, 37 N.E.2d 833, 
378 Ill. 170. 

54. Pa.—In re Morgan’s Estate, 
Orph., 1 Fiduciary 91. 

69 C.J. p 1159 note 49. 

55. Cal.—Buttram v. Finley, 99 P.2d 
1093, 37 C.A.2d 459. 

Ga.—Blanchard v. Gilmore, 69 S.E,2d 
753, 208 Ga. 846. 

Neb.—Burton v. Defenbaugh, 273 N. 

W. 489, 132 Neb. 851. 

Ohio.—Bauman v. Bauman, Prob., 88 
N.E.2d 196. 

Pa.—Vassilakis v. Vassilakis, 89 A.2d 
789, 371 Pa. 268. 

Tenn.—Podesta v. Podesta, 189 S.W. 

2d 413, 28 Tenn.App. 282. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A.L.R.2d 603. 

69 C.J. p 1159 note 51. 

56. N.Y.—In re Gargiulo’s Will, 245 
N.T.S. 173, 138 Misc. 90. 

69 C.J. p 1159 note 52. 

57. Wis.—Egan v. Siegel, 233 N.W. 
569, 203 Wis. 119. 

58. N.T.—In re Gargiulo's Will, 245 
N.T.S. 173, 138 Misc. 90. 

S.D.—Langan Realty Co. v. Dixon, 
191 N.W. 444, 46 S.D. 170. 

59. S.D.—Langan Realty Co. v. Dix¬ 
on, supra. 

60. La.—New Orleans v. Baltimore, 
13 La.Ann. 162. 

69 C.J. p 1159 note 56. 
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61. Ky.—Jasper v. Bristow, 30 S.W. 
2d 965, 235 Ky. 259. 

69 C.J. p 1159 note 57. 

62. Tenn.—Parsons v. Kinzer, 3 Lea 
342. 

63 . Tenn.—Parsons v. Kinzer, supra. 

64. Cal.—Buttram v. Finley, 99 P.2d 
1093, 37 C.A.2d 459. 

Ga.—Blanchard v. Gilmore, 69 S.E.2d 
753, 208 Ga. 846. 

Ill.— Corpus Juris quoted in Barren- 
scheen v. Grosch, 28 N.E,2d 181, 
184, 306 Ill.App. 200.- 
Mo.—Brown v. Lyle, 161 S.W.2d 701, 
236 Mo.App. 1041. 

Tenn.—Podesta v. Podesta, 189 S.W. 

2d 413, 28 Tenn.App. 282. 

69 C.J. p 1160 note 61. 

65. N.Y.—Hallett v. Hallett, 2 Paige 
15. 

66. Iowa.— Corpus Juris cited in 
Pfeifer v. Finn, 30 N.W.2d 481, 239 
Iowa 24. 

N.T.—Wiltsie v. Shaw, 3 N.E. 331, 
100 N.T. 191. 

67. N.J.—Wain v. Emley, 26 N.J.Eq. 
243. 

69 C.J. p 1160 note 64. 

68. N.T.—Bennett v. Akin, 38 Hun 
251. 

69. N.T.—Meeker v. Meeker, 121 N. 
Y.S. 1051, 137 App.Div. 537, affirmed 
94 N.E. 626, 201 N.T. 205, 33 L.R.A., 
N.S., 816, Ann.Cas.l912A 930. 

69 C.J. p 1160 note 66. 

70. N.T.—Guelich v. Clark, 3 

Thomps. & C. 315. 

71. N.T.—Guelich v. Clark, supra. 

72. Ill.—Sullivan v. Sullivan, 242 Ill. 
App. 501. 
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apportioned among them according to their respec¬ 
tive interests; 73 but, where it was the intention of 
the testator that the legacy was to be paid by only 
one of several devisees, it is a lien only on his share 
of the land; 74 and it has also been held that, where 
land on which legacies are a lien is partitioned 
among several devisees, the lien ceases on the land 
as a whole and becomes a charge on the several 
parts proportionately. 75 Where the legacy is made 
a charge on the land to the extent of a certain por¬ 
tion of its value, as estimated by the testator, the 
extent of the lien is determined from such estimated 
value, and not from the market value at the time 
of foreclosure. 76 

§ 1299. - Property, Estate, or Interest 

Charged 

a. In general 

b. Whole estate or particular interest or 

fund 

c. Testator’s estate or interest only; 

debts of testator 

d. Where several parcels or funds; ap¬ 

portionment 

e. Land devised to executor or trustee 

f. Land acquired after execution of will 

a. In General 

The clear intention of the testator is the controlling 
factor in determining whether, and to what extent, and 
on what property, estate, op interest, a legacy Is a 
charge. 

The clear intention of the testator, as construed 
by the usual rules of construction, from the provi¬ 
sions of the will and, in case of ambiguity, in con¬ 


nection with the surrounding circumstances, is the 
controlling factor in determining whether, and to 
what extent, and on what property, estate, or inter¬ 
est, a legacy or legacies are a charge, 77 and wheth¬ 
er or not it or they are a preferred charge there¬ 
on. 78 According to such intention, a legacy or 
legacies may be a charge on the estate or interest 
given the widow for life or during widowhood, 70 
or for a term of years, 80 or on remaindermen as well 
as the life estate. 81 So, where the will manifests 
such an intention in clear and definite language, a 
devise or bequest may be charged with the payment 
of other legacies, or charges, or a portion thereof, 82 
and the person so charged may himself be entitled 
to take beneficially a portion of the fund. 83 A lega¬ 
cy payable under a devise which is conditioned on 
such payment is not a charge against the estate. 84 

b. Whole Estate or Particular Interest or Fund 

Depending on the Intention of the testator, as con¬ 
strued from the provisions of the will, legacies may be a 
charge on the whole estate, or only on a particular In¬ 
terest. 

Where such appears to be the testator’s intention 
as construed from the provisions of the will, legacies 
become a charge on the whole estate, realty as well 
as personalty as a mixed fund, 85 as where they are 
not charged on any particular property or fund, 86 
and, at the time of the execution of the will, the per¬ 
sonal estate was inadequate to pay the legacies be¬ 
queathed. 87 However, if it is evident from the 
provisions of the will that such was the testator’s 
intention, legacies become a charge only on a par¬ 
ticular interest, 88 such as the interest of a life 
tenant; 80 or where the will, expressly or by neccs- 


73. Ill.—Sullivan v. Sullivan, supra. 

74. N.C.—Carter v. Worrell, 2 S.E. 
528, 96 N.C. 358, 60 Am.R. 420. 

75. Pa.—McLanahan v. Wyant, 2 
Penr. & W. 279. 

09 C.J. p 1160 note 73. 

76. N.Y.—Mahoney v. Breckenridge, 
82 N.Y.S. 537, 84 App.Div. 156. 

77. Ark.—Mack v. Rittenhouse, 173 
S.W.2d 1002, 206 Ark. 30. 

Ill.—People ex rel. Courtney v. Wil¬ 
son, 63 N.E.2d 794, 327 Ill.App. 231. 

Kan.—In re Ellertson's Estate, 142 
F.2d 724, 157 Kan. 492. 

Pa.—In re Kelso’s Estate, Orph., 34 
Del.Co. 148—In re Diggin’s Estate, 
Orph., 95 PIttsb.Deg.J. 213. 

Tex.—Williams v. Smith, Civ.App., 
200 S.W.2d 201, reversed on other 
grounds 206 S.W.2d 208, 146 Tex. 
269—Brainerd v. First Nat. Bank, 
Civ.App., 169 S.W.2d 802, modified 
on other grounds 174 S.W.2d 953, 
141 Tex. 558. 

69 C.J. p 1160 note 81. 


78. N.Y.—In re Devine’s Estate, 263 
N.Y.S. 670, 147 Misc. 273. 

69 C.J. p 1160 note 82. 

79. Ala.—Ex parte Dickson, 64 Ala. 
188. 

N.Y.—Linzy v. Whitney, 96 N.Y.S. 
1075, 110 App.Div. 462. 

80. Ky.—Huh loin v. Iluhloin, 8 S.W. 
260, 87 Ky. 247, 10 Ky.L. 107. 

81. Ky.—Morehead’s Ex'r v. France, 
154 S.W. 378, 153 Ky. 44. 

69 C.J. p 1161 note 90. 

82. Va.—Gilley v. Nidermaier, 10 S. 
E.2d 484, 176 Va. 32. 

69 C.J. p 1161 note 92. 

83. Pa.—In re Harman's Estate, 19 
A. 1021, 135 Pa, 441. 

69 C.J . p 1161 note 93. 

84. Ind.—Hall v. Curd, 181 N.E. 168, 
94 Ind.App. 440. 

Charge against land specifically de¬ 
vised see infra § 1304. 

85. U.S. — Hartford - Connecticut 
Trust Co. v. Eaton, D.C.Conn., 8 F. 
Supp. 218. 


Cal.—In re Klmmis* Estate, 175 P.2d 
53, 77 C.A.2d 233. 

Pa,—Oelenssa v. Ruccia, 23 Pa.Dist. 
Sc Co. 393. 

In ro Barley's Estate, Orph., 36 
Del.Co. 377. 

CD C.J. p 1163 note 28. 

Demonstration, of source of pay¬ 
ment of legacy is directory only to 
executors, and Quantum of legacy is 
charge on general estate. 

N.Y.—In re Borden’s Will, 288 N.Y.S. 
957, 159 Misc. 766. 

88. N.H.—Holt v. Burns, 90 A. 969, 
77 N.H. 271. 

60 C.J. p 1164 note 29. 

87. N.Y.—In re Herbora, 178 N.Y.S. 

582, 189 App.Div. 319. 

69 C.J. p 1164 note 30. 

8a Kan.—Lytle v. Wade, 284 P. 411, 
129 Kan. 671. 

69 C.J. p 1164 note S3. 

89. Va.—Broaddus v. Gresham, 26 S. 
E.2d 33, 181 Va. 725, 

69 C.J. p 1164 note 34. 
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sary implication, so directs, they are payable from 
a particular property or fund, 90 such as a business 
owned by the testator, 91 in which case the property 
or fund charged may be protected from other deduc¬ 
tions or legacies ; 92 nor can other property or assets 
of the testator be subjected to payment of the legacy 
until such property or fund has been exhausted. 93 
Where the will provides for the payment of any 
deficiency in a legacy from a designated part of the 
estate, it shows a clear intention not to charge the 
deficiency on the general estate. 94 A testator may 
so charge a money legacy on a particular fund as 
to make the legacy follow the fate of the fund. 95 

c. Testator’s Estate or Interest Only; Debts of 

Testator 

A charge of legacies covers only the estate or interest 
owned by the testator, and is subject to his debts. 

A charge of legacies covers only the estate 
or interest owned by the testator, 96 and is subject 
to his debts; 97 and where part of the land, subject 
to the charge of a legacy, is sold to pay debts of the 
testator, the legacy is not a charge on the land 
sold. 98 In case of a will by a wife, it cannot be as¬ 
sumed that land owned by her was subject to curtesy 
so that a charge placed thereon by her was invalid. 99 

d. Where Several Parcels or Funds; Apportion¬ 

ment 

Several bequests or devises of the same character 
are each proportionately liable for a pecuniary legacy 
to a third person, which is not made a charge on any 
particular portion of the estate. 

Several bequests or devises of funds or property, 
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of the same character, are each proportionately lia¬ 
ble for a pecuniary legacy to a third person, which 
is not made a charge on any particular portion of the 
estate, 1 and, in the case of funds or property in¬ 
herited, the same proportionate liability exists. 2 
Except where the intention of the testator, as con¬ 
strued from the provisions of the will, was that a 
charge for legacies was to attach equally to the 
several parcels of property bequeathed or devised, 3 
where separate parcels or interest of real estate or 
other property subject to the charge of a legacy or 
legacies are bequeathed or devised to different per¬ 
sons, the charge should be apportioned among the 
different parcels, in proportion to their value, 4 par¬ 
ticularly where the will expressly so provides; 5 
and, where real and personal estate is given, by will, 
to the same persons, charged, as a mixed fund, with 
legacies, the charge will be apportioned between the 
real and personal estates according to their relative 
value. 6 

Where, however, such appears to be the testator's 
intention, the charge may attach to several parcels 
of lands as one property, 7 and it has been held that, 
where a legacy is charged on the whole of the real 
estate, consisting of two tracts, one of which is 
specifically devised, and the other of which descends 
to the legatee as heir at law, the tract devised cannot 
be charged with a pro rata share of the legacy, but 
the inherited tract, if sufficient, is chargeable with 
the whole legacy. 8 

Marshaling and subrogation . The doctrine of 
marshaling assets and securities applies to legacies 
charged on different funds or properties. 9 Where 


90. Mo.—Lang v, Taussig, 180 S.W. 
2d 698. 

N.Y.—In re Levy's Will, 26 N.Y.S.2d 
226, 261 App.DIv. 947, affirmed 36 
N.E.2d 936, 286 N.Y. 692. 

In re Grlmloy’s Estate, 113 N.Y.S. 
2d 66, 201 MIsc. 1107, 1108. 

In re Kelly's Will, 86 N.Y.S.2d 
441—In re Hart's Will, 43 N.Y.S. 
2d 488. 

69 C.J. p 1164 note 35. 

91. Mich.—Fhilllpson v. Phillipson, 
4 M.W.2d 477, 302 Mich. 84. 

N.Y.—In re Bauer's Will, 46 N.E.2d 
897, 289 N.Y. 326, 144 A.L.R. 543, 
motion denied 47 N.E.2d 440, 289 
N.Y. 840. 

69 C.J. p 1164 note 36. 

92. Ala.—Brizendine v. American 
Trust & Sav. Bank, 101 So. 618, 211 
Ala. 694. 

69 C.J. p 1164 note 37. 

93. Miss.—Montgomery v. Millikin, 
13 Miss. 151, 43 Am.D. 507. 

94. Ark.—Stifft v. W. B. Worthen 
Co., 6 S.W.2d 527, 177 Ark. 204. 


95. Ga.—Young v. Young, 44 S.E.2d 
659, 202 Ga. 694. 

96. Tex.—Brainerd v. First Nat. 
Bank, Civ.App., 169 S.W.2d 802, 
modified on other grounds 174 S.W. 
2d 953, 141 Tex. 558. 

Wash.—In re Brown's Estate, 110 P. 

2d 867, 7 Wash.2d 717. 

69 C.J. p 1161 note 96. 

Life insurance not passing under will 
Where the testator died leaving no 
property other than life insurance 
and his will made several bequests 
but did not refer to the insurance, 
the insurance passed to his heirs un¬ 
der the statute and the bequests could 
not be paid out of it. 

Tenn.—Malone v. Shoffner, 4 Tenn. 
App. 538. 

97. N.Y.—In re Van Valkenburgh’s 
Will, 298 N.Y.S. 819, 164 Misc. 295. 

69 C.J. p 1161 note 97. 

98. Ky.—Curd v. Field, 45 S.W. 92, 
103 Ky. 293, 10 Ky.L. 2016. 

99. Mo.—Elam v. Phariss, 232 S.W. 
693, 289 Mo. 209. 

69 C.J. p 1161 note 1. 
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1. Va.—Bane v. Adair, 82 S.E. 734, 
116 Va. 587. 

69 C.J. p 1162 note 2. 

2. Philippine.—Puentes v. Canon, 6 
Philippine 117. 

3. Kan.—Lytle v. Wade, 284 P. 411, 
129 Kan. 671. 

69 C.J. p 1162 note 4. 

4. Conn.—Cunningham v. Cunning¬ 
ham, 43 A. 1046, 72 Conn. 253. 

69 C.J. p 1162 note 5. 

5. Md.—Emory v. Emory, 46 A. 977, 
91 Md. 531. 

6. N.C.—Atkins v. Kron, 37 N.C. 423. 

69 C.J. p 1162 note 7. 

7. Pa.—Thewlis v. Fenton, 73 A. 184, 
224 Pa. 25. 

8. Md.—Mitchell v. Mitchell, 21 Md. 
244. 

9. N.Y.—In re Woodward's Estate, 
22 N.Y.S.2d 231, 174 Misc. 919. 

In re Fuller's Will, 131 N.Y.S.2d 
402. 

69 C.J. p 1162 note 14. 
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the personal estate of a deceased debtor is not suffi¬ 
cient to pay his debts and legacies, and his executor 
exhausts the personal estate in the payment of credi¬ 
tors whose debts are chargeable both on the real 
and personal estate, specific and pecuniary legatees 
who have thus been deprived of their gifts may in¬ 
voke the doctrine of marshaling and thus in equity 
obtain satisfaction of their legacies pro tanto out of 
the real estate descended to the heir , 10 and a specific 
legatee who pays debts for which the real estate is 
liable, to an amount greater than the personalty, can 
stand in the place of the creditors whose claims he 
has paid, and obtain reimbursement out of the realty 
descended for as much as the personal estate is in¬ 
sufficient to pay ; 11 but ordinarily, equity will not 
interfere for such purpose with lands devised, unless 
they were devised subject to the payment of debts . 12 
So, where real estate is by statute made subject to 
the payment of simple contract debts, if a simple 
contract creditor uses or exhausts the personal es¬ 
tate, the legatees will be entitled to stand in his place 
against the land descended . 13 Demonstrative lega¬ 
tees may obtain satisfaction of their legacies from 
lands devised which are subject to the payment of 
debts . 14 


The right of legatees to marshal as against lands 
descended accrues when the legacies are taken to 
pay liabilities of the estate . 15 Where one legacy is 
charged on land, but not as the primary fund, and 
other legacies are given payable from the personalty 
only, and the personalty is not sufficient to pay all 
the legacies, equity will throw on the land the pay¬ 
ment of the legacy charged thereon in aid of the 
other legacies, or, when the former legacy has been 
paid out of the personalty, will subrogate the other 
legacies to the charge of the legacy so paid . 16 

Contribution. A legatee or devisee paying a 
charge is entitled to contribution against other lega¬ 
tees or devisees equally liable . 17 

Individual estate and pozver of appointment. The 
holder of a general testamentary power of appoint¬ 
ment may provide by his will that the appointive 
property merge or blend with his individual estate 
and thus make such property available for the satis¬ 
faction of legacies provided for in his will ; 18 and 
whether there is such a blending of testator's in¬ 
dividual estate with an estate over which he has a 
power of appointment is a question of the testator's 
intention . 19 A testator may appoint the property in 


Nature and enforcement of doctrine 

(1) Equitable doctrine of marshal¬ 
ing assets is in derogation of general 
rule that testator's personal estate, 
which his will does not otherwise dis¬ 
pose of or exempt, constitutes natural 
and primary fund for satisfaction of 
his debts and his estate obligations. 
N.Y.—In re Creem's Will, 147 N.Y.S. 

2d 634. 

(2) Courts of equity will not en¬ 
force rule of marshaling assets where 
it is in apparent hostility to purpose 
and intent of will, and will defeat be¬ 
quests made therein, or where it is in 
defiance of direct or necessarily im¬ 
plied direction in will that individual 
property of testator should be applied 
in solution of particular gift, since 
such application would result in di¬ 
rect subversion of testamentary di¬ 
rection. 

N.Y.—In re Creem's Will, supra. 

Avoiding statute prohibiting per- 
petuitieg 

(1) Where certain trust funds 
which went into testatrix’s residuary 
estate, had already run through two 
lives so that if trust moneys were 
to be applied to second trust which 
came under the category of a general 
legacy, there would be an offense 
against statute prohibiting perpetui¬ 
ties, equitable doctrine of marshaling 
assets would be applied, and principal 
of first trust would be presumed to 
have been applied by trustees to pay¬ 
ment of other legacies than the sec¬ 
ond trust, and it would be presumed 


that second trust was set up out of 
balance of residuary estate. 

N.Y.—:In re Warren's Will, 81 N.Y.S. 
2d 400, 102 Misc. 881. 

(2) Where testamentary trust pro¬ 
vided that on death of survivor of 
testatrix’ daughters a certain sum 
should be paid to named granddaugh¬ 
ter with remainder of trust estate to 
granddaughter's heirs, etc., the realty 
would be allocated to payment of 
granddaughter and rule against per¬ 
petuities avoided. 

N.Y.—New England Trust Co. v. Wil¬ 
cox, 41 N.Y.S.2d 627, affirmed 48 N. 
Y.S.2d 667, 267 App.Dlv. 97G. 

10. Tenn.—Overton v. Lea, 68 S.W. 

250, 108 Tenn. 505. 

69 C.J. p 1162 note 15. 

Pair market value 
Where court allocated realty to 
payment of sum due to beneficiary of 
testamentary trust, beneficiary could 
take realty at fair market value. 

N.Y.—New England Trust Co. v. Wil¬ 
cox, 41 N.Y.S.2d 527, affirmed 48 N. 
Y.S.2d 557, 267 App.Div. 076. 

IX. Ky.—Trumbo v. Sorrency, 3 T.B. 
Mon. 284, 16 Am.D. 103. 

12 - N.Y.— 1 Turner v. Mather, 83 N.Y. 
S. 1013, 86 App.Div. 172, motion de¬ 
nied 70 N.E. 1110, 178 N.Y. 607, af¬ 
firmed 72 N.E. 1152, 179 N.Y. 581. 

69 C.J. p 1163 note 18. 

13. Ala.—Lightfoot v. Lightfoot’s 
Ex’r, 27 Ala. 351. 

69 C.J. p 1163 note 19. 

14. Pa.—In re Barklay’s Estate, 10 
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Pa. 387—Hoover v. Hoover, 5 Pa. 
351. 

15. Tenn.—Douglass v. Baber, 15 
Lea 651. 

16. U.S.—Allen’s Heirs v. Allen’s 
Ex’rs, C.C.Pa., 1 F.Cas.No.242, 3 
Wall.Jr. 289. 

17. Mo.—Galbraith v. Pennington, 
170 S.W. 668, 184 Mo.App. 618. 

69 C.J. p 1163 note 27. 

18. Del.—Equitable Trust Co. v. Del¬ 
aware Trust Co., 61 A.2d 529, 30 
Del.Ch. 348. 

N.Y.—In re Wainwright’s Will, 289 N. 
Y.S. 510, 248 App.Div. 336, motion 
granted 291 N.Y.S. 180, 248 App. 
Div. 891. 

In re Adler’s Estate, 83 N.Y.S.2d 
153, 193 Misc. 19. 

In re Colley’s Will, 134 N.Y.S.2d 
99—In re Lathers’ Will, 64 N.Y.S. 
2d 757—In re Camp's Estate, 64 N. 
Y.S.2d 755. 

Pa.—In re Anderson's Estate, 95 A. 2d 
674, 373 Pa. 294—In ro Jackson’** 
Estate, 12 A.2d 338, 337 Fa. 561, 129 
A.L.II. 819. 

19. Pa.—In re Anderson’s Estate, 95 
A.2d 674, 373 Pa. 294. 

Direction, to trust company 

With respect to whether testatrix 
intended that her individual estate 
should be blended with trust estates 
over which she had power of appoint¬ 
ment, so as to create common fund 
out of which specific legacies should 
be paid, codicil which contained 
words "Ask the Trust to pay any 
debts I have left unpaid” did not 
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such a manner that a court of equity will marshal 
the assets and direct the payment of legacies out of 
the appointive property , 20 and in the absence of a 
different indicia of intention , 21 where the donee of 
a power of appointment, presumably with full knowl¬ 
edge of his personal assets and the appointive prop¬ 
erty, provides for legacies that exceed in amount his 
personal assets, it will be presumed that he intended 
to have the appointive fund utilized for the pay¬ 
ment of such legacies ; 22 but if the personal assets 
are sufficient or far exceed the appointive fund, the 
doctrine of marshaling of assets will not be ap¬ 
plied . 23 Similarly, a common fund may be created 
where the legacies exceed the individual estate of 
the testator , 24 and although the fact that at the time 
of execution of the will the legacies exceeded the in¬ 
dividual estate is not conclusive , 25 it is of great 
probative value . 26 

The doctrine of marshaling of assets may be ap¬ 
plied where an inequity is presented for adjust- 
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ment 27 or to effect the intent of the testator , 28 but 
the courts will refuse to invoke the doctrine where 
no inequities are presented for adjustment . 29 A 
testator having a power of appointment may dis¬ 
pense with the necessity for marshaling assets and 
direct how his individual estate and appointive prop¬ 
erty shall pass . 30 It has been held that legacies are 
chargeable pro rata against property owned by the 
testator and property over which he has a power of 
appointment ; 31 and where a testator makes his own 
estate as well as estates over which he has a power 
of appointment available for the payment of legacies, 
the legacies should be apportioned between the testa¬ 
tor’s own estate and the estates over which he has 
such power on the basis of the net value of each 
estate . 32 

e. Land Devised to Executor or Trustee 

Where the executor fs requested or given a general 
direction to pay legacies, lands devised to him are charged 
with the payment of the legacies. 


establish that testatrix, who had pre¬ 
viously made provision for payment 
of her debts, did not regard the es¬ 
tates as blending for all purposes; 
the quoted words being construable 
as referring to trust company which 
was named as executor of testatrix’ 
estate and not as referring to either 
trust estate over which testatrix had 
power of appointment 
Pa.—In re Jackson's Estate, 12 A.2d 
338, 337 Pa. 561, 129 A.L.R. 819. 

Same beneficiaries 
Where appointment by will of 
donee of power thereof to certain 
residuary trusts was invalid as vio¬ 
lating law against perpetuities, and 
where beneficiaries under such trusts 
were same-persons who were alterna¬ 
tive beneficiaries of appointive prop¬ 
erty under donor’s will, donee’s will 
necessarily implied Intention that her 
personal assets be used to pay lega¬ 
cies. 

N.Y.—In re Creem’s Will, 147 N.Y.S. 
2d 634. 

20. N.Y.—Fargo v. Squiers, 48 N.B3. 
509, 154 N.Y. 250. 

In re Adler’s Estate, 83 N.Y.S.2d 
153, 193 Misc, 19. 

In re Fuller's Will, 131 N.Y.S.2d 
402. 

Residuary estate of donee as exhaust¬ 
ing 1 appointive fund 
Where testator created trust and 
conferred on daughter general power 
to appoint the remainder, and daugh¬ 
ter without referring to power of ap¬ 
pointment, in general residuary 
clause of her will, bequeathed one- 
third of residuary estate to a son, 
another third in equal shares to chil¬ 
dren of deceased son, and directed 
remaining third to be held In trust 
for a son, who was not in being at 

97 C.J.S.—12 


date of death of donor of power, and 
two-thirds of the residuary estate 
would more than exhaust the appoin¬ 
tive fund, marshaling of assets doc¬ 
trine was applicable and the outright 
residuary legatees of daughter would 
be required first to resort to appoin¬ 
tive fund so that partial invalidity of 
will would not result. 

N.Y.—In re Woodward's Estate, 22 N. 
Y.S.2d 231, 174 Misc. 919. 

21. N.Y.—In re Creem's Will, 147 
N.Y.S.2d 634. 

Payment from “general estate” 

Where, preceding residuary clause, 
will contained provisions with re¬ 
spect to payment of debts, funeral 
expenses, taxes, and pecuniary lega¬ 
cies out of testatrix’ “general estate” 
and residuary clause provided that 
remainder of testatrix’ property and 
estate of whatsoever kind and de¬ 
scription, including property and es¬ 
tate over which “I may have any tes¬ 
tamentary power of appointment,” 
should go to residuary legatees, and 
where testatrix’ individual estate was 
insufficient to pay pecuniary legacies, 
fund belonging to estate of testatrix' 
father over which fund testatrix had 
power of appointment could not be 
made available to meet the deficiency 
as to the pecuniary legacies. 

Pa.—In re Shipley’s Estate, 12 A.2d 
347, 337 Pa. 580. 

22. N.Y.—City Bank Farmers Trust 
Co. v. Meyn, 34 N.Y.S.2d 373, 263 
App.Div. 671—In re Lynn's Estate, 
26 N.Y.S.2d 96, 261 App.Div. 513, 
affirmed 39 N.B.2d 266, 287 N.Y. 
627. 

61 C.J. p 1162 note 14 [b] (2). 

23. N.Y.—In re Berwind’s Estate, 42 
N.Y.S.2d 58, 181 Misc. 559. 
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In re Creem’s Will, 147 N.Y.S.2d 
634. 

24. Pa.—In re Jackson's Estate, 12 
A.2d 338, 337 Pa. 561, 129 A.L.R. 
819. 

25. Pa.—In re Jackson’s Estate, su¬ 
pra. 

26. Pa.—In re Jackson’s Estate, su¬ 
pra. 

27. N.Y.—In re Rogers’ Estate, 9 N. 
Y.S.2d 586, 170 Misc. 85. 

Partial failure of power of appoint¬ 
ment 

Where trusts set forth in a certain 
paragraph of the will of testator’s 
widow for the benefit of the children 
of her son were void with respect to 
the estate over which she had the 
power of appointment because of the 
partial failure of the power so that 
appointive estate went to her son, 
equitable considerations required that 
the appointive estate bear the burden 
of legacies. 

N.Y.—In re Peace’s Will, 19 N.Y.S.2d 
181, 259 App.Div. 838, motion grant¬ 
ed 22 N.Y.S.2d 464, 259 App.Div. 
1117. 

28. N.Y.—In re Beams’ Estate, 53 
N.Y.S.2d 21, 186 Misc. 739, adhered 
to 65 N.Y.S.2d 199, 186 Misc. 742, 

29. N.Y.—In re Rogers' Estate, 9 N. 
Y.S.2d 586, 170 Misc. 85. 

30. N.Y.—In re Rogers' Estate, su¬ 
pra. 

31. Mass.—Amerige v. Attorney 
General, 88 N.E.2d 126, 324 Mass. 
648—Fiduciary Trust Co. v. Mishou, 
75 N.E.2d 3, 321 Mass. 615. 

32. Pa.—In re Jackson's Estate, 12 
A.2d 338, 337 Fa. 561, 129 A.L.R. 
819. 
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Lands specifically devised to an executor are not 
necessarily charged with the payment of legacies 
which were given generally with no request or direc¬ 
tion to anyone to pay them , 33 particularly where 
the personal estate was sufficient to pay the lega¬ 
cies ; 34 and this rule has been held to apply where 
the devise to the executor is in the form of a 
residuary devise . 36 The fact, however, that real 
estate was devised to an executor has been con¬ 
sidered a material circumstance in determining 
whether it was the intention of the testator to charge 
the land , 36 and has been held sufficient to charge the 
legacies on the real estate so devised where such 
appears to be the intention of the whole will, as 
where the executor is requested or given a general 
direction to pay the legacies . 37 The view has been 
taken, however, that the realty will not be so charged 
where the estate is specifically devised to a person 
who happens to be one of the executors ; 38 and even 
where the executor is also devisee, a mere general 
introductory direction to the executor will not op¬ 
erate as a charge if it is manifest from the whole 
will that it was not so intended . 39 

A devise of land to testamentary trustees is not 
charged with the payment of legacies where the 
will does not show such an intention . 40 

f. Land Acquired after Execution of Will 

Generally, a charge of legacies on land will not apply 
to land acquired by the testator after the execution of the 
will. 

In the absence of a provision to the contrary a 
charge of legacies on land will not apply to land 


acquired by the testator after the execution of the 
will . 41 Legacies will, however, constitute a charge 
on after-acquired real estate where such was the 
testator's intention as shown by the will 42 or by a 
codicil reexecuting and republishing the original 
will which made legacies a charge on the realty after 
the acquisition of such realty ; 43 and, therefore, real 
estate owned by the testator at the time of his death 
which was acquired subsequent to the execution of 
the will, has been held chargeable with the payment 
of legacies that are a lien on the realty , 44 or where 
the after-acquired realty passes into the residuary 
estate and, in effect, is converted into personalty for 
the payment of the debts and legacies . 46 

§ 1300 .-Principal or Income 

Legacies may be a charge on the corpus of the estate 
as well as on the income, or the charge may be restricted 
to the income from the land charged. 

Legacies may be a charge on the corpus of the 
estate as well as on the income , 46 as on the income 
so far as sufficient, and further on the principal or 
general estate to make up any deficiency in the in¬ 
come to satisfy the charge ; 47 or they may be a 
charge on the income only , 48 in which case any 
deficiency of income cannot be made up from the 
corpus of the estate ; 49 except where the will pro¬ 
vides that such deficiency shall be made up from a 
particular fund . 50 “Income" on which legacies are 
a charge, in the absence of words of restriction, 
means the gross income of the entire estate, not nec¬ 
essary to pay debts or charges of administration and 
not specifically bequeathed , 61 and, where the lega- 


33. Ala.—Newsom v. Thornton, 8 So. 
261, 82 Ala. 402, 60 Am.R. 743. 

69 C.J. p 1187 note 28. 

34. Ky.—McVean v. Wagoner, 58 S. 
W. 594, 22 Ky.L. 634—Porter v, 
Ford, 7 S.W. 29, D Ky.L. 703. 

35. N.T.—Smith v. Atherton, 7 N.T. 
S. 300, 54 Hun 172. 

69 C.J. p 1187 note 30. 

36. N.J.—Paxson v. Potts, 3 N.J.Eq. 
313. 

W.Va.—Bird v. Stout, 20 S.E. 852, 40 
W.Va. 43. 

37. Miss.—Perkins v. First Nat. 
Bank of Yazoo City, 33 So. 18, 81 
Miss. 358. 

69 C.OT. p 1187 note 33. 

38. Va.—Allen v. Patton, 2 S.E. 143, 
83 Va. 255. 

39. Va.—Allen v. Patton, supra. 

40. S.C.—Laurens v. Read, 35 S.C.Eq. 
245. 

69 C.J. p 1187 note 36. 

41. N.T.—Morris v. Sickly, 31 N.E. 
332, 133 N.T. 456, modified on other 
grounds 33 N.E. 373, 137 N.T. 604, 

69 C.J. p 1187 note 40. 


42. N.T.—In re Sargent’s Estate, 214 
N.Y.S. 479, 215 App.Div. 639. 

69 C.J. p 1188 note 42. 

43. N.Y.—Irwin v. Teller, 80 N.E. 
376, 188 N.T. 25, roargument denied 
81 N.E. 1166, 188 N.Y. 578. 

44. N.Y,—Irwin v. Teller, supra 

45. Ind.—Coon v. Coon, 118 N.E. 820, 
187 Ind. 478, 

N.Y.—In ro McEvoy's Estate, 248 N. 
Y.S. 348, 139 Misc. 349. 

46. Ga.—Blanchard v. Gilmore, 69 S. 
E.2d 753, 208 Ga. 846, 

N.J.-—Byrne v. Byrne, 195 A. 848, 123 
N.J.Eq. 6, affirmed 1 A.2d 464, 124 
N.J.Eq. 273. 

69 C.J. p 1164 note 42. 

Liquidation, of principal value 

Money for bequests is merely such 
money as shall constitute a liquida¬ 
tion of the principal value of the as¬ 
set and not that representing current 
earnings. 

N.Y.—In re Morss’ Estate, 299 N.T.S. 
772, 164 Misc. 761. 

47. N.H.—Cobleigh v. Cross, 68 A. 
870, 74 N.H. 603. 

69 C.J. p 1164 note 43. 
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48. Ky.—Kirk’s Adm’rs v. Massie, 
162 S.W.2d 783, 290 Ky. 760. 

69 C.J. p 1164 note 44. 
dividends 

Provision in will directing pay¬ 
ment of certain cash bequests from 
"dividends” derived from assets of 
testatrix’ estate was intended to di¬ 
rect payment of such bequests from 
dividends as that word is ordinarily 
understood, and from any and all in¬ 
come of whatever type or source ac¬ 
cruing to estate subsequent to testa¬ 
trix’ death. 

Cal.—In re Dargie’s Estate, 64 F.2d 
1131, 19 C.A.2d 215. 

Income of business 
N.J.—In re Fox’ Estate, 73 A.2d 575, 
4 N.J. 587. 

69 C.J. p 1164 note 44 [b]. 

49. N.T.—In re Montross, 170 N.T.S. 
842, 104 Misc. 127. 

69 C.J. p 1165 note 45. 

50. Ark.—Stiftt v. W. B. Worthen 
Co., 6 S.W.2d 527, 177 Ark. 204. 

69 C.J. p 1165 note 46. 

51. N.C,—Shepard v. Bryan, 143 S.E. 
835, 195 N.C. 822. 
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cies are to be paid out of such income at the con¬ 
venience of the executor, he is chargeable with the 
gross income received by him from the estate, since 
qualification, 62 and, in case of a failure of this fund, 
resort may be had to the residuary estate to make 
good the deficiency. 63 The rental value of the land 
may be taken as the measure of such income, in the 
absence of evidence of actual income. 64 

Real estate or income . A general charge of leg¬ 
acies on real estate is a charge on the corpus of the 
estate and is not limited to a charge merely on the 
income; and the legacy may be raised out of the 
land. 66 Where the realty is available only when the 
personalty is insufficient, as discussed infra § 1302, 
if the realty is charged with the legacy, rents re¬ 
ceived are applicable thereto, 66 but it has been held 
that, until the realty is actually subjected to the 
payment of legacies, the devisee, and not the legatee, 
is entitled to the rents, 67 and it has also been held 
that the rents of real estate are not assets for the 
payment of legacies even though the land is charged 
with the legacies, unless there is a conversion. 68 
The charge may, however, be restricted to the in¬ 
come from the land charged. 69 


Substituted fund or property . If the income out 
of which a legacy is to be satisfied is divided or im¬ 
properly used for purposes to which other funds or 
property should be applied, such funds or property 
may be substituted pro tanto for the diverted in¬ 
come. 60 

§ 1301.-Personal Property 

a. In general 

b. Exoneration of personalty 

a. In General 

Legacies are payable primarily out of the personal 
property, and may be the only fund from which to pay 
general legacies. 

Legacies are payable primarily out of the per¬ 
sonal property, 61 and, accordingly, are chargeable 
thereon, 62 although the will directs all the estate 
to be sold for the payment of legacies. 63 Where 
the will so directs, legacies should be paid only from 
the personal property, 64 and in the absence of some 
testamentary provision requiring the application of a 
different rule, personal property may be the only 


52. N.C.—Shepard v. Bryan, supra. 

53. N.C.—Shepard v. Bryan, supra. 

54. S.C.—Shired v. Nesbit, 72 S.E. 
545, 90 S.C. 20. 

55. Vt.—Tuttle V. Tuttle, 23 A.2d 
523, 112 Vt. 271. 

69 C.J. p 1165 note 52. 

56. N.Y.—In re Kouwenhoven, 118 
N.Y.S. 502, 63 Mlsc. 161, 8 Mills 
Rurr. 154. 

69 C.J. p 1165 note 55. 

57. Ill.—Kills v. King:, 83 N.E.2d 367, 
336 Ill.App. 298. 

69 C.J. p 1165 note 56. 

68. Pa.—In re Bollinger’s Estate, 26 
Pa.Dist. & Co. 689. 

59. Ohio.—Wagner v. Schrembs, 184 
N.E. 292, 44 Ohio App. 44. 

69 C.J. p 1165 note 57. 

60. N.C.—Shepard v. Bryan, 143 S.E. 
835, 195 N.C. 822. 

61. Del.—Security Trust Co. v. Cool¬ 
ing, 42 A.2d 784, 28 Del.Ch. 303. 

Ill.—Chapin v. Treasurer of State of 
Illinois, 198 N.E. 668, 361 Ill. 645. 

In re Marti's Estate, 35 N.E. 2d 
696, 311 Ill.App. 237—In re 

Schwartz' Estate, 275 Ill.App. 374. 

Iowa.—In re Schmitz’ Estate, 3 N.W. 
2d 512, 231 Iowa 1178. 

Ky.—Morguelan v. Morguelan's Ex'r, 
209 S.W.2d 824, 307 Ky 94. 

Mich.—Michigan Trust Co. v. Driver, 
259 N.W. 867, 270 Mich. 698. 

Neb.—Hahn v. Verret, 11 N.W.2d 551, 
143 Neb. 820—Prudential Ins. Co. 
of America v. Nuernberger, 284 N. 
W. 266, 135 Neb. 743—Burton v. 


Defenbaugh, 273 N.W. 489, 132 
Neb. 851. 

N.H.—Hastings v. Bridge, 164 A. 906, 
86 N.H. 172. 

N.Y.—In re Wainwright’s Will, 289 
N.Y.S. 510, 248 App.Div. 336, mo¬ 
tion granted 291 N.Y.S. 180, 248 
App.Div. 891. 

In re Adler's Estate, 83 N.Y.S.2d 
153, 193 Misc. 19—In re Muller’s 
Estate, 49 N.Y.S.2d 767, 183 Misc. 
957—In re Berwind’s Estate, 42 N. 
Y.S.2d 58, 181 Misc. 559—In re 
Lynn’s Estate, 23 N.Y.S.2d 995, 
175 Misc. 441, modified on other 
grounds 26 N.Y.S.2d 96, 261 App. 
Div. 513, affirmed 26 N.Y.S.2d 96, 
261 App.Div. 513, affirmed 39 N.E. 
2d 266, 287 N.Y. 627—In re Doo¬ 
ley’s Estate, 275 N.Y.S. 463, 153 
Misc. 533—In re Colliton's Estate, 
271 N.Y.S. 163, 150 Misc. 616, 

In re Colley’s Will, 134 N.Y.S.2d 
99—In re Boylan's Will, 119 N.Y.S. 
2d 57—In re Williams’ Trust, 82 
N.Y.S.2d 101—In re Palmer's Will, 
78 N.Y.S.2d 710—In re Ransom's 
Will, 74 N.Y.S.2d 783—In re Shul- 
tis’ Estate, 52 N.Y.S.2d 474. 

Ohio.—Holmes v. Hrobon, 103 N.E.2d 
845, 93 Ohio App. 1, reversed on 
other grounds 110 N.E.2d 574, 158 
Ohio St 508. 

S.C.—Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A,L.R.2d 603—Gilley 
v. Nidermaier, 10 S.E.2d 484, 176 
Va. 32. 

69 C.J. P 1166 note 61. 
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Presumption. 

(1) Presumption is that legacies 
are payable from personalty unless 
will expressly or impliedly discloses 
a different intention. 

N.Y.—New England Trust Co. v. 
Wilcox, 41 N.Y.S.2d 527, affirmed 
48 N.Y.S.2d 557, 267 App.Div. 976. 
69 C.J. p 1166 note 61 [e]. 

(2) Where express or implied in¬ 
tent to charge is found in will, it is 
presumed to be in aid of personalty. 
N.Y.—In re Lennon's Will, 90 N.Y.S. 

2d 161, 196 Misc. 117. 

(3) Sum payable from corpus of 
testamentary trust was not a legacy 
within rule that presumption is that 
legacies are payable from personalty. 
N.Y.—New England Trust Co. v. 

Wilcox, supra. 

Estate considered to be personalty 

Circumstance that, in making will, 
testator considered his estate would 
consist of personalty, could be con¬ 
sidered in determining testator's in¬ 
tention in making the will, but it 
could not control in payment of 
legacy over the actual condition of 
estate at time of testator's death. 
Ill.—Lenzen v. Miller, 37 N.E.2d 833, 
378 Ill. 170. 

62 . Del.—Morgan v. Morgan, 123 A. 
185, 14 Del.Ch. 171. 

S.D.—Rock v. Zimmerman, 126 N.W. 
265, 25 S.D. 237. 

63. D.C.—Hilton v. Hilton, 9 D.C. 
70, reversed on other grounds 95 
U.S. 591, 24 L.Ed. 458. 

64. Iowa.—In re Stork's Estate, 9 
N.W.2d 273, 233 Iowa 413. 
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fund from which to pay general legacies, 65 and any 
implication to the contrary must arise out of the 
language of the will and not by reason of the mere 
circumstances of the parties, 66 such as absence of 
personal estate from which the legacies can be 
paid. 67 Where the personalty is insufficient for such 
purpose, the legatees have no fund on which their 
legacies are a further charge or from which full 
payment of them can be enforced. 68 In accordance 
with this rule, where a will contains no provision 
charging the payment of legacies on the real estate 
and the personal estate exceeds the amount of the 
legacies, it must be assumed that the testator ex¬ 
pected and intended that the legacies should be paid 
out of his personal property; 69 and where such is 
the testator's intention, as construed from the pro¬ 
visions of the will, a legacy or legacies may become 
a charge on a particular fund or portion of the 
personalty, 70 so as to make the legacy follow the 
fate of the fund, 71 although the legacy is, by statute, 
a general legacy. 72 

Personalty specifically bequeathed. So, also, 
where such is the testator’s intention, a legacy or 
legacies may be a charge on personalty bequeathed to 
another, 73 and, where a legacy is made payable out 
of a particular fund or property specifically be¬ 
queathed, it is a charge on such fund or property 


in exoneration of other property which might other¬ 
wise have been primarily liable for its payment. 74 
In the absence of such an intention a fund or prop¬ 
erty specifically bequeathed is not usually charged 
with general legacies, 75 at least not until the general 
personalty has been exhausted, 76 and this rule has 
been held to apply notwithstanding a statutory pro¬ 
vision making personalty liable for legacies, 77 and 
notwithstanding the property bequeathed constitutes 
practically all of the testator’s estate. 78 

Cash. A bequest of a certain sum “in cash” indi¬ 
cates that it is to be paid in cash out of the estate 
generally, 79 and not that it is to be paid out of a 
particular fund, 80 to the exoneration and consequent 
increase of a residuary bequest. 81 

b. Exoneration of Personalty 

A testator's personalty Is exonerated from the pay¬ 
ment of legacies where the provisions of the will show 
such an intention. 

The testator’s personalty is exonerated, as the 
primary fund, from the payment of legacies, where 
the provisions of the will, either expressly or by 
necessary implication, show such an intention, 82 as 
where they clearly show an intention to charge the 
legacy or legacies on the real estate as the sole 
fund for its or their payment, 83 so that, if the real 


65. Del.—Equitable Trust Co. v. 
Delaware Trust Co., 61 A.2d 629, 
30 Del.Ch. 348. 

Iowa.—Boehm v. Rohlfs, 276 N.W. 
106, 224 Iowa 226. 

Mich.—Michigan Trust Co. v. Driver, 
259 N.W. 8G7, 270 Mich. 698. 

N.T.—In re Lennon’s Will, 90 N.Y.S. 
2d 161, 196 Misc. 117. 

In re Crandall’s Will, 65 N.Y.S. 
2d 741—In re Paddock’s Will, 53 
N.Y.S,2d 265. 

Pa.—In re Fetter’s Estate, 43 Pa. 
Dist. & Co. 380, affirmed 30 A.2d 
647, 162 Pa.Super, 10. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A.L.R.2d 603. 

66. Iowa.—Boehm v. Rohlfs, 276 N. 
W. 105, 224 Iowa 226. 

67. Iowa.—Boehm v. Rohlfs, supra. 

68. Ill.—In re Schwartz' Estate, 275 
IlLApp. 374. 

69 C.J. p 1166 note 68. 

69. N.T.—Haack v. Weicken, 23 N. 
E. 133, 118 N.T. 67, 

70. N.H.—Owen v. Busiol, 142 A. 
692, 83 N.H. 345, 59 A.L.R. 1103. 

69 C.J. p 1167 note 72. 

71. Ga.—Tinsley v. Maddox, 168 S.E. 
297, 176 Ga. 471. 

72. Ga.—Tinsley v. Maddox, supra. 

73. N.J.—D’Arcangelo v. D’Arcan- 
gelo, 43 A.2d 169, 137 N.J.Eq. 63. 


Pa.—In re Shober’s Estate, 67 Pa. 

Dist. & Co. 251. 

69 C.J. p 1167 note 75. 

74. Ill.—Ilileman v. Tuthill, 97 Ill. 
App. 258. 

69 C.J. p 1107 note 76. 

75. Ohio.—Holmes v. Hrobon, 103 
N.E.2d 845, 93 Ohio App. 1, re¬ 
versed on other grounds 110 N,E.2d 
574, 158 Ohio St. 508. 

69 C.J. p 1167 note 78. 

76. N.Y.—:Hunter v. Hunter, 17 
Barb. 25. 

69 C.J. p 1167 note 79. 

77. N.H.—Davenport v. Sargent, 4 
A. 569, 63 N.H. 538. 

7a Wash.—Winner v. Carroll, 13 P. 

2d 450, 169 Wash. 208. 

69 C.J. p 1167 note 81. 

79. N.C.—Pigford v. Grady, 67 S.E. 
506, 152 N.C. 179. 

Securities if insufficient cash avail¬ 
able 

(1) Under will bequeathing a sum 
in cash, or, if testatrix did not leave 
such amount in cash, securities “to 
make up said sum,” and providing 
that it was testatrix’ wish that, in 
selecting securities, legatee should 
include stock in certain corporations, 
where testatrix did not leave that 
sum in cash, legatee could not take 
all of testatrix' stock in specified 
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corporations regardless of its value, 
but only such part thereof as 
equalled cash deficit in value. 

N.Y.—In re Valentino's Estate, 1 
N.Y.S.2d 695, 165 Misc. 863. 

(2) Under will bequeathing a sum 
In cash, or, if testatrix did not have 
such amount in cash on her death, 
securities which testatrix owned on 
her death, to be selected at their 
“then” market value, “to make up 
said sum,” value of securities select¬ 
ed would be determined as of date 
of testatrix' death, and not as of 
date when legatee received securi¬ 
ties, although ordinarily, where 
securities are distributed In kind, 
date of distribution governs, and 
their value is determined as of date 
of delivery. 

N.Y.—In re Valentine's Estate, su¬ 
pra. 

SO. N.C.—Pigford v. Grady, 67 S.E. 
506, 152 N.C. 179. 

81. N.C.—Pigford v. Grady, supra. 

82. N.Y.—In re Lennon's Will, 90 
N.Y.S.2d 161, 196 Misc. 117, 

In re Lathers' Will, 64 N.Y.S.2d 
757. 

69 C.J. p 1167 note 85. 

83. Pa.—In re Gruner's Estate, 112 
A. 753, 269 Fa. 573. 

69 C.J. p 1168 note 86. 
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■estate charged proves insufficient for the payment 
of the legacy, no resort can be had to the general 
personal estate; 84 but, if the legacy is charged on 
the real estate as the primary fund, the legatee may 
•still be entitled to demand payment from the per¬ 
sonalty when the real estate so charged proves in¬ 
sufficient for the purpose. 86 So, also, personalty 
has been held so exonerated where all the person¬ 
alty is bequeathed and the realty is ordered sold; 86 
or where a will directs a sale of the real estate to 
pay legacies, 87 except where such direction was in¬ 
tended to be only in aid of the personal estate. 88 
Likewise, a devise of land on condition that the 
<levisee pay legacies creates a charge in exoneration 
of personalty bequeathed, 89 even though the devisee 
refuses to accept the devise. 90 However, unless the 
will clearly shows an intention to do so, the personal 
restate is not exonerated as the primary fund for 
•the payment of legacies by the mere fact that the 
legacy or legacies are made, by the will, a charge on 
Ihe real and personal estate together, 91 or on the 
ireal estate, 92 unless the income from the realty is 
more than sufficient to pay the legacies. 93 


WILLS §§ 1301-1302 

§ 1302 .-Real Estate in General; 

Intention of Testator 

a. In general 

b. Facts and circumstances affecting in¬ 

tention or charge 

c. Particular provisions and conditions 

affecting intention or charge 

a. In General 

Generally, the real estate of the testator Is not 
charged with the payment of legacies. 

The testator may charge the payment of legacies 
on the real estate, in case the personal property is 
insufficient for their payment, 94 or he may make 
the real estate on which the legacy is charged the 
primary or sole fund for its payment. 95 The matter 
of such a charge, however, is always a question of 
the testator's intention, as manifested by the will, 96 
and as a general rule the real estate is not charged 
with the payment of legacies, 97 unless an intention, 
on the part of the testator, to create such a charge, 
is either expressly declared or can be fairly and 
satisfactorily inferred from the terms or provisions 
of the will. 98 It is not necessary that the legacy be 


84. Ya.—Hughes v. Tabb, 78 Ya. 
313. 

85. Ohio.—Lacey v. Birdsall, 15 
Ohio Clr.Ct.,N.S., 60. 

88. Fa.—In ro Hershey’s Estate, 50 
A. 199. 200 Pa. 562. 

In re Gruner’s Estate, 29 Pa. 
Dist. 1095. 

87. Ind.—Clark v. Worrall, 68 N.E. 

699, 33 Ind.App, 49. 

*69 C.J. p 1168 note 91. 

J88. N.Y.-—Turner v. Mather, 83 N.Y. 
S. 1013, 86 App.Div. 172, motion 
denied 70 N.E. 1110, 178 N.Y. 607, 
affirmed 72 N.E. 1152, 179 N.Y. 581. 
39. Pa.—Appeal of McFait, 8 Pa. 
290. 

90. Pa.—Appeal of McFait, supra 

91. IX.S.—Allen’s Heirs v. Allen’s 
Bx’rs, C.C.Pa, 1 F.Cas.No. 242, 3 
Wall.Jr. 289. 

92. Mass.—Loring v. Wilson, 54 N. 
E. 502, 174 Mass. 132. 

69 C.J. p 1168 note 96. 

93. N.Y.—In re Boury’s Estate, 99 
N.Y.S. 511, 49 Misc. 389, 5 Mills 
Surr. 272. 

94. Ill.—Barrenscheon v. Grosch, 28 
N.E.2d 181, 306 Ill.App. 200. 

Iowa— Corpus Juris quoted in In re 
Schmitz’ Estate, 3 N.W.2d 612, 615, 
231 Iowa 1178. 

Mo.— Corpus Juris cited In Friesz 
v. Friesz, 127 S.W.2d 714, 717, 344 
Mo. 698. 

Tenn.—Fodesta v. Podesta, 189 S.W. 

2d 413, 28 Tenn.App. 282. 

69 C.J. p 1168 note 98. 


95. Iowa.—Corpus Juris quoted in 
In re Schmitz' Estate, 3 N.W.2d 
512, 515, 231 Iowa 1178. 

69 C.J. p 1168 note 99. 

96. Del.—Security Trust Co. v. Cool¬ 
ing, 42 A.2d 784, 28 Del.Ch. 303- 
Security Trust Co. v. Bulcroft, 187 
A. 13, 21 Del.Ch. 242. 

Iowa.—Corpus Juris quoted in In re 
Schmitz’ Estate, 3 N.W.2d 512, 
515, 231 Iowa 1178. 

Kan.—Kelsey v. Warfield, 76 P.2d 
777, 147 Kan. 445. 

Neb.—Hahn v. Yerret, 11 N.W.2d 
551, 143 Neb. 820. 

N.Y.—In re Lennon’s Estate, 90 N.Y. 
S.2d 161, 196 Misc. 117—In re 

I Maidel's Will, 70 N.Y.S.2d 847, 
189 Misc. 683—In re Muller's Es¬ 
tate, 49 N.Y.S.2d 767, 183 Misc. 
957—In re Martin’s Estate, 29 N. 
Y.S.2d 159, 176 Misc. 805—In re 
Lerch’s Estate, 271 N.Y.S. 584, 
151 Misc. 417. 

In re Hansom’s Will, 74 N.Y.S. 
2d 783—In re Wood’s Estate, 33 
N.Y.S.2d 726—In re Bohner's Es¬ 
tate, 17 N.Y.S.2d 66, reversed on 
other grounds 26 N.Y.S.2d 558, 261 
App.Div. 1045, affirmed 39 N.E.2d 
291, 287 N.Y. 672. 

Ohio.—Bauman v. Bauman, Prob., 88 
N.E. 2d 196. 

69 C.J. p 1169 note 2. 

97. Ill.—Chapin v. Treasurer of 
State of Illinois, 198 N.E. 668, 361 
Ill. 645. 

In re Marti’s Estate, 35 N.E.2d 
696, 311 Ill.App. 237. 
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Iowa.—Goodsman v. Jannsen, 14 N. 
W.2d 647, 234 Iowa 925—Corpus 
Juris quoted in In re Schmitz’ Es¬ 
tate, 3 N.W.2d 512, 515, 231 Iowa 
1178. 

Md.—Fogle v. Stitely, 45 A.2d 630, 
186 Md. 28. 

Neb.—Hahn v. Verret, 11 N.W.2d 551, 
143 Neb. 820. 

N.Y.—In re Bohner’s Estate, 26 N. 
Y.S.2d 558, 261 App.Div. 1045, af¬ 
firmed 39 N.E.2d 291, 287 N.Y. 672. 

In re Gaubert’s Estate, 299 N.Y. 
S. 619, 164 Misc. 768—In re Tif¬ 
fany’s Estate, 285 N.Y.S. 971, 157 
Misc. 873—In re Chadwick’s Es¬ 
tate, 268 N.Y.S. 308, 149 Misc. 522. 

In re Sarafan, 57 N.Y.S.2d 698— 
In re Wood's Estate, 33 N.Y.S.2d 
726. 

Pa.—In re Reagan’s Estate, Orph., 14 
Fay.L.J. 1. 

Ya.—Gilley v. Nidermaier, 10 S.E.2d 
484, 176 Yfu 32. 

69 C.J. p 1169 note 4. 

A. demonstrative legacy, with re¬ 
spect to being a charge on the realty, 

stands on the same basis as a gen¬ 
eral legacy. 

Ill.—Lenzen v. Miller, 37 N.E.2d 833, 
378 Ill. 170. 

98. Ill.—Lenzen v. Miller, supra— 
Chapin v. Treasurer of State of 
Illinois, 198 N.E. 668, 361 Ill. 645. 

In re Marti’s Estate, 35 N.E.2d 
696, 311 Ill.App. 237—In re 

Schwartz’ Estate, 275 Ill.App. 374. 

Iowa.— Corpus Juris quoted In In re 
Schmitz’ Estate, 3 N.W.2d 5X2, 515, 
231 Iowa 1178. 
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formally made a charge eo nomine on the real es¬ 
tate," but, if created by implication, the intention 
so to charge must clearly appear or be clearly and 
satisfactorily deducible from the language and dis¬ 
positions of the will i 1 or, as otherwise expressed, the 
intention so to charge is sufficient if it appears by 
fair 2 or necessary 3 implication, or by any words 
that reasonably indicate such an intention, 4 although 
the intention need not appear unequivocally. 6 Such 
an intention will not be inferred from the mere 
fact of giving the legacies. 6 

Charges of debt and of legacies distinguished . 
There has always existed a marked distinction be¬ 
tween a charge on the realty for the payment of 
debts and one for the payment of legacies; as to the 
former, the court may act on slight implication and 
on moral principle to uphold the charge, but as to 
legacies there must be a clear manifest intention that 
the devisee or heir should take subject to the lega¬ 
cies; 7 and consequently words that would indicate 
an intention to charge a debt on the real estate 
might not convey any such intention as to a legacy. 8 

Fact that some legacies are expressly charged on 
land does not prevent a construction of the will as 


charging other legacies thereon by implication, 9 al¬ 
though it affords ground for inferring that the testa¬ 
tor did not intend to charge the other legacies on the 
land. 10 

b. Facts and Circumstances Affecting Intention, 
or Charge 

(1) In general 

(2) Condition of estate; sufficiency of 

personalty 

(1) In General 

Where the testator has not explicitly charged his 
land with the payment of legacies, and there is an am¬ 
biguity in the will with respect to a charge thereon, ex¬ 
trinsic circumstances existing at the time the will was 
executed may be considered in determining whether lega¬ 
cies are a charge on the real estate. 

The language of the will itself is the basis of the 
inquiry as to whether the testator intended to charge 
legacies on his real property, 11 and such intention 
cannot be inferred from circumstances altogether 
extrinsic to the will, and, therefore, in the absence 
of ambiguity, evidence aliunde cannot be considered 
to show the testator's intention to make legacies a 
charge on the real estate. 12 Where, however, the 


Kan.—Kelsey v. Warfield, 76 P.2d 
777, 147 Kan. 445. 

Mich.—Michigan Trust Co. v. Driver, 
259 N.W. 867, 270 Mich. 698. 

Minn.—In re Anderson's Estate, 279 
N.W. 266, 202 Minn. 513, 116 A.L. 

R. 82. 

Neb.—Hahn v. Yerret, 11 N.W.2d 551, 
143 Neb. 820. 

N.X—Camden Trust Co. v. Cramer, 
40 A.2d 601, 136 N.J.Eq. 261—Pil¬ 
grim v. Vandemark, 39 A.2d 174, 
135 N.J.Eq. 469. 

N.Y.—In re Bohner’s Estate, 26 N. 
Y.S.2d 558, 261 App.Div. 1045, af¬ 
firmed 39 N.E.2d 291, 287 N.Y. 672. 

In re Lennon's Will, 90 N.Y.S. 
2d 161, 196 Misc. 117—In re 

Crane’s Estate, 10 N,Y.S.2d 805, 
170 Misc. 739—In re Tiffany’s Es¬ 
tate, 285 N.Y.S. 971, 157 Misc. 873. 

In re Boylan’s Will, 119 N.Y.S. 
2d 57—In re Greene’s Estate, 104 
N.Y.S.2d 954—In re Ransom's Will, 
74 N.Y.S.2d 783—In re Warren's 
Will, 52 N.Y.S.2d 887—In re Shul- 
tis' Estate, 52 N.Y.S.2d 474. 

Pa.—In re Fetter's Estate, 43 Pa. 
Dist. & Co. 380, affirmed 30 A.2d 
647, 152 Pa.Super. 10. 

In re Pannebecker’s Estate, 
Orph., 48 Lanc.L.Rev. 449, 11 Som. 
Leg.J. 277. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A.L.R.2d 603—Gilley 
v. Nidermaier, 10 S.E.2d 484, 176 
Ya. 32—Belvin’s Ex’r v. Belvin, 189 

S. E. 315, 167 Va* 356. 

W.Va.—Harris v. Eskridge, 20 S.E. 

2d 465, 124 W.Va. 283. 

69 C.J. p 1169 note 6. 


99. Iowa.—Corpus Juris quoted in 

In ro Schmitz’ Estate, 3 N.W.2d 
512, 515, 231 Iowa 1178. 

69 C.J. p 1170 note 8. 

No particular words are necessary 
to create a charge on real estate in a 
will. 

Ill.—Faulknor v. Faulkner, 90 N.E.2d 
925, 340 Ill.App. 30. 

No specific language need bo used 
in a will in order to create a charge 
on realty. 

Ill,—Schloesser v. Schloesser, 70 N. 
E.2d 346, 329 Ill.App. 604—Moody 
Bible Institute of Chicago v. Potti- 
bone, 6 N.E.2d 676, 289 Ill.App. 
69. 

1- Iowa.—In re Ritter’s Estate, 32 
N.W.2d 666, 239 Iowa 788, 2 A.L.R. 
2d 1301—Corpus Juris quoted in 
In re Schmitz’ Estate, 3 N.W.2d 
512, 515, 231 Iowa 1178. 

Md.—Foglo v. Stitely, 45 A.2d 630, 
186 Md. 28. 

Va.—Belvin’s Ex’r v, Belvin, 189 S. 

E. 315, 167 Va. 355. 

69 C.J. p 1170 note 9. 

2. Iowa.—Corpus Juris quoted in 
In re Schmitz' Estate, 3 N.W.2d 
512, 515, 231 Iowa 1178. 

69 C.J. p 1170 note 10. 

3. Iowa.—Corpus Juris quoted in 
In ro Schmitz’ Estate, 3 N.W.2d 
512, 231 Iowa 1178. 

69 C.J. p 1170 note 11. 

4. Ill.—Schloesser v. Schloesser, 70 

N.E.2d 346, 329 Ill.App. 604— 
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Moody Bible Institute of Chicago, 
v. Pettibone, 6 N.E.2d 676, 289- 
Ill.App. 69—Sullivan v. Sullivan, 
242 Ill.App. 601. 

Iowa.— Corpus Juris quoted in In re- 
Schmitz' Estate, 3 N.W.2d 512,. 
231 Iowa 1178. 

5. N.Y.—Onondaga County Sav. 

Bank v. Weeks, 290 N.Y.S. 624„ 
160 Misc. 833. 

6. Iowa.— Corpus Juris quoted in. 
In ro Schmitz’ Estate, 3 N.W.2d 
512, 515, 231 Iowa 1178. 

N.Y.—Bevan v. Cooper, 72 N.Y. 317. 

7. Conn.—Swift v. Edson, 5 Conn.. 
531. 

Nob.— Corpus Juris quoted in Hahn 
v. Verret, 11 N.W.2d 551, 558, 143 
Neb. 820. 

Ohio.—Clyde v. Simpson, 4 Ohio St. 
445. 

8. N.Y.—Clift v. Moses, 22 N.E. 
393, 116 N.Y. 144. 

69 C.J. p 1170 note 16. 

9. Pa.—McLanahan v. McLanahan,. 
1 Penr. & W. 96, 21 Am.l). 363. 

Va.—Davis v. Davis, 123 S.E. 538, 
138 Va, 682. 

10. Ill.—Alderman v. Dystrup, 215. 
Ill.App. 421, affirmed 127 N.E. 707, 
293 Ill. 504. 

11. Mo.—In re Temple's Estate, 245. 
S.W. 633, 211 Mo.App. 71. 

12. Kan.—Warlick v. Boone, 242 P^ 
135, 120 Kan. 148. 

69 C.J. p 1170 note 22. 
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testator has not explicitly charged his land with the 
payment of legacies, and there is an ambiguity in 
the will with respect to a charge thereon, extrinsic 
circumstances, existing at the time the will was 
executed, and which aid in the interpretation of the 
language of the will and which help to disclose the 
testator’s actual intention, may be considered, in con¬ 
nection with the language of the will, in determining 
whether legacies are a charge on the real estate . 13 
Circumstances occurring subsequent to the execution 
of a will cannot be resorted to for such purpose . 14 

Disposition of personal estate . The fact that the 
testator makes an absolute disposition of all of his 
personal estate, thereby leaving no provision for the 
payment of legacies, is considered a material factor 
tending to show an intention to charge the legacies 
on the real estate undisposed of or passing under a 
residuary clause, since a different rule would at¬ 
tribute to the testator a purpose to make a gift in 
appearance and not in reality; 15 and, in such a case, 
the legacies being charged on the land by the will, 
the real estate is regarded as the primary fund for 
their payment. 16 

Subsequent investment of personalty in realty. It 
has been held that, where, at the time of making 
the will, the testator owned sufficient personal prop- 
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erty to satisfy the legacies, but afterward converted 
into realty the personal estate from which the lega¬ 
cies would have been primarily payable, and made no 
change in the will, this is a circumstance to be 
considered as showing his intention to charge the 
payment of the legacies on the real estate. 17 How¬ 
ever, unless the will shows an intention that the 
legacies are to be paid in any event or otherwise 
to charge them on the real estate, the conversion of 
personalty into realty does not make the legacies a 
charge on the real estate so acquired, 18 even though 
such an intention was entertained at the time of the 
conversion. 19 

Fact that real estate was not disposed of. The 
fact that real estate is undisposed of by the will or 
is not specifically devised does not, of itself, charge 
thereon the payment of legacies. 20 This fact, how¬ 
ever, is an important element to be considered with 
respect to the intention of the testator to charge the 
legacies thereon, and may constitute such a charge 
when considered in connection with other circum¬ 
stances indicating that intention, 21 and particularly 
when considered in connection with a statutory pro¬ 
vision making pecuniary legacies a charge on real 
estate not disposed of by the will, in case of an in¬ 
sufficiency of personalty to satisfy the legacies; 22 


13. Ill.—In re Schwartz' Estate, 275 
Ill.App. 374. 

Iowa.—In re Schmitz' Estate, 3 N.W. 

2d 512, 231 Iowa 1178. 

N.Y.—In re Lennon's Will, 90 N.Y.S. 
2d 161, 196 Misc. 117—In re Mar¬ 
tin's Estate, 29 N.Y.S.2d 159, 176 
Misc, 805—In re Crane's Estate, 
10 N.Y.S.2d 805, 170 Misc. 739. 

In re Hansom's Will, 74 N.Y.S.2d 
783—In re Crandall’s Will, 65 N.Y. 
S.2d 741—In ro Shultis' Estate, 52 
N.Y.S.2d 474—In re Wood’s Estate, 
33 N.Y.S.2d 726—In re Winter- 
steen's Will, 13 N.Y.S.2d 913. 

Tex.—Long v. Long, Civ.App., 169 S. 

W.2d 763, error refused* 

69 C.J. p 1171 note 23. 

14. N.Y.—Morris v. Sickly, 31 N.E. 
332, 133 N.Y. 456. 

69 C.J. p 1171 note 24. 

15. Iowa.—In re Schmitz’ Estate, 
3 N.W.2d 512, 231 Iowa 1178. 

69 C.J. p 1173 note 53. 

18. Ill,—Hold v. Corrigan, 32 N.E. 
387, 143 Ill. 402. 

Pa.—Nathan’s Estate, 4 Pa.Dist. 149, 
16 Pa.Co. 223, 36 Wkly.N.C. 184. 

17. N.J.—Turner v. Gibb, 22 A. 580, 
48 N.J.Eq. 526. 

69 C.J. p 1174 note 56. 

18. Kan.—Warlick v. Boone, 242 P. 
135, 120 Kan. 148. 

69 C.J. p 1174 note 58. 

19. Kan.—Warlick v. Boone, supra 
■69 C.J. p 1174 note 59. 


20. N.J.—Leigh v. Savidge, 14 N.J. 
Eq. 124. 

69 C.J. p 1174 note 61. 

21. N.J.—In re Lake’s Estate, 16 A. 
2d 539, 19 N.J.Misc. 52. 

69 C.J. p 1174 note 62. 

22. Pa—In re Cornell’s Estate, 23 
Pa.Dist. & Co. 381. 

69 C.J. p 1174 note 63. 

Statute directing sale 

(1) Under statute, if the personal 
property of the testator is insuffi¬ 
cient for the full payment of the 
general legacies, so much of his 
real property not specifically devised 
as shall be necessary for the pay¬ 
ment of the balance shall be sold, 
and the proceeds used for such pay¬ 
ment, unless the will shall contain 
an express direction to the contrary. 
N.Y.—In re Timms' Estate, 116 N.Y. 

S.2d 821, 203 Misc. 792. 

(2) Statutory abrogation of for¬ 
mer rule, that general legacies were 
not chargeable against real property 
unless directed or implied by will, 
was not intended to affect a specific 
devise. 

N.Y.—In re Englese’s Will, 140 N.Y. 
S.2d 637. 

(3) Where will was executed be¬ 
fore Sept. 1, 1947, common-law rule, 
and not the Decedent Estate Law, 
was controlling in determining 
whether general legacies were a 
charge on real property of which 
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testatrix died seized where there 
was a deficit in personal property 
with which to pay the legacies in 
full. 

N.Y.—In re Hansom's Will, 74 N.Y.S. 

2d 783. 

Sufficiency at time of payment 

(1) Under statute making realty 
not specifically devised chargeable 
with payment of legacies wherever 
personal estate after payment of 
debts is insufficient, unless different 
intention clearly appears, the suffi¬ 
ciency of personal estate to pay 
legacies is to be determined at the 
time for payment of the legacies and 
not at the time of payment of debts. 
Md.—Fogle v. Stitely, 45 A.2d 630, 

186 Md. 28. 

(2) Under will devising entire es¬ 
tate to widow for life, at her death 
to daughter for life, and at daugh¬ 
ter’s death to her heirs, excepting a 
sum bequeathed to daughter’s hus¬ 
band provided he survived daughter, 
legacy to daughter's husband was 
payable and residuary estate passed 
to ultimate residuary legatee only 
on death of both life tenants, and 
hence sufficiency of personal estate 
to pay legacy to daughter’s husband 
with respect to chargeability of real¬ 
ty with payment of such legacy was 
to be determined as of death of both 
life tenants. 

Md.—Fogle v. Stitely, supra. 
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and this rule has been held to apply to land generally, 
but not specifically, devised. 23 The right of a pecu¬ 
niary legatee to have his legacy charged on the un¬ 
devised land is superior to the right of the heir. 24 

Relationship of legatee or devisee to testator . In 
determining whether a legacy is charged on land, 
the relationship between the legatee and the testator 
is a matter to be considered,* 5 as where the legacy 
is given to a child otherwise unprovided for, 26 and, 
if in such a case the intent to provide for the bene¬ 
ficiaries would fail if the legacies were not charged 
on the real estate, the law infers from provision in 
a will well fitted to avoid such a result an intention 
so to charge them. 27 

(2) Condition of Estate; Sufficiency of Per¬ 
sonalty 

Where the personal estate Is the primary fund for the 
payment of legacies, real estate may be chargeable with 
such payment only where the personal estate is insuffi¬ 
cient or has become exhausted. 

Where the personal estate is the primary fund for 
the payment of legacies, real estate as a secondary 
fund may be charged with such payment only where 
the personal estate applicable thereto is insufficient 
or has become exhausted; 28 and, where personal 


estate is not only the primary, but the sole, fund for 
the payment of legacies, unless made so by the testa¬ 
tor, the real estate is not chargeable with their pay¬ 
ment, in case of a deficiency of the personal estate. 23 * 

At time of execution of will. To determine wheth¬ 
er general legacies expressed in ordinary terms are 
a charge on real estate, the amount and value of real 
and personal property at the time the will was exe¬ 
cuted may be considered, 30 and the amount andf 
value of real property and personal property on hand 
at that time, as whether it was sufficient to pay 
in full or in part the legacies therein expressed, is. 
a dominating factor. 31 Indeed, the fact whether, 
when the testator made his will, his personalty was. 
sufficient to pay the legacy, is of almost controlling 
importance. 32 

Accordingly, although it has been held that the 
mere fact that the personal estate, at the time the 
will was executed, was insufficient to discharge debts 
and legacies, as known to the testator, is insufficient 
to charge legacies even on undisposed of real es¬ 
tate, 33 as a general rule the fact of such known in¬ 
sufficiency of personalty may be considered as show¬ 
ing an intention by implication to charge the legacies 
on the real estate, 34 although it has been specifically 


Parenthetical inclusion of property 
Where testator bequeaths residue 
of her estate “including property in 
Pennsylvania and New Jersey*' to 
daughter, parenthetical inclusion of 
mention of property in Pennsylvania 
and New Jersey in residuary clause 
does not make gift of such property 
specific within meaning of statute 
providing that pecuniary legacies 
shall be payable out of any real 
estate not specifically devised, and 
this is especially so where there is 
an alternative gift of property in 
event that residuary legatee is de¬ 
ceased. 

Pa.—In re Henderson's Estate, 29 
, PaDist. & Co. 472. 

23. Mass.—Ellis v. Page, 7 Cush. 

101 . 

24. W.Va.—Earle v. Coberly, 64 S. 
E. 628, 65 W.Va. 163, 17 Ann.Cas. 
47D. 

25. N.Y.—In re Lang’s Estate, 282 
N.Y.S. 395, 166 Misc. 688, adhered 
to 284 N.Y.S. 890, 168 Misc. 26. 

In re Warren’s Will, 52 N.Y.S. 
2d 887—In re Wood's Estate, 33 
N.Y.S. 2d 726—In re Clausscn’s 
Will, 29 N.Y.S.2d 348—In ro Win- 
tersteen’s Will, 13 N.Y.S.2d 913. 

60 C.J. p 1174 note 66. 

28. Va.—Whitehurst v. White, 169 
S.B. 724, 1 60 Va, 869. 

69 C.J. p 1174 note 67, 

27. N.Y.—Kalbfleisch v. Kalbfleisch, 
67 N.Y. 364. 


28. Neb.—Burton v. Defenbaugh, 
273 N.W. 489, 132 Neb. 861. 

N.Y.—In re Lennon's Will, 90 N.Y.S. 
2d 161, 196 Misc. 117—In re Car¬ 
penter’s Will, 273 N.Y.S. 267, 152 
Misc. 320—In ro Colliton’s Estate, 
271 N.Y.S. 163, 150 Misc. 616. 

Ohio.—Holmes v. Hrobon, 103 N.E.2d 
845, 93 Ohio App. 1, reversed on 
other grounds 110 N.E.2d 574, 158 
Ohio St 608. 

Pa.—In ro Cope's Estate, Orph., 3 
Fiduciary 2S9. 

69 C.J. p 1171 note 26. 

Bequest for perpetual care of 
cemetery plot being tostamentary 
provision for part of testator's fu¬ 
neral expenses, was, as far as rea¬ 
sonable, payable out of testator’s 
realty if personalty was insufficient 
for that purpose, notwithstanding it 
was general legacy. 

N.Y.—In ro Lerch's Estate, 271 N.Y. 
S. 684, 151 Misc. 417. 

29. Ala.— Corpus Juris cited, in 
Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

N.Y.—In re Shultis’ Estate, 52 N.Y.S. 
2d 474. 

69 C.J. p 1171 note 28. 

30. N.Y.—In re Trimbey's Estate, 
273 N.Y.S. 957, 162 Misc. 344. 

69 C.J. p 1171 note 29. 

No presumption that personal estate 
not adequate 

While it may be assumed that 
testator intended that all general 
legacies should be paid in full, there 
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is no presumption that when testator 
made will, personal estate was not 
adequate for that purpose so as to* 
authorize general legacies to be 
made a charge on real estate where 
personal estate is insufficient with 
which to pay general legacies in full. 
N.Y.—In re Ransom’s Will, 74 N.Y.S. 
2d 783. 

including insurance policies 

In determining whether testator's 
roal estate was chargeable with a 
general legacy to testator’s mentally 
incompotent widow, insurance poli¬ 
cies on Insured's life made payable 
to his estate could be added to other 
personalty in arriving at value of 
testator’s estate at time of execution 
of the will, but a policy made paya¬ 
ble to friend, who kept house for 
testator, could not be included, al¬ 
though testator had power to change 
the beneficiary. 

N.Y.—In re Madders Will, 70 N.Y.S. 
2d 847, 189 Misc, 683. 

31. N.Y.—In re Muller's Estate, 49 
N.Y.S.2d 767, 183 Misc. 957—Onon¬ 
daga County Sav. Bank v. Weeks, 
290 N.Y.S. 624, ICO Misc. 833. 

09 C.J. p 1171 note 30. 

32. Tex.—Long v. Long, Civ.App., 
169 S.W.2d 763, error refused. 

33. Iowa.—Morey v. Morey, 84 N.W. 
1039, 113 Iowa 162. 

69 C.J. p 1171 note 31. 

34. Ill.—In re Schwartz' Estate, 275 
Ill.App. 374. 
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devised; 35 and this rule applies notwithstanding a 
provision for the abatement of certain legacies pro 
tanto or in toto, if the testator's “personal estate” 
proves insufficient to pay all legacies, where it ap¬ 
pears that the words “personal estate” were not used 
as synonymous with “personalty,” but as indicating 
the testator’s entire estate. 36 Such a state of facts 
raises a presumption that the testator intended the 
legacies to be paid out of the real estate, so far as 
the personalty would be deficient, 37 particularly 
where there was a marked deficiency of personalty, 38 
or where the testator had no personal property; 39 
and the condition of the testator’s estate as he knew 
or believed it to be at the time he made his will may 
reveal a deficiency of personal property so great and 
so obvious as to preclude any possible inference 
other than that he intended to charge the legacies on 
the real estate. 40 

Such an implication or presumption, however, is 
not absolute, 41 and an intention to charge the land 
will not be inferred from such disparity, even though 
serious, if the testator might have been unconscious 
of its existence, mistaken in judgment as to the value 
of his personal property, or in reasonable expecta¬ 
tion of increasing his personal estate before his 
death. 42 An intention to charge a legacy on realty 
will not be imputed where the discrepancy between 
the legacy and the personalty at the time of execu¬ 
tion of the will was slight. 43 
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After execution of will . The fact that the person¬ 
al estate, at the time of the execution of the will, 
was sufficient to pay debts and legacies is a circum¬ 
stance to show that the testator did not intend to 
charge the legacies on the real estate, 44 and in fact 
raises a presumption against such a charge, 45 par¬ 
ticularly as to real estate which has been specifically 
devised; 46 and the fact that the personalty sub¬ 
sequently fails or becomes deficient is generally im¬ 
material as a ground for charging the legacies on 
the real estate. 47 Where, in such a case, certain 
legacies are to be paid in full, other legacies must 
be paid pro rata out of the remaining personalty 
which at the time of distribution is insufficient to pay 
them all in full. 48 Resort may be had, however, to 
realty as being charged with the payment of lega¬ 
cies, on a deficiency of personalty, where it appears 
from the will as a whole, as construed in connection 
with surrounding circumstances, that the testator 
intended that a legacy should be paid, regardless of 
the sufficiency of personalty as the primary fund, 49 
although the personalty was sufficient at the time of 
the testator’s death, but became deficient by acts of 
waste by the executor; 50 or, where the real estate 
and personalty are blended in one mass, and legacies 
then bequeathed, the legacies become a charge on 
the real estate, if the personalty is insufficient. 51 
A reduction in testator’s realty and an increase in 
his personalty subsequent to the execution of the 


N.Y.—In re Lennon’s Will, 90 N.Y.S. 
2d 161, 196 Misc. 117—Onondaga 
County Sav. Bank v. Weeks, 290 
N.Y.S. 624, 160 Misc. 833—In re 
Fenton’s Will, 289 N.Y.S. 685, 160 
Misc. 215, modified on other 
grounds 293 N.Y.S. 818, 250 App. 
Div. 771. 

In re Hansom’s Will, 74 N.Y.S. 
2d 783—In re Warren’s Will, 52 
N.Y.S. 2d 887—In re Claussen’s 
Will, 29 N.Y.S,2d 348—In re Win- 
terstoen’s Will, 13 N.Y.S.2d 913. 
Ohio.—Bauman v. Bauman, Frob., 
88 N.R2d 196. 

Tex.—Long v. Long, Civ.App., 169 
S.W.2d 763, error refused. 

€9 C.J. p 1171 note 32. 

•35. Miss.—Stuart v. Robinson, 31 
So. 903, 80 Miss. 290, 92 Am.S.R. 
603. 

•69 C.J. p 1172 note 33. 

36. N.Y.—Ely v. Megie, 113 N.E. 
800, 219 N.Y. 112. 

37. Va.—Gilley v. Nldermaier, 10 
S.E.2d 484, 176 Va. 32. 

69 C.J, p 1172 note 35. 

38. N.Y.—In re McGowan's Will, 
235 N.Y.S. 484, 134 Misc. 409, af¬ 
firmed 239 N.Y.S. 688, 228 App.Div. 
779, affirmed 173 N.E. 844, 254 
N.Y. 513. 


39. Miss.—Stuart v. Robinson, 31 
So. 903, 80 Miss. 290, 92 Am.S.R. 
603. 

Mo.—Clotilde v. Lutz, 57 S.W. 1018, 
157 Mo. 439, 50 L.R.A. 847. 

40. N.Y.—Carley v. Harper, 114 N.E. 
351, 219 N.Y. 295. 

69 C.J. p 1172 note 38. 

41. N.Y.—Brennan v. Brennan, 127 
N.Y.S. 420. 

42. N.Y.—In re Lang’s Estate, 284 
N.Y.S. 890, 158 Misc. 26. 

In re Wintersteen's Will, 13 N.Y. 
S.2d 913. 

69 C.J. p 1172 note 40. 

43. N.Y.—In re Lang's Estate, 284 
N.Y.S. 890, 158 Misc. 26—In re 
Lang’s Estate, 282 N.Y.S. 395, 156 
Misc. 688, adhered to 284 N.Y.S. 
890, 158 Misc. 26. 

44. Ala.— Corpus Juris quoted In 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

Ill.—In re Coleman’s Estate, 53 N.E. 

2d 329, 321 IU.App. 552. 

N.Y.—In re Muller’s Estate, 49 N.Y. 
S.2d 767, 183 Misc. 957—In re 
Dean's Estate, 9 N.Y.S.2d 517, 
169 Misc. 974—In re Kennedy’s 
Will, 285 N.Y.S. 970, 158 Misc. 
617—In re Trimbey’s Estate, 273 
N.Y.S. 957, 152 Misc. 344. 

69 C.J. p 1173 note 42. 
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45. Ala.— Corpus Juris quoted in 
Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

69 C.J. p 1173 note 43. 

46. Ala.— Corpus Juris quoted in 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

Ind.—Duncan v. Wallace, 16 N.E. 137, 
114 Ind. 169. 

47. Ala.— Corpus Juris quoted in 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

N.Y.—In re Muller's Estate, 49 N.Y.S. 
2d 767, 183 Misc. 957. 

69 C.J. p 1173 note 45. 

48. Ala.— Corpus Juris quoted in 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

N.Y.—In re Vert’s Will, 214 N.Y.S. 
145, 126 Misc. 220. 

49. Ala.— Corpus Juris quoted in 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

N.Y.—In re Warren's Will, 52 N.Y.S. 
2d 88 7. 

69 C.J. p 1173 note 47. 

50. Ala.— Corpus Juris quoted in 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 1-92. 

51. Ala.— Corpus Juris quoted In 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

69 C.J. p 1173 note 49. 



1302 WILLS 


97 C.J.S. 


will should be taken into consideration in determin¬ 
ing whether legacies are chargeable on realty. 52 
The fact that a testator fails to maintain cash assets, 
which, at the time the will was executed, were suffi¬ 
cient to pay a legacy, is not proof that the testator 
had no intention that the cash assets should be 
maintained for the purpose of paying the legacy. 63 
A bequest of a reasonable amount for the care of 
decedent's cemetery plot as a part of the funeral 
expenses, and in view of a statutory provision that 
real estate may be sold for funeral expenses, may 
be paid from the proceeds of sale of realty, in the 
absence of personalty. 54 

c. Particular Provisions and Conditions Affect¬ 
ing Intention or Charge 

The express charge of legacies on the testator's 
“estate” may be considered as of weight in determining 
the intention of the testator to charge the legacies on 'his 
realty, as may the fact that the executor is given the 
power to sell real estate. 

A charge on real estate may be implied where the 
will directs the payment of a legacy without sacrific¬ 
ing the real property, if possible, 56 or directs the 
creation of a mortgage on certain real estate for 
its payment, 56 or provides that the amount of a 
bequest shall remain in the “home place" with inter¬ 
est payable annually. 67 A legacy is not charged on 
the real estate merely because the bequest is in 
terms as the legatee's “share" of the testator's es¬ 
tate; 58 nor will a charge on lands generally be im¬ 
plied where a special fund is provided, 59 notwith¬ 
standing the special fund may be found insufficient 
for the testator's purpose. 60 Where legacies arc 
payable out of the “cash assets" of the estate, lega¬ 
cies cannot be charged on the realty where the cash 
assets are insufficient, 61 


I Charging legacies on “estate” It has been held 
that a direction for the payment of legacies out of 
the testator’s “estate" does not charge the legacies* 
on the land where there is sufficient personalty for 
that purpose. 62 However, the express charge of 
legacies on the testator's “estate" may be considered 
as of weight in determining the intention of the 
testator to charge the legacies on his realty; 63 and 
a direction to pay legacies out of “estate" may be 
construed as charging them on the realty in case of a 
deficiency of personalty, 64 unless something else 
appears in the will to show that it was the intention 
of the testator to limit the term “estate" so as to 
include only personalty. 65 A bequest of a stated 
sum, “received from my first husband's estate," 
to his sons or their children, is not payable from 
the testatrix' personal estate only, in the absence of 
a showing that such sum came from the first hus¬ 
band’s personal estate only, or that “estate" was 
used in other than its primary sense of entire es¬ 
tate. 66 

Directions or powers to executors . The mere fact 
that a legacy is directed to be paid is not sufficient 
to make its payment a charge on real estate. 67 A 
direction to the executor to pay the transfer tax on 
the legacies from the residue is a circumstance to 
be considered, but not controlling, as to whether the 
legacies were intended to be a charge on real es¬ 
tate. 68 

Power of sale, in the executor, is generally not 
necessary to charge real estate with the payment of 
legacies in excess of the testator's personal prop¬ 
erty, 69 but the fact that the executor is given the 
power to sell real estate is an clement or one of the 
circumstances to be considered as showing an inten¬ 
tion on the part of the testator to charge the pay¬ 
ment of legacies thereon; 70 and the fact that the 


52. N.Y.—In re Wintersteen’s Will, 
13 N.Y.S.2d 913. 

53. N.Y.—In re Crane’s Estate, 10 N. 
Y.S.2d 805, 170 Misc. 739. 

54. N.Y.—In ro Rohr’s Estate, 260 
N.Y.S. 181, 145 Misc. 382. 

55. N.J.—Price v. Price, 29 A. 679, 
52 N.J.Eq. 326. 

56. Pa.—In re Freas, 26 Pa.Dist. 824. 

57. Neb.—Fauber v. Keim, 122 N.W. 
849, 85 Neb. 217. 

69 C.J. p 1175 note 74. 

58. Pa.—Magee’s Estate, 11 Pa.Co. 
559. 

59. Ala.—Sorrell v. O’Brien, 85 So. 
447, 204 Ala. 343. 

60. Ala.—Sorrell v. O’Brien, supra. 

61. Iowa.—Boehm v. Rohlfs, 276 N. 
W 105, 224 Iowa 226. 


62. Conn.—Swift v. Edson, 5 Conn. 
531. 

63. Ala.—Gorman v. McDonnell, 28 
So. 964, 127 Ala. 549. 

69 C.J. p 1175 note 82. 

64. Pa.—Lloyd’s Estate, 34 A. 519, 
174 Pa. 184. 

69 C.J. p 1175 note 83. 

65. Pa.—In re Wallace’s Estate, 83 
A. 280, 234 Pa. 459. 

69 C.J. p 1175 note 84. 

66. Va.—Neblott v. Smith, 128 S.E. 
247, 142 Va. 840. 

67. N.Y.—Wiltsie v. Shaw, 3 N.E. 
331, 100 N.Y. 191. 

68. N.Y.—In re Muller’s Estate, 49 
N.Y.S.2d 767, 183 Misc. 957—In re 
Menken’s Will, 44 N.Y.S.2d 164, 180 
Misc. 656—In re Martin’s Estate, 29 
N.Y.S.2d 159, 176 Misc. 805—In re 
Fenton’s Will, 289 N.Y.S. 685, 160 
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Misc. 215, modified on other 
grounds 293 N.Y.S. 818, 250 APP. 
DIv. 771—In re Tiffany’s Estate, 
285 N.Y.S. 971, 157 Misc. 873. 

In re Warren’s Will, 52 N.Y.S.2d 
887—In re Winterstecn’s Will, 13 
N.Y.S.2d 913. 

69 O.J. p 1176 note 90. 

69. Tex.—Ellet v. McCord, Civ.App., 
41 S.W.2d 110. 

70. Ky.—Oehlaohlaeger v. Oohl- 
schlaeger’s Ex’r, 108 S.W.2d 528, 
269 Ky. 596. 

N.Y.—In re Lennon’s Will, 90 N.Y.S. 
2d 161, 196 Misc. 117—In re Mul¬ 
ler’s Estate, 49 N.Y.S.2d 767, 183 
Misc. 957—In re Menken’s Will, 44 
N.Y.S.2d 164, 180 Misc. 656—In re 
Martin’s Estate, 29 N.Y.S.2d 159, 
176 Misc. 805—In re Fenton’s Will, 
289 N.Y.S, 685, 160 Misc. 215, mod¬ 
ified on other grounds 293 N.Y.S. 
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•executors are directed generally to carry out the 
provisions of the will, including the payment of 
legacies, and are directed or given power to sell 
•the real estate for such purpose, has been held suffi¬ 
cient to charge the payment of the legacies on the 
real estate or its proceeds, 71 and, in case of such a 
•direction, rents collected are assets for the payment 
•of the legacies. 72 This rule is particularly ap¬ 
plicable where the realty and personalty are blended 
in one mass and a power of sale thereof is given 
the executors. 73 

However, it has been held that there is no such 
•charge on the realty where, at the time of ex¬ 
ecution of the will, the testator had sufficient person¬ 
alty to pay the legacies; 74 or where the will, in con¬ 
nection with the power of sale, provides for a pro 
rata payment of the legacies, if the personalty should 
prove insufficient; 75 or where the power of sale 
indicates an intention that the realty might be used 
for a specific purpose inconsistent with its being 
•charged with the payment of legacies; 76 or where, 
in the absence of circumstances indicating an in¬ 
tention to charge, the power given is a mere gen¬ 
eral discretionary power of sale; 77 nor can resort 
be had to realty which has been expressly excepted 
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from the power of sale. 78 

The lack of a power of sale in the will is entitled 
to some consideration and is at least further evi¬ 
dence of no intent to charge the real estate. 79 

Other elements or circumstances to be considered 
as showing the intention of the testator to charge 
the payment of legacies on realty include the power 
of the executor to defer the payment of general 
legacies provided income at the average rate earned 
by the estate is paid to the legatees, 80 an authoriza¬ 
tion to mortgage, 81 exchange, 82 or lease 83 the realty, 
and the plenary power conferred on the executor to 
retain the real estate as an investment and to parti¬ 
tion the real estate among various beneficiaries with 
full power to value the realty distributed in kind. 84 

Where, in accordance with general rules, the testa¬ 
tor by the provisions in his will, such as by direct¬ 
ing a sale of his real estate, makes an equitable con¬ 
version of the realty into personalty, the realty as 
personalty or its proceeds are applicable to the pay¬ 
ment of pecuniary legacies. 86 

Devises in succession. It has been held that, if 
the first devise fails for causes that would, but for 
the devise over, create a lapse, the second takes 


818, 250 App.DIv. 771—In re Tif¬ 
fany's Estate, 285 N.T.S. 971, 157 
Misc. 873—In re Carpenter’s Will, 
273 N.Y.S. 257, 152 Misc. 320. 

In re Warren's Will, 52 N.Y.S.2d 
887—In re Wood's Estate, 33 N.Y. 
S.2d 726—In re Claussen’s Will, 29 
N.Y.S.2d 348. 

69 C.J. p 1176 note 93. 

Specific directions and generalization 
Where a paragraph in a will con¬ 
tained demonstrative bequests, and 
source of fund to meet bequests was 
specifically pointed out as certain 
realty, and specific directions were 
given to executors-trustees to sell 
realty to pay bequests, specific direc¬ 
tions in such paragraph could not be 
subordinated to general words at end 
of will authorizing executors to sell 
realty at any time to carry out pro¬ 
visions of will, since language direct¬ 
ing executors-trustees to sell realty 
to pay bequests took precedence over 
subsequent generalization as to exec¬ 
utors' authority to sell realty. 

N.Y.—In re O’Hanlon’s Will, 27 N.Y. 
S.2d 889. 

Gift of residuum held not to para ti¬ 
tle 

Where a money bequest was a 
charge on real estate of testatrix, a 
gift of the residuum to testatrix’s 
husband was not effective to pass to 
him or to his heirs title to the real 
estate which he as executor was di¬ 
rected to sell to satisfy the charge 
against it 


N.J.—Pilgrim v. Vandemark, 39 A.2d 
174, 135 N.J.Eq. 469. 

Expenses of sale 

Where will directed executor to 
sell realty and to pay special lega¬ 
cies in varying amounts from pro¬ 
ceeds, with provision that special leg¬ 
acies, should be reduced proportion¬ 
ately in event realty should not be 
sold for enough to pay them in full, 
amounts expended by executor after 
death of testatrix and during admin¬ 
istration of estate to better promote 
sale of the land was properly taken 
out of residuary estate, even though 
sale did not result in an excess to go 
into the residuum over and above the 
special legacies. 

Miss.—Oberst v. Mullens, 43 So.2d 
560. 

Statutes authorizing sale 
The testator's failure to authorize 
trustee to sell or mortgage realty to 
pay legacies was not material in de¬ 
termining whether a legacy could be 
paid out of corpus of realty in so far 
as income therefrom was insufficient, 
in view of statutory provisions au¬ 
thorizing the probate court to license 
the sale or mortgage of testator’s 
realty to pay legacies, 
yt.—-Tuttle v. Tuttle, 23 A.2d 523, 
112 Vt. 271. 

71. N.Y.—In re Freihoefer’s Will, 6 
N.Y.S.2d 811. 

69 C.J. p 1176 note 94. 

72. Pa.—Greaves’ Estate, 29 Pa.Dist. 
577. 


73. Pa.—Watts’ Estate, 14 Pa.Co. 
625. 

74. N.Y.—Schmidt v. Limmer, 86 N. 
Y.S. 657, 91 App.Div. 300. 

75. N.Y.—:In re Kreusser, 178 N.Y. 
S. 62, 108 Misc. 111. 

69 C.J. p 1176 note 99. 

76. N.Y.—Farmers' Loan & Trust Co. 
v. Osborn, 128 N.Y.S. 915, 70 Misc. 
428. 

69 C.J. p 1176 note 1. 

77. N.Y.—In re Jacobs’ Will, 140 N. 
Y.S.2d 60. 

69 C.J. p 1176 note 2. 

78. Mass.—Johnson v. Home For 
Aged Men, 25 N.E. 44, 152 Mass. 89. 

79. N.Y.—In re Crane’s Estate, 10 
N.Y.S.2d 805, 170 Misc. 739. 

80. N.Y.—In re Martin’s Estate, 29 
N.Y.S.2d 159, 176 Misc. 805. 

81. N.Y.—In re Martin's Estate, su¬ 
pra. 

82. N.Y.—In re Martin’s Estate, su¬ 
pra. 

83. N.Y.—In re Martin’s Estate, su¬ 
pra. 

84. N.Y.—In re Martin’s Estate, su¬ 
pra. 

85. N.Y.—In re Keys’ Will, 132 N.Y. 
S.2d 77, appeal dismissed In re 
Keys’ Estate, 135 N.Y.S.2d 926, 284 
App.Div. 934—In re Graczyk’s Will, 
66 N.Y.S.2d 750. 

Tex.—Jones v. Hext, Civ.App. 67 S. 

W.2d 441, error refused. 

69 C.J. p 1177 note 5. 
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and is not bound by a charge of legacies on the first 
estate. 86 

§ 1303.-Effect of Residuary Clause 

a. In general 

b. Blending real and personal estate 

a. In General 

The question of whether a prior legacy is a charge 
on real estate passing under a residuary clause, and the 
nature and extent of such a charge, is one of the testa¬ 
tor's intention as determined from the language of the 
will, considered in the light of the testator's circum¬ 
stances and surroundings at the time the will was 
executed. 

A general disposition of the testator’s estate, or 
a part thereof, by a residuary devise is not in it¬ 
self sufficient to charge prior legacies on real es¬ 
tate passing under the residuary clause, 87 but the 
question of such charge, and its nature and extent, 
is one of the testator’s intention as determined from 
the language of the will, considered in the light of 
the testator’s circumstances and surroundings at the 
time the will was executed. 88 Such a residuary dis¬ 
position, however, is a fact to be considered as 
showing an intention on the part of the testator to 
make such a charge, 89 and has been held to imply, 
in case the will contains no specific devises, the 
payment in full of pecuniary legacies, 90 and to be 
sufficient to create such a charge on the residuary 
realty where the residuary devise is expressed to 
take effect “after the payment of legacies/’ 91 or 


“after the above will is complied with,” 92 or after 
a direction that legacies be first paid, 93 or subject to 
the payment of a legacy, 94 or where any similar 
expression is used which shows an intention on 
the part of the testator that the residuary devisee 
was to have only so much of the residuary estate 
or realty as should remain after a prior legacy or 
legacies had been satisfied. 95 

The word “funds,” in a clause of a will empower¬ 
ing trustees to act “so far as any funds left by me 
and not otherwise appropriated will permit,” has- 
reference to specific funds held by the trustees for 
accumulation under various articles of the will, ancl 
is not intended to affect or put a charge on a resid¬ 
uary fund created by another article. 96 Relationship 
of the legatees to the testator, it has been held* 
should not be considered in ascertaining the testa¬ 
tor’s intent as to whether or not legacies were to 
be a charge against residue real estate. 97 

A demonstrative legacy, such as a legacy payable 
out of income, must be paid with general legacies 
out of the residuary estate, if the fund fails and the 
residuary estate is sufficient for that purpose. 98 

Preferred legacies. No part of a residuary estate 
is available for general legacies until preferred leg¬ 
acies, payable out of such fund, have been satisfied 
in full, 99 and the diminution of such preferred lega¬ 
cies to pay debts and expenses must be made out of 
the residuary estate before any part thereof is paid 
to general or residuary legatees. 1 


86. N.H.—Brown v. Brown, 43 N.H. 
17. 

69 C.J. p 1177 note D. 

87. Ill.—In re Coleman’s Estate, 53 
N.E.2d 329, 321 Ill.App. 552. 

69 C.J. p 1177 note 11. 

Bequest to specified legatee on death 
Where residuary clause recited 
that residuary legatee had agreed to 
bequeath to a specified trustee all 
property which she received under 
such residuary clause that might re¬ 
main in her possession at time of her 
death, residuary legatee was entitled 
to residue for her own use with the 
restriction that she did not have 
right to bequeath it to any one other 
than trustee and did not have right 
to give it away prior to her death. 
Or.—McGinn v. Gilroy, 165 P.2d 73, 
178 Or. 24. 

B8. Ill.—In re Coleman’s Estate, 53 
N.E.2d 329, 321 IIl.App. 552—In re 
Marti's Estate, 35 N.E.2d 696, 311 
Ill.App. 237. 

N.Y—In re McKeogh's Will, 271 N. 
Y.S. 362, 151 Misc. 327, affirmed In 
re Alexander's Will, 281 N.Y.S. 
1011, 245 App.Div. 750. 

In re Master's Will, 136 N.Y.S,2d 
907—In re Bohner's Estate, 17 N, 


T.S.2d 66, reversed on other 
grounds 26 N.Y.S.2d 558, 261 App. 
Div. 1045, affirmed 39 N.E.2J 291, 
287 N.Y. 673. 

Tex.—Gallagher v. O'Brien, Civ.App., 
158 S.W.2d 345. 

69 C.J. p 1177 note 12. 

Obvious wish of testator Insufficient 

Affirmative intent to make general 
legacies charge on residuary realty 
is not suppllod by obvious wish of 
testator at time will was executed 
that general legatee should receive 
indicated benefit, but it must be 
shown that intention of testator at 
that time expressly envisaged appli¬ 
cation of realty for purpose of satis¬ 
fying general bequest. 

N.Y.—In re Kennedy's Will, 285 N. 
Y.S. $70, 158 Misc. 617. 

89. N.C.—Little v, Hager, 67 N.C. 
135. 

90. Pa.—In re Markley’s Estate, 10 
Pa.Co. 549. 

In r© Thomas’ Estate, Orph., 53 
York Leg.Rec. 25. 

91. Ky.—Morehead’s Ex’r v. Prance, 
154 S.W. 378, 153 Ky. 44. 

69 C.J. p 1177 note 15. 
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92. Md.—Crabb v. Moale, 4 Md.Ch. 
219. 

93. Kan.—Kelsey v. Warfield, 76 P. 
2d 777, 147 Kan. 445. 

69 C.J. p 1177 note 17. 

94. Minn.—Ijundquist v. First Evan¬ 
gelical Lutheran Church, 259 N.W. 
9, 193 Minn. 474. 

95. Colo.—Daiss v. Hanes, 277 P. 5, 
85 Colo. 397. 

Ill.—Raid v. Corrigan, 32 N.E. 387, 
143 Ill. 402. 

96. Mass.—Howard v. Howard, 116 
N.E. 937, 227 Mass. 395. 

97. N.J.—Shannon v. Ryan, 111 A* 
155, 91 N.J.Eq. 491. 

69 C.J. p 1178 note 21. 

98. N.Y.—In re McKenna’s Estate, 
18 N.Y.S.2d 482, 173 Misc. 579- 
In re Borden’s Will, 288 N.Y.S. 957, 
159 Misc, 766. 

N.C.—Shepard v. Bryan, 143 S.E. 835, 
195 N.C. 822. 

99. Pa.—In re Roth's Estate, 70 Pa. 
Super. 124. 

69 C.J. p 1178 note 24. 

1. N.Y.—In re Hackett’s Estate, 224 
N.Y.S. 435, 130 Misc. 339. 
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b. Blending Beal and Personal Estate 

Where pecuniary legacies are given generally, fol¬ 
lowed by a general disposition of the entire residue of the 
estate, both real and personal, blended as one mass or 
fund, in the absence of a testamentary intent to the con¬ 
trary the legacies are charged on the entire residue, in¬ 
cluding the residuary realty as well as the personalty. 

Unless it appears from a proper construction of 
the provisions of the will in connection with ex¬ 
trinsic circumstances that the testator’s intention 
was that the legacies should be paid from personalty 
and should not be a charge on realty disposed of 
in a residuary clause, 2 where pecuniary legacies, in 
a will, are given generally, followed by a general 
disposition of the whole residue of the estate, both 
real and personal, blended as one mass or fund, it is 
usually held that the legacies are charged on the 
entire residue including the residuary realty as well 
as the personalty, 3 for the reason that in such a 
case the "residue” can mean only what remains after 
satisfying the previous debts and legacies. 4 * 

This rule or charge arises by implication, 6 and 
has been held to arise by way of exception to the 
general rule that, in the absence of an intention to 
the contrary, personal property is the primary and 
only fund for the payment of pecuniary legacies. 6 
However, the sufficiency or insufficiency of the per- 
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sonal estate to pay debts and legacies is an important 
factor in determining whether the residuary real 
estate may be reached for the payment of legacies* 
since it may be used for such payment only to the 
extent that the personal estate is insufficient there¬ 
for ; 7 * and it has been held sufficient for this purpose 
that the insufficiency existed at the testator’s death, 8, 
but as to this there is also authority to the con- 
trary. 9 

Where it is apparent that at the time the will was 
executed the testator must have known that the 
personalty was insufficient to satisfy the legacies, 
the reason is strong for inferring an intent that 
the realty composing the residue is chargeable 
with the legacies, 10 as where the deficiency is a 
substantial amount; 11 but where the balance of the 
personal estate available for general legacies after 
the will is executed lacks only a trifling sum, the 
testator’s intention that realty embraced in the resid¬ 
uary gift should be chargeable with the deficiency is. 
not shown. 12 

Land specifically devised is chargeable with leg¬ 
acies under a residuary clause blending personalty 
and realty, 13 although the specific devisee is also- 
made the residuary devisee and legatee, 14 since the 


2. Del.—Security Trust Co. v. Cool¬ 
ing 1 , 42 A.2d 784, 28 Del.Ch. 303. 

Ill.—In re Marti's Estate, 35 N.E.2d 
696, 311 Ill.App. 237—In re 

Schwartz' Estate, 275 IlLApp. 374. 

69 C.J. p 1178 note 27. 

3. Del.—Davidson v. Wilmington 
Trust Co., 2 A.2d 286, 23 Del.Ch. 
1—Security Trust Co. v. Bulcroft, 
187 A. 13, 21 DeLCh. 242. 

Ill.—In re Marti's Estate, 35 N.E.2d 
696, 311 Ill.App. 237—Moody Bible 
Institute of Chicago v. Pettibone, 
6 N.E.2d 676, 289 Ill.App. 69—In re 
Schwartz' Estate, 275 IlLApp. 374. 

Iowa,—Carpenter v. Lothringer, 275 
N.W. 98, 224 Iowa 439. 

Me.—Bragdon v. Smith, 12 A.2d 665, 
136 Me. 474. 

Mass.—Mahoney v. Nollman, 35 N.E. 
2d 265, 309 Mass. 522. 

Mich.—Michigan Trust Co. v. Driver, 
259 N.W. 867, 270 Mich. 698. 

N.J.—In re Stevens' Estate, 86 A.2d 
812, 18 N.J. Super. 176. 

Ohio.—Krieger v. Stauffer, Com.Pl., 
67 N.E.2d 449. 

Pa.—In re Fetter's Estate, 30 A.2d 
647, 152 Pa.Super. 10. 

In re Thomas’ Estate, 53 York 
Leg.Rec. 25. 

Tenn.—Corpus Juris quoted lu Podes- 
ta v. Podesta, 189 S.W.2d 413, 416, 
28 Tenn.App. 282. 

Tex.—Brainerd v. First Nat Bank, 
169 S.W.2d 802, modified on other 
grounds 174 S.W.2d 953, 141 Tex. 
558. 


W.Va.—Harris v. Eskridge, 20 S.E.2d 
465, 124 W.Va. 283. 

69 C.J. p 1178 note 28. 

Residue entirely realty 

Fact that residue actually consists 
entirely of realty is unimportant. 

Del.—James v. Equitable Sec. Trust 
Co., Ch., Ill A.2d 342. 

4. Tenn.—Corpus Juris quoted in 
Podesta v. Podesta, 189 S.W.2d 
413, 416, 28 Tenn.App. 282. 

69 C.J. p 1179 note 29. 

5. Del.—James v. Equitable Sec. 
Trust Co., Ch., Ill A.2d 342. 

Ohio.—Krieger v. Stauffer, Com.Pl., 
67 N.E.2d 449. 

69 C.J. p 1179 note 30. 

6. Ind.—Coon v. Coon, 118 N.E. 820, 
187 Ind. 478, 484. 

69 C.J. p 1179 note 31. 

General rule see supra § 1301. 

7. Del.—James v. Equitable Sec. 
Trust Co., Ch., Ill A.2d 342—Se¬ 
curity Trust Co. v. Cooling, 42 A.2d 
784, 28 Del.Ch. 303—Davidson v. 
Wilmington Trust Co„ 2 A.2d 285, 
23 Del.Ch. 1. 

Pa.—In re Saeger’s Estate, Orph., 28 
North.Co. 58. 

69 C.J. p 1179T note 34. 

8. Del.—Walters v. Young, 114 A. 
164, 12 Del.Ch. 297. 

69 C.J. p 1179 note 35. 

9. Ohio.—Bauman v. Bauman, Prob„ 
88 N.E.2d 196. 

69 C.J. p 1179 note 36. 
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Time will made 

Rule of construction applicable to- 
wills, that, where legacies are given 
generally and no fund is provided: 
from which they are to be paid andJ 
afterward the residue of real and 
personal estate is given in one mass, 
legacies constitute a charge on whole- 
residuary estate, is not absolute, and' 
is to be applied only where from 
terms of will and a consideration of 
all circumstances It can be inferred 
that at time will was made testator 
must have realized that he had no¬ 
property out of which such legacies 
could be paid and that satisfaction^ 
out of residuary estate is necessary. 
Ohio.—Koontz v. Hubley, 145 N.E. 
590, 111 Ohio St. 414. 

Bauman v. Bauman, Prob„ 88 N. 
E.2d 196. 

10. Del.—Security Trust Co. v. Bul¬ 
croft, 187 A. 13, 21 DeLCh. 242. 

11. Del.—Security Trust Co. v. Bul¬ 
croft, supra. 

12. Del.—Security Trust Co. v. Bul¬ 
croft, supra. 

13. Iowa.—Peet v. Peet, 68 N.W. 
705, 99 Iowa 314. 

69 C.J. p 1180 note 38. 

14. Ala.—Newsom v. Thornton, 8 So- 
261, 82 Ala. 402, 60 Am.R. 743, 

69 C.J. p 1180 note 39. 
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residuary devise does not revoke the prior specific 
devise and pass the specifically devised land under 
the residuary clause. 15 The mere fact, however, 
that, in the residuary disposition, certain real estate 
is specifically named does not affect the rule so as 
to prevent the legacies becoming a charge on the real 
estate so specified. 16 

It is essential that the will show an intention on 
the part of the testator to blend the different classes 
of property and create a mixed fund; 17 and, con¬ 
versely, there is no charge on the realty where the 
clause disposing of the residue of the real and per¬ 
sonal estate separates the two classes of property 18 
or where the residuary clause refers only to per¬ 
sonalty which the testator deemed more than suffi¬ 
cient to pay the legacies. 19 The general rule applies 
although the word “residue” does not appear in 
the clause constituting the general gift of the mixed 
fund, provided words of equal import are used, 20 
such as the “balance of my estate,” 21 or although the 
word “residue,” when used, is not followed or 
qualified by such words as “after the payment of 
legacies.” 22 So also, the application of the rule is 
not affected by the fact that the will creates a trust 
with respect to the residue, 23 or that the residue is 
expressed as being given “absolutely” or “without 
restriction,” 24 or that no power of sale to pay 
legacies is given, 25 or that the residuary disposition 
is preceded by a general direction that the debts and 
legacies shall be paid out of the personal estate, 26 
or that previous specific devises of interests in real 
estate were given by the will. 27 The rule does not 


apply where no legacies are given in the will prior 
to the residuary clause, as where general legacies are 
subsequently given in a codicil; 28 nor is the residu¬ 
ary realty charged where the residuary disposition 
fails to take effect. 29 

In at least one jurisdiction, where a testator gives 
legacies and then gives the “remainder of his estate 
real and personal” or the “rest, residue and re¬ 
mainder,” or the “balance of his estate,” these and 
other like terms are not in themselves sufficient to 
show an intention on the part of the testator to 
charge the real estate with the payment of the lega¬ 
cies, 30 and consequently there is no such charge 
except where it is given by statute. 31 

In New York, under a statute providing that if 
the personal property of the testator is insufficient 
for the full payment of general legacies, so much of 
the real property not specifically devised as shall be 
necessary for the payment of the balance shall be 
sold, and the proceeds used for such payment, unless 
the will shall contain an express direction to the 
contrary, residuary real estate may be charged with 
the payment of general legacies to the extent re¬ 
quired. 32 

As to wills executed prior to the effective date of 
such statute, it is the rule that a simple bequest of 
legacies followed by a general residuary clause dis¬ 
posing of both real and personal estate, without dis¬ 
tinguishing between them, docs not of itself charge 
the legacies on the residuary real estate, 33 particu¬ 
larly where the will and surrounding circumstances 
show an intention to the contrary. 34 Such general 


15, Mass.—Humes v. Wood, 8 Pick. 
478. 

16. Pa.—Markley’s Estate, 24 A. 75, 
148 Pa. 538. 

60 C.J. p 1180 note 41. 

17, N.J.—Weber v. Bardon, 111 A. 
G49, 92 N.J.Eq. 190. 

69 C.J. p 1180 note 44. 

18. N.C.—Robinson v. Mclver, 63 N. 
C. 645. 

69 C.J. p 1180 note 45. 

19, R.I.—Petition of Jamieson, 28 
A. 333, 18 R.I. 385. 

20. Ky.—Morehead’s Ex'r v. France, 
154 S.W. 378, 153 Ky. 44. 

69 C.J. p 1180 note 47. 

21- Del.—Rice v. Rice, 111 A. 439, 
12 Del.Ch. 245. 

69 C.J. p 1180 note 48. 

22. Neb.—In re Strolberg's Estate, 
183 N.W. 97, 106 Neb. 173, 26 A.L. 
R. 643. 

69 C.J. p 1180 note 49. 

23- Pa.—Markley’s Estate, 10 Fa.Co. 
549. 


24. Wis.—Egan v. Siegel, 233 N.W. 
569, 203 Wis. 119. 

69 C.J. p 1180 note 51. 

25. Nob.—In re Strolbcrg’s Estate, 
183 N.W. 97, 106 Neb. 173, 26 A.L. 

R. 643. 

26. Nob.—In re Strolberg’s Estate, 
supra. 

69 C.J. p 1180 note 54. 

27. S.C,—Patterson v. Cleveland, 163 

S. E. 784, 165 S.C. 266. 

69 C.J. p 1180 note 55. 

28. Va.—Lee v. Lee, 44 S.E. 534, 88 
Va. 805. 

29. Pa.—Hanbost's Estate, 11 Phila. 
10, 32 Leg.Int. 29. 

30. Md.—Pearson v. Wartman, 31 A. 
446, 80 Md. 528. 

69 C.J. p 1181 noto 59. 

31. Md.—Bristol v. Stump, 110 A. 
470, 136 Md. 236. 

69 C.J. p 1181 note 60. 

32. N.T.—In re Frohmann's Will, 133 
N.Y.S.2d 239, 205 Misc. 913. 

Lapsed, legacy 

Where testator devised real prop- 
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erty to three named nephews of tes¬ 
tator and gift to one of them lapsed 
and passed under residuary clause, 
devise under residuary clause was 
not specific devise but was general 
devise and was subject to payment of 
general legacies to extent required 
to satisfy such legacies in full. 

N.Y.—In re Engleso’s Will, 140 N.Y. 
S.2d 637. 

33. N.Y.~In re Maldel’s Will, 70 N. 
Y.S.2d 847, 189 Misc, 683—In re 
Muller’s Estate, 49 N.Y.S.2d 767, 
183 Misc. 957—In re Crane’s Estate, 
10 N.Y.S.2d 805, 170 Misc. 739- 
In re Dooley’s Estate, 275 N.Y.S. 
463, 153 Mine. 533—In re Parker’s 
Estate, 273 N.Y.S. 86, 151 Misc. 394. 

In re Wood’s Estate, 33 N.Y.S.2d 
726. 

69 C.J. p 1181 note 61. 

34. N.Y.—In re Maidel’s Will, 70 N. 
Y.S.2d 847, 189 Misc. 683—In re 
Dooley’s Estate, 275 N.Y.a. 463, 153 
Misc. 533. 

In re Wood’s Estate, 33 N.Y.S.2d 
726. 

69 C.J. p 1181 note 62. 
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language, however, will justify a charge of the 
legacies on the residuary realty, where it is made to 
appear by extrinsic circumstances that it was the 
testator’s intention that the legacies should be a 
charge on the land; 36 and this rule applies although 
the will expressly directs the payment of the testa¬ 
tor’s debts, 36 and although there has been a prior 
devise of the real estate. 37 Thus, an intention to 
charge the realty will be inferred where at the time 
of making the will, containing a general residuary 
disposition of both real and personal estate, the 
testator’s personal estate was so clearly insufficient 
to pay debts and legacies that he must then have 
known that their payment could not be made without 
the aid of the real estate. 38 Other matters to be con¬ 
sidered in determining the testator’s intention to 
charge the residuary realty are the fact that the 
testator directed payment from the residue of all 
transfer or inheritance taxes on devises or lega¬ 
cies 39 and, in some cases, the comparative relation¬ 
ship to the testator of the general and residuary 
legatees. 40 Where such intention appears, a sub¬ 
sequent clause which contains nothing of a dis¬ 
positive character should be disregarded. 41 


WILLS §§ 1303-1304 

§ 1304.-Charge on Lands or Inter¬ 

est Specifically Devised 

a. In general 

b. Direction to pay legacies 

c. Charges to equalize portions; valua¬ 

tion of real estate 

a. In General 

Generally, In the absence of an Intention otherwise, 
land, or an interest therein, specifically devised is not 
subject to a charge for the payment of legacies. 

The title to land given under a will is subject to 
the payment of legacies, whether the legacies are 
made an express charge on the land by the will or 
by decree of court, 42 and the question whether lega¬ 
cies are charged on specifically devised real estate 
depends on the terms of the will and the intention 
of the testator as gathered therefrom. 43 For the 
purpose of paying off legacies, resort may not be 
had to extraneous facts and circumstances alone to 
create a charge on realty specifically devised. 44 As 
a general rule, in the absence of an intention other¬ 
wise, land, or an interest therein, specifically de¬ 
vised is not subject to a charge for the payment of 
legacies, 46 particularly where the will shows an in- 


35. N.Y.—In re Hoffman's Estate, 94 
N.Y.S.2d 388, 197 Misc. 205—-In re 
Lennon's Will, 90 N.Y.S.2d 161, 196 
Misc. 117—In re Maidel’s Will, 70 
N.Y.S.2d 847, 189 Misc. 683—In re 
Muller’s Estate, 49 N.Y.S.2d 767, 
183 Misc. 957—In re Menken’s Will, 
44 N.Y.S. 2d 164, 180 Misc. 656- 
In re Fenton's Will, 289 N.Y.S. 685, 
160 Misc. 215, modi fled on other 
grounds 293 N.Y.S. 818, 250 App. 
Div. 771—In re Tiffany's Estate, 
285 N.Y.S. 971, 157 Misc. 873—In 
re Carpenter’s Will, 273 N.Y.S. 257, 
152 Misc. 320. 

In re Warren's Will, 62 N.Y.S.2d 
887—In re Olausscn’s Will, 29 N.Y. 
S.2d 348—In re Wintorsteen’s Will, 
13 N.Y.S.2d 913. 

69 C.J. p 1181 note 64. 

36. N.Y.—Klnnler v. Rogers, 42 N.Y. 
531. 

Matter of Bolton, 26 N.Y.S. 333, 
5 Misc. 477. 

37. N.Y.—Scott v. Stebbins, 91 N.Y. 
605. 

69 C.J. p 1182 note 66. 

38. N.Y.—In re Hoffman’s Estate, 94 
N.Y.S.2d 388, 197 Misc. 205—In re 
Dewlnt's Will, 292 N.Y.S. 198, 161 
Misc. 398. 

69 C.J. p 1182 note 67. 

39. N.Y.—In re McKeogh’s Will, 271 
N.Y.S. 362, 151 Misc. 327, affirmed 
In re Alexander's Will, 281 N.Y.S. 
1011, 245 App.Div. 750. 

69 C.J. p 1182 note 68. 

In determining charge on realty in 
general see supra 9 1302 c. 


40. N.Y.—In re Lilienthal’s Estate, 
246 N.Y.S. 459, 139 Misc. 235. 

69 C.J. p 1182 note 69. 

41. N.Y.—In re Kouwenhoven, 118 
N.Y.S. 502, 63 Misc. 161, 8 Mills 
Surr. 154. 

69 C.J. p 1182 note 70. 

42. N.Y.—In re Mould’s Estate, 185 
N.Y.S. 250, 113 Misc. 602, affirmed 
187 N.Y.S. 355, 195 App.Div. 822. 

43. S.C.—Mack v. Stanley, 2 S.E.2d 
792, 190 S.C. 300. 

69 C.J. p 1182 note 76. 

44. N.Y.—In re Jacobs’ Will, 140 N. 
Y.S.2d 60. 

Effect of power of sale 

(1) Where paragraph of will giving 
executors power of sale to carry out 
provisions of will were not as clear 
as language specifically devising tes¬ 
tatrix’ real estate, and did not have 
offect of cutting down or diminishing 
absolute nature of devise of real es¬ 
tate, proceeds of sale of realty could 
not be used to pay general legacies. 
N.Y.—In re Jacobs’ Will, supra. 

(2) Testamentary provision, au¬ 
thorizing executors, to sell whole or 
any part of testator’s real or personal 
estate with specific authority to take 
back purchase-money mortgage, and 
providing that bequests were made 
charges against the proceeds of such 
management, mortgages, leases, or 
sales, did not authorize resort to real 
estate specifically devised to testa¬ 
tor's niece for payment of general 
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-legacies which would result in prefer¬ 
ring strangers to niece who would be 
disinherited. 

N.Y.—:In re Uhl’s Estate, 20 N.Y.S.2d 
441, 174 Misc. 438. 

4J5. Ala.—Corpus Juris cited in 
Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

Del.—James v. Equitable Sec. Trust 
Co., Ch., Ill A.2d 342. 

Iowa.—In re Schmitz' Estate, 3 N. 

W.2d 512, 231 Iowa 1178. 

Me.—Bragdon v. Smith, 12 A.2d 665, 
136 Me. 474. 

Mo.—Brinkmeyer v. Helm, 100 S.W. 
2d 452. 

N.Y.—In re Albro's Estate, 126 N.Y. 
S.2d 614, 205 Misc. 39—In re Maid- 
el’s Will, 70 N.Y.S.2d 847, 189 Misc. 
683—In re Uhl’s Estate, 20 N.Y.S. 
2d 441, 174 Misc. 438—In re Sex¬ 
ton’s Estate, 4 N.Y.S.2d 111, 166 
Misc. 631. 

In re Jacobs' Will, 140 N.Y.S. 2d 
60. 

Ohio.—Shively v. Ferrine, Prob., 67 N. 
E.2d 32. 

Pa.—In re Strahley’s Estate, 171 A. 
892, 314 Pa. 515. 

In re Kadtke’s Estates, Orph., 36 
Luz.Leg.Reg. 69. 

S.C.—Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

Tex.—Scott v. Currie, Civ.App., 184 
S.W. 2d 697, reversed on other 
grounds 187 S.W.2d 551, 144 Tex. 1. 
Wis.—In re Smith’s Will, 292 N.W. 

443, 235 Wis. 66. 

69 C.J. p 1182 note 77. 
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tention that there should not be such a charge, 46 
as where a fund is provided for the payment of lega¬ 
cies although it proves to be insufficient, 47 or the 
testator expresses a wish that the land be not sold, 48 
or the will shows that the testator intended the 
legacies to be paid from personal property only. 49 

The specifically devised land, however, will be sub¬ 
ject to such a charge, where the testator's intention 
to make the legacies a charge thereon clearly ap¬ 
pears, or may be clearly deducible from the provi¬ 
sions of the will, 50 and the charge need not be made 
in express terms or by any particular language. 61 
Thus, in the absence of anything indicating a dif¬ 
ferent intention, land specifically devised will be 
charged with the payment of legacies where the 
land is specifically devised “subject to,” “charged 
with,” or “on condition that” the devisee pay the 
legacies ; 52 or where the land is so devised “after” 
the payment of legacies. 53 If the testator subse¬ 
quently sold a part of the land so charged, the legacy 
remained a charge on the part of the land unsold. 64 

As affected by order in will of legacy and devise. 
Where there is a specific devise, the presumption is 
that it is the intention of the testator that the devisee 
shall have it as it is given, and a subsequent general 
charge of legacies on the real estate, although in 
terms capable of comprehending the specific devise, 
should still be restricted to the real estate not spe¬ 
cifically devised, 55 particularly where a limitation 


on the devise is made in the paragraph in which it 
is given; 56 and a bequest is not a charge on real 
estate specifically devised in other items of the will 
unless such intention clearly appears. 67 

Blending personalty and realty in disposition not 
residuary. Where real and personal estate are 
blended together in a general disposition not resid¬ 
uary, real estate so disposed of would be charged 
with the payment of prior legacies 58 to the same 
extent as where the blending is in a gift of the resi¬ 
due. 69 

As against another than devisee. Under a statute 
putting a devisee's children, in case of his death, in 
his stead with respect to the devise, such a charge 
exists against the land devised, in the hands of the 
children of a deceased devisee. 60 

Devise subject to mortgage bequeathed . Where 
the testator bequeaths the assignment of a mortgage 
existing on land, and devises the land subject to such 
mortgage, the debt secured by the mortgage is a 
charge on the land in favor of the legatee. 61 

b. Direction to Pay Legacies 

Where a devisee is expressly directed to pay certain 
legacies, this will, as a general rule, charge the legacies 
on the land or interest devised. 

A simple direction in the introductory part of a 
will for the payment of legacies is insufficient to 
charge them on real estate specifically devised, 62 


-16. N.Y.—In re Stern’s Estate, 275 
N.Y.S. 458, 153 Misc. 442—In re 
Tuozzolo’s Will, 252 N.Y.S. 441, 141 
Misc. 251. 

47. Ohio.—Glass v. Dunn, 17 Ohio St. 
413. 

48. Va.—Carter v. Meade, 169 S.E. 
722, 160 Va. 500. 

09 C.J. p 1183 note 80. 

49. N.J.—Crocker v. Crocker, 164 A. 
9, 112 N.J.Ea. 203. 

69 C.J, p 1183 note 81. 

•SO. Ala.—Corpus Juris cited, in 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

Iowa.—Pfeffer v. Finn, 30 N.W.2d 
481, 239 Iowa 24. 

Kan.—Nusz v. Nusz, 127 P.2d 441, 155 
Kan. 699. 

Minn.—In re Schultz’ Estate, 282 N. 
W. 471, 203 Minn. 566—In re An¬ 
derson’s Estate, 279 N.W. 266, 202 
Minn. 513, 116 A.L.R. 82. 

Neb.—Lehman v. Wagner, 285 N.W. 
124, 136 Neb. 131. 

N.J.—Reed v. Schuh, 40 A.2d 11, 136 
N.J.Eq. 11—Cooper v. Schanck, 172 
A. 591, 116 N.J.Ea. 119. 

N.Y.—In re Clark's Will, 58 N.Y.S.2d 
865, 185 Misc. 174. 

Ohio,—^Snyder v. Snyder, App., 91 N. 
E.2d 268. 


S.C.—Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

Tenn.—Podosta v. Podesta, 189 S.W. 

2d 413, 28 Tenn.App. 282. 

Wis.—Mitchell v. Mitchell, 283 N.W. 
448, 230 Wis. 461—In re Koehel's 
Estate, 274 N.W. 262, 225 Wis. 342. 
69 C.J. p 1183 note 82. 

51. Ala.—Sistrunk v. Ware, 69 Ala. 
273/ 

Ohio.—Knoppor v. Kneppor, 134 N.E. 
476, 103 Ohio St. 529. 

52. Ala.—Corpus Juris cited is. 
Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 3 92. 

Mo.—Corpus Juris cited in Friosz v. 
Friesz, 127 S.W.2d 714, 717, 344 Mo. 
698. 

Neb.—Hahn v. Verret, 11 N.W,2d 551, 
143 Neb, 820—Corpus Juris quoted 
in Martens v. Sachs, 294 N.W. 426, 
428, 138 Neb. 678, 134 A.L.R. 356. 
N.Y.—In re Nicolino's Will, 120 N.T. 
S.2d 613. 

Wis.—In ro Koebel's Estate, 274 N.W. 

262, 225 Wis. 342. 

69 C.J. p 1183 note 85. 

53. Conn.—Pendleton v. Kinney, 32 
A. 331, 65 Conn. 222. 

69 C.J. p 1184 note 86. 

54. Or.—Watson v. McLench, 110 P. 
482, 112 P. 416, 57 Or. 446. 
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55. Ala.—Pitts v. Campbell, 55 So. 
500, 173 Ala. 604. 

09 C.J. p 1184 note 92. 

56. Utah.—Rumel v. Solomon, 180 
P. 419, 54 Utah 25. 

69 C.J. p 1184 note 93. 

57. Ohio.—Koontz v. Hubley, 19 Ohio 
App. 484, affirmed 145 N.E. 590, 111 
Ohio St. 414. 

58. Pa.—In re Fetter's Estate, 30 A. 
2d 647, 152 Pa.Super. 10. 

69 C.J. p 1187 note 25. 

59. Ill.—Talbot v. Rountree, 3 Ill. 
App. 275. 

09 C.J. p 1187 note 26. 

60. Ill.—Ellis v. Dumond, 102 N.E. 
801, 259 Ill. 483. 

69 C.J. p 1184 note 89. 

61. N.J.—Nagle v. Conard, 81 A. 841, 

79 N.J.Bq. 124, affirmed 86 A. 1103, 

80 N.J.Ea. 253 and 87 A. 1119, 80 
N.J.Flq. 252. 

69 C.J. p 1184 note 90. 

62. Iowa.—Corpus Juris quoted in 
In re Ritter's Estate, 32 N.W.2d 
666, 670, 289 Iowa 788, 2 A-L.R.2d 
1301—Corpus Juris quoted in In re 
Schmitz' Estate, 3 N.W;2d 512, 516, 
231 Iowa 1178. 

69 C.J. p 1184 note 96. 
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unless such a direction is accompanied by some¬ 
thing in the context from which it may be inferred 
that the legacies are to be paid first or that the 
devise is to be enjoyed after payment of the lega¬ 
cies. 62 

Where, however, a devisee is expressly directed 
to pay certain legacies, although not expressly 
charged by the will, 64 this will, as a general rule, 
charge the legacies on the land or interest devised 65 
to the relief of the balance of the estate. 66 This 
rule is particularly applicable where the words “pay¬ 
ing thereout,” or “out of the estate,” devised, 67 or 
“out of the proceeds of the property,” 68 are used, 
or the devise is made “subject to,” or on condition 
of, the payment of a legacy, 69 or when the devise 
is “after payment” of a legacy, 70 or where the will 
further provides that any beneficiary not accepting 
such condition should forfeit all interest under the 
will. 71 Even if it is doubtful whether it was the 
intention of the testator to charge a legacy which 
the devisee is directed to pay on the land devised, 
the construction should be in favor of charging the 
land, as it should be presumed that the testator 
designed that his estate, rather than the personal 
liability of his devisees, should stand as security for 
the fulfillment of his bequests. 72 

It has been held, however, that a simple bequest 
to be paid by a devisee of land, without more to 
show the intention of the testator, will not create 
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a charge on the land devised, 73 particularly where, 
on failure of the devisee to pay, there is a limitation 
over to certain persons, named, in equal shares, 74 
unless an intention that it should be so charged is 
otherwise indicated by the will ; 75 but a direction to 
the devisee to pay a legacy is material as showing 
an intention on the testators part to charge the land 
devised therewith. 76 It has also been held that, 
where the direction to the devisee to pay a legacy 
is not contained in the clause giving the devise, it 
will not charge its payment on the land, but will 
create merely a personal liability in case the devisee 
accepts the devise. 77 

Direction to pay out of particular fund . A legacy 
is not charged on the land by a direction to a specific 
devisee to pay it out of a particular fund. 78 

c. Charges to Equalize Portions; Valuation of 
Real Estate 

Where a testator, for the purpose of equalizing the 
distribution of his property among a number of bene¬ 
ficiaries, subjects land specifically devised to liens, or di¬ 
rects the devisee to pay certain sums to the other bene¬ 
ficiaries, such liens or payments constitute a charge or 
lien on the land or interest devised. 

Where a testator, for the purpose of equalizing 
the distribution of his property among a number of 
beneficiaries, subjects land specifically devised to 
liens, 79 or directs the devisee to pay certain sums 
•to the other beneficiaries, 80 such liens or payments 


63. Iowa.—Corpus Juris quoted in 
In re Ritter’s Estate, 32 N.W.2d 666, 
670, 239 Iowa 788, 2 A.L R.2d 1301 
—Corpus Juris quoted in In re 
Schmitz’ Estate, 3 N.W.2d 612, 616, 
231 Iowa 1178. 

S.C.—Laurens v. Read, 48 S.C.Eq. 246. 

64. Okl.—Dixon v. Helena Society of 
Free Methodist Church of North 
America, 166 P. 114, 66 Okl. 203. 

Va.—Corpus Juris quoted in Gilley 
v. Nidermaier, 10 S.E.2d 484, 488, 
176 Va. 32. 

65. Ky.—Howard v. Reynolds, 261 S. 
W.2d 816. 

Neb.—Hahn v. Verret, 11 N.W.2d 661, 
143 Neb. 820—Martens v. Sachs, 
294 N.W. 426, 138 Neb. 678, 134 A. 
L.R. 356. 

Va.—Corpus Juris quoted in Gilley 
v. Nidermaier, 10 S.E.2d 484, 488, 
176 Va. 32. 

Wash.—National Bank of Commerce 
of Seattle v. Reinhardt, 208 P.2d 
857, 34 Wash.2d 319. 

Wis.—In re Koebel's Estate, 274 N.W. 

262, 226 Wis. 342. 

69 C.J. p 1185 note 99. 

66. Va.—Corpus Juris quoted in 

Gilley v. Nidermaier, 10 S.E.2d 484, 
488, 176 Va. 32. 

69 C.J. p 1185 note L 
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67. Tex.—Hoting v. Hamff, Civ.App., 
32 S.W.2d 681. 

69 C.J. p 1186 note 2. 

68. Ark.—Hunkypillar v. Harrison, 
27 S.W. 1004, 69 Ark. 453. 

N.C.—Phillips v. Humphrey, 42 N.C. 
206. 

69. Pa.—Logan v. Glass, 7 A.2d 116, 
136 Pa.Super. 221, affirmed 14 A. 
2d 306, 338 Pa. 489. 

69 C.J. p 1186 note 4. 

70. Va.—Todd v. McFall, 32 S.E. 472, 
96 Va. 754. 

69 C.J. p 1185 note 5. 

71. Va.—Corpus Juris cited iu Gil¬ 
ley v. Nidermaier, 10 S.E.2d 484, 
488, 176 Va. 32. 

69 C.J. p 1185 note 6. 

72. Va.—Corpus Juris quoted in Gil¬ 
ley v. Nidermaier, 10 S.E.2d 484, 
488, 176 Va. 32. 

69 C.J. p 1185 note 7. 

73. Pa.—Sauer v. Mollinger, 22 A. 
89, 138 Pa. 338. 

69 C.J. p 1186 note 9. 

74. Pa.—In re Rowson’s Estate, 19 
Pa.Co. 213. 

75. Pa.—In re Rowson’s Estate, su¬ 
pra. 

76. Pa.—Dickerman v. Eddinger, 32 
A. 41, 168 Pa. 240. 

69 C.J. p 1186 note 12. 
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77. Md.—Owens v. Clayton, 56 Md. 
129. 

R.I.—Larkin v. Larkin, 23 A. 19, 17 
R.I. 461. 

78. N.Y.—Crawford v. McCarthy, 64 
N.E. 277, 159 N.Y. 514. 

79. Ill.—Arnold v. Arnold, 156 N.E. 
758, 325 Ill. 500. 

69 C.J. p 1186 note 1$. 

80. Kan.—Selzer v. Selzer, 69 P.2d 
708, 146 Kan. 273, 116 A.L.R. 1. 

Mo.—Thompson v. Thompson, 175 S. 
W.2d 885—Corpus Juris cited in 
Friesz v. Friesz, 127 S.W.2d 714, 
717, 344 Mo. 698. 

69 C.J. p 1186 note 17. 

Equitable lien 

Where real estate is devised to one 
who is by the will required to pay 
each of devisees named in the will a 
sum sufficient to make the devises 
equal in value, the law will attach 
an equitable lien on the land for the 
sum so required to be paid. 

Mo.—Brown v. Lyle, 161 S.W.2d 701, 
236 Mo.App. 1041. 

Payment on death or remarriage of 
widow 

(1) Where testator devised a life 
estate in certain realty to a speci¬ 
fied daughter to commence on death 
or remarriage of testator’s widow, 
requiring daughter within one year 
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constitute a charge or lien on the land or interest 
devised; and the same rule has been held to apply 
where the payments are directed to be made for such 
purpose to the executor or administrator. 81 

The mere fact, however, that the will places a 
certain valuation on land devised does not charge 
the land, in the hands of the devisee, with such 
value so as to create a fund in which a legatee may 
share 82 unless it is apparent from the whole will 
that it was the intention of the testator to charge the 
devisee with the value of the special devise, 83 or 
that the devisee should take at a price and that the 
land devised should be security for the payment or 
equalizing of legacies to the amount of the valua¬ 
tion 84 as placed thereon by the testator, and not its 
subsequent value. 85 

A direction to executors to require each of sev¬ 
eral devisees as they become entitled to their por¬ 
tions of the estate, under the will, to bear his pro¬ 
portion of a pecuniary gift to other beneficiaries, in 
lieu of lands devised to the first beneficiaries in 
bonds or otherwise, at the discretion of the executors 
does not create a charge on the lands devised. 86 

§ 1305. - Application of Rules to Particu¬ 

lar Legacies or Charges 

a. Annuities 

b. Income 

c. Legacy in lieu of dower 


d. Legacy given by codicil 

e. Maintenance, support, and education 

a. Annuities 

(1) In general 

(2) Principal or income 

(3) Real estate specifically devised 

(1) In General 

A bequest of an annuity is primarily payable out of 
the testator's personal estate, and is chargeable on real 
property only where the intention so to Charge can be 
fairly gathered from the provisions of the will and sur¬ 
rounding circumstances. 

A bequest of an annuity is primarily payable out 
of the testator’s personal estate, 87 unless there is 
a clear intent to exonerate the personal property. 88 
Where, however, such appears to be the intention 
of the testator, as construed from the provisions of 
his will and the surrounding circumstances, an an¬ 
nuity may constitute a charge on the general estate 
of both real and personal property, 89 as where no 
direction is given as to the fund or property out of 
which the annuity is to be paid and the personal 
property alone is insufficient for this purpose; 96 
and even though the income of a special fund is 
alluded to as the source of payment, if it clearly 
appears that it was the testator’s intention to pro¬ 
vide definitely for the annuitant, the annuity is a 
charge on his estate and is not dependent for pay¬ 
ment on the income exclusively. 91 A court may 


after widow’s death or remarriage 
to pay to testator’s two other chil¬ 
dren each an amount equal to ono 
third of the valuation of a speci¬ 
fied tract thereof, and will devised 
certain remainders in fee to such 
other children, testator did not in¬ 
tend to equalize the division of his 
real estate equally among his chil¬ 
dren but intended to give a contin¬ 
gent life estate subject to her debts 
to the specified daughter. 

Mo.—Brown v. Lyle, supra. 

(2) Such a will vested a title in 
remainder in fee in the devisee’s chil¬ 
dren with no contingency attached; 
and the charge was on the devisee’s 
contingent life estate, and hence 
when devisee died before such estate 
vested, there was no estate subject 
to payment to the beneficiaries of 
the charge. 

Mo.—Brown v. Lyle, supra. 

81. Pa.—In re Hammond’s Estate, 
46 A. 935, 197 Pa. 119. 

69 C.J. p 1186 note 18. 

82. Pa.—Shenk v. Shenk, 24 A. 680, 
ICO Pa. 521. 

69 C.J. p 1186 note 19. 

83. Ky.—Perkins v. Wilson, 22 S.W. 
2d 416, 232 Ky. 83. 


84. N.J.—Wyckoff v. Wyckoff, 25 A. 
963, 49 N.J.Eq. 344. 

69 C.J. p 1186 note 21. 

85. Ga.—Maynard v. Zollner, 105 S. 
E. 837, 151 Ga. 72. 

69 C.J. p 1186 note 22. 

86. S.C.—Kirkpatrick v. Chesnut, 5 
S.C. 216. 

87. Ala.—Corpus Juris cited in 

Hammond v. Bibb, 174 So. 034, 636, 
234 Ala. 192. 

Mo.—Beck v. Kallmeyer, 42 Mo.App. 
563. 

N.Y.—In re Mankowski's Estate, 101 
N.Y.S.2d 500. 

69 C.J. p 571 note 77. 

Property or fund from which inter¬ 
est on legacies payable see infra 
§ 1363. 

Time of accrual and payment of lega¬ 
cies of annuities see supra § 1135. 

88. Ala.—Corpus Juris quoted In 

Hammond v. Bibb, 174 So. 634, 636, 
234 Ala. 192. 

69 C.J. p 1188 note 49. 

89. Ala.—Ramago v. Ramage, 61 So. 
2d 432, 258 Ala. 81—Benners v. 
First Nat. Bank of Birmingham, 
22 So.2d 435, 247 Ala. 74—Corpus 
Juris quoted in Hammond v. Bibb, 
174 So. 634, 636, 234 Ala. 192. 
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N.J.—Commercial Trust Co. of New 
Jersey v. Kohl, 24 A.2d 809, 131 N. 
J.Eq. 233. 

69 C.J. p 1188 note 50. 

90. Ala.—Corpus Juris cited in 
Bradberry v. Anderson, 200 So. 762, 
763, 240 Ala. 681—Corpus Juris 
quoted in Hammond v. Bibb, 174 
So. 634, 636, 234 Ala. 192. 

N.J.—Liberty Title Sc Trust Oo. v. 
Stevens, 171 A. 531, 115 N.J.Eq. 500, 
affirmed 176 A. 167, 117 N.J.IOq. 
404. 

Ohio.—Woinsz v. Weinsz, 8 Ohio 
Supp. 74. 

69 C.J. p 1188 note 51. 

91. N.Y,—In re Fowler’s Estate, 32 

N.Y.S.2d 700, 263 App.TMv. 255, af¬ 
firmed 43 N.E.2d 87, 288 N.Y. 697, 
reargument denied 46 N.E,2d 357, 
289 N.Y. 756—People ex rel. Bun- 
can v. Graves, 13 N.Y.S.2d 608, 257 
App.Div. 552, appeal denied 14 N. 
Y.S.2d 1004, 257 App.IMv. 1084, 

modified on other grounds 27 N.E. 
2d 40, 282 N.Y. 746. 

In re Schutz’s Will, 30 N.Y.S.2d 
887, 177 Misc. 477. 

69 C.J. p 1188 note 52—3 C.J. p 216 
note 50. 
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calculate the corpus or sum sufficient to secure an 
annuity. 92 

Since personal property is the primary fund for 
this purpose, an annuity is chargeable on real es¬ 
tate only where the intention so to charge can be 
fairly gathered from the provisions of the will and 
surrounding circumstances; 93 and although the 
mere fact alone that the testator has no personal 
estate from which the annuity can be paid is not of 
itself sufficient to show an intention to charge it on 
the real estate, 94 it is a fact to be taken in connec¬ 
tion with other facts in arriving at a conclusion. 95 
The real estate has been held chargeable where no 
source is indicated from which the annuity is to be 
paid and all the personal property is specifically 
otherwise disposed of by the will, 96 or where the 
personal property is insufficient and the residue of 
the estate is limited over after the death of the 
annuitant; 97 and where the testator charges the 
annuity to his estate, and by the terms of his will 
blends his realty and personalty together, the an¬ 
nuity is a charge on the real estate on a deficiency 
of the personal estate. 98 

Where the will designated certain real estate as 

ed that all annuities should be paid 
in full from income or corpus of 
trust estate, and the state court de¬ 
cided that annuities were payable, 
if necessary, out of principal, trus¬ 
tees were required to use income to 
pay annuities before principal could 
be charged. 

U.S.— Holcombe v. U. S., D.C.Mass., 
41 F.Supp. 471. 

(2) Under will, directing trustees 
to charge amount, payable annually 
to testator's widow for life from in¬ 
come of residuary trusts for his chil¬ 
dren, against income from trust 
funds proportionately, and directing 
that income from one of such trusts 
be considered as including dividends 
on shares of corporation's stock giv¬ 
en to beneficiary by testator during 
his life, beneficiary's income, for 
purpose of such charge, includes not 
only sums received by trustees from 
the trust, but dividends paid by cor¬ 
poration to beneficiary. Widow's an¬ 
nuities must be paid from income of 
trust funds only during lives on 
which trusts are measured. 

N.Y.—In re Kennedy's Will, 62 1ST.Y. 
S.2d 499. 

Income from business 

A testamentary direction for pay¬ 
ment of an annuity out of the in¬ 
come of a business is operative only 
to the extent that the business shows 
a net profit, and no annuity is pay¬ 
able in any year in which the busi¬ 
ness operated at a loss. 

Pa.—In re Dahms' Estate, 22 Pa.Dist 
& Co. 369. 
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92. Pa.—In re Henson’s Estate, 12 
Pa.Dist. & Co. 128. 

93. Ala.—Hammond v. Bibb, 174 So. 
634, 234 Ala. 192. 

Ill.—Routt v. Newman, 97 N.E. 208, 
253 Ill. 186. 

Schloesser v. Schloesser, 70 N.E. 
2d 346, 329 Ill.App. 604. 

69 C.J. p 1188 note 54. 

94. Pa.—Dlckerman v. Eddinger, 32 
A. 41, 168 Pa. 240. 

95. Pa.—Dickerman v. Eddinger, su¬ 
pra. 

3 C.J. p 214 note 35 [cj. 

96. Pa.—In ro Nathan's Estate, 4 
Pa.Dist. 149. 

97. R.I.—Lapham v. Clapp, 10 R.I. 
543. 

98. Pa.—Appeal of Davis, 83 Pa. 348. 
In re Denis' Estate, 4 Pa,Dist. 1, 

16 Pa.Co, 37, affirmed 32 A. 436, 169 
Pa. 493. 

“Personal estate” 

In bequest of annuity, “personal 
estate” meant testatrix' own estate 
as distinguished from any estate 
coming to her through other sources, 
and intention was that annuities 
should be charged against realty not 
specifically devised if personalty 
were insufficient therefor. 

N.Y.—In re Maguire's Estate, 139 N. 
Y.S.2d 637. 

99. Ya.—William and Mary College 
v. Hodgson, 6 Munf. 163, 20 Ya. 
163. 

69 C.J. p 1189 note 59. 


1. Pa.—Denniston v. Pierce, 103 A. 
557, 260 Pa. 129. 

69 C.J. p 1180 note 60. 

2. N.Y.—In re Alter's Estate, 31 N. 
Y.S.2d 241, 177 Misc. 509—In re 
McKenna’s Estate, 18 N.Y.S.2d 482, 
173 Misc. 579. 

Ohio.—Chisholm v. Chisholm, App., 
94 N.E.2d 705. 

69 C.J. p 1189 note 61. 

3. N.J.—D'Arcangelo v. D’Arcangelo, 
43 A.2d 169, 137 N.J.Eq. 63. 

69 C.J. p 1189 note 62. 

4. N.Y.—Baylies v. Hamilton, 55 
N.Y.S. 390, 36 App.Div. 133, affirm¬ 
ed 59 N.E. 1118, 165 N.Y. 641. 

5. N.Y.—Davis v. McMahon, 146 N. 
Y.S. 657, 161 App.Div. 458, 13 Mills 
Surr. 33, affirmed 108 N.E. 1092, 
214 N.Y. 614. 

6. N.Y.—Davis v. McMahon, supra. 

7. Ill.—Moody Bible Institute of 
Chicago v. Pettibone, 6 N.E.2d 676, 
289 Ill.App. 69—Chicago Title & 
Trust Co. v. Morey, 281 Ill.App. 
219. 

N.J.—D'Arcangelo v. D’Arcangelo, 43 
A.2d 169, 137 N.J.Eq. 63—Byrne v. 
Byrne, 1 A.2d 464, 124 N.J.Eq. 273. 
N.Y.—In re Watson’s Estate, 30 N.Y. 

S.2d 577, 177 Misc. 308. 

Tex.—Sneed v. Pool, Civ.App., 228 
S.W.2d 913, refused no reversible 
error. 

69 C.J. p 1189 note 67. 

Income from trust funds 

(1) Where language of will as a 
whole indicated that testator intend- 


a security or source from which the annuity is to 
be paid, the annuity constitutes a charge only on 
such real estate. 99 So also, according to the testa¬ 
tor’s intention, an annuity may be, a charge on real 
estate embraced in a trust created to secure the 
annuity, 1 or it may be charged on the residuary es¬ 
tate, 2 except where a sufficient special fund or prop¬ 
erty has been provided for the payment of such 
annuity, 3 and except that where it is made a charge 
on certain property it does not, on such property 
failing, become a general charge against the residu¬ 
ary estate; 4 and where the annuity is not given 
absolutely, but is expressly limited to income, it is 
not a charge on the residuary estate, 5 unless a valid 
trust is created to carry the gift into effect. 6 

(2) Principal or Income 

Pursuant to the intention of the testator, an annuity 
may be payable only out of income, out of corpus alone, 
or out of the corpus as well as the income. 

Where such is the testator’s intention as construed 
from the provisions of the will and surrounding cir¬ 
cumstances, an annuity may be payable only out 
of income, 7 and under some circumstances the an¬ 
nuitant may be entitled to have a fund set apart from 
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which his annuity is to be paid; 8 and it has been 
held that where land is devised burdened with a lien 
for an annuity out of the rents and profits, the an¬ 
nuitant is entitled to the first rents and profits to 
the amount of the lien, 9 but is not entitled to an ac¬ 
cumulation of the rents beyond the amount due from 
year to year to meet a possible deficiency in the 
future. 10 Where the intention was that the annuity 
should be paid from the income of current years 
only, income of succeeding years may be applied to 
a previous deficiency ; u and where there is intestacy 
as to surplus income, an annuity is chargeable first 
against income on personalty and realty in the state 
of the testator’s domicile, before resort can be had 
to income from realty in another state. 12 

Whether an annuity may be charged against the 
corpus of an estate depends on the testator’s inten¬ 
tion, 13 and it has been held that an annuity, in the 
absence of a manifestation of a different testamen¬ 
tary intention, is payable out of corpus. 14 Where 
such was the testator’s intention, an annuity may 
be charged on the corpus alone, 16 or on the corpus 
as well as on the income, 16 or on the corpus where 
the income is insufficient, 17 as where the will pro¬ 
vides for payment of the annuity out of the income 
of the estate, and bequeaths the residue of the in¬ 


come to another, and there is a failure of income, 1 ® 
or where the testator directs the payment of the 
annuity, without indicating the source of payment, 19, 
or where an annuity is bequeathed to a certain in¬ 
dividual and the residue is given to another. 20 An 
accumulated deficit due an annuitant because of an 
insufficiency of income may constitute a lien on the 
capital assets. 21 It has been held that although a 
fund is set apart for payment of the annuity, which 
fund after the death of the annuitant is to go to the 
residuary estate, if such fund is insufficient to pay 
the annuity, resort may be had to the corpus for the 
deficiency. 22 

The corpus cannot, however, be resorted to in 
case the income is insufficient to pay the annuity, 
where it is apparent that the testator’s intention was 
that the corpus was to remain intact on the death 
of the annuitant, 23 or that the annuity was to be paid 
from the income, rents, and profits only as they 
accrue in each year, 24 and it has been held that a 
direction in the will to pay an annuity out of the 
rents and profits of lands charges only the rents 
and profits and not the corpus of the estate, unless 
an intention to the contrary appears. 26 If the will 
directs that a capital should be set apart for the 


8. Pa.—In re Michener’s Estate, 76 
A. 13, 227 Pa, 284. 

69 C.J. p 1189 note 68. 

9. Ill.—Pyatt v. Riley, 106 N.E. 830, 
265 Ill. 324. 

10. Wis.—In re Pierce, 14 N.W. 588, 
56 Wis. 560. 

11. Cal.—Crew v. Pratt, 51 P. 44, 
119 Cal. 131. 

Pa.—In re Reed, 85 A. 15, 236 Pa. 
672. Ann.Cas.l914A 208. 

12. N.J.—Swetland v. Swetland, 134 
A. 822, 100 N.J.Eq. 196, affirmed 140 
A. 279, 102 N.J.Eq. 294. 

13. Wyo.—State v. Underwood, 86 
P.2d 707, 54 Wyo. 1. 

14. Minn.—In re Cosgravc’s Will, 
31 N.W.2d 20, 225 Minn. 443, 1 
A.L.R.2d 175. 

16. Cal.—In re Oliver's Estate, 68 P. 

2d 735, 21 C.A.2d 106. 

Ill.—Chicago Title & Trust Co. v. 

Morey, 281 Ill.App. 219. 

69 C.J. p 1190 note 73. 

16. Ga.—Blanchard v. Gilmore, 69 
S,E.2d 753, 208 Ga. 846. 

Ill.—Schloesser v. Schloesser, 70 N. 
E.2d 346, 329 Ill.App. 604—Moody 
Bible Institute of Chicago v. Petti- 
bone, 6 N.E.2d 676, 289 Ill.App. 09. 
Mass.—Lomasney v. Prendible, 12 N. 

E.2d 830, 299 Mass. 273. 

N.T.—In re Mead's Will, 12 N.Y.S. 
2d 104, 171 Misc. 148. 

In re Katz' Will, 49 N.Y.S.2d 604, 
appeal dismissed 79 N.Y.S,2d 516, 


modified on other grounds 83 N.Y. 
S.2d 850—In re Katz’ Will, 45 N.Y. 
S.2d 132. 

Pa.—In re Meyers’ Estate, Orph., 62 
Montg.Co. 162. 

Wyo.—State v. Underwood, 86 P.2d 
707, 54 Wyo. 1. 

69 C.J. p 571 note 79, p 1190 note 74. 

17. U.S.—Bishop Trust Co. v. C. I. 
R., C.C.A.9, 92 F.2d 877. 

Kan.—In re Ellertson's Estate, 142 
P.2d 724, 157 Kan. 402. 

N.Y.—In re A Iter’s Estate, 31 N.Y.S. 
2d 241, 177 Misc. 509. 

In re Booth's Will, 105 N.Y.S. 
2d 73. 

Pa.—In rc MaoMackin’s Estate, 51 A. 

2d G89, 356 Pa. 189. 

Periodic payment of fixed sum 
Where the primary object of tes¬ 
tator is to provide for periodical 
payments of a fixed sum to his an¬ 
nuitant, the principal may be used 
for the purpose of making such pay¬ 
ments when the income is insuffi¬ 
cient. 

N.Y.—In re Katz’ Will, 45 N.Y.S.2d 
132. 

18. N.Y.—Pierrepont v. Edwards, 25 
N.Y. 128. 

19. N.J.—Liberty Title & Trust Co. 
v. Stevens, 171 A. 531, 115 N.J.Eq, 
506. 

69 C.J. p 1100 note 76. 

20. N.J.—Byrne v. Byrne, 195 A, 848, 

123 N.J.Eq. 6, affirmed 1 A.2d 464, 

124 N.J.Eq. 273. 
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21. N.Y.—In re Alter’s Estate, 31 
N.Y.S,2d 241, 177 Misc. 509. 

22. Pa.—In re Denis’ Estate, 32 A. 
436, 169 Pa. 493. 

23. Wyo.—State v. Underwood, 86 P. 
2d 707, 54 Wyo. 1. 

69 C.J, p 1190 note 79. 

Vested remainder 

The payment of annuities out of 
corpus would not be permitted where 
testator had given vested remainder 
in corpus to his son, since to do so 
would amount to limiting of fee on 
a fee, which is impossible. 

N.J.—;Byrno v. Byrne, 195 A. 848, 123 
N.J.Eq. 6, affirmed 1 A.2d 464, 124 
N.J.Eq. 273. 

24. Pa.—Shupp v. Gaylord, 103 Pa. 
319. 

Wis.—In re Pierce, 14 N.W. 588, 56 
Wis. 560. 

25. Miss.—Brickell v. Powell, 114 
So. 328, 148 Miss. 491. 

69 C.J. p 1190 note 82—3 C.J. p 212 
note 17 [c]. 

Unlimited and indefinite charge 

The rule that, if an annuity is 
made an unlimited and indefinite 
charge on rents and profits, resort 
may be had to corpus if income is 
insufficient, would not apply if other 
provisions of will show that only 
income was intended to be given. 
Wyo.—State v. Underwood, 86 F.2d 
707, 54 Wyo. L 
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payment of annuities, there should be a separate 
capital for each annuity. 26 

As charge on legacy. Under a bequest absolutely 
of property charged with an annuity, the legatee is 
entitled to hold the property subject to the charge, 27 
and a legatee may be entitled to possession and en¬ 
joyment of pecuniary legacies although the income 
therefrom is subject to payment of annuities. 28 

(3) Real Estate Specifically Devised 

Generally, land specifically devised is liable for the 
payment of annuities only where they are charged there¬ 
on by the will, either expressly or by necessary implica¬ 
tion. 

As a general rule, land specifically devised is liable 
for the payment of annuities only where they are 
charged thereon by the will, either expressly or by 
necessary implication; 29 otherwise the annuity may 
become only a personal obligation of the devisee. 30 
Thus, where land is devised on condition that the 
devisee shall pay a certain annuity the annuity be¬ 
comes a charge on the land devised, and if the dev¬ 
isee accepts it he takes it subject to such charge, 31 
regardless of the testator’s belief that the income 
would be sufficient, 32 especially where the will makes 
the annuity a lien on the property devised; 33 and in 
such a case the annuity will be a charge on the land 
devised, although the personalty may be sufficient 
for its payment without resort to such land. 34 How¬ 
ever, a bequest of an annuity which is merely a suc¬ 
cession of legacies of a certain amount each cannot 
be charged against a specific devise of real estate. 35 

Purchaser with notice of property charged with 


WILLS § 1305 

the payment of an annuity has been held liable to the 
annuitant equally with the original grantee. 36 

Respective liability of life tenant and remainder¬ 
man. If land charged with an annuity is devised 
for life with a gift over of the remainder, subject 
to such charge, the value of the annuity should be 
ascertained, and its payment apportioned between 
the life tenant and the remainderman in proportion 
to the value of their respective interests. 37 

Annuities charged on proceeds of land devised . 
If the will provides that annuities are to be paid 
out of the proceeds of the land devised, the liabil¬ 
ity incurred by an acceptance of the devise is lim¬ 
ited by the amount of such proceeds. 38 

Annuity to devisee . Where a testator by will 
gives an annuity to a devisee in addition to the de¬ 
vise, the will will not be construed so as to make 
the annuity a charge on the devise unless the in¬ 
tent is clearly apparent. 39 

fe. Income 

The particular property or income charged with the 
payment of a legacy of income depends on the intention 
of the testator. 

The particular property or income charged with 
the payment of a legacy of income depends on the 
intention of the testator as construed from the provi¬ 
sions of the will and the surrounding circumstanc¬ 
es. 40 It has been held that a legacy of income is 
not payable out of the corpus unless the testator 
expressly so provides, 41 and that the legatee is en¬ 
titled to the periodic payments specified in the will 


26. N.Y.—Lang* v. Jtopke, 7 N.Y.Su¬ 
per. 363, 10 N.Y.Leg.Obs. 70. 

27. N.H.—White v. Bodge, 106 A. 
479, 79 N.H. 106. 

28. N.J.—Summit Trust Co. v. Tom¬ 
kins, 143 A. 724, 103 N.J.Eq. 498. 

29. Neb.—Lucncnborg v. Luenen- 
borg, 259 N.W. 649, 128 Neb. 624. 

69 C.J. p 1191 note 88—3 C.J. p 215 
note 42. 

30. Neb.—Lucnenborg v. Luenen- 
borg, supra. 

69 C,J. p 1191 note 89. 

31. Pa.—In re Boyle's Estate, 37 Pa. 
Dist. & Co. 479. 

69 C.J. p 1191 note 90—3 C.J. p 215 
note 43, 

Clause authorizing mortgaging held 
inapplicable 

Where one clause of a will charg¬ 
es specifically-devised real estate 
with the payment of certain annui¬ 
ties, another clause authorizing the 
mortgaging of real estate not spe¬ 
cifically devised to pay legacies does 
not apply to the annuities. 

Pa.—In re Boyle's Estate, supra. 


32. Pa.—In re Johnston’s Estate, 107 
A. 335, 264 Pa. 71. 

33. Mich.—Stringer v. Gamble, 118 
N.W. 979, 155 Mich. 295, 30 L.R.A., 
N.S., 815. 

69 C.J. p 1191 note 92. 

34. Mass.—Woods v. Gilson, 60 N.E. 
4, 61 N.E. 58, 178 Mass. 511. 

N.J.—Wyckoff v. Wyckoff, 21 A. 287, 

48 N.J.Eq. 113, affirmed 25 A. 963, 

49 N.J.Eq. 344. 

35. N.J.—Bennett v. Piatt, 96 A. 482, 
85 N.J.Eq. 436, affirmed 96 A. 895, 
85 N.J.Eq. 602. 

36. Ala.—Taylor v. Forsey, 56 Ala. 
426. 

69 C.J. p 1192 note 97—3 C.J. p 216 
note 46. 

37. N.Y.—Clason v. Lawrence, 3 
Edw. 48. 

38. Ark.—Hunkypillar v. Harrison, 
27 S.W. 1004, 59 Ark. 453. 

39. N.Y.—Kinkele v. Wilson, 45 N.E. 
869, 151 N.Y. 269. 
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40. D.C.—Stone v. Stokes, 163 F.2d 
704, 82 U.S.App.D.C. 299. 

N.J.—Leyendecker v. Leyendecker, 
59 A.2d 238, 142 N.J.Eq. 449. 

Ohio.—Holmes v. Hrobon, 110 N.E.2d 
574, 158 Ohio St. 508. 

Vt.—Tuttle v. Tuttle, 23 A 2d 523, 
112 Vt. 271. 

“Bents and proceeds” 

The words "rents and proceeds,” 
in will directing testator’s son to 
pay each of three daughters of tes¬ 
tator one thousand one hundred dol¬ 
lars at intervals of two years out of 
rents and proceeds of real estate de¬ 
vised to son, referred to gross in¬ 
come, not net profits, from such 
property, in view of appraisal of 
equity therein at only four thousand 
four hundred dollars above amount 
of mortgages thereon and insufficien¬ 
cy of net profits therefrom to carry 
out such provision of will. 

Mass.—Shea v. Davis, 38 N.E.2d 561, 
310 Mass. 433. 

41. N.J.—Leyendecker v. Leyen¬ 
decker, 59 A.2d 238, 142 N.J.Eq. 
449. 
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only in so far as there is income to meet them. 42 
In the absence of such an intention on the part of 
the testator a legacy of a specified income is not a 
charge on the real estate. 43 Where, however, such 
is the intention of the testator, as expressed in the 
will, a legacy of a specified income may, in case of 
an insufficiency of personal property, become a 
charge on the real estate; 44 or it may become such 
a charge where it is to be paid out of the income 
of the estate. 45 A bequest of property to a legatee, 
to pay income to another, is charged with the pay¬ 
ment of the income, 46 and, if accepted by the lega¬ 
tee, imparts an obligation on his part to account for, 
and pay over, the income as specified; 47 but a di¬ 
rection to devisees to pay as rents a certain number 
of bales of cotton annually is not a charge on the 
crops grown by the devisees on their shares of 
land. 48 

c. Legacy in Lieu of Bower 

Although a legacy in lieu of dower is ordinarily pay¬ 
able only out of personal property, if such is the testa¬ 
tor's intention it may be a charge on land or on the 
estate generally. 

The mere fact that a bequest is made in lieu of 
dower is not conclusive as to whether it is a charge 
on the testator's real estate, 49 but, in determining the 
testator’s intention to charge real estate, the fact 
of the bequest is a circumstance to be considered, 50 
together with other circumstances, such as the fact 
that the testator’s personalty is insufficient to pay 
his debts. 61 Accordingly, although a legacy in lieu 
of dower is ordinarily payable only out of personal 
property, 52 if such is the testator's intention, as so 
construed, it may be a charge on land, 63 although the 
personal property is sufficient to pay it ; 54 or it may 


be a charge on the residuary real estate, in case of 
a deficiency of personal assets, 55 or on the estate 
generally; 56 or on cash on hand and income from 
all sources. 57 Where an executor is authorized, by 
will, to sell the real estate, the proceeds thereof may 
be used to pay a legacy in lieu of dower, 68 but, where 
in specifically devising real estate, the testator ex¬ 
presses a wish that it be not sold, it should not be 
sold to pay such a legacy, where the executor would 
eventually receive sufficient money from other sourc¬ 
es to pay the legacy, 59 particularly where the execu¬ 
tor is authorized by statute, in the meantime, to ap¬ 
ply to the probate court for permission to mortgage 
the real estate for sufficient money for that pur¬ 
pose. 60 

d. Legacy Given by Codicil 

A legacy given by a codicil is a charge on the real 
estate where the testator's intention to make it such a 
charge appears from the provisions of the will and codicil. 

Where the testator’s intention to make it such a 
charge appears, cither expressly or by necessary 
implication, from the provisions of the will and 
codicil, together with the surrounding circumstanc¬ 
es, a legacy given by a codicil becomes a charge on 
the real estate, 61 or on the general assets of the 
estate. 62 Such a legacy is not a charge on real es¬ 
tate disposed of by the will where the codicil ex¬ 
pressly directs the legacy to be paid out of the per¬ 
sonal estate. 63 Where the will and codicil must be 
read together and are to be regarded as constituting 
a single instrument, a will provision making all lega¬ 
cies chargeable on real property is as applicable to 
legacies contained in a codicil as it is to those con¬ 
tained in the will proper. 64 


42. Cal.—In re Roberts' Estate, 162 
P,2d 461, 27 C.2d 70. 

43. N.Y.—Bang’s v. Hill, 5 N.Y.St. 
26, 41 Hun 645. 

44. N.Y.—Blauvelt v. Be Noyelles, 
25 Hun 590. 

45. Mass.—Allen v. Stewart, 100 N. 
E. 1092, 214 Mass. 109. 

69 C.J. p 1192 note 4. 

46. N.Y.—Seligman v. Seligman, 151 
N.Y.S. 889, 89 Misc. 194, 13 Mills 
Surr. 664. 

47. N.Y.—In re De Bolet Paraza’s 
Will, 132 N.Y.S. 264, 72 Misc. 577. 

69 C.J. p 1192 note 6. 

48. Miss.—Roberts v. Burwell, 78 
So. 359, 117 Miss. 470. 

49. N.J.—Snyder v. Warbasse, 11 
N.J.Ea. 463. 

N.Y.—In re Kiekebuseh’s Estate, 155 
N.E. 110, 244 N.Y. 236, reargument 
or amendment of remittitur denied 
155 N.E. 916, 244 N.Y. 604, and re¬ 
argument denied 162 N.E. 628, 248 


N.Y. 570, and 170 N.E. 165, 252 
N.Y. 617. 

50. N.Y.—In re Kiekebuseh's Estate, 
supra. 

69 C.J. p 1193 note 17. 

51. N.J.—Snyder v. Warbasse, 11 N. 
J.Eq. 463. 

N.Y.—Briggs v. Carroll, 22 N.E. 1054, 
117 N.Y. 288. 

52. Ky.—Morguolan v. Morguelan's 
Ex'r, 209 S.W.2d 824, 307 Ky. 94. 

N.Y.—In re Kiekebuseh's Estate, 156 
N.E. 110, 244 N.Y. 236, reargument 
or amendment of remittitur denied 
155 N.E. 916, 244 N.Y. 604, and re¬ 
argument denied 162 N.E. 528, 248 
N.Y. 570, and 170 N.E. 165, 252 
N.Y. G17. 

53. Va.—Muse v. Muse, 45 S.E.2d 
158, 186 Va. 914, 2 A,L.R.2d 603. 

69 C.J. p 1193 note 20. 

54. N.J.—Wyckoff v. Wyckoff, 21 A. 
287, 48 N.J. 113, affirmed 25 A. 963, 
49 N.J.Eql. 344. 


55. Pa.—Appeal of Conrad, 33 Pa. 
47. 

56. N.Y.—In re Oramza’s Will, 20 
N.Y.S.2d 461, 174 Misc. 216. 

Pa.—In re Karp's Will, 1 Pars.Kq. 
Oas. 453. 

57. Hawaii.—Campbell v. Campbell- 
Parker, 18 Hawaii 34. 

58. It.I.—Moran v. Cornell, 142 A. 
605, 49 R.I. 308. 

59. R.I.—Moran v. Cornell, supra. 

60. R.I.—Moran v. Cornell, supra. 

61. N.Y.—In re Paddock, 80 N.Y.S. 
926, 81 App.Div. 268. 

69 C.J. p 1193 note 29. 

62. Iowa.—In re Davies' Will, 185 
N.W. 578, 192 Iowa 723. 

63. Va.—Lee v. Lee, 14 S.B. 534, 
88 Va. 805. 

69 C.J. p 1194 note 34. 

64. N.Y.—In re Case's Estate, 65 
N.Y.S.2d 580. 


198 



97 C.J.S, 


WILLS 


1305 


Substituted or additional legacy . Where the testa¬ 
tor, by a codicil, revokes legacies which were 
charged on land, and in lieu and substitution there¬ 
of, or in addition thereto, gives other legacies, with¬ 
out specifying any fund for their payment, the 
substituted or additional legacies are prima facie 
payable out of the same funds and subject to the 
same incidents and conditions as was the original 
legacy, 66 and, unless the testator by the codicil in¬ 
tends to make an independent bequest, the rule is 
applied, irrespective of any change in the amount 
thereof 66 or in the person to whom it is given. 6 ? 

e. Maintenance, Support, and Education 

(1) In general 

(2) Nature and extent of charge 
(1) In General 

A legacy for the maintenance, support, or education 
of a particular person is a charge on the land devised 
where, and only where, the will clearly shows by express 
words or necessary implication an intention, on the part 
of the testator, that such maintenance, support, or edu¬ 
cation shall be furnished out of the lands devised. 


Whether there is such a charge, and the particular 
property or fund charged with a legacy for the 
maintenance, support, or education of a particular 
person, depends on a proper construction of the 
provisions of the will. 68 Such a legacy does not 
constitute a charge on the land of the estate in the 
hands of a devisee, where the testator, in the will, 
merely expresses a desire or wish that the devisee 
maintain, support, or educate the person named. 69 
A charge of this nature is created where, and only 
where, the will clearly shows by express words or 
necessary implication an intention, on the part of 
the testator, that such maintenance, support, or edu¬ 
cation shall be furnished out of the lands devised, 70 
as where the will specially charges the maintenance, 
support, or education on the land or interest de¬ 
vised, 71 or directs, or makes it a condition of the 
devise, that such maintenance, support, or educa¬ 
tion shall be furnished by the devisee out of the 
land or estate devised. 72 In order to create a valid 
charge on devised realty for care and support of 
another than the devisee, the provision therefor 
need not be certain as to time of performance 73 or 
definite as to amount. 74 According to the testator’s 


65. Mass.—Snow v. Foley, 119 Mass. 
102 . 

69 C.J. p 1194 note 39. 

66. Iowa.—Carpenter’s Estate v. Wi¬ 
ley, 147 N.W, 175, 166 Iowa 48. 

67. Iowa.—Carpenter’s Estate v. Wi¬ 
ley, supra. 

68. Pa.—In rc Shober’s Estate, 72 A. 
2d 113, 364 Pa. 321. 

69 C.J. p 1194 note 43. 

69. S.C.—Arnold v. Arnold, 19 S.E. 
670, 41 S.C. 291. 

69 C.J. p 1194 note 44. 

70. Ill.—Faulkner v. Faulkner, 90 
N.E.2d 925, 340 Ill.App. 30. 

Ky.—Dockard v. Deckard, 43 S.W.2d 
1006, 241 Ky. 329. 

N.Y.—In re Smith’s Will, 88 N.Y.S. 

2d 63, 275 App.Div. 720. 

S.C.—:Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

69 C.J. p 1195 note 45. 

Subsequent alienations 
Under will providing that persons 
designated by testator should have 
home on lands devised by him or 
that such persons should have sup¬ 
port from devisee or property de¬ 
vised, right is charge on land de¬ 
vised, not only where land is in 
possession of original devisee, but 
follows land through all subsequent 
alienations. 

Md.—Wilson v. Barnes, 169 A. 791, 
169 Md, 64. 

Proceeds from sale of charged prop¬ 
erty 

Where property devised to wife 
was chargeable with support and 
maintenance of incompetent son, ti¬ 


tle to residence built for wife and 
son with proceeds from sale of a 
portion of property was to be taken 
in conformity with the will. 

Ky.—York v. York, 122 S.W.2d 140, 
275 Ky. 573. 

Obligation to provide shelter only 

Where at the time when a mother, 
her son and her daughter are living 
on a single property and are re¬ 
ceiving public assistance, the mother 
executes a will devising the property 
to the daughter on condition that she 
“shall support, maintain and provide 
a home for” the son, the will will be 
construed to impose on the daughter 
only the obligation to provide shelter 
for her brother, and the Department 
of Public Assistance cannot therefore 
demand from her reimbursement for 
assistance given the brother after 
the mother’s death for clothing, food 
and other personal items of support 
on the theory that the mother charg¬ 
ed the land therewith. 

Pa.—In re Gallagher's Estate, 68 Pa. 
Dist. & Co. 429. 

71. Ala.—Toney v. Spragins, 80 Ala. 
541. 

Mich.—Forbes v. Darling, 54 N.W. 
585, 94 Mich. 621. 

In effect a legacy 

A provision in a will charging 
lands devised to one with the sup¬ 
port of another is generally consid¬ 
ered to be, in effect, a legacy, amount 
of which is rendered certain by fu¬ 
ture events, conditions, and circum¬ 
stances. 

Va.—Davis v. Davis, 57 S.E.2d 137, 
190 Va. 468. 


“Home place” 

Where testator devised realty and 
home to his son and referred to 
realty as “my home tract of land,’ 7 
and further provided that daughter 
was to have her home and support 
on home place as long as she remain¬ 
ed single, “home place” referred only 
to that realty devised to testator’s 
son, did not include realty devised to 
others, and burden of supporting 
daughter rested solely on son. 

Va.—Davis v. Davis, 67 S.E.2d 137, 
190 Va. 468. 

Home only for person named 

Where testator, at time he exe¬ 
cuted will giving one family dwelling 
to his nephew who had rendered him 
financial aid, and providing that 
grandniece should have a home there¬ 
in as long as she pleased during her 
life without any rent, was giving 
grandniece, who was then in her 
teens, a home and was exercising pa¬ 
ternal care over her, and after tes¬ 
tator’s death, the grandniece mar¬ 
ried, grandniece alone was entitled to 
live in the dwelling, and not her 
husband or children, if any. 

N.H.—Rogers v. Scagliotti, 71 A.2d 
407, 96 N.H. 134. 

72. Miss.—Ogle v. Durley, 77 So.2d 
688 . 

Pa.—In re Kirwan's Estate, Orph., 
45 Sch.Leg.Hec. 79. 

R.I.—Gould v. Trenberth, 199 A. 696, 
61 R.I. 5. 

69 C.J. p 1195 note 47. 

73. Iowa.—Ffeffer v. Finn, 30 N.W. 
2d 481, 239 Iowa 24. 

74. Iowa.—Pfeffer v. Finn, supra. 
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intention, as so expressed or implied, the charge may 
be on the testator’s estate generally, 76 in which case, 
if he provides no fund out of which the support is 
to be furnished, property undisposed of by the will 
must, in the first place, be applied to that purpose ; 76 
or it may be a charge on the residue of his estate, 77 
or on separate and community property; 78 or it may 
be a charge on personalty bequeathed. 79 

Principal or income. Where such is the testator’s 
intention as expressed in the will, maintenance, sup¬ 
port, or education is payable out of, and a charge 
on, the income of the estate, 80 or it may be payable 
out of, and a charge on, the income and, if that is not 
sufficient, further out of the corpus or principal. 81 
It has been held that, where the testator directs the 
executors, “pending the filing of their account” and 
“the determination of the income to be derived,” to 
pay a specified sum per month for support and main¬ 
tenance during this period, the amounts so paid are 
chargeable against the principal and not against the 
beneficiary’s share of the income. 82 

Priority. A pecuniary legacy for maintenance 
will ordinarily be given a preference over other gen¬ 
eral pecuniary legacies; 83 and a charge for main¬ 
tenance or support, where it is to begin immediately 
and continue during life, is to be preferred to ordi¬ 
nary legacies on the residue of the estate after the 
expiration of a life interest therein. 84 The right to 
maintenance and support may be impressed as a first 
charge on devised realty. 86 However, a specific 
legacy out of a particular fund will be paid from 
such fund before a pecuniary legacy for maintenance 
or education. 86 

Right to control or interfere with property. A 
beneficiary, entitled to a charge for maintenance, 


support, or education on land devised to others, has 
no right to control or interfere with the property, 87 
except to the extent that may be necessary, on the 
failure or refusal of the devisees to provide support, 
to subject the land to the purposes of support con¬ 
templated by the will ; 88 and, where a farm is 
devised subject to the right of a third person to 
reside on and receive board from the farm, the 
devisee may lease the farm, reserving a portion of 
the house for the third person’s occupancy and with 
a provision for her board. 89 

Period of charge. A charge on the property, for 
maintenance, support, or education continues, unless 
sooner lost, for such a period as is either expressly 
or impliedly fixed by the will, 90 and, accordingly, it 
may continue during a life estate, 91 until the bene¬ 
ficiary becomes of age, 92 during residence in a 
particular house or home, 93 or as long as there is 
any property out of which support may be main¬ 
tained. 94 

Loss of right to charge. Where it is apparent 
from the provisions of the will that the right to 
such maintenance and support or education is to 
be enjoyed only during the existence of, or the 
beneficiary’s compliance with, certain conditions it 
may be lost by the nonexistence or a violation of 
such conditions, such as by the beneficiary’s remov¬ 
ing from a designated house or premises, 96 or by 
not remaining under the authority and control of 
the person charged or another, 96 or by refusing an 
offer of support at a particular place, 97 Where, how¬ 
ever, the right to support is given as an absolute 
charge on the property, without any condition or 
restriction, it is not lost by the beneficiary’s residing 


75. Mo.—Fleischaker v. Fleischaker, 
70 S.W.2d 104, 228 Mo.App. 98, 
mandamus quashed and retransfer¬ 
red 92 S.W.2d 169, 338 Mo. 797. 

69 C.J. P 1195 note 48. 

76. N.C.—Freeman v. Okey, 56 N.C. 
473. 

77. N.Y.—In re Conway's Estate, 
198 N.Y.S. 351, 120 Misc. 287. 

69 C.J. p 1196 note 50. 

78. Wash.—In re Slocum’s Estate, 
164 P. 759, 96 Wash. 110. 

69 C.J. p 1196 note 51. 

79. N.Y.—In re Van Deusen’s Will, 
181 N.Y.S. 330, 111 Misc. 74. 

69 C.J. p 1196 note 52. 

80. S.C.—Rivers v. Rivers, 15 S.E. 
137, 36 S.C. 302. 

69 C.J. p 1196 note 54. 

81. Ga,—Patterson v. Patterson, 64 
S.E.2d 585, 208 Ga. 17. 

69 C.J. p 1196 note 55. 

82. N.J —Corpus Juris cited in 


Commercial Trust Co. of New Jer¬ 
sey v. Kohl, 24 A.2d 809, 814, 131 
N.J.Eq. 233. 

ra.—In re MoFeely, 28 Pa.Dist, 924. 

83. Pa.—In re Boehrig’s Estate, 16 
Pa.Dist. 46—In re Bixenstein's Es¬ 
tate, 6 Pa.Dist. 19. 

84. N.C.—Harris v. Ross, 57 N.C. 
413. 

69 C.J. p 1198 note 81. 

85. Va.—Davis v. Davis, 57 S.E.2d 
137, 190 Va. 468. 

86. Pa.—In re Boehrlg’s Estate, 17 
Pa.Dist. 46. 

87. Ind.—Thomas v. Boyd, 13 Ind. 
333. 

69 C.J. p 1198 note 84. 

88. Ind.—Thomas v. Boyd, supra. 

89. N.Y.—Getman v. Getman, 136 N. 
Y.S. 1064, 151 App.Div. 808. 

90. Ill.—Faulkner v. Faulkner, 90 
N.E.2d 925, 340 Ill.App. 30. 

69 C.J. p 1198 note 89. 
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91. Ga.—Raines v. Shipley, 34 S.E. 
2d 281, 199 Ga. 316. 

69 C.J. p 1198 note 90. 

92. Ky.—Huhlein v. Huhlein, 8 S.W. 
260, 87 Ky. 247, 10 Ky.D. 107. 

60 C.J. p 1198 note 91. 

93. Md.—Meakin v. Duvall, 43 Md. 
372. 

N.Y,—Linzy v. Whitney, 96 N.Y.S. 
1075, 110 App.Div. 462. 

94. Ark.—Godard v. Godard, 197 S. 
W,2d 554, 210 Ark. 769. 

95. Md.—Meakin v. Duvall, 43 Md. 
372. 

N.Y.—Getman v. Getman, 136 N.Y. 
S. 1064, 151 App.Div. 808. 

98. N.J.—Moore v. Gamble, 9 N.J. 
Eq. 246. 

97. N.Y.—Bennett v. Akin, 38 Hun 
251. 

69 C.J. p 1198 note 96. 
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elsewhere. 98 A bequest for education does not take 
effect as a charge where the testator lives until the 
beneficiary becomes a grown man with a family. 99 

(2) Nature and Extent of Charge 

The nature of, and amount required for, maintenance, 
support, or education, as a charge on the property de¬ 
vised, is such as is expressly fixed by the terms of the 
will or by the court. 

The nature of, and amount required for, mainte¬ 
nance, support, or education, as a charge on the 
property devised, is such as is expressly fixed by 
the terms of the will, 1 or, where not expressly fixed 
by the will, such nature and amount as may be fixed 
by the court as being reasonable 2 or as may be de¬ 
termined and directed by the court under the provi¬ 
sions of the will ; 3 or the amount may be left to the 
discretion of the devisee or legatee who holds the 
property charged, 4 A charge for support, such as 
good and sufficient food and clothing, does not in¬ 
clude education. 5 

Commutation . A charge for the furnishing of 
board, clothing, and other supplies may be commuted 
by the payment of a sum of money, 6 as where the 
beneficiary is not required to reside on the place or 
farm, and prefers to reside elsewhere, 7 although it 
has been held that, if such a legatee voluntarily and 
without justification leaves the homestead, he is not 
entitled to a sum in gross as the present worth of his 
interest in the property. 8 

Place of maintenance and support. A bequest of 
maintenance or support out of a farm or homestead 
generally does not require the beneficiary to live 
there in order to receive the maintenance or sup¬ 
port, 9 particularly where the premises have been 
sold to a third person, 10 in which case the legatee 
is entitled to receive from the purchaser the dif- 
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ference, if any, between money value of the support 
provided by the will, and that which the devisee is 
able to furnish after the sale. 11 The testator’s in¬ 
tention as to the place at which the beneficiary is 
to be maintained or supported will have an important 
bearing in determining the amount thereof, 12 and 
the intention may be such as to require the benefici¬ 
ary to receive his support on the farm or homestead 
unless compelling necessity requires it elsewhere, 13 

As lien. As in the case of legacies in general, 
such a charge creates a lien on the land or estate, 
in favor of the beneficiary for the maintenance, sup¬ 
port, or education. 14 

§ 1306. - Effect of Sale, Encumbrance, or 

Other Disposition of Property 
Charged 

a. Sale 

b. Judicial sale 

c. Encumbrances 

d. Condemnation 

e. Partition 

» i 

a. Sale 

(1) In general 

(2) As against purchaser 

(1) In General 

Generally, a legacy charged on property will be 
charged on the fund or proceeds resulting from its con¬ 
version by sale. 

A legacy charged on property will be charged on 
the fund or proceeds resulting in case of its con¬ 
version by sale, 16 particularly where legacies are by 
the will expressly or impliedly charged on the pro¬ 
ceeds of the sale of land, 16 as where a division of 


98. S.C.—Shircd v. Nesbit, 72 S.E. 
545, 90 S.C. 20. 

69 C.J. p 1198 note 97, 

99. N.C.—Liverman v. Carter, 39 N. 
C. 59. 

1. Ga.—Patterson v. Patterson, 64 
S.E.2d 585, 208 Ga. 17. 

69 C.J. p 1196 note 59. 

A bequest of “a good, and comforta¬ 
ble living*” is to be measured by the 
station, habits, and tastes of the tes¬ 
tator and the beneficiary. 

Pa.*—Petition of Norris, 44 Pa.Dist. 
& Co. 297. 

2. Ill.—Rhoades v. Rhoades, 88 Ill. 
139 

Mo.—Murphy v, Carlin, 20 S.W. 786, 
113 Mo. 112, 35 Am.S.R. 699. 

3. Conn.—Swift v. Larrabee, 31 
Conn. 225. 

Pa.—In re Baylor’s Estate, 94 A. 442, 
249 Pa. 6. 


4. Pa.—In re Merchants’ Estate, 15 
Pa.Dist. 60, 32 Pa.Co. 185. 

69 C.J. p 1197 note 63. 

5. N.T.—Borst v. Crommie, 19 Hun 
209. 

6. Md.—Hutchins v. Hutchins, 3 McL 
Ch. 356. 

69 C.J. p 1197 note 65. 

7. N.T.—Borst v. Crommie, 19 Hun 
209. 

69 C.J. p 1197 note 66. 

8. Mo.—Simpson v. Corder, 170 S.W. 
357, 185 Mo.App. 398. 

9. Ky.—Hall v. Hall, 283 S.W. 957, 
214 Ky. 596. 

69 C.J. p 1197 note 68. 

10. Pa.—In re Walters’ Estate, 47 
A. 862, 197 Pa. 555. 

11. Pa.—In re Walters’ Estate, su¬ 
pra. 


12. Ohio.—Tope v. Tope, 18 Ohio 
520. 

69 C.J. p 1197 note 71. 

13. R.I.—Green v. Rathbun, 78 A. 
528, 32 R.I. 145. 

69 C.J. p 1197 note 72. 

14. Iowa.—Pfeffer v. Finn, 30 N.W. 
2d 481, 239 Iowa 24. 

Ky.—Martin v. Harris, 203 S.W.2d 
78, 305 Ky. 234. 

Ohio.—Kinney v. Bounds, 189 N.E. 

118, 46 Ohio App. 415. 

Va.—Davis v. Davis, 57 S.E.2d 137, 
190 Va. 468. 

69 C.J. p 1197 note 79. 

15. N.J.—Stewart v. Stewart, 47 A. 
633, 61 N.J.Eq. 25. 

69 C.J. p 1198 note 99. 

16. Ill.—People v. Upson, 170 N.E. 
276, 338 Ill. 145. 

69 C.J. p 1199 note 1. 
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the proceeds of the sale of land is directed; 17 and 
whether such proceeds may be applied to general 
legacies so that each may be paid in full depends 
on the intention of the testator as determined from 
the provisions of the will and circumstances known 
to the testator. 18 Where the “rest of” decedent’s 
estate, consisting of real estate, is clearly directed 
to be sold, and the proceeds disposed of to specific 
legatees, general legacies, for which there is a de¬ 
ficiency in the fund for their payment, cannot come 
in as a charge on the fund of the “rest of” the es¬ 
tate. 19 

(2) As against Purchaser 

A charge on land for legacies will, as a general rule, 
remain a charge on, and be enforceable against, the land 
in the hands of a purchaser or grantee from the devisee. 

As a general rule a charge on land for legacies 
remains a charge on, and is enforceable against, 
the land in the hands of a purchaser or grantee from 
the devisee, 20 particularly where the purchaser has 
agreed to pay the legacies; 21 and, as the probate 
of the will charging a legacy on lands devised is 
constructive notice of the lien or charge of the 
legacy, 22 the lien or charge attaches even as against 
a bona fide purchaser without actual notice. 23 How¬ 
ever, land purchased will not be charged while 
enough remains in the hands of the seller to satisfy 
the charge, 24 and before resort is had to the land 
in the hands of a purchaser the purchaser may re¬ 
quire the legatee to exhaust his remedies, if any, 
against the devisee and the personal estate of the 
testator. 25 It has been held that a charge of gen¬ 
eral legacies will not attach to the land as against 
a bona fide purchaser where the devise is in fee, 
with full power of alienation, 26 or where the charge 


is personal only on the devise, 27 or where the sale 
is made under full power to sell in fee simple; 28 
and that in the absence of a provision to that effect 
in the contract of sale the purchaser assumes no per¬ 
sonal obligation to pay the legacies 29 and is not 
bound to see to the application of the purchase 
money to general legatees, 30 

Where several sales have been made, legacies may 
be enforced against the property in the inverse or¬ 
der of alienation ; 31 and, where the lands are in the 
hands of purchasers under mortgages executed by 
the devisee, they are liable in the inverse order of 
the dates of the mortgages. 32 Where a legacy is a 
charge on the whole estate, if the devisee sells the 
estate in parcels, at different times, each parcel is 
liable for the whole charge, 33 and although one 
transferee may have a right of contribution, he 
cannot exonerate his part of the land by paying a 
pro rata proportion of the legacies, 34 nor can a 
several promise of performance of the whole duty 
be implied; 35 but a purchaser with notice is liable 
in the first instance as against a subsequent pur¬ 
chaser of the same land from him without notice. 36 

b. Judicial Sale 

A charge on real estate for legacies attaches, as a 
general rule, to the land In the hands of a purchaser at 
a Judicial sale. 

As a general rule a charge on real estate for 
legacies attaches to the land in the hands of a pur¬ 
chaser at a judicial sale, 37 such as at a sheriff’s 
sale. 38 The rule has been stated, however, that 
where land charged with pecuniary legacies is sold 
at a sheriff’s sale under a judgment against the 
devisee, the legacies are payable out of the proceeds 
of the sale, 39 and the lien of the legacies is dis- 


17. Pa.—Appeal of Gilbert, 85 Pa. 
347. 

69 C.J, p 1199 note 2. 

18. N.Y.—In re Sargent's Estate, 214 
N.Y.S, 479, 215 App.Div. 639. 

19. Pa.—In re Fisher’s Estate, 6 Pa. 
Dist. 341, 19 Pa.Co. 575. 

20. Cal.—Woodley v. Woodley, 117 P. 
2d 722, 47 C.A.2d 188. 

Ga.—Harvey v. Greonfleld, 197 S.E, 
276, 186 Ga. 192. 

Pa.—Petition of Norris, 44 Pa.Dist. & 
Co. 297. 

69 C.J. p 1190 note 6. 

21. Mich.—Gadd v. Stoner, 71 N.W. 
1111, 113 Mich. 689. 

p a ,—i n re Bell’s Estate, 93 Pa.Su¬ 
per. 549. 

22. Va.—Gilley v. Nidermaier, 10 S. 
E.2d 484, 176 Ya. 32. 

69 C.J. p 1199 note 8. 

23- N.J.—Coleman’s Ex'rs v. Howell, 
Ch., 16 A. 202. 

69 C.J. p 1200 note 9. 


24. N.Y.—Dodge v. Manning, 11 
Paige 334, afllrmed 1 N.Y. 298, 4 
How.Pr. 365, How.A.Cas. 794. 

25. N.Y.—Kelsey v. Western, 2 N.Y. 
500. 

69 C.J. p 1200 note 11. 

26. Me.—Currier v, Earl, 13 Me. 216. 
Md.—Alther v. Bnrroll, 22 Md. 500. 

27. Pa.—Pringle v. Marshall, 25 A. 
629, 152 Pa. 603. 

S.C.—Waddell v. Waddell, 47 S.E. 375, 
68 S.C. 335. 

28. Cal.—Woods v. Long, 186 I*. 415, 
44 C.A. 185. 

69 C.J. p 1200 note 14. 

29. Ill.—Houck v. Herrick, 179 Ill. 
App. 274. 

N.H.—Pickering v. Pickering, 15 N.H. 
281. 

30. Md.—Alther v. Barroll, 22 Md. 
500. 

69 C.J. p 1200 note 16. 
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31. N.Y.—Mallory v. Facor, 74 N.E. 
487, 181 N.Y. 567. 

69 C.J. p 1200 note 17. 

32. N.Y.—Wieting v. Bllllngor, 3 N. 
Y.S. 361, 50 Hun 324. 

33. N.H.—Pickering v, Pickering, 15 
N.H. 281. 

34. NT. II.—Pickering v. Pickering, su¬ 
pra. 

35. N.H.—Pickering v, Pickering, su¬ 
pra, 

36. N.C.—Aston v. Galloway, 38 N.C. 
126. 

37. Conn.—Blssell v. Bissell, 24 
Conn. 241. 

69 C.J. p 1200 note 28. 

38- Pa.—Pennsylvania Trust Co, v. 
Deininger, 172 A. 695, 316 Pa. 278, 
94 A.L.R. 364. 

69 C.J. p 1200 note 29. 

39. Pa.—Pryer v. Mark, 19 A. 895, 
129 Pa. 52$. 

69 C.J. p 1201 note 30. 
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charged by the sale 40 unless the legacies were in¬ 
tended to be of a continuing indeterminate nature 41 
or the land had been conveyed by the devisee, sub¬ 
ject to the charge, prior to the sale on a judgment 
obtained against him, 42 or unless the sale was made 
expressly subject to the demand of the legatee. 43 

c. Encumbrances 

A legacy may be and remain a charge on real estate 
notwithstanding subsequent encumbrances. 

A legatee without knowledge and approval is 
not estopped to claim his legacy as a charge on real 
estate devised as against subsequent encumbrancers 
charged with notice of the facts. 44 

Mortgage by the devisee is inferior to the lien of 
legacies charged on the land, 45 unless the legatees 
have joined in the mortgage containing the usual 
covenants of warranty and quiet enjoyment. 46 

d. Condemnation 

Where land is regularly condemned for public pur¬ 
poses it is released from liability for a legacy charged on 
it, but the money paid is subject to the charge. 

Where land is regularly condemned for public 
purposes at a time when the legal title is in the 
executors and trustees of a testator, who are made 
parties, and to whom the compensation is paid, such 
land is released from liability for a legacy which is 
made by the testator a charge on his estate gen¬ 
erally. 47 However, money paid, on condemnation, 
for damages to real estate to the executors of the 
owner is the proceeds of real estate, and not the in¬ 
come, and is subject to a charge on real estate for 
the payment of a legacy. 48 

e. Partition 

A partition of the land charged does not ordinarily 
prevent enforcement of a legacy charged on such land. 

Partition of the land charged among the devisees 
does not deprive a legatee of the right to enforce 
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his legacy against the land, 49 even though he con¬ 
sents thereto, 60 except as against purchasers in good 
faith, for value and without notice. 51 Where a tes¬ 
tator created a charge on his real estate for the 
payment of a legacy to his widow, a subsequent 
partition of the land among claimants thereof, in¬ 
cluding the widow, does not divest the widow’s right 
to the legacy as a charge on the different shares set 
off to the testator’s children. 52 

§ 1307. - Extinguishment of Charge 

a. In general 

b. Payment 

c. Release 

d. Merger 

e. Taking note, bond, or other security 

f. Bond of executor and devisee 

g. Lapse or failure of devise 

h. Waste or loss of assets primarily lia¬ 

ble 

i. Failure of legacy 

j. Death of legatee 

a. In General 

The charge or lien of a legacy on land may be ex¬ 
tinguished or lost in various ways, as by abandonment, 
estoppel, waiver, etc. 

The charge or lien of a legacy on land or other 
property may be extinguished or lost by abandon¬ 
ment of the benefits of the legacy, 53 by estoppel 54 
or waiver of the charge, 56 or by the nonhappening 
of a contingency 56 or the nonperformance of a con¬ 
dition 57 on which the legacy depends, or by loss 
of the property on which the charge exists. 58 How¬ 
ever, such a charge will not be divested by the 
failure of the legatee to present his claim to the 
devisee’s administrator within the time required by 
a rule of the probate court, and its decree barring 


40. Pa.—In re Washburn’s Estate, 
40 A. 979, 187 Pa. 162. 

69 C.J, p 1201 note 31. 

41. Pa.—Pennsylvania Trust Co. v. 
Deininger, 172 A. 696, 316 Pa. 278, 
94 A.L.R. 364. 

69 C.J. p 1201 note 32. 

42. Pa.—In re Hammond's Estate, 
46 A. 936, 197 Pa. 119. 

43. Pa.—Barnet v. Washebaugh, 16 
Serg. & R. 410, 

44. Wis.—Egan v. Siegel, 233 N.W. 
569, 203 Wis. 119. 

45. N.Y.—Conkling v. Weatherwax, 
65 N.E. 865, 173 N.Y. 43. 

69 C.J. p 1201 note 37. 

46. R.I.—0Dodge v. Hogan, 31 A. 268, 
1059, 19 R.I. 4. 


47. U.S.—Ohio River Co. v. Fisher, 
W.Va., 115 F. 929, 53 C.C.A 411. 

48. N.Y.—:In re Levy, 83 N.Y.S. 647, 
41 Misc. 68, 3 Mills Surr. 573, af¬ 
firmed 89 N.Y.S. 1109, 97 App.Div. 
630. 

49. N.C.—Arrington v. Arrington, 19 
S.E. 351, 114 N.C. 151. 

Yt.~Wetherbee v. Chase, 57 Vt. 347. 
69 C.J. p 1201 note 44. 

50. Miss.—Roberts v. Burwell, 78 So. 
357, 117 Miss. 451. 

69 C.J. p 1201 note 45. 

51. N.C.—Arrington v. Arrington, 19 
S.E. 351, 114 N.C. 151. 

52. Ind.—Chauncey v. Taylor, 83 Ind. 
598—Nash v. Taylor, 83 Ind. 347, 
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53. N.J.—Moore v. Gamble, 9 N.J. 
Eq. 246. 

69 C.J. p 1201 note 49. 

54. N.Y.—In re Alter’s Estate, 31 N. 
Y.S.2d 241, 177 Misc. 509. 

69 C.J. p 1202 note 50. 

55. Mass.—Loring v. Wilson, 54 N.E. 
502, 174 Mass. 132. 

69 C.J. p 1202 note 51. 

56. Pa.—Hoffman Co. v. Title Guar¬ 
anty & Surety Co., 99 A. 468, 251 
Pa. 106. 

57. Mass.—Berry v. Berry, 27 N.E. 
2d 681, 306 Mass. 114. 

69 C.J. p 1202 note 53. 

58. Ga.—Ezell v. Head, 27 S.EL 720, 
99 Ga. 560. 

69 C.J. p 1202 note 54. 
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claims not presented pursuant to the statute, 59 or 
by the legatee, having a paramount title, joining in 
a conveyance by the devisee and other owners, 60 or 
by the legatee joining with other parties in interest 
in a lease of the realty charged or a part thereof, 61 
although it may estop him to contest the lease. 62 

The residue of the estate cannot be relieved from 
liability of a testamentary trust imposed on the en¬ 
tire estate without a court order or consent by the 
beneficiaries to the appropriation of property to the 
satisfaction of the trust; 63 and this rule applies not¬ 
withstanding the beneficiaries regularly receive pay¬ 
ments directed without actual knowledge of ear¬ 
marking of securities by executors to satisfy the 
trust imposed on the entire estate as they are under 
no duty to investigate the doings of the executors. 64 

Appropriation of property . An appropriation of 
property by executors for the payment of legacies, 
which later proves insufficient to meet the legacies 
does not satisfy the lien thereof, 65 particularly where 
such appropriation has been made without the as¬ 
sent of the legatee or an order of court. 66 

Act of devisee . A legacy charged on real estate 
cannot be divested by any act of the devisee 67 ex¬ 
cept by payment, as discussed infra subdivision b of 
this section, or purchase 68 of the legacy; it cannot, 
as considered infra subdivision g of this section, 
be divested by the devisee's nonacceptance of the 
devise, or by his assignment for the benefit of 
creditors, even under an order of court authorizing 
the sale of the property. 69 Where the will charges 
land devised with certain annuities and legacies, a 
provision that the devisee may release himself from 
payment of the annuities by surrendering the land 
to the annuitants releases the devisee from only his 
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personal liability to the annuitants, and does not dis¬ 
charge the land from the legacies. 70 

Descent of land to devisee . When a devisee of 
land charged with the payment of certain legacies 
becomes the owner of the land, not under the provi¬ 
sions of the will, but by descent, the legacies remain¬ 
ing unpaid are not extinguished by merger -or 
otherwise. 71 

b. Payment 

Proper payment, or the existence of circumstances 
under which payment is presumed, will discharge the 
lien of a charge of a legacy on land. 

The lien of a charge of a legacy on land is dis¬ 
charged by payment thereof in accordance with the 
terms of the will 72 to the legatee or to a person 
authorized to receive payment, 72 or a valid tender of 
payment; 74 and a receipt given by the legatee, al¬ 
though not under seal, is admissible in proof of 
payment. 75 

Presumption of payment. The lien or charge of 
a legacy will also be discharged as by payment, 
where, in accordance with the general rules, there 
has been a lapse of time for the common-law or stat¬ 
utory period, and under such circumstances, as to 
raise a presumption of payment of the legacy; 76 but 
not where the lapse of time has been under circum¬ 
stances or conditions insufficient to raise a presump¬ 
tion of payment, 77 as where the devisee has con¬ 
tinued to pay the legacy, 78 and there has been no 
denial or repudiation of the trust or charge. 79 
Where the will expressly charges legacies on prop¬ 
erty “until paid" the legacies remain a lien until 
actual payment has been made, 80 and if it is shown 
that the legacies have never been paid, any presump- 


59. N.J.—Quick v. Quick, 1 N.J.Eq. 
4. 

60. Pa.—Thompson v. Thompson, 7 
Pa. 78. 

61. Pa.—In re Johnston's Estate, 107 
A. 335, 264 Pa. 71. 

62. Pa.—In re Johnston's Estate, su¬ 
pra. 

63. N.Y.—In re Kinnear’s Estate, 267 
N.Y.S. 61, 148 Misc. 892. 

64. N.Y.—In re Kinnear’s Estate, su¬ 
pra. 

65. N.J.—Merritt v. Merritt, 21 A. 
12$, 48 N.J.Eq. 1, affirmed 30 A. 
429, 61 N.J.Eq. 638. 

N.Y.—Collin v. Wilcox, 20 N.Y.S. 199, 
45 Hun 368. 

66 . U.S.—Sherman v. Jerome, Mich., 
7 S-Ct. 577, 120 U.S. 319, 30 L.Ed. 
689. 

69 CJT. p 1202 note 62. 


67. Pa.—Neikirk v. Lamaster, 104 
A. 759, 261 Pa. 571. 

68. N.Y.—Powell v. Murray, 2 Edw. 
636, affirmed 10 Paige 256. 

69 C.J. p 1202 note 65. 

69. Pa.—Neikirk v. Lamaster, 104 A. 
759, 261 Ta. 571. 

70. Vt.—Hodges v. Phelps, 26 A. 625, 
65 Vt. 303. 

71. Ohio.—Case v. Hall, 38 N.E. 618, 
52 Ohio St. 24, 25 L.R.A. 766. 

72. Cal.—Woodley v. Woodley, 117 
P.2d 722, 47 C,A.2d 188. 

Mo.—Corpus Juris cited in Thomp¬ 
son v. Thompson, 175 S.W.2d 885, 
88 9. 

69 C.J. p 1202 note 69. 

Mode of payment 

A lien on realty under the terms 
of a will may he paid off in cash or 
by note. 


Neb.—Shanle v. Busch, 280 N.W. 174, 
134 Neb. 903. 

73. Ind.—Manifold v. Jones, 20 N.E. 
124, 117 Ind. 212. 

69 C.J. p 1202 note 70. 

74. Ohio.—Bock v. Bailey, 168 N.E. 
230, 32 Ohio App. 423. 

69 C.J. p 1203 note 71. 

75- Pa.—Cassell v. Cooke, 8 Serg. & 
R. 268, 11 Am.JD. 610. 

76. Pa.—In re Stephenson's Estate, 
100 A. 985, 256 Pa. 487. 

69 C.J. p 1203 note 74, 

77. Wis.—Williams v. Williams, 52 
N.W. 429, 82 Wis. 393. 

78- Fa.—In re Fessenden's Estate, 
33 A. 135, 170 Pa. 631. 

79. Wis.—Williams v. Williams, 52 
N.W. 429, 82 Wis. 393. 

80. Pa.—In re Wolfer's Estate, 43 
A. 392, 192 Pa. 63. 
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txon of payment arising from lapse of time is there¬ 
by rebutted. 81 

Security from legatee. Where the legatee is en¬ 
titled to absolute payment of the legacy, the devisee 
cannot demand security before making such pay¬ 
ment; 82 but he may demand security before pay¬ 
ing to a legatee a legacy in which another has an 
interest, 83 and a court may require security from a 
legatee of a pecuniary legacy the income of which 
is subject to payment of charges. 84 

Payment into court. Under a statute permitting 
payment into court for the purpose of discharging 
real estate from the lien of legacies, a devisee may 
pay the legatee as much of the legacy as he admits 
to be due, and, by paying into the probate court as 
much thereof as is in dispute, have a decree entered 
discharging his land from the lien. 85 

Petition for discharge. Under a statute permit¬ 
ting the lien of a legacy to be discharged by the 
probate court, on petition therefor, where there has 
been payment or presumption of payment, a peti¬ 
tion for such discharge can be granted only where 
the petition shows payment of the legacy or such 
circumstances as give rise to a presumption of pay¬ 
ment. 86 

c. Release 

The lien of a legacy charged on land may be dis¬ 
charged by the proper execution of a valid release. 

The lien may be discharged by a release, 87 even 
though the legacy is expressly charged on land 
devised to the person charged with its payment, 88 
provided the release is made by one having author¬ 
ity. 89 A release of a portion of the property does 
not apply to other property charged, 90 and it has 
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been held that a release by a legatee of a portion of 
the property charged with payment of the legacy, 
without having actual knowledge of the existence 
of other subsequent encumbrances on the property, 
does not deprive him of his priority of lien on the 
unreleased property. 91 A release given to one who 
has no interest in the land is of no effect. 92 

By decree. A charge for a legacy may be released 
by the decree of a court having jurisdiction in a 
suit or proceeding in which the legatee or his per¬ 
sonal representative is a party. 93 A decree ratify¬ 
ing the payment of legacies releases the legatees 
who hold the legacies from a charge for a general 
lien for an annuity, 94 but does not affect such lien 
on the balance of the estate turned over by the 
executors to themselves as trustees. 95 

d. Merger 

The descent to the legatee of land charged with pay¬ 
ment of the legacy may operate to extinguish the lien. 

Where the estate which is subject to the charge of 
a legacy descends to the legatee or becomes vested 
in him by conveyance or otherwise, the lien is ex¬ 
tinguished by reason of the union of the charge and 
the estate in the same person. 96 This rule does not 
apply where the charge and the estate acquired are 
not coextensive and commensurate, 97 or where no 
beneficial interest passes to the legatee; 98 and it 
has been held that where the legatee acquires only 
a partial interest or estate there is only a partial 
extinguishment. 99 So, also, where unequal legatees 
acquire the legal title to the land by inheritance 
from the devisee, the lien of legacies does not merge 
with the legal title so acquired or become extin¬ 
guished, but must be kept alive to be adjusted on 
equitable principles. 1 


81. Pa.—In re Wolfer’s Estate, su¬ 
pra. 

82. Pa.—Fisher v. Redsecker, 19 Pa. 
113. 

83. Ill.—Daly v. Wilkie, 111 Ill. 382. 
69 C.J. p 1203 note 82. 

84. N.J.—Summit Trust Co. v. Tom¬ 
kins, 143 A. 724, 103 N.J.Eq. 498. 

85. Pa.—In re Robinson's Estate, 16 
Pa.Dist. 453, 35 Pa.Co. 81. 

In re Kirwan’s Estate, Orph., 45 
Sch.Leg.Rec. 79. 

86. Pa.—Lightcap v. Swan, 13 Pa. 
Dist. & Co. 737. 

87. Neb.—Shanle v. Busch, 280 N.W. 
174, 134 Neb. 903. 

69 C.J. p 1203 note 88. 

Quitclaim 

Specific legatees under will, devis¬ 
ing farm to testator’s son subject to 


payment of legacies, released any in¬ 
terest in farm as heirs of infant leg¬ 
atee, dying before time for such pay¬ 
ment, by executing quitclaim deed 
conveying all their interest in prem¬ 
ises to devisee. 

Wis.—Sundermann v. Heinrich, 284 N. 
W. 532, 230 Wis. 538. 

88. Ind.—Bunnell v. Bunnell, 73 Ind. 
163. 

89. N.J.—Blauvelt v. Van Winkle, 29 
N.J.Eq. 111. 

69 C.J. p 1204 note 90. 

90. Ala.—Thompson v. Bank of Tus- 
kegee, 74 So. 37, 199 Ala. 67, 

69 C.J. p 1204 note 91. 

91. N.J.—Woodward v. Woodward, 
28 N.J.Eq. 119. 

92. Ohio.—Tanney v. Hine, 13 Ohio 
Cir.Ct. 585, 5 Ohio Cir.Dec. 301. 

69 C.J. p 1204 note 94. 
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93. N.J.—Grode v. Van Valen, 25 
N.J.Eq. 95. 

69 C.J. p 1204 note 95. 

94. N.Y.—Brown v. Brown, 190 N. 
Y.S. 373. 

95. N.Y.—Brown v. Brown, supra. 

96. Md.—Boyd v. Sachs, 28 A. 391, 
78 Md. 491. 

69 C.J. p 1204 note 99. 

97. R.I.—Dodge v. Hogan, 31 A. 268, 
1059, 19 R.I. 4. 

69 C.J. p 1204 note 1. 

98. N.J.—Coleman v. Howell, Ch., 16 
A. 202. 

69 C.J. p 1204 note 2. 

99. Pa.—Addams v. Heffernan, 9 
Watts 529. 

69 C.J. p 1204 note 3. 

1. Ohio.—Citizens’ Sav. Bank Co. v. 
Schutt, 178 N.E. 274, 40 Ohio App. 
216. 
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e. Taking Note, Bond, or Other Security 

Acceptance by the legatee of a note, bond, or other 
security for payment of the legacy does not discharge 
the lien. 

The lien of a charge for legacies on real estate 
is not lost by the legatee taking a promissory note 2 
or other security 3 for payment of the legacy, unless 
such was the intention of the parties. 4 However, it 
has been held that where a legacy to a feme sole 
is charged on land and she marries, and her hus¬ 
band takes a bond for it from the devisee to him¬ 
self, the charge is thereby extinguished, 5 and that 
where an executor, who is also a legatee, pur¬ 
chases and sets aside securities for his legacy, he 
cannot look to the residuary estate for any deficiency 
created by a decline in the value of such securities; 6 
where a mortgage on land is given to secure money 
to pay legacies then due against the estate, the pay¬ 
ment from the land of another legacy when sub¬ 
sequently due does not constitute a double burden 
thereon. 7 

f. Bond of Executor and Devisee 

Ordinarily, the execution by the devisee of a bond 
as executor does not discharge the lien of a legacy. 

Where the devisee of real estate charged with the 
payment of a legacy is also appointed executor, the 
bond given by him as executor is only for the faith¬ 
ful discharge of his duties as executor, and is not 
a security for the payment of a legacy so as to dis¬ 
charge the lien of the legacy; 8 and if the devisee, 
who is also residuary devisee and legatee, together 
with the other executor, gives a bond for the pay¬ 
ment of all debts and legacies, this will not dis¬ 
charge the lien of the legacy charged on the land 
devised to him. 9 Where, however, such bond is 
given under a statute which provides that in such 
a case the executor may take the estate absolutely, 
he takes it free from the lien of the legacies. 10 

g. Lapse or Failure of Devise 

The fact that a devise charged with a legacy lapses 
or falls does not ordinarily defeat the charge. 


Where the charge of a legacy is on the land the 
fact that the devise charged with a legacy lapses 
does not defeat the charge; 11 it follows the estate 
charged into the hands of the testator's heirs, 12 al¬ 
though it does not impose any personal liability on 
the heir-at-law who enters into possession of the 
lands charged, on the lapse of the devise. 13 The 
land, however, is discharged from liability where 
the devise lapses before the happening of a contin¬ 
gency on which the charge was dependent. 14 So, 
where the charge is only on the estate or interest 
of the devisee, and not on the land itself, the land 
is discharged from all liability or claim if such 
estate or interest ceases before the legacy is paid. 15 

Nonacccptance of devise . The refusal of the 
devisee to accept the devise will not affect the charge 
of the legacy; in equity the land is charged whether 
or not the devisee accepts the devise. 16 

h. Waste or Loss of Assets Primarily Liable 

Where the personal estate Is the primary fund, the 
lien of a legacy charged on land in aid of the personal 
estate 'has been held discharged where the personal es¬ 
tate was sufficient to pay the legacy, but has been wasted 
by the executor. 

It has been held that where a legacy is charged 
on land in aid of the personal estate which remains 
the primary fund, and at the death of the testator 
the personal estate was sufficient to pay the legacies, 
the fact that such estate has been wasted by the 
executor will release the land from the charge of the 
legacies, 17 unless the legatees arc chargeable with 
laches in having unreasonably delayed obtaining 
payment out of the testator's personal estate which 
was in the meanwhile wasted by the executor or ad¬ 
ministrator. 18 

i. Failure of Legacy 

On failure of a legacy charged on land, the devisee 
takes free of the charge. 

Where a legacy charged on land fails to take 
effect by reason of its lapsing, or by reason of the 
failure of the legatee to accept the legacy, the 


2. N.J.—Schanck v. Arrowsmith, 9 
N.J.Eq. 314. 

3. N.J.—Vernon v. Mabbett, Ch. ( 58 
A. 298. 

69 C.J. p 1204 note 6. 

4. Mich.—De Coo v. Woodworth, 55 
N.W. 987, 96 Mich. 362. 

5. Pa.—Dewitt v. Eldred, 4 Watts & 
3. 414. 

0. N.T.—In re Jarvis’ Estate, 180 N. 
Y.S. 324, 110 Misc. 5. 

7. Colo.—Daiss v. Hanes, 277 P. 5, 
85 Colo. 397. 

8. U.S.—Walker v. Atmore, Del., 60 

F. 644, 1 C.C.A. 595. 


Neb.—Wilson v. Foss, 89 N.W. 300, 2 
Neb. (Unoff.) 428. 

9. Mass.—Amherst College v. Smith, 
134 Mass. 543. 

10. Neb.—Wilson v. Foss, 89 N.W. 
300, 2 Neb. (Unoff.) 428. 

IX. R.I.—Greene v. Rathbun, 78 A. 

528, 32 R.I. 145. 

60 C.J. p 1205 note 18. 

12. N.T.—Thurber v. Chambers, 66 
N.Y. 42. 

13. N.H.—Perry v. Hale, 44 N.H. 
363. 

14. Pa.—Xn re Wright's Estate, 99 
A. 468, 255 Pa. 106. 

206 


15. N.J.—Wallington v. Taylor, 1 
N.J.Eg. 314. 

69 C.J. p 1205 note 22. 

16. Neb.— Corpus Juris quoted la 

Martens v. Sachs, 294 N.W. 426, 
428, 138 Neb. 678, 134 A.L.R. 356 
—Corpus Juris quoted in Lehman 
v. Wagner, 285 N.W. 124, 126, 136 
Neb. 131. 

69 C.J. p 1205 note 26. 

17. P.C.—TJ. S. v. Parker, 9 D.C. 444. 
Pa.—Appeal of Hanna, 31 Pa. 53. 

18. Pa.—In re Hammond’s Estate, 
46 A. 935, 197 Pa. 119. 

69 C.J. p 1206 note 29. 
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devisee takes free of the charge. 19 Where a testa¬ 
tor bequeathed a business which he did not own, 
the legatee is not entitled to the amount the business 
owed the testator as a satisfaction of the legacy. 20 

j. Death of Legatee 

The death of a legatee after the legacy becomes pay¬ 
able does not discharge the lien of a legacy charged on 
land. 

Where the legatee dies after the legacy charged 
on land has become payable, the lien of the charge 
is not extinguished, but is enforceable by his per¬ 
sonal representatives ; 21 and this rule has also been 
held to apply where the legatee dies before the 
time for payment arrives, 22 especially where the 
postponement of payment was for the relief of the 
devisee. 23 

§ 1308. - Enforcement of Charge 

a. Jurisdiction and remedy in general 

b. Right of action; conditions precedent 

c. Time for action; limitations and laches 

d. Who may sue and parties 

e. Pleading 

f. Evidence 

g. Trial, judgment or decree, and relief 

awarded 

a. Jurisdiction and Remedy in General 

(1) Suit in equity 

(2) Action at law 

(3) In probate court 

(1) Suit in Equity 

A suit in equity to have a legacy declared a charge 
or lien on land, and to enforce payment, may be main¬ 
tained in a proper case. 


A legatee whose legacy has become due and is 
unpaid, instead, as discussed infra § 1310, of resort¬ 
ing to the personal liability of the devisee, as he 
may do, may, where his legacy is charged on real 
estate, and where, in some states, adequate relief 
may not be afforded in the probate court, maintain a 
suit in equity to have his legacy declared a charge 
or lien on the land subject thereto, 24 and to enforce 
the payment of the legacy out of such land, 25 or to 
enforce periodic payments as they fall due, against 
the land. 26 

In such suit the courts of equity in the state in 
which the land lies have exclusive jurisdiction. 27 
Such a suit in equity to enforce the payment of a 
legacy out of the land charged is analogous to a 
proceeding for the foreclosure of a mortgage; 28 
and it is no defense to the suit that the legatee has 
recovered judgment against the executor and the 
sureties on his bond. 29 This remedy against a dev¬ 
isee is cumulative with an action against the execu¬ 
tor for devastavit, 30 and where a pecuniary legatee, 
by proceeding against the executor for devastavit, 
exhausts his remedy as to personalty he is entitled 
to proceed against the residuary devisee to have his 
legacy declared a charge on the residuary estate. 31 
Where a statute authorizes an action at law for the 
recovery of a legacy only against an executor, a 
suit in equity may be maintained to compel payment 
of a legacy by the devisee. 32 An equitable action 
may also be maintained by a legatee to determine 
his rights as against the devisee to maintenance and 
support, as directed by the will, and for damages for 
his failure to perform that duty. 33 

Security for performance of duties. Where the 
will imposes certain duties on the devisee with re¬ 
spect to the legatee, and makes such duties a charge 


19. N.T.—In re Corrato’s Will, 10 
N.Y.S.2d 315, 170 Misc. 385. 

In re Katz' Will, 83 N.Y.S.2d 
850. 

Wis.—In re Schefe's Estate, 52 N.W. 
2d 375, 261 Wis. 113. 

69 C.J. p 120C note 33. 

20. N.J.—Lauenstein v. Lauenstein, 
101 A. 193, 87 N.J.Eq. 408. 

69 C.J. p 1206 note 35. 

21. Ill.—Barrenscheen v. Grosch, 28 
N.E.2d 181, 306 Ill.App. 200. 

69 C.J. p 1206 note 36. 

22. H.I.—Pond v. Allen, 2 A. 302, 
15 R.I. 171. 

69 C.J. p 1206 note 37. 

23. K.I.—Pond v. Allen, supra. 

24. Cal.—Woodley v. Woodley, 117 
P.2d 722, 47 Cal.App.2d 188. 

Ill.—Dial y. Dial, 38 N.E.2d 43, 378 
Ill. 276. 


Iowa.—Anderson v. Anderson, 12 
W.2d 571, 234 Iowa 277. 

69 C.J. p 1206 note 45. 

25. Iowa.—Anderson v. Anderson, 
supra. 

Minn.—In re Schultz' Estate, 282 N. 
W. 471, 203 Minn. 565—In re An¬ 
derson’s Estate, 279 N.W. 266, 202 
Minn. 513, 116 A.L.R. 82. 

Mo.—Thompson v. Thompson, 175 
S.W.2d 885. 

69 C.J. p 1206 note 46. 

26. Wis.—Nolan v. Donahoe, 152 N. 
W. 468, 161 Wis. 22. 

69 C.J. p 1207 note 48. 

27. Ark.—Williams v. Niehol, 1 S. 
W. 243, 47 Ark. 254. 

Probate court was without juris¬ 
diction to direct executors to exe¬ 
cute mortgage on land devised by 
testator for purpose of obtaining 
money to pay pecuniary legacy which 


constituted a charge on the land, but 
question whether mortgage should 
be executed was matter for deter¬ 
mination of court of common pleas 
in equity in an action to which minor 
devisees of the land would be "prop¬ 
er” and "necessary parties.” 

S.C.—Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

28. Ill.—Houck v. Herrick, 179 Ill. 
App. 274. 

69 C.J. p 1207 note 50. 

29. Ind.—Reynolds v. Bond, 83 Ind. 
36. 

30. Colo.—Daiss v. Hanes, 277 P. 
5, 85 Colo. 397. 

31. Colo.—Daiss v. Hanes, supra. 

32. N.J.—Hoffman v. Friend, 111 A. 
654, 92 N.J.Eq. 60, affirmed 112 A. 
498, 92 N.J.Eq. 452. 

33. Ky.—Deckard v. Deckard, 43 S. 
W.2d 1006, 241 Ky. 329. 
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on certain proceeds received by the devisee, a court 
of equity may require him to give security for the 
performance of such duties. 34 

(2) Action at Law 

Where the devisee has become personally liable for 
payment of a legacy charged on land, the legatee may 
maintain an appropriate action at law to enforce such 
liability. 

A legatee whose legacy is charged on land has 
no remedy in a court of law for the enforcement 
of his lien. 35 A suit in equity, however, to enforce 
the charge against the land is not the legatee’s only 
remedy, for where the devisee has accepted the 
devise under such circumstances as to impose on him 
a personal liability for payment of the legacy as a 
general rule the legatee may maintain an action 
at law in assumpsit or debt against the devisee to 
enforce such personal liability and recover the legacy 
due 36 or the value thereof; 37 but there are also 
decisions to the contrary. 38 

(3) In Probate Court 

In some Jurisdictions, enforcement of the charge of 
a legacy is by proceedings in the probate courts. 

In some states a probate court, under its jurisdic¬ 
tion over the settlement of decedents’ estates, may 
enforce the charge of a legacy against the estate, 39 
and, where adequate relief can be so afforded, a 
court of equity should not entertain jurisdiction. 40 


In Pennsylvania, for example, under the statute 
a proceeding by the legatee in the orphans’ court is 
the proper procedure for enforcing the lien of a leg¬ 
acy charged on land, 41 and where in such a proceed¬ 
ing the testator’s title to the land is questioned, the 
court may investigate the title so far as to inform 
itself whether the denial is made in good faith and 
whether a substantial dispute exists, 42 and if the 
evidence is insufficient to raise an issue for the 
jury the court may administer the relief prayed for, 
and it is not necessary that the petitioner’s right 
should first be settled at law 43 Such a proceeding, 
however, cannot be maintained by a judgment credi¬ 
tor of the legatee. 44 

b. Right of Action; Conditions Precedent 

Before an action to enforce payment of a legacy may 
be maintained, there must have been compliance with 
all conditions precedent. 

Where liability to pay a legacy is conditioned on 
the performance of a certain act, such performance 
is a condition precedent to a cause or right of ac¬ 
tion to enforce payment of the legacy; 45 but an 
action to recover a legacy charged on land may be 
maintained without any promise by the devisee to 
pay. 46 So, also, it is not necessary that the estate 
should be settled before a legatee may sue to en¬ 
force his legacy against land charged with its pay¬ 
ment, 47 nor is it necessary that the legacy be filed 
in the probate court as a claim against the estate; 48 


34. N.J.—Hammell v. Barrett, 81 A. 
1106, 79 N.J.Eq. 96. 

69 C.J. p 1207 note 66. 

Where gifts of residue to testa¬ 
tor’s children were tendered to, and 
received by, them charged with ob¬ 
ligation to pay prescribed annuity to 
testator’s widow, a decree directing 
trustee to hold realty of residuary 
estate amounted to requiring chil¬ 
dren to deposit security adequate to 
assure receipt by widow of annuity 
payments, whore capital value of 
realty afforded ample security for 
such purpose, and the trustee could 
not permit depletion of such security 
except at its peril, and was under 
obligation to apply security to mak¬ 
ing of payments in event residuary 
legatees defaulted in such regard. 
N.Y.—In re Weir's Will, 14 N.Y.S. 
2d 655, 172 Misc. 74. 

35. Me.—Merritt v. Bucknam, 7 A. 
383, 78 Me. 504. 

36. Iowa.—Anderson v. Anderson, 12 
N.W.2d 571, 234 Iowa 277. 

Mo.—Thompson v. Thompson, 175 
S.W.2d 885. 

69 C.J. p 1207 note 60. 

37. Miss.—Roberts v. Burwell, 78 
So. 357, 117 Miss. 451. 

69 C.J. p 1207 note 61. 


38. Ky.—Nash v. Clarke, 4 Dana 69. 
69 C.J. p 1207 note 62. 

39. Wis.—Batchelder v. Batchelder, 

20 Wis. 452. 

Charge against residuary estate 

A construction of will as vesting 
the residuary estate in devisee sub¬ 
ject to, and charged with, the pay¬ 
ment of the reasonable, proper, and 
comfortable support, maintenance, 
and care of testator's son, was in 
conformity with the Intent of the 
testator as expressed in the will, and 
the amount of such cost may proper¬ 
ly be determined by Jury trial before* 
the surrogate as directed by decree. 
N.Y.—In re Smith’s Will, fifi N.Y.S. 

2d 63, 275 App.Div. 720. 

Refusal to comply with order 

Where probate court had deter¬ 
mined that under the terms of will 
the assets of the estate were charge¬ 
able with the entire support of de¬ 
ceased’s incompetent widow, irre¬ 
spective of her separate estate, and 
no appeal or error proceedings were 
taken in connection therewith, on 
refusal of administrator to comply 
with such order, widow's guardian 
was entitled to an order from the 
court of common pleas compelling 
administrator to furnish such sup¬ 
port 


Ohio.—Hetzlor v. Kah, 17 Ohio Supp. 
95, motion denied, App., 65 N.E.2d 
85, and affirmed 65 N.E.2d 515. 

40 . Wis.—Batchelder v. Batchelder, 
20 Wis. 452. 

41. Pa.—Petition of Norris, 44 Pa. 
Dist. & Co. 297—In re Boyle’s Es¬ 
tate, 37 Pa.Dist. & Co. 479. 

Joy v. Halverson, Com.Pl., 32 
Pol.Co. 172—Butler v. Zeller, Com. 
PI., 39 Luz.Beg.Reg. 192. 

09 C.J, p 1208 notes 67, 68. 

42. Pa.—In re Weller’s Estate, 92 
A. 331, 247 Pa. 196. 

43. Pa.—In re Weller’s Estate, su¬ 
pra. 

69 C.J. p 1208 note 70. 

44. Pa.—In re Luekcnbach’s Estate, 
33 A. 121, 170 Pa. 586, 37 Wkly. 
N.C. 146. 

69 C.J. p 1208 note 71* 

45. S.C.—Morgan v. Smith, 37 S.E. 
43, 69 S.C. 49. 

69 C.J. p 1208 note 73. 

46. N.H.—Pickering v. Pickering, 6 
N.H. 120. 

47. Ind,—Reynolds v. Bond, 83 Ind. 
36. 

69 C.J. p 1208 note 75. 

48. Pa.—Keating v. Peddrick, 52 Pa. 
Super. 128. 

69 C.J. p 1208 note 76. 
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nor, it has been held, is the legatee bound to pro¬ 
ceed first against the personal estate left by the testa¬ 
tor, although the devisee might in such a case be 
entitled to be indemnified out of such estate. 49 

Demand. An action to enforce the lien or pay¬ 
ment of a legacy may be maintained without a pre¬ 
vious demand for the legacy, 60 except where it is 
to be paid in particular property or services without 
a fixed time of payment, 51 or where a demand is 
required by the provisions of the bequest. 52 No 
demand is necessary prior to bringing suit for fail¬ 
ure to supply support with which the land is 
charged. 53 

c. Time for Action; Limitations and Laches 

An action or suit to enforce payment of a legacy 
charged on land must be timely brought, and laches 
may bar recovery. 

An action to enforce payment of a legacy, such 
as to enforce it as a charge against the land, can 
be brought only after the legacy has become due 
and is unpaid. 54 It may be maintained after the 
testator's estate has been finally settled. 55 A statute 
of limitations on enforcement of bequests and lega¬ 
cies has been held applicable to an action to enforce 
the right to subject realty to a claim for support. 56 
It has also been held that a suit in equity to enforce 
the lien of the legacy against the estate does not 
begin to run until any legal remedy, as through ad¬ 
ministration, becomes unavailing; 57 and that, where 
the charge is a continuing one, such as for support 
and maintenance, the statute does not run during 
the continuance of the duty to furnish the support. 58 
In the absence of laches or special equities requir¬ 


ing that the suit be brought earlier, the period rais¬ 
ing a presumption of payment should be allowed for 
bringing suit to enforce payment of money charged 
on land as a legacy. 59 

Laches . In accordance with general rules as to 
laches a legatee may be barred from recovering his 
legacy by laches, as by an unreasonable delay in com¬ 
mencing suit to recover the legacy or enforce the 
lien against the real estate, 60 and this rule also ap¬ 
plies to a devisee with respect to asserting his 
rights. 61 It has been held that the equitable de¬ 
fense of lapse of time does not apply to a trust 
created by a legacy charged on land and payable by 
the devisee of the land; 62 nor will a suit to foreclose 
a lien on the land charged, brought by an administra¬ 
tor de bonis non for the benefit of a legatee, be 
barred by laches of the legatee where no one was 
misled by the delay. 63 

d. Who May Sue and Parties 

An action or suit to enforce the charge of a legacy 
on land slhould be brought by the legatee or his personal 
representative, and all proper and necessary parties 
should be Joined. 

An action or suit to enforce the charge of a legacy 
on land should be brought by the legatee, 64 or, in 
case of his decease, by his personal representative, 65 
and not by his wife or widow. 66 The executor or 
administrator of the testator's estate is not the prop¬ 
er party to proceed against the devisee to recover 
the legacy, 67 at least not without joining the lega¬ 
tee with him. 68 An executor or administrator cum 
testamento annexo may sue to enforce the charge of 
a legacy payable to him, 69 and suit may be brought 


49. Ind.—Lofton v. Moore, 83 Ind. 

112 . 

50. Ohio.—Sullivan v. Sullivan, 31 
N.E.2d 165, 66 Ohio App. 315. 

69 C.J. p 1208 note 79. 

51. N.Y.—Hetman v, Getman, 13C N. 
Y.S. 1064, 151 App.Div. 808. 

69 C.J. p 1208 note 80. 

52. Iowa.—Ober v. Seegmiller, 160 
N.W. 21, 180 Iowa 462. 

69 C.J, p 1208 note 81. 

53. Ind,—Watt v. Pittman, 25 N.E. 
191, 125 Ind. 168. 

54. Ohio.—Roifnor v, Zimmerman, 
197 N.E. 127, 49 Ohio App. 230. 

Va.—Davis v. Davis, 57 S.E.2d 137, 
190 Va. 468. 

69 C.J. p 1209 note 84. 

55. Colo.—Daiss v. Hanes, 277 P. 
5, 85 Colo. 397. 

69 C.J. p 1209 note 85. 

56. Va.—Davis v. Davis, 67 S.E.2d 
137, 190 Va. 468. 

57. N.Y.—Quackenbush v. Quacken- 
bush, 42 Hun 329. 

69 C.J. p 1209 note 95. 

97 C.J.S.—14 


58. Pa.—Petition of Norris, 44 Pa. 
Dist. & Co. 297. 

R.I.—Dodge v. Hogan, 31 A. 268, 
1059, 19 R.I. 4. 

59. TJ.S.—Mathieson v. Craven, D.C. 
Del., 228 F. 345. 

69 C.J. p 1209 note 98. 

60. Mich.—Hall v. Williamson, 8 N. 
W.2d 869, 304 Mich. 657. 

N.Y.—In re Alter’s Estate, 31 N.Y.S. 

2d 241, 177 Misc. 509. 

69 C.J. p 1210 note 1. 

Delay held not laches 
Ill.—Gee v. Gee, 68 N.E. 515, 204 
Ill. 588. 

Va.—Gilley v. Nidermaier, 10 S.E. 
2d 484, 176 Va. 32. 

61. N.Y.—Strong v. Gambier, 140 
N.Y.S. 410, 155 App.Div. 294, rear¬ 
gument denied 141 N.Y.S. 421, 155 
App.Div. 294, and affirmed 109 N. 
E. 1093, 215 N.Y. 690. 

69 C.J. p 1210 note 2. 

62. Del.—Cartmell v. Perkins, 2 Del. 
Ch. 102. 
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63. Iowa.—Jennings v. Schmitz, 20 
N.W.2d 897, 237 Iowa 580. 

64. Md.—St. Johns German Evangel¬ 
ical Lutheran Church v. Dippolds- 
mann, 84 A. 373, 118 Md. 242. 

69 C.J. p 1210 note 5. 

65. N.J.—Young v. Schelley, Ch., 20 
A. 856. 

Pa.—In re Palm's Estate, 13 Fa.Su- 
per. 296. 

66. N.Y.—Oberndorf v. Farmers’ 

Loan & Trust Co., 139 N.Y.S. 1090, 
79 Misc. 351. 

69 C.J. p 1210 note 7. 

67. Md.—St. Johns German Evangel¬ 
ical Lutheran Church v. Dippolds- 
mann, 84 A. 373, 118 Md. 242. 

69 C.J. p 1210 note 8. 

68. N.J.—Cool’s Ex’rs v. Higgins, 25 
N.J.Eq. 117. 

69 C.J. p 1210 note 9. 

69. Pa.—Appeal of Newman, 35 Fa. 
339. 
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by the administrator de bonis non to foreclose a 
lien on land devised subject to a charge. 70 

Proper and necessary parties. A testator’s per¬ 
sonal representatives are necessary parties to a suit 
to subject the land of the estate to the payment of a 
legacy, 71 except that, where the land charged has 
been devised, the proper party defendant to such 
suit is the devisee, 72 or, after his death, his personal 
representative, 73 unless the land is under the control 
of the testator’s personal representatives, in which 
case they, and not the devisee, are the proper party 
defendant. 74 In such action or suit all other per¬ 
sons interested should be joined as parties, 76 such 
as all other legatees having charges on the land, 76 
unless the bill avers that defendant has assumed and 
agreed to pay all other legacies. 77 Two joint devi¬ 
sees may be joined as defendants in the same pro¬ 
ceeding; 78 and a devisee who has sold his interest 
in the land is a proper party defendant to a suit 
against the purchaser where he is personally liable 
to pay the legacies. 70 It is not necessary to join as 
parties, persons whose interests are not involved. 80 


e. Pleading 

The general rules of pleading In actions at law or 
suits in equity, as the case may be, apply in actions or 
suits to enforce the charge of a legacy on land. 

The general rules as to pleadings at law or in 
equity, according to the form of the action, govern 
the requisites and sufficiency of the pleadings in an 
action or suit to enforce the charge of a legacy on 
land, 81 such as with respect to the necessity and 
sufficiency of allegations as to the death of the testa¬ 
tor, 82 the probate of the will, 83 plaintiff’s right to 
the legacy, 84 the nonpayment of the legacy, 85 the 
possession, by the devisee, of land against which 
the charge is sought to be enforced, 86 and as to 
negativing matters of defense. 87 Where the legacy 
is a charge on blended residuary real and personal 
estate, a bill to enforce such charge need not distin¬ 
guish the estate in the different kinds of property. 88 
A complaint for the enforcement of the lien of a 
legacy charged on land need not aver that the testa¬ 
tor had not sufficient personal estate to satisfy the 


70. Iowa.—Jennings v. Schmitz, 20 
N.W.2d 897, 237 Iowa 580. 

Defenses 

Fact that executors at one time 
had sufficient money to pay religious 
society's legacy was no defense to 
action to foreclose lien against land 
devised to a son and daughter of tes¬ 
tator subject to a charge of stated 
sum per acre, even though society, as 
legatee, might have had some claim 
against executors for misapplication 
of funds. 

Iowa.—Jennings v. Schmitz, supra. 

71. N.J.—White River Village Cong. 
Church v. Benedict, 44 A. 878, 69 
N.J.Eq. 136, affirmed 48 A. 1117, G2 
N.J.Eq. 812. 

69 C.J. p 1210 note 12. 

72. N.J.—Kingsland v. Kingsland, 47 
A. 69, 60 N.J.Eq. 65. 

69 C.J. p 1210 note 13. 

73. N.J.—Van Fleet v. Quicksall, 105 
A. 453, 90 N.J.Eq. 74. 

69 C.J. p 1210 note 14. 

74. S.C.—Howard v. Wofford, 16 S. 
C. 148. 

75. N.J.—Kingsland v. Kingsland, 47 
A. 69, 60 N.J.Eq. 65. 

69 C.J. p 1210 note 16. 

Minor devisees 

S.C.—Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

76. N.J.—South Camden Union M. E. 
Church v. Wilkinson, 36 N.J.Eq. 
141, affirmed 38 N.J.Eq. 514. 

69 C.J. p 1210 note 17. 

77. Mich.—Chase v. Warner, 64 N. 
W. 730, 106 Mich. 695. 

69 C.J. p 1210 note 18. 


78. N.Y.—Larkin v. Mann, 53 Barb, 
267. 

79. Ill.—Houck v. Herrick, 179 Ill. 
App. 274. 

80. U.S.—Canal Bank v. Hudson, 
Miss., 4 S.Ct. 303, 111 U.S. 66, 28 
L.Ed. 354. 

69 C.J. p 1211 note 21. 

81. Ill.—Irwin v. Wollpert, 21 N.E. 
501, 128 Ill. 527. 

69 C.J. p 1211 note 25. 

Complaint held sufficient 

(1) In suit by testator’s daughter 
to enforce her right to support from 
realty and home devised to testator's 
son under will providing she was to 
have her home and support on homo 
place as long as she lived, complaint 
seeking to impress a charge against 
realty of amount which daughter 
was entitled to receive from son as 
support, and containing a prayer for 
general relief, supported a personal 
judgment against the son. 

Va.—Davis v. Davis, 57 S.B,2d 137, 
190 Va. 468. 

(2) A complaint seeking to enforce 
lien against realty, alleging that will 
of former owner created charge 
against the realty for monthly pay¬ 
ments to plaintiff, was sufficient even 
though essential features of an an¬ 
nuity wore lacking. 

Cal.—Woodley v. Woodley, 117 P.2d 
722, 47 C.A.2d 188. 

Bill held, demurrable 

In action to make annuities pay¬ 
able out of income of testator’s prop¬ 
erty and charged on whole of testa¬ 
tor’s estate, a charge on realty which 
was devised to children of testator’s 
son when eldest of such children 
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should reach age twenty-one if son 
should marry a Jewess, and income 
from which was to go to general in¬ 
come fund of estate until such eld¬ 
est child should reach twenty-one, 
sustaining of demurrer pointing out 
that it did not appear whether son 
had married a Jewess and had a child 
was not error. 

Ala.—Hammond v. Bibb, 174 So. 634, 
234 Ala. 192. 

82. Ind.—Watt v. Pittman, 25 N.E. 
191, 125 Ind. 108. 

69 C.J. p 1211 note 26. 

83. Ind.—Watt v. Pittman, supra. 

69 C.J. p 1211 note 27. 

84. Ga.—Lewis v. Reed, 10 Ga. 293. 
69 C.J. p 1211 note 28. 

85. Ind.—Reynolds v. Bond, 83 Ind. 
36. 

69 C.J. p 1211 note 29. 

86. N.J.—Kingsland v. Kingsland, 47 
A. 69, 00 N.J.Eq. 65. 

87. N.Y.—Barber v. Rowe, 193 N.Y. 
S. 157, 200 App.Dlv. 290. 

G9 C.J. p 1211 note 31. 

Anticipation of defense 
In action to recover balance due 
from one who accepted bequest 
which was subject to payment of 
specilied sum to son of testatrix 
within ten years, plaintiff was not 
required to mention payments dur¬ 
ing the ten-year period in order to 
state a cause of action, and fact 
that plaintiff did admit some pay¬ 
ments did not render petition insuf¬ 
ficient, 

Ohio.—Sullivan v. Sullivan, 31 N.E. 
2d 165, 66 Ohio App. 315. 

88. D.C.—Headman v. Ferguson, 13 
App.D.C. 60. 
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legacy at the time he executed the will; 89 nor need 
it aver that there had been a final settlement of the 
testator’s estate, 90 unless the legacy is payable first 
out of the personalty; 91 nor need it allege a demand 
and refusal of the legal representatives of the estate 
of the testator to pay the legacy, where there is 
no personal liability imposed on anyone for the 
payment of the legacy. 92 The receipt of rents and 
profits from the land must be alleged in an action 
to enforce a charge on rents and profits, 93 but not 
where the charge is only on the land. 94 

Exhibit . A copy of the will may be filed as an ex¬ 
hibit to the complaint, although it is not strictly the 
foundation of the action. 95 

f. Evidence 

The general rules of evidence in civil actions are con¬ 
trolling in actions or suits to enforce a legacy as a charge 
or lien on land. 

The general rules of evidence apply in an action 
or suit to enforce a legacy as a charge or lien against 
land or estate with respect to the presumptions, 96 
burden of proof, 97 admissibility, 98 and weight and 
sufficiency 99 of the evidence. The burden of proof is 
on the legatee plaintiff to sustain his lien or charge 
as alleged, 1 such as to show that the testator, to 
his knowledge, possessed no personalty or insufficient 
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personalty at the time the will was executed to pay 
the legacies, for the purpose of showing an intention 
to charge general legacies on real estate; 2 and to 
show the lien, not as one in existence at the time of 
the death of the testator, but as existing when the 
action is brought. 3 The burden is also on plaintiff 
to prove nonpayment of the legacy, 4 or to overcome 
the presumption of payment, arising from lapse of 
time. 5 In an action to compel a devisee to discharge 
an obligation of support and education charged on 
land, the value of the real estate may be proved 
in order to show the character of the support and 
education intended by the testator, and the extent 
and character of duty assumed by acceptance of the 
devise. 6 

g. Trial, Judgment or Decree, and Relief Award¬ 
ed 

(1) In general 

(2) Sale 

(1) In General 

In an action or suit to enforce the charge or lien of 
a legacy on the testator’s estate, the court will render 
such Judgment or decree and will grant such relief as 
the circumstances and equities of the particular case 
require. 

In accordance with general rules, the court, in a 


89. Ind.—Davidson v. Coon, 25 N.E. 
601, 126 Ind. 497, 9 L.R.A. 684. 

90. Ind.—Jennings v. Sturdevant, 40 
NE. 61, 140 Ind. 641. 

61) L p 1211 note 35. 

91. Ind.—Longacre v. Stiver, 36 N. 
E. 900, 136 Ind. 584. 

92. N.Y.—Barber v. Rowe, 193 N.Y. 
S. 157, 200 App.Div. 290. 

93. Md.—Robinson v. Townshend, 3 
Gil l & J. 413. 

94. Md,—Townshend v. Duncan, 2 
Bland 45. 

95. Ind.—Watt v. Pittman, 25 N.E. 
191, 125 Ind. 168. 

96. N.Y.—In re Lilienthal’s Estate, 
246 N.Y.S. 469, 139 Misc. 236. 

69 C.J. p 1212 note 43. 

97. Ohio.—Sullivan v. Sullivan, 31 
N.E.2d 165, 66 Ohio App. 315. 

69 C.J. p 1212 note 44. 

98. Ga.—Raines v. Shipley, 34 S.E. 
2d 281, 199 Ga. 316. 

69 C.J. p 1212 note 45. 

99. Va.—Davis v. Davis, 57 S.E.2d 
137, 190 Va, 468. 

69 C.J. p 1212 note 46. 

Evidence held sufficient 
Ill.—American State Bank of Bloom¬ 
ington v. Blum, 20 N.E.2d 137, 
299 Ill.App. 331. 

Va.—Davis v. Davis, 67 S.E.2d 137, 
190 Va. 468. 

69 C.J. p 1212 note 46 [a]. 


Evidence held insufficient 

Iowa.—Jennings v. Schmitz, 20 N.W. 

2d 897, 237 Iowa 580. 

Mo.—Hourigan v. McBee, App., 130 
S.W.2d 661. 

N.Y.—In re Bohner’s Estate, 26 N.Y. 
S.2d 558, 261 App.Div. 1045, affirm¬ 
ed 39 N.E.2d 291, 287 N.Y. 672. 

In re Palmer’s Will, 78 N.Y.S. 
2d 710—In re Wintersteen’s Will, 
13 N.Y.S.2d 913. 

69 C.J. p 1212 note 46 [b]. 

1. Ga.—Lake v. McComb, 198 S.E. 
701, 186 Ga. 658. 

Miss.—Ogle v. Durley, 77 So.2d 688. 
N.Y.—In re Bohner's Estate, 26 N. 
Y.S.2d 558, 261 App.Div. 1045, af¬ 
firmed 39 N.E.2d 291, 287 N.Y. 672. 

In re Muller’s Estate, 49 N.Y.S. 
2d 767, 183 Misc. 957—In re Lang's 
Estate, 284 N.Y.S. 890, 158 Misc. 
26—In re Dooley’s Estate, 275 N. 
Y.S. 463, 153 Misc. 533—In re Col- 
liton’s Estate, 271 N.Y.S. 163, 150 
Misc. 616. 

In re Palmer’s Will, 78 N.Y.S.2d 
710—In re Warren’s Will, 52 N.Y. 
S.2d 887—In re Wintersteen’s Will, 
13 N.Y.S.2d 913. 

S.C.—Mack v. Stanley, 2 S.E.2d 792, 
190 S.C. 300. 

69 C.J. p 1212 note 47. 

2. N.Y.—In re Tuozzolo’s Will, 259 
N.Y.S. 542, 145 Misc. 485. 

69 C.J. p 1212 note 48. 
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Presumption 

(1) In proceeding involving con¬ 
struction of a will which expressed 
no intent to charge real estate with 
general legacies, such intent would 
not be presumed in absence of evi¬ 
dence as to condition of estate when 
will was executed. 

N.Y.—In re Keys’ Will, 132 N.Y.S.2d 
77, appeal dismissed In re Keys' 
Estate, 135 N.Y.S.2d 926, 284 App. 
Div. 934. 

(2) Presumption existed that tes¬ 
tator knew value of his personalty 
and that it was sufficient to pay leg¬ 
acies on date will was executed, in 
absence of anything in will to indi¬ 
cate contrary, and, to charge legacies 
on realty, there must be satisfactory 
evidence that testator knew his per¬ 
sonalty was insufficient to pay lega¬ 
cies. 

N.Y.—In re Colliton’s Estate, 271 N. 
Y.S. 163, 150 Misc. 616. 

3. N.Y.—Conkling v. Weatherwax, 
73 N.E. 1028, 181 N.Y. 258. 

4. N.Y.—Conkling v. Weatherwax, 
supra. 

5. Pa.—In re Yeates’ Estate, 22 Pa. 
Dist. 445. 

69 C.J. p 1212 note 51. 

6. Ind.—Watt v. Pittman, 25 N.E. 
191, 125 Ind. 168. 

N.Y.—Borst v. Crommie, 19 Hun 209. 
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■suit to enforce the charge or lien of a legacy on 
the testators estate, or on land in the hands of a 
•devisee, should determine the amount of the charge 
or lien, 7 and may decree the legacy a charge on real 
•estate 8 and order it to be paid to the legatee and 
not to his attorneys. 9 It may also provide the meth¬ 
od of securing the legacy, 10 and may designate the 
particular real estate which shall in the first instance 
be reached; 11 adjust the equities between the dif¬ 
ferent parties to the proceeding, 12 as by ordering 
one beneficiary to make certain payments to other 
beneficiaries to equalize shares according to the 
testator’s intention; 13 and order such relief as it 
may deem equitable and just under the circum¬ 
stances of the particular case, 14 and as far as such 
relief has been prayed for. 16 

The decree may order the land or property held 
for the satisfaction of the legacy, 16 or have a suffi¬ 
cient sum set apart to pay the legacy when it be¬ 
comes due ; 17 and may sequester the rents of realty 
charged with the payment of legacies if the rents 
are needed to prevent a deficiency. 18 However, the 
court, in such an action, cannot decree the payment 
of debts from the proceeds of the land, where the 
creditors are not parties, although the debts di¬ 
rected to be paid are admitted by the executors; 19 
nor can it direct the executor to pay an amount 
beyond the sum with which he is chargeable as prop¬ 
erty of the testator. 20 

Receiver. When necessary a receiver may be ap¬ 
pointed in proceedings to enforce payment of a leg¬ 
acy out of the land charged. 21 


(2) Sale 

In a proper case, where a legacy constitutes a 
charge or lien on land, the court may direct a sale of 
the land to satisfy the legacy. 

Although the court has no inherent authority to 
order a sale of decedent’s real estate for the pay¬ 
ment of a legacy, even though the personal fund has 
been exhausted, and it may not be proper in all 
cases and under all circumstances to direct a sale 
of the land for the payment of the legacies, 22 if a 
legacy constitutes a charge or lien on the testator’s 
real estate or property, or on land devised, the court, 
in an action or suit to enforce such charge or lien, 
may properly direct a sale of the land or property 
charged, to satisfy the legacy, 23 particularly where 
there is no personalty or other fund to satisfy the 
charge. 24 It has been held that even where the 
legacy is by the will directed to be paid out of the 
income of the testator’s estate, the court may order 
a sale of a part of the estate for payment of the 
legacy. 25 

A sale, however, will not be ordered except as a 
last resort, where it is not probable that the land 
if sold subject to a lien for future support, will 
bring its fair value. 20 Such sale is subject to any 
other legacies charged on the land; 27 and in order¬ 
ing the sale, the court should protect the devisee 
against any liability resting on him by the default 
of the party seeking to enforce the charge. 28 A 
legatee is not entitled to a decree for the sale of the 
land if his indebtedness to the testator’s estate ex¬ 
ceeds the amount of his legacy, 29 or to a decree of 


7. N.Y.—Mallery v. Facer, 74 N.E. 
487, 181 N.Y. 567. 

69 C.J. p 1212 note 55. 

Provision for future change 

In suit by testator's daughter to 
enforce her right to support from 
realty and home devised to testator's 
son under will providing she was 
to have her home and support on 
home place as long as she lived, a 
decree would be entered leaving open 
for future change monthly payments 
as circumstances would require. 
Va.—Davis v. Davis, 67 S.E.2d 137, 
190 Va. 468. 

8 . Me.—Walker v. Follett’s Estate, 
73 A. 1092, 105 Me. 201. 

9. Ill.—Sullivan v. Sullivan, 242 Ill. 
App. 501. 

10. Me.—Walker v. Follett’s Estate, 
73 A. 1092, 105 Me. 201. 

11. Fa.—In re Fessenden's Estate, 
33 A, 135, 170 Pa. 631. 

69 C.J. p 1213 note 61. 

12. Ill.—Houck v, Herrick, 187 Ill. 
App. 579. 


13. Ky.—Jasper v. Bristow, 30 S.W. 
2d 965, 235 Ky. 259. 

14. Ill.—American State Bank of 
Bloomington v. Blum, 20 N.E.2d 
137, 299 Ill.App. 331. 

69 C.J. p 1213 note 64. 

15. N.Y.—Cook v. Grant, 1 Paige 
407. 

69 C.J. p 1213 note 06. 

16. Ky,—Worthington v. Smith, 63 
S.W. 1, 21 Ky.L. 834. 

69 C.J. p 1213 note 66. 

17. Ill.—Leslie v. Moser, 62 Ill.App. 
555, reversed on other grounds 45 
N.E. 417, 163 Ill. 502. 

18. R.I,—Pond v, Allen, 2 A, 302, 15 
It.I. 171. 

19. N.Y.—Dunning v. Dunning, 31 
N.Y.S. 719, 82 Hun 462, affirmed 42 
N.E. 722, 147 N.Y. 686. 

20. N.Y.—:In re Taber, 11$ N.Y.S. 
960, 132 App.Dlv. 495. 

69 C.J. p 1213 note 70. 

21 . Ill.—Gee v. Gee, 68 N.E. 515, 
204 Ill. 588. 

69 C.J. p 1213 note 71. 
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22. N.Y.—Hogan v. Kavanaugh, 34 
N.E. 292, 138 N.Y. 417. 

23. Mo.—Davis v. Stevens, 124 S.W. 
2d 1132, 344 Mo. 24. 

Pa.—In re Barley's Estate, Orph., 36 
Dol.Co. 377. 

Tex.—Jones v. Hext, Civ.App., 67 S. 

W.2d 441, error refused. 

Va.—Gilley v, Nidermaior, 10 S.B.2d 
484, 176 Va. 32. 

69 C.J. p 1213 note 76. 

24. Miss.—Anderson v. Anderson, 
112 So. 603, 147 Miss. 515. 

69 C.J. p 1214 note 77. 

25. S.C.—Gillon v. Turnbull, 6 S.C. 
Eq. 148. 

28. Ky.—Hall v. Hall, 283 S.W. 957, 
214 Ky. 596. 

27. N.Y.—In re Fitzgerald's Estate, 
216 N.Y.S. 536, 217 App.Div. 188, 
affirmed 157 N.E. 869, 245 N.Y, 589. 

69 C.J. p 1214 note 80. 

28. Ill.—Daly v. Wilkie, Ill Ill. 382. 

29. Pa.—In re Harman's Estate, 19 
A. 1021, 135 Pa. 44L 
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-sale of land on which his legacy is not a charge. 30 

Sale of reversionary interest . A reversion or vest¬ 
ed remainder may be sold before the expiration of 
the precedent estate for the satisfaction of legacies 
-charged thereon; 31 and where the precedent estate 
Is a life estate the power of the court to order such 
•sale is not affected by the fact that a part of the 
premises was testator’s homestead, 32 or that the life 
tenant is a comparatively young man, and that on 
that account the reversion will sell for but little and 
a sacrifice of the property be caused. 33 

Where several legacies arc charged on land , 
which is insufficient to pay them all, the proceeds 
obtained by selling the land under a judgment ob¬ 
tained by one of the legatees should be divided 
.among the legatees pro rata. 34 

A renunciation of the devise by the devisee does 
not affect the right of a legatee to have his lien fore¬ 
closed by a sale of the land; 36 but where such re¬ 
nunciation is made by the devisee under a misunder¬ 
standing as to his rights, and has not changed the 
situation, and has injured only himself, the for¬ 
feiture of the surplus which may arise on such 
sale will not be enforced. 36 

Officer making sale. Such sale should be made by 
the officer authorized by the court, and holding of¬ 
fice at the time of sale. 37 

Deficiency. If the amount of the legacies is not 
raised by the sale of the property charged, a decree 
for the deficiency may be entered against a devisee 
who has sold his interest. 38 

§ 1309. - Right to Possession or Control 

of Land Charged 

The charge of a legacy on land devised does not give 
the legatee any right to the possession and control of 
the land. 

The charge of a legacy on land devised does not 
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give the legatee any right to the possession and 
control of the land, 39 and the nonpayment of the 
legacy is no defense to an action by the devisee to 
recover from the legatee possession of the land 
charged; 40 nor can the legatee set up the charge of 
the legacy as a counterclaim in an action of eject¬ 
ment by the devisee. 41 The fact that a legatee of an 
annuity has a mortgage on the property from the 
date of recordation of his claim does not entitle 
him to enjoin the owner of the legal title from sell¬ 
ing the property. 42 A legatee who is in possession 
of the land holds no relation thereto corresponding 
with that of a mortgagee in possession, 43 and, if he 
takes possession of the land and appropriates the 
rents and profits, he is accountable to the devisee 
therefor. 44 

Sale . The legatee has no power by virtue of his 
lien to sell the property, 45 except as a sale may be 
accomplished by foreclosure. 46 

§ 1310. Personal Liability of Devisee or 
Legatee 

a. In general 

b. Nature and extent of liability 
a. In General 

Where such is the intention of the testator, a dev¬ 
isee or legatee, by electing to accept the devise or leg¬ 
acy, becomes personally obligated to pay money or do 
anything else for the benefit of a third person. 

A testator may make a gift of real or personal 
property, or both, with the express provision that ac¬ 
ceptance of the gift shall impose a personal obliga¬ 
tion on the donee to pay money or do anything 
else for the benefit of a third person, 47 in which case 
the devisee or legatee may elect whether to accept 
or reject the gift, 48 and in accordance with the rule 
relating to the acceptance of a legacy or devise bur¬ 
dened with a condition, if he accepts the gift, he is 
bound by the condition of personal liability. 49 


30. Ill.—Houck v. Herrick, 179 Ill. 
App. 274. 

69 C.J. p 1214 note 83. 

31. Wis.—In re Root's Will, 61 N. 
W. 436, 81 Wis. 263. 

32. Wis.—In re Root’s Will, supra. 

33. Wis,—In re Root's Will, supra. 

34. Ra.—Otty v. Ferguson, 1 Rawle 
294. 

35. N.J.—Mahaney v. Mahaney, 110 
A. 16, 91 N.J.Eq. 473. 

36. N.J.—Mahaney v. Mahaney, su¬ 
pra. 

37. Miss.—Swayze v. Powell, 121 So. 
852, 153 Miss. 829. 

69 C.J. p 1214 note 92. 

38 . Ill.—Houck v. Herrick, 179 Ill. 
App. 274. 


39. N.Y.—Dinan v. Coneys, 38 N.E. 
716, 143 N.Y. 544. 

40. N.Y.—Dinan v. Coneys, supra. 

41. N.Y.—Dinan v. Coneys, supra. 

42. La.—Le Goaster v. Lafon Asy¬ 
lum, 99 So. 22, 156 La. 158. 

43. N.Y.—Dinan v. Coneys, 38 N.E. 
715, 143 N.Y. 544. 

44. N.C.—Barfield v. Barfield, 18 S. 
E. 505, 113 N.C. 230. 

45. TJ.S,—Boal v. Metropolitan Mu¬ 
seum of Art, C.C.A.N.Y., 298 F. 894. 

46. U.S.—Boal v. Metropolitan Mu¬ 
seum of Art, supra. 

47. N.J.—Hoffman v. Friend, 111 A. 
654, 92 N.J.Eq. 60, affirmed 112 A. 
498, 92 N.J.Eq. 452. 
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48. N.J.—Arenofsky v. Arenofsky, 
102 A.2d 101, 29 N.J.Super. 209. 

Hoffman v. Friend, 111 A. 654, 
92 N.J.Eq. 60, affirmed 112 A. 498, 
92 N.J.Eq. 452. 

49. N.J.—Arenofsky v. Arenofsky, 
102 A.2d 101, 29 N.J.Super. 209. 

Hoffman v. Friend, 111 A. 654, 
92 N.J.Eq. 60, affirmed 112 A. 498, 
92 N.J.Eq. 452. 

Delegation of duty 

Under will giving legatee property, 
subject to requirement that legatee 
provide reasonable support for tes¬ 
tatrix' daughter from income of prop¬ 
erty, legatee could not delegate duty 
of providing support by trust deed 
which purported to subject less than 
all of property conveyed to daugh- 
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Devisees . Where the provisions of the will show 
an intention that the legacies are to be only a 
charge on, or payable out of, a certain fund or the 
property devised or bequeathed, there is no personal 
liability on the part of the devisee, if he accepts 
the devise, other than to pay the legacies as far as 
the fund or property charged will permit his doing 
so. 50 On the other hand, in the absence of any¬ 
thing showing a different intent, if a devisee ac¬ 
cepts a devise charged with the payment of legacies, 
such as by a direction or on condition, that such leg¬ 
acies be paid by devisee, as a general rule he is per¬ 
sonally liable for their payment in accordance with 
the terms of the will, 51 as on a contract, 52 although 
the land devised and accepted is less in value than 
the amount of the legacies. 53 Such personal lia¬ 
bility attaches although the legacies are also a charge 
on the real estate devised, 54 and even though the 
payment of the legacies is secured by a lien on the 
real estate, which could be enforced on its maturity 
without first exhausting the personal estate; 55 and 
the fact that the beneficiary charged with the pay¬ 


ment of the legacy is also appointed executor of the 
will does not relieve him from the charge. 56 

It is essential, however, to the attachment of such 
personal liability that the devisee accept the devise, 57 
and that he comes into possession of the estate 
charged. 58 The attachment of personal liability on 
the devisee by reason of his acceptance of the devise 
does not affect the lien of the charge on the land, 
or bar a proceeding against the land. 59 A charge 
of a given sum annually for any year or years the 
beneficiary does not reside at the homestead docs not 
impose personal liability on the devisee for an ab¬ 
sence for less than a year. 60 

Legatees . A legatee, who accepts a bequest 
charged with payments to be made to others, is 
personally liable for such payments, 61 notwithstand¬ 
ing the charge on the gift is contingent; 62 and the 
relationship created is one of debtor and creditor. 65 
So, where the loss of a trust fund is due to the waste 
of a residuary legatee, who is also an executor and 


ter’s claim for support in event 
daughter should survive legatee, and 
which provided for monthly pay¬ 
ment of definite sum for daughter’s 
support, with provisions for reduc¬ 
tion if income from property should 
grow less, without any provision for 
increased payments in event of in¬ 
creased income. 

U.S.—Monsarrat v. Monsarrat, D.C. 

Mass., 0 F.Supp. 374. 

Su.bseq.uent grantee 

Where a testator bequeaths a farm 
to one son subject to a dower charge 
in a specified amount on which inter¬ 
est is to be paid annually to another 
son, the principal amount of the 
charge to be paid to said son’s heirs 
on his death, a subsequent grantee 
of such real estate is not personal¬ 
ly liable for the dower charge or in¬ 
terest thereon, by reason of the Act 
of June 12, 1878, P.L. 205, sec. 1, 21 
P.S. § 655, unless he has expressly 
assumed liability therefor, but pay¬ 
ment of the principal amount of the 
charge and interest accruing there¬ 
on during the period the grantee has 
owned the land, may be enforced by 
execution against the land. 

Pa.—In re McFarlan’s Estate, 30 Pa. 
Dist. & Co. 584. 

50. Ark.—Hunkypillar v. Harrison, 
27 S.W. 1004, 59 Ark. 453. 

69 C.J. p 1215 note 9. 

51. U.S.—C. I. K. v. Smiley, C.C.A. 
2, 86 F.2d 658. 

Ill.—People ex rel. Courtney v. Wil¬ 
son, 63 N.E.2d 794, 327 Ill.App. 231. 
Iowa.—Jennings v. Schmitz, 20 N. 
W.2d 897, 237 Iowa 580— Corpus 
Juris quoted in Anderson v. An¬ 
derson, 12 N.W.2d 571, 573. 234 
Iowa 277, 


Kan.—Nusz v. Nusz, 127 P.2d 441, 
155 Kan. 699—Jordan v. Young, 
84 P.2d 970, 148 Kan. 829—Reiser 
v. Selzer, 69 T.2d 708, 146 Kan. 
273, 116 A.L.R. 1. 

Mich.—Phillipson v. Phillipson, 4 
N.W.2d 477, 302 Mich. 84. 

N.Y.—In re Sneden’s Estate, 276 N. 

Y.S. 441, 154 Misc. 49. 

Pa.—Logan v. Glass, 7 A.2d 116, 136 
Pa.Super. 221, affirmed 14 A.2d 
306, 338 Pa. 489. 

Ya.—Davis v. Davis, 57 S.E.2d 137, 
190 Va. 468. 

Wash.—National Bank of Commerce 
of Seattle v. Reinhardt, 208 P.2d 
857, 34 Wash.2d 319. 

69 C.J. p 1197 notes 74-76, p 1192 
note 94, p 1215 note 12—3 C.J. 
p 216 note 44. 

Differences between “equitable 
charge” and “trust” are observable 
with respect to personal liability, but 
one taking property subject to equi¬ 
table charge may come under person¬ 
al responsibility to pay, and there 
is a strong similarity between charge 
and trust. 

Cal.—Woodley v. Woodley, 117 P.2d 
722, 47 C.A.2d 188. 

Intention of testator controls 

Cal.—Woodley v. Woodley, supra. 
Kan.—Nusz v. Nusz, 127 P.2d 441, 
155 Kan. 699. 

Times of performance of obligation 

secured by lien depend on provisions 
of will and may be definitely fixed or 
determinable at testator's death or 
conditioned on future events. 
Iowa.—Pfeffer v. Finn, 30 N.W.2d 
481, 239 Iowa 24. 

52. Iowa.— Corpus Juris quoted in 
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Anderson v. Anderson, 12 N.W.2d 
571, 573, 234 Iowa 277. 

69 O.J. p 1216 note 13. 

53. Ind.—Eikman v. Landwehr, 88 
N.E. 105, 526, 43 Ind.App. 724. 

69 C.J. p 121G note 14. 

54. Iowa.—Pfeffer v. Finn, 30 N.W. 
2d 481, 239 Iowa 24. 

69 O.J. p 1216 note 15. 

55. Ind.—Hall v. Curd, 181 N.E. 168* 
94 Ind.App. 440. 

69 C.J. p 1216 noto 16. 

56. N.Y.—Iirown v. ICnapp, 79 N.Y. 
136. 

57. Mass.—Ward v. Ward, 15 Pick. 
511. 

69 C.J. p 1217 note 18. 

58. Ill.—Talbot v. Rountree, 3 III. 
App. 275. 

Ind.—Wilson v. Moore, 86 Ind. 244. 

59. Iowa.—Corpus Juris quoted in, 
Anderson v. Anderson, 12 N.W.2d 
571, 673, 234 Iowa 277. 

69 C.J. p 1217 noto 20. 

60. Wis.—Nolan v. Donahoe, 152 N. 
W. 4 68, 161 WiS. 22. 

61. Mich.—Phillipson v. Phillipson, 

4 N.W.2d 477, 302 Mich. 84. 

N.J.— X>' Arcangelo v. D'Arcangelo, 43’ 
A.2d 169, 137 N.J.Eq. 63. 

N.Y.—In re Keegan’s Will, 137 N. 
Y.SUd 65, 207 Misc. 150. 

In re Katz’ Will, 49 N.Y.S,2d 604, 
appeal dismissed 79 N.Y.S.2d 516, 
modified on other grounds 83 N.Y. 
S.2d 850. 

69 C.J. p 1217 note 21. 

62. Pa.—In re Pollock's Estate, 159 • 
A. 555, 306 Pa. 301. 

63. Pa.—In re Pollock's Estate, su-* 
pra. 
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trustee, he and his estate must he looked to first, 64 
since no claim for contribution arises against the 
remaining residuary legatees until discovery of de¬ 
ficiency of assets for distribution under the will by 
reason of such waste or premature payment of lega¬ 
cies. 65 

Security. If the will is silent as to security, the 
court may require the legatee to give bond to secure 
the payments, if such bond is necessary to protec¬ 
tion of the person entitled to the payments, 66 al¬ 
though such a bond is not required where the provi¬ 
sion for the payments is in the nature of a cove¬ 
nant and not a condition of the payment of the leg¬ 
acy. 67 

b. Nature and Extent of Liability 

The nature and extent of the persona! liability of 
devisees and legatees will depend on the terms of the 
will and the circumstances of the particular case. 

Where a legacy is charged on all the land devised 
to several devisees, as between themselves and the 

K. DEBTS OE TESTATOR AND 
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legatee, the devisees are jointly liable for payment 
of the legacy; 68 but each devisee is personally liable 
for only his proportional share of the legacy, 69 
and the amount of the charge should be apportioned 
ratably against the several devisees. 70 So, also, 
where a devisee liable dies, the charge should be 
divided between his widow and his heirs, according 
to the values of their respective interests. 71 The 
devisees are not entitled, on the land diminishing in 
value, to relieve themselves from personal liability 
by offering to convey the land to the legatee, or to 
lease it for his benefit. 72 

Reimbursement . A devisee of real estate charged 
with the payment of a legacy cannot set off, against 
such payment, payments made by him in satisfaction 
of a prior encumbrance on the real estate, which 
both the testator and devisee supposed had been 
paid; 73 but he is entitled to claim from the executor 
the amount so paid from any personal assets not 
distributed. 74 

ADMINISTRATION EXPENSES 


§ 1311. Debts Preferred to Legacies Every testamentary gift is subject to the payment 

Every testamentary gift is subject to the payment of testator’s debts and expenses of administration 

Of testator's debts and expenses of administration, and 0 f the estate, 75 and a testamentary disposal is not 

a creditor's rights cannot be affected by any disposition 

by will. necessary to subject a testator’s property to the pay- 


64. N.Y.— In re Kinnear's Estate, 
267 N.Y.S. 61, 148 Misc. 892. 

65. N.Y.—In re Kinnear’s Estate, 
supra. 

66. N.H.-White v. Dodge, 106 A. 
479, 79 N.H. 106. 

N.Y.—In re Keegan’s Will, 137 N.Y. 
S.2d 65, 207 Misc. 150. 

Where gifts of residue to testa¬ 
tor's children were tendered to, and 
received by, them charged with ob¬ 
ligation to pay prescribed annuity to 
testator’s widow, It was not only the 
obligation of children to see that the 
payments were punctually made but 
It was the obligation of the fiduciary, 
prior to making payment to children, 
to require from them either the fur¬ 
nishing of a bond or the deposit of 
security adequate to assure the re¬ 
ceipt by the widow of the annuity 
payments. 

N.Y.—In re Weir’s Will, 14 N.Y.S.2d 
655, 172 Misc. 74. 

-67. N.Y.—In re Reese’s Estate, 230 
N.Y.S. 174, 132 Misc. 274. 

-68. N.H.—Pickering v. Pickering, 15 
N.H. 281. 

N.Y.—Larkin v. Mann, 53 Barb. 267. 

69. N.Y.—Dunham v. Deraismes, 59 
N.E. 903, 166 N.Y. 607. 

70. Mich.—Lowry v. Lyle, 198 N.W. 
245, 226 Mich. 676. 

69 C.J. p 1217 note 31. 


71. Va.—Hurper v. Vaughan, 12 S. 
E. 785, 87 Va. 426. 

72. N.Y.—Converse v. Converse, 133 
N.Y.S. 552, 73 Misc. 622, affirmed 
131 N.Y.S. 1109, 147 App.Div. 917. 

73. Pa.—In re Weaver's Estate, 2 
Dauph.Co. 84. 

74. Pa.—In re Weaver’s Estate, su¬ 
pra. 

75. U.S.—Bahr v. C. I. R., C.C.A. 
Tex., 119 F,2d 371, certiorari denied 
62 S.Ct, 95, 314 U.S. 650, 86 L.Ed. 
521. 

McCarthy v. Delaney, D.C.Mass., 
76 F.Supp. 471. 

Ill,—People ex rel. Wells v. Lanham, 
59 N.E. 610, 189 Ill. 326. 

Peters v. Peters, 96 N.E.2d 369, 
342 Ill.App. 270. 

Iowa.—In re Thornwall’s Estate, 10 
N.W.2d 35, 233 Iowa 626. 

N.Y.—In re Lange’s Estate, 16 N.Y. 

S.2d 312, 172 Misc. 437. 

Pa.—In re Callery’s Estate, Orph., 
86 Pittsb.Leg.J. 449, affirmed 3 A. 
2d 407, 333 Pa. 258. 

S.C.—First Presbyterian Church of 
York v. York Depository, 27 S.E. 
2d 573, 203 S.C. 410. 

S.D.—Hicks v. Skie, 289 N.W. 507, 
67 S.D. 115. 

Tenn.—Bonham v. Bonham, 175 S. 

W.2d 328, 180 Tenn. 364. 

Tex.—Ashbrook v. Hammer, Civ.App., 
106 S.W.2d 776. 
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Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S.E.2d 
282, 194 Va. 1. 

69 C.J. p 1217 note 37. 

Distribution 

(1) Debts and funeral expenses 
must be paid before distribution of 
general legacies. 

N.Y.—In re Albro's Estate, 126 N.Y. 
S.2d 614, 205 Misc. 39. 

(2) No distribution can take place, 
save of balance after satisfaction of 
creditors, in so far as interests of 
any beneficiary under will is con¬ 
cerned. 

Pa.—In re McG-linn's Estate, 6 A.2d 
265, 334 Pa. 411. 

Ascertainment of fractional part 

(1) Unless testator otherwise di¬ 
rects, costs of administration, funer¬ 
al expenses, and debts are deductible 
in determining base for ascertaining 
fractional part of estate bequeathed 
to widow claiming under the will. 

Va.—Baylor v. National Bank of 

Commerce of Norfolk, 72 S.E.2d 
282, 194 Va. 1. 

(2) Under will directing executor 
to pay debts and all taxes, including 
inheritance and estate taxes, be¬ 
queathing twenty per cent of the 
properties of testator’s estate to be 
divided equally among named broth¬ 
ers and sisters, and bequeathing the 

i rest, residue, and remainder of es- 
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ment of his debts. 76 Legatees succeed to the estate 
of the testator as beneficiaries and objects of his 
bounty, and have no rights or equities whatever as 
against creditors 77 whose debts existed in the testa¬ 
tor’s lifetime, 78 and this applies even to a legacy 
based on a valuable consideration, 79 and legacies in 
lieu of dower; 80 and a creditor’s rights cannot be 
affected by any disposition by will. 81 It has even 
been considered that the creditors have a lien on 
property which the testator has devised or be¬ 
queathed by his will, 82 which remains unaffected by 
the giving of a bond by the executor and residuary 
legatee for the payment of the debts 83 or by the 
creditor lending money to the devisee and taking a 
mortgage on the land devised as security. 84 

Calling a pecuniary legacy a “just debt” cannot 
create an obligation to the prejudice of existing 


debts against an estate. 85 Partnership property be¬ 
ing primarily liable for partnership debts, benefici¬ 
aries are not entitled to have such liabilities paid 
out of testator’s personal estate. 86 A direction for 
the payment of debts is neither a devise nor a be¬ 
quest. 87 

§ 1312. Debts Chargeable against Estate 

a. In general 

b. Testamentary direction to pay debts 
a. In General 

The estate of the testator may be charged with all 
valid debts which are owing by him at the time of his 
death. 

All valid debts which are owing by the testator 
at the time of his death are payable from his estate 88 


tate to named cousin and cousin’s 
wife and daughter, brothers and sis¬ 
ters were entitled to twenty per cent 
of net estate after payment of debts, 
expenses of administration and taxes 
and not to twenty per cent of gross 
estate. 

Cal.—In re Keller’s Estate, 286 P. 
2d 889, 134 C.A.2d 232. 

76. La.—Michiels v. Succession of 
Gladden, 183 So. 217, 190 La. 917. 

77. U.S.—U. S. v. Fisher, D.C.Mich., 
67 F.Supp. 410—Meek v. Republic 
Nat. Bank & Trust Co., D.C.Tex., 
9 F.Supp. 651, modified on other 
grounds, C.C.A., Wallace v. Re¬ 
public Nat. Bank & Trust Co. of 
Dallas, 80 F.2d 787, certiorari de¬ 
nied Crook v. Wallace, 56 S.Ct. 
952, 298 U.S. 683, 80 L.Ed. 1403. 

Me.—Duddy v. McDonald, 97 A.2d 
445, 148 Me. 536, petition denied 
113 A.2d 603, 148 Me. 176. 

69 C.J. p 1217 note 38. 

Subordinate rights 

Heirs, legatees, and devisees take 
property of a decedent whether real 
or personal, subject to decedent’s 
debts and in subordination of the 
rights and claims of creditors. 

N.Y.—Ehnes v. Nolan, 121 N.Y.S.2d 
662, 204 Misc. 102, affirmed 129 N. 
Y.S.2d 915, 283 App.Div. 868, ap¬ 
peal denied 134 N.Y.S.2d 684, 284 
App.Div. 844. 

Dividends on stock 
Residuary legatees were not enti¬ 
tled to repayment out of estate of 
dividends accruing on capital stock 
belonging to estate and applied by 
creditor in payment of testator's debt 
pursuant to provisions of notes. 
Tenn.—Bonham v. Bonham, 176 S.W. 
2d 328, 180 Tenn. 364. 

78. N.X—Lloyd v. Rowe, 20 N.J. 
Law 680, 

79. Mass.—O’Donnell v. Barbey, 129 
Mass. 453. 


Tenn.—Pearson v. Gillenwaters, 42 S. 
W. 199, 99 Tenn. 462. 

80. N.Y.—In re Smallman’s Will, 247 
N.Y.S. 593, 138 Misc. 889. 

81. Ky.—Johnson’s Adm’r v. John¬ 
son, 244 S.W. 2d 969—Young v. 
Madison's Ex’r, 66 S.W.2d 1, 262 
Ky. DO. 

N.Y.—In re Van Valkenburgh’s Will, 
298 N.Y.S. 819, 164 Misc. 295. 
Tenn.—Bonham v. Bonham, 175 S.W. 

2d 328, 180 Tenn. 364. 

Tex.—Scott v. Currie, Oiv.App., 184 
S.W. 2d G97, reversed on other 
grounds 187 S.W.2d 551, 144 Tex. 1. 
69 C.J. p 1218 note 42—24 C.J. p 421 
note 16. 

82. U.S.—'Wallace v. Republic Nat. 
Bank & Trust Co. of Dallas, C.C. 
A.Tex., 80 F.2d 787, certiorari de¬ 
nied Crook v. Wallace, 56 S.Ct. 
962, 298 U.S. 683, 80 L.Ed. 1403. 

Ky.—Lindenberger v. Cornell, 229 S, 
W. 54, 190 Ky. 844. 

Me.—Duddy v. McDonald, 97 A.2d 
445, 148 Me. 535, petition denied 
113 A.2d 603, 148 Me. 376. 

Tex.—Ashbrook v. Hammer, Civ.App., 
106 S.W.2d 776. 

GO C.J. p 1218 note 43. 

Unscheduled debts 
At the moment of testator's death 
tho lien of unscheduled debts attach¬ 
es to estate, to be released only in 
the manner provided by Judicial sale 
or other appropriate remedy. 

I>a.—Davidson v. Bright, 110 A. 301, 
267 Pa. 580. 

83. Mass,—Wyman v. Brigden, 4 
Mass. 150. 

Wis.—Pym v. Pym, 9$ N.W. 429, 118 
Wis. 662. 

84. Ky.—Drake & Co. v. Ellman, 80 
Ky. 434, 4 Ky.L. 269. 

85. Pa.—In ro Mayer's Estate, 187 
A. 627, 289 Pa. 407. 

“Just debts and funeral expenses” 
in will are never intended to include 


legacies, unless context shows other¬ 
wise. 

Conn.—In re Cannon’s Estate, 151 A. 
ICC, 111 Conn. 689. 

86. Kan.—Brady v. Foley, 53 P. 761, 
69 Kan. 778. 

87. Md.—Merwin v. Safe Deposit & 
Trust Co. of Baltimore, 188 A. 803, 
171 Md. 346. 

88. Cal.—In re Dennis’ Estate, 243: 
I\2d 679, 110 C.A.2d 667. 

69 C.J. p 1218 note 48. 

Debts held payable 

(1) In general. 

La.—Succession of Wengert, 156 So. 
473, 180 La. 483, 

Pa.—In re Yeager’s Estate, Orph., 37 
IrfU 2 .Iweg.Rog. 195, appeal dismiss¬ 
ed 36 A.2d 795, 349 Pa. 222. 

69 C.J. p 1218 note 48 [a]. 

(2) Chattel mortgage. 

S.D.—Raney v. Riedy, 28 N.W.2d 
809, 71 S.D. 280. 

(3) Death of former husband was 
held not to prevent wife’s recovery 
of monthly payments which former 
husband, by divorce decree, was re¬ 
quired to pay wife from income of 
husband's property, and husband’s 
devisee took property subject to such 
payments, 

Tex.—Koton v. Clark, Civ.App., 67 
S.W,2d 437, error refused, 

(4) Under will leaving testator’s 
business to testator’s son subject 
to payment of testator’s debts, bill 
of goods purchased by testator on 
oral agreement with merchant con¬ 
stituted a “debt" payable by son 
under the will. 

Pa.—In ro Black’s Estate, 19 A.2d 
130, 341 Pa. 264. 

Collateral bond 

Under will leaving testator's busi¬ 
ness to son subject to payment of 
testator's debts, where testator and 
his wife had become owners as ten¬ 
ants by entireties of tract of land 
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with interest; 89 and this is true of debts incurred 
in conducting and winding up the business of the 
estate as authorized by the will; 90 but a direction 
to continue testator's business has been held not to 
render his estate liable for business debts contracted 
after his death. 91 Even a debt of a third person 
may be charged by the testator on beneficiaries. 92 
One to whom the separate estate of a married wom¬ 
an has been specifically devised cannot be charged 
with the payment of debts of the testatrix to which 
such estate was not subject. 93 The whole of a joint 
debt will not be charged on the testator's property 
where it is clear that the testator did not intend 
to make his estate liable for it. 94 The award to 
devisees of gross rentals on specifically devised real¬ 
ty, without deduction of money spent by the execu- 
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tor, for repairs, improvements, taxes, and other 
charges on such property, and the charging of such 
expenses against the residuary estate as expenses of 
administration are improper. 95 

b. Testamentary Direction to Pay Debts 

A testator by will may direct his executors to pay' 
such lawful debts as may exist against his estate, and 
such a direction includes debts of all kinds which are 
in legal existence at the time of testator's death, but 
where statutory provisions make payment of a testa¬ 
tor's Just debts mandatory, a direction in the will that 
such debts be paid is meaningless as to actual debts. 

A testator by will may direct his executors to 
pay such lawful debts as may exist against his es¬ 
tate. 96 A direction in the will that testator's debts 
are to be paid includes debts of all kinds, 97 such as 


on which there was a mortgage and 
had entered into a collateral bond to 
indemnify mortgagees against any 
loss and shortly before testator’s 
death testator and wife had entered 
into an agreement for sale of real 
estate for more than the amount of 
incumbrances, which agreement was 
consummated and the mortgage was 
paid from the proceeds subsequent 
to testator’s death, there was no 
“debt” within will that son was com¬ 
pelled to pay. 

Pa.—In re Black's Estato, supra. 

Xife policy loan 

(1) In determining question 
whether life policy loan creates debt¬ 
or-creditor relationship between in¬ 
sured and insurer and consequently 
whether designated beneficiary is en¬ 
titled to have loan repaid from in¬ 
sured’s general estate, insured’s tes¬ 
tamentary intent is not controlling, 
but his contractual intent at time he 
•entered into contract of insurance 
must be ascertained to determine 
whether insured intended to incur 
personal liability by exorcising his 
•contract right of obtaining advance. 
Pa.—In re Schwartz' Estate, 87 A. 

2d 270, 360 Pa. 674, 31 A.L.R.2d 

076. 

(2) Under will leaving testator’s 
business to son subject to payment 
of testator's debts, where testator 
had secured a loan and given life pol¬ 
icy held by him as security under 
agreement providing that loan with 
interest should be deducted from any 
sum payable on the policy at de«£th, 
■and at time of testator's death the 
amount due on the policy exceeded 
the loan and the interest by a con¬ 
siderable amount, there was no 
“debt” of testator within will that 
son was required to pay. 

Pa.—In re Black's Estate, 19 A.2d 

130, 341 Pa. 264. 

tShare loans 

Under will leaving business to tes¬ 
tator's son subject to payment of 


testator’s debts share loans by 
building and loan associations which j 
could take credit for withdrawal 
value of the shares securing such j 
loan up to the amount of the princi¬ 
pal of the loan and which could not, ] 
except in case of default, demand; 
payment of any of loan until the 
shares transferred and pledged as 
security had matured were not claims 
which testator at time of his death 
could have been compelled to pay, 
and hence were not “debts” payable 
by son within the terms of the will. 
Pa.—In re Black’s Estate, 19 A.2d 
130, 341 Pa. 264. 

Claims held not chargeable against 
estate 

Cal.—In re Claussenius’ Estate, 216 
P.2d 485, 96 C.A.2d 600. 

Ill.—People ex rel. Courtney v. Wil¬ 
son, 63 N.E.2d 794, 327 Ill.App. 231. 
La.—Price v. Foster, 161 So. 161, 182 
La. 79. 

Pa.—In re Gallagher's Estate, Orph., 
50 Lack.Jur. 141. 

Tex.—Bancroft v. Brown, Civ.App., 
283 S.W. 206. 

Liability of testamentary trustee 

A claim for value of converted 
stock and for damages for conver¬ 
sion thereof, before being reduced to 
judgment liquidating amount of 
claim, was not “debt” for which tes¬ 
tator’s testamentary trustees were 
liable under statute providing that 
person succeeding to property of a 
deceased should be liable for debts 
of such deceased. 

N.C.—Suskin v. Maryland Trust Co., 
199 S.E. 276, 214 N.C. 347. 

89, Iowa.—Bowen v. Evans, 30 N.W. 

638, 70 Iowa 368. 

60 C.J. p 1218 note 49. 

j 90. N.C.—Froelich v. Froelich Trad¬ 
ing Co., 26 S.E. 647, 120 N.C. 39. 

91. Pa.—In re Roessler's Estate, 6 
Pa.Dist. 776, 19 Pa.Co. 161. 

92. Iowa.—Diagonal State Bank v. 
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Nichols, 268 N.W. 700, 219 Iowa 
342. 

69 C.J. p 1218 note 52. 

Debts of life tenant 

Filing of claim with administrator 
of life tenant’s estate was held not 
to preclude filing of petition against 
remaindermen to declare lien against 
estate where will creating life es¬ 
tate provided that all just debts and 
funeral expenses of life tenant should 
be paid out of estate. 

Iowa.—Diagonal State Bank v. Nich¬ 
ols, supra. 

Debts of third person held not as¬ 
sumed 

Tex.—Kennard v. Kennard, Civ.App., 
84 S.W.2d 315, error dismissed. 

93. Ky.—Benson v. Simmers, 53 S. 
W. 1035, 21 Ky.L. 1060. 

94. Ky.—Penick v. Tribble, 169 S.W. 
607, 160 Ky. 188. 

95. Cal.—In re McSweeney's Estate, 
268 P.2d 107, 123 C.A.2d 787. 

96. Fla.—Leffier v. Leffier, 10 So.2d 
799, 151 Fla. 455. 

97. N.Y.—:In re Bickel's Will, 149 
N.Y.S.2d 720. 

“Debts and funeral expenses” 

Under a direction in a will that 
payment be made of testator’s debts 
and funeral expenses, the words 
“debts and funeral expenses” have 
a plain and understandable meaning 
and should be construed in their 
usual and customary meaning. 

Ill.—In re Doerfler’s Estate, 109 N. 

E.2d 230, 348 Ill.App. 347. 

Every claim and demand 
Word “debt,” in will directing ex¬ 
ecutrix to pay “all my lawful debts,” 
includes every claim and demand on 
which gift for sum of money could 
be recovered in action. 

N.Y.—In re Cronin’s Will, 257 N.Y. 
S. 496, 143 Misc. 659, affirmed 261 
N.Y.S. 936, 237 App.Div. 856. 
Taxes 

(1) Federal estate taxes and State 
additional taxes on transfer of tes- 
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obligations under antenuptial agreements, 98 debts 
owing although not yet payable, 99 debts as surety, 1 
debt on a bond, 2 debts secured by a mortgage, 3 and 
indebtedness evidenced by mortgages on community 
property executed by both spouses, 4 even though 
they were contracted after the execution of the 
will. 5 On the other hand, a direction to pay debts 
will not include debts which the law would not order 
paid if there had been no direction. 6 It applies only 
to legal debts existing at the time of the testator’s 
death, 7 and hence does not save a debt the enforce¬ 
ment of which is barred by the statute of limitations 8 
or from which the testator has been released by a 
discharge in bankruptcy, 9 except where the debt is 


specifically mentioned. 10 So a provision directing 
payment of all just debts, including expenses of 
last illness has been held to express no intent of the 
testatrix that her estate should repay her surviving 
husband amounts paid by him for medical expenses 
during testatrix’s last illness, since the husband was 
under a duty to pay such expenses. 11 

Ordinarily, under a testamentary direction to pay 
debts, the word “debts” means debts owed and does 
not include liabilities of the estate arising after the 
testator’s death, 12 such as funeral and administration 
expenses; 13 and the words “debts and funeral ex¬ 
penses” within a testamentary direction do not in- 


tator’s estate were “debts" within 
provision in will directing that tes¬ 
tator’s just debts be paid. 

Tex.—Thompson v. Thompson, Civ. 
App., 230 S.W.2d 376, modified on 
other grounds 236 S.W.2d 779, 149 
Tex. 632. 

(2) Testamentary direction that 
executor pay testator’s just debts and 
all taxes, including inheritance tax¬ 
es, although redundant, cannot be 
ignored any more than any other pro¬ 
vision of will, if to give such direc¬ 
tion effect will place no strain on 
the construction as a whole. 

Cal.—In re Keller’s Estate, 286 P.2d 
889, 134 C.A.2d 232. 

(3) The phrase “administration 
expenses" in will directing use of 
realty and residuary estate for pay¬ 
ment of “administration expenses" 
included estate taxes. 

N.Y.—In re Clarkson's Estate, 12 N. 
Y.S.2d 304, 171 Misc. 188. 

Xiike treatment 

Where testator directed his ex¬ 
ecutors to pay, as soon as practicable 
after his death, all his debts, funer¬ 
al expenses, inheritance and trans¬ 
fer taxes, and taxes chargeable 
against any person who might re¬ 
ceive life Insurance proceeds on tes¬ 
tator’s life, testator intended all of 
the items to be treated alike and to 
be paid in same manner from the 
general personal estate; and where 
testator bequeathed wife, absolutely, 
one third of testator’s personal es¬ 
tate in lieu of her dower and distrib¬ 
utive share in estate, wife was not 
entitled to one third of the person¬ 
al estate without diminution by rea¬ 
son of debts, administration costs, 
funeral expenses, and death taxes in 
view of fact that testator also ex¬ 
pressed intent in will that all such 
items were to be paid from the gen¬ 
eral personal estate. 

Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S.E.2d 
282, 104 Va, X. 

Payment prior to division 

Direction, appearing first in will, 
that executor pay just debts and all 


taxes, including inheritance and es¬ 
tate taxes, should be interpreted as 
meaning that items therein mention¬ 
ed should be paid prior to division of 
estate. 

Cal.—In re Keller’s Estate, 286 P.2d 
889, 134 C.A.2d 232. 

Priority 

A general provision in a will for 
payment of debts gives no priority 
to creditors. 

Iowa.—In re McMahon’s Estate, 21 
N.W.2d 681, 237 Iowa 236, 163 A.L. 
R. 720. 

98. N.Y.—Warner v. Warner, 18 
Abb.N.Cas. 161. 

99. Pa.—Appeal of McEait, 8 Pa. 
290. 

1. N.Y.—-Berg v. Radcliff, 6 Johns. 
Ch. 302. 

2. Ky.—Hewos v. Preston, 4 B.Mon. 
162. 

3. Ala.—Morgan v. Watkins, 108 So. 
561, 214 Ala. 671, 

69 C.J. p 1218 note 60. 

4. Wash.—In ro Hart's Estate, 273 
P. 735, 160 Wash. 482. 

5. Ariz.—Hill v. Hill, 294 P. 831, 37 
Ariz. 406. 

69 C.J. p 1218 note 62. 

6. Ga.—Dewey v. Denson, 120 S.E. 
805, 31 Ga.App. 352. 

Pa.—In re Ervin's Estate, 21 ra.Co. 
281. 

Title subject to mortgage 
A testator's mere general direc¬ 
tion to pay all his debts does not in¬ 
clude debt not incurred or personally 
owing by him, such as debt repre¬ 
sented by bond or note secured by 
mortgage on land to which he took 
title merely “subject” to mortgage, 
although latter contains express cov¬ 
enant to pay such debt. 

N.Y.—In re Fogarty's Estate, 300 N. 

Y.S. 231, 165 Misc. 78. 

“Advance” 

Where a decedent secured an “ad¬ 
vance” from a life insurance com¬ 
pany on the security of his policy 
under an agreement which spoci/ical- 
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ly provides that the “advance and 
interest” should be deducted from 
the proceeds of the policy at his 
death, the “advance" does not con¬ 
stitute a loan from the company cre¬ 
ating a “debt" of the estate which 
the son was liable to pay under the 
terms of a will requiring him to pay 
all debts. 

Pa.—In re Black's Estate, 37 Pa. 
Dist. & Co, 480, modified on other 
grounds 19 A.2d 130, 341 Pa. 264, 

7. Tex.—Grant v. Marshall, 280 S.W. 
2d 559, 154 Tex. 331. 

69 C.J. p 1219 note 64. 

The award to the surviving spouse 
is not a “debt" of tho decedent ex¬ 
isting at his death, but is a charge 
against the estate by virtue of stat¬ 
utory provisions. 

Ill.—Molner v. Gilbert, 132 N.I0.2d 
36, 8 Ill.App.2d 388. 

8. Ky.—Jones’ Ex'r v. Jones, 122 
S.W.2d 779, 275 Ky. 763. 

La.—Succession of Aurianne, 63 So. 

2d 901, 219 La. 701. 

69 C.J. p 1219 note 65. 

Suspension of statute 
A testamentary direction for pay¬ 
ment of debts suspends tho statute of 
limitations on debts which are due 
at tho death of the testator. 

Tex.—Perry Nat. Bank v. Lamb, Civ. 

App., 147 &W.2d 824. 

69 C.J. p 1219 note 65 [a]. 

9. N.Y.—Roosevelt v. Mark, C Johns. 
Oh. 266. 

10. Pa.—In re Pillion’s Estate, 16 
Pa. Co. 8. 

11. Ark.—Barry v. Brittain, 268 S. 
W.2d 12, 223 Ark. 613. 

12. Ala.—Turley v. Hazelwood, 174 
So. 616, 234 Ala. 186. 

Cal.—In re Owens’ Estate, 145 F. 

2d 376, 62 C.A.2d 772. 

Ill.—In ro Doerfier's Estate, 109 N. 
E.2d 230, 348 Ill.App. 347. 

13. Cal.—In re Owens’ Estate, 145 
P.2d 376, 62 C.A.2d 772. 

Ill.—Molner v. Silbert, 132 N.E.2d 
36, 8 Ill.App.2d 388. 

69 C.J. p 1219 note 64 [b]. 
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elude the cost of administration and taxes. 14 How¬ 
ever, a direction to pay “expenses” includes all ex¬ 
penses of last illness and administration of the testa¬ 
tor's estate, 16 and the term “death duties” as used 
in a will embraces all forms of taxes based on 
testator's death, including estate and inheritance 
taxes. 16 Where statutory provisions make payment 
of a testator's just debts mandatory a direction in 
the will that such debts be paid is meaningless as to 
actual debts. 17 

Community debts . A purely personal and unnec¬ 
essary direction to pay all just debts does not evi¬ 
dence an intent that entire community debts are to 
be paid from testator's one-half interest, 18 although 
testator may make such debts chargeable on his in¬ 
terest. 19 

§ 1313. - Specialty Debts 

A creditor claiming under a sealed instrument may 
subject devised lands to the payment of his claim. 

The common-law rule that a creditor claiming un¬ 
der a sealed instrument could charge lands descend¬ 
ed but not lands devised no longer prevails, and 
realty devised may be liable for such a debt just 
as other property. 20 In the absence of any express 
charge in the will on the lands devised, a specialty 
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debt is a burden on them to the same extent as it 
is on a specific legacy; 21 and where there are 
specific legacies and specific devises they should both 
be equally burdened. 22 

§ 1314. Testamentary Preferences among 
Creditors 

' Testamentary preferences among creditors are not 
permissible. 

A testator cannot by his will give to any one credi¬ 
tor or class of creditors a preference over any 
other. 23 Wills must conform to statutory provisions 
which expressly and imperatively prescribe the order 
in which personalty shall be applied in the payment 
of a decedent's debts. 24 

§ 1315. Covenants and Contracts as to Land 

Preexisting lawful agreements, made by the testator 
during his lifetime, affecting realty devised by him, are 
binding on the devisee. 

As a general rule, a devisee takes title encumbered 
with any preexisting lawful agreement, made by the 
testator during his lifetime, affecting such realty. 25 
Testator’s covenants running with land are general¬ 
ly binding on devisees taking it, 26 and this is true 
as to a contract by testator to sell the land devised, 27 


14. Ill.—In re Doerfler’s Estate, 109 
N.E.2d 230, 348 Ill.App. 347. 

15. Ariz.—Hill v. Hill, 294 P. 831, 
37 Ariz. 406. 

16. Tex.—Matthews v. Jones, Civ. 
App., 245 S.W.2d 974, error refused 
no reversible error. 

17. Iowa.—In re Schwertley’s Es¬ 
tate, 293 N.W. 445, 228 Iowa 1209 
—Corpus Juris cited in Luckenbill 
v. Bates, 263 N.W. 811, 813, 220 
Iowa 871, 103 A.L.K. 252. 

Pa.—In re Mayer’s Estate, 137 A. 

627, 289 Pa. 407. 

Surplusage 

A provision in a will directing pay¬ 
ment of just debts of testator does 
not add to dignity of any claim 
against the estate and is in legal 
contemplation mere "surplusage.” 

Ky.—Ellis’ Adm’r v. Ellis, 158 S.W. 

2d 976, 289 Ky. 365. 

Creditors’ rights 

(1) Clause "after payment of debts 
and funeral charges” does not en¬ 
large creditors’ rights. 

Mass.—Collis v. Walker, 172 N.E. 
228, 272 Mass. 46. 

(2) Persons caring for testator 
cannot acquire status of creditors 
hy will provision recognizing debt. 
Del.—Jefferson v. Jefferson, 139 A. 

453, 16 DeLCh. 6. 

Duty of executors 

(1) Provision of will requiring ex¬ 
ecutors to pay just debts and funeral 


expenses as soon as practicable after 
testator’s death imposed no greater 
duty on executors than due discharge 
of their office required. 

Md.—Goldsborough v. De Witt, 189 A. 
226, 171 Md. 225. 

(2) Clause “after payment of debts 
and funeral charges,” in will, adds 
nothing to duty imposed on execu¬ 
tors by law. 

Mass.—Collis v. Walker, 172 N.E. 228, 
272 Mass. 46. 

18. Wash.—In re Hart’s Estate, 273 
P. 735, 150 Wash. 482. 

69 C.J. p 1219 note 69. 

19. Wash.—Redelsheimer v. Zepin, 
177 P. 736, 105 Wash. 199. 

estate” 

Under husband’s will providing 
that all debts and funeral charges 
should “be paid out of my estate,” 
the words “my estate” could only re¬ 
fer to that estate or property over 
which husband had the right of tes¬ 
tamentary control, not to wife's 
share of community property, not¬ 
withstanding recital that “all my 
property ... is my own sepa¬ 
rate property,” and hence wife’s 
share of community property was 
properly exonerated from liability for 
debts and expenses of administration. 
Cal.—In re Marinos’ Estate, 102 P. 
2d 443, 39 C.A.2d 1. 

20. N.J.—Shreve v. Shreve, 17 N.J. 
Eq. 487. 

69 C.J. p 1219 note 72. 
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21. N.J.—Shreve v. Shreve, supra. 

22. N.J.—Shreve v. Shreve, supra. 

69 C.J. p 1219 note 74. 

23. N.T.—In re Richmond, 61 N.E. 
647, 168 N.Y. 385. 

24 C.J. p 421 note 16. 

24. Va.—Deering & Co. v. Kerfoot’s 
Ex’r, 16 S.E. 671, *89 Va. 491. 

25. N.Y.—In re McLaughlin's Es¬ 
tate, 77 N.Y.S.2d 623, 190 Misc. 430. 

26. Ill.—Dodd v. Rotterman, 161 N. 
E. 756, 330 Ill. 362. 

69 C.J. p 1219 note 77—15 C.J. p 1263 
notes 59—61. 

27. Cal.—In re Reid’s Estate, 79 P. 
2d 451, 26 C.A.2d 362. 

Minn.—Tingue v. Patch, 101 N.W. 
792, 93 Minn. 437. 

Ohio.—Sells v. Needles, App., 69 N.E. 

2d 770. 

Option 

(1) A devisee of land under will 
executed before testator entered in¬ 
to agreement giving another an op¬ 
tion to purchase land within specified 
time took land subject to obligation 
to convey it to optionee on timely 
exercise of option after testator's 
death. 

Del.—Eddington v. Turner, 38 A.2d 
738, 27 DeLCh. 411, 155 A.L.R. 562. 

(2) A devisee of all of testator's 
realty took title thereto subject to 
divestiture by exercise of option, 
given another by contract with tes- 
tator and his wife, to purchase por- 
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an agreement to give land to another in considera¬ 
tion for care and attention during testator’s life, 28 
a covenant by the purchaser of land giving an op¬ 
tion to purchase to the grantor, and making it bind¬ 
ing on himself, his heirs and administrators, 29 a 
lease on the premises devised, 30 or a deed relating 
to timber on lands devised. 31 

§ 1316. Liens 

a. In general 

b. From what property payable 
a. In General 

The rights of creditors holding mortgage or other 
liens on property are not affected by the testamentary 
disposition of the property, and they retain their full 
rights as to payment, and means of enforcement. 

With respect to the rights of creditors, mortgage 
or other liens on property are not affected by the 
testamentary disposition of the property; 32 but the 
lienholders retain their full rights as to payment, 33 
and means of enforcement. 34 The devisee under the 
will of the mortgagor stands in the stead of the 


mortgagor. 35 A lien creditor after exhausting his. 
lien stands on an equality with other creditors. 36 * 
Creditors secured by mortgage on land other tham 
that devised by testator are not entitled to priority 
over other creditors, as to the devised land, on the 
ground that the money borrowed from them was. 
applied by testator in extinguishing liens thereon. 37 
As between a mortgagee and a devisee of the mort¬ 
gaged land the fact that the mortgage secured a 
note executed without consideration is immaterial. 38 

Assumption by devisee. The devisee has a right to 
pay the mortgage and obtain an assignment of 
it; 39 but while he may pay it off, he cannot compel 
the mortgagee to sell or assign the mortgage to* 
anyone. 40 The devisee may become personally 
bound to pay the mortgage debt, by assuming it, 41 
but a devisee, who agrees with the holder of the- 
mortgage to assume the mortgage debt without in¬ 
terest, is not chargeable with taxes paid by the 
holder of the mortgage; 42 and where a devisee 
assumes the mortgage debt without interest, the 
holder of the mortgage was not entitled to collect 
interest against the devisee’s estate. 43 


tions of realty after both spouses’ 
deaths, so as to require executor of 
testator’s estate to convey such por¬ 
tions to such other person on his 
election to exercise option. 

N.Y.—In re McLaughlin's Estate, 77 
N.Y.S.2d 623, 190 Misc. 430. 

28. N.Y.—Blaisdell v. Spencer, 208 
N.Y.S. 495, 124 Misc. 302. 

29. Conn.—H, J> Lewis Oyster Co. 
v. West, 107 A. 138, 93 Conn. 518. 

69 C.J. p 1220 note 80. 

30. S.C.—First Presbyterian Church 
of York v. York Depository, 27 S. 
E.2d 573, 203 S.C. 410. 

69 C.J. p 1220 note 81. 

Devisee was not a “third person” 
entitled to protection under statute 
making recording of real estate leas¬ 
es for a longer period than twelve 
months essential to their validity as 
against third persons and took title 
subject to outstanding lease, al¬ 
though lease was not recorded until 
after death of testatrix and more 
than forty days after lease was ex¬ 
ecuted. 

S.C.—First Presbyterian Church of 
York v. York Depository, 27 S.E.2d 
573, 203 S.C. 410. 

The devisee of a life Interest In a 

part of leased premises received his 
interest subject to conditions exist¬ 
ing at time of lessor’s death and had 
no more right to limit or to eliminate 
rights of existing lessee than he had 
to eradicate title of his remainder¬ 
man. 


Mo.—Clinton County Sportmon’s Club 
v. Weakley, App., 203 S.W.2d 128. 

31. N.C.—Greenleaf Johnson Lum¬ 
ber Co. v. Valentine, 102 S.E. 774. 
179 N.C. 423. 

32 . Iowa.—Toner v. Collins, 25 N.W. 
287, 67 Iowa 309, 50 Am.R. 340. 

Ohio.—Burroughs v. Raymond, Prob., 
112 N.E.2d 82. 

Interest subject to lien 

On death of mortgagor owning 
mortgaged property, mortgagor’s in¬ 
terest passes to his devisees sub¬ 
ject to lien of the mortgage. 

Ohio.—McAdams v. Bolsinger, Prob., 
129 N.E.2d 878. 

33. Mass.—Sanderson v. Edwards, 
111 Mass. 335. 

69 C.J. p 1220 note 85. 

34. Mass.—Lydon v. Campbell, 91 N. 
E. 151, 204 Mass. 580, 34 Am.S.R. 
702. 

Indefinite postponement 

A mortgagor cannot mortgage 
property and then by terms of will 
postpone indefinitely the time for 
enforcement of lien or take from 
mortgagee the right of foreclosure; 
so a mortgagee is not required to 
stand by and wait for a sequence of 
events to determine who the remain¬ 
dermen under a will shall be before 
he will be allowed to enforce the 
mortgage lien. 

Ky.—Langs taff v. Meyer, 203 S.W.2d 
49, 305 Ky. 116. 

35. Me.—York County Sav. Bank v. 
Wentworth, 9 A.2d 265, 136 Me. 330, 
125 A.L.R. 1509. 
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36. Ky.—Woolley v. Johnson’s Ex’rs,. 
43 S.W. 678, 102 Ky. 155, 19 Ky.L. 
1159. 

37. Ky.—Payne v. Johnson’s Ex'rs, 
24 S.W. 238, 609, 95 Ky. 175, 15 Ky. 
L. 522. 

38. Mich.—Goethe v. Gmolin, 239- 
N.W. 347, 256 Mich. 112. 

39. N.Y.—Cleveland v. Rothwell, 66- 
N.Y.S. 241, 54 App.Div. 14. 

Purchase of certificate of sale 

Where redemption from foreclo¬ 
sure by mortgagor's devisee would 
have entailed leaving the promises 
subject to Hens in excess of value 
of premises, and judgment creditor 
of mortgagor’s estate abandoned its 
Judgment lien by failing to redeem, 
devisee was not guilty of fraud in 
purchasing certificate of sale from 
mortgagees through a straw party 
and did not thereby effect an equi¬ 
table redemption for judgment cred¬ 
itor. 

Ill.—First Nat. Bank of Chicago v. 
McCarthy, 79 N.E.2d 868, 834 Ill. 
App. 480. 

40. Md.—Strasbaugh v. Dallam, 50* 
A. 417, 93 Md. 712. 

41. N.Y.—'U. S. Trust Co. of New 
York v. Frelinghuysen, 43 N.E.2d 
492, 288 N.Y. 463, roargument de¬ 
nied 46 N.E.2d 359, 289 N.Y. 757. 

42. Ky.—Platt’s Ex’r v. Locke, 129» 
S.W. 329, 139 Ky. 72. 

43. Ky.—Platt’s Bx’r v. Locke, su¬ 
pra. 
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1. From What Property Payable 

(1) In general 

(2) Statutory provisions 

(1) In General 

It is generally the rule, except as changed by stat¬ 
ute, that any debts of the testator which are secured 
by liens on property included in a will are payable pri¬ 
marily out of the personal estate not specifically devised 
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or bequeathed, unless the testator intended that the* 
burden of the encumbrance be borne by the devisee of 
the encumbered property. 

It is generally the rule, except where changed by 
statute, that, in the absence of a testamentary inten¬ 
tion to the contrary, 44 any debts of the testator 
which are secured by liens on property included ini 
a will are payable primarily out of the personal 1 
estate, whether in case of mortgages, 45 tax liens- 


44 . X).C.—Sheehy v. O’Donoghue, 94 
F.2d 252, 68 App.D.C. 127. 

In re Tunison’s Estate, D.C., 75 
F.Supp. 573. 

HI.—Martin v. Martin, 35 N.E. 2d 560, 
310 Ill.App. 622. 

Miss.—Howell v. Ott, 180 So. 52, 182 
Miss. 252, suggestion of error over¬ 
ruled 181 So. 740, 182 Miss. 252. 
N.Y.—In re Baker’s Estate, 19 N.Y. 

S.2d 875, 174 Misc. 93. 

Or.—In re Nawrocki’s Estate, 268 P. 

2d 363, 200 Or. 660. 

Tex.—Currie v. Scott, 187 S.W.2d 
551, 144 Tex. 1. 

69 C.J. P 1220 note 96. 

Provision, as to payment of debts 

The absence from will of provision 
directing payment of testator’s debts 
is immaterial on question whether 
devisee of realty takes it subject to 
lien of mortgage executed before will 
was made or is entitled to exonera¬ 
tion of mortgage debt from assets of 
testator’s estate not specifically de¬ 
vised, since executor must pay testa¬ 
tor’s debts out of estate's assets, re¬ 
gardless of such direction in will. 
Wash.—In re Cloninger’s Estate, 112 
P.2d 139, 8 Washed 348. 

£iens exceeding value of personalty 

Where will unequivocally express¬ 
ed testator’s intention to give his 
widow, subject only to payments of 
debts, funeral expenses and expens¬ 
es of administration, whatever por¬ 
tion of his personalty that might be 
necessary for her personal benefit 
and support during her lifetime, and 
gave her life interest in realty with 
power to sell to pay liens on realty 
at time of testator’s death, and such 
liens exceeded value of personalty, 
direction that widow should pay 
debts of testator related to debts 
which were not secured by liens on 
realty and widow was not required to 
pay such liens out of funds acquired 
from rents derived therefrom or out 
of money realized from sale of per¬ 
sonalty. 

Kan.—Morrison v. Launtzhiser, 271 
P.2d 301, 176 Kan. 390. 

First money available 

In determining whether devisee of 
mortgaged property was entitled to 
exoneration, provision of will direct¬ 
ing that all just debts of testator 
be paid from first money available 
from the estate would be given 
weight, but was not conclusive. 


Or.—In re Nawrocki’s Estate, 268 
P.2d 363, 200 Or. 660. 

45. Ariz.—Hill v. Hill, 294 P. 831, 
37 Ariz. 406. 

D.C.—Sheehy v. O’Donoghue, 94 F. 
2d 252, 68 App.D.C. 127. 

In re Miller’s Estate, D.C., 127 
F.Supp. 23—In re Tunison’s Estate, 
D.C., 75 F.Supp. 573. 

Iowa.—In re Lepley’s Estate, 17 N. 

W.2d 526, 235 Iowa 664. 

Kan.—-Smith v. Kibbe, 178 P. 427, 
104 Kan. 159, 5 A.L.R. 483. 

Md.—Stieff v. Millikin, 159 A. 599, 
162 Md. 245. 

Mass.—Doane v. Bigelow, 200 N.E. 
121, 293 Mass. 406. 

Neb.—In re Lienhart’s Estate, 21 
N.W.2d 749, 146 Neb. 821. 

N.H.—Tunis v. Dole, 89 A.2d 760, 97 
N.H. 420. 

N.J.—Norris v. Pellinger, 31 A.2d 
398, 133 N.J.Eq. 209. 

N.Y.—In re Fogarty’s Estate, 300 N. 

Y.S. 231, 165 Misc. 78. 

Ohio.—Holmes v. Hrobon, 103 N.E. 
2d 845, 93 Ohio App. 1, affirmed in 
part and reversed in part on other 
grounds 110 N.E.2d 574, 158 Ohio 
St. 508—Huntington Nat. Bank of 
Columbus v. Roan, App., 43 N.E.2d I 
769. 

Or.—Ladd & Bush Trust Co. v. Kurtz, 
127 P.2d 732, 169 Or. 225. 

S.D.—In re Johnson's Estate, 283 N. 

W. 151, 66 S.D. 331, 120 A.L.R. 574. 
Tex.—Currie v. Scott, 187 S.W.2d 
551, 144 Tex. 1. 

Corpus Juris cited In Kennard v. 
Kennard, Civ.App., 84 S.W.2d 315, 
321 

Ya.—Owen v. Lee, 37 S.E.2d 848, 185 
Va. 160. 

Wash.—In re Cloninger’s Estate, 112 
P.2d 139, 8 Wash.2d 348. 

69 C.J. p 1220 note 97. 

Besiduum 

(1) Where realty is mortgaged for 
debt of testator and thereafter will is 
made devising mortgaged property, 
devisee is entitled to have exonera¬ 
tion out of any residuum not spe¬ 
cifically devised, if such residuum 
is sufficient for the purpose, and if no 
different intent appears in the will. 

Or.—In re Nawrocki’s Estate, 268 P. 

2d 363, 200 Or. 660. 

Wash.—In re Cloninger's Estate, 112 
P.2d 139, 8 Wash.2d 348. 

(2) Where not otherwise provided 

| by statute, residuary devisee may not 
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require exoneration from other dev¬ 
isees or legatees. 

Mass.—Goodfellow v. Newton, 69 N. 

E.2d 569, 320 Mass. 405, 168 A.L.R. 

698. 

69 C.J. p 1227 note 83 [c]. 

(3) A devisee of specific realty was 
entitled to payment from residuary 
estate of mortgage created after ex¬ 
ecution of will, and to amount of* 
rents collected by executrix and ap¬ 
plied on mortgage, where estate was- 
solvent. 

Cal.—In re Matthiessen’s Estate, 73; 

P.2d 1267, 23 C.A.2d 608. 

Buie not abrogated by statute 

(1) Statute providing that charge 
on realty shall not be deemed revoca¬ 
tion of devise in will previously ex¬ 
ecuted relating to the realty is at 
codification of common-law rule that 
mortgaging of realty after execu¬ 
tion of will devising it does not 
amount to implied revocation of the 
devise, and such statute does not 
abrogate common-law doctrine of ex¬ 
oneration. 

Cal.—In re Matthiessen’s Estate, 73: 

P.2d 1267, 23 C.A.2d 608. 

Or.—In re Nawrocki's Estate, 268- 

P.2d 363, 200 Or. 660. 

(2) Statute providing that charge- 
on realty shall not be deemed rev¬ 
ocation of will previously executed* 
relating to the realty relates merely 
to the validity of the devise in will 
and states that devise of the realty- 
passes interest of testator. 

Or.—In re Nawrocki’s Estate, supra. 

(3) The statute providing that 
charge or encumbrance on estate to- 
secure payment of money shall not 
be deemed revocation of previously 
executed will, relating to same es¬ 
tate, and that devises and legacies 
therein shall pass and take effect 
subject to such charge or encum¬ 
brance, does not take mortgage ante¬ 
dating will out of general common- 
law rule that testator is presumed* 
to have intended that mortgage se¬ 
curing obligation for which he was 
personally liable should be satisfied* 
out of his personal estate; such* 
statute, being in derogation of com¬ 
mon law, should he strictly con¬ 
strued. 

Wash.—In re Cloninger’s Estate, 112* 

P.2d 139, 8 Wash.2d 348. 

(4) It has been held, on the other 
hand, that a statute of this nature- 
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on real estate, 46 liens for unpaid purchase money, 47 
or debts for which personal property specifically 
bequeathed has been pledged. 48 However, the right 
of the devisee of the encumbered property to obtain 
exoneration from other property of the estate does 
not apply as against specific gifts, 49 or pecuniary 
legacies of a fixed amount, 50 unless it appears that 
it was the intention of the testator that the mortgage 


debt be satisfied from other property of the estate, 
including that specifically devised. 51 Also, the lien 
need not be discharged from personal property of 
the estate where it appears that the testator in¬ 
tended that the burden of the encumbrance was to 
be borne by the devisee of the encumbered proper¬ 
ty, 52 as where the devise in terms describes the land 
as subject to a mortgage. 63 


Is intended to provide for passing 
of devises subject to subsequent in¬ 
cumbrances, not merely to abrogate 
-common-law rule that incumbrance 
revokes devise, and that It complete¬ 
ly abrogates the common-law rule re¬ 
quiring exoneration of lands specifi¬ 
cally devised from charge or incum¬ 
brance thereon out of testator’s gen¬ 
eral personal estate. 

Mo.—Hannibal Trust Co. v. Elzea, 
286 S.W. 371, 315 Mo. 485. 

Ho ademption 

The assignment of a specifically 
bequeathed mortgage as collateral se¬ 
curity for the payment of a note on 
which testatrix was accommodation 
Indorser, her right of redemption re¬ 
maining unbarred at her death, was 
neither a partial nor a complete 
“ademption” of the bequest, and leg¬ 
atee was entitled to exoneration of 
the mortgage by payment of the debt 
for which it was assigned as collater¬ 
al, out of the general estate. 

N.J.—Lange v. Lange, 12 A.2d 840, 
127 N.J.Eq. 315. 

Remedy in equity 

The devisee of realty against which 
there was a mortgage indebtedness 
properly payable out of testator's 
personal estate could in equity re¬ 
quire payment out of such estate, 
and the action was not controlled by 
the statute of limitations relating to 
filing of claims against the estate. 
Neb.—In re Lienhart’s Estate, 21 N. 
W.2d 749, 146 Neb. 821. 

46. N.Y.—In re Gill, 92 N.E. 390, 
199 N.Y. 155. 

69 C.J. p 1221 note 98. 

47. Ill.—Sutherland v. Harrison, 86 
Ill. 363. 

Pa.—In re Riegelman’s Estate, 34 A. 
120, 174 Pa. 476. 

48. Bank stock specifically be¬ 
queathed 

Mass.—Johnson v. Goss, 128 Mass. 
433. 

49. Ga.—Raines v. Shipley, 29 S.E. 
2d 588, 197 Ga. 448. 

Ohio.—Huntington Nat. Bank of Co¬ 
lumbus v. Roan, App., 43 N.E.2d 
769. 

Or.—Ladd & Bush Trust Co. v. Kurtz, 
127 P.2d 732, 169 Or. 225. 

Tex,—Currie v. Scott, 187 S,W.2d 551, 
144 Tex. 1. 

Hill v. Thrasher, Civ.App., 196 
S.W.2d 461, error refused no re¬ 


versible error—Hammer v. Plum- 
hoff, Civ.App., 114 S.W.2d 438. 

69 C.J. p 1221 note 2. 

Oil and mineral rights specifically 
devised to defendants could not be 
used for the exoneration of mort¬ 
gaged realty specifically devised to 
plaintiff. 

Tex.—Currie v. Scott, 187 S.W.2d 
551, 144 Tex. 1. 

50. Mich.—Wheeler v. Hatheway, 20 
N.W. 579, 54 Mich. 547. 

69 C.J. p 1221 note 3. 

51. Or.—Ladd & Bush Trust Co. v. 
Kurtz, 127 P.2d 732, 169 Or. 225. 

52. D.C.—In re Tunison’s Estate, D. 
C., 75 F.Supp. 573. 

Ky.—Taylor’s Ex’r v. Broadway 
Methodist Church of Paducah, 106 
S.W.2d 69, 269 Ky. 108. 

N.J.—Norris v. Pellinger, 31 A. 2d 
398, 133 N.J.Eq. 209. 

N.Y.—In re Boughton's Will, 78 N. 
Y.S.2d 696. 

Tex.—Hill v. Thrasher, Civ.App., 
196 S.W.2d 461, error refused no re¬ 
versible error. 

69 C.J. p 1221 note 4. 

Devise in fee simple 

Where language of will revealed 
that testatrix, in devising to her 
brother encumbered realty in which 
he had a half interest, intended that 
he should take subject to encum¬ 
brance, fact that property was de¬ 
vised “in fee simple” was immate¬ 
rial, in view of uniform use of ex¬ 
pression throughout will, and did not 
require application of rule of ex¬ 
oneration. 

D.C.—Sherhy v. O'Donoghue, 94 F. 
2d 252, 68 App.D.C. 127. 

Bight, title, and interest 

Under will devising all of testa¬ 
trix’ “right, title and interest” in 
and to described property, testatrix 
intonded devise to be of such estate 
only as she had in land at her death, 
and that devisee should take cum 
onere. 

Miss.—Howell v. Ott, 180 So. 52, 182 
Miss. 252, suggestion of error over¬ 
ruled 181 So. 740, 182 Miss. 252. 

Payment before death 

Where will provided that four 
named residuary devisees should 
pay off indebtedness secured by lien 
on testatrix’ undivided community 
interest in land as it came due a'ter 
date of will, in the same proportions 
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as they received residue, and that if 
any devisee failed to pay his pro 
rata part of indebtedness, he should 
receive nothing and devisees who 
did pay indebtedness should take 
property in proportions they paid in¬ 
debtedness, and codicil provided that 
if any other devisees paid pro rata 
share of any other devisee, that share 
should accrue and become the prop¬ 
erty of devisee paying indebtedness, 
testatrix intended that ownership 
or proportion of ownership of prop¬ 
erty devised should be determined by 
who paid and in what proportion 
they paid indebtedness after execu¬ 
tion of will and before testatrix’ 
death. 

Tex.-—Lattimer v. Williams, Civ.App., 

160 S.W.2d 87. 

Joint ownership 

Provision in will that half of life 
insurance proceeds bo applied to liens 
on land which testator and devisee 
owned in common was held to au¬ 
thorize construction that devisees 
should take land subject to such liens 
and pay remainder thereof them¬ 
selves. 

N.C.—Commercial Nat. Bank of Char¬ 
lotte v. Misenholmer, 391 S.E. 14, 

211 N.C. 519, 110 A.L.R. 1310. 
Personal obligation 

The provision in will devising cer¬ 
tain realty to testator’s wife on 
condition that she assume any out¬ 
standing mortgage there might be 
on property at time of testator's 
death, if accepted, would be con¬ 
strued as carrying with it the obliga¬ 
tion on wife’s part to undertake per¬ 
sonally the payment of the mortgage 
debt, regardless whether testator was 
personally liable to pay it. 

R.I.—Ryan v. Monast, 24 A.2d 615, 

07 R.I, 377, 139 A.L.R. 703. 

53. Ill.—Martin v. Martin, 35 N.E. 

2d 560, 310 Ill.App. C22, 

69 C.J. p 1222 note 5. 

Proration 

Under will providing that land de¬ 
vised should be taken subject to 
mortgage indebtedness standing 
against “any of my aforesaid de¬ 
scribed real estate,” each devisee was 
required to take care of mortgage 
indebtedness on land devised to him 
and total mortgage indebtedness 
would not be prorated and equalized 
on an acreage basis among devisees, 
notwithstanding one devisee receiv¬ 
ed more land than others and such 
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The testator may, by his will, place the lien on 
some particular fund, 54 such as the rent and profits 
of the encumbered property, 55 or he may require one 
devisee to satisfy an encumbrance on land devised 
to another, 56 or may, as between a life tenant and 
remainderman, burden the life estate with the pay¬ 
ment. 57 Unless the will provides to the contrary, 
however, an obligation to pay the principal of a 
mortgage debt, which was made a lien on the land 
by the testator, rests on the remaindermen rather 
than on the life tenant; 58 but the life tenant must 
pay the interest on the indebtedness. 59 Where the 
realty is devised free of encumbrances, the interest 
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as well as the principal of a mortgage is payable out 
of the personal estate, 60 and next against other 
realty, and finally against the realty subject to the 
lien if other assets are insufficient to make pay¬ 
ment; 61 but a general direction to pay debts has 
been held not to charge residuary real estate with 
payment of a mortgage on lands specifically de¬ 
vised. 62 

Where accumulation is forbidden a testator can¬ 
not provide for the payment of encumbrances on his 
estate out of income of the estate. 63 The testator 
may charge his general estate with the payment of 


land was much less heavily incum¬ 
bered. 

XU.—Martin v. Martin, supra. 

54. Neb.—In re Lienhart's Estate, 
21 N.W.2d 749, 146 Neb. 821. 

69 C.J. p 1222 note 6. 

Charge on personalty 

Where will charged all of testa¬ 
tor's personalty with payment of his 
just debts, testator’s realty subject 
to lien indebtedness should be ex¬ 
onerated by applying, first, income 
and thereafter, if necessary, corpus 
of personal estate. 

W.Va.—McComb v. McComb, 200 S.E. 
49, 121 W.Va. 63. 

Besiduum 

Where will provided a residuum of 
estate for payment of all of testa¬ 
tor's debts and showed no intention 
of making distinction between se¬ 
cured and unsecured debts, a mort¬ 
gage debt against land devised to 
testatrix’ children without mention¬ 
ing mortgage was required to be 
paid out of estate and devisees did 
not take devise of land subject to 
lien or mortgage against it. 

Ark.—Driver v. Driver, 139 S.W.2d 
401, 200 Ark. 600. 

Mortgage as “personal Indebtedness” 
Where purchaser of farm did not 
assume oxisting mortgage and he 
subsequently obtained a loan which 
he used to liquidate the mortgage 
and executed a new mortgage to the 
lender, the new mortgage was a 
“debt” of deceased purchaser with¬ 
in statute providing that debts of 
testator should bo paid according to 
provisions of will, and was a “per¬ 
sonal indebtedness” within holo¬ 
graphic will providing that person¬ 
al indebtedness should be paid from 
fund created by converting certain 
property into cash, and hence was 
payable out of the deceased purchas¬ 
er's personal estate. 

Neb.—In re Lienhart's Estate, 21 
N.W.2d 749, 146 Nob. 821. 

55. Iowa.—Watkins v. Jenkins, 36 
N.W. 639, 74 Iowa 749. 

56. Tex.—Kennard v. Kennard, Civ. 


App., 84 S.W.2d 315, error dis¬ 
missed. 

69 C.J. p 1222 note 8. 

Equal payment 

Where testator by codicils directed 
that any mortgage on realty de¬ 
vised to three named children be 
paid equally by them and that one 
third of indebtedness secured by such 
mortgage be a charge on the realty 
devised to each, mortgage on realty 
devised to one child was a charge 
equally on realty devised to each, in¬ 
cluding widow's undivided interest in 
part of the realty which passed un¬ 
der will. 

Ohio.—Johnston v. Swickard, Prob., 
71 N.E.2d 720. 

57. Ill—Allison v. White, 120 N.E. 
809, 286 Ill. 311. 

58. N.Y.—In re Colligan’s Estate, 
110 N.Y.S.2d 638, 202 Misc. 728. 

Rights and liabilities of life ten¬ 
ant as to charges and encumbranc¬ 
es generally see Estates § 48. 
Mortgage amortization. 

Where will gave testator’s widow 
use of mortgaged land during her 
life or as long as she resided there- 
on and provided that on widow’s i 
death or removal from land it should 
become part of testator’s residuary 
estate, and testator directed trustees 
to purchase refund annuity contracts 
for benefit of widow out of proceeds 
of sale of residue of estate, after 
purchase of contracts and while wid¬ 
ow remained in occupancy of land, 
she was bound to pay only ordinary 
carrying charges and executors 
would be required to hold in reserve 
a sufficient sum to pay that portion 
of monthly mortgage payment rep¬ 
resenting amortization of principal 
amount thereof. 

N.Y.—In re Lanigan’s Will, 21 N.Y.S. 

2d 550, 174 Misc. 570. 

Voluntary payment 

(1) A life tenant may voluntarily 
pay principal of mortgage debt which 
was made a lien on the land by testa¬ 
tor, in order to protect life estate 
from foreclosure, and by doing so, 
life tenant acquires right to be reim¬ 
bursed by remaindermen, secured by 
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lien on their remainder interests, but 
life tenant is not entitled to be re¬ 
imbursed in full at time of payment, 
and burden must be apportioned ac¬ 
cording to respective interests of 
life tenant and remaindermen in the 
property. 

N.Y.—In re Colligan’s Estate, 110 N. 
Y.S.2d 638, 202 Misc. 728. 

(2) Life tenant who had made pay¬ 
ments since testator’s death on the 
principal of a mortgage debt, which 
was made a lien on the land by tes¬ 
tator, would be regarded as a con¬ 
tingent creditor for purpose of creat¬ 
ing a reserve out of remaindermen’s 
legacies to secure future install¬ 
ments of mortgage principal; but 
surrogate was authorized to dimin¬ 
ish the amount of reserve by value of 
any collateral security. 

N.Y.—In re Colligan’s Estate, supra. 

(3) Right of contribution from 
remaindermen see infra § 1326. 

59. N.Y.—In re Colligan’s Estate, 
supra. 

60. N.Y.—In re Shul sky’s Estate, 
198 N.Y.S. 88, 120 Misc. 232. 

Ohio.—Holmes v. Hrobon, 103 N.E. 
2d 845, 93 Ohio App. 1, affirmed in 
part and reversed in part on other 
grounds 110 N.E.2d 574, 158 Ohio 
St. 508. 

Accrued interest 

However, even prior to amend¬ 
ment of Real Property Law to pro¬ 
vide that devisee takes realty sub¬ 
ject to existing mortgages and oth¬ 
er charges, accrued interest was bur¬ 
den to be assumed by devisee. 

N.Y.—In re Pinkney’s Will, 12 N.Y. 
S.2d 824, 257 App.Div. 862, 985. 

61. Ohio.—Holmes v. Hrobon, 103 
N.E.2d 845, 93 Ohio App. 1, affirm¬ 
ed in part and reversed in part on 
other grounds 110 N.E.2d 574, 158 
Ohio St. 508. 

Shively v. Perrine, Prob., 67 N.E. 
2d 32. 

69 C.J. p 1220 note 97 [g]. 

62. N.J.—Cadoo v. Cadoo, 123 A. 
712, 95 N.J.Eq. 430. 

63. Pa.—In re Hoffman's Estate, 14 
Pa.Dist. 279. 
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a mortgage on the land devised by giving it ex¬ 
pressly freed of the mortgage. 64 A devisee may 
waive his right to have an encumbrance paid out of 
the personal estate. 65 

Mortgage by testator and devisee . Where the 
mortgage was executed by the testator and the 
devisee of testator's interest, the devisee takes the 
property subject to the mortgage. 66 It has been 
held, however, that the fact that a wife, after execu¬ 
tion of her husband's will which devised realty to 
her, signed a note and mortgage on the realty for 
the accommodation of her husband did not bar her 
from the right of exoneration of the devised realty 
from the mortgage debt. 67 

Encumbrances not created by testator. It has 
generally been held that the right of a decedent’s 
devisee to have the devised realty exonerated from 
a lien thereon at the expense of the personal estate 
depends on whether or not the lien is security for 
a personal obligation of decedent. 68 Where the 
mortgage or other lien is not created by the testator 
the debt secured is payable out of the property 
encumbered, 69 unless an intent to the contrary ap¬ 
pears in the will, 70 or unless the testator had as¬ 
sumed the payment thereof, 71 but it has been held 
not enough that the testator has merely made him¬ 
self ahswerable for the payment of the encum¬ 
brance but he must have made the debt directly and 
absolutely his own. 72 Notwithstanding testator’s as¬ 
sumption of a mortgage, where, before his death, 
the mortgagees had instituted foreclosure proceed¬ 


ings, and thereby released the testator's personal lia¬ 
bility on his covenant assuming the mortgage, the 
devisees of the mortgaged property take it subject 
to the mortgage debt and cannot compel the execu¬ 
tors to pay the debt, although the will directed the 
payment of testator’s just debts. 73 

In the case of taxes on the property which do not 
constitute a personal obligation of the owner of the 
realty, such taxes assessed before the owner's death 
are chargeable only against the corpus of the realty 
after his death, 74 and, likewise, taxes due for a 
period after the testator's death are payable by the 
devisee who is not entitled to exoneration from the 
testator's personal estate. 75 

What law governs . In determining the allocation 
of the burden of a mortgage debt, as between a dev¬ 
isee of the property and legatees, the law of the 
situs of the mortgaged property will be enforced, 76 
but it has also been held that in determining whether 
testator’s personalty in the state of domicile may be 
applied to the payment of a mortgage on devised 
realty located in another state must be determined 
under the law of the domicile. 77 

(2) Statutory Provisions 

Where so provided by statute, legatees or devisees 
of encumbered property take such property subject to 
the encumbrances thereon, unless the testator by express 
or implied provision in his will relieves them of this 
burden and places it on other property; but such a stat¬ 
ute does not impose personal liability on the devisee 
except to the extent of the realty inherited. 

The rule discussed supra subdivision b (1) of 


<64. Wis.—In re Mann’s Will, 190 N. 

W. 830, 179 Wis. 66. 

69 C.J. p 1222 note 13. 

Seed of trust 

A testamentary direction that wife 
&3 executrix discharge a deed of 
trust against a house and lot own¬ 
ed jointly by testator and wife, with 
assets of the estate, created a prop¬ 
er charge against the estate. 

N.C.—Toms v. Brown, 195 S.E. 781, 
213 N.C. 295. 

*65. Vt.—In re Reynolds’ Estate, 109 
A. 60, 94 Vt. 149. 

69 C.J. p 1222 note 14, 

.Promise to pay obligation 

Where holder of mortgage had 
good cause of action against execu¬ 
trix of mortgagor’s estate, extension 
of time of payment was held suffi¬ 
cient consideration for promise of 
•devisees under mortgagor’s will to 
pay obligation incurred by mortga¬ 
gor. 

Fla.—Bennett v. Senn, 144 So. 840, 
106 Fla. 446. 

*86. Ala.—Fulenwider v. Birmingham 
Trust & Savings Co., 130 So. 801, 
222 Ala. 95, 72 A.L.R. 702. 


67. Or.—In re Nawrocki's Estate, 
268 P.2d 363, 200 Or. 660. 

68. N.J.—In re Taylor’s Estate, 103 
A.2d 268, 30 N.J.Super. 65. 

Other statement of rule 
The rule that decedent's personal 
estate is primary fund for payment 
of his debts is limited to debts cre¬ 
ated by him or for which he ren¬ 
dered himself personally liable, di¬ 
rectly and primarily, so that his heir 
or devisee takes his land, subject 
to mortgage debt not created by de¬ 
cedent, cum oners, and is not enti¬ 
tled to payment of debt from dece¬ 
dent’s personal estate, unless he di¬ 
rectly assumed debt with intent to 
make it a charge on such estate or 
expressly so directed by his will. 
N.J.—Campbell v. Campbell, 63 A.2d 
630, 140 N.J.Eq. 144. 

69. Del.—Equitable Trust Co. v. 
Shaw, 194 A. 24, 22 Del.Ch. 47. 

69 C.J. p 1223 note 26. 

70. Del.—Equitable Trust Co. v. 
Delaware Trust Co., 61 A.2d 629, 
30 Del.Ch. 348. 

69 C.J. p 1223 note 27. 
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Charge 

A testatrix, by express language or 
by language indicating such an in¬ 
tent, may charge her real or per¬ 
sonal csstate with payment of mort¬ 
gage liens created by prior owners 
of her real estate or on property 
subject to her appointment. 

Del.—Equitable Trust Co. v. Dela¬ 
ware Trust Co., supra. 

71. R.I.—Could v. Winthrop, 5 R.I. 
319. 

69 C.J. p 1224 note 28, 

72. N.J.—McXenahan v. McLenahan, 
18 N.J.Eq. 101, 

69 C.J. p 1224 note 29. 

73. Or.—Marshall v. Middleton, 196 
1>. 830, 191 P. 88$, 100 Or. 247, 19 
AX.R. 1421. 

74. N.J.—In re Taylor’s Estate, 103 
A.2d 268, 30 N.J.Super. 65. 

75. N.J.—In re Taylor’s Estate, su¬ 
pra. 

76. N.Y.—In re Blackinton’s Estate, 
275 N.Y.S. 544, 153 Mlsc. 580. 

77. Del.—Equitable Trust Co. y. 
Shaw, 194 A. 24, 22 Del.Ch, 47. 
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this section that encumbrances on property given by 
will are to be paid primarily out of the personal 
estate of the testator, in the absence of an intention 
to the contrary, has been changed in some jurisdic¬ 
tions by statutes placing the burden on the en¬ 
cumbered property; 78 and where such statutes are 
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in force the legatee or devisee takes the property 
subject to the encumbrances thereon 79 unless the 
testator by express or implied provision in his will 
relieves him of this burden and places it on other 
property. 80 While an express provision in the will 
is not necessary to change the allocation of the 


78. N.T.—In re Pinkney’s Will, 12 
N.Y.S.2d 824, 257 App.Div. 862, 985. 

In re Beaudry’s Estate, 134 N.Y. 
S.2d 893, 206 Misc. 749. 

In re Phipps’ Will, 125 N.Y.S.2d 
606. 

69 C.J. p 1222 note 17. 

Strict construction 

(1) Statute providing that realty 
received by heir or devisee shall be 
primarily liable for debt secured by 
mortgage thereon, unless will ex¬ 
pressly or impliedly directs that 
mortgage be otherwise paid, is in 
derogation of common law, and 
should be construed strictly. 

N.J.—Norris v. Pellinger, 31 A.2d 
398, 133 N.J.Eq. 209. 

(2) However, the statute, amend¬ 
ing act requiring devisee of realty 
subject to mortgage executed by tes¬ 
tator to satisfy mortgage out of his 
own property without resorting to 
executor so as to include not only 
vendee’s liability for mortgage bal¬ 
ance of purchase price, but any other 
charge or lien, indicates legislature's 
policy greatly to extend scope of such 
act, with implication that it should 
not be narrowly or technically con¬ 
strued. 

N.Y.—In re Fogarty's Estate, 300 
N.Y.S. 231, 165 Misc. 78. 

Buie not completely abrogated 
The new probate code provision 
that payment of encumbrance on as¬ 
set of estate shall not increase share 
of devisee, legatee, or heir entitled 
to receive such encumbered asset un¬ 
less otherwise provided in the will 
was not intended completely to abro¬ 
gate the right to have devised asset 
exonerated from encumbrance, and at 
most merely modified the rule of ex¬ 
oneration. 

Kan.—In re Cline’s Estate, 227 P.2d 
157, 170 Kan. 496. 

79. Mo.—Savings Trust Co. of St. 
Louis v. Beck, App., 73 S.W.2d 282. 

N.J.—Fidelity Union Trust Co. v. 
Laise, 60 A.2d 250, 142 N.J.Eq. 366 
—Commonwealth-Merchants Trust 
Co. v. Seglie, 12 A.2d 153, 127 N.J. 
Eq. 160. 

N.Y.—U. S. Trust Co, of New York 
v. Frelinghuysen, 49 N.Y.S.2d 54, 
183 Misc. 205—In re Hackert’s 
Will, 11 N.Y.S.2d 987, 171 Misc. 
139—In re Fogarty's Estate, 300 
N.Y.S. 231, 165 Misc. 78—In re 
Bell's Estate, 276 N.Y.S. 960, 154 
Misc, 216—In re Stern’s Estate, 275 
N.Y.S. 458, 153 Misc. 442. 

97 C.J.S.—15 


In re Ide’s Will, 120 N.Y.S.2d 650 
—In re Loughman’s Will, 45 N.Y.S. 
2d 678. 

Pa—In re Earle’s Estate, 30 Pa 
Dist. & Co. 29—In re Pereira’s Es¬ 
tate, 27 PaDist. & Co. 335. 

In re Goldstein’s Estate, Orph., 5 
Fiduciary 57. 

S.D.—In re Finnerud’s Estate, 299 
N.W. 297, 68 S.D. 146. 

69 C.J. p 1223 note 18. 

Fledge 

(1) Delivery of United States 
treasury bonds pledged as primary 
security for payment of indebted¬ 
ness, accompanied by execution of 
promissory note evidencing indebted¬ 
ness, constituted a "pledge” with¬ 
in statute subjecting specific bequest 
of personalty subject to a pledge to 
payment by legatee in absence of ex¬ 
press or implied testamentary direc¬ 
tion that such pledge be otherwise 
paid, and legatees of such bonds were 
required to bear pro rata share of 
unpaid indebtedness for payment of 
which bonds were pledged as collat¬ 
eral security. 

N.Y.—In re Ide’s Will, 120 N.Y.S.2d 
650. 

(2) Where will bequeathed jewel¬ 
ry which, inter alia, was subject to 
pledge, interest on apportioned share 
of pledge to time of redemption by 
executor was chargeable against leg¬ 
atee in addition to proportionate 
share of principal indebtedness. 

N.Y.—In re Beaudry's Estate, 134 

N.Y.S.2d 893, 206 Misc. 749. 
Protection of dower right 

Where wife joined in mortgage of 
property owned by husband, devisee 
was bound after husband’s death to 
protect wife’s dower against mort¬ 
gage debt and was liable to wife for 
so much of her share of rents as 
was used to pay the mortgage. 

N.J.—Zanzonlco v. Zanzonico, 66 A. 
2d 530, 2 N.J. 309, certiorari denied 
70 S.Ot 143, 338 U.S. 868, 94 L. 
Ed. 532. 

Statute held inapplicable 

(1) Realty which wife had owned 
as tenants by entirety with husband 
did not pass to wife, on death of 
husband, as devisee; hence statute 
requiring resort to mortgaged prop¬ 
erty before recourse might be had to 
deceased's personal estate where 
realty descended to heir or passed 
to devisee was inapplicable. 

N.Y.—In re Dell’s Estate, 276 N.Y. 
S. 960, 154 Misc. 216. 

(2) Where no interest in realty 
i was devised under will, which gave 
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nephew of testator option to pur¬ 
chase the realty, statute providing 
that charge or encumbrance on any 
real or personal estate, for purpose 
of securing payment of money or 
performance of any covenant or 
agreement, shall not be deemed rev¬ 
ocation of any will, relating to the 
same estate, previously executed, but 
devises and legacies therein contain¬ 
ed shall pass and take effect, subject 
to such charge or encumbrance, was 
not applicable. 

Mo.—Hirlinger v. Hirlinger, App., 267 

S.W.2d 46. 

(3) Where withholding of property 
in storage by executors was for ben¬ 
efit of estate and to permit them to 
ascertain whether any or all of such 
property would be necessary for pay¬ 
ments of debts and expenses, and as 
a result thereof storage charges ac¬ 
crued against the property subse¬ 
quent to testator’s death, such charg¬ 
es, as well as expenses of apprais¬ 
als which were necessary for the 
purposes of the estate tax proceed¬ 
ings were properly payable out of 
the general estate and should not 
be charged against the widow to 
whom such property, was bequeath¬ 
ed. 

N.Y.—In re Searles’ Will, 82 N.Y.S. 

2d 219. 

Izl Massachusetts 

(1) Under statute applicable only 
to specific devisees, such devisees are 
allowed only such interest in the land 
as might remain over and above 
mortgage, where contrary intention 
does not plainly appear in will. 

Mass.—Goodfellow v. Newton, 69 N. 

E.2d 569, 320 Mass. 405, 168 A.L.R. 

698. 

(2) Specific devisee is not entitled, 
under statute, to have mortgage on 
property specifically devised paid out 
of general assets, unless will shows 
intention to that effect, regardless 
whether property was mortgaged by 
testator or taken by testator subject 
to mortgage. 

Mass.—Doane v. Bigelow, 200 N.E. 

121, 293 Mass. 406. 

80. N.Y.—In re Baker's Estate, 19 

N.Y.S.2d 875, 174 Misc. 93. 

In re Phipps' Will, 125 N.Y.S.2d 

606—In re Nicholson's Will, 47 N. 

Y.S.2d 671—In re Loughman's Will, 

45 N.Y.S.2d 678—In re Beach’s Es¬ 
tate, 36 N.Y.S.2d 982. 

69 C.J. p 1223 note 19. 

Outright devise 

Under will providing that debts 
should be first paid and devising 
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burden of the lien imposed by the statute , 81 a gen¬ 
eral direction to pay debts does not indicate an in¬ 
tention of the testator to relieve a legatee or devisee 
of his statutory obligation to pay an encumbrance 
on property given to him by the will and charge his 
estate . 82 

A statute requiring the legatee or devisee of en¬ 
cumbered property to discharge the lien may extend 
to the burden of a mortgage or any other charge 
on the property devised , 83 including interest on the 
mortgage due and unpaid at the testator’s death , 84 
or accruing after the date of such death , 85 and taxes 
on the property, whether assessed before 86 or after 87 
testator’s death; and there is no distinction between 
an assumed mortgage and one executed by the testa¬ 
tor in the application of the statute, so that the dev¬ 
isee of land covered by a mortgage which the testa¬ 
tor assumed and agreed to pay is not entitled to 
the application of any part of the testator’s estate 
to the payment of the balance due the mortgagee . 88 


On the other hand, a statute of this nature has been 
held not to apply to a mortgage given, not as security 
for a debt but as a collateral security only . 89 A 
statute imposing the burden of discharging incum¬ 
brances on the devisee has been held to apply as 
well to a devise to executors with a direction to sell 
and convey the realty as to an absolute devise of 
realty ; 90 but it has also been held that where the 
will orders the executor to sell testator’s realty and 
distribute the proceeds of sale to named persons, 
such persons are not "devisees” of the realty within 
a statute providing that the realty received by the 
heir or devisee shall be primarily liable for the debt 
secured by mortgage thereon unless the will express¬ 
ly or impliedly directs that the mortgage be other¬ 
wise paid . 91 

A statute imposing the burden of satisfying the 
mortgage on the devisee of the mortgaged property 
docs not impose personal liability on the devisee ex¬ 
cept to the extent of the realty inherited . 92 If the 


realty outright to daughter and not 
stating that devise was subject to 
mortgage on such realty, all debts, 
including the mortgage debt, should 
first be paid, and the daughter should 
take the land devised to her free 
from the mortgage. 

Kan.—In re Cline's Estate, 227 P.2d 
157, 170 Kan. 496. 

Merger 

Tho act of testatrix, who was sole 
devisee of her husband, in recording 
assignment to husband of mortgage 
on testatrix’ property after hus¬ 
band's death but before probate of 
husband’s will, did not disclose in¬ 
tent to keep mortgage alive, and, in 
absence of intervening equitable 
rights, legal rule as to merger ap¬ 
plied and devisees of realty under 
testatrix' will became owners there¬ 
of free of mortgage. 

N.Y.—In re Kahn’s Estate, 45 N.Y.S. 
2d 768. 

Life policies 

Where loan by bank to testator 
was made on security of three life 
policies but testator bequeathed one 
of policies “less loan against this 
particular policy/’ loan would be 
charged against the proceeds of the 
policy bequeathed, notwithstanding 
provisions of the Decedent Estate 
Law which would subject all three 
policies to equitable contribution to 
satisfaction of the loan, and the be¬ 
quest of the two other policies pass¬ 
ed free from any charge or burden 
of the loan. 

N.Y.—In re Hohn's Estate, 40 N.Y.S. 
2d 237, 180 Misc. 384. 

Intent to place burden on other 
property not shown 
Mass.—Doane v. Bigelow, 200 N.E. 
121, 293 Mass. 406, 


81. N.Y.—In re Hill’s Estate, 87 Pa. 
Super. 173. 

69 C.J. p 1223 note 20. 

82. N.J.—Fidelity Union Trust Co. 
v. Laise, 60 A.2d 250, 142 N.J.Eq. 
366—Norris v. Pellinger, 31 A.2d 
398, 133 N.J.Eq. 209. 

N.Y.—In re Beaudry’s Estate, 134 N. 
Y.S.2d 893, 206 Misc. 749—In re 
Dell’s Estate, 276 N.Y.S. 960, 154 
Misc. 216. 

In re Ide’s Will, 120 N.Y.S.2d 
650—In re Searles’ Will, 82 N.Y.S. 
2d 219. 

60 C.J. p 1223 note 21. 

Exception of specified realty 

Direction in will first to pay out 
of testatrix’ estate, except specified 
realty which was directed not to be 
depleted, all testatrix' debts includ¬ 
ing last illness, funeral and crema¬ 
tion expenses, was held not to evi¬ 
dence intention that specified realty 
should be exonerated from mortgage 
debt. 

Mo.—Savings Trust Co. of St. Louis 
v. Beck, App., 73 S.W.2d 282. 

83. N.Y.—In re Fogarty’s Estate, 
300 N.Y.S. 231, 105 Misc. 78. 

In re Getz’ Estate, 115 N.Y.S,2d 
18. 

84. N.Y.—In re Pinkney’s Will, 12 
N.Y.S.2d 69, 170 Misc. 645, affirmed 
12 N.Y.S.2d 824, 257 App.Div. 862, 
985. 

In re Getz’ Estate, 115 N.Y.S,2d 
18. 

85. N.Y.—In re Hackert’s Will, 11 
N.Y.S.2d 987, 171 Misc. 139. 

86. N.Y.—In re Getz’ Estate, 115 N. 
Y.S.2d 18—In re Galas’ Will, 51 
N.Y.S.2d 284. 

Tax lien 

The word “charge” in statute pro¬ 
viding that devisee take realty sub¬ 
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ject to existing mortgages and any 
other charge, includes a tax lion 
on the realty, and all encumbrances 
existing on realty at testator’s (loath. 
N.Y.—In re Pinkney's Will, 12 N.Y.S. 
2d 69, 170 Misc. 645, affirmed 12 N. 
Y.S.2d 824, 257 App.Div. 862, 985. 

87. N.Y.—In re Galas' Will, 61 N.Y. 
S.2d 284. 

Not debts of testator 

Land taxes not duo and payable at 
testator's death were not debts of 
testator, and hence amount of such 
taxes paid by executor was properly 
charged to devisees of the land. 
N.Y.—In re Pinkney’s Will, 12 N.Y.S. 
2d 69, 170 Misc. 645, affirmed 12 
N.Y.S.2d 824, 267 App.Div. 862, 

985. 

88- N.Y.—In re Fogarty's Estate, 
300 N.Y.S. 231, 165 Misc. 78. 

89. N.Y.—Cochrane v. Hawver, 7 N. 
Y.S. 907, 54 Hun 556—Robinson v. 
Robinson, Lans. 117. 

90. Pa.—In re Earle’s Estate, 190 A. 
173, 331 Pa. 23. 

91. N.J.—Norris v. Pellinger, 31 A. 
2d 398, 133 N.J.Eq. 209. 

92. N.Y.—In re Colligan’s Estate, 
110 N.Y.S.2d 638, 202 Misc. 728— 
Doyle v. Graves, 16 N.Y.S.2d 554, 
172 Misc. 838. 

42 C.J. p 288 note 98. 

No direct cause of action 
The statute merely contemplates 
that liability of devisee shall be 
measured by, and not exceed value 
of, property which descended to him 
and shall be determined only after 
mortgagee has resorted to foreclo¬ 
sure and has reduced his claim to a 
deficiency judgment, and does not 
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encumbered property is insufficient to pay the ob¬ 
ligation then the creditor is entitled to receive the 
balance from the personal estate pro rata with other 
creditors. 93 However, if the estate is unable to 
satisfy the deficiency existing after foreclosure of 
the mortgage, the mortgagee may proceed against 
legatees of the deceased mortgagor to recover mon¬ 
eys received by them from the estate. 94 

What law governs . Where the land devised lies in 
a jurisdiction having a statute changing the com¬ 
mon-law rule of exoneration while the jurisdiction 
in which the testator resided does not, it will be 
presumed that testator had in mind the law of the 
state of his residence, 95 so that the mortgage must 
be discharged out of the personalty notwithstand¬ 
ing the statute of the state where the land lies. 96 

§ 1317. Property Applicable to Payment of 
Debts 

a. In general 

b. Charges on certain property 
a. In General 

Notwithstanding any provision In the will to the con¬ 
trary, all property of a decedent, of whatever character, 
is liable for the payment of 'his debts; but when the 
whole is not necessary, the testator may dispose of the 
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surplus by his will and direct what species or portions 
of his property shall first be applied to the payment of 
his debts and what shall be exempted therefrom. 

As a general rule all property of a decedent, of 
whatever character, is liable for the payment of his 
debts, as discussed in Executors and Administrators 
§ 478, notwithstanding any provision in the will to 
the contrary, 97 and testator cannot by his will so 
dispose of his property as to deprive his creditors of 
property out of which they may enforce payment of 
their debt, 98 or exempt either his real or personal 
property when the whole is necessary to pay his 
debts; 99 but property not belonging to the estate 
does not pass under the will so as to entitle creditors 
of the estate to appropriate such property. 1 So 
where the will provides for the payment of debts 
from certain property, and such provision is inef¬ 
fectual, the debts are payable from estate assets. 2 

On the other hand, when the whole is not neces¬ 
sary, the testator may dispose of the surplus by his 
will and direct what species or portions of his prop¬ 
erty shall first be applied to the payment of his 
debts and what shall be exempted therefrom, 3 and 
the latter will not be taken until the former has been 
exhausted. 4 If from the will there is any indication 
as to how the testator wanted his debts allocated, 
his wishes must be followed, but if the testator’s 


create a direct cause of action 
against devisees. 

N.T.—Satchell v. De Veer, 52 N.T. 
S.2d 594. 

93. N.T.—Johnson v. Corbett, 11 
Paige 265. 

94. N.Y.—Levy v. Comfort, 13 N.Y. 
S.2d 845, affirmed 13 N.Y.S.2d 847, 
257 App.Div. 1037. 

42 C.J. p 289 note 10. 

Personal liability of legatees gen¬ 
erally see infra § 1325. 

95. Conn.—Higinbotham v. Manches¬ 
ter, 154 A. 242, 113 Conn. 62, 79 A. 
L.R. 85. 

96. Conn.—Higinbotham v. Manches¬ 
ter, supra. 

97. Tex.—Dallas Joint Stock Land 
Bank of Dallas v. Forsyth, 109 S. 
W.2d 1046, 130 Tex. 563, rehear¬ 
ing denied 112 S.W.2d 173, 130 Tex. 
563. 

Discharge of liens see supra § 1316. 

98. Ky.—Young v. Madison’s Ex’r, 
66 S.W.2d 1, 252 Ky. 99. 

N.Y.—In re Goldowitz’ Estate, 12 N. 
Y.S.2d 221, 171 Misc. 198, reversed 
on other grounds and appeal dis¬ 
missed In re Katz, 15 N.Y.S.2d 
735, 258 App.Div. 62, appeal dis¬ 
missed 28 N.E.2d 405, 283 N.Y. 
680. 

69 C.J. p 1224 note 33. 

Prohibition of sale 
Will provision prohibiting sale of 
land by life tenant “or anyone else,” 


if construed as denying independent 
executor or probate court power to 
sell to pay debts would be void. 

Tex.—Stephens v. Dennis, Civ.App., 
72 S.W.2d 630, error refused. 

99. Ind.—Campbell v. Union Trust 
Co. of Indianapolis, 88 N.E.2d 560, 
227 Ind. 692—Reed v. Brown, 19 
N.E.2d 1015, 215 Ind. 417. 

Mass.—In re Lee, 18 Pick. 285. 

Tex.—Freeman v. Banks, Civ.App., 
91 S.W.2d 1078, error refused. 
Bights not impaired 

Where realty went to children as 
legatees under father’s will, rights 
of father’s judgment creditor were 
not impaired. 

Tex.—Bramlett v. Jenkins, Civ.App., 
231 S.W.2d 539, error refused no 
reversible error. 

1. Ky.—Mason's Guardian v. Soaper, 
23 S.W.2d 956, 232 Ky. 525. 

Tenn.—American Trust & Banking 
Co. v. Twinam, 216 S.W.2d 314, 187 
Tenn. 570. 

Transfers prior to death 

Where decedent bequeathed cor¬ 
porate stock and personalty to his 
daughter and wife and prior to his 
death transferred the stock and per¬ 
sonalty to the legatees and subse¬ 
quently died insolvent, creditor of 
the deceased was not entitled to 
reach the gifts on the ground that 
they constituted payment of the leg¬ 
acies by way of advancements be¬ 
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cause they followed exactly the 
scheme of disposition provided for 
in the will. 

N.Y.—Levy v. Salerno, 139 N.Y.S.2d 
65, 207 Misc. 452. 

2. N.Y.—In re Keller's Will, 82 N. 
Y.S.2d 135. 

3. Mass.—In re Lee, 18 Pick. 285. 
Miss.—Temple v. First Nat. Bank of 

Meridian, 30 So.2d 605, 202 Miss. 
92. 

Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S.E.2d 
282, 194 Va. 1. 

4. Mass.—In re Lee, 18 Pick. 285. 
Miss.—Temple v. First Nat. Bank of 

Meridian, 30 So.2d 605, 202 Miss. 
92. 

N.D.—-Black v. Black, 226 N.W. 485, 
58 N.D. 501, 65 A.L.R. 852. 

Ejusdem generis 

Where paragraph of will began by 
referring to bequest contained in 
preceding paragraph and the burdens 
which might be charged against be¬ 
quest, under doctrine of "ejusdem 
generis,” the whole of following por¬ 
tions of paragraph would refer back 
to burdens to be lifted from bequest 
of preceding paragraph, especially 
where paragraph referring to pre¬ 
ceding paragraph was only one sen¬ 
tence. 

Cal.—In re Welsh’s Estate, 200 P.2d 
139, 89 C.A.2d 43. 



97 C.J.S. 


§ 1317 WILLS 


intention is not disclosed, then the court must follow 
general principles of law* 5 The application of spe¬ 
cific legacies and devises to the payment of testa¬ 
tor's debts as required by statute does not include 
the recalling of advancements for that purpose. 6 
Devises and legacies given to a widow in lieu of 
dower and amounting to less than the value of the 
dower are not assets liable for the testator’s debts. 7 

In the settlement of a testator’s estate his prop¬ 
erty will be applied to the payment of his debts in 
the following order: (1) The general personal es¬ 
tate. (2) Estates specifically and expressly devised 
for the payment of debts and for that purpose only. 
(3) Estates descended. (4) Estates specifically de¬ 
vised even though they are generally charged with 
the payment of debts. 8 Rents and profits received 
by the heir from the descended estates have been 
held to follow the descended estates in the order 
of subjection to the testator’s debts. 9 Of the per¬ 
sonal estate should be taken first the personal estate 
not bequeathed, then the personal estate generally 


bequeathed, then the personal estate specifically be¬ 
queathed; 10 and of the real estate should be taken 
first that descended to the heir, then that generally 
devised, and then that specifically devised. 11 Ex¬ 
penses incurred for the sole benefit of certain lega¬ 
tees or devisees must be borne by such legatees or 
devisees and are not chargeable against the general 
estate. 12 

Appointive fund . Where so provided by the will, 
an appointive fund may be used to pay debts, to¬ 
gether with the testator’s other property, in order 
to give maximum effect to the dispositions of the 
will. 18 Whether under the testator’s will there is a 
blending of the testator’s individual estate with the 
estate over which he has a power of appointment 
so as to permit his creditors to reach the latter es¬ 
tate is a question of the testator’s intention, 14 and 
where the testator’s intention was that his debts be 
paid out of his individual estate rather than out of 
the appointive estate, the creditors may not claim 
payment from the appointive estate. 15 A direction 


5. Ky.—McKinney v. Mt. Sterling 1 
Nat. Bank, 220 S.W.2d 379, 310 Ky. 
186 . 

Intention, as controlling" 

(1) Determination of question as 
to what devises in will should bear 
burden of debts, expenses of admin¬ 
istration, and taxes depends on in¬ 
tention of testator, as expressed in 
will, as evidenced by its terms when 
considered as a whole. 

Tex.—Matthews v. Jones, Civ.App., 
245 S.W.2d 974, error refused no re¬ 
versible error. 

(2) The intention of a testator, 
if expressed in a will, will control 
whether compensation allowed coun¬ 
sel for executor in a successful de¬ 
fense of a will contest suit should be 
charged against general assets of es¬ 
tate or be apportioned equitably 
among several legatees and devisees. 
Ohio.—In re Dickey's Estate, 94 N. 

E.2d 223, 87 Ohio App. 255, 20 AX. 

R. 2d 1220. 

Intention not shown 

Mo.—In re Bernheimer*s Estate, 176 

S. W.2d 15, 352 Mo. 91. 

6. N.H.—Marston v. Lord, 17 A. 980, 
65 N.H. 4. 

S.C.—Hammett v. Hammett, 16 S.E. 
293, 839, 38 S.C. 50. 

7. N.C.—Smith v. Smith, 79 N.C. 455. 
69 C.J. p 1224 note 38. 

8. Ala.—Garrett v. Snowden, 145 So. 
493, 226 Ala, 30, 87 A.L.K. 216. 

Iowa.—In re Ritter’s Estate, 32 N.W. 
3d 666, 239 Iowa 788, 2 AL.R.2d 
1301—In re Lepley’s Estate, 17 
N.W.2d 526, 235 Iowa 664—In re 
Engels' Will, 230 N.W. 519, 210 
Iowa 36. 

Ky.— Corpus juris cited in North- 
cutt's Ex’x v. Farmers Nat Bank, 


166 S.W.2d 971, 973, 292 Ky. 628, 

144 A.L.R. 472—Davie v. Allen’s 
Ex’r, 249 S.W. 1013, 198 Ky. 669. 

N.Y.—:In re Ely’s Estate, 275 N.Y.S. 
553, 153 Misc. 334. 

N.C.—First Sec. Trust Co. v. Lentz, 

145 S.E. 776, 196 N.C. 398. 

R.I.—Haslam v. Alvarez, 38 A.2d 158, 
70 R.I. 212. 

Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S.E.2d 
282, 194 Va, 1. 

69 C.J. p 1224 note 39. 

Similar statement of rule 
With respect to application of as¬ 
sets of deceased to payment of debts, 
prima facie order of application is, 
personalty not specifically bequeath¬ 
ed, realty devised for payment of 
debts, realty descended, personalty 
and realty specifically bequeathed 
subject to charge of debts by will, 
personalty and realty specifically be¬ 
queathed subject to charge of debts 
by mortgage to extent of mortgage, 
personalty and realty specifically 
given and not charged with debts. 
D.C.—Vogel v. Saunders, 92 F.2d 984, 
68 App.D.C. 31. 

9. Mass.—-Hays v. Jackson, 6 Mass. 
149. 

10. Ill.—Humphrey v. Lutz, 223 Ill. 
App. 532. 

N.Y.—In re Manley's Estate, 145 N. 
Y.S.2d 687, 1 Mlsc.2d 61—In re 
Michigan's Will, 132 N.Y.S.2d 555, 
206 Misc. 239. 

In re Chertow’s Estate, 109 N. 
Y,S.2d 567. 

69 C.J. p 1225 note 41. 

Exempt property 

Personalty specifically bequeathed 
in trust would be employed for pay¬ 
ment of debts, claims, and adminis¬ 
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tration expenses prior to tangible 
personalty bequeathed to widow, 
where such tangible personalty could 
properly bo set off to widow as ex¬ 
empt property under statute. 

N.Y.—In re Patterson's Will, 73 N. 
Y.S.2d 433. 

11. N.Y.—Duck v. McGrath, 145 N. 
Y.S. 1033, 160 App.Div. 482. 

In re Manley's Estate, 145 N.Y. 
S.2d 687, 1 Misc.2d 61. 

12. R.I.—Lucy C. Ayers Home For 
Nurses v. Falcs, 73 A.2d 104, 77 
R.I. 37, opinion supplemented 73 A. 
2d 763, 77 R.I. 37. 

13. Mass.—Fiduciary Trust Co. v. 
Mishou, 75 N.E.2d 3, 321 Mass. 615. 

N.Y.—City Bank Farmers Trust Co. 
v. Meyn, 34 N.Y.S.2d 373, 263 App. 
Div. 671. 

In re Beams’ Estate, 65 N.Y.S. 
2d 199, 186 Misc. 742. 

In re Creem's Will, 147 N.Y.S. 
2d 634—In re Lathers' Will, 64 
N.Y.S.2d 757. 

14. Pa.—In re Anderson's Estate, 95 
A.2d 674, 373 Pa. 294. 

Direction for payment of debts 
Where testator blends his individ¬ 
ual estate with estate over which 
he has power of appointment and 
thereafter directs payment of his 
debts, he has blended estates for 
purposes of permitting creditors to 
satisfy claims from appointive es¬ 
tate. 

Pa.—In re Anderson’s Estate, supra. 

15. N.Y.—In re Creem's Will, 147 
N.Y.S.2d 634. 

Pa.—In re Anderson's Estate, 95 A.2d 
674, 373 Pa. 294. 

Expenses of administration 
Where testatrix had power of ap¬ 
pointment under wills of her mother 
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to pay debts, without mentioning an estate over 
which testator has a power of appointment, will be 
held to mean payment from testator's individual 
estate unless an intent to the contrary is shown by 
other parts of the will. 16 

b. Charges on Certain Property 

The testator in his will may charge the payment of 
his debts generally, or of certain specified debts, on 
designated property in Which case the property or fund 
designated is primarily liable for the debts, and the re¬ 
mainder of the estate is to that extent exonerated. 

Testator may charge the payment of his debts gen¬ 
erally or of certain specified debts on designated 
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property 17 or on the corpus of a trust over which 
he has power of disposition, 18 or on advancements 
made to his children, 19 or on the proceeds of a sale 
of real estate, 20 in which case the property or fund 
designated is primarily liable for the debts. The re¬ 
mainder of the estate is to such extent exonerated, 21 
even if consisting of undisposed of property, 22 but 
where necessary to pay the debts, the remainder of 
the estate may be charged. 23 Where the testator 
attempts to designate the property chargeable with 
the payment of certain debts and expenses, the 
property will be charged only with the debts and 
expenses he may designate, and with no others. 24 


and father, and will disposed of her 
own estate and of her interest in 
mother’s and father’s estates, and 
provided that executor should pay 
all “unpaid debts, expenses and 
charges of administration” from res¬ 
idue of testatrix’ interest in moth¬ 
er's estate if there should be insuffi¬ 
cient funds in her own estate to pay 
the same, expenses were payable out 
of the estate to which they related, 
where there were sufficient funds in 
testatrix’ own estate to pay expenses 
of administering her estate, the same 
as though will had contained no pro¬ 
vision on the subject. 

Mass.—Ferguson v. Massachusetts 
Audubon Soc., 55 N.E.2d 891, 316 
Mass. 436. 

16. Fa.—In re Terppe's Estate, 73 
A. 922, 224 Pa. 482. 

69 C.J. p 1225 note 65. 

17. Cal.—In re Diaz’s Estate, 250 P. 
2d 681, 114 C.A.2d 674—In re Mari¬ 
nos’ Estate, 102 P.2d 443, 39 C.A. 
2d 1. 

Ga.—Wells v. Scott, 82 S.E.2d 697, 
210 Ga, 756—McCarthy v. McGee, 
115 S.B. 259, 154 Ga. 765. 

Ill.—Molner v. Silbert, 132 N.E.2d 
86, 8 Ill.App.2d 388—Humphrey v. 
Lutz, 223 Ill.App. 532. 

Ky.—Strode v. Strode, 280 S.W. 921, 
213 Ky. 179. 

N.M.—Wollard v. Sulier, 232 P.2d 
991, 55 N.M. 326. 

N.Y.—In re Noll’s Will, 7 N.E.2d 108, 
273 N.T. 219. 

In re Clarkson’s Estate, 12 N.T.S. 
2d 304, 171 Misc. 188. 

In re Bickel’s Will, 149 N.Y.S.2d 
720—In re Chertow’s Estate, 109 
N.Y.S.2d 567—In re Mankowski's 
Estate, 101 N.Y.S.2d 500—In re 
Guenther’s Will, 48 N.Y.S.2d 393- 
In re Beach’s Estate, 36 N.Y.S.2d 
982. 

Pa.—In re Black's Estate, 19 A.2d 
130, 341 Pa. 264—In re Gilliford’s 
Estate, 127 A. 238, 281 Pa. 682. 
Tex.—Matthews v. Jones, Civ.App., 
245 S.W.2d 974, error refused no 
reversible error—Forsyth v. Dallas 
Joint Stock Land Bank of Dallas, 
Civ.App., 81 S.W.2d 1103, modified 
on other grounds Dallas Joint 


Stock Land Bank of Dallas v. For¬ 
syth, 109 S.W. 2d 1046, 130 Tex. 
563, rehearing denied 112 S.W.2d 
173, 130 Tex. 563. 

Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S.E.2d 
282, 194 Va. 1. 

Wash.—In re Belknap’s Estate, 123 
P.2d 358, 12 Wash.2d 643. 

69 C.J. p 1225 note 44—27 C.J. p 
929 note 10 [a]. 

Application of balance 

Funds earmarked by testator for 
payment of designated debts should 
be used in payment of such debts, 
and any balance should be subject 
to payment of other debts of estate. 
Ohio.—Brenneman v. Seeds, Prob., 71 
N.E.2d 724. 

Nomination of executor 

Provision in will prepared by tes¬ 
tatrix without legal assistance that 
named brother, shown to have been 
testatrix’ constant advisor, should 
pay all debts and expenses, nominat¬ 
ed such brother as executor, and tes¬ 
tatrix did not intend thereby to 
charge the debts and expenses 
against brother’s legacy. 

N.Y.—In re Tuthill’s Estate, 77 N.Y. 
S.2d 69, 191 Misc. 523. 

18. Colo.—In re Gardner’s Estate, 4 
P.2d 686, 89 Colo. 686. 

19. S.C.—Hammett v. Hammett, 16 
S.E. 293, 839, 38 S.C. 50. 

20. Kan.—In re Bump’s Estate, 233 
P.2d 478, 171 Kan. 442. 

Ky.—Strode v. Strode, 280 S.W. 921, 
213 Ky. 179. 

N.M.—Wollard v. Sulier, 232 P.2d 
991, 55 N.M. 326. 

69 C.J. p 1225 note 47. 

21. Ill.—Brown v. Saathoff, 139 Ill. 
App. 616. 

N.Y.—In re Phipps’ Will, 125 N.Y.S. 
2d 606. 

N.C.—First Sec. Trust Co. v. Lentz, 
145 S.E. 776, 196 N.C. 398. 

Grocery business 

Where testator, although he had 
treated debts owing to his sister 
and brother-in-law as obligations of 
his grocery business, directed in his 
will that all his debts including any 
due to his sister and brother-in-law 
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be paid out of his general estate* 
debts due to sister and brother-in- 
law were payable out of general es¬ 
tate and not out of grocery business 
devised to testator’s son. 

N.J.—Hersh v. Rosensohn, 3 A.2d 
877, 125 N.J.Eq. 1, affirmed 11 A. 
2d 75, ,127 N.J.Eq. 21. 

Normal disposal of burdens 
Paragraph of will giving specific 
legacies bequeathed in preceding 
paragraph, free of liens, debts and 
taxes of all kinds levied and assess¬ 
ed against property, including inher¬ 
itance and federal estate taxes, and 
directing all of said liens and taxes 
to be paid from other gifts made in 
will, related solely to lifting of bur¬ 
dens from bequest of preceding para¬ 
graph, and, in placing burdens else¬ 
where, did not disturb normal dis¬ 
posal of burdens, which by law, fell 
on other bequests of will. 

Cal.—In re Welsh’s Estate, 200 P.2d 
139, 89 C.A.2d 43. 

Operation of farm 
Will bequeathing farm and person¬ 
al property thereon to children and 
bequeathing money in bank to grand¬ 
children, where personal property 
was necessary to operate and occupy 
farm and provide home and mainte¬ 
nance for devisees, indicated testa¬ 
tor’s intention that debts and admin¬ 
istration expenses should be paid out 
of cash in bank. 

N.Y.—In re Guenther’s Will, 48 N.Y. 
S.2d 393. 

22. S.C.—Pell v. Ball’s Ex’rs, 17 S.C. 
Eq. 518. 

23. Tex.—Dallas Joint Stock Land 
Bank of Dallas v. Forsyth, 109 S. 
W.2d 1046, 130 Tex. 563, rehearing 
denied 112 S.W.2d 173, 130 Tex. 
563. 

24. Kan.—In re Bump's Estate, 233 
P.2d 478, 171 Kan. 442. 

N.Y.—In re Mankowski's Estate, 110 
N.Y.S.2d 677. 

Pa.—In re Reed’s Estate, Orph., 58 
Montg.Co. 148. 

Debts connected with business 

Under will which contained two 
separate directions to pay debts and 
expenses, one, usual general direc- 
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Any property given “after payment of debts” is 
charged with them. 26 If the payment of debts is 
charged by a testator on a remainder, whether by di¬ 
rect terms of charge or by words of condition, al¬ 
though the devisee or legatee of such remainder is 
not put to an election, the charge may be executed 
against the remainder itself. 26 Interest on a debt 
which is made a charge on a devise is recoverable 
from the date of testator's death, and at the rate 
stipulated in the note. 27 The term “debts,” without 
explanatory words clearly extending its meaning, 
in a will making the special legacies chargeable with 
debts does not include liabilities arising after testa¬ 
tor's death or charges imposed by law. 28 The term 
“simple debts” under a provision of a will charging 
certain property with such debts has been held to 
apply only to indebtedness which the testator in¬ 
curred or might occur in the usual and ordinary 
course of events. 29 It has been held that general 
provisions in wills directing the executor to pay the 
just debts and funeral expenses of the testator are 
formal and conventional merely, and do not possess 
much weight as an expression of the intent of the 
testator with respect to the particular property to 
be applied to the payment of debts. 30 


Charge on property otherwise exempt . The inten¬ 
tion of a testator to appropriate exempt property to 
the payment of debts must appear by clear and apt 
language. 31 Although the proceeds of insurance 
on the life of a debtor may by statute be exempt 
from the payment of his debts a testator may, by his 
will, defeat the exemption and divert the proceeds 
of such insurance to the payment of his debts, 32 
provided his intention so to do is clearly expressed, 33 
and he may limit the application of such proceeds 
to debts of a particular class. 34 A mere direction in 
the will that testator's debts be first paid out of 
the estate does not appropriate to the payment of 
debts the proceeds of life insurance exempt under 
statute. 35 

§ 1318. - Rents, Profits, or Income 

Rents and profits or income of property devised may, 
in a proper case, be liable for the payment of testator's 
debts or for administration expenses; but a bequest of 
rents and profits will not be charged with the payment 
of the debts where it was the intention of the testator 
that they be paid from the corpus of the estate. 

In a proper case the rents and profits or income 
of property devised may be liable for the payment 
of testator's debts or for administration ex¬ 
penses, 36 or the interest thereon accruing after his 


tion addressed to executrix and oth¬ 
er giving to legatees testator’s inter¬ 
est in luggage business subject to 
all debts and claims connected with 
business, fee of attorney for execu¬ 
trix, filing fee paid on commencement 
of estate tax proceeding, and fee of 
accountant employed by executrix 
to prepare and file personal income 
tax returns of decedent for year in 
which he died were primarily pay¬ 
able out of residue and were not 
"debts and claims connected with 
business.” 

N.Y.—In re Chertow’s Estate, 109 N. 
Y.S.2d 567. 

Balance of obligation. 

Under will providing that legatee 
was to receive a certain sum in mon¬ 
ey from which she was to discharge 
an obligation of testator, but such 
obligation was secured by and was 
fully discharged by testator’s insur¬ 
ance, legatee was obligated to pay 
only the balance of obligation, and 
since it was discharged, legatee was 
entitled to full sum bequeathed. 
N.Y.—In re Wickers’ Estate, 73 N.Y. 
S.2d 795. 

25. La.—Succession of Price, 13 So. 
2d 240, 202 La 842. 

Tex.—Ashbrook v. Hammer, Civ.App., 
106 S.W.2d 776. 

69 C.J. p 1225 note 51. 

26. N.Y.—Brown v. Brown, 41 N.Y. 
507. 


27. Mass.—Lydon v. Campbell, 91 N. 
E. 151, 204 Mass. 580, 134 Am.S.R. 
702. 

28. D.C.—Nash v. Ober, 2 App.D.C. 
304. 

29. N.Y.—In re O’Byrno’s Will, 129 
N.Y.S.2d 593, 205 Misc. 970. 

30. N.Y.—In re O’Byrne’s Will, su¬ 
pra. 

31. Wash.—In re Milton's Estate, 
294 P.2d 412. 

32. Iowa—In re Caldwell's Estate, 
215 N.W. 615, 204 Iowa 606. 

Tenn.—American Trust Co. v. Sper¬ 
ry, 5 S.W.2d 957, 167 Tonn. 43, 
Obligation, under divorce decree 
By recital in will that no provision 
was made for son because ho was 
named beneficiary of insurance on 
testator’s life in an amount suffi¬ 
cient for his noeds so far as any con¬ 
tribution from testator was concern¬ 
ed, testator designated insurance 
proceeds as fund out of which his 
obligations under divorce decree to 
support son were to be met and where 
proceeds of insurance of which son 
was beneficiary exceeded future sup¬ 
port payments provided for by di¬ 
vorce decree, testator’s obligations 
thereunder were satisfied. 

Cal.—Taylor v. George, 212 P.2d 505, 
34 C.2d 552. 

33. Tenn.—American Trust & Bank¬ 
ing Co. v. Twinam, 216 S.W.2d 314, 
187 Tenn. 570. 


Waldrum v. Waldrum, 14 Tenn. 
App. 342. 

69 C.J. p 1226 note 58. 

Explicit declaration 

An intention of insured that per¬ 
sons other than his widow and chil¬ 
dren shall be beneficiaries of his life 
insurance may not be inferred from 
general expressions or provisions, 
but such purpose must be explicitly 
declared. 

Tenn.—Adams v. Garraway, 162 S.W. 
2d 1086, 179 Tonn. 93. 

34. Tenn.—Galloway v. Hardison, 60 
S.W.2d 155, 166 Tenn. 135. 

69 C.J. p 1226 note 59. 

35. Iowa.—In re Grilk’s Will, 231 N. 
W. 327, 210 Iowa 587. 

69 C.J. p 1226 note 58 [bj. 

36. Cal.—In re Xydias, 227 F.2d 468, 
102 C.A.2d 404. 

Ill.—Humphrey v. Lutz, 223 Ill.App. 
532. 

Ind.—Cornet v. Guedelhoofer, 36 N. 
E.2d 933, 219 Ind. 200, mandate 
modified on other grounds 37 N.E. 
2d 681, 219 Ind. 200. 

Lockridge v. Citizens Trust Co. 
of Greencastle, 37 N.E.2d 728, 110 
Ind.App. 253. 

69 C.J. p 1226 note 60. 

Equal liability not imposed 

Statutes making rents from lands 
accruing during year of owner's 
death chargeable with debts and ex¬ 
penses of administration and author¬ 
izing personal representative to col- 
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death, 37 especially where the testator so provides; 38 
but no part of the income of funds or property spe¬ 
cifically bequeathed can be used to pay debts of the 
testator, if there is sufficient property not specifi¬ 
cally bequeathed, 39 and a bequest of rents and profits 
will not be charged with payment of the debts where 
it was the testator’s intention that they be paid 
from the corpus of the estate. 40 Where a will de¬ 
vises land charged generally with the payment of the 
debts of testator, the devisee is entitled to retain 
the rents, income, and profits from the real estate, 
collected by him up to the time the real estate is 
sold to pay the debts of the testator. 41 On a gift of 
a life interest in the residue of his estate, interest 
or debts of testator accruing after his death should 
be paid out of the income of his gross estate. 42 

Where the will separates the income from the es¬ 
tate, makes distribution thereof to a designated lega¬ 
tee, and says nothing on the subject of expenses of 
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administration, the intention is reasonably inferred 
that the income which accrues will be due the 
beneficiary named, free from administration ex¬ 
penses; 43 but where the will devises a life estate, 
and makes no specific grant of the income to the 
life tenant from which it can be reasonably in¬ 
ferred that it is to be free from the burden of ex¬ 
penses of probate administration, and is devoid of 
any words which indicate that the property which 
is to go to the remainderman shall undergo any 
diminution during the continuance of the life estate, 
such administration expenses are payable out of in¬ 
come. 44 

§ 1319. - Undisposed of Property 

Generally, property undisposed of by the will must 
first be resorted to for payment of testator’s debts and 
administration expenses, regardless of an express direc¬ 
tion to sell certain property and apply the proceeds to 
the payment of debts, or a bequest of property subject- 


lect rents merely makes such rents 
liable for debts and expenses if need¬ 
ed for that purpose, and do not im¬ 
pose for that purpose equal liability 
on specific bequests and devises and 
residuary estate. 

Miss.—Gaines v. Klein, 34 So.2d 489, 
203 Miss. 271. 

Prior to allotment of dower 

Expenses of administration of the 
estate prior to allotment of dower 
should be paid from profits arising 
from assets of the estate during that 
period, because such expenses are 
necessarily incurred in interest of 
the estate in gross, and should come 
out of it. 

Fla.—Murphy v. Murphy, 170 So. 856, 
125 Fla. 855. 

Expenses of preserving estate 

Dividing income of testator’s es¬ 
tate between testator’s widow and 
child before deducting costs of main¬ 
taining and preserving assets of es¬ 
tate for particular period held er¬ 
roneous, since expenses of preserv¬ 
ing estate after testator’s death and 
prior to distribution should be paid 
from profits arising from assets of 
estate during such period, and re¬ 
mainder could then be divided be¬ 
tween widow and child. 

Fla.—Henderson v. Usher, 170 So. 
846, 125 Fla. 709. 

37. Pa.—In re Neide’s Estate, 22 
Pa.Dist. 563. 

38. Pa.—In re Carlon, 26 Pa.Dist. 
563. 

39. Pa.—In re Anspach's Estate, 16 
Pa.Dist. 176. 

R.I.—In re Martin, 54 A. 589, 25 R.I. 

1 . 

The expenses of administration 

cannot be charged against property 
income earned during the adminis¬ 
tration of an estate where there is 


a provision in the will specifically 
disposing of such income. 

Ariz.—In re Balke’s Estate, 276 P.2d 
527, 78 Ariz. 102. 

40. Colo.—Davis v. Harbaugh, 230 
P. 103, 76 Colo. 73. 

69 C.J. p 1226 note 64. 

Bequest to widow 

Under will giving widow the home 
and income from remainder of prop¬ 
erty during her life, testator’s in¬ 
tention was that widow, in lieu of 
statutory rights, should have home 
and life income for her support and 
benefit, and court properly ordered 
that funds to pay testator’s debts 
and charges should be secured by 
mortgaging farm land rather than 
from income and rentals bequeathed 
to widow. 

Iowa.—In re Thompson's Estate, 12 
N.W.2d 818, 234 Iowa 412. 

Intention to charge corpus not shown 
Will that devised property to hus¬ 
band for life, and provided that on 
his death all property should re¬ 
vert to daughter, indicated no intent 
that husband was to have income 
from property undiminished by ad¬ 
ministration expenses, or that cor¬ 
pus should be sold to pay such ex¬ 
penses, but indicated that remainder¬ 
man was to receive corpus undimin¬ 
ished. 

Cal.—In re Xydias, 227 P.2d 468, 102 
C.A.2d 404. 

41. N.J.—In re Boyle's Estate, 30 A. 
2d 827, 133 N.J.Eq. 149. 

N.Y.—In re Wellman’s Estate, 266 
N.Y.S. 447, 148 Misc. 102. 

Pa.—In re Brownback’s Estate, Orph., 
57 Montg.Co. 133. 

69 C.J. p 1226 note 65. 

Xiien given to creditor 
A lien on testatrix' lands by vir¬ 
tue of direction in will for payment 
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of her debts is given directly to 
creditor himself, and until he en¬ 
forces lien or court takes custody 
of lands, income therefrom belongs 
to devisee thereof. 

N.J.—In re Boyle’s Estate, 30 A.2d 
827, 133 N.J.Eq. 149. 

Bents received from receiver 

Where devisee of mortgaged prem¬ 
ises received no rent therefrom be¬ 
tween time of mortgagor’s death and 
subsequent institution of foreclosure 
suit which deprived her completely 
of the property, and only evidence 
of amount of rents received from re¬ 
ceiver appointed in foreclosure was 
inventory filed in mortgagor's es¬ 
tate, which was inadmissible, devisee 
was not liable to mortgagor’s credi¬ 
tor under statute governing devisee's 
liability to discharge devisor’s debts 
out of rents and profits of land de¬ 
vised. 

Ill.—First Nat. Bank of Chicago v. 
McCarthy, 79 N.E.2d 868, 334 Ill. 
App. 480. 

42. N.J.—Berger v. Burnett, 123 A. 
879, 95 N.J.Eq. 643. 

Time loans 

With respect to property subject 
to a life estate, it was proper for 
executor to charge to principal the 
interest accruing prior to testator’s 
death on time loans evidenced by de¬ 
cedent’s notes secured by collateral, 
and to charge to income due the 
life tenant the interest on such loans 
accruing after his death. 

Conn.—Hayward v. Plant, 119 A. 341, 
98 Conn. 374. 

43. Cal.—In re Xydias, 227 P.2d 468, 
102 C.A.2d 404. 

44. Cal.—In re Xydias, supra—In 
re Jameson’s Estate, 208 P.2d 54, 93 
C.A.2d 35. 
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Ing It, as against other property bequeathed, to the pay¬ 
ment of debts. 

While the testator may, by charging specified 
property with the payment of his debts, exempt un¬ 
disposed of property from such payment, 45 his in¬ 
tention to do this must be very clearly manifested by 
the terms which he uses, 46 since as a general rule, 
regardless of an express direction to sell certain 
property and apply the proceeds to the payment of 
his debts, 47 or a bequest of property subjecting it, 
as against other property bequeathed, to the payment 
of debts, 43 property undisposed of by the will must 


first be resorted to for payment of testator's debts 
and administration expenses. 49 Thus, undisposed 
of personalty is liable for the payment of testator's 
debts before personalty disposed of by the will. 50 
Undisposed of realty is liable for the testator’s debts 
before specific legacies, 51 but not a general be¬ 
quest, 59 although the contrary has also been held. 53 

Lapsed legacies will be first applied before resort 
will be had to the residuary legacies effectually de¬ 
vised or bequeathed, 54 and such rule has been ap¬ 
plied in the case of a lapsed legacy of part of the 
residue, 56 but it has also been held that debts and 


45. Ky.—Corpus Juris quoted lu Mc¬ 
Kinney v. Mt. Sterling Nat. Bank, 
220 S.W.2d 379, 382, 310 Ky. 186- 
Corpus Juris quoted iu McLeod v. 
Andrews, 196 S.W,2d 473, 476, 303 
Ky. 46. 

Tex.—Brooking v. McCutchen, Civ. 

App., 136 S.W.2d 197. 

69 C.J. p 1226 note 67. 

Charge on certain property see su¬ 
pra § 1317 b. 

46. Ky.—Corpus Juris quoted la Mc¬ 
Kinney v. Mt. Sterling Nat. Bank, 
220 S.W.2d 379, 382, 310 Ky. 186 
—Corpus Juris quoted iu McLeod 
v. Andrews, 196 S.W.2d 473, 476, 
303 Ky. 46—Corpus Juris cited in 
Northcutt's Ex’x v. Farmers Nat. 
Bank, 166 S.W.2d 971, 973, 292 
Ky. 628, 144 A.L.R. 472. 

N.C,—Swann v. Swann, 68 N.C. 297. 

Pact that testator used word “es¬ 
tate,” in provision of will directing 
that his debts including expense 
of last sickness and burial should 
first be paid out of his estate, did 
not show intention to limit scope of 
word to property disposed of by will 
and codicil, to exclusion of person¬ 
alty as to which testator died in¬ 
testate, where testator used no qual¬ 
ifying words anywhere in will indi¬ 
cating that estate out of which he 
desired his debts to be paid was any¬ 
thing less than all his property. 

Ind.—Piersol v. Hays, 47 N.B.2d 838, 
113 Ind.App. 214. 

47. Ky.—Corpus Juris quoted lu Mc¬ 
Kinney v. Mt. Sterling Nat. Bank, 
220 S.W.2d 379, 382, 810 Ky. 186 
—Corpus Juris quoted lu McLeod 
v. Andrews, 196 S.W.2d 473, 476, 
303 Ky. 46. 

N.C.—Swann v. Swann, 68 N.C. 297. 

48. Ky.—Corpus Juris quoted lu Mc¬ 
Kinney v. Mt. Sterling Nat Bank, 
220 S.W.2d 379, 382, 310 Ky. 186 
—Corpus Juris quoted lu. McLeod 
v. Andrews, 196 S.W.2d 473, 476, 
303 Ky. 46. 

69 C.X P 1226 note 70. 

49. Cal.—In re Kelleher's Estate, 272 
P. 1060, 205 C. 757. 

Ky.—Corpus Juris quoted lu McKin¬ 
ney v. Mt Sterling Nat Bank, 220 
S.W.2d 379, 382, 310 Ky. 186—Lou¬ 


isville Trust Co. v. Walter, 207 
S.W.2d 328, 306 Ky. 756—Corpus 
Juris quoted iu McLeod v. An¬ 
drews, 196 S.W.2d 473, 476, 303 
Ky. 46—Corpus Juris cited lu 
Northcutt's Ex'x v. Farmers Nat 
Bank, 166 S.W.2d 971, 973, 292 
Ky. 628, 144 A.L.R. 472—Green way 
v. Irvine's Ex'r, 28 S.W.2d 760, 234 
Ky. 697—Strode v. Strode, 280 S. 
W. 921, 213 Ky. 179. 

Miss.—Corpus Juris quoted lu Tem¬ 
ple v. First Nat Bank of Meridian, 
30 So.2d 605, 608, 202 Miss. 92. 
N.J.—Fidelity Union Trust Co. v. 

Laise, 60 A.2d 260, 142 N.J.Eq. 366. 
N.Y.—In re Michigan’s Will, 132 N. 
Y.S.2d 655, 206 Misc. 239—In re 
Campbell’s Estate, 13 N.Y.S.2d 
773, 171 Misc. 760, affirmed In re 
Campbell's Will, 26 N.Y.S.2<1 491, 
261 App.Div. 899—In re Wright's 
Estate, 2 N.Y.S.21 26, 166 Misc. 
62—In re Sloat’s Will, 256 N.Y.S. 
247, 143 Misc. 170. 

In re Furbish's Estate, 69 N.Y. 
S.2d 568. 

Pa.—In re Dysart's Estate, Orph., 86 
Pittsb.Leg.J. 442. 

S.C.—Gist v. Craig, 141 S.B. 26, 142 
S.C. 407. 

Wash.—In re Cloninger’s Estate, 112 
P.2d 139, 8 Wash.2d 348. | 

69 C.J. p 1226 note 71—24 C.J, p 
459 note 32 [c]. 

Reason for rule 

Property not disposed of by a will 
must first be resorted to for the 
payment of demands against the es¬ 
tate because the law endeavors to 
carry out the intent of the testator 
as far as possible, and therefore 
property not disposed of by the 
will should be so applied as to ren¬ 
der it certain that the dispositions 
actually made by testator will be 
effective. 

Cal.—In re Hall’s Estate, 190 P. 364, 
183 C. 61. 

Miss,—Corpus Juris quoted lu Tem¬ 
ple v. First Nat. Bank of Meridian, 
30 So.2d 605, 608, 202 Miss. 92. 

Failure of power 

Where trusts set forth in a cer¬ 
tain paragraph of the will of tes¬ 
tator’s widow for the benefit of the 
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children of her son were void with 
respect to the estate over which she 
had the power of appointment be¬ 
cause of the partial failure of the 
power so that appointive estate went 
to her son, equitable considerations 
required that the appointive estate 
bear the burden of debts and miscel¬ 
laneous expenses. 

N.Y.—In re Peace’s Will, 19 N.Y.S. 
2d 181, 259 App.Div. 838, motion 
granted 22 N.Y.S.2d 464, 259 App. 
Div. 1117. 

50. Miss.—Temple v. First Nat. Bank 
of Meridian, 30 So.2d 606, 202 
Miss. 92. 

N.Y.—In re Michigan's Will, 132 N. 
Y.S,2d 655, 206 Misc. 239. 

In re Furbish’s Estate, 69 N.Y. 
S.2d 568. 

69 C.J. p 1227 note 72. 

51. Iowa—Ramsey v. Ramsey, 186 
N.W. 627, 192 Iowa 1356. 

Ky.—McKinney v. Mt. Sterling Nat 
Bank, 220 S,W.2d 379, 310 Ky. 186 
—Strode v. Strode, 280 S.W. 921, 
213 Ky. 179. 

Miss.—Temple v. First Nat. Bank of 
Meridian, 30 So.2d 605, 202 Miss. 
92. 

69 C.J. p 1227 note 73. 

Testatrix’s intention to make spe¬ 
cific devise of real property did not 
prevent use thereof to satisfy costs 
of administration, where devise fail¬ 
ed and undevised personalty was in¬ 
sufficient to pay costs. 

Ky.—Greenway v. Irvine’s Ex’r, 28 S. 
W.2d 760, 234 Ky. 597. 

52* Ind.—Scott v. Morrison, 5 Ind. 
551. 

69 C.J. p 1227 note 74, 

53. Ala—Lightfoot v. Lightfoot’s 
Ex’r, 27 Ala 351. 

54. Ky.—McKinney v. Mt. Sterling 
Nat. Bank, 220 S.W.2d 379, 310 Ky. 
186—Northcutt’s Ex’x v. Farmers 
Nat. Bank, 166 S.W.2d 971, 292 
Ky. 628, 144 A.L.R. 472. 

55. Cal.—In re Hall's Estate, 190 
P. 364, 183 C. 61. 

Ky.—Corpus Juris quoted in McLeod 
v. Andrews, 196 S.W.2d 473 , 476 , 
$03 Ky. 46. 
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expenses should be paid from the estate in its entire¬ 
ty rather than from the lapsed residual legacies. 56 
Undisposed of personalty must be applied to debts 
before undisposed of realty. 57 The personal estate 
being exhausted, undisposed of realty must be ap¬ 
plied before realty specifically devised, 58 and a mere 
charge on devised real estate will not protect de¬ 
scended real estate from being first applied. 59 De¬ 
scended lands must pay all debts for which the real 
estate is liable in exoneration of all but residuary 
legacies or other lands specifically devised for the 
payment of debts. 60 


§ 1320. - Residuum 

In the absence of any testamentary provisions to the 
contrary, property constituting the residuum of the tes¬ 
tator's estate and disposed of by the residuary clause 
in his will is to be applied in payment of his debts and 
expenses of administration before any of the property 
otherwise disposed of. 

Property constituting the residuum of the testa¬ 
tor^ estate and disposed of by the residuary clause 
in his will is to be applied in payment of his debts 
and expenses of administration, before any of the 
property otherwise disposed of 61 in the absence of 
any testamentary provisions to the contrary; 62 and 


66. N.Y.—In re Haaser’s Will, 62 N. 
Y.S.2d 537—In re Miller's Will, 
60 N.Y.S.2d 224. 

67. Miss.—Temple v. First Nat 
Bank of Meridian, 30 So.2d 605, 
202 Miss. 92. 

68. Miss.—Temple v. First Nat. 
Bank of Meridian, supra. 

69 C.J. p 1227 note 79. 

69. Pa.—Commonwealth v. Shelby, 
13 Serg. & R. 348. 

60. N.C.—Robards v. Wortham, 17 
N.C. 173, 22 Am.D. 738. 

61. Cal.—In re Welsh's Estate, 200 
P.2d 139, 89 C.A.2d 43—In re Hen¬ 
drix’ Estate, 176 P.2d 398, 77 C.A. 
2d 647—In re De Santi’s Estate, 
128 P.2d 434, 53 C.A.2d 716—Pru¬ 
dential Petroleum Co. v. Peck, 22 
P.2d 559, 132 C.A. 4. 

Colo.—Mellor v. Bennet, 70 P.2d 356, 
101 Colo. 43. 

Iowa.—In re McAllister’s Estate, 183 
N.W. 596, 191 Iowa 906. 

Ky.—Powell's Adm’r v. Powell, 88 
S.W.2d 694, 261 Ky. 705. 

Me.—Bragdon v. Smith, 12 A.2d 665, 
136 Me. 474. 

Mass.—Goodfellow v. Newton, 69 N. 
E.2d 569, 320 Mass. 405, 168 A. 
L.R. 698—Macomber v. King, 192 
N.E. 926, 288 Mass. 381. 

Miss.—Corpus Juris cited In. Gaines 
v. Klein. 34 So.2d 489, 491, 203 
Miss. 271—Benton v. Friar, 157 
So. 356, 171 Miss. 861—Anderson 
v. Gift, 126 So. 656, 156 Miss. 736. 

N.H.—Duncan v. Bigelow, 72 A.2d 
497, 96 N.H. 216. 

N.J.—In re Gardner’s Estate, 113 A. 
2d 527, 35 N.J.Super. 163. 

Turner v. Cole, 179 A. 113, 118 
N.J.Eq. 497. 

N.M.—Wollard v. Sulier, 282 P.2d 
991, 55 N.M. 326. 

N.Y.—In re Hund’s Will, 42 N.Y.S. 
2d 505, 266 App.Div. 379. 

In re Cronise’s Estate, 6 N.Y.S. 
2d 392, 167 Misc. 310. 

Ohio.—Corpus Juris cited In In re 
Dickey’s Estate, 94 N.E.2d 223, 226, 
87 Ohio App. 255, 20 A.L.R.2d 1220 
—Huntington Nat. Bank of Colum¬ 
bus v. Roan, App., 43 N.E.2d 769. 

Corpus Juris quoted iu Shively 
v. Perrine, Prob., 67 N.E.2d 32, 
37. 


Or.—In re Shepherd’s Estate, 49 P.2d 
448, 152 Or. 15. 

Pa.—In re Eichar’s Estate, Orph., 30 
West.L.J. 1. 

R.I.—Hooker v. Drayton, 33 A.2d 206, 
69 R.I. 290, 150 A.L.R. 723. 

Va.—Baylor v. National Bank of 
Commerce of Norfolk, 72 S.E.2d 
282, 194 Va. 1. 

Wash.—In re Hickman’s Estate, 250 
P.2d 524, 41 Wash.2d 519. 

69 C.J. p 1227 note 83. 

Ample residuary estate 
In determining whether will should 
be interpreted as requiring that debts 
and expenses be charged to realty and 
personalty specifically devised to ben¬ 
eficiary for life, or should be charged 
to residuary estate, court could con¬ 
sider fact that, if debts and expenses 
were charged against realty and per¬ 
sonalty specifically devised to life 
tenant, there would he little left for 
life tenant, and that there was am¬ 
ple residuary estate to take care of 
all indebtedness and expenses with 
considerable left over. 

Iowa.—In re Ritter’s Estate, 32 N.W. 
2d 666, 239 Iowa 799, 2 A.L.R.2d 
1301. 

Corpus or income 

(1) Where there is a gift of a life 
interest in the residuary estate, the 
interest on testator's debts accru¬ 
ing after his death should be charg¬ 
ed against income; but where execu¬ 
tors properly paid taxes levied on 
lands of corporation in which tes¬ 
tator was interested and insurance 
premiums to keep the status quo un¬ 
til sale of the lands or the shares 
could be effected, such payment, 
which resulted in increasing the re¬ 
siduary estate, should be charged 
against corpus and not against in¬ 
come. 

N.J.—Brown v. Fidelity Union Trust 
Co., 39 A.2d 120, 135 N.J.Eq. 404. 

(2) Where churches, as legatees 
under will, would take in value about 
four fifths of estate, and life tenants 
would take about one fifth, with tes¬ 
tator’s heirs given one dollar each, 
extraordinary compensation allowed 
executor and attorneys for defense 
of contest of such will was payable 
from the residuum from which came 
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the life estates and the fee estate of 
the churches. 

Ohio.—In re Spidel’s Estate, App., 
110 N.E. 2d 718. 

Held not a residuary devise 

A devise of “all my real property’* 
to testator’s wife, following cash 
legacies and bequest of “all the rest 
of my personal property” to sons, 
was not intended as a “residuary de¬ 
vise” within meaning of statutes 
making residuary devises primarily 
subject to payment of debts and ad¬ 
ministration expenses. 

Cal.—In re Marinos’ Estate, 102 P.2d 
443, 39 C.A.2d 1. 

Payment from general estate 

Funeral and administration ex¬ 
penses and debts of testator are pay¬ 
able out of general estate before 
residuary is determined. 

N.Y.—In re Krom’s Will, 86 N.Y.S. 
2d 628. 

62. Mass.—Plunkett v. Old Colony 
Trust Co., 124 N.E. 265, 233 Mass. 
471, 7 A.L.R. 696. 

Ohio.—Corpus Juris quoted in Shive¬ 
ly v. Perrine, Prob., 67 N.E.2d 32, 
37. 

Statutory provision for payment 
of debts, expenses of administration, 
and family allowance out of residu¬ 
ary estate under specified circum¬ 
stances is controlling, only if no con¬ 
trary testamentary intent appears 
from language of will and will makes 
provision for residuary legatees and 
devisees. 

Cal.—In re Keller’s Estate, 286 P.2d 
889, 134 C.A.2d 232. 

Expenses of ancillary administration 
Where will directed executor to 
pay all death duties, legacy, trans¬ 
fer or inheritance taxes, or other 
similar taxes howsoever designated, 
by whatever jurisdiction imposed, 
out of residuary estate, and testa¬ 
trix directed executor to pay mere¬ 
ly her just debts and funeral expens¬ 
es, testatrix did not intend to charge 
her residuary estate with expenses 
of ancillary administration in Cali¬ 
fornia or to exonerate devisees of 
realty located in that state from 
such expenses. 

R.I.—Lucy C. Ayers Home For Nurs¬ 
es v. Fales, 73 A.2d 104, 77 R.L 
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the residuary property is to be first applied to the 
payment of debts especially where there is a testa¬ 
mentary direction to such effect. 63 Residuary per¬ 
sonalty is to be looked to first 64 and, if insufficient, 
then legacies of personalty should be applied before 
the residuary real estate is taken. 65 However, 
residuary real estate may be taken before specific 
legacies where so intended by the testator, 66 as 
where realty and personalty are so blended into one 
fund in the residuum as to charge them equally with 
the debts; 67 and where a residuary gift is expressly 
made subject to payment of debts and legacies, either 
personalty or realty may properly be used for pay¬ 
ment thereof. 68 

Where the testator leaves no personal estate, all 
lands included in a residuary devise are liable for 
the debts of the testator. 69 Residuary real prop¬ 
erty must be exhausted before a specific devise can 
be charged. 70 The fact that part of the residuum 
is given after payment of debts does not exonerate 
the balance of the residue from liability for a pro¬ 
portionate share, 71 unless an intent to the contrary 
is manifested by the terms of the will. 72 Where a 
testator, after making a specific bequest, directs 
that the balance of the estate, after payment of his 


debts, be divided, the residuum is subject to pay¬ 
ment of such debts notwithstanding it would ordi¬ 
narily be exempt therefrom because consisting of 
proceeds from insurance. 73 Where a specific be¬ 
quest is expressly charged with the payment of debts, 
and there is also a charge on the residuum, the re¬ 
siduum is primarily liable. 74 The acceptance of a 
legacy “of all the residue of my estate out of which 
it is my will that he pay all my just debts” implies 
a promise on the part of the legatee to pay all such 
debts. 75 

Fractional bequests. Where the will grants only 
a fractional bequest and the remainder, the rule that 
the residuum is primarily liable for debts does not 
apply and administration expenses are borne by the 
entire estate, in the absence of stipulation to the 
contrary. 76 

§ 1321. - Specific Gifts 

Specific legacies or devises may be liable for the 
payment of debts, but they are considered as primarily 
exonerated and are to be applied only after general gifts. 

While a specific legacy is considered as primarily 
exonerated from the payment of debts, 77 yet, since 


37, opinion supplemented 73 A. 2d 
763, 77 R.I. 37. 

63. N.Y.—In re Lathers’ Will, 64 N. 
Y.S.2d 757. 

64. N.C.—Knight v. Knight, 59 N. 
C. 134. 

65. N.Y.—In re Manley’s Estate, 145 
N.Y.S.2d 687, 1 Misc.Sd 61. 

In re Chertow’s Estate, 109 N.Y. 
S.2d 567. 

N.C.—:Knight v. Knight, 59 N.C. 134. 

66. N.Y.—In re Patterson's Will, 73 
N.Y. S. 2d 433. 

Nonhuslness obligations 

Where testator specifically* be¬ 
queathed his business to sister and 
infant nieces subject only to pay¬ 
ment of debts and claims connected 
with said business and left residue 
of his estate to his wife, appoint¬ 
ment of temporary administratrix 
for purpose of liquidating business 
for benefit and protection of legatees, 
two of whom were alien infants, did 
not render their legacy subject to 
decedent's and estate’s nonbusiness 
obligations until residuary estate 
was exhausted, even though residu¬ 
ary estate consisted solely of real 
estate. 

N.Y.—In re Chertow’s Estate, 109 N. 
Y.S.2d 567. 

67. D.C.—Vogel v. Saunders, 92 p. 
2d 984, 68 App.D.C. 31. 

Corpus of trust 

Where trustees, who received re¬ 
siduary real estate under will, were 
to collect rents, support certain per¬ 


sons, pay taxes, upkeep, and put re¬ 
maining money into corpus of trust, 
and corpus was to be sold and pro¬ 
ceeds given to beneficiaries on ter¬ 
mination of trust, gift in trust was 
of a mixed residue, which would be 
primarily liable for debts, expenses, 
and inheritance taxes, to exclusion 
of legacies. 

N.M.—Wollard v. Sulier, 232 P.2d 
991, 55 N.M. 326. 

68. R.I.—Rhode Island Hospital 
Trust Co. v. Sherman, 159 A. 740, 
52 B.I. 207. 

69. N. J.—Hattersley v. Bissott, 30 
A. 86, 52 N.J.Eq. 693. 

69 C.J. p 1228 note 85. 

70. Ohio.—Corpus Juris quoted In 
Shively v. Terrinc, Prob., 67 N.E. 
2d 32, 37. 

69 C.J. p 12 28 note 89. 

71. N.H.—Stevens v. Underhill, 36 
A. 370, 67 N.H. 68. 

72. Division among collateral heirs 

Under will directing payment of 
testatrix’ debts, making specific be¬ 
quests, and providing that residue 
should be distributed one half to 
niece, and one fourth to great niece, 
and that after all bequests were car¬ 
ried out and “all indebtedness paid” 
balance should be divided among 
collateral heirs, quoted phrase was 
not “surplusage” but referred to all 
debts including those of estate, and 
hence debts of estate were payable 
out of remaining one fourth as 
against contention that such debts 
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should be deducted before paying leg¬ 
acies to niece and great niece. 

La.—Succession of Price, 13 So.2d 
240, 202 La. 842. 

73. Miss.—Lintonia Building & Loan 
Ass’n v. McRaven, 150 So. 213, 167 
Miss. 803. 

74. Va.—Harrison v. Haskins, 2 
Patt. & It 388. 

75. Ohio.—Puller v. McEwen, 17 
Ohio St. 288. 

76. N.J.—In re Gardner’s Estate, 
113 A.2d 527, 36 N.J.Super. 163. 

77. Ariz.—In re Balko’s Estate, 276 
P.2d 527, 78 Ariz. 102. 

Cal.—In re Woodward’s Estate, 31 
C. 595. 

Miss.—Benton v. Priar, 157 So. 356, 
171 Miss. 361. 

N.H.—Duncan v. Bigelow, 72 A.2d 
497, 96 N.H. 216. 

N.J.—Lange v. Lange, 12 A.2d 840, 
127 N.J.Eq. 315. 

N.Y.—In re Seeley’s Estate, 50 N. 
Y.S.2d 548. 

Or.—Putnam v. Jenkins, 285 P.2d 
532, 204 Or. 691. 

Wash,—In re Belknap’s Estate, 123 
P.2d 358, 12 Wash.2d 643. 

Business given in trust 

Interest accruing on obligations 
incurred by testator should be paid 
out of corpus of estate of testator, 
first out of the personalty and then 
out of the realty other than testa¬ 
tor's business which had been given 
in trust to trustee to operate after 
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all of the testator’s property is liable for his debts, 
as discussed in Executors and Administrators § 478, 
specific legacies or devises may be liable therefor. 78 
However, a specific legacy 79 or devise 80 is to be ap¬ 
plied only after general gifts. It has been held that 
a specific legacy should be applied ahead of real 
estate specifically devised, 81 unless the real and per¬ 
sonal estate is blended, 82 although it has also been 
held that both must contribute pro rata. 83 As among 
themselves specific bequests 84 and specific devises 85 
are to be applied pro rata. The general rule that 
specific legacies are not to be touched to pay debts 
until general legacies are first exhausted for that 
purpose is not applicable where the testator disposed 
of his own real estate by devise and of the estate 
over which he had the power of appointment by 
three specific devises and a residuary clause, since 
the rule would not apply to the property appointed 
until the donee’s own property was first exhausted. 86 


WILLS §§ 1321-1322 

§ 1322. -Real and Personal Property 

a. In general 

b. Exoneration of personalty 

c. Charging of realty 

a. In General 

Generally, the personal estate of the testator must 
first be resorted to for the payment of his debts before 
subjecting realty thereto, even though by reason of 
statutory provisions the realty is answerable; but If it 
clearly appears from the will that the intention of the 
testator was otherwise, his intention will be carried out. 

The general rule as to the order in which a 
decedent’s property is liable for the payment of his 
debts is that the personal estate must first be re¬ 
sorted to and, if necessary, exhausted in the payment 
of the debts and then the realty may be subjected, 
as discussed in Executors and Administrators § 
479, and this rule will be followed even though by 
reason of statutory provisions the realty is answer- 
able 87 unless it clearly appears from the will that 


testator’s death and pay income to 
testator's widow. 

Ohio.—Holmes v. Hrobon, 103 N.E. 
2d 845, 93 Ohio App. 1, affirmed in 
part and reversed in part on other 
grounds 110 N.E.2d 574, 158 Ohio 
St. 508. 

78. Conn.—Hewitt v. Sanborn, 130 
A. 472, 103 Conn. 352. 

Ky.—Young v. Madison’s Ex’r, 66 
S.W.2d 1, 252 Ky. 99. 

N.Y.—In re Tuck’s Estate, 11 N.Y.S. 

2d 790, 171 Misc. 37. 

Tex.—Freeman v. Banks, Civ.App., 
91 S.W.2d 1078, error refused. 

69 C.J. p 1228 note 96. 

79. Cal.—In re Bragg, 134 P. 1140, 
166 C. 103. 

In re De Santi's Estate, 128 P.2d 
434, 53 C.A.2d 716. 

Ill.—In re Brown's Estate, 12 N.E. 

2d 710, 293 Ill.App. 373. 

Miss.—Benton v. Friar, 157 So. 356, 
171 Miss. 361. 

Mo.—Rohde v. Metropolitan Life Ins. 
Co., Ill S.W.2d 1006, 233 Mo.App. 
865. 

N.Y.—In re Davidson’s Estate, 89 N. 
Y.S.2d 221—In re Seeley's Estate, 
50 N.Y.S.2d 548. 

Pa.—In re Eichar’s Estate, Orph., 30 
West.L.J. 1. 

Wash.—In re Hickman’s Estate, 250 
P.2d 524, 41 Wash.2d 519. 

69 C.J. p 1228 note 97. 

All expenses 

Where will directed that executor 
pay all of decedent’s just debts, to¬ 
gether with necessary expenses of 
administering estate, it was intention 
of testator that all expenses inci¬ 
dent to administration of estate, in¬ 
cluding expenses arising by reason 
of a will contest suit, should be paid 
out of general assets of estate, and 


specific legatees and devisees should 
not bear any portion thereof. 

Ohio.—In re Dickey’s Estate, 94 N. 
E.2d 223, 87 Ohio App. 255, 20 A. 
L.B.2d 1220. 

Specific legacy held intended 
A will making no provision for 
payment of debts, funeral expenses, 
and administration expenses, and 
giving wife homestead and contents 
absolutely and one third of remain¬ 
der absolutely, and after two gen¬ 
eral legacies giving the “remaining 
portion” of remainder in trust was 
intended by testator to provide a 
specific legacy to wife not subject 
to reduction or charge for debts and 
administration expenses. 

N.Y.—In re Haslett’s Estate, 74 N. 

Y.S.2d 294, 190 Misc. 49 6. 

Failure to give notice of claim 

If administrator paid residuary 
estate to residuary legatee after the 
expiration of the notice to creditors 
and before administrator had notice 
of a particular claim, such claim¬ 
ant was not entitled to have its 
claim paid out of the special legacy 
retained by administrator for such 
special legatee. 

Md.—Maryland Casualty Co. v. State, 
111 A. 825, 137 Md. 144. 

80. Ark.—Goforth v. Goforth, 154 
S.W.2d 819, 202 Ark. 1017. 

Cal.—In re Bragg, 134 P. 1140, 166 C. 
103. 

Conn.—Hewitt v. Beattie, 138 A. 795, 
106 Conn. 602. 

Ill.—In re Brown’s Estate, 12 N.E. 

2d 710, 293 Ill.App. 373. 

Ohio.—In re Dickey's Estate, 94 N. 
E.2d 223, 87 Ohio App. 255, 20 A. 
L.R.2d 1220. 

69 C.J. p 1228 note 98. 

Residuary estate 

Where will provided that “subject 
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to” payment of testator's debts tes¬ 
tator’s residence property and fur¬ 
nishings should be given to named 
beneficiary for life with remainder 
to charities and that residue of prop¬ 
erty should be sold and converted in¬ 
to money and money divided among 
named relatives, and that executor 
should not sell residence property 
during life tenant’s lifetime, debts 
and expenses were chargeable to 
residuary estate, and not to resi¬ 
dence property and furnishings. 

Iowa.—In re Ritter’s Estate, 32 N.W. 
2d 666, 239 Iowa 788, 2 A.L.R.2d 
1301. 

81. Ohio.—Huntington Nat. Bank of 
Columbus v. Roan, App., 43 N.E.2d 
769. 

Pa.—In re Eberly’s Estate, Orph., 36 
Berks Co. 99. 

69 C.J. p 1228 note 99. 

82. N.J.—Langstroh v. Golding, 3 A. 
151, 41 N.J.Eq. 49. 

69 C.J. p 1228 note 1. 

83. Ky.—Young v. Madison’s Ex’r, 
66 S.W.2d 1, 252 Ky. 99. 

Or.—Ladd & Bush Trust Co. v. Kurtz, 
127 P.2d 732, 169 Or. 225. 

69 C.J. p 1228 note 2, 

84. Mo.—In re Bernheimer’s Es¬ 
tate, 176 S.W.2d 15, 352 Mo. 91. 

69 C.J. p 1228 note 3. 

85. Ohio.—Reibold v. Evans, 29 N. 
E.2d 369, 65 Ohio App. 123. 

69 C.J. p 1228 note 4. 

86. Mass.—Tuell v. Hurley, 91 N.E. 
1013, 206 Mass. 65. 

87. Va.—Frasier v. Littleton's Ex’rs, 
40 S.E. 108, 100 Va. 9. 

69 C.J. P 1229 note 7. 

Specific devise 

Statutory liability of realty for 
debts of deceased when personalty 
is insufficient for their payment is 
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the intention of the testator was otherwise, 88 in 
which case the rule will not be applied so as to defeat 
his intention. 89 Even realty as to which a testator 
died intestate cannot be used for payment of debts 
until the general personal estate has been exhaust¬ 
ed. 90 This rule is not altered by a statutory provi¬ 
sion requiring the devisee of mortgaged property 
to satisfy the debt from his own property. 91 

If the personal assets are sufficient to pay all the 
debts of the testator his indebtedness does not be¬ 
come a charge on the realty in the hands of the 
devisees or their grantee, 92 especially where it was 
intended by the testator that real property be ex¬ 
empted from the payment of his obligations, 93 but 
where both realty and personalty are expressly 
charged with the payment of debts they must con¬ 
tribute pro rata. 94 A bequest of all personalty, 
without making any provision in the will for pay¬ 
ment of debts, operates as a bequest of the per¬ 
sonalty on condition the legatee pay the debts. 95 

Devise in lieu of dower. If oersonalty is insuffi¬ 
cient to pay debts, or the land is expressly charged 
with payment of debts, the devise to the wife in 
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lieu of dower is liable to be sold to pay debts of the 
estate. 96 

Blending of real and personal property . When the 
effect of the will is to blend the real and the per¬ 
sonal property, the whole is chargeable with the 
payment of the debts of the testator. 97 Such is 
the effect of a testamentary direction to pay debts 
out of “personal property and estate.” 98 However, 
the fact that testator devised both realty and per¬ 
sonalty en masse in the residuary clause of his will 
has been held not to manifest an intent on his part 
to subject realty and personalty equally to the pay¬ 
ment of his debts. 99 

b. Exoneration of Personalty 

A testator may give his personal estate Immunity 
from debts and Impose their discharge on his real estate, 
but the intent to do so must be clearly apparent. 

A testator may give his personal estate immunity 
from debts and impose their discharge on his real 
estate. 1 In order to exonerate the personal estate 
from debts and expenses and make the real estate 
primarily liable it is not sufficient to charge the 
realty, but it must also clearly appear that the testa- 


not affected by specific devise of 
realty. 

Ala.—Hammond v. Bibb, 174 So. 634, 
234 Ala. 192. 

Third parties 

Where land is devised by will, 
rights of third parties may be ac¬ 
quired by judgment or otherwise, 
oven though subject to the demands 
of creditors of the decedent. 

Ill.—Alward v. Borah, 44 N.E.2d 865, 
381 Ill. 134. 

88. Iowa.—Luckenbill v. Bates, 263 
N.W. 811, 220 Iowa 871, 103 A.L.R. 
252. 

Miss.—Temple v. First Nat Bank of 
Meridian, 30 So.2d 605, 202 Miss. 

92. 

N.Y.—In re Stem’s Estate, 275 N.Y. 
3. 458, 153 Misc. 442. 

In re Lathers’ Will, 64 N.Y.S. 
2d 757. 

69 C.J. p 1229 note 8. 

Intention to charge realty not shown 
III.—Suiter v. Suiter, 37 N.E.2d 561, 
511 Ill.App. 618. 
language of will 

la determining whether testator 
intended to make personalty primari¬ 
ly -chargeable with payment of debts, 
court would consider language of the 
will -tund all reasonable implications 
therefrom. 

Ill.—In re Brown’s Estate, 12 N.E. 
2d 710, 293 Ill.App. 373. 

B9. Miss.—Temple v. First Nat. 
Bank of Meridian, 30 So.2d 605, 
202 Miss. 92. 

Va.—Kellam’s Ex’rs v. Jacob, 148 
HJB. 535, 152 Va. 725. 


Costs of administration 

Where will provided for conver¬ 
sion of property Into money, pay¬ 
ment of pecuniary legacies to plain¬ 
tiffs, and division of excess between 
all of testator’s children, and codi¬ 
cil reaffirmed the pecuniary legacies 
and provided that if personal prop¬ 
erty was insufficient, certain real 
estate purchased after date of origi¬ 
nal will should first be sold for 
payment of such legacies, propor¬ 
tionate share of costs of adminis¬ 
tration held not chargeable against 
the legacies, whether or not they 
constituted debts within provision of 
will for payment of debts. 

Ky.—Lakes v. Lakes’ Ex’rs, 103 S. 
W.2d 86, 267 Ky. 684. 

90. Tenn.—Ford v. Cottrell, 207 S. 
W. 734, 141 Tenn. 169. 

91. N.Y.—Equitable Life Assur. Soc. 
of the United States v. Wilds, 171 
N.Y.S. 505, 184 App.Div. 435. 

92. Ala.—Steiner v. Steiner Land, 
etc., Co., 26 So. 494, 120 Ala. 128. 

Ill.—Kelly v. Dyer, 194 N.E. 255, 
359 Ill. 46. 

Miss.—Eatherly v. Winn, 189 So. 99, 
185 Miss. 742. 

Pa.—In re Skolnek’s Estate, 19 A2d 
266, 342 Pa. 49. 

93. N.Y.—In re Stern’s Estate, 275 
N.Y.S. 458, 153 Misc, 442. 

94. N.J.—Shreve's Ex’rs v, Shreve, 
10 N.J.Eq. 385. 

69 C.J. p 1229 note 14. 

95. Ky.—Morehead's Ex'r v. France, 
164 S.W. 378, 153 Ky. 44. 

Vt.—Dunbar v. Dunbar, 3 Vt 472. 
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96. N.Y.—Equitable Life Assur. Soc. 
of the United States v. Wilds, 171 
N.Y.S. 505, 184 App.Div. 435. 

97. D.C.—Vogel v. Saunders, 92 F.2d 
984, 68 App.D.C. 31. 

N.J.—Federal Trust Co. v. Ost, 186 
A. 579, 120 N.J.Eq. 475, affirmed 
191 A 746, 121 N.J.Eq. 608. 

N.Y.—In ro Walnwright's Will, 284 
N.Y.S. 578, 157 Misc. 631, modifies 
on other grounds 289 N.Y.S. 510, 
248 App.Div. 336, motion granted 
291 N.Y.S. 180, 248 App.Div. 891. 

69 C.J. p 1232 note 58. 

98. Tex.—Eliot v. McCord, Civ.App., 
41 S.W.2d 110. 

99. Ill.—Suiter v. Suiter, 87 N.E.2d 
661, 311 Ill.App. 618. 

1. Iowa.—Shoberg v. Rock, 298 N. 
W. 838, 230 Iowa 807. 

Ky.—Strode v. Strode, 280 S.W. 921, 
213 Ky. 179. 

Miss.—Tempi o v. First Nat. Bank of 
Meridian, 30 So.2d 605, 202 Miss. 
92. 

N.C.—First Sec. Trust Co. v. Lentz, 
146 S,E. 776, 196 N.C. 398, 

Pa.—In re Gllliford’s Estate, 127 A 
238, 281 Pa. 682. 

Tex.—Hammer v. Plumhoff, Civ.App., 
114 S.W.2d 438—Kennard v. Ken- 
nard, Civ.App., 84 S.W.2d 315, er¬ 
ror dismissed. 

69 C.J. p 1229 note 16. 

Personal property loo&ted in another 
state 

Ky.—Coyle v. Horseman's Ex’x, 111 
S.W.2d 590, 271 Ky. 100. 
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tor intended to exonerate the personalty; 2 and the 
fact that the personalty is not disposed of is strong 
evidence that the testator did not mean to exonerate 
it. 3 It is sufficient, however, if his intention to ex¬ 
onerate the personalty appears by necessary im¬ 
plication when the will is construed as a whole. 4 
It has been held that where a will provided that the 
executor should dispose of the property “real and 
personal, for the purpose of paying my debts,” ei¬ 
ther by public or private sale, the land was made the 
primary fund, at the discretion of the executor, for 
the payment of debts. 5 

c. Charging of Realty 

(1) In general 

(2) General direction to pay debts 

(3) Direction to sell real estate 

(1) In General 

The testator may, by the provisions of his will, 
charge his debts and administration expenses on his real 
property or apportion the burden between real and per¬ 
sonal property in such manner as he sees fit; but cred¬ 
itors may claim payment out of the personal estate 
regardless of what the will provides. 

As discussed in Executors and Administrators § 
479, the modern law of administration makes no 
distinction between realty and personalty, as to 
liability for payment of debts, although the earlier 
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rule at common law was that realty could not be 
subjected unless specifically charged by the testa¬ 
tor's will. While it is ordinarily the rule that the 
personalty must be exhausted before the realty can 
be subjected, the testator may by his will exonerate 
his personalty, as discussed supra subdivision b of 
this section. So, the testator may, by the provisions 
of his will, charge his debts and administration ex¬ 
penses on his real property, 6 or on a particular 
beneficiary under the will, 7 or the testator may ap¬ 
portion the burden between real and personal prop¬ 
erty in such manner as he sees fit, 8 but creditors 
may claim payment out of the personal estate re¬ 
gardless of what the will provides. 9 

In order to charge the realty with primary respon¬ 
sibility for debts, the terms of the will must be 
such as clearly to show the intention of the testa¬ 
tor to this effect. 10 Such a charge has been held 
to result in the case of a devise expressed to be 
after payment of debts, 11 but it has also been held 
that the fact that a devise follows mere formal words 
to the effect that “after my lawful debts are paid," 
is insufficient to charge the payment of debts on the 
property devised. 12 Realty may be charged with the 
payment of debts where the will provides that the 
devisee shall pay the testator’s debts, 13 but a devise 
to a wife of a “house, plantation,” etc., “for her use 
during her life, and the support of the children un- 


2. Kan.—In re Bump's Estate, 233 
P.2d 478, 171 Kan. 442. 

69 C.J. p 1229 note 17. 

Intent to exonerate personalty not 
shown 

Del.—O’Donnell v. Gallagher, 110 A. 

670, 12 Del.Ch. 222. 

N.Y.—In re Albro’s Estate, 126 N.Y. 
S.2d 614, 206 Misc. 39. 

3. Ky.—Marsh’s Heirs v. Marsh’s 
Devisees, 10 B.Mon. 360. 

€9 C.J. p 1229 note 18. 

4. Tex.—Hammer v. Plumhoff, Civ. 
App., 114 S.W.2d 438. 

69 C.J. p 1229 note 19. 

8. N.C.—Powell v. Powell, 41 N.C. 
50. 

6. Iowa.—Shot erg v. Rock, 298 N. 

W. 838, 230 Iowa 807. 

Kan.—In re Bump’s Estate, 233 P.2d 
478, 171 Kan. 442—Kelsey v. War- 
field, 76 P.2d 777, 147 Kan. 446. 
Ky.—Strode v. Strode, 280 S.W. 921, 
213 Ky. 179. 

Miss.—Temple v. First Nat. Bank of 
Meridian, 30 So.2d 606, 202 Miss. 
92. 

Tex.—Masterson v. Wingate, Civ. 
App., 161 S.W.2d 956, error re¬ 
fused. 

09 C.J. p 1230 note 26—11 C.J. p 292 
note 78. 

Balance of Incumbrance 

Provision of testator’s will devis¬ 


ing the land to his son, and reciting 
that son was not required to con¬ 
tribute any amount to payment of 
testator’s debt but was to assume 
any incumbrance against land at 
time of testator’s death, was con- 
struable as charging son only with 
obligation to assume balance of in¬ 
cumbrance on land after its reduc¬ 
tion by all proceeds of third party’s 
note obtained by bank either before 
or after testator’s death. 

Ky.—Felty v. Easterling, 149 S.W.2d 
760, 286 Ky. 34. 

7. Conn.—Lord v. Lord, 22 Conn. 
595. 

Ill.—Markillie v. Ragland, 77 Ill. 98. 

8. Miss.—Temple v. First Nat. Bank 
of Meridian, 30 S'o.2d 605, 202 Miss. 
92. 

9- N.Y.—In re Bates’ Estate, 4 N.Y. 
S.2d 444, 167 Misc. 641, reversed 
on other grounds In re Bates’ Will, 
8 N.Y.S.2d 548, 255 App.Div. 615, 
reargument denied 11 N.Y.S.2d 416, 
256 App.Div. 669, motion denied 
22 N.E.2d 487, 281 N.Y. 664. 

Pa.—In re Shaffer’s Estate, 104 A. 
853, 262 Pa. 15. 

10. Kan.—Kelsey v. Warfield, 76 P. 

2d 777, 147 Kan. 445. 

N.Y.—In re Mankowski’s Estate, 101 
N.Y.S.2d 500—In re O'Hanlon’s 
Will, 27 N.Y.S.2d 889. 
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Wis.—In re Koebel’s Estate, 2V4 N. 

W. 262, 225 Wis. 342. 

69 C.J. p 1230 note 28. 

No assumption of charge 

Where testator did not subject any 
particular part of his property to 
payment of his debts, it could not be 
assumed that his realty was to be 
used therefor, in absence of proof 
of surrounding circumstances which 
admit of inferences to that effect. 
Wis.—In re Koebel's Estate, 274 N.W. 
262, 225 Wis. 342. 

Intention to charge administration 
expenses not shown 

Kan.—In re Bump’s Estate, 233 P.2d 
478, 171 Kan. 442. 

11. Iowa.—Shoberg v. Rock, 298 N. 
W. 838, 230 Iowa 807. 

Me.—Bragdon v. Smith, 12 A2d 665, 
136 Me. 474. 

69 C.J. p 1230 note 30. 

12. N.Y.—In re City of Rochester, 
17 N.E. 740, 110 N.Y. 159. 

In re Peters’ Will, 30 N.Y.S.2d 
210, 262 App.Div. 1024. 

-In re Van Vleck’s Estate, 66 N.Y. 

S. 727, 32 Misc. 419. 

In re O’Hanlon’s Will, 27 N.Y.S. 
2d 889. 

13. Wis.—In re Koebel's Estate, 274 
N.W. 262, 225 Wis. 342. 

69 C.J. p 1230 note 31. 
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der her charge; next, all lawful, just debts dis¬ 
charged” has been held not to charge the plantation 
with payment of the debts of the testator. 14 

Even though the will charges debts of the testator 
on his real estate, the lien of such debts may be 
lost by statutory limitation unless the will also 
creates an express trust for their payment. 15 Where 
charges are paid out of personalty the real estate 
is freed. 16 Where the real property devised for pay¬ 
ment of debts proves insufficient for that purpose 
other realty may be charged. 17 

Charge by implication . The testator may charge 
his lands with the payment of his debts by plain 
implication, 18 and the nature of the thing to be 
done may clearly show the intention to charge the 
real estate with a debt. 19 An intention to charge 
realty devised may be implied from the fact that 
in the same clause with the devise of realty there 
is a direction to the devisee to pay debts. 20 Where 
the will gives all real and personal property to a 
trustee to pay the income to another after payment 
of the testator’s debts, it creates a charge on the 
realty. 21 So, also, a disposition by the testator of 
his personal property to purposes other than the 
payment of his debts, with the assent of creditors, 
is in itself a charge on the real estate subjecting it 
to the payment of the debts of the estate, although 
no such charge is created by the words of the will. 22 


Where the testator’s intention clearly appears that a 
legacy shall be paid at all events the real estate is 
made liable for the debts on a deficiency of as¬ 
sets. 23 

The inadequacy of testator’s personal property on 
his death to pay his debts does not, however, give 
rise to an assumption that his realty is to be used 
therefor, in the absence of proof that testator had 
reason to believe that his personalty was inadequate 
for that purpose when he made his will. 24 No in¬ 
tention on the part of testator to charge his realty 
with the payment of his debts may be implied be¬ 
cause of the devise of all his realty and personalty 
to his wife. 25 

(2) General Direction To Pay Debts 

Some authorities hold that a general direction by 
testator that his debts shall be paid is insufficient to 
charge the realty with the debts. 

According to some authorities a general direction 
by testator that his debts shall be paid is sufficient to 
charge his debts on his real estate, 26 unless a specific 
fund is set aside for the purpose, 27 although it 
leaves the personalty the primary fund for that pur¬ 
pose; 28 but other authorities hold that such a direc¬ 
tion will not charge the realty with the debts, 29 the 
mere use of the formula directing payment of debts 
generally found in wills not being sufficient to show 
an intention to charge the realty. 30 A bequest of 


14. Ky.—McCampbell v. McCamp- 
boll, 5 Litt. 92, 15 Am.D. 48. 

15. Pa.—In re Mitchell’s Estate, 38 
A. 489, 182 Pa. 530. 

16. Pa.—Appeal of Groff, 45 Pa. 379. 
Yt.—Nason v. Smalley, 8 Yt. 118. 

17. Md.—Campbell's Case, 2 Bland. 
209, 20 Am.D. 360. 

18. Kan.—Kelsey v. Warfield, 76 P. 
2d 777, 147 Kan. 445. 

Wls.—In re Koebel's Estate, 274 N. 

W. 262, 225 Wis. 342. 

69 C.J. p 1231 note 47. 

19. U.S.—Fenwick v. Chapman, 

Dist.Col., 0 Pet. 461, 9 L.Ed. 193. 

69 C.J. p 1231 note 48. 

20. Wis.—In re Koebel’s Estate, 274 
N.W. 262, 225 Wis. 342. 

21. Pa.—Pennsylvania Co. v. Clag- 
horn, 21 Pa.Co. 7. 

22. U.S.—U. S, Bank v. Beverly, 

Dist.Col., 1 How. 134, 11 L.Ed. 75. 

23. U.S.—U. S. Bank v. Beverly, 

supra. 

69 C.J. p 1231 note 51. 

24. N.Y.—Cunningham v. Parker, 40 
N.E. 635, 146 N.Y. 29, 48 Am.S.It. 
765. 

Wis.—In re Koebel’s Estate, 274 N. 

W. 2 62, 225 Wis. 342. 

Debts exceeding 1 available money 
Fact that testator’s debts at time 


of making will exceeded money 
available for payment would not 
indicate testator's intention that a 
devise of lands to sons be first re¬ 
sorted to for payment of debts be¬ 
fore a bequest of money and person¬ 
alty to the wife, where it was prob¬ 
able that ho believed that value of 
residuary estate was sufficient to 
pay indebtedness. 

Ohio.—Huntington Nat. Bank of 
Columbus v. Itoan, App., 43 N.E. 
2d 769. 

25. Wis.—In re Koebel’s Estate, 2 74 
N.W. 262, 225 Wis. 342. 

26. N.J.—In ro Boyle's Estate, 30 
A.2d 827, 133 N.J.Eq. 149. 

69 C.J. p 1230 note 36. 

No distinction as to source 

Testamentary expression of desire 
that “all just debts be paid,” unless 
modified by something extraneous, 
is merely an assertion of desire that 
such debts be paid without any dis¬ 
tinction as to the source from which 
funds necessary for such payment 
should come. 

Va.—Owen v. Lee, 37 S.E.2d 848, 185 
Va 160—Neblett v. Smith, 128 S. 
E. 247, 142 Va 840. 

27. S.C.—Pinckney v. Pinckney, 19 
S.C.Eq. 218—Pell v. Ball's Ex'rs, 
17 S.C.Eq. 518. 
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28. N.J.—Suydam v. Yoorhees, 43 A 
4, 58 N.J.Eq. 157. 

29. Ill.—Kelly v. Dyer, 194 N.E. 255, 
359 Ill. 46. 

Suiter v. Suiter, 37 N.E.2d 561, 
311 Ill.App. 618. 

Minn.—In re Hnncke’s Estate, 4 N.W. 

2d 353, 212 Minn. 407. 

Wis.—!In ro Koebel's Estate, 274 N. 

W. 262, 225 Wis. 342. 

69 C.J. p 1231 note 39. 

Priority 

More phrases in will directing 
payment of testator's lust debts 
and funeral expenses are insufficient 
to give such debts priority. 

Iowa.—Long v. Northrup, 279 N.W, 
104, 225 Iowa 132, 116 A.L.R. 

1475—Luckenbill v. Bates, 263 N. 
W. 811, 220 Iowa 871, 103 A.L.R. 
252. 

30. Ill.—In re Taylor’s Estate, 232 
Ill.App. 78. 

N.Y.—In re Peters’ Will, 30 N.Y.S. 
2d 210, 262 App.Div. 1024. 

In re O'Hanlon's Will, 27 N.Y.S. 
2d 889. 

Pa,—In re Hackett's Estate, 44 Pa 
Dist. & Co. 593. 

Wis.—In re Koebel’s Estate, 274 N. 

W. 262, 225 Wis. 342. 

69 C.J. p 1231 note 40. 
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real and personal property expressed as after pay¬ 
ment of debts has been held not specially to charge 
the realty, 31 and the same is true of a devise to the 
executors in trust to pay debts where the devise 
embraces the personal as well as the real estate. 32 

While in a proper case a general direction will 
charge realty in the case of a devise to the executor 
to whom the direction to pay debts is also ad¬ 
dressed, 33 a direction to the executor to pay the 
debts, followed by a devise to the executor of the 
residue of the estate, does not of itself render the 
debts a charge on the land included in the residuary 
devise. 34 The fact that the devisee is also an execu¬ 
tor does not make the land devised to him charge¬ 
able with the testator’s debts merely because the 
testator directs his executors to pay his debts. 35 A 
general direction to pay debts will not be regarded 
as an exercise of the testator’s power of appointment 
over real estate so as to make such real estate 
chargeable with the testator’s debts. 36 

(3) Direction To Sell Real Estate 

A direction by the testator that his real estate be 
sold for the payment of debts must be complied with, 
and the fund so created is the primary fund for that 
purpose. 

Where the testator directs that his real estate 
shall be sold for the payment of his debts, the di¬ 
rection must be complied with, and the fund so 


created is the primary fund for that purpose ; 37 but 
a mere power to executors to sell land for the pay¬ 
ment of debts does not create a trust or charge 
the lands in favor of the creditors, 38 and a mere di¬ 
rection to sell, without directing the payment of 
debts, does not charge the debts on the land or pro¬ 
ceeds, but they must be paid first from the person¬ 
alty. 39 Such proceeds are applicable to the payment 
of debts only after the assets which are personal in 
their character have been exhausted. 40 A direction 
to sell real estate to pay legacies does not make the 
proceeds thereof applicable to payment of debts, the 
legatees occupying the position of specific devisees, 41 
and a direction to sell realty to pay money bequests 
and “bills” does not charge the proceeds with the 
payment of the expenses and costs of administra¬ 
tion. 42 Where both the real and the personal es¬ 
tates are directed to be sold to pay debts and legacies, 
and no disposition is made of the residue, the per¬ 
sonal estate is first applicable. 43 

§ 1323. - Apportionment of Liability 

Unless otherwise provided by the will, debts are 
apportioned ratably among legatees, and after the per¬ 
sonalty is exhausted, among devisees, In accordance with 
the value at the time of the death of the testator. 

In the absence of express direction debts are ap¬ 
portioned ratably among legatees, 44 and after the 
personalty is exhausted, among devisees, 45 by the 


31. Ill.—Decker v. Decker, 12 N.E. 
750, 121 Ill. 341. 

32. N.Y.—Clift v. Moses, 22 N.E. 
393, 116 N.Y. 144. 

33. N.Y.—Buckley v. Buckley, 11 
Barb. 43. 

69 C.J. p 1231 note 43. 

34. N.Y.'—Cunningham v. Parker, 40 
N.E. 635, 146 N.Y. 29, 48 Am.S.R. 
765. 

35. N.Y.—Carpenter v. Carpenter, 14 
N.Y.St. 284, 47 Hun 637. 

Ya.—Gaw v. Huffman, 12 Gratt. 628, 
53 Va. 628. 

36. Md.—Balls v. Dampman, 16 A. 
16, 69 Md. 390, 1 L.R.A 545. 

37. N.C.—Powell v. Powell, 41 N.C. 
50. 

69 C.J. p 1231 note 52. 

38. Ala.—Steele v. Steele’s Adm’r, 
64 Ala. 438, 38 Am.R. 15. 

69 C.J. p 1232 note 53. 

39. N.Y.—Sweeney v. Warren, 28 N. 
E. 413, 127 N.Y. 426, 24 Am.S.R. 
468. 

69 C.J. p 1232 note 54. 

40. N.Y.—Sweeney v. Warren, su¬ 
pra. 

41. N.Y.—In re Broderick, 148 N.Y. 
S. 541, 163 App.Div. 91, 13 Mills 
Surr. 176. 


42. Kan.—In re Bump's Estate, 233 
P.2d 478, 171 Kan. 442. 

43. S.C.—North v. Valk, 13 S.C.Eq. 
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44. Mo.—In re Bernheimer's Estate, 
176 S.W.2d 15, 352 Mo. 91. 

N.Y.—In re Stern's Estate, 275 N.Y. 
S. 458, 153 Misc. 442. 

In re Wickers’ Estate, 73 N.Y.S. 
2d 795. 

Tex.—Brooking v. McCutchen, Civ. 

App., 135 S.W.2d 197. 

69 C.J. p 1232 note 60. 

Surviving widow’s share 
Where testator bequeathed entire 
estate to sister and married after 
making will, surviving widow’s share 
in the estate was not chargeable 
with all of the liabilities of the 
estate, but such liabilities must be 
apportioned. 

Cal.—In re Haselbud’s Estate, 79 P. 
2d 443, 26 C.A.2d 375. 

Agreement of beneficiaries of es¬ 
tate as to the proportionate share to 
be paid by each of them as compen¬ 
sation to an attorney for legal serv¬ 
ices rendered to decedent prior to 
his death, was conclusive on such 
parties in subsequent litigation by 
which attorney sought recovery for 
his services; but such agreement 
did not deprive the attorney of right 
to seek compensation from the 
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shares of the other beneficiaries, 
proportioned to the value of the 
services rendered to the entire es¬ 
tate, as determined after an exam¬ 
ination. 

N.Y.—In re Ludlam's Estate, 131 N. 
Y.S.2d 617, 283 App.Div. 1111, mo¬ 
tion granted 130 N.E.2d 612, 309 
N.Y. 809. 

Expenses of sale 

Where widow stipulated that five 
thousand dollars of proceeds of prop¬ 
erty specifically bequeathed to her 
be applied toward settlement of cer¬ 
tain claims, she should not be 
charged with all of expenses of the 
sale but to extent the estate benefit¬ 
ed by stipulation it should bear its 
proportionate share of such expens¬ 
es and the estate should be charged 
with that portion of expenses of the 
sale determined by dividing the 
amount contributed by the settle¬ 
ment by the proceeds of the sale, and 
the widow should be charged with 
the balance. 

N.Y.—In re Searles’ Will, 82 N.Y.S. 
2d 219. 

45. Kan.—Guthrie v. Guthrie, 286 
P. 195, 130 Kan. 433. 

69 C.J. p 1232 note 61. 
laife tenant and remainderman 
(1) Where the life tenant and the 
remainderman of an estate mutually 
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court, 46 in accordance with the value at the time 
of the death of the testator. 47 The same rules ap¬ 
ply if property specifically appropriated for the 
payment of debts proves insufficient for that pur¬ 
pose. 48 Where property over which testator had 
a power of appointment is rendered liable for his 
debts together with his own property, debts and 
expenses are chargeable against each fund on a 
pro rata basis. 49 The expenses of defending against 
a contest of the will should be apportioned among 
all beneficiaries under the will. 60 

§ 1324. - Effect of Sale by Legatee or 

Devisee 

Rights of creditors of the testator cannot be defeated 
by a sale or conveyance by a legatee or devisee, but the 
property in the hands of the purchasers remains liable 
for the testator's debts, except to the extent that a stat¬ 
ute protects a purchaser without notice. 

A sale or conveyance by a legatee or devisee 
cannot defeat the rights of the creditors of the 


testator; 51 but the property in the hands of the 
purchasers remains liable for the testator's debts, 52 
and this is true even though such purchaser would 
under other circumstances be an innocent purchas¬ 
er 63 for value 54 and without notice, 55 although it has 
been held that such a purchaser is protected, 56 and 
he is protected where there exists a statute making 
him not liable in such cases. 57 Mere partition docs 
not constitute children bona fide purchasers within 
the meaning of a statute protecting bona fide pur¬ 
chasers of devised lands. 58 Even though the pur¬ 
chaser may be protected, unpaid purchase money is 
an asset which the creditors may reach. 59 A cred¬ 
itor of a testator who seeks to make his claim out 
of a purchaser from a legatee or devisee must pro¬ 
ceed promptly or his right may be lost by lapse of 
time. 60 The remedy of creditors against the dev¬ 
isee personally must first be exhausted before their 
liens can be enforced against portions of the lands 
subject to the charge which have been aliened by 
the devisee. 61 


entered into a distribution of the 
estate, the life tenant being the exec¬ 
utor of the estate, each should pay 
his proportion of an after accruing 
claim, regardless of which had the 
real estate. 

Conn.—Bidwell v. Beckwith, 85 A. 
682, 86 Conn. 462. 

(2) "Where property was devised to 
bank in trust and although techni¬ 
cally widow did not take a life es¬ 
tate, her interest was that of a life 
tenant, apportionment of special as¬ 
sessments between widow and resid¬ 
uary devisees, according to the value 
of the widow’s estate as based on 
the American Insurance Table of 
Mortality, would be made in same 
manner as though widow was in 
fact a life tenant. 

Ohio.—Reibold v. Evans, 29 N.B.2d 
369, 65 Ohio APP. 123. 

46 . Mo.—Rumaey v. Otis, 34 S.W. 
551, 133 Mo. 86. 

Pa,—In re Barklay’s Estate, 10 Pa 
387. 

47. Va—Gaw v. Huffman, 12 Gratt. 
628, 63 Va 628. 

69 C.J. p 1232 note 63. 

48 . N.D.—Black v. Black, 226 N.W. 
486, 68 N.D. 501, 65 A.L.R. 852. 

49 . Mass.—Amerige v. Attorney 
General, 88 N.E.2d 126, 324 Mass. 
648—Fiduciary Trust Co. v. 
Mishou, 76 N.E.2d 3, 321 Mass. 
616. 

50. Contest by widow 

Where will devised all testator’s 
realty to nephew, and all “rest, resi¬ 
due and remainder” of estate in 
trust to pay widow specified sum 
semiannually for life or widowhood 


in lieu of dower, expenses of defend¬ 
ing widow’s contest of will, including 
attorneys’ fees, held chargeable 
against shares of nephew and widow 
in proportion to appraised value of 
real property received by nephew and 
amount that remained for widow's 
benefit under residuary clause; sum 
paid by executor to court reporter 
for transcript of testimony in will 
contest brought by widow, if awarded 
against widow in contest, was pay¬ 
able from residuary estate, and oth¬ 
erwise was chargeable to shares of 
nephew and widow in proportion to 
appraised value of real property re¬ 
ceived by nephew and amount re¬ 
maining for widow’s benefit under re¬ 
siduary clause. 

Or.—In re Shepherd’s Estate, 49 P. 
2d 448, 152 Or. 15. 

51. Or.—First Nat. Bank of Port¬ 
land v. Connolly, 138 P.2d 633, 172 
Or. 434, rehearing denied 143 P.2d 
243, 172 Or. 434. 

69 C.J. p 1232 noto 65. 

62. Va.—Lowry v. Noell, 13 S.B,2d 
312, 177 Va. 238. 

69 C.J. p 1233 note 66. 

Time of sale 

A sale of land by devisee before 
expiration of time limited for pres¬ 
entation of claims against deceased 
is ineffective to deprive a creditor of 
his remedy against such land. 

Or.—First Nat. Bank of Portland v. 
Connolly, 138 P.2d 613, 172 Or. 434, 
rehearing denied 143 P.2d 243, 172 
Or. 434. 

53. Kan.—In re Jones' Estate, 103 
P. 772, 80 Kan. 632, 25 L.R.A,N.S., 
1304. 

69 C.J. p 1233 note 67. 

240 


54. Md.—Gibson v. McCormick, 10 
Gill & J. 65. 

55. Md.—Gibson v. McCormick, su¬ 
pra. 

Quasi Ilea 

Statute providing that no aliena¬ 
tion of estate by devisee within one 
year after death shall be valid 
against decedent’s creditors gives to- 
creditor a quasi lien on the real 
estate, and within the year, nothing 
that devisees may do can defeat 
such lien, and there can be no such 
thing as a purchaser for value with¬ 
out notice, since the statute gives 
purchaser notice. 

Va.—Lowry v. Noell, IS S.E.2d 312, 
177 Va. 238. 

58. Ga.—Citizens’ Bank of Vidalia 
v. Citizens’ & southern Bank, 127 
R.E. 219, 160 Ga. 109. 

69 C.J. p 1233 note 70. 

57. N.C.—First Nat. Bank v. Zolli- 
coffer, 155 S.E. 449, 199 N.C. 620. 

69 C.J. p 1233 note 71. 

58. Ky.—Hurst v. Davidson, 76 S.W. 
37, 116 Ky. 351, 25 Ky.L. 555. 

59. S.C.—Lanier v. Griffin, 11 S.C. 
565—Richardson v. Chappell, 6 S. 
C. 146. 

60. N.J.—Mott v. Newark German 
Hospital, $7 A. 757, 55 N.J.Eq. 722. 

69 C.J. p 1233 note 74. 

61. N.Y.—Biwood v. Deifendorf, 5 
Barb. 398. 

Sale not precluded by any lieu 

Ill.—Trustees of Danvers Literary 
& Library Ass'n v. Skaggs, 280 
IllApp. 125. 
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Order of subjection . Lands charged with debts, 
and alienated by the devisee, must be subjected to 
the debts in the inverse order of alienation. 62 

§ 1325. - Personal Liability of Devisee 

or Legatee 

Where assets are distributed to legatees before debts 
are paid the creditors may follow them into the posses¬ 
sion of the legatees and recover them, and a devisee who 
accepts land which is charged with, or may be subjected 
to, the payment of testator’s debts becomes liable there¬ 
for to the extent of the value of the land. 

While it has been broadly stated that a legatee, by 
taking possession of assets of the testator’s estate, 
does not thereby become personally charged with the 
payment of the testator’s debts 63 unless the duty is 
created by express words in the will 64 or by a plain 
implication of personal liability, 65 where assets 
are distributed to legatees before debts are paid the 
creditors may follow them into the possession of the 
legatees and recover from them, 66 and a devisee who 
accepts land which is charged with, or may be sub¬ 
jected to, the payment of testator’s debts becomes 
liable therefor to the extent of the value of the 
land. 67 In any event, the liability of the beneficiary 
is limited to the value of the property which he has 
received as a beneficiary under the will, 68 and par- 
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ties named in the will of a debtor as devisees are 
not liable for his debts unless they actually succeed 
to his realty. 69 

The foregoing rules have been applied so as to 
charge legatees and devisees with their proportionate 
shares of the obligation to pay a replevin bond 70, 
or a trustee’s bond. 71 The acceptance of a gift in 
a will directing the donee to pay debts creates a 
personal liability on the donee, 72 but personal lia¬ 
bility has been held to arise only where imposed by 
the will, 73 and it has also been held that where land 
is devised charged with the payment of debts gen¬ 
erally, an acceptance by the devisee of the devise 
does not create a personal liability to pay but merely 
a lien in favor of the creditors who can enforce it 
as against the land devised. 74 If a legatee receives 
his legacy before debts are paid he is liable to make 
restitution if it becomes necessary to satisfy credi¬ 
tors. 76 Thus, legatees who have received their leg¬ 
acies are liable to refund to a creditor who fails to 
collect his debt of the executor by reason of his 
having wasted or misapplied the assets and become 
insolvent. 76 It has been considered that a legatee 
in the jurisdiction may be forced by a creditor to 
bear the whole burden where other legatees are out¬ 
side leaving the legatee to obtain contribution, 77 


62. N.Y.—Elwood ▼. Deifendorf, 5 
Barb. 398. 

63. Ga.—Darling: v. Jones, 78 S.E.2d 
94, 88 Ga.App. 812. 

Va.—Soble v. Herman, 9 S.E.2d 459, 
175 Va. 489. 

69 C.J. p 1233 note 77. 

64. U.S.—C. A. Burton Machinery 
Co. v. Davies, Okl., 205 F. 141, 123 
C.C.A. 373. 

65. U.S.—C. A. Burton Machinery 
Co. v. Davies, supra. 

66. Iowa.—Baker v. Baker, 264 N. 
W. 116, 220 Iowa 1216, 103 A.L.R. 
995. 

Md.—Segrafoose v. Hospelhorn, 18 A. 

2d 193, 179 Md. 325. 

N.Y.—In re Shea’s Estate, 115 N.Y. 
S.2d 868, affirmed 126 N.Y.S.2d 890, 
282 App.Div. 1028, motion denied 
In re Shea’s Estate by Battery, 
120 N.E.2d 850, 307 N.Y. 676. 
Ohio.—Starr v. Weir, 172 N.E. 537, 
35 Ohio App. 374, error dismissed 
Guaranty Trust Co. of New York 
v. Starr, 172 N.E. 381, 121 Ohio 
St. 626. 

69 C.J. p 1233 note 80. 

liability of a deceased officer of 
corporation for his participation in 
illegal diversion of corporate assets 
survived against his estate and the 
trustee thereof, as well as legatees 
under his will to the extent of 
assets in their hands as such derived 
from the estate, notwithstanding 
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settlement of estate relieving admin¬ 
istrators with the will annexed of 
any liability, where decedent’s fraud 
was not discovered until after report 
of commissioner of accounts had 
been filed. 

W.Va.—Chounis v. Laing, 23 S.E.2d 
628, 125 W.Va. 275. 

67. Ga.—Biggers v. Gladin, 50 S.E. 

2d 585, 204 Ga. 481. 

Ill.—Gray v. First Nat. Bank of 
Chicago, 51 N.E.2d 797, 320 Ill.App. 
682, reversed on other grounds 57 
N.E.2d 363, 388 Ill. 124. 

Iowa.—Baker v. Baker, 264 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 995. 

Ky.—Griffith’s Adm’x v. Miller, 149 
S.W.2d 11, 285 Ky. 675—Collett v. 
Helton, 94 S.W.2d 603, 264 Ky. 214. 
Tex.—Jackson v. Hubert, 234 S.W.2d 
414, 149 Tex. 451. 

69 C.J. p 1234 note 81. 

Knowledge of liability 

Devisee of land under mother’s 
will was charged with knowledge 
that land belonging to mother's es¬ 
tate was liable for debts of mother. 
Tex.—Lange v. Brauner, CIv.App., 
118 S.W.2d 971. 

66. N.J.—Meyer v. Supinski, 7 A.2d 
277, 125 N.J.Eq. 584. 

N.C.—Moffitt v. Davis, 172 S.E. 317, 
205 N.C. 665. 

Tex.—Smith v. Basham, Civ.App., 
227 S.W.2d 853, affirmed Basham v. 
Smith, 233 S.W.2d 297, 149 Tex. 
279—Faulkner v. Reed, Civ.App., 
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229 S.W. 945, reversed on other 
grounds, Com.App., 241 S.W. 1002. 
69 C.J. p 1234 note 82. 

Value at time of vesting Immaterial 
Devisee’s statutory obligation to 
pay ancestor’s debts is limited to 
value of property actually received, 
without reference to value of the 
estate vested in him on devisor’s 
death. 

Ill.—First Nat. Bank of Chicago v. 
McCarthy, 79 N.E.2d 868, 334 Ill. 
App. 480. 

69. D.C.—Waters v. Taylor, 284 F. 
639, 52 App.D.C. 135. 

70. Ill.—Union Trust Co. v. Shoe¬ 
maker, 172 Ill.App. 365, affirmed 
101 N.E. 1050, 258 Ill. 564. 

71. Iowa.—Baker v. Baker, 264 N.W, 
116, 220 Iowa 1216, 103 A.L.B. 995. 

72. Miss.—Rainey v. Rainey, 87 So. 
128, 124 Miss. 780. 

69 C.J. p 1234 note 84. 

73. Ind.—Hayes v. Sykes, 21 N.E. 
1080, 120 Ind. 180. 

74. N.Y.—Clift v. Moses, 22 N.E. 
393, 116 N.Y. 144. 

75. U.S.—Davis v. Van Sands, D.C., 
7 F.Cas.No. 3,655, 45 Conn. 600. 

69 C.J. p 1235 note 87. 

76. N.Y.—Stuart v. Kissam, 2 Barb. 
493, reversed on other grounds 11 
Barb. 271. 

77. S.C.—Bermingham v. Forsythe, 
2 S.E. 286, 26 S.C. 358. 
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although it has also been held that he is answerable 
only pro rata. 78 

In many jurisdictions statutory provisions impose 
a personal liability on legatees or devisees to the 
extent of the value of the property received. 79 Such 
statutes, according to some decisions, do not create 
an absolute liability 80 but merely provide a method 
of enforcing an existing liability of decedent against 
his assets, 81 and the conditions imposed by the stat¬ 
ute must be met before redress may be sought there¬ 
under. 82 The liability of devisees under such a 
statute extends only to the real property acquired by 


devise, at the time of decease, and does not reach 
that which may be made out of by the skill, manage¬ 
ment, or labor of the devisee, 83 and does not include 
merely contingent liabilities. 84 In some jurisdic¬ 
tions where the property is made subject to a stat¬ 
utory lien in favor of decedent's creditors, the lega¬ 
tee or devisee is not personally liable, 85 the creditor's 
remedy being enforcement of the lien. 86 The fact 
that there are no unpaid claims filed against an es¬ 
tate as debts of decedent is not conclusive that such 
a debt may not later be demanded of the beneficiaries 
who take under decedent's will; 87 but where so 


78, Ga.—Wynn v. Bryce* 59 Ga. 529. 

Liability not joint 

Under statute, where liabilities of 
decedent are enforced against lega¬ 
tees after distribution of estate, lia¬ 
bility of such legatees is several 
and not joint and recovery against 
any one is limited to pro rata share 
of estate received by him. 

U.S.—Koenig v. Fluke, C.C.A.M 0 ., 82 
F.2d 559. 

78. Neb.—Hahn v. Verret, 11 N.W. 

2d 551, 143 Neb. 820. 

N.Y.—In re Vigunas' Estate, 134 N. 
Y.S.2d 216. 

Purpose of statutes 

(1) Purpose of legislature in 
enacting statutes permitting credi¬ 
tors of decedent to recover from lega¬ 
tees and devisees of decedent was to 
remove the rigorous and unjust limi¬ 
tations of the common law. 

N.Y.—Ehnes v. Nolan, 121 N.Y.S.2d 
002, 204 Misc. 102, afllrmed 129 N.Y. 
S.2d 915, 283 App.Div. 808, appeal 
denied 134 N.Y.S.2d 584, 284 App. 
Div. 844. 

(2) Statutes providing for suit by 
creditors of deceased persons against 
legatees or devisees to recover dis¬ 
tributive share for application on 
debt were intended to supplement 
provisions of probate code for collec¬ 
tion of claims against estates of 
decedents. 

Or.—First Nat. Bank of Portland v. 
Connolly, 138 P.2d 613, 172 Or. 
434, rehearing denied 143 P.2d 243, 
172 Or. 434. 

Alternative remedy 

Under a statute providing that a 
devisee shall he liable for all debts 
and liabilities of the testator in the 
same manner as the heir of the tes¬ 
tator would have been liable if the 
property devised had descended to 
the heir, where there is no personal 
estate, the remedy of creditors is to 
subject the real estate to their de¬ 
mands or to obtain a personal judg¬ 
ment against the devisees because 
of assets received, 

Ky.—Collett v. Helton, 94 S.W.2d 
603, 264 Ky. 214. 

69 C.J. p 1235 note 91 [a]. 


Alimony 

While alimony is not a debt, a 
final decree imposing on husband 
obligation to pay alimony is, in 
effect, a judgment for a sum of mon¬ 
ey of a continuous nature, and as 
such is tantamount to a “debt" with¬ 
in Decedent Estate Law providing 
for maintenance of action for a 
“debt” of decedent against his lega- 

N.Y.—Gough v. Frost, 76 N.Y.S.2d 
153, 190 Misc. 927. 

Mortgage indebtedness 

(1) Under statute authorizing 
maintenance of action against lega¬ 
tees, to the extent of assets paid or 
distributed to them, for a debt of 
decedent on which action might have 
been maintained, “debt” includes de¬ 
cedent's obligation arising from his 
assumption by deed of a mortgage 
indebtedness, as against contention 
that such obligation is simply that 
of surety and purely contingent. 
N.Y.—Wicks v. Carmichael, 16 N.Y.S. 

2d 395, 172 Misc. 924. 

(2) A mortgagee who obtained de¬ 
ficiency judgment on mortgage after 
filing of executor's account and who 
was denied surcharge against execu¬ 
tor after distribution had been made 
would be at liberty to enforce claims 
against persons to whom assets of 
estate had been distributed. 

N.Y.—In re Goldowitz' Estate, 12 
N.Y.S.2d 221, 171 Misc. 198, re¬ 
versed on other grounds In re 
Katz, 15 N.Y.S.2d 735, 258 APP. 
Div. 62, appeal dismissed 28 N.E. 
2d 405, 283 N.Y, 680. 

80. NY.—In re Sul lard, 186 N.Y.S. 
251, 114 Misc. 288. 

81. N.Y.—In re Sullard, supra. 
Regulation, of procedure 

Statute governing action against 
legatees, to the extent of assets paid 
or distributed to them, for decedent’s 
debts, does not create the liability, 
but merely regulates the procedure. 
N.Y.—*Wicks v. Carmichael, 16 N.Y.S. 
2d 395, 172 Misc. 924. 

82. N.H.—American University v. 
Forbes, 183 A. 860, 88 N.H. 17. 

N.Y.—In re Goldowitz’ Estate, 12 N. 
Y.S.2d 221, 171 Misc. 198, reversed 
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on other grounds In re Katz, 15 
N.Y.S.2d 735, 258 App.Div. 62, ap¬ 
peal dismissed 28 N.E.2d 405, 283 
NY. 680. 

83. N.Y.—Clift v. Moses, 22 N.E. 
393, 116 N.Y. 144. 

In re Sullard, 186 N.Y.S. 251, 
114 Misc. 288. 

84. N.Y.—In re Sullard, supra. 

85. Tex.—Smith v. Basham, Civ. 
App., 227 S.W.2d 853, affirmed 
Basham v. Smith, 233 S.W.2d 297, 
149 Tex. 279. 

69 C.J. p 1235 note 96. 

Inability on note 

Testator’s sister-in-law was not 
liable on note executed by testator, 
and no judgment could be rendered 
against sister-in-law personally as 
maker of note, notwithstanding tes¬ 
tator’s property passed by his will to 
his brother, and by brother's will to 
testator’s sister-in-law. 

Tex.—Ashbrook v. Hammer, Civ. 
App., 106 S.W.2d 776. 

88. Tex.—Jackson v. Hubert, 234 S. 
W.2d 414, 149 Tex. 451. 

Ashbrook v. Hammer, Civ.App., 
106 S.W.2d 776. 

69 C.J. p 1235 note 97. 

Abandonment of lien. 

A judgment creditor of mortga¬ 
gor’s estate abandoned its judgment 
lion against mortgaged premises by 
foregoing Its right to redeem from 
foreclosure sale, and hence mortga¬ 
gor's devisee was under no duty to 
protect the judgment lien by re¬ 
deeming. 

Ill.—First Nat. Bank of Chicago v. 
McCarthy, 79 N.E.2d 868, 334 Ill. 
App. 480. 

Homestead 

Where husband had made advance¬ 
ments for improvements on separate 
homestead property of wife, lien 
could not he fixed against interest of 
devisee in such property under wife's 
will to secure such advancements. 
Tex.—White v. Hebberd, Civ.App« 
89 S.W.2d 482. 

87- Ill.—Olsen v. Hartford Accident 
& Indemnity Co., 13 N.E.2d 159, 
36$ 111, 194. 
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provided by the statute imposing 1 liability on lega¬ 
tees, a creditor who has not within the proper time 
exhibited a provable claim to the executor before 
the executor turned over the estate to the legatees 
is not entitled to recover against them, as discussed 
infra § 1328 d. 

Alienation of the property by the devisee cannot 
defeat the rights of the creditor. 88 Where devisees 
or legatees have disposed of the property, it is gen¬ 
erally held that they are personally liable for its 
value 89 and statutory provisions for suits against 
devisees do not render them personally liable except 
when they have sold the property and received the 
proceeds 90 and then only for the value of the prop¬ 
erty with interest. 91 Where land devised is, by 
having been sold under condemnation proceedings, 
converted into personalty a creditor having no lien 
on the land has none on the proceeds, but can only 
obtain a personal judgment against the devisee to 
the extent of the property received by him. 92 


WILLS §§ 1325-1326 

Debts of bequeathed business . The legatee of a 
business bequeathed to him as a going concern takes 
it subject to the debts thereof existing at the time 
of the testator's death. 93 

§ 1326. - Contribution 

A beneficiary under the will who has borne the bur¬ 
den of a debt of the testator is entitled to contribution 
from other beneficiaries in the same class with himself 
and equally responsible for such debt. 

A beneficiary under the will who has borne the 
burden of a debt of the testator is entitled to con¬ 
tribution from other beneficiaries in the same class 
with himself and equally responsible for such debt, 94 
and accordingly a ratable contribution may, in a 
proper case, be enforced among specific legatees 95 
or devisees, 96 and remaindermen may be held to 
contribute in proportion to their interest. 97 How¬ 
ever, a beneficiary can enforce no claim for con¬ 
tribution as against a beneficiary whose gift is of 
a class preferred above that to which his own 
belonged; 98 nor can he claim any contribution 


Protection of representatives 

Statutes requiring representatives 
of an estate to give notice to credi¬ 
tors, and requiring creditor to pre¬ 
sent claim to representatives within 
specified time, are designed for the 
personal protection of the executors 
and administrators, and do not bar 
a creditor who fails to comply with 
the statutes from enforcing his claim 
against the person into whose pos¬ 
session assets of the estate have 
come. 

U.S,—Dubuque Fire & Marine Ins. 
Co. v. Wilson, C.A.S.C., 213 F.2d 
115. 

88. N.Y.—In re Mould's Estate, 185 
N.Y.S. 250, 113 Misc. 602, affirmed 
187 N.Y.S. 355, 195 App.Div. 822. 

89. Or.—First Nat. Bank of Port¬ 
land v. Connolly, 138 P.2d 613, 172 
Or. 434, rehearing denied 143 P.2d 
243, 172 Or. 434. 

69 C.J. p 1235 note 99. 

90. W.Va.—Hoge v. Blair, 105 S.E. 

796, 87 W.Va. 515—Crawford’s 

Adm’r v. Turner’s Adm’r, 52 S.E. 
716, 68 W.Va. 600, 112 Am.S.E. 
1014. 

91. W.Va.—Hoge v. Blair, 105 S.E. 
796, 87 W.Va. 515. 

92. N.Y.—Wendell v. Binninger, 117 
N.Y.S. 616, 132 App.Div. 785. 

93. Pa.—In re Wangler’s Estate, 51 
Pa.Super. 625. 

69 C.J. p 1235 note 5. 

94. Cal.—In re Stevens’ Estate, 162 
P.2d 918, 27 C.2d 108. 

69 C.J. p 1235 note 7. 

Appropriated legacy 
Right of contribution from other 
legatees existing in favor of a lega¬ 


tee, whose legacy has been sold for 
the payment of debts, also exists 
where the particular legacy has been 
appropriated in its tangible form, 
without first being converted into 
cash to payment of a debt of estate 
by means of a compromise settle¬ 
ment with creditor. 

Cal.—In re Stevens’ Estate, supra. 

95. Ark.—Luther v. Bonner, 159 S. 
W.2d 454, 203 Ark. 848. 

69 C.J. p 1236 note 8. 

96. Ind.—Cornet v. Guedelhoefer, 36 
N.E.2d 933, 219 Ind. 200, mandate 
modified on other grounds 37 N.E. 
2d 681, 219 Ind. 200. 

Iowa.—Ganoe v. Swisher, 294 N.W. 
235, 229 Iowa 130. 

Mo.—Cooper v. Cook, 148 S.W.2d 512, 
347 Mo. 528. 

69 C.J. p 1236 note 9. 

Governing provision 

A petition by devisee of apartment 
house, sold at probate sale, to deter¬ 
mine her interest in testatrix' es¬ 
tate, was governed by probate code 
section requiring legatees to con¬ 
tribute amounts determined by dis¬ 
tribution decree to legatee whose 
legacy is sold for payment of debts 
or expenses, not by general sections 
with respect to determination of 
heirship. 

Cal.—In re Reinhertz’ Estate, 185 
P.2d 858, 82 C.A.2d 156, rehearing 
denied 186 P.2d 755, 82 C.A.2d 156. 
Contribution to discharge of blanket 
mortgage 

Mass.—Goodfellow v. Newton, 69 N. 
E.2d 569, 320 Mass. 405, 168 A.L.R. 
698. 


bia Trust Co., 263 S.W. 681, 204 
Ky. 211. 

69 C.J. p 1236 note 10. 

Principal of mortgage 

Life tenant, who from time of 
testator’s death had paid principal 
of a mortgage debt which was made 
a lien on the land by testator, was, 
on judicial settlement of testator’s 
estate, entitled to contribution out of 
remaindermen’s legacies to extent 
of remaindermen’s proportionate 
share of each principal payment of 
debt computed in accordance with 
Civil Practice Act as of time each 
payment became due. 

N.Y.—In re Colligan's Estate, 110 
N.Y.S.2d 638, 202 Misc. 728. 

Payment by usufructuary 

Where it is necessary to sell prop¬ 
erty to pay debts of succession the 
usufructuary is permitted to retain 
the whole property and receive its 
fruits on making the necessary ad¬ 
vances to discharge the debts, which 
advances are to be reimbursed with¬ 
out interest at the termination of 
the usufruct, or to sell property to 
an amount sufficient to discharge 
the debts unless the heirs will make 
the advances, and to exercise the 
right on the residue. 

La.—Succession of Singer, 23 So.2d 
184, 208 La. 463. 

98. Ark.—Goforth v. Goforth, 154 S. 

W.2d 819, 202 Ark. 1017. 

Mass.—Goodfellow v. Newton, 69 N. 
E.2d 569, 320 Mass. 405, 168 A.L.R. 
698. 

Ohio.—Huntington Nat. Bank of Co¬ 
lumbus v. Roan, App., 43 N.E. 2d 
769. 

69 C.J. p 1236 note 11. 


97. Ky.—Dorn v. Fidelity & Colum- 
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where he was primarily liable with reference to the 
claim which he paid." 

Where the estate is not insolvent, a specific lega¬ 
tee whose legacy has been taken for debts is not 
entitled to contribution against other specific lega¬ 
tees. 1 While encumbrances on land are ordinarily 
payable out of the personalty, other lands devised 
are not liable to contribution to pay a lien on en¬ 
cumbered realty after the personalty has been ex¬ 
hausted; 2 but it has also been held that where 
testator, after making devises of specific parcels of 
property to each of several devisees, later incum¬ 
bered one parcel, and there was no personalty, no 
residuary devises, and no intentions expressed in the 
will with reference thereto, the devisee whose prop¬ 
erty was incumbered was entitled to have the other 
devisees contribute toward the payment of the in¬ 
cumbrance. 3 Where a widow, given a life estate 
terminable on remarriage, pays the testator’s debts 
as directed by the will, she is not, on remarriage, en¬ 
titled to a lien on the property because of the debts 
paid. 4 Devisees of real estate charged 6 or en¬ 
cumbered with debts paid by other property of the 
testator 6 may be made responsible therefor. Con¬ 
tribution may be enforced by suits against each bene¬ 
ficiary separately 7 or against all together 8 within 
the statutory period. 9 The right to contribution 
should be determined on petition and answer. 10 

§ 1327. Equities between Testator and Third 
Persons 

A devisee takes property subject to all equities exist¬ 
ing between the testator and the equitable title holder. 


Where the legal title to land is in the testator 
and the equitable title in a third person, the devisee 
takes the property subject to all equities, latent or 
patent, existing between the testator and the equita¬ 
ble title holder. 11 

§ 1328. Enforcement of Claims 

a. In general 

b. Nature and form of remedy 

c. Conditions precedent 

d. Defenses 

e. Jurisdiction and venue 

f. Time to sue, limitations, and laches 

g. Parties 

h. Pleading and proof 

i. Evidence 

j. Judgment and costs 

k. Execution and sale under order of 

court 

a. In General 

Statutes generally give to a creditor of a testator a 
rlg'ht of action on his claim directly against a legatee or 
devisee who has received the property given to him by 
the will, provided there Is no remedy against the execu¬ 
tor or administrator, and apart from statute, equity may 
subject property to the decedent's debts. 

At common law a creditor of a testator had no 
right to bring a personal action on his claim against 
a legatee or devisee, 12 even though the property 
given to him was charged with the payment of 
debts, 13 unless the beneficiary under the will had ex¬ 
pressly promised to pay the debt. 14 It has been 
stated, however, that the right of a creditor to 
pursue a legatee for a debt of the testator existed 


Respective interests 

Code provision that all legatees 
must contribute according to their 
respective interest to legatee whose 
legacy has been appropriated to pay¬ 
ment of debts contemplates interest 
as measured by the class of the 
various legacies as general or spe¬ 
cific, and by kinship to decedent as 
well as by monetary value of various 
legacies. 

Cal.—In re Stevens' Estate* 162 P.2d 

918, 27 C.2d 168. 

Spouse and kindred of testator 

When property given by will to 
persons other than residuary devisee 
or legatee is sold for payment of 
testator’s debts, contribution is to be 
enforced from spouse and kindred of 
testator only after property appro¬ 
priated for the other devises or lega¬ 
cies in the same class as those of 
such spouse or kindred has been 
exhausted, unless different intention 
is expressed in will. 

Cal.—In re Stevens' Estate, supra, j 


99. Cal.—In re Jameson’s Estate, 
208 T.2d 64, 93 C.A.2d 38. 

69 C.J. p 1236 note 12, 

1. Ky.—Purdy's Adm'r v. Rinehart, 
73 S.W.2d 33, 256 Ky. 289. 

Miss.—Peeples v. Horton, 39 Miss. 
406. 

2. Va.—Frastcr v. Littleton's Ex’rs, 
40 S.E. 108, 100 Va. 9. 

3. Iowa,—Ganoe v. Swisher, 294 N. 
W. 235, 229 Iowa 130. 

4. Ky.—Morgan v. Christian, 133 S. 
W. 982, 142 Ky. 14. 

5. NT.Y.—Smith v. WyckofC, 11 Paige 
49. 

8. Tenn.—Franklin v. Armfleld, 2 
Sneed 305. 

7. Mass.—Bridgen v. Cheever, 10 
Mass. 450. 

a Va,—De Ende v. Wilkinson’s 
Adm’r, 2 Patt & H. 663. 

9. Pa.—Appeal of Mellon, 46 Pa, 
165. 

69 C.J. p 1236 note 2L 
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10. Pa.—In re Mitchell's Estate, 16 
Pa.I>ist. 376. 

11. Or.—Neppach v. Norval, 242 P. 
605, 116 Or. 593. 

69 C.X p 1236 note 23. 

12. N.J.—Wootton v. Pollock, 184 A, 
611, 120 N.J.Eq, 245, petition de¬ 
nied 200 A. 748, 124 N.J.Bq. 167, 
affirmed 6 A.2d 216, 125 N.J.Eq. 
432. 

69 C.J. p 1236 note 24. 

Remedy through executor 

Prior to legislative enactment, 
creditor had no right of action 
against legatee for testator's obliga¬ 
tions, but remedy was through exec¬ 
utor or administrator to compel 
legatee to refund. 

N.J.—Wootton v. Pollock, supra, 

13. Ind.—Hayes v. Sykes, 21 N.E. 
1080, 120 Ind. 180. 

N.Y.—Elwood v. Deifendorf, 5 Barb. 
398. 

14. N.Y.—Elwood v. Deifendorf, su¬ 
pra. 
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independently of statute, 15 and that equity could 
subject property to debts, 16 or enforce a trust creat¬ 
ed to pay debts. 17 In most jurisdictions a devisee 
or legatee receiving assets of the estate is personal¬ 
ly liable, as discussed supra § 1325, and the statutes 
generally give to a creditor of a testator a right 
of action on his claim directly against a legatee or 
-devisee who has received the property given to him 
by the will, 18 but only when there is no remedy 
against the executor or administrator, 19 and pro¬ 
vided there are not sufficient assets in the hands of 
the executor to settle the claim. 20 The fact that the 
remedy against the executor is barred does not pre¬ 
clude a recovery against a legatee. 21 


WILLS § 1328 

Under such statutes suits against legatees and 
beneficiaries under the will of one deceased may be 
brought on debts of decedent, extent of liability on 
which is fixed, after final accounting of the per¬ 
sonal representative and distribution of the estate. 22 
Where a legacy has been placed in trust, instead 
of being paid to the legatee, a creditor has no right 
of action against the legatee, as there has been no 
distribution within the meaning of the statute. 23 
While in some jurisdictions the creditor’s right has 
been held enforceable only against the heirs or dev¬ 
isees, 24 in others he is entitled to his remedy against 
a legatee who has received his legacy. 26 The law 
of the jurisdiction where the cause of action arises 


15. N.Y.—Brooklyn Sav. Bank v. 
Joseph Wechsler Estate, 180 N.E. 
752, 259 N.T. 9. 

Ehnes v. Nolan, 121 N.Y.S.2d 
»662, 204 Misc. 102, affirmed 129 
N.Y.S.2d 915, 283 App.Div. 868, 

appeal denied 134 N.Y.S.2d 584, 
284 App.Div. 844—Wicks v. Car¬ 
michael, 16 N.Y.S.2d 395, 172 Misc. 
*924. 

18. N.J.—Meyer v. Supinski, 7 A.2d 
277, 125 N.J.Eq. 584. 

69 C.J. p 1236 note 27. 

Trust 

Personal assets of a testator or 
intestate are impressed with a 
•"trust" to pay his debts, and It is 
on the ground of such a trust that 
the jurisdiction of an equity court 
primarily rests in the administra¬ 
tion of the estate and in bills 
brought by creditors against lega¬ 
tees. 

Md.—Segafoose v. Hospelhorn, 18 A. 
2d 193, 179 Md. 325. 

Debts of wife 

Under will giving wife life estate 
with remainder over to children ex¬ 
cept that certain children were re¬ 
quired to reimburse estate for mon¬ 
eys advanced to them, and providing 
■that all just debts and funeral ex¬ 
penses of wife “to be paid out of the 
•estate,'* holder of notes executed by 
wife as comaker held entitled to 
’maintain action in equity for estab¬ 
lishment of such debt as against 
interest of remaindermen, and was 
•entitled to have debt made charge 
■on testator's realty. 

Iowa.—Diagonal State Bank v. 
Nichols, 258 N.W. 700, 219 Iowa 
342. 

"17. N.Y.—Howell v. Wallace, 56 N. 
Y.S. 280, 37 App.Div. 323. 

18. U.S.—Hoehn v. Crews, C.C.A. 
Okl., 144 F.2d 665, certiorari denied 
65 S.Ct. 132, 323 U.S. 773, 89 L.Ed. 
618, rehearing denied 65 S.Ct. 312, 
323 U.S. 817, 89 L.Ed. 649, and 65 
S.Ct. 135, 323 U.S. 773, 89 L.Ed. 
618, rehearing denied 65 S.Ct. 312, 
323 U.S. 817, 89 L.Ed. 649, and 


affirmed Garber v. Crews, 65 S.Ct. 
600, 324 U.S. 200, 89 L.Ed. 870. 

Tex.—Jackson v. Hubert, 234 S.W.2d 
414, 149 Tex. 451. 

Neyland v. Brammer, Civ.App., 
146 S.W.2d 261, error dismissed, 
judgment correct. 

Restriction of right 

Statute relating to suits against 
heirs can be availed of only by 
creditor and cannot be availed of 
by one who is a devisee or legatee 
under a will. 

Ill.—Pech v. Landphere, 238 IlLApp. 
567. 

19. N.H.—Probate Judge v. Brooks, 
5 N.H. 82. 

Closing of estate 

Generally, right to subject proper¬ 
ty of estate in hands of devisees is 
dependent on estate being closed. 
Iowa-—Baker v. Baker, 264 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 995. 
Claim not provable against repre¬ 
sentative 

Those receiving realty or personal¬ 
ty under will are liable to some ex¬ 
tent for ancestor’s debts, provided 
claim was not provable against rep¬ 
resentative of estate. 

N.H.—American University v. 

Forbes, 183 A. 860, 88 N.H. 17. 
Action for trespass 

A trustee in liquidation and credi¬ 
tors and stockholders of corporation 
have no right of action directly 
against devisees and legatees under 
wills of deceased directors of corpo¬ 
ration for losses sustained because 
of such directors’ dereliction of duty 
in improperly lending corporate 
funds without adequate security, as 
statute limits cause of action for 
such trespass to one against execu¬ 
tors or administrators of decedent’s 
estate and complainants have ample 
remedy by establishing their claims 
against decedents and, if not satis¬ 
fied, from undistributed portions of 
estates, by proceeding first against 
legatees and then, if necessary, 
against devisees. 

N.J.—Reilly v. Deans, 26 A.2d 183, 
131 N.J.Eq. 547. 
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20. Vt.—McKillop v. Post, 74 A. 78, 
82 Vt 403. 

21. Mass.—Coffey v. Rady, 166 N.E. 
833, 267 Mass. 301. 

69 C.J. p 1237 note 33. 

22 . N.C.—Planters’ Bank & Trust 
Co. v. Felton, 124 S.E. 849, 188 N.C. 
384. 

“Debt” 

Although the term "debt" was 
sometimes employed at common law 
in a strictly technical sense to de¬ 
note and ascertain amounts definitely 
fixed by contract, in a broader sense, 
as in statute authorizing action on 
decedent's debts against legatees, a 
“debt" is simply what one person 
owes or is or may be bound to pay 
to another, whether or not contin¬ 
gent. 

N.Y.—Wicks v. Carmichael, 16 N.Y. 
S.2d 395, 172 Misc. 924. 

23. N.Y.—New York v. U. S. Trust 
Co., 79 N.Y.S. 1010, 78 App.Div. 
366, affirmed 70 N.E. 1097, 178 
N.Y. 551. 

24. N.H.—Ticknor v. Harris, 14 N. 
H. 272, 40 Am.D. 186. 

25. In New Jersey 

(1) It has generally been held 
that creditors have a remedy against 
legatees to the extent of the amount 
received by them, in order to satisfy 
debts of the testator which remain 
unpaid. 

N.J.—Ackermann v. Loadsman, 18 A. 
2d 572, 129 N.J.Eq. 120—Codding- 
ton v. Bispham’s Ex’rs, 36 N.J.Eq. 
224, affirmed 36 N.J.Eq. 574. 

(2) Where debt of decedent ap¬ 
pears after distribution of estate 
among legatees, they are bound to 
refund at instance of creditor, al¬ 
though they have given no refunding 
bonds. 

N.J.—Fidelity Union Trust Co. v. 
Carter, 188 A. 696, 121 N.J.Eq. 78. 

(3) Claimant against estate, who 
had presented claim in due form but 
after order barring creditors al¬ 
though within period of statute of 
limitations, held entitled to resort 

| to assets distributed to legatee by 



§ 1288 WILLS 

lapsed, 43 under a statute specifically determining the 
share of the testator’s entire estate to which the 
widow shall be entitled on renunciation of the will, 
she is not entitled, in addition to the statutory 
share, to receive as heir a proportionate share of 
property not disposed of by the will, 44 as in the 
case of a lapsed legacy or devise. 46 Likewise, under 
a statute fixing a stated proportion of testator’s es¬ 
tate as the renouncing widow’s share to dower or in 
lieu of dower, a widow is not entitled to take both 
her dower interest and her interest as heir or dis¬ 
tributee of property not disposed of. 46 So, also, 
the husband is not entitled to more than the statute 
allows in the event of renunciation of the wife’s 
will where it is construed as applying to the entire 
estate, 47 although other statutes fixing the share 
of the husband who renounces his wife’s will are 
construed as applying only to property devised and 
bequeathed under the will, and not to limit his rights 
of inheritance in property not disposed of by the 
will. 48 A husband electing to take under his stat¬ 
utory right cannot claim the lands devised to him 
by the will on the theory that the wife died intestate 
in respect thereto, since the lands become part of 
the residuary estate. 49 

T estamcntary disposition of surviving spouse’s 
property. The right of a surviving spouse to his 
or her property which the deceased spouse attempted 
to dispose of by will is not affected thereby, where 
the survivor renounces the will and elects to take 
under the statutes. 60 Thus, the right of a widow 
to insurance money under the terms of a policy and 


97 C.J.S. 

to jointly held property, to which she is entitled 
as survivor, is not impaired by her election to take 
under the statutes. 61 

d. Homestead, Allowances, and Exemptions 

Both widows and widowers ordinarily have the right 
to a homestead exemption in the property of the deceased 
spouse; and both similarly have the right to other statu* 
tory allowances and exemptions In the decedent's estate. 

Under constitutional or statutory provisions estab¬ 
lishing the widow’s right to a homestead exemption 
in her husband’s property after his decease, and 
sometimes under both, a widow renouncing her hus¬ 
band’s will is entitled to homestead, 62 if any existed 
and had not been abandoned, 63 in addition to 
dower 64 or her distributive share, 66 or both, 66 in¬ 
dependently of her petitioning therefor, 67 although 
in some jurisdictions petitioning may be required, 56 
and, under some statutes, even though she has failed 
to dissent from her husband’s will within the prop¬ 
er time. 69 

The homestead right of the widow is subject, how¬ 
ever, to statutory provisions limiting or enlarging 
the husband’s power to devise his property away 
from his wife; 00 and where the dower statute pro¬ 
vides that a widow who renounces her husband’s 
will may elect between dower and one-half of the 
real and personal estate, but makes no reference to 
homestead, an election to take the statutory half bars 
dower, but not the homestead. 01 

Widozvcr’s homestead right. The surviving wid¬ 
ower similarly has the right to have the homestead 
set aside to him in fee simple on his renunciation 


43. N.Y.—In re Brunzel’s Estate, 51 
N.Y.S.2d 483. 

44. Statutory share as exclusive 

Share of testator’s estate to which 
widow becomes entitled, as result of 
electing to lake under law and not 
under will of her deceased husband, 
is exclusive, and she does not take 
any additional share in any remain¬ 
ing portion of estate which may be 
left undisposed of by will, even 
though she is sole heir at law and 
next of kin of deceased. 

Wis.—In re Uihlein’s Will, 59 N.W. 
2d 641, 264 Wis. 362, 38 A.L.R. 
2d 961. 

45. Iowa.—In re Noble’s Estate, 190 
N.W. 511, 194 Iowa 733, 26 A.L.R. 
86 . 

Mass.—Boynton v. Boynton, 165 N.E. 
489, 266 Mass. 454. 

48. Mich.—Stearns v. Perrin, 90 N. 

W. 297, 130 Mich. 456. 

69 C.J. p 1141 note 40. 

47. Conn.—Lewis v. Shannon, 18C 
A. 540, 121 Conn. 594. 

Pa.—In re Hollinger's Estate, 102 
A. 10, 259 Pa. 75. 


48. Ind.—Boeder v. Antrim, 112 N.E. 
551, 110 N.E. 568, 64 Ind.App. 83. 

Miss.—Cain v. Barnwell, 87 So. 484, 
124 Miss. 860. 

49. N.J.—Bankers' Trust Co. of Now 
York v. Greims, 176 A. 112, 117 
N.J.Eq. 397. 

50. Ohio.—Bonnett v. Bennett, 45 N. 
E.2d 614, 70 Ohio App. 187. 

51. Ohio.—Bennett v. Bennett, su¬ 
pra. 

52. Ark.—Lauck v. Burnett, 93 S.W. 
2d 129, 192 Ark. 547. 

Cal.—Eproson v. Wheat, 53 C. 715. 

Okl.—In re Carothers’ Estate, 167 
P.2d 899, 196 Okl. 640. 

Tex.—Thompson v. Thompson, 236 
S.W.2d 779, 149 Tex. 632. 

Claiming benefit of a homestead un¬ 
der the will see supra § 1287 d (3). 

53. Mo.—Borchers v. Borchers, 179 
S.W.2d 8, 352 Mo. 601. 

54. Ark.—U. S. Fidelity & Guaran¬ 
ty Co. v. Edmondson, 59 S.W.2d 
488, 187 Ark. 257. 

69 C.J. p 1140 note 29. 
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55. Ill.—Canavan v. McNulty, 159 N. 
E. 782, 328 111. 388. 

Neb.—In re Orobo's Estate, 165 N. 
W. 252, 101 Neb. 786. 

56. Ala.—Decker v. Decker, 37 So.2d 
204, 251 Ala. 278. 

57. N.C.—Fulp v. Brown, 69 S.E. 
612, 153 N.C. 531. 

58. Bight accrues when petition filed 
Bight to homestead accrued when 

widower renounced provisions of de¬ 
ceased wife's will, devising realty, 
comprising homestead, to others, and 
filed petition to have realty set aside 
as homestead, and not when inven¬ 
tory and appraisement were filed. 
Or.—In re Potter's Estate, 59 P.2d 
253, 154 Or, 167. 

59. N.C.—Fulp v. Brown, 69 S.E. 612, 
153 N.C. 531. 

60. Utah.—In re Schenk's Estate, 
178 P. 344, 53 Utah 381. 

69 C.J. p 1141 note 33. 

61. Ill.—Canavan v. McNulty, 15S 
I N.E. 782, 328 Ill. 388. 
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of his widow’s will, 62 although it has also been held 
that a widower’s renunciation of his wife’s will de¬ 
stroys his right thereunder to homestead rights of 
the wife. 63 

Maintenance of, and tax \payments on, homestead. 
In a proper case, the court, to protect the future in¬ 
terest of beneficiaries with respect to the homestead 
property, may properly require the surviving spouse 
renouncing the will, or his successor in interest, to 
pay all taxes due thereon and keep the property in 
good repair. 64 

The rights of devisees are subject to the right of 
the surviving spouse to the use and occupancy of the 
homestead as a probate homestead. 65 

Right to purchase mansion house . Under a statute 
so providing, the surviving spouse is entitled to pur¬ 
chase the mansion house at its appraised value, un¬ 
less such property has been specifically devised. 66 

Allowances and exemptions. A surviving spouse, 
renouncing the will of the deceased spouse, is en¬ 
titled, under statutes so providing, to allowances and 
exemptions in the decedent’s estate; 67 and, while 
there is some authority to the contrary, 68 the right 
to an allowance is not barred by an election to take 
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a child’s part in lieu of dower, 69 or by the fact that 
the spouses had executed mutual wills. 70 The right 
relates back to the spouse’s death, making the execu¬ 
tor personally liable to the survivor if he defeats 
the exemption by sale. 71 However, a widow is not 
entitled to a particular allowance provided by an 
intestacy act for widows of intestates dying with¬ 
out issue, where the statute expressly provides that 
it shall not apply where the surviving spouse shall 
elect to take against the will. 72 

e. Computation of Rights in General 

(1) General rules 

(2) Difference between separate estate 

and elective share 

(1) General Rules 

In computing surviving spouse’s elective share, all 
property of decedent at the time of his death must be 
considered, with some exceptions, such as valid inter 
vivos trusts and exempt property. 

In determining the elective share of a surviving 
spouse taking against the will of the deceased spouse, 
the property of decedent on which the share is com¬ 
puted must be considered as including all of the 
property owned by him at his death, 73 both real and 


62. Or.—Jenning v. Jenning, 253 P. 
2d 276, 197 Or. 366. 

63. Iowa.—Truro Sav. Bank of Tru¬ 
ro v. Foster, 220 N.W. 20, 206 Iowa 
432. 

69 C.J. p 1141 note 35. 

64. Iowa.—In re Dluhos' Estate, 70 
N.W.2d 549, 246 Iowa 1043. 

65. Okl.—In re Blaydes' Estate, 216 
P.2d 277, 202 Okl. 558. 

66. Property held specifically de¬ 
vised 

Devise to testatrix’ husband for 
life of "all real estate located in the 
Village of Donnelsville, Clark Coun¬ 
ty, Ohio, that I may own at time of 
my decease,” and at his death to 
testatrix' daughter in fee simple, was 
a “specific devise” within statute giv¬ 
ing surviving spouse right to pur¬ 
chase mansion house if not specifical¬ 
ly devised, and surviving husband 
who elected to renounce will and take 
under statute did not have right un¬ 
der statute to purchase at appraised 
value the part of such realty which 
was specifically devised to testatrix' 
daughter. 

Ohio.—In re Reed's Estate, Prob., 114 
N.E.2d 314. 

67. Kan.—Pellett v. Pellett, 295 P. 
984, 132 Kan. 427. 

N.Y.—In re Fagan's Estate, 84 N.Y. 
S.2d 558—In re Jermyn’s Will, 72 
N.Y.S.2d 244—In re Sanchez' Es¬ 
tate, 58 N.Y.S.2d 230. 

Ohio.—Barlow y. Winters Nat. Bank 
& Trust Co., 12 Ohio Supp. 131— 


Citizens Nat. Bank v. Linn, 7 Ohio 
Supp. 192. 

Pa.—In re Stachnick’s Estate, 103 A. 
2d 765, 376 Pa. 592. 

In re Henderson's Estate, 1 Pa. 
Dist. & Co.2d 446, 4 Fiduciary 397. 
Pa.—In re Vasil's Estate, Orph., 2 Fi¬ 
duciary 615, 42 Luz.Leg.Reg. 210. 

69 C.J. p 1141 note 36—24 C.J. p 254 
note 77. 

Award of realty in lien of cash 

County and district courts proper¬ 
ly sustained allowance to testator’s 
widow, filing written renunciation of 
benefits under will and electing to 
take her share of his property under 
statute, and award of realty to her 
in lieu of cash, of which there was 
not enough to discharge her demand, 
in proceeding by residuary devisees 
and legatees for construction of will 
and vacation of such allowance and 
award. 

Colo.—In re Williams' Estate, 72 P.2d 
476, 101 Colo. 2G2. 

Manner of deduction, of exemption 

Whore testator bequeathed all his 
personal effects to widow and the res¬ 
idue of his estate in trust for benefit 
of widow and children, widow’s stat¬ 
utory exemptions were chargeable 
against the residue bequeathed in 
trust and bequest of personal effects 
to widow, even though it exceeded in 
value the statutory exemptions, was 
not subject to pro rata deduction for 
such exemptions. 

N.Y.—In re Barrows' Will, 123 N.Y.S. 
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2d 501, 204 Misc. 339, affirmed 130 
N.Y.S.2d 914, 283 App.Div. 995. 

Right to interest after demand for 
payment 

Where widow elected to take 
against her husband’s will and execu¬ 
trix could not safely pay widow’s 
cash exemption until issue of widow's 
alleged abandonment of testator had 
finally been determined, interest at 
legal rate would not be allowed, but 
interest would only be allowed at rate 
of three per cent from time payment 
was demanded until it was made. 
N.Y.—In re Lorch's Estate, 33 N.Y.S. 
2d 157. 

68. Ala.—Pearson v. Darrington, 32 
Ala 227. 

69. Mo.—Lee's Summit Bldg. & Loan 
Ass'n v. Cross, 134 S.W.2d 19, 345 
Mo. 501. 

Hill v. Evans, 91 S.W. 1022, 114 
Mo.App. 715. 

70. Colo.—In re Williams' Estate, 72 
P.2d 476, 101 Colo. 262. 

71. Ky.—Franzell's Ex'r v. Franzell, 
154 S.W. 912, 153 Ky. 171. 

72. Pa—In re Lucas' Estate, 2 Pa 
List. & Co. 779. 

73. N.Y.—In re Hill’s Will, 102 N. 
Y.S.2d 732, 199 Misc. 692—In re 
Harris' Estate, 271 N.Y.S. 464, 150 
Misc. 758. 

In re Maguire's Estate, 139 N.Y.S. 
2d 637—In re Bassford’s Will, 127 
N.Y.S.2d 653. 
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where he was primarily liable with reference to the 
claim which he paid." 

Where the estate is not insolvent, a specific lega¬ 
tee whose legacy has been taken for debts is not 
entitled to contribution against other specific lega¬ 
tees. 1 While encumbrances on land are ordinarily 
payable out of the personalty, other lands devised 
are not liable to contribution to pay a lien on en¬ 
cumbered realty after the personalty has been ex¬ 
hausted; 2 but it has also been held that where 
testator, after making devises of specific parcels of 
property to each of several devisees, later incum¬ 
bered one parcel, and there was no personalty, no 
residuary devises, and no intentions expressed in the 
will with reference thereto, the devisee whose prop¬ 
erty was incumbered was entitled to have the other 
devisees contribute toward the payment of the in¬ 
cumbrance. 3 Where a widow, given a life estate 
terminable on remarriage, pays the testator’s debts 
as directed by the will, she is not, on remarriage, en¬ 
titled to a lien on the property because of the debts 
paid. 4 Devisees of real estate charged 5 or en¬ 
cumbered with debts paid by other property of the 
testator 6 may be made responsible therefor. Con¬ 
tribution may be enforced by suits against each bene¬ 
ficiary separately 7 or against all together 8 within 
the statutory period. 9 The right to contribution 
should be determined on petition and answer. 10 

§ 1327. Equities between Testator and Third 
Persons 

A devisee takes property subject to all equities exist¬ 
ing between the testator and the equitable title holder. 


Where the legal title to land is in the testator 
and the equitable title in a third person, the devisee 
takes the property subject to all equities, latent or 
patent, existing between the testator and the equita¬ 
ble title holder. 11 

§ 1328. Enforcement of Claims 

a. In general 

b. Nature and form of remedy 

c. Conditions precedent 

d. Defenses 

e. Jurisdiction and venue 

f. Time to sue, limitations, and laches 

g. Parties 

h. Pleading and proof 

i. Evidence 

j. Judgment and costs 

k. Execution and sale under order of 

court 

a. In General 

Statutes generally give to a creditor of a testator a 
right of action on his claim directly against a legatee or 
devisee who has received the property given to him by 
the will, provided there Is no remedy against the execu¬ 
tor or administrator, and apart from statute, equity may 
subject property to the decedent’s debts. 

At common law a creditor of a testator had no 
right to bring a personal action on his claim against 
a legatee or devisee, 12 even though the property 
given to him was charged with the payment of 
debts, 18 unless the beneficiary under the will had ex¬ 
pressly promised to pay the debt. 14 It has been 
stated, however, that the right of a creditor to 
pursue a legatee for a debt of the testator existed 


Respective interests 

Code provision that all legatees 
must contribute according to their 
respective interest to legatee whose 
legacy has been appropriated to pay¬ 
ment of debts contemplates interest 
as measured by the class of the 
various legacies as general or spe¬ 
cific, and by kinship to decedent as 
well as by monetary value of various 
legacies. 

Cal.—In re Stevens' Estate, X62 P.2d 

918, 27 C.2d 168. 

Spouse and kindred of testator 

When property given by will to 
persons other than residuary devisee 
or legatee is sold for payment of 
testator's debts, contribution is to be 
enforced from spouse and kindred of 
testator only after property appro¬ 
priated for the other devises or lega¬ 
cies in the same class as those of 
such spouse or kindred has been 
exhausted, unless different intention 
Is expressed in will. 

Cal.—In re Stevens’ Estate, supra, j 


99. Cal.—-In re Jameson’s Estate, 
208 P.2d 54, 93 C.A.2d 35. 

69 C.J. p 1236 note 12. 

1. Ky,—Purdy’s Adm'r v. Rinehart, 
73 S.W.2d 33, 255 Ky. 289. 

Miss,—Peeples v. Horton, 39 Miss. 
406. 

2. Va.—Frasier v. Littleton's Ex’rs, 
40 S.E. 108, 100 Va. 9. 

3. Iowa.—Ganoe v. Swisher, 294 N. 
W. 235, 229 Iowa 130. 

4. Ky.—Morgan v. Christian, 133 S. 
W. 982, 142 Ky. 14. 

5. N.Y.—Smith v. Wyckoff, 11 Paige 
49. 

6. Tenn.—Franklin v. Armfleld, 2 
Sneed 305. 

7. Mass.—Bridgen v. Cheever, 10 
Mass. 450. 

8. Va.—De Ende v. Wilkinson’s 
Adm’r, 2 Patt. & H, 663. 

9. Pa.—Appeal of Mellon, 46 Fa. 
166. 

69 C.J. p 1236 note 2L 
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10. Po.—In re Mitchell’s Estate, 16 
PalMst. 376. 

11. Or.—Neppach ▼. Norval, 242 P. 
605, 116 Or. 593. 

69 C.J. p 1236 note 23. 

12. K.J.—Wootton v. Pollock, 184 A. 
611, 120 N.XEq. 245, petition de¬ 
nied 200 A. 748, 124 N.J.Bq. 167, 
affirmed 6 A.2d 216, 125 N.J.Eq. 
432. 

60 C.J. p 1236 note 24. 

Remedy through executor 

Prior to legislative enactment, 
creditor had no right of action 
against legatee for testator's obliga¬ 
tions, but remedy was through exec¬ 
utor or administrator to compel 
legatee to refund. 

N.J.—Wootton v. Pollock, supra. 

13. Ind.—Hayes v. Sykes, 21 N.E. 
1080, 120 IndL 180. 

N.Y.—El wood v. Deifendorf, 5 Barb. 
398. 

14. N.Y.—Elwood ▼. Delfendorf, su¬ 
pra. 
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independently of statute, 15 and that equity could 
subject property to debts, 16 or enforce a trust creat¬ 
ed to pay debts. 17 In most jurisdictions a devisee 
or legatee receiving assets of the estate is personal¬ 
ly liable, as discussed supra § 1325, and the statutes 
generally give to a creditor of a testator a right 
of action on his claim directly against a legatee or 
-devisee who has received the property given to him 
hy the will, 18 but only when there is no remedy 
against the executor or administrator, 19 and pro¬ 
vided there are not sufficient assets in the hands of 
the executor to settle the claim. 20 The fact that the 
remedy against the executor is barred does not pre¬ 
clude a recovery against a legatee. 21 


WILLS § 1328 

Under such statutes suits against legatees and 
beneficiaries under the will of one deceased may be 
brought on debts of decedent, extent of liability on 
which is fixed, after final accounting of the per¬ 
sonal representative and distribution of the estate. 22 
Where a legacy has been placed in trust, instead 
of being paid to the legatee, a creditor has no right 
of action against the legatee, as there has been no 
distribution within the meaning of the statute. 23 
While in some jurisdictions the creditor’s right has 
been held enforceable only against the heirs or dev¬ 
isees, 24 in others he is entitled to his remedy against 
a legatee who has received his legacy. 25 The law 
of the jurisdiction where the cause of action arises 


15. N.Y.—Brooklyn Sav. Bank v. 
Joseph Wechsler Estate, 180 N.E. 
752, 259 N.Y, 9. 

Ehnes v. Nolan, 121 N.Y.S.2d 
<662, 204 Misc. 102, affirmed 129 
!N.Y.S.2d 915, 283 App.Div. 868, 

appeal denied 134 N.Y.S.2d 584, 
284 App.Div. 844—Wicks v. Car¬ 
michael, 16 N.Y.S.2d 395, 172 Misc. 
924. 

10. N.J.—Meyer v. Supinski, 7 A.2d 
277, 125 N.J.Eq. 584. 

69 C.J. p 1236 note 27. 

Trust 

Personal assets of a testator or 
intestate are impressed with a 
•“trust” to pay his debts, and it is 
•on the ground of such a trust that 
the jurisdiction of an equity court 
primarily rests in the administra¬ 
tion of the estate and in bills 
brought by creditors against lega¬ 
tees. 

Md.—Segafoose v. Hospelhorn, 18 A 
2d 193, 179 Md. 325. 

Debts of wife 

Under will giving wife life estate 
with remainder over to children ex¬ 
cept that certain children were re¬ 
quired to reimburse estate for mon¬ 
eys advanced to them, and providing 
•that all just debts and funeral ex¬ 
penses of wife "to be paid out of the 
•estate/* holder of notes executed by 
wife as comaker held entitled to 
maintain action in equity for estab¬ 
lishment of such debt as against 
interest of remaindermen, and was 
•entitled to have debt made charge 
•on testator’s realty. 

Iowa.—Diagonal State Bank v. 
Nichols, 258 N.W. 700, 219 Iowa 
342. 

17. N.Y.—Howell v. Wallace, 56 N. 
Y.S. 280, 37 App.Div. 323. 

18. U.S.—Hoehn v. Crews, C.C.A 
Okl., 144 F.2d 665, certiorari denied 
65 S.Ct. 132, 323 U.S. 773, 89 L.Ed. 
618, rehearing denied 65 S.Ct. 312, 
323 U.S. 817, 89 L.Ed. 649, and 65 
S.Ct. 135, 323 U.S. 773, 89 L.Ed. 
618, rehearing denied 65 S.Ct. 312, 
2.23 U.S. 817, 89 L.Ed. 649, and 


affirmed Garber v. Crews, 65 S.Ct. 
600, 324 U.S. 200, 89 L.Ed. 870. 

Tex.—Jackson v. Hubert, 234 S.W.2d 
414, 149 Tex. 451. 

Neyland v. Brammer, Civ.App., 
146 S.W.2d 261, error dismissed, 
Judgment correct. 

Restriction of right 

Statute relating to suits against 
heirs can be availed of only by 
creditor and cannot be availed of 
by one who is a devisee or legatee 
under a will. 

Ill.—Pech v. Landphere, 238 Ill.App. 
567. 

19. N.H.—Probate Judge v. Brooks, 
5 N.H. 82. 

Closing of estate 

Generally, right to subject proper¬ 
ty of estate in hands of devisees is 
dependent on estate being closed. 
Iowa.—Baker v. Baker, 264 N.W. 116, 
220 Iowa 1216, 103 A.L.R. 995. 
Claim not provable against repre¬ 
sentative 

Those receiving realty or personal¬ 
ty under will are liable to some ex¬ 
tent for ancestor’s debts, provided 
claim was not provable against rep¬ 
resentative of estate. 

N.H.—American University v. 

Forbes, 183 A 860, 88 N.H. 17. 
Action for trespass 

A trustee in liquidation and credi¬ 
tors and stockholders of corporation 
have no right of action directly 
against devisees and legatees under 
wills of deceased directors of corpo¬ 
ration for losses sustained because 
of such directors’ dereliction of duty 
in improperly lending corporate 
funds without adequate security, as 
statute limits cause of action for 
such trespass to one against execu¬ 
tors or administrators of decedent's 
estate and complainants have ample 
remedy by establishing their claims 
against decedents and, if not satis¬ 
fied, from undistributed portions of 
estates, by proceeding first against 
legatees and then, if necessary, 
against devisees. 

| N.J.—Reilly v. Deans, 26 A2d 183, 

I 131 N.J.Eq. 547. 
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20. Vt.—:McKillop v. Post, 74 A 78, 
82 Vt 403. 

21. Mass.—Coffey v. Rady, 166 N.E. 
833, 267 Mass. 301. 

69 C.J. p 1237 note 33. 

22. N.C.—Planters’ Bank & Trust 
Co. v. Felton, 124 S.E. 849, 188 N.C. 
384. 

“Debt” 

Although the term “debt” was 
sometimes employed at common law 
in a strictly technical sense to de¬ 
note and ascertain amounts definitely 
fixed by contract, in a broader sense, 
as m statute authorizing action on 
decedent's debts against legatees, a 
“debt” is simply what one person 
owes or is or may be bound to pay 
to another, whether or not contin¬ 
gent. 

N.Y.—Wicks v. Carmichael, 16 N.Y. 
S.2d 395, 172 Misc. 924. 

23. N.Y.—-New York v. U. S. Trust 

Co., 79 N.Y.S. 1010, 78 App.Div. 
366, affirmed 70 N.E. 1097, 178 

N.Y. 551. 

24. N.H.—Ticknor v. Harris, 14 N. 
H. 272, 40 Am.D. 186. 

25. In New Jersey 

(1) It has generally been held 
that creditors have a remedy against 
legatees to the extent of the amount 
received by them, in order to satisfy 
debts of the testator which remain 
unpaid. 

N.J.—Ackermann v. Loadsman, 18 A 
2d 572, 129 N.J.Eq. 120—Codding- 
ton v. Bispham’s Ex’rs, 36 N.J.Eq. 
224, affirmed 36 N.J.Eq. 574. 

(2) Where debt of decedent ap¬ 
pears after distribution of estate 
among legatees, they are bound to 
refund at instance of creditor, al¬ 
though they have given no refunding 
bonds. 

N.J.—Fidelity Union Trust Co. v. 
Carter, 188 A. 696, 121 N.J.Eq. 78. 

(3) Claimant against estate, who 
had presented claim in due form but 
after order barring creditors al¬ 
though within period of statute of 
limitations, held entitled to resort 

| to assets distributed to legatee by 
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must determine whether creditors have a right of 
action against legatees. 26 

It has been considered that the right of action 
against a devisee does not survive as against his 
devisees, 27 nor does the statute confer a right of 
action by the creditor against the legatees of a 
legatee of the debtor-testator; 28 but, where devisees 
receive property, their testator’s interest in which 
was at all times subject to payment of debts of the 
original testator, they take the property chargeable 
in equity with the debts of the original testator. 29 
The heirs or devisees of a deceased devisee have 
been held liable. 30 Failure to proceed against one 
as heir does not preclude recovery against him as 
devisee. 31 If property is destroyed after distribu¬ 
tion, the legatees are not liable. 32 Where debts 
are charged on real estate, creditors may proceed 
in equity directly against it. 33 

In some jurisdictions, the statute provides an ex¬ 
clusive remedy, 34 that is, the mode and manner of 
enforcing the rights of creditors is entirely pre¬ 
scribed and regulated by statute, and in order to en¬ 
force liability, the case must be brought within the 
provisions of the statute. 35 In other jurisdictions, a 
statutory remedy against the heirs and devisees has 
been regarded as cumulative to the remedy of the 
creditor in equity and does not limit such remedy, 36 
and it has been held an independent and additional 
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remedy to the creditor’s right, by bill for discovery 
and accounting against the executor, to pursue the 
personal estate of the testator and subject it to pay¬ 
ment of his debts. 37 

b. Nature and Form of Remedy 

Statutes providing the right of action determine the 
nature and form of remedy given the creditor against 
legatees or devisees, and while in some jurisdictions the 
action is regarded as one to enforce a lien on the prop¬ 
erty in the hands of the heir or devisee, in others it Is 
not one to enforce, but to acquire a lien on the property 
and to authorize its sale for the debt. 

Statutes providing the right of action in most 
instances determine the nature and form of remedy 
given the creditor against legatees or devisees. 38 
While in some jurisdictions the action of a creditor 
against the heir or devisee is regarded as one to 
enforce a lien on the property in the hands of the 
heir or devisee, 39 in others it is said to be one not 
to enforce, but to acquire, a lien on the property and 
to authorize its sale for the debt. 40 In form the ac¬ 
tion is against the estate of the deceased debtor; 
in substance, it is against the property of decedent, 
real or personal, which has come into the possession 
of his legatees or devisees. 41 

An action against a devisee by a creditor of testa¬ 
tor to recover the amount owed to the creditor by 
testator is equitable in nature, 42 and the remedy of 


suit either on refunding bond or at 
large. 

N.J.—In re Carter’s Estate, 187 A. 
334, 120 N.J.Eq. 578. 

(4) It has also been held, however, 
that statutes for relief of deceased's 
creditors do not provide for main¬ 
tenance of law action by creditor 
against legatee to recover debt, but 
for action either against executor or 
administrator before settlement of 
estate, or thereafter on refunding 
bond. 

N.J.—Wootton v. Pollock, 184 A. 611, 
120 N.J.Eq. 245, petition denied 
200 A. 748, 124 N.J.Eq. 167, af¬ 
firmed 6 A.2d 21G, 125 N.J.Eq. 432. 
20. Or.—Rainey v. Rudd, 160 P. 
1168, 82 Or. 461. 

27. N.T.—Green v. Dunlop, 120 N.T. 
S. 583, 136 App.Div. 116. 

28. N.Y.—Ehnes v. Nolan, 121 N.Y, 
S.2d 662, 204 Mlsc. 102, affirmed 
129 N.Y.S. 2d 915, 283 APP.Div. 868, 
appeal denied 134 N.Y.S.2d 684, 
284 APP.Div. 844. 

28. N.Y.—Ros^''ke v. Meyer, 162 N. 

Y.S. 613, 176 APP.Div. 193. 
Becovery against estate in rem 
While a creditor of estate of de¬ 
ceased whose property had passed 
to deceased’s brother by deceased’s 
will and by brother’s will to broth¬ 


er’s wife could not maintain action 
against wife on theory that wif<* 
had converted personal property on 
which creditor claimed a statutory 
lien, wife held property as trustee 
for deeojised’s unpaid creditors, and 
holder of note executed by deceased 
was entitled to recovery, if at all, 
against estate in rem and against 
wife in that capacity to extent of 
property received by wife. 

Tex.—Ashbrook v. Hammer, Civ. 
App., 106 S.W.2d 776. 

30. N.J.—!McCarthy v. Mullen, 82 
A. 51, 82 N.J.Daw 379, overruling 
Congar v. Brady, 42 A. 415, 02 
N.J.Law 641. 

31. N.Y.—Matteson v. Palsor, 66 N. 
E. 110, 173 N.Y. 404. 

32. S.C.—Godbold v. Godbold, 13 S. 
C. 601. 

33. N.Y.—Smith v. Wyckoff, 11 
Paige 49. 

R.I.—Woonsocket Sav. Inst. v. Bal¬ 
lou, 16 A. 144, 16 R.L 351, 1 L.R.A. 
555. 

34. N.Y.—Ehnes v. Nolan, 121 N.Y. 
S.2d 062, 204 Mlsc. 102, affirmed 
129 N.Y.S.2d 915, 283 App.Div. 868, 
appeal denied 134 N.Y,S.2d 584, 
284 APP.Div. 844. 

In re Booker’s Will, 110 N.Y.S. 
2d 112. 


35. N.Y.—Elmos v, Nolan, 121 N.Y. 
S.2d 662, 204 Mist*. 102, affirmed' 
129 N.Y.S.2d 915, 283 App.Div. 808, 
appeal denied 134 N.Y.S.2d 584, 
284 App.Div. 844. 

36. Ill.—Union Trust Co. v. Shoe¬ 
maker, 101 N.E. 1050, 258 III. 504. 

37. N.J.—Home Brewing Co. v. 
Mahler, 112 A. 506, 92 N.J.Eq. 323. 

38. N.Y.—Ehnes v, Nolan, 121 N.Y. 
S.2d 662, 204 Mine. 102, affirmed 
129 N.Y.S.2d 915, 283 App.Div. 868. 
appeal denied 134 N.Y.S,2d 584, 284 
App.Div. 844. 

39. N.J.—McCarthy v. Mullen, 82’ 
A. 51, 82 N.J,Daw 379. 

Reinhardt v. Calhoun, 156 A. 12, 
9 N.J.Mlsc. 914, affirmed 162 A. 
909, 109 N.J.Law 580. 

40. N.Y.—Rogers v. Patterson, 29^ 
N.Y.S. 963, 79 Hun 483. 

69 C.J. p 1237 note 49. 

41. N.Y.—Ehnes v. Nolan, 121 N.Y. 
S.2d 662, 204 Mlsc. 102, affirmed 
129 N.Y.S.2d 915, 283 App.Div. 868, 
appeal denied 134 N.Y.S.2d 584, 284* 
App.Div. 844. 

42. N.Y.—In re Booker’s Will, 110- 
N.Y.3.2d 112. 

An action, at law does not lie* 
against distributees of personal 
property, whether legatees or heirs* 
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creditors in pursuing the property of the estate of 
the testator into the hands of legatees after it has 
passed into their possession with the assent of the 
executor is in equity, to compel them to refund . 43 
So, the remedy against the heirs for a breach of the 
testator's covenant of warranty is by suit in equity . 44 
The action to enforce the liability of a stockholder 
of a bank is equitable and its nature is not changed 
where the creditor seeks to enforce such liability 
against a devisee of a stockholder . 45 

Under a statute providing for a joint action 
against a debtor's next of kin, legatee, or devisee, 
an action on his liability as surety on a bond, 
brought against his widow, his daughter, and their 
trustee, being all the legatees, was a joint action 
in which the assets of the estate might be marshaled 
and the proportionate liability ascertained and ad¬ 
judicated . 46 It has been held that, where a judg¬ 
ment had been obtained in the state against a debt¬ 
or who subsequently died in another state leaving 
residuary legatees to receive their share of his suc¬ 
cession, the administration of which had been closed, 
but who were absentees, plaintiffs could not proceed 
against them by appointing a curator ad hoc to 
represent them, and by rule on them to show cause 
why execution should not issue against them on 
the judgment against their testator, but must pro¬ 
ceed by action in the ordinary form . 47 

c. Conditions Precedent 

An action to subject realty or personalty to a credi¬ 
tor's claim should usually be preceded by a demand or 
filing of the claim, and if the creditor proceeds by bill 
in equity, he must first have established his claim at law. 

A creditor's action to subject either realty or 
personalty should usually be preceded by a demand 
or filing of his claim . 48 If the creditor proceeds by 
bill in equity, he must first have established his 


claim at law . 49 Suit to enforce a judgment against 
land in the hands of devisees is not an action on 
the judgment under a statute requiring leave of 
court before suit may be commenced on a judg¬ 
ment . 50 Insolvency of a partnership has been held 
a condition precedent to an attempt of a creditor 
to collect his debt from a legatee or devisee of a 
deceased partner . 61 

d. Defenses 

Devisees of mortgaged land may assert such defenses 
against the mortgagee which their testator could have 
asserted if living, and payment of the creditor's claim is 
a proper affirmative defense. 

Devisees of mortgaged land are entitled to no 
defense against the mortgagee which their testator 
could not assert if living , 52 but they may assert 
such defenses as the mortgagor could have asserted 
if living . 53 So, in an action against the beneficiaries 
under a will on a note given by decedent and which 
matured before his death, defendants who have suc¬ 
ceeded to his rights, on showing that plaintiff is 
not a holder in due course, are entitled to set up all 
equities and defenses which the maker might have 
asserted . 64 Presentation to, and allowance of his 
claim by, the executors does not bar a creditor's suit 
against devisees , 65 and it is no defense to an action 
by a creditor of the testator against the devisees to 
collect the debt that the executors have made diligent 
but unsuccessful efforts and attempts to make a sale 
of the lands of which the devisor died seized, in or¬ 
der to pay the testator's debts . 66 In a mortgagee's 
action to enforce payment of a deficiency judgment 
from net proceeds of realty devised by the mort¬ 
gagor to his wife, it is no defense that by an agree¬ 
ment between the testator and plaintiff, increasing 
the interest rate, the wife, as devisee, was released 
from liability , 67 or that the devise was made in lieu 


for debts of ancestor, but such claim 
is purely equitable. 

Ill.—Dunham v. Kauffman, 52 N.E.2d 
143, 385 Ill. 79, 154 A.LR. 90. 

43. Miss.—Turner v. Chambers, 18 
Miss. 308, 48 Am.D. 751. 

Basis of jurisdiction 

Jurisdiction of equity in bills 
brought by creditors against lega¬ 
tees or distributees, for purpose of 
charging them with liability to have 
personal assets of deceased received 
by them applied to the payment of 
his debts, rests primarily on the 
trust impressed on the assets for 
benefit of creditors. 

Md—Turk v. Grossman, 6 A.2d 639, 
654, 176 Md. 644—Baker v. Cooper, 
170 A. 556, 561, 166 Md. 1. 

44. R.I.—Hebert v. Handy, 72 A. 
1102, 29 R.I. 543. 

69 C.J. p 1237 note 50. 


45. N.Y.—Richards v. Gill, 122 N.Y. 
S. 620, 138 App.Div. 75. 

46. N.Y.—Duck v. McGrath, 145 1ST. 
Y.S. 1033, 160 App.Div. 482, af¬ 
firmed 106 N.E. 1032, 212 N.Y. 600, 
motion denied 107 N.E. 1076, 213 
N.Y. 672. 

47. La.—Reynolds v. Horn, 4 La. 
Ann. 187. 

48. S.D.—L& Sueur v. Quillian, 228 
N.W. 380, 56 S.D. 289—Ranchman’s 
State Bank v. Lenning, 220 N.W. 
485, 53 SD. 250, 

69 C.J. p 1238 note 55. 

49. N.J.—Loehnberg v. Loehnberg, 
52 A. 710, 63 N.J.Eq. 496. 

50. S.C.—Brock v. Kirkpatrick, 38 
S.E. 779, 60 S.C. 322, 85 Am.S.R. 
847. 


51. Or.—Root v. Vawter, 215 P. 982, 
108 Or. 190. 

52. Wash.—North Pacific Mortg. Co. 
v. Sieler, 264 P. 4, 146 Wash. 530. 

53. N.J.—Richman v. Bauerle, 172 
A. 536, 116 N.J.Eq. 131. 

54. N.C.—Planters’ Bank & Trust 
Co. v. Felton, 124 S.E. 849, 188 N.C. 
384. 

55. N.J.—Newark Lime, etc., Mfg. 
Co. v. Harrington, 42 A. 417, 62 N. 
J.Law 632. 

56. N.J.—Newark Lime, etc., Co. v. 
Harrington, supra. 

57. N.Y.—Equitable Life Assur. Soc. 
of the United States v. Wilds, 171 
N.Y.S. 505, 184 App.Div. 435. 
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of other provisions of the will in the wife's favor . 58 

Where so provided by the statute imposing lia¬ 
bility on legatees, a creditor who has not within the 
proper time exhibited a provable claim to the execu¬ 
tor before the latter turned over the estate to the 
legatees is not entitled to recover against them . 69 
According to other authority, an action by a creditor 
against devisees is not barred by the fact of failure 
to file a claim against the estate within the prescribed 
time ; 60 but such devisees are not liable for dece¬ 
dent's debts to the extent that proceeds of the sale 
of the land devised to them were used to pay the 
debts of decedent, although they are subject to per¬ 
sonal judgment for any excess of such proceeds 
not so used . 61 It is no defense to an action against 
the residuary legatee of a subscriber to stock brought 
within one year after the necessary order of court 
giving the right to sue a stockholder for unpaid sub¬ 
scriptions that the claim was not presented to, and 
suit brought against, executors of the subscriber's 
estate, nor that suit was not brought against the lega¬ 
tee within one year after the receiver’s appointment, 
where the claim was not enforceable until after 
settlement of the estate and the expiration of the 
time for an action against the executor . 62 A notice 
to the executors of an estate and their failure to 
act on it was not the presentation and rejection of a 
claim, the failure to prosecute which by appeal 
would bar the action against the legatees, where such 
notice was in the nature of a warning of the surviv¬ 
ing partner's intention to hold deceased partner's 
estate liable for damages incurred by the surviving 
partner in an action against him to force collection 
of the partnership indebtedness . 63 Payment of the 
creditor's claim is an affirmative defense , 64 which de¬ 
fendants have the burden of establishing, as dis¬ 
cussed infra subdivision i of this section. 


e. Jurisdiction and Venue 

The statute conferring the right of action determines 
what court has Jurisdiction of an action against devisees 
or legatees on a debt of the testator. 

What court has jurisdiction of an action against 
devisees or legatees on a debt of the testator is 
usually determined by the statute conferring the 
right of action . 65 Where a statute provides for a 
creditor's action in a court of law, a surrogate court 
has no jurisdiction . 66 Where the procedure pre¬ 
scribed by statute for actions in a particular court 
is totally different from that prescribed by a statute 
allowing suits against a devisee on a debt of a 
decedent, that court has no jurisdiction of such a 
suit . 67 It has been held that a devise of land lying 
outside of the state did not render the devisee liable 
for the debts of the testator in an action at law in 
the state . 68 

Where land in one state is devised to a resident of 
another state, suit may not be brought against the 
devisee in the state of his residence to obtain a per¬ 
sonal judgment, but the creditor should proceed in 
the courts of the state in which the realty is located 
to enforce his lien under a statute of such state 
against realty in the hands of the devisee . 69 An ac¬ 
tion by a creditor against deceased's executor, who. 
was also the sole beneficiary under the will seeking 
to recover the debt owed to the creditor, is not 
against defendant in his official capacity as executor 
but an action against defendant individually which 
the creditor may bring in the county of the creditor’s 
residence, as against defendant's motion for a 
change of venue to the county wherein the deceased’s 
estate had been administered . 70 

f. Time To Sue, Limitations, and Laches 

Whore statutes prescribe a time within which an* 
action against a devisee or legatee on a debt of the tes* 


58. N.Y.—Equitable Life Assur. Soc. 
of the United States v. Wilds, su¬ 
pra. 

59. N.H.—American University v. 
Forbes, 183 A. 860, 88 N.H. 17. 

60. 111.—Trustees of Danvers Lit¬ 
erary & Library Ass'n v. Skaggs, 
280 IlI.App. 125. 

R.I.—Kimball v. Kelly, 16 A.2d 491, 
65 R.L 484, reargument denied 18 
A.2d 339, 66 R.I. 169. 

Nonresident creditor 

Statutes of another state barring 
claims against estate of deceased 
person not filed within prescribed 
time held to provide exclusive reme¬ 
dy only within that state, and not 
to have extraterritorial effect so as 
to bar suit by nonresident creditors 
to reach assets of estate received 


by distributees under will on ground 
of implied trust. 

Mo.—Hagan v. Lantry, 89 S.W.2d 
522, 338 Mo. 161. 

61. Ill.—Trustees of Danvers Lit¬ 
erary & Library Ass'n v. Skaggs, 
280 IlI.App. 125. 

62. Ohio.—Thomas v. Kalbfus, 119 
N.E. 412, 97 Ohio St. 232. 

63. Or.—Root v. Vawter, 215 P. 
982, 108 Or. 190. 

64. N.Y.—Gough v. Frost, 76 N.Y.8. 
2d 153, 190 Misc. 927. 

65. N.Y.—In re Goldowitz' Estate, 
12 N.Y.S.2d 221, 171 Misc. 198, 
reversed on other grounds In re 
Katz, 15 N.Y.S.2d 735, 258 App.Div. 
62, appeal dismissed 28 N.R2d 
405, 283 N.Y. 680. 


In re Booker's Will, 110 N.Y.S., 
2d 112. 

68. N.Y.—In re Gill, 92 N.E. 390, 
199 N.Y. 155. 

In re Goldowitz' Estate, 12 N.Y. 
S.2d 221, 171 Misc. 198, reversed 
on other grounds In re Katz, 15. 
N.Y.RSd 735, 258 App.Div. 62, ap¬ 
peal dismissed 28 N.K.2d 405, 283 
N.Y. 680. 

69 C.J. p 1238 note 67 [a]. 

67. N.J.—Kunz v. Dech, 74 A. 314, 
79 N.J.Law 37. 

68. Ky.—Payne v. Logan's Adm'r, 4 
Bibb 402. 

69. Ala—Murphree v. Starrett, 163 
So. 647, 231 Ala 123. 

7a N.C.—Rose v. Patterson, 10 S* 
E.2d 678, 218 N.C. 212. 
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tator must be brought, no action can be maintained after 
the time has expired. 

The statutes usually prescribe a time within which 
an action against a devisee or legatee on a debt of 
the testator must be brought; and no action can be 
maintained after the time has expired ; 71 but it has 
been held that such a statute does not run in favor 
of a legatee while he is acting as executor . 72 
After the expiration of the statutory period, devised 
lands cannot be sold 73 or subjected to foreclosure of 
a mortgage thereon . 74 It has been held that the 
statute does not begin to run against a devisee until 
a failure of the personal estate to pay the debts , 75 
or until the remedy against the executor has been 
exhausted and a return of nulla bona made . 76 A 
claim unenforceable against the testator at the time 
of his death because of limitations is unenforceable 
against a devisee . 77 

In some jurisdictions the statute of limitations ap¬ 
plicable to actions against personal representatives 
of a decedent applies to actions against heirs and 
devisees ; 78 but in others this has been denied . 79 
The statute does not begin to run until the devisee 
or legatee has taken possession under the will . 80 
Statutes limiting the time for action by creditors to 
recover debts against heirs and devisees have been 
held to be not merely a condition inhering in a 
special remedy given the creditor, but applicable to 
all actions for that purpose . 81 The repeal of a stat¬ 
ute after the claim is barred under it does not re¬ 
vive the right of action . 82 Where the creditor’s 
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claim has been reduced to judgment against the ex¬ 
ecutor after distribution, no lapse of time will pro¬ 
tect assets in the hands of devisees as long as the 
judgment is in force . 83 

Where land is devised to executors in trust to 
be sold for the payment of debts and legacies, there 
is no time limit to the lien of the debts short of the 
period, the lapse of which raises a presumption of 
payment ; 84 but a mere direction to the executor to 
pay does not create such a trust as will prevent the 
statute of limitations from running against credi¬ 
tors . 85 A creditor’s right to resort to the legatees 
or devisees for payment may be lost when the 
necessity for such course is attributable to his own 
laches ; 86 and, where an action could have been 
brought against the executor within the proper 
time, it is not maintainable against the heir or 
devisee . 87 

g. Parties 

All residuary legatees should be Joined In an action 
to subject the share of one of them to the payment of a 
debt, and where the statute so requires, all devisees 
must be sued Jointly, 

The usual rules with reference to parties to ac¬ 
tions govern in a suit against devisees or legatees on 
a debt of the testator , 88 All residuary legatees 
should be joined in an action to subject the share 
of one of them to the payment of a debt . 89 Under 
a statute allowing suit against legatees either joint¬ 
ly or against each one separately, there is a fatal 


71. Pa.—In re Dolan’s Estate, 80 
A. 73, 231 Pa. 180. 

69 C.J. p 1238 note 71. 

Suit against bona fide purchaser 

Under statute providing that an 
estate alienated by devisee shall not 
be liable to creditors of testator in 
hands of bona fide purchaser for 
valuable consideration unless action 
is instituted within twelve months 
after estate is devised, an action to 
subject property alienated by devisee 
to debts of testator which was not 
brought within one year after testa¬ 
tor’s death came too late, although 
brought within one year after will 
was probated, where it was not dis¬ 
puted tha J grantee was bona fide 
purchaser for valuable consideration. 
Ky.—Bass v. Adkinson, 133 S.W.2d 
921, 280 Ky. 548. 

Nineteen years after the payment 
of legacies a creditor cannot call 
on legatees to refund. 

S.C.—Smith’s Ex’rs v. Collins, 8 S. 
C.Eq. 74. 

Suit held not barred 

(1) In general. 

W.Va.—Chounis v. Laing, 23 S.E.2d 
628, 125 W.Va. 275. 


(2) A universal legatee, assuming 
succession’s debts compromised by 
him as executor, cannot be heard to 
challenge their validity, and hence 
is not entitled to prove prescription, 
pleaded by him as defense to credi¬ 
tors’ suit for amount of such debts. 
La.—Leitz Eagan Funeral Home v. 
Ridgley, App., 189 So. 647. 

72. La.—Doriocourt v. Jacobs, 1 La. 
Ann. 214. 

73. Minn.—Gates v. Shugrue, 29 N. 
W. 57, 35 Minn. 392. 

69 C.J. p 1239 note 73. 

74. N.J.—Mott v. Newark German 
Hospital, 37 A. 757, 55 N.J.Eq. 722. 

75- N.C.—Badger v. Daniel, 79 N.C. 
372. 

76. S.C.—Brock v. Kirkpatrick, 48 
S.E. 72, 69 S.C. 231. 

77. Ky.—Bybee’s Ex’r v. Poynter, 77 
S.W. 698, 117 Ky. 109, 25 Ky.L. 
1251. 

N.J.—Stark v. Hunton, 3 N.J.Eq. 300. 

78. Tenn.—Henderson v. Tipton, 14 
S.W. 380, 88 Tenn. 255, 259. 
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79. Ill.—Trustees of Danvers Lit¬ 
erary & Library Ass’n v. Skaggs, 
280 Ill.App. 125. 

69 C.J. p 1239 note 79. 

80. Wis.—Pyra. v. Pym, 96 NW. 429, 
118 Wis. 662. 

81. U.S.-Hale v. Coffin, C.C.Me., 114 
F. 567, affirmed 120 F. 470, 57 C.C. 
A. 528. 

82. Minn.—Gates v. Shugrue, 29 N. 
W. 57, 35 Minn. 392. 

83. Ga.—Redd v. Davis, 59 Ga. 823. 

84. Pa.—In re Seitzinger’s Estate, 
32 A. 1101, 170 Pa. 531. 

69 C.J. p 1239 note 84. 

85. Pa.—Hemphill v. Pry, 38 A. 
1020, 183 Pa. 593. 

69 C.J. p 1239 note 85. 

88. Conn.—Hewitt v. Beattie, 138 
A. 795, 106 Conn. 602. 

69 C.J. p 1239 note 86. 

87. Me.—Baker v. Bean, 74 Me. 17. 

88. N.Y.—Wambaugh v. Gates, How. 
A.Cas. 247. 

89. N.C.—Bethell's Ex’x v. Wilson, 
21 N.C. 610. 
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defect of parties where a creditor sues to enforce 
his claim against several legatees as such, not suing 
all of the legatees jointly or any single legatee sepa¬ 
rately . 90 Where the statute so requires, all deyjsees 
must be sued jointly , 91 and it has been held that 
devisees primarily and secondarily liable may be 
joined . 92 Persons interested as remaindermen under 
the will in the land sought to be subjected should be 
joined , 93 and it is also proper to join the personal 
representatives of a deceased legatee . 94 The fact 
that heirs at law and devisees may be sued jointly 
has been both affirmed 95 and denied . 96 In some cas¬ 
es it has been held that the executor is a necessary 
party , 97 but the contrary has also been held . 98 The 
executor of an heir or devisee is not a proper par¬ 
ty ; 99 but in a proper case, the wives of legatees 
should be made parties . 1 One whose interests will 
in no wise be affected by the outcome of the action 
has been held not a necessary party . 2 

h. Pleading and Proof 

The complaint or petition In an action to enforce 
liability of a legatee or devisee for debts or obligations 
of the testator must allege all facts which are necessary 
to show a cause of action in the plaintiff against the 
defendants. 

As in civil actions generally, the complaint or peti¬ 
tion must allege all facts which are necessary to 
show a cause of action in plaintiff against defend¬ 
ants , 3 and, where brought under a statute, must al¬ 
lege the facts necessary to justify a recovery there¬ 


under . 4 Plaintiff must allege that the estate has 
been distributed to devisees and legatees, and on 
trial, he must prove what specific property came 
into the hands of the distributees . 5 A declaration 
alleging that defendant executor or administrator 
has in his hands assets sufficient to satisfy the claims 
in suit shows no cause of action against the heirs 
or legatees . 6 One holding a deficiency judgment 
against an estate still in the executors’ hands could 
not subject a devise to the judgment without alleg¬ 
ing that the executors did not have money to satisfy 
the judgment, or that they had accounted . 7 To 
support a personal judgment against a sole legatee, 
it must be alleged and proved that he has done some¬ 
thing rendering useless the issuance of a writ to 
reduce the property he received as legatee to the 
custody of the court . 8 Where the statutes provide 
two forms of action, one a joint action against the 
widow, legatees, next of kin, heirs, and devisees, and 
the other a several action against one or all of the 
legatees, a complaint in the former action is not 
defective for not alleging what is required in the 
latter . 9 

If defendant fails to deny the receipt of assets 
he must be taken to admit it . 10 An answer claim¬ 
ing homestead should set out the relation of the 
devisees to the testator, the value of the land, and 
defendant’s relation to the debts . 11 A plea of suffi¬ 
cient assets in the hands of the executor to pay all 


90. N.Y.—Wambaugh v. Gates, 
ITow.A.Cas. 247. 

91. N.Y.—Dodge v. Stevens, 94 N.Y. 

200 . 

Wambaugh, v. Gates, How.A.Cas. 
247. 

92. Mass.—Kramer v. Carter, 136 
Mass. 604. 

93. Ala—Sanders v. Godley, 23 Ala 
473. 

Md.—Bowen v. Gent, 64 Md. 665. 

94. N.J.—Dodson v. Sevars, 33 A. 
338, 63 N.J.Eq. 347. 

95. N.Y.—Coe v. Cobb, 63 N.Y.S. 439, 
50 App.Div. 80. 

69 C.J. p 1230 note 96. 

98. Ky.—Fleece v. Shackelford, 265 

S.W. 460, 204 Ky. 841. 

69 C.J. p 1239 note 97. 

97. S.C.—Elliott's Ex’rs v. Drayton, 
3 S.C.Eq. 29. 

69 C.J. P 1239 note 98. 

98 . Tex.—-Jones v. Smith, 65 Tex. 
383. 

69 C.J. p 1239 note 99. 

99. Ky.—Scott's Adm'r v. King’s 
Heirs, 3 Dana 470. 

3* Ga—Lyon v. Howard, 16 Ga 
481. 

69 C.J. P 3240 note 2. 


2. U.S.—Gardner v. Gardner, C.C. 
R.I., 9 F.Cas.No. 5,227, 3 Mason 
178, modified on other grounds 
Potter v. Gardner, 12 Wheat. 498, 
6 L.Ed. 706. 

3. Ga.—Davis v. Page, 168 S.E. 22, 
176 Ga 617. 

N.Y.—Coe v. Cobb, G3 N.Y.S. 439, 50 
App.Div. 80. 

60 C.J. p 1240 note 5. 

Pleading held sufficient 
Ala.—Murwin v. Birmingham Trust 
& Sav. Co., 185 So. 756, 237 Ala. 
100 . 

Ill.—Trustees of Danvers Literary 
& Library Ass'n v. Skaggs, 280 
Ill.App. 125. 

69 C.J. p 1240 note 5 [a]. 

Pleading held insufficient 
N.Y.—Levy v. Comfort, 13 N.Y.S.2d 
847, 257 App.Div. 1037. 

60 C.J. p 1240 note 5 [b], 

4. Mass.—Coffey v. Rady, 166 N.E. 
833, 267 Mass. 301. 

69 C.J. p 1240 note 6. 

Status of grantee of devisee 
Under statute providing that an 
estate alienated by devisee shall not 
be liable to creditors of testator In 
hands of bona fide purchaser for 
valuable consideration unless action 
is instituted within twelve months 
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after estate is devised, where action 
to subject property alienated by 
devisee to debts of testator was not 
brought within time provided in 
statute, burden was on plaintiffs to 
plead and prove that grantee was 
not a bona fide purchaser, and in 
absence of such allegation it would 
bo presumed that grantee was a 
bona fide purchaser. 

Ky.—Bass v. Adkinson, 133 S.W.2d 
921, 280 Ky. 648. 

6. Tox.—Smith v. Basham, CIv.App., 
227 S.W.2d 853, ofllrmed Basham 
v. Smith, 233 S.W.2d 297, 149 Tex. 
279. 

8. Vt,—McKillop v. Post, 74 A. 78, 
82 Vt. 403. 

7. N.Y.—Equitable Life Assur. Soc. 
of the United States v. Wilds, 171 
N.Y.S. 505, 184 App.Div. 435. 

8. Tex.—Cook v. Baker, Com.App., 
45 S.W.2d 161. 

9 * N.Y.—Ibach v. Bauer, 282 N.Y.S. 

173, 166 Miso. 128. 

69 C.J. p 1240 note 10. 

10. N.J.—Myers v. Weger, 42 A. 280, 
62 N.J.Law 432. 

IX. S.C.—Brock v. Kirkpatrick, 38 

S.E. 779, 60 S.C, 322, 85 Am.S.R. 
847. 



97 C.J.S. 

debts, which does not show that such assets were 
in the executor's hands at the time the right of ac¬ 
tion accrued, is bad ; 12 and in an action against one 
who is both heir and devisee, on a cause of action 
against the testator, a plea of riens per descent is 
not good, since it fails to negative the charge that 
the party received lands by devise from the testa¬ 
tor . 13 In some circumstances plaintiff need not 
answer a plea of riens per descent with a reply 
that defendants had lands from their ancestor or 
devisor before commencement of the action . 14 
Where, pending a suit to set aside an alleged fraud¬ 
ulent conveyance, the grantor dies, having devised 
the property to the grantee, the creditor is entitled 
to amend his petition and subject the property to 
his claim under the statute . 15 

i. Evidence 

The burden of proving an affirmative defense, such 
as that of payment, is on the legatee being sued for the 
testator's debt. Admissions of the testator bind those 
who take under the will. 

The general rules of evidence relative to the bur¬ 
den of proof, presumptions, admissibility, and weight 
or sufficiency of the evidence apply in actions by 
creditors to enforce their claims against legatees or 
devisees . 16 The burden of proving an affirmative 
defense, such as that of payment, is on the legatee 
being sued for the testator's debt . 17 Admissions of 
the testator bind those who take under the will , 18 
but self-serving declarations of the testator are not 
admissible . 19 Where, in an action against a devisee 
for money lent to the testator, it appears that the 
testator had applied to a third person to borrow 
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the sum sued for, and, being refused, afterward told 
the third person that he had obtained it from plain¬ 
tiff, there is evidence to sustain a finding that the 
sum claimed was borrowed . 20 

Plaintiff must establish his case by a preponder¬ 
ance of the evidence . 21 While a judgment obtained 
by plaintiff against the executor has been held suffi¬ 
cient evidence of presentment of the demand within 
the time limited by the statute of nonclaim , 22 it has 
been held neither conclusive nor prima facie evi¬ 
dence of the indebtedness, and in no wise binding 
on the devisees . 23 Where the account on which 
suit was brought was allowed by the executor and 
approved by the chief justice of the county court, 
in a case where such approval was proper, it there¬ 
by became an established debt against the estate and 
no evidence other than the account allowed and 
approved as the law requires was necessary to en¬ 
title plaintiff to a recovery . 24 The issuing of an 
execution on the judgment against the executors 
and its return unsatisfied constitute no evidence that 
there were not sufficient assets originally, or even 
at the time of the execution, to satisfy the judgment, 
or that the debt or demand could not be recovered 
from the executors personally, if proper steps to 
call them to account were instituted . 25 A devisee 
may establish a plea of riens per descent by show¬ 
ing his purchase of the land from the testator . 26 

j. Judgment and Costs 

A Judgment against legatees or devisees found liable 
for debts of the testator should be aaainst each of them 
for his or her proper proportion; but in a proper case, 
a Judgment against the administrator, legatees, and dis- 


12. Ill.—Dickison v. Garland, 49 Ill. 
App. 578. 

13. Ill.—Dickison v. Garland, supra. 

14. Ill.—Trustees of Danvers Lit¬ 
erary & Library Ass’n v. Skaggs, 
280 Ill.App. 125. 

15. Ky.—John Shillito Co. v. Keith, 
76 S.W. 371, 25 Ky.L. 770. 

16. Me.—York County Sav. Bank v. 
Wentworth, 9 A.2d 265, 136 Me. 
330, 125 A.L.R. 1509. 

KY.—Gough v. Frost, 76 N.Y.S.2d 
153, 190 Misc. 927. 

Vt . N.Y.—Gough v. Frost, supra. 

18. Ill.—Deuterman v. Ruppel, 103 
Ill.App. 106, affirmed 65 N.E. 707, 
200 Ill. 199. 

19. Wis.—Pym v. Pym, 96 N.W. 429, 
118 Wis. 662. 

20. N.Y.—Fink v. Berg, 2 N.Y.S. 
851, 50 Hun 211. 

21. Evidence held sufficient 

(1) In general. 

Pa.—In re Swaney’s Estate, 94 Pa. 
Super. 216. 


(2) To support finding that de¬ 
fendant was the devisee named in 
mortgagor’s will. 

Me.—York County Sav. Bank v. 
Wentworth, 9 A.2d 265, 136 Me. 
330, 125 A.L.R. 1509. 

(3) To support finding that pro¬ 
ceeds from sale of certain bonds 
constituting part of trust corpus 
of which wife was named beneficiary 
had been exchanged for certain other 
bonds. 

Tex.—Mercantile Nat. Bank at Dallas 
v. Wilson, Civ.App., 279 S.W.2d 
650, error refused no reversible er¬ 
ror. 

Evidence held insufficient 

(1) To support recovery against 
legatee. 

N.Y.—Levy v. Salerno, 139 N.Y.S.2d 
65, 207 Misc. 452—In re Booker’s 
Will, 110 N.Y.S.2d 112. 

Tex.—Andrews v. Lary, Civ.App., 224 
S.W.2d 770, error refused no re¬ 
versible error. 
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(2) To warrant direction of verdict. 
Tex.—Webb v. Gregory, Civ.App., 129 

S.W. 1145. 

69 C.J. p 1241 note 24 [a]. 

(3) To show insolvency of dece¬ 
dent’s estate, as contended by de¬ 
fendant. 

Tex.—Lessing v. Russek, Civ.App., 
234 S.W.2d 891, error refused no 
reversible error. 

22. Ala.—Darrington v. Borland, 3 
Port. 9. 

23. N.Y.—Burnham v. Burnham, 58 
N.Y.S. 196, 27 Misc. 106, affirmed 
62 N.Y.S. 120, 46 App.Div. 513, 
affirmed 59 N.E. 1119, 165 N.Y. 
659. 

24. Tex.—Reynolds v. McFadden, 36 
Tex. 129. 

25. N.Y.—Wambaugh v. Gates, How. 
A.Cas. 247. 

26. Ill.—Brunswick-Balke-Collander 
Co. v. Campbell, 189 Ill.App. 620. 
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trlbutees may provide for the satisfaction thereof from 
any one of the defendants. 

If defendants are found liable the judgment 
should be against each of them for his or her proper 
proportion ; 27 and it is proper to decree that un¬ 
less the devisees do within a prescribed time con¬ 
tribute their ratable proportions to pay the creditor’s 
debt, then the lands devised to each of such devisees 
shall be subjected to the payment of their respective 
proportions . 28 Under a statute making a devisee 
liable to the devisor’s creditors to the full amount 
of the lands devised to such devisee, a personal 
judgment cannot be rendered against the devisee, 
but the only judgment that may be rendered is one 
that can be satisfied out of the realty devised . 29 
In a proper case, a judgment against the adminis¬ 
trator, legatees, and distributees may provide for the 
satisfaction thereof from any one of defendants . 30 
Judgment may be ordered against lands although 
demanded against personalty ; 31 and it has been held 
that, in the absence of any alienation of the lands by 
the devisees, plaintiff is entitled to a special judg¬ 
ment against them for the amount of the indebted¬ 
ness to be levied on the lands of which the testator 
died seized, without regard to the value of such 
lands . 32 

Where, in an action to foreclose a mortgage guar¬ 
anteed by an assignor the executrix, the legatee of 
the guarantor, was made a party defendant, it was 
held proper to enter a decree against her requiring 
her as legatee, in case any deficiency should exist 
after applying the proceeds of the mortgage to the 
debt secured, to pay the same to the extent of the 
legacy, and as executrix to pay any further deficien¬ 
cy . 33 A judgment against a residuary devisee as 
such, for a debt of testator, establishes the debt as 
a just one of the testator ; 34 and where land is 
devised in fee charged with the payment of debts, 
a judgment recovered by a creditor of the testator 
against the devisee is a lien on the land devised . 35 


The court may, in its discretion and for good rea¬ 
sons, direct that moneys due by the devisees to pay 
the testator’s debts may be collected and paid by its- 
commissioner instead of by the executor . 36 On> 
proper pleading and proof that the legatee had con¬ 
verted property, or in any way prevented the court 
from exercising its jurisdiction thereover, a judg¬ 
ment could be rendered against the legatee as an 
individual . 37 In an action against decedent’s wid¬ 
ow as sole devisee under his will, on decedent’s 
note, plaintiff’s failure to prove that the note was 
the only debt of deceased, so as to render it un¬ 
necessary to make the executor a party to the suit 
does not justify judgment for defendant, but should! 
result only in abatement of the suit at most . 38 

Personal judgment on false plea . To make a dev¬ 
isee, sued for a debt of the devisor, personally liable 
for a false plea, the plea must be false to the 
pleader’s knowledge . 39 Where a devisee pleads non 
est factum, confessing lands by devise, and the issue 
raised by the plea is found against him, plaintiff is 
entitled only to a special judgment against the de¬ 
vise; there being then no “false plea,” within a 
statute authorizing a personal judgment in such 
cases . 40 Where a devisee is charged in respect of 
his ancestor’s debt, a plea denying the debt is not 
a false plea . 41 

Costs. In an action against a single devisee no* 
apportionment of costs is to be made, but he is* 
liable for the full costs of the action, even though 
only liable for a proportionate part of the debt sued 
on . 42 

k. Execution and Sale under Order of Court 

Execution In the usual form of execution on Judg¬ 
ments for money may be issued on a Judgment against 
devisees or legatees for a debt of the testator; and 
where such a course Is necessary, the court may order 
the sale of the real estate of a decedent In order to pro¬ 
vide funds for the payment of his debts. 

Execution in the usual form of execution on 


27. Ala.—Sanders v. Godley, 23 Ala. 
473. 

69 C.J. p 1241 note 30. 

28. Va.—Bell v. McConkey, 82 Va. 
17$. 

29. Ill.—Kerr v. Schrempp, 60 N.E. 
2d 636, 325 Ill.APP. G14. 

Term “personal judgment'’ as used 
in rule authorizing personal judg¬ 
ment against devisees of debtor 
whose estate is otherwise insufficient 
to pay debt is not used in sense of 
a judgment in personam, but means 
that devisees are personally liable 
to the extent of their interest in the 
devise. 

Ill.—Gray v. First Nat Bank of 


Chicago, 51 N.F.2d 797, 320 Ill.App. 
G82, reversed on other grounds 57 
N.E.2d 303, 388 Ill. 124. 

30. Ky.—Clark's Adm'x v. Callahan, 
288 S.W. 301, 216 Ky. 674. 

31. N.Y.-Wood v. Wood, 26 Barb. 
356. 

32. N.J.—Newark Lime, etc., Co. v, 
Harrington, 42 A. 417, 62 N.J.Law 
632. 

33. N.Y.—Collier v. Miller, 16 N.Y. 
S. 633, 62 Hun 99, affirmed 33 N.E. 
374, 137 N.Y. 332. 

34. N.J.—Morris v. Dorsey, 77 A. 
44, 77 N.J.E% 460, affirmed 85 A. 
1134, 80 N.J.Eg. 555. 
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35. N.Y.—Pascal is ▼. Canfield, 1 
Edw. 201. 

36. Ky.—Boyd v. Emmons, 45 S.W. 
364, 103 Ky. 393, 20 Ky.L. 107. 

37. Tex.—Cook v. Baker, Com.App., 
45 S.W.2d 161. 

38. Tex.—Lessing v. Russek, Civ. 
App., 234 S.W.2d 891, error refused 
no reversible error. 

39. N.J.—Cumberland Nat Bank v. 
Frome, 94 A 625, 87 N.J.Law 623. 

40. N.J.—Cumberland Nat Bank v. 
Frome, supra. 

41. N.J.—Cumberland Nat. Bank v. 
Frome, supra. 

42. N.Y.—Fink v. Berg, 2 N.Y.S. 
851, 50 Hun 211. 
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judgments for money may be issued on a judgment 
against devisees or legatees for a debt of the 
testator , 43 although such judgment adjudges the 
amount to be a lien on the real estate and orders a 
sale thereof by the sheriff ; 44 but a judgment against 
the heirs or devisees should not be enforced until 
the assets in the hands of the executor are found to 
be insufficient, and then only for the deficit . 45 A 
purchaser of the land from the devisee after scire 
facias is issued on the judgment is in no better situa¬ 
tion than the devisee himself . 46 It has been held 
that no execution issued on judgment against the 
sole legatee could lawfully be satisfied where the 
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property received by the legatee was movable, per¬ 
ishable, and unidentifiable by the officer holding the 
execution . 47 

Sale under order of court Where such a course 
is necessary, the court may order the sale of the 
real estate of a decedent in order to provide funds 
for the payment of his debts ; 48 and devised land 
sold at a sheriff's sale goes to the purchaser dis¬ 
charged of the devise , 49 and the surplus proceeds are 
substituted therefor . 50 An executor cannot be em¬ 
powered to sell lands which have passed into the 
hands of the devisee . 51 


L. DEBTS OF BENEFICIARIES 


§ 1329. Rights of Creditors 

a. In general 

b. Particular creditors or claims 

a. In General 

A devise or bequest is ordinarily subject to the rights 
and claims of creditors of the devisee or legatee. 

In appropriate actions or proceedings therefor 
a devise or bequest is ordinarily subject to the 
rights or claims of creditors of the devisee or lega¬ 
tee ; 52 but his creditors have no greater rights with 
respect to the assets than such beneficiary him¬ 
self has . 63 Where by statute the share of one 
designated as a beneficiary under a will passes to 
his next of kin in the event he predeceases the testa¬ 
tor, such beneficiary's share, in the event of his 
prior death, is not chargeable with his debts ; 54 and 
the same result may be effected as to heirs or next 
of kin of deceased devisee by provisions of the 
will . 55 While the rights of judgment creditors can¬ 


not be affected by an act of the beneficiaries , 56 it 
must appear that the acts of the beneficiaries are 
detrimental to the rights of the creditors before he 
will be heard to complain . 57 

Following legacy into hands of third persons _ 
Where an insolvent legatee receives and applies a 
portion of his legacy to make improvements on his 
wife's land, his judgment creditor may recover from 
the wife the enhanced value of the land . 58 Such a 
creditor, however, cannot recover that portion of 
the legacy spent by the legatee for ordinary living 
expenses . 59 

b. Particular Creditors or Claims 

Judgment creditors of a devisee or a legatee may 
reach the interest of such beneficiaries in the estate of 
the testator for the satisfaction of their claims. 

Judgment creditors of a devisee or a legatee may 
reach the interest of such beneficiaries in the estate 
of the testator for satisfaction of their claims. 6 ** 


43. N.Y.—Bennett v. Morehouse, 42 
N.Y. 189. 

69 C.J. p 1242 note 45. 

44. N.Y.—Bennett v. Morehouse, su¬ 
pra. 

69 C.J. p 1242 note 46. 

45. III.—Ryan v. Jones, 15 Ill. 1. 

46. Pa.—Stewart v. Montgomery, 23 
Pa. 410. 

47. Tex.—Cook v. Baker, Com.App., 
45 S.W.2d 161. 

48. Ky.—Flood v. Wall, 11 S.W. 7, 
10 Ky.L. 948. 

69 C.J. p 1242 note 51. 

49. Pa.—Matlack v. Roberts, 54 Pa. 
148. 

50. Pa.—Matlack v. Roberts, supra. 

51. Mich.—Atwood v. Frost, 16 N.W. 
685, 51 Mich, 360, 26 N.W. 655, 59 
Mich. 409. 

52. Mo.—Old v. Helbel, 178 S.W.2,d 
351, 352 Mo. 511. 


Burch v. Horn, 156 S.W.2d 929, 
236 Mo.App. 388. 

N.M.—Brown v. Brown, 208 P.2d 
1081, 53 N.M. 379. 

69 C.J. p 1242 note 57. 

53. Tex.—Lozano v. Guerra, Civ. 
App., 140 S.W.2d 587. 

69 C.J. p 1242 note 58. 

Obligation to devise 

Testatrix was under no obligation 
so to devise her property that it 
might be reached by surviving hus¬ 
band’s creditors. 

Iowa.—Gunn v. Wagner, 48 N.W.2d 
292, 242 Iowa 1001. 

54. Md.—Courtenay v. Courtenay, 
113 A. 717, 138 Md. 204 

69 C.J. p 1243 note 60. 

55. Okl.—Nelson v. Huckins, 82 P. 
2d 811, 183 Okl. 325. 

S.D.—Parker State Bank v. Fields, 
13 N.W.2d 302, 69 S.D. 605. 

253 


56. Iowa.—Shedenhelm v. CafCerty, 
156 N.W. 340, 174 Iowa 195. 

69 C.J. p 1243 note 61. 

57. Iowa.—Shedenhelm v. Cafferty,. 
supra. 

69 C.J. p 1243 note 62. 

58 . N.C.—Winchester-Simmons Co. 
of Philadelphia, Pa. v. Cutler, 15! 
S.E. 622, 198 N.C. 331. 

69 C.J. p 1243 note 63. 

59. N.C.—Winchester-Simmons Co. 
of Philadelphia, Pa. v. Cutler, su- 
pra. 

69 C.J. p 1243 note 64. 

60. S.D.—Swan v. Gunderson, 215» 
N.W. 884, 51 S.D. 588. 

69 C.J. p 1245 note 91. 

Recovery for relief payments 

Where commissioner of welfare 

had recovered judgment against de¬ 
cedent’s son for relief given to his* 

wife, son’s legacy would be paid to 
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The fund constituting the remainder of an estate 
given first by the will to one for her use and sup¬ 
port during her life is liable in equity on acceptance 
by the legatees of such remainder for the frauds of 
the life tenant in inducing a third person to maintain 
and support her on the plea of poverty although her 
life interest was adequate for her support . 61 One 
holding a judgment for alimony is a "creditor” en¬ 
titled to compel application of a legacy or devise to¬ 
wards its satisfaction . 62 One who has paid the debt 
of a legatee has been held subrogated to the legatee’s 
rights in stock pledged to secure the debt . 63 Prop¬ 
erty devised to the testator’s wife for life, and at 
her death, the remainder, if any after all her debts 
were paid, to go to the children, is properly charged 
with her funeral expenses . 64 The reasonable value 
of legal services rendered by attorneys representing 
devisees in procuring a condemnation award for the 
land devised is properly charged to the shares of the 
devisees in the award . 65 

§ 1330. - Exercise of Rights of Benefici¬ 

ary 

The creditors of a beneficiary may sometimes exer¬ 
cise rights which belong to the beneficiary under a will, 
but such creditors have no right to control an election 
between the provisions of a will and dower or statutory 
rights. 

The creditors of a beneficiary may sometimes ex¬ 
ercise rights which belong to the beneficiary under 
the will , 66 as, for example, the right to redeem from 
a mortgage , 67 or the right to set up the statute of 
limitations . 68 The right of one beneficiary under 
a will to contribution from the other beneficiaries 


which accrued to the former on allotment to the 
widow of the testator of the fee in certain lands in 
which the will gave to her but a life interest and to 
the first beneficiary aforementioned the remainder, 
is a right which is available to the judgment credi¬ 
tors of the remainderman . 69 On the other hand, 
the creditors of a surviving husband or widow have 
no right to control his or her election between the 
provisions of the will and his or her dower or stat¬ 
utory rights in decedent’s estate ; 70 and a fortiori 
cannot exercise such right in his or her place 71 nor 
may they compel an election . 72 

§ 1331. --Testamentary Provisions Bar¬ 

ring Creditors 

A testator may bar the claims of creditors of a 
legatee or devisee as to the property given in the will 
by a provision that such gift shall be free of the claims 
of creditors, particularly if the testator provides for a 
legacy or devise over in the event the restriction against 
the indebtedness is not upheld. 

The property of a testator becomes the property of 
a devisee or a legatee only as far as it is made such 
by the will, and then with such control, incidents of 
ownership and liability to creditors as are therein 
given to it . 73 Thus, according to a number of au¬ 
thorities, a testator may bar the claims of creditors 
of a legatee or devisee as to the property given in 
the will by a provision that such gift shall be free 
of the claims of creditors , 74 particularly if the testa¬ 
tor provides for a legacy or devise over in the 
event the restriction against indebtedness is not 
upheld . 76 More often, sometimes by reason of con¬ 
stitutional and statutory provisions , 76 and except as 
it may be permitted in the forming of a spendthrift 


-department of welfare In partial 
satisfaction of judgment. 

N.Y.—In re Claiborn’s Estate, 51 N. 
Y.S.2d 643. 

61. Vt.—Jones v. Stearns, 322 A. 
116, 07 Vt 37, 31 A.L.R. C63. 

69 C.J. p 1245 noto 92. 

62. Wis.—In re Wakefield's Estate, 
106 N.W. 641, 182 Wia. 208. 

60 C.J. p 1245 note 93. 

63. R.I.—In re Martin, 64 A. 589, 
25 It.r. 1, 8 Prob.Rep.Ann. 450. 

64. N.Y.—Smith v. GiUlatt, 49 N.Y. 
S. 614, 22 Misc. 246. 

65. N.Y.—In re Range's Estate, 16 
N.Y.S.2d 312, 172 Mlsc. 437. 

66. Tenn.—Perkins v. Clack, 3 Hoad 
734. 

67. Conn.—Bissell v, Bisscll, 24 
Conn. 241. 

68. Me.—Holt v. Libby, 14 A. 201, 
80 Me. 329. 

69. Iowa.—Shedenholm v. Oefferty, 
156 N.W. 340, 174 Iowa 195. 


70. Iowa—Robertson v, Schard, 119 
N.W. 529, 142 Iowa 500, 134 Am.S. 
R. 430. 

69 C.J. p 1243 note 70. 

71. Miss.—Carter v. Harvey, 25 So. 
862, 77 Miss. 1. 

69 C.J. p 1243 note 71. 

72. Pa.—In re Harris, 41 A.2d 715, 
351 Pa. 368. 

73. Pa.—Holmcsburg Bldg. Ass'n v. 
Badger, 18 A.2d 529, 144 PaSupor, 
65. 

Provision empowering invasion of 
principal 

Under will giving testator's wife 
the remainder of all his property, 
provided she remain single, and if 
she desired to romarry giving re¬ 
mainder to testator's son subject to 
trust of paying wife a certain sum 
annually during her lifetime and em¬ 
powering wife, if she remained sin¬ 
gle and her income was insufllcient 
to support her properly, to use part 
of principal of estate, corpus of 
estate was required to be preserved 
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to carry out provision empowering 
wife to invade principal, and that 
provision was not available to wife’s 
creditors or to receiver of wife's 
and son’s property. 

N.Y.—In re Morton’s Estate, 32 N.Y, 
S.2d 17. 

74. Pa.—Ilolmesburg Bldg. Ass’n v. 
Badger, 18 A.2d 529, 144 Pa,Super. 
65 . 

69 C.J. p 1244 note 73. 

75. Kan.—Hinshaw v. Wright, 262 
P. 601, 124 Kan. 792. 

69 C.J. p 1244 note 74. 

76. Statutes imposing lien 

(1) Federal statute. 

U.S.—U. S. v. Dallas Nat. Bank, 
C.C.ATex., 152 F.2d 582, conformed 
to, D.C., 67 F.Supp. 573, reversed 
on other grounds, C.C.A., 164 F.2d 
489. 

(2) State statute. 

S.D.—Swan v. Gunderson, 215 N.W. 

884, 51 S.D. 538. 

69 C.J. p 1244 note 75. 
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trust , 77 it has been held that testamentary provi¬ 
sions barring the creditors of beneficiaries are in¬ 
valid and ineffective , 78 in some jurisdictions only 
so, if no provision for a legacy or devise over is 
contained in the will . 79 Where permitted, the re¬ 
striction against indebtedness by the beneficiary 
must, to be upheld, be clearly expressed , 80 especial¬ 
ly where the devise consists of a complete estate . 81 

§ 1332. -Renunciation and Waiver by, or 

Estoppel of, Beneficiary 

A creditor may not complain of the exercise of a 
beneficiary under a will of his right to disclaim, re¬ 
nounce, or waive his rights under the will; but there 
can be no waiver or renunciation when these rights have 
become fixed, or have vested by reason of an act of ac¬ 
ceptance. 

Since a beneficiary under a will has a right to 
disclaim or renounce his rights thereunder, it seems 
to be generally held that the creditors of a bene¬ 
ficiary under a will may not complain because of the 
beneficiary's renunciation of all benefits granted to 
him under the will . 82 Similarly, it has been held 
that creditors of the husband of a testatrix cannot 
complain of his waiver of his statutory rights which 
would have given him an interest available to his 
creditors, and accepting in lieu thereof rights under 
the will which created an interest not so available . 83 
On the other hand, the lien of a judgment creditor 
to an interest in realty of a devisee, which has be¬ 
come fixed, may not be defeated by a mere waiver 
or agreement of such devisee , 84 and it has been held 
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that a devisee cannot defeat the rights of his judg¬ 
ment creditors by waiving his right to contribution 
from other devisees on surrender by the debtor of 
an interest in realty as to which the judgment cred¬ 
itor had a lien . 85 Once the interest of a beneficiary 
has become vested by reason of an act of acceptance 
no subsequent waiver or renunciation of such inter¬ 
est by the beneficiary will be effective against his 
creditors . 86 A creditor has no rights against the 
estate where the beneficiary is for any reason es¬ 
topped to take . 87 

One who takes by descent and not under the will 
may not renounce his interest so as to defeat his 
creditors . 88 

§ 1333. Interests Subject to Debts 

As a general rule, any beneficial interest under a 
will can be reached by the creditors of the beneficiary, 
whether such interest be legal or equitable. 

As a general rule, any beneficial interest under a 
will can be reached by the creditors of the bene¬ 
ficiary , 89 whether such interest be legal 90 or equita¬ 
ble . 91 Where a devise is to a husband and wife and 
their children, the interest of the husband can be 
reached if it is separable from the interests of the 
wife and children . 92 The interest of one child un¬ 
der the will of his father devising all his realty t<> 
his children equally under certain conditions is 
not so blended with, and inseparable from, that of 
the other devisees as to render it inalienable or ex¬ 
empt from being subjected to his debts . 93 The rights. 


77. Term.—Griffin v. Griffin, 195 S. 
W.2d 5, 183 Tenn. 693. 

69 C.J. p 1244 note 76. 

78. N.H.—Cadbury v. Parrish, 200 
A. 791, 89 N.H. 464. 

69 C.J. p 1244 note 77. 

79. Ky.—Meade v. Rowe's Executor 
and Trustee, 182 S.W.2d 30, 298 
Ky. Ill—Todd's Ex’rs v. Todd, 86 
SW.2d 168, 260 Ky. 611—Auxier's 
Ex'x v. Theobald, 75 SW.2d 39, 255 
Ky. 583. 

69 C.J. p 1244 note 78. 

80. Miss.—Montroy v. Phillips, 98 
So. 775, 134 Miss. 345. 

69 C.J. p 1244 note 80. 

81. Miss.—Montroy v. Phillips, su¬ 
pra. 

69 C.J. p 1245 note 81. 

82. Ala.—Fields v. Dale, 90 So. 798, 
206 Ala. 475. 

Iowa.—Seeley v. Seeley, 45 N.W.2d 
881, 242 Iowa 220—Goodsman v. 
Jannsen, 14 N.W.2d 647, 234 Iowa 
925. 

69 C.J*. p 1245 note 83. 

Creditor may not compel acceptance 
A creditor of a devisee cannot 

compel acceptance of legacy so as to 


be able to collect debt against leg¬ 
atee. 

Iowa.—Voit v. Schultz, 4 N.W.2d 
410, 232 Iowa 55. 

Time of renunciation 
Where judgment debtor renounced 
a bequest to him under will of his 
deceased wife, regardless of motive 
for such renunciation, judgment 
creditor could not subject such be¬ 
quest to satisfaction of its judg¬ 
ment, although execution was al¬ 
ready in hands of sheriff when 
bequest was renounced. 

N.Y.—New York Trust Co. v. Halkin, 
68 N.Y.S.2d 404. 

Will expressly providing right to 
renounce 

"Where will expressly provided 
that, if devisee should renounce 
devise in writing within six months 
after testator’s decease, then the 
testator devised property in question 
to devisee’s wife, devisee had an 
unqualified right to renounce, which 
devisee’s creditor was powerless to 
restrain. 

Ohio.—Ohio Nat. Bank of Columbus 
v. Miller, App., 57 N.E.2d 717. 


N.W. 529, 142 Iowa 500, 134 Am. 
S.R. 430. 

84. Iowa.—Shedenhelm v. Cafferty^ 
156 N.W. 340, 174 Iowa 195. 

69 C.J. p 1245 note 85. 

85. Iowa.—Shedenhelm v. Cafferty, 
supra. 

69 C.J. p 1245 note 86. 

88. Va.—Penn v. Guggenheimer, 7fc 
Va. 839. 

87. Ga.—Harrison v. Baldwin, 1& 
S.E. 402, 92 Ga. 329. 

69 C.J. p 1245 note 89. 

88. Tenn.—McQuiddy Printing Co. 
v. Hirsig, 134 S.W.2d 197, 23 Tenn. 
App. 434. 

89. Ala.—Tatum v. Commercial 
Bank & Trust Co., 64 So. 561, 185. 
Ala. 249. 

69 C.J. p 1245 note 96. 

90. Ga.—Colclough v. Palmetto Nat- 
Bank, 85 S.E. 107, 143 Ga. 336. 

91. Ga.—Colclough v. Palmetto Nat- 
Bank, supra. 

92. U.S.—Warren v. Shook, 91 TJ.Sw 
704, 23 L.Ed. 421. 


83. Iowa.—Robertson v. Schard, 119 

255 


93. Ala.—Tatum v. Commercial 
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§ 1333 WILLS 

of creditors cannot extend beyond the interest of 
their debtor , 94 and so an interest in remainder or 
limitation over is superior to the claims of the 
creditors of the first taker . 95 

Life estate . A life estate conferred by will is 
subject to the debts of the life tenant . 96 Where a 
testator gave his wife a life estate with the right 
to use the principal if the income should be insuffi¬ 
cient for her support and maintenance, her credi¬ 
tors after her death, are entitled to be paid out of 
the fund . 97 

Trust estate . Creditors cannot reach or subject to 
their claims property which is devised or bequeathed 
to their debtor in a fiduciary capacity, the beneficial 
interest being in others . 98 On the other hand the 
interest of the beneficiary of the trust may be 
reached by his creditors, particularly where a stat¬ 
ute so provides . 99 Under a statute providing that 
■estates of every kind held or possessed in trust 
shall be subject to the debts and charges of the per¬ 
sons to whose use, or for whose benefit, they shall 
be respectively held or possessed, a life estate so 
held is subject to the debts of the cestui . 1 If the 
interest of the cestui is not one which he can en¬ 
force, it may not be reached, under such a statute, 
by his creditors . 2 Where a will entitled the testa¬ 
tor's widow to the entire income from a trust estate 
and directed that on the widow's death the trustee 


should pay the remainder of the estate and any ac¬ 
crued interest thereon to the trustees of a designated 
church, money in the hands of the trustee payable 
to the widow at her death is liable for her debts in¬ 
cluding funeral expenses, and her next of kin are 
entitled to the excess, if any . 3 

Income or annuity . Where a debtor is given by a 
will the income or rents and profits of certain funds 
or property the creditors may subject such income, 
rents, or profits, as they accrue, to their claims ; 4 
and an annuity created by will may also be reached 
by the creditors of the annuitant . 6 

Expectancy or interest dependent on discretion . 
Where the interest given to the beneficiary is a mere 
possibility , 6 or the vesting thereof depends on the 
discretion of another , 7 it cannot be reached by the 
creditors of the beneficiaries. 

Interest affected by pozver. An interest over which 
the debtor has a power may be reached by his 
creditors , 8 as may an interest dependent on a pow¬ 
er 9 or subject to a power . 10 

Life estate zvith pozver of disposition. Under 
some statutes an estate for life or years coupled 
with an absolute power of disposition is con¬ 
sidered a fee absolute with respect to the rights of 
creditors of the beneficiary . 11 The rights of credi¬ 
tors in an estate of such nature is not affected by 


Bank & Trust Co., 64 So. 561, 185 
Ala. 249. 

•69 C.J. p 1246 note 1. 

*94. Conn.—St. John v. Dann, 34 A. 

110, 66 Conn, 401. 

69 C.J. p 1246 note 2. 

t95- N.J.—Suydam v. Voorhees, 43 A. 

4, 58 N.J.Eq. 157. 

*69 C.J. p 1246 note 3. 

*96. Ky.—De Charetto’s Guardian v. 
Bank of Shelbyville, 291 S.W. 1054, 
218 Ky. 691. 

*69 C.J. p 1246 note 5. 

*97- Pa.—Hippie’s Estate, 30 Pa.Dist. 
378. 

■98. Pa.—Hartman's Appeal, 33 A. 
1025, 173 Pa. 156. 

Slemmon’s Estate, 25 Plttsb.Leg. 
J.,N.S., 167. 

69 C.J. P 1246 note 8. 

&9. Minn.—Melby v. Nelson, 211 N. 

W. 465, 169 Minn. 273. 

■69 C.J. p 1246 note 9. 

Partition, of residuary estate 
Where testator, in devising- resid¬ 
uary estate in trust, prohibited sale 
•of certain farms included in residu¬ 
ary estate so long as children should 
•desire to occupy them but indicated 
intent to make such right of occu¬ 
pancy subject to authority vested in 
trustees to partition residuary estate 


at any time In their discretion, such 
farms were subject to partition at 
suit of judgment creditors of a son 
who had attained required age for 
purpose of subjecting his share to 
satisfaction of judgment liens. 

Va.—National Savings & Trust Co. 
v. Buchanan, 32 S.E.2d 81, 183 Va. 
290. 

On accrual of right to receive share 
of principal 

Under will bequeathing portion of 
testatrix’ estate to trustees for pay¬ 
ment of income to life tenant and 
then to her children during their 
lives or until they received their 
shares of principal on attaining 
age of thirty years and declaring 
amounts payable to them not liable 
for their debts, share of one of such 
children in trust principal became 
his property when his right to re¬ 
ceive it accrued on his attainment of 
such age, and neither he nor trustees 
could thereafter defeat his creditors’ 
rights with respect to principal mere¬ 
ly by allowing it to remain in trus¬ 
tees' hands instead of being paid to 
him. 

Pa.—Sproul-Bolton v. Sproul-Bolton, 
117 A-2d 688, 383 Pa. 85. 

X. Ky.—De Charette’s Guardian v. 
Bank of Shelbyville, 291 S.W, 1054, 
218 Ky. 691—De Charette v. St. 
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Matthews Bank 8b Trust Co., 283 

S.W. 410, 214 Ky. 400, 50 A.L.R. 34. 

2. Ky.—Shawler v. Hart’s Adm'x, 
265 S.W. 485, 205 Ky. 93. 

69 C.J. p 1246 note 12. 

3. Tenn.—Sales v. Southern Trust 
Co., 185 S.W.2d 623, 182 Tenn. 270. 

4. Mass.—Maynard v. Cleaves, 21 N. 
E. 376, 149 Mass. 307. 

69 C.J. p 1246 note 14. 

5. Ill.—Kequa v. Graham, 58 N.E. 
357, 187 Ill. 67, 52 D.R.A. 641. 

Pa.—Ellworth’s Estate, 14 Pa.3>ist & 
Co. 516. 

6. Mich.—Rose v. Eaton, 43 N.W. 
972, 77 Mich. 247. 

69 C.J. p 1247 note 16. 

7. U.S.—Brooks v. Raynolds, Ohio, 
59 F. 923, 8 C.C.A 370. 

69 C.J. p 1247 note 17. 

8. Mass.—Olney v. Balch, 28 N.E. 
258, 154 Mass. 318. 

69 C.J. p 1247 note 18. 

9. Ky.—Ewing’s Heirs v. Handley's 
Ex’rs, 4 Litt. 346, 14 Am.D. 140. 

69 C.J. p 1247 note 19. 

10. Minn.—Melby v. Nelson, 211 N. 
W. 465, 169 Minn. 273. 

69 C.J. p 1247 note 20* 

11. N.Y.—In re Davies* Estate, 151 
N.E. 205, 242 N.Y. 198. 
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their failure to assert such rights before the death 
of the life tenant . 12 

Proceeds of sale. Where a will makes a gift of 
the proceeds of the sale of real estate the interest of 
the beneficiary can usually be reached by his credi¬ 
tors , 13 and where beneficiaries elect to take the land 
itself instead of the proceeds of a sale thereof, the 
land may be reached ; 14 but it has been held that the 
interest of a beneficiary in undistributed proceeds is 
not subject to attachment or execution . 15 Where 
a devisee took land subject to restrictions as to the 
use of the proceeds of sale thereof, on the purchase 
of other land, the deed to which was recorded and 
fully set out that devisee's contribution to the pur¬ 
chase price was the proceeds of the sale of the de¬ 
vised land, all liens on the purchased tract are taken 
with record notice and subject to the limitations of 
the will 16 

Remainder . Where a will makes a gift for life 
or for years with remainder over, the interest of the 
remainderman may be reached by his creditors , 17 
particularly where the remainder is vested . 18 A con¬ 
tingent remainder, however, may not be sold before 
it is reduced to possession for the benefit of the 
creditors of the remaindermen 19 

Residuary interest . The interest of a residuary 
legatee or devisee may be reached by his creditors . 20 

§ 1334. Priorities 

The usual priorities between creditors obtain among 
creditors of beneficiaries. 

The usual priorities between creditors obtain 
among creditors of beneficiaries . 21 Where two 
creditors contend for the distributive share of an in¬ 
solvent remainderman, the estate being in process 
of administration, and one creditor takes out let¬ 
ters of administration and seeks to retain the amount 
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due to the firm of which he is a member, the amount 
having been liquidated by a judgment in the courts 
of another state, and the other creditor seeks to at¬ 
tach, by garnishment, the distributive share in the 
administrator's hands, it has been held that they are 
entitled to payment pro rata . 22 In a case where a 
will gave a fund to a trustee in trust to pay the in¬ 
come to testator's son, until a certain time, when, if 
living, he should receive the principal, but, if he 
should die before that time, leaving issue, the in¬ 
come should be paid to such issue until that time, 
when it was to be divided among them in equal 
parts, and if the son should leave a wife but no issue, 
a provision was made by which she was to receive 
the benefit of a sum to be set apart for her, and the 
son was adjudged to pay alimony to his wife, who 
obtained a divorce from him, it has been held that 
the intention of the will was to provide as well for 
the support of the son's wife and family as for that 
of himself, and that a sufficient part of the income 
should be set apart for the payment of the judgment 
for alimony, although other judgments are on record 
against the son . 23 

Lien creditors. Where a creditor of a devisee or 
legatee has reduced his claim to that of a lien, his 
right to the fund or property involved takes priority 
over any other claim or lien subsequently obtained . 24 
Thus, on the death of a testator, a creditor's judg¬ 
ment against a devisee docketed prior to a bank's 
judgment against the devisee becomes a lien on the 
devisee's interest in the testator's realty, and the 
devisee's assignment of his interest in the estate to 
the bank, being subsequent in point of time to the 
creditor's judgment, is subordinate to the creditor's 
judgment . 25 Priorities of judgment liens against 
residuary devisees and legatees are not destroyed 
by conversion of real property constituting the 
residuary estate into money . 26 


12 . N.Y.—In re Davies* Estate, su¬ 
pra. 

€9 C.J. p 1247 note 23. 

13. N.Y.—Sayles v. Best, 35 N.E. 
636, 140 N.Y. 368. 

69 C.J. p 1247 note 24. 

Idea acquired prior to testator’s 
death. 

The lien of judgment against dev¬ 
isee acquired prior to testator’s 
death attached to devisee’s share of 
proceeds of sale of realty by execu¬ 
tor. 

N.Y.—In re Cornell’s Will, 12 N.Y.S. 
2d 162, 170 Misc. 638. 

14. Pa.—Stuck v. Mackey, 4 Watts 
& S. 196. 

15. Ga.—Harris v. Kittle, 45 S.E. 
729, 119 Ga. 29. 

69 C.J. p 1247 note 26. 

97 C.J.S.—17 


16. Ky.—Thurmond v. Thurmond, 
110 S.W.2d 656, 270 Ky. 717. 

17. Ky.—Jacob v. Howard, 22 S.W. 
332, 15 Ky.L. 133. 

69 C.J. p 1247 note 27. 

18. Ga.—Hightower v. Hodges, 144 
S.E, 27, 166 Ga. 639. 

69 C.J. p 1247 note 28. 

19. Cal.—Corpus Juris cited la 
Anglo California Nat. Bank of San 
Francisco v. Kidd, 137 P.2d 460, 
462, 58 Cal.App.2d 651. 

Wash.—Mears v. Lamona, 49 P. 251, 
17 Wash. 148. 

20. Minn.—Merriam v. Wagener, 77 
N.W. 44, 74 Minn. 215. 

69 C.J. p 1248 note 31. 

21. N.Y.—Thompson v. Thompson, 
5 N.Y.S. 604, 52 Hun 456. 

69 C.J. p 1248 note 33. 
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22. Ga.—Miles & Co. v. Peabody, 64 
Ga, 729.* 

23. N.Y.—Thompson v. Thompson, 5 
N.Y.S. 604, 62 Hun 456. 

24. N.J.—Mabee v. Mabee, 96 A. 
495, 85 N.J.Eq. 353. 

69 C.J. p 1248 note 37. 

Ideas payable in order of docketing 

Judgment liens against a residuary 
legatee were payable from his share 
of the residuary estate in the order 
of their docketing. 

N.Y.—In re Timms’ Estate, 116 N.Y. 
S.2d 821, 203 Misc. 792. 

25. N.Y.—In re Cornell’s Will, 12 
N.Y.S.2d 162, 170 Misc. 638. 

26. N.Y.—In re Timms’ Estate, 116 
N.Y.S.2d 821, 203 Misc. 792. 
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Status of testamentary charges on debtor’s inter¬ 
est. The rights of creditors of a beneficiary are 
subordinate to charges laid on the beneficiary or the 
property given him by the terms of the will. 27 

Status of advancements . Where the gift to a 
beneficiary is subject to reduction because of ad¬ 
vancements made to him by the testator, the rights 
of creditors of the beneficiary extend to only what 
remains after such deduction. 28 

§ 1335. - Status of Debts Due to Estate 

The rights of the creditors of a beneficiary are sub¬ 
ject to any indebtedness of the beneficiary to the testator. 

The rights of the creditors of a beneficiary extend 
to only the balance of the gift which may remain aft¬ 
er setting off the indebtedness, if any, of the benefi¬ 
ciary to the testator. 29 

§ 1336. Lien of Creditors 

A creditor, in a suit to reach a legacy of his debtor 
who creates a lien and obtains an injunction order im¬ 
pounding the fund in the executor's hands, has an equita¬ 
ble lien to the extent of his claim in such fund. 

A creditor, in suit to reach a legacy of his debtor 
who creates a lien and obtains an injunction order 
impounding the fund in the executor's hands, has 
an equitable lien to the extent of his claim in such 
fund. 30 

The lien of a judgment creditor on property ac¬ 
quired by devise is considered in Judgments § 478, 
and its subordination to homestead rights in Home¬ 
steads § 109. Sales of devised lands under execu¬ 
tion, and the rights of the creditor acquired by such 
sale, are discussed in Executions § 49. 

§ 1337. Remedies 

a. Nature and form 

b. Jurisdiction and venue 

c. When rights enforceable; limitations 

d. Parties 

e. Pleading; proof of claim or debt 


f. Costs 

g. Judgment or decree 

h. Retaining bill 

a. Nature and Form 

Generally the proceeding by which a creditor of a 
devisee or legatee reaches the interest of such devisee or 
legatee in the estate of the testator is by a bill In 
equity as in the nature of a creditor's bill. 

Where there is no complete and adequate remedy 
at law, 31 generally the proceeding by which a cred¬ 
itor of a devisee or legatee reaches the interest of 
such devisee or legatee in the estate of the testator 
is by a bill in equity 32 as in the nature of a creditor’s 
bill. 33 Where the will of the testator charges his 
estate with the debts of one of the devisees, a pro¬ 
ceeding by a creditor of such devisee to charge the 
estate therewith is in the nature of a proceeding in 
rem. 34 Under some statutes provision is made for 
intervention in administration proceedings by a 
creditor of a beneficiary to compel application of a 
legacy or devise to his debt. 35 To avail himself of 
the remedy provided by the statute the creditor must 
bring himself within its terms. 30 

Judgment creditor of a beneficiary under a will 
must take the same steps as any judgment creditor 
in collecting a judgment, 37 statutory provisions pro¬ 
viding means for collecting debts of the testator 
not being applicable. 38 

b. Jurisdiction and Venue 

In some Jurisdictions It has been held that a court 
of equity may not compel an executor to pay a legacy 
to the legatee's Judgment creditor In satisfaction of the 
Judgment, and neither is the claim enforceable In the 
probate, surrogate's, or other court In which the admin¬ 
istration is being had. 

It has been held that a court of equity has no 
jurisdiction to compel an executor to pay a legacy 
to the legatee's judgment creditor in satisfaction 
of the judgment. 39 The right of a creditor of a 
devisee or legatee to reach the share or interest of 
such devisee or legatee in the estate of the testator 


27* Pa.—Wanner v. Snyder, 35 A. 
604, 177 Pa. 208, 1 Prob.Rep.Ann. 
54. 

69 C.J. p 1248 note 38. 

28. Iowa.—Spaan v. Anderson, 88 
N.W. 200, 115 Iowa 121. 

Tenn.—Maloney v. Jones, Ch.A., 69 
S.W. 700. 

28. Ill.—Meppen v. Meppcn, 53 N.E. 

2d 402, 321 Ill.App, 566. 

Iowa.—Petty v. Hewlett, 281 N.W. 
731, 225 Iowa 797. 

Ohio.—Russell v. Kexroad, 3 Ohio 
Supp. 316—Kunkemoeller v. Nie- 
haus, 3 Ohio Supp. 23. 

69 C.J. p 1248 note 40. 


30. N.J.—Mabco v. Mabeo, 96 A. 495, 
85 N.J.Eq. 353. 

31. Ga.—Gormley v. Cleavoland, 200 
S.E. 793, 187 Ga. 457. 

32* Ga.—Colclough v. Palmetto Nat. 

Hank, 85 S.E. 107, 143 Ga. 336. 

09 C.J. p 1249 note 62. 

33. Nob.—Hilton v. First Trust Co. 
of York, 30 N.W.2d 571, 151 Neb. 
99. 

09 C.J. p 1249 note 63. 

34. Mo.—Pierce v. Pierce, 122 S.W. 
1147, 139 Mo.App. 416. 

09 C.J. p 1250 note 64. 
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36 . Wifi.—In ro Wakefield's Estate, 
196 N.W. 541, 182 Wis, 208. 

Statute liberally construed 

Wi«.—In ro Wakefield's Estate, su¬ 
pra. 

38. Win.—In re Wakefield's Estate, 
fiunra. 

69 C.J. p 1250 note 67. 

37. N.Y.—In re Kaufman's Estate, 
266 N.Y.S. 890, 149 Misc. 2S7. 

38. N.Y.—In re Kaufman's Estate, 
supra. 

39. N.Y.—Donovan v, Finn, 1 Hopk. 
59, 14 Am.D. 533- 
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is not enforceable in the probate, surrogated, or 
other court in which the administration is being had, 
since ordinarily such court is without jurisdiction to 
determine and enforce this right. 40 However, where 
all parties appear and submit to the jurisdiction of 
such a court, its decree unappealed from is final and 
conclusive. 41 An order of a court of equity re¬ 
straining executors from turning over to a benefici¬ 
ary funds belonging to him under a will, and order¬ 
ing such executors to pay such funds to a creditor 
of the beneficiary is not an encroachment on the 
jurisdiction of the probate court in which the de¬ 
cedent’s estate is being administered. 42 

c. When Bights Enforceable; Limitations 

The remedy of a creditor of a devisee or legatee is 
not available before the will under which the devise or 
legacy is to pass has been admitted to probate or until 
there has been a settlement of the estate. 

The remedy of a creditor of a devisee or legatee 
is not available before the will under which the 
devise or legacy is to pass has been admitted to 
probate. 43 However, an equitable remedy is avail¬ 
able to a creditor whose judgment debtor is a devisee 
or legatee, for the purpose of reaching the devise 
or legacy to be subjected to the payment of his 
debt, where the condition of the estate is such that 
the devisee or legatee may demand that his de¬ 
vise or legacy be turned over to him. 44 Ordinarily 
this right of the creditors of the beneficiary does 
not accrue until a settlement of the estate, 45 and, 
accordingly, legacies in the hands of an executor 
pending the settlement of the estate, whether gen¬ 
eral, demonstrative, or specific, are not subject to 
levy and sale under an execution against the lega¬ 
tee ; 46 and the levy of an attachment against a bene¬ 
ficiary on lands in the hands of the executor is 
void. 47 

On an amicable agreement among the beneficiaries 
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the creditors must proceed only against the share 
thus awarded the debtor. 48 Where, by the terms 
of a will, the debtor’s interest as beneficiary is not 
to take effect and cannot be reduced to possession 
until a specified future time, a sale of that interest 
should not be made before that time, if an im¬ 
mediate sale would cause an inequitable sacrifice of 
the debtor’s property. 49 In the absence of fraud 
on the part of the executors who have honestly 
and openly received the estate, a creditor’s bill will 
not lie to reach the distributive shares of judgment 
debtors as legatees under the will before an order of 
distribution is made. 50 

The statute of limitations applicable in cases of 
claims against the estate for debts of the testator, 
as discussed in Executors and Administrators § 405, 
is not applicable in a proceeding to establish a 
charge against the estate of a deceased husband leav¬ 
ing a will giving to his wife the use of his property 
for life, with gift over after her death on the pay¬ 
ment of her debts, for a debt of the wife. 51 Where 
a will provides that if any of his legatees “shall 
owe” money to any of the others at the time of dis¬ 
tribution, such debt should be deducted from the 
debtor’s share and paid, the direction will be given 
effect even though the debt as between the parties 
thereto has been cut off by limitations. 52 

d. Parties 

All proper and necessary parties should be Joined 
in a suit by a creditor to collect a debt of a devisee or 
legatee. 

A creditor cannot by an action in equity acquire 
a lien on his debtor’s interest as a general legatee in 
the estate of a decedent, unless the personal repre¬ 
sentative is made a party defendant. 53 Where a 
judgment has been obtained against several per¬ 
sons, all of whom are legatees under the will, it is 
proper to join all of them in a creditor’s bill to 


40. N.Y.—Matter of Arkenburgh, 56 
N.Y.S. 523, 38 App.Div. 473. 

69 C J. p 1250 note 72. 

41. Pa.—Handy’s Estate, 9 PaDist. 
475, 24 Pa.Co. 222. 

69 C.J. p 1250 note 73. 

42. Mich.—Craig v. Barton, 158 N. 
W. 15, 192 Mich. 106. 

69 C.J. p 1250 note 74. 

43. Ga—Colclough v. Palmetto Nat. 
Bank, 85 S.E. 107, 108, 143 Ga. 336. 

69 C.J. p 1250 note 75. 

44. Ga.—Colclough v. Palmetto Nat. 
Bank, supra. 

45. Cal.—Sparks v. De La Guerra, 14 
C. 108. 

69 C.J. p 1251 note 77. 

Bare contingency 

Where judgment debtor as benefi- 


I ciary under will had only a bare 
contingency or possibility and not a 
I present right or interest legal or 
equitable, and would become pos¬ 
sessed of an actual interest only 
when the estate as determined by 
trustee should be free from all in¬ 
cumbrances and be ready for dis¬ 
tribution, judgment creditor was not 
entitled to appointment of receiver 
to sell the judgment debtor’s interest 
and to apply proceeds to satisfaction 
of judgment. 

Ga.—Yancey v. Grafton, 27 S.E.2d 
857, 197 Ga. 117. 

46. Ind.—Stout v. La Follette, 64 
Ind. 365. 

47. Ga—Harris v. Kittle, 45 S.E. 
729, 119 Ga 29. 

69 C.J. p 1251 note 79. 
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48. La—St. Charles St. R. Co. v. 
Fairex, 19 So. 740, 48 LaAnn. 743. 

69 C.J. p 1251 note 80. 

49. Wash.—Mears v. Lamona, 49 P. 
251, 17 Wash. 148. 

69 C.J. p 1251 note 81. 

50. Ill.—First Nat. Bank of Lincoln 
v. Starkey, 190 Ill.App. 532, af¬ 
firmed 108 N.E. 695, 268 I1L 22. 

51. Mo.—Pierce v. Pierce, 122 S.W. 
1147, 139 Mo.App. 416. 

69 C.J. p 1251 note 83. 

52. Pa—Falk's Estate, 15 PaDist. 
289. 

53. Ky.—Hays’ Adm’r v. Sallee, 10 
Ky.L. 1022. 

Mo.—Pierce v. Pierce, 122 S.W. 1147, 
139 Mo.App. 416. 
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reach the legacies, notwithstanding the property 
sought to be reached is given to the judgment debt¬ 
ors in severalty. 64 In a suit to charge the estate of 
a deceased husband, leaving a will whereby he gave 
his wife the use of his estate for life, with gifts 
over after her death, on the payment of her debts, 
for a debt of the wife, the executors and devisees are 
necessary parties, as the devisees are entitled to the 
remainder, and the executors are, by the will, au¬ 
thorized to convey the property. 66 All the chil¬ 
dren and the representatives of deceased children of 
the testator and all who had or claimed any interest 
in the testator's estate were properly joined as de¬ 
fendants in action by the testator's son, to whom 
other children were indebted, as individual and exec¬ 
utor under will directing that lands devised to any 
child indebted to another child be charged with 
the amount of such indebtedness, so that all matters 
involved in the settlement of the testator's estate 
under the will might be completely determined. 56 

e. Pleading; Proof of Claim or Debt 

In proceedings by a creditor to recover a debt due 
him from a devisee or legatee, the pleadings must con¬ 
tain all essential allegations to state a cause of action 
or a defense, and there must be sufficient proof of the 
claim or debt and the person asserting the claim has 
the burden of proving it. 

In order to sustain an action by a creditor of a 
devisee against the executor, which would under the 
will belong to the devisee, the petition should af¬ 
firmatively establish a privity by showing some such 
lien, charge, or claim on the fund in favor of the 
creditor as would justify the court in awarding the 
property to him rather than to the devisee. 67 A 
bill in equity alleging that an executor has in his 
hands a sum of money belonging to complainant's 
share as legatee, and seeking to subject the fund 
to the debt, is not demurrable on the ground that it 
does not show that after payment of debts, etc., there 
will be any assets applicable to the legacy. 58 On the 
other hand it has been held that a bill in equity 
not stating that the estate is settled, or that the 


property or money is not necessary to pay off debts 
and expenses of administration; or that the legatee 
would be entitled, before final settlement, to the leg¬ 
acy, without tendering a refunding bond, cannot 
be maintained. 58 A petition from which it appears 
that a judgment debtor as legatee had an interest 
in the estate not subject to levy, but which equity 
might protect for the benefit of the judgment cred¬ 
itor, and that the creditor could not obtain complete 
and effective relief at law states a cause for equitable 
relief. 60 

Defenses . Where a judgment creditor of a lega¬ 
tee seeks by way of a creditor's bill to reach funds 
in the hands of an executor, the fact that the 
judgment against the legatee was founded on a 
promissory note on which the testator was contin¬ 
gently liable as an accommodation indorser, and that 
in his will he had directed that all debts or claims 
against the devisee should be canceled, is no defense 
to the action. 61 

Proof of claim or debt . A judgment of the pro¬ 
bate court allowing a claim against the estate of a 
deceased widow is res judicata to the extent of the 
establishment of the debt in proceedings to charge 
the debt against the estate of the deceased husband, 
leaving a will giving his wife the use of his estate 
for life, with gift over after her death on the pay¬ 
ment of her debts. 62 

f. Costs 

The expenses or counsel fees of the executor In a 
proceeding by a creditor of a beneficiary to reach his 
interest may be charged by the executor to the share of 
the beneficiary In preference to the claim of the creditor. 

The expenses or counsel fees of the executor in 
a proceeding by a creditor of a beneficiary to reach 
his interest may be charged by the executor to the 
share of the beneficiary in preference to the claim 
of the creditor. 63 

g. Judgment or Decree 

The Judgment or decree to be rendered In proceedings 
by a creditor to recover hi# debt from a devisee or lega- 


54. N.Y.—Bradner v. Holland, 33 
Hun 288. 

55. Mo.—Pierce v. Pierce, 122 S.W. 
1147, 139 Mo.App. 416. 

56. N.C.—Robertson v. Robertson, 2 
S.E.2d 552, 215 N.C. 562. 

Action properly brought In, name of 
testator's son. and executor 
An action to determine amounts of 
testator's children’s indebtedness to 
each other and estate was proper¬ 
ly brought in name of testator’s son, 
to whom debts were alleged to be 
due, and executor under will charg¬ 
ing lands devised to any child in¬ 


debted to another child with amount 
of such indebtedness. 

N.C.—Robertson v. Robertson, supra. 

57. Ga.—Davis v. Davis, 21 S.E. 
1002, 96 Ga. 136. 

58. R.I.—Gorman v. Stillman, 52 
A. 1088, 24 R.I. 264. 

59. Cal.—Sparks v. De La Guerra, 
14 C. 108. 

60. Ga.—Gormley v. Cleaveland, 200 
S.E. 793, 187 Ga. 457. 

Petition held sufficient 

A petition from which it appeared 
that execution had been levied on re¬ 
mainder interest of legatee, that exec¬ 
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utrix had filed claim, and that judg¬ 
ment was entered on verdict finding 
that interest was not subject to exe¬ 
cution, stated cause for equitable 
relief of judgment creditor, where it 
did not affirmatively appear that 
issues raised were adjudicated ad¬ 
versely to judgment creditor in claim 
case. 

Ga.—Gormley v. Cleaveland, supra. 

61. Ohio.—Ginn v. Hathaway, 16 
Ohio Cir.Ct.,N.S., 534. 

62. Mo.—Pierce v. Pierce, 122 S.W. 
1147, 130 Mo.App. 416, 

63. Mass.—Ricketson v. Merrill, 19 
N.E. 11, 148 Mass. 76. 
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tee depends on the facts and circumstances of the par¬ 
ticular case, and the general rules as to judgments apply. 

Where the object of a bill is to reach moneys 
due or to become due to a legatee on distribution of 
the estate, a decree providing that the executors 
should account to the plaintiff for such sums of 
money as “may now, or hereafter, be held by them 
. . . and for which they would be liable to ac¬ 

count” to the legatee, is proper. 64 In an action by 
judgment creditors of a legatee to charge the legacy 
on land, for the purpose of subjecting it to plaintiffs 
judgment, the court cannot render a judgment di¬ 
recting a sale of the real estate left by the testator 
and then attempt to adjust the claim of the several 
parties to the fund, although it may decree that 
plaintiffs judgment be made a lien on the land and 
direct a sale of the legatee’s undivided interest. 65 
A legatee against whom judgment creditors were 
pursuing their remedy has been allowed to receive 
for maintenance a part of the funds in the hands of 
the executors, without the consent of creditors, it 
appearing that the share to which the debtor was 
entitled under the will of testator, his father, would 
be more than sufficient to satisfy all his creditors. 66 

A decree directing the sale of a devisee’s interest 
in the testator’s realty to pay the devisee’s debts, 
made without first ascertaining the amount of such 
interest, is premature and erroneous. 67 Where the 
court has in its custody and possession a fund be¬ 
longing to a legatee for distribution, if it is satisfied 
that all the necessary parties are before it, the court 
may make such distribution among those whom it 
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finds entitled to the fund, or portions of it, 68 the 
manner in which the parties are before the court 
being immaterial. 69 A court of equity will not 
decree the sale of certain chattels on behalf of a 
creditor of one of several legatees, which by the 
terms of the will are to be sold on the happening of 
a certain event and the proceeds distributed among 
the several legatees, until the event stated occurs. 70 

h. Retaining Bill 

A bill may be retained by the court until the fTnal 
settlement of the estate or until the happening of a cer¬ 
tain event. 

Where on a bill filed to subject the interest of a 
judgment debtor as legatee under a will it appeared 
that he was largely indebted to the testator’s es¬ 
tate and that the estate was possibly insolvent, it 
was held that the bill should nevertheless be re¬ 
tained until final settlement of the estate, to the 
end that if it should appear on final settlement that 
there was anything due the legatee the creditor 
might have it applied to the payment of his judg¬ 
ment. 71 Where by the terms of a will the prop¬ 
erty of the estate was to be sold on the happening 
of a certain event and the proceeds thereof then 
distributed among the several beneficiaries, a court 
of equity may retain the bill of a creditor of one 
of the beneficiaries to reach his interest until the 
happening of the event stated. 72 Where a devisee 
has mere future right to possession with no pres¬ 
ent beneficial interest, the court may protect both 
debtor and creditor by postponing a sale until the 
estate is reduced to possession. 73 


M. TIME OF PAYMENT OF LEGACIES 


§ 1338. Statutory Provisions 

The time for the distribution of decedent’s es¬ 
tate under statutes or at common law is discussed 
in Executors and Administrators § 487. The effect 
of testamentary provisions on the time for pay¬ 
ment of legacies is considered infra §§ 1339, 1340. 

Examine Pocket Parts for later cases. 


§ 1339. Provisions of Will in General 

It is perfectly competent for the testator to fix by 
will the time for payment or delivery of legacies therein 
provided for, or provide for postponement of payment, 
as long as his restrictions violate no rule of law, and 
the period is not so uncertain as to be unreasonable. 

It is perfectly competent for the testator to fix 
by will the time for payment or delivery of lega¬ 
cies therein provided for, 74 as long as his re- 


64. Mass.—Ricketson v. Merrill, su¬ 
pra. 

65. N.Y.—Hiscock v. Fulton, 17 N.Y. 
S. 408, 63 Hun 624. 

66. N.Y.—Craig v. Hone, 2 Edw. 
376. 

67. N.M.—Sylvanus v. Pruett, 9 P.2d 
142, 36 N.M. 112. 

68. N.J.—Mabee v. Mabee, 96 A. 496, 
85 N.J.Eq. 353. 

69. N.J.—Mabee v. Mabee, supra. 

69 C.J. p 1252 note 4. 


70. Ky.—Jarboe v. Spaulding, 6 B. 
Mon. 624. 

71. Mich.—Morgan v. Kingman, 81 
N.W. 1089, 123 Mich. 197. 

72. Ky.—Jarboe v. Spaulding, 6 B. 
Mon. 624. 

73. Wash.—Mears v. Lamona, 49 P. 
251, 17 Wash. 148. 

74. Cal.—In re Dargie’s Estate, 64 
P.2d 1131, 19 C.A.2d 216. 

Mo.—Corpus Juris quoted in Broad- 
dus v. Park College, 180 S.W.2d 268, 
274, 238 Mo.App. 304. 

261 


N.C.—Corpus Juris quoted in Branch 
Banking & Trust Co. v. Whitfield, 
76 S.E.2d 334, 338, 238 N.C. 69. 

S.C.—South Carolina Nat. Bank of 
Columbia v. Bates, 178 S.E. 611, 175 
S.C. 168. 

Va.—Rosenberger v. Rosenberger, 37 
S.E.2d 56, 184 Va. 1024. 

69 C.J. p 1265 note 57. 

Provisions held not to limit payment 

La.—Succession of Douglass, 72 So. 

2d 262, 225 La. 65. 

69 C.J. p 1255 note 57 [ej. 
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strictions violate no rule of law, 75 or the rights of 
his creditors, 76 and the period is not so uncertain 
as to be unreasonable; 77 and a court has no power 
to alter the time of payment so prescribed. 78 Thus, 
the testator may fix the time of payment within 
sixty days after his death, 79 on the arrival of the 
legatee at majority, 80 or some earlier or later 
age, 81 on the arrival of each of several legatees 
separately at their majority, 82 when the youngest 
of several legatees comes of age, 83 or the time may 
be fixed on the legatee’s marriage, 84 on his becom¬ 
ing of age or marrying, 85 on the death of some 


person designated, 86 on the termination of a life 
estate or some other precedent interest, 87 or at any 
other indicated time. 88 

Where a legacy is given to one on his attaining 
a certain age, it has been held that it becomes 
payable on the testator’s death if the legatee at¬ 
tains that age in the testator’s lifetime, 89 although 
it has also been held that it is payable one year 
thereafter. 90 A specific direction as to a partic¬ 
ular legacy will control a general direction for 
payment of all legacies at a particular time. 91 A 


75. Mass.—Claflin v. Claflin, 20 N. 
E. 454, 149 Mass. 19, 14 Am.S.R. 
393, 3 L.R.A. 370. 

N.C.—Corpus Juris quoted in Branch 
Banking & Trust Co. v. Whitfield, 
76 S.E.2d 334, 338, 238 N.C. 69. 

76. N.C.—Branch Banking & Trust 
Co. v. Whitfield, 76 S.E.2d 334, 238 
N.C. 69. 

77. Mass.—Jones v. Jones, 24 N.E.2d 
669, 304 Mass. 653. 

Minn.—Radintz v. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, 
289 N.W. 777, 2F7 Minn. 56. 

N.C.—Corpus Juris quoted in Branch 
Banking & Trust Co. v. Whitfield, 
76 S.E.2d 334, 338, 238 N.C. G9. 

R.I.—Industrial Trust Co. v. Presi¬ 
dent and Fellows of Harvard Col¬ 
lege, 33 A.2d 167, 69 R.I. 317. 

69 C.J. p 1255 note 59. 

78. Colo.—Kingdom of Yugo-Slavia 
v. Jovanovich, 69 P.2d 311, 100 Colo. 
406. 

N.J.—Caldwell Nat. Bank v. Rickard, 
143 A. 745, 103 N.J.Eq. 516. 

N.C.—Corpus Juris quoted In Branch 
Banking & Trust Co. v. Whitfield, 
76 S.E.2d 334, 338, 238 N.C. 69, 
Vt—In re Beach’s Estate, 151 A. 654, 
103 Vt. 70. 

69 C.J. p 1256 note 60. 

79. N.C.—Corpus Juris quoted in 
, Branch Banking & Trust Co. v. 

Whitfield, 76 S.E.2d 334, 338, 238 
N.C. 69. 

CD C.J. p 1256 note 61. 

80. N.Y.—In re Curtis* Will, 65 N.Y. 
W.2d 334. 

N.C.—Corpus Juris quoted In Branch 
Banking & Trust Co. v. Whitfield, 
76 S.E.2d 334, 338, 238 N.C. 69. 

60 C.J. p 1256 note 62. 

81. Mass.—Jones v. Jones, 24 N.E,2d 
669, 304 Mass. 653. 

N.Y.—In re Schwarz* Estate, 289 N. 

Y.S. 296, 160 Misc. 151. 

N.C.—Corpus Juris quoted In Branch 
Banking & Trust Co. v. Whitfield, 
76 S.E. 334, 338, 238 N.C. 69. 

69 C.J. p 1256 note 63. 

82. Mass.—Dexter v. Attorney Gen¬ 
eral, 112 N.E. 946, 224 Mass. 215. 

69 C.J. p 1256 note 64. 


83. Ga.—Bradley v. Bradley, 119 S.E. 
639, 156 Ga. 525. 

69 C.J. p 1256 note 65. 

84. N.Y.—In re Schwarz* Estate, 289 
N.Y.S. 295, 160 Misc. 151. 

69 C.J. p 1257 note 66. 

85. Mo.—Overton v. Davy's Ex’r, 20 
Mo. 273. 

86. Mo.—Corpus Juris quoted in 

Broaddus v. Park College, 180 S.W. 
2d 268, 274, 238 Mo.App. 304. 
N.Y.—In re Leo's Estate, 10 N.Y.S.2d 
449, 170 Misc. 491. 

In re Ottenberg's Estate, 67 N.Y. 
S.2d 589. 

69 C.J. p 1257 note 68. 

Death of all life tenants 
Unless from language used it ap¬ 
pears that testator intended to post¬ 
pone enjoyment of remainder until 
death of all life tenants, terms ‘'after 
death" or "after decease," referring 
to death of life tenants, will be con¬ 
strued to mean "as they respectively 
die." 

HI.—Kiosling v. White, 104 N.E.2d 
291, 411 Ill. 493—Martin v. Casner, 
48 N.E.2d 944, 383 Ill. 260. 

87. Mass.—Smith v. Livermore, 10 
N.E.2d 117, 298 Mass. 223. 

Mo.—Corpus Juris quoted In Broad¬ 
dus v. Park College, 180 S.W.2d 268, 
274, 238 Mo.App. 304. 

N.H.—Kelley v. Keniston, 173 A. 371, 
87 N.H. 43. 

N.J.—Bonded Building & Loan Ass’n 
v. Kormer, 180 A. 670, 118 N.J.Eq, 
546. 

N.Y.—In re Espenscheld's Estate, 250 
N.Y.S. 556, 140 Misc. 63. 

N.C.—Featherstone v. Pass, 60 S.E.2d 
236, 232 N.C. 349. 

Pa.—In re Lester’s Estate, 39 Pa. 

Dist. & Co. 567. 

69 C.J. p 1257 note 69. 

8a Miss.—Hathaway v. North, 1 So. 

2d 490, 190 Miss. 697. 

Mo.—Lang v. Taussig, 180 S.W.2d 698 
—Ganahl v. Ganahl, 19 S.W.2d 898, 
323 Mo. 620. 

Corpus Juris quoted in Broad¬ 
dus v. Park College, 180 S.W.2d 268, 
274, 238 Mo.App. 304. 

N.J.—Haas v. Canton of Bern, 54 A.2d 
213, 140 N.J.Eq. 240—D’Arcangelo 
v. D’Arcangelo, 43 A.2d 169, 137 N.J. 
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Eq. 63—First Nat. Bank v. Levy, 
195 A. 820, 123 N.J.Eq. 21, applica¬ 
tion to amend decree denied 9 A.2d 
789, 126 N.J.Eq, 493, affirmed 21 A. 
2d 788, 130 N.J.Eq. 220—First Nat. 
Bank v. Hurley, 191 A. 858, 122 N.J. 
Eq. 53. 

N.Y.—In re Rhinebeck’s Will, 60 N.Y. 
S.2d 203, T86 Misc. 803—In re 
Goldsmith’s Estate, 25 N.Y.S.2d 419, 
175 Misc. 767. 

In re Curtis' Will, 65 N.Y.S.2d 
334. 

Ohio.—Richter v. Anderson, 10 N.E.2d 
789, 56 Ohio App. 291. 

Pa.—In re Pitzglbbon’s Estate, 116 A. 
289, 272 Pa. 345. 

In re Plckawaik’s Estate, 89 Pa. 
Dist. & Co. 65, 4 Fiduciary 55—In 
re Cross' Estate, 41 Pa.Dist. & Co. 
250, 57 Montg.Co. 148. 

R.I.—Industrial Trust Co. v. Presi¬ 
dent and Fellows of Harvard Col¬ 
lege, 33 A.2d 167, 69 R.I. 317. 

69 C.J. p 1257 note 70. 

While “state of war” exist* 

N.Y.—In re Heyo’s Will, 91 N.Y.S.2d 
266, 195 Misc. 1026. 

On payment of mortgage 
Beneficiaries’ right to distribution 
of share in estate cannot be defeated 
by failure of testamentary trustee 
and beneficiary to pay off mortgages, 
where, under the will, distribution 
was to be made at the time of paying 
off the mortgages. 

Ohio.—Biles v. Webb, 161 N.E. 49, 118 
Ohio St 346. 

Condition subsequent 
Fact that will created trust fund 
payable to trustees, which was to be 
distributed to testator’s heirs on hap¬ 
pening of condition subsequent on 
lapse of ten years, did not require 
executors to retain trust fund until 
expiration of ten years. 

N.C.—Mountain Park Institute v. 
Lovill, 153 S.E. 114, 198 N.C. 642. 

89. N.Y.—In re Harriman’s Will, 195 
N.Y.S. 252, 119 Misc. 42, 121 Misc. 
99. 

90. N.J.—Bonham v. Bonham, 38 N. 
J.Eq. 419. 

91. Ky.—Worthington’s Ex’rs v. 

Ware, 68 S.W. 627, 24 Ky.L. 429. 
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legacy in lieu of widow’s exemption is payable 
on demand. 92 

Postponement of time for payment . Where a 
legatee is entitled absolutely to the legacy, a pro¬ 
vision postponing payment has been held void. 93 
Thus, where an absolute vested interest in a de¬ 
fined fund is given to an infant legatee, so that 
according to the ordinary rule of law it would 
be payable on the legatee attaining his majority, 
but payment is postponed by the will until a pe¬ 
riod beyond his majority, the courts have in sev¬ 
eral instances ordered payment on the legatee 
reaching twenty-one years of age, on the ground 
that the direction to withhold the possession of 
the property from the legatee after he reached his 
majority was inconsistent with the absolute rights 
of property given him by the will; 94 but the rule 
does not apply where the interest on the legacy 
is given not to the legatee, but to some other per¬ 
son; 95 and where it is clear that testator intended 
to postpone payment, his intention will be given 
effect. 96 

§ 1340. - Will Giving Executor Discre¬ 

tion as to Time for Payment 

The time of payment of legacies may be left to the 
discretion of the executors. 

The time of payment of legacies may be left to 
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the discretion of the executors, 97 in which case 
the legacy becomes demandable on the death of 
the executor; 98 and while the courts will not in¬ 
terfere with this discretion when properly exer¬ 
cised, 99 it is not one which the executor may 
exercise arbitrarily or capriciously, and is sub¬ 
ject to the control of the court. 1 So the testator 
may leave it to the discretion of the executor 
whether the legacy shall be paid at all, and this 
discretion possesses the same incidents as that 
given in respect of time of payment of legacies. 2 

§ 1341. Legacies Charged on Land 

The time when a legacy charged on land becomes 
due and payable depends on the particular terms of the 
will. 

Where the testator devises land to his wife du¬ 
rante viduitate and at her death to his remainder¬ 
men charged with payment of a legacy, it becomes 
payable when the estate vests in the remaindermen 
by the widow’s death, 3 and not before then. 4 When 
a devise is made subject to the payment by the 
devisee of a certain sum to a third party at a fixed 
date during each year of his life, the payment be¬ 
comes due on the fixed date next occurring after 
the devise takes effect. 5 Where land was devised 
charged with the payment of a certain sum for the 
benefit of a child when she was old enough to be 


92. Pa.—Leberman's Estate, 21 Pa. 
Co. 416. 

93. Pa.—Estate of Burke, 20 Pa. 
Dist. 703. 

In re Weigelt’s Estate, Orph., 
95 Pittsb.Leg.J. 181. 

94. Mo.—Dado v. Maguire, 71 Mo. 
App. 641. 

69 C.J. p 1258 note 83. 

95. Mass.—Merritt v. Richardson, 14 
Allen 239. 

96. Ark.—Baum v. Fox, 91 S.W.2d 
601, 192 Ark. 406. 

Ill.—Kiesling v. White, 104 N.E.2d 
291, 411 Ill. 493—Martin v. Cas- 
ner, 48 N.E.2d 944, 383 Ill. 260. 
Mass.—Franklin Square House v. 
Siskind, 78 N.E.2d 649, 322 Mass. 
556—Springfield Safe Deposit & 
Trust Co. v. Friele, 23 N.E.2d 138, 
304 Mass. 224—Wellman v. Boston 
Safe Deposit & Trust Co., 3 N.E. 
2d 740, 295 Mass. 281—Claflin v. 
Claflin, 20 N.E. 454, 149 Mass. 19, 3 
L.R.A. 370, 14 Am.S.R. 393. 

N.Y.—In re Heye’s Will, 91 N.Y.S. 
2d 266, 195 Misc. 1026. 

In re Van Dam’s Estate, 43 N. 
Y.S.2d 184. 

97. Mass.—Wellman v. Boston Safe 
Deposit & Trust Co., 3 N.E.2d 740, 
295 Mass. 281. 


N.J.—Drexler v. Drexler, 83 A.2d 367, 
15 N.J.Super. 278. 

N.Y.—In re Van Dam’s Estate, 43 N. 
Y.S.2d 184. 

69 C.J. p 1258 note 77. 

Discretion of trustees 

Testator who provided for payment 
of legacies out of property turned 
over to trustees by his executors 
could leave time of payment of such 
legacies to discretion of trustees. 
Ky.—Breckinridge v. Breckinridge’s 
Ex’rs, 94 S.W.2d 283, 264 Ky. 82. 
Discretion not authorized 
Provision in clause in will dispos¬ 
ing of one half of residue of estate 
to testatrix’ sister and the other half 
to man whom testatrix thought of as 
her son, that it was estatrix’ wish 
that estate should be kept intact for 
at least twenty years after her 
death, did not authorize executors 
in their discretion to keep estate in¬ 
tact for twenty years if they saw fit. 
Cal.—In re Dargie's Estate, 64 P.2d 
1131, 19 C.A.2d 215. 

98. Pa.—Clarke’s Estate, 7 Pa.Dist. 
468, 21 Pa.Co. 285. 

99. Pa.—In re Buchar’s Estate, 74 
A. 237, 225 Pa. 427, 25 L.R.A.,N.S., 
421. 

1. N.Y.—McKay v. McAdam, 30 N. 

Y.S. 288, 80 Hun 260. 

69 C.J. p 1258 note 80. 
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2. Ala.—Girard v. Futterer, 3 So. 
516, 83 Ala. 234. 

Mass.—Howland v. Howland, 11 Gray 
469. 

Doubt as to ability of estate to pro¬ 
vide 

Where testator made specific and 
general bequests and left residue of 
estate to widow but directed execu¬ 
tors to withhold payments of lega¬ 
cies if in doubt as to ability of es¬ 
tate to provide adequately for widow, 
testator intended that his estate 
should remain intact during lifetime 
of his widow, for only thus could 
she be assured of protection from 
want; and the provision for bene¬ 
fit of widow took precedence over 
general legacies and did not justify 
payment of general legacies to the 
detriment of the widow's rights. 

N.J.—Drexler v. Drexler, 83 A.2d 
367, 15 N.J.Super. 278. 

3. Cal.—Keir v. Keir, 99 P. 487, 155 
C. 96. 

N.H.—Perry v. Hale, 44 N.H. 363. 

69 C.J. p 1259 note 87. 

4. Va.—Armentrout v. Armentrout’s 
Ex'rs, 72 S.E. 721, 112 Va 660. 

69 C.J. p 1259 note 88. 

5. N.J.—Cray v. Johnson, Ch., 20 A. 

I 212. 
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sent to school, the sum was held payable at her 
fifth year, the minimum of the scholastic period un¬ 
der the free school system of the state. 6 The re¬ 
quirement of a will that a legacy charged on land 
should be paid as soon as convenient necessitates 
its payment within a reasonable time under the cir¬ 
cumstances, and does not mean that it should never 
be paid, or not paid until after the death of the 
devisees of the land. 7 Immediate payment may 
be demanded from a devisee who was required by 
will to pay for land devised in excess of a certain 
number of acres. 8 

§ 1342. Legacy Given by Will under Power 
of Appointment 

Money given by will under power of appointment Is 
payable at once on the probate of the will of the donee 
of the power. 

Money given by will under a power of appoint¬ 
ment is payable at once on the probate of the will 
of the donee of the power. 9 

* § 1343. Acceleration of Payment 

Where the testator 'has particularly specified the 
time for the payment of a legacy, it has been held that 
there can be no acceleration. 

Where the testator has particularly specified the 
time for payment of a legacy, it has been held that 
there can be no acceleration. 10 Where a legacy 
is given to take effect at the termination of a pre¬ 
ceding life estate or at the death of the taker 
for life, and it is evidently the testator's intent 
that, on the failure of the life estate for any rea¬ 
son, the legacy over is to take effect at once, the 
failure of the life interest will accelerate the en¬ 
joyment of the remainder, and the legacy is then 
payable immediately on the termination of the life 
estate, as where a widow elects to take under the 
law instead of a life interest provided for her in 
lieu of dower under the will; 11 but where the fund 
is in terms to be paid at the death of the wife, who 
is given the enjoyment thereof for life, the failure 
of her life interest by virtue of her election to take 
against the will does not accelerate the remainder, 
and there can be no distribution of the fund until 
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the time fixed by the will therefor, namely, her 
death. 12 

An estate left by will, to the use of a person 
for life, and after death to the person or persons 
who should be his heir or heirs at law, cannot be 
paid over to his children and heirs, on his con¬ 
sent, during his lifetime, because, until after his 
death, it cannot be determined who are the heirs. 13 
Legacies charged on a specific devise of a con¬ 
tingent remainder in fee, and payable on death 
or remarriage of the testator’s widow, are not ac¬ 
celerated by her election to take against the will, 
or by an acceptance of the devise at a date earlier 
than that at which the will vests it. 14 

Where a will makes provision for division of in¬ 
come until the youngest child of the testator be¬ 
comes of age, and provides further division there¬ 
of until the death of the widow, after which the 
principal is to be divided, where the widow dies 
before the youngest child has come of age the 
principal may be then divided. 15 Under a will 
giving realty to executors to hold for a period of 
years before distribution, and also giving them 
power to sell it within that time, on sale of the 
realty the proceeds thereof are to be distributed 
without waiting for the expiration of the time 
during which the realty could not be distributed. 16 
If property is to be held for the payment of an¬ 
nuities and distributed at the death of the last an¬ 
nuitant, on a release by the last surviving annui¬ 
tant the property should be immediately distrib¬ 
uted. 17 Where a beneficiary is to take at a time 
a certain person would have reached majority, a 
change of law accelerating the time when major¬ 
ity is reached accelerates the time of taking. 18 

§ 1344. Effect of Death of Legatee 

The effect of the death of the legatee on the time 
for payment of the legacy depends on the terms of the 
will. 

Where a vested legacy, not charged on land, is 
given to a child to be paid at his reaching a cer¬ 
tain age and interest is payable thereon in the 
meantime, if the legatee die under that age his 
representative will be entitled to the immediate pay- 


6. Va.—Taliaferro v. Day, 82 Va. 
79. 

7. Va.—Wingfield v. McGhee, 72 S.E. 
154, 112 Va. 644. 

8. Ky.—Wetherall v. Wetherall’s 
Ex’r, 289 S.W. 303, 217 Ky. 362. 

9. N.J.—Ashton v. Wilkinson, 30 A. 
895, 53 N.J.Eq. 6, 227, affirmed 35 
A. 1130, 53 N.J.Eq. 227. 


10. Pa.—In re Derbyshire’s Estate, 
86 A. 878, 239 Pa. 389. 

11. III.—Slocum v. Hagaman, 52 N. 
E. 332, 176 Ill. 533. 

69 C.J. p 1259 note 94. 

12. N.H.—Lovell v. Charlestown, 32 
A. 160, 66 N.H. 684. 

69 C.J. p 1259 note 96. 

13. N.J.—In re Bartles, 83 N.J.Eq. 
46. 


14. W.Va.—Page v. Rouss, 103 S.E. 
289, 86 W.Va. 305, 13 A.L.R. 933. 

15. N.H.—Chesley v. Sherburne, 56 
N.H. 303. 

10. W.Va.—Woodward v. Woodward, 
28 W.Va. 200. 

17. Pa.—In re Cook's Estate, 10 Pa. 
Co. 465. 

18. Puerto Rico.—Aquilar v. Vas¬ 
ques, 6 Puerto Rico 1* 
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ment of the legacy; 19 but if no interest is pay¬ 
able, the representative must wait until the legatee 
would have reached that age had he lived. 20 Where 
a legacy is payable on the legatee coming of age 
or the expiration of a stated time, or if he dies 
before that age or time leaving issue it is to be paid 
to his children, on his death, leaving issue, before 
his coming of age or the lapse of the time, the 
children are entitled to be paid at once, without 
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waiting until such time as the deceased legatee 
would have come of age had he lived, or the ex¬ 
piration of the time he would have had to wait. 21 

Partial distribution . Where property is left to 
several legatees equally for life and on their deaths 
the property of which each had the use is to go to 
the testator’s legal descendants, on the death of a 
legatee a partial distribution must be made. 22 


N. INTEREST ON LEGACIES 


§ 1345. Nature 

Interest on a legacy Is the compensation allowed by 
law for the deprivation of a legacy beyond the date on 
which it is payable according to the terms of a will or 
statute. 

Interest, which in its more general aspects has 
been treated elsewhere in this work, is, in the 
sense in which the word is used in connection with 
the payment of legacies, the compensation allowed 
by law for the deprivation of a legacy or distrib¬ 
utive share beyond the date on which it is payable 
according to the terms of a will or statute. 23 
Strictly speaking, it is not a penalty for nonpay¬ 
ment or default in payment of the legacy, but is a 
part of, or accretion to, the legacy itself, 24 and 
should be added to the principal of each legacy to 
fulfil the will requirement of payment of such lega¬ 
cy in full. 25 It is a rule of construction that the 
unconditional gift of a general pecuniary legacy is 
a gift both of principal and interest. 26 It has been 
held, however, that unless interest is payable by 
the terms of a will, it is not an integral part of a 
legacy but is a mere incident thereto, 27 and in¬ 


terest on such legacy is allowed as damages for 
the default in payment at the termination of the 
statutory period of administration. 28 

§ 1346. What Law Governs 

Whether interest Is payable on a legacy, and the rate 
of interest to be paid, are matters ordinarily governed 
by the law of the testator's domicile. 

Whether interest is payable on a legacy, and 
the rate of interest to be paid, are matters ordi¬ 
narily governed by the law of the testator’s last 
domicile. 29 Where, however, the legacy is one 
charged on property devised, or on the devisee, 
who by his acceptance of the devise impliedly 
agrees to pay the legacy, as discussed supra § 1310, 
the rate of interest is governed, it has been held, 
by the law of the place where such implied agree¬ 
ment was made, and where the cause of action to 
recover the legacy accordingly arose. 30 

§ 1347. Right to Interest on General Legacies 

It is a general rule that, unless otherwise provided 
by the will or by statute, interest is payable on a general 


19. Md.—Savin v. Webb, 54 A. 64, 
96 Md. 504. 

69 C.J. p 1260 note 4. 

20. N.J.—In re Clark’s Estate, 178 
A. 574, 13 N.J.Misc. 393. 

69 C.J. p 1260 note 5. 

21. Del.—Delaware Trust Co. v. 
Zinn, 149 A. 304, 17 Del.Ch. 107. 

N.J.—Ware v. Cook's Ex’rs, 5 N.J. 
Eq. 193. 

22. N.Y.—Hadcox v. Cody, 135 N. 
Y.S. 861, 75 Misc. 569, affirmed 
140 N.Y.S. 1122, 155 App.Div. 943. 

23. Mo.—In re Lewis' Estate, 240 
S.W. 493, 210 Mo.App. 74. 

Ohio.—Gudger v. McKira, 3 Ohio 
Supp. 116. 

69 C.J. p 1260 note 10. 

Interest in general see Interest § 1 
et seq. 


Income of legacy: 

As included in gift of property or 
fund producing it see supra § 
785. 

Given in trust see supra §§ 1030- 
1039. 

Interest on advancements see supra 
§ 1194. 

Liability of executor or administra¬ 
tor for interest on legacies see 
Executors and Administrators § 
508. 

24. Cal.—In re Platt's Estate, 131 
P.2d 825, 21 C,2d 343. 

Ill.—Van Brunt v. Osterlund, 115 
N.E.2d 909, 351 Ill.App. 556—In re 
Eliopulos’ Estate, 66 N.E.2d 183, 
328 Ill.App. 389. 

Mass.—Wellman v. Boston Safe De¬ 
posit & Trust Co., 3 N.E.2d 740, 
295 Mass. 281. 

Ohio.—In re Rothschild’s Estate, 
Prob., 114 N.E.2d 143. 
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Tex.—Williams v. Smith, 206 S.W. 
2d 208, 146 Tex. 269. 

Geraghty v. Randals, Civ.App., 
224 S.W.2d 327. 

69 C.J. p 1260 note 11. 

26. Mass.—Sibley v. Livermore, 128 
N.E.2d 329, 332 Mass. 730. 

26. Ill.—Van Brunt v. Osterlund. 
115 N.E.2d 909, 351 Ill.App. 556- 
In re Eliopulos' Estate, 66 NJEL 
2d 183, 328 Ill.App. 389. 

Ohio.—In re Rothschild’s Estate, 
Prob., 114 N.E.2d 143. 

27. N.Y.—In re Hodgson's Estate, 11 
N.Y.S.2d 384, 170 Misc. 897. 

28. N.Y.—In re Hodgson's Estate, 
supra. 

29. N.Y.—In re Manus Estate, 106 
N.Y.S.2d 102, 200 Misc. 441. 

Pa.—In re Tyler's Trust, Orph., 1 
Fiduciary 159. 

69 C.J. p 1260 note 12. 

30. N.Y.—Brown v. Knapp, 79 N.Y. 
136. 



97 C.J.S. 


§§ 1347-1348 WILLS 


legacy from the time when the legacy should be paid 
until the time when it is paid. 

It is a general rule that, unless otherwise 
provided by the will 31 or by statute, 32 interest is 
payable on a general legacy from the time when 
the legacy should be paid until the time when it is 
paid. 33 The fact that a legacy is of a sum “not 
exceeding” a specified amount does not prevent 
interest from being payable thereon, where pay¬ 
ment of it is delayed, notwithstanding the addition 
of interest causes the total sum passing to the 
legatee to exceed the amount specified in the will. 34 
It has been held that, where legacies are given 
to each of several persons, and as to all but one 
of them the will provides that they shall not bear 
interest, a presumption arises that the testator in¬ 
tended that such other legacy, not so restricted, 
shall bear interest; 35 but a view to the contrary 
has been taken by other authority, holding that 
in such case the other legacy bears no interest un¬ 
less the will exhibits an intention that it shall do 
so. 36 Where a right to interest does not exist as 


a matter of law, it cannot be awarded merely for 
the purpose of equalizing legacies or doing equity. 37 

§ 1348 . - At What Time Legacy Com¬ 

mences to Bear Interest 

a. In general 

b. Where time of payment of legacy is 

fixed by statute 

c. Where will fixes time of payment of 

legacy 

d. Where statute or will fixes time for 

interest to commence 

a. In General 

(1) Statement of rule 

(2) Extent and qualification of rule 

(1) Statement of Rule 

A general legacy ordinarily commences to bear In¬ 
terest one year after the death of the testator. 

In the absence of a statute, or an express or im¬ 
plied provision in the will, fixing the time at which 


31- Tex.—Corpus Juris cited in Wil¬ 
liams v. Smith, 206 S.W.2d 208, 
217, 146 Tex. 269. 

69 C.J. p 1260 note 16. 

"General legacy'’ see supra § 1124. 

Intention of testator 

(1) In construing will with re¬ 
spect to interest due on legacies, 
matter is controlled by testatrix’ 
express intention. 

Cal.—In re Schaetzel’s Estate, 112 
P.2d 324, 44 C.A.2d 320. 

(2) Legacies should bear interest 
from the time they are payable, as 
ascertained from intention of testa¬ 
tor, and when ho fails to express that 
intention, the time is fixed by stat¬ 
ute. 

Pa.—In re Douds’ Estate, 20 A.2d 913, 
145 Pa.Supor. 73. 

(3) Where a testatrix having pow¬ 
er to dispose of one half of a trust 
fund and having a vested estate 
In the balance of the trust fund 
gave pecuniary legacies and a resid¬ 
uary legacy to various persons, none 
of whom was related to her, and 
said nothing in the will about inter¬ 
est on the legacies or the time of 
payment, and one half of the trust 
fund was sufficient to pay the great¬ 
er part of the legacies, the will, when 
considered in the light of the sur¬ 
rounding circumstances, did not dis¬ 
close an intent not to pay interest on 
general legacies, so as to change 
the general rule as to interest. 

D.C.—Whiteside v. Washington Loan 
& Trust Co., 95 F.2d 83, 68 App. 
D.C. 172. 

32. Tex.— Corpus Juris cited in Wil¬ 


liams v. Smith, 206 S.W.2d 208, 217, 
146 Tex. 269. 

69 C.J. p 1260 note 17. 

Discretion 

Determination of interest on lega¬ 
cy is, under statute, discretionary 
matter with surrogate. 

N.Y.—In re Hallock’s Will, 125 N. 
E.2d 578, 308 N.Y. 299. 

Legacy to charity 

Interest on legacy to charity was 
not allowable in view of statutory 
amendment disclosing that interest 
was no longer to be credited by rea¬ 
son of delay in payment. 

N.Y.—In re Heaton's Estate, 46 N.Y. 
S.2d 165. 

33. Conn.—First Nat. Bank & Trust 
Co. v. Baker, 1 A.2d 283, 124 Conn. 
577, 118 A.Li.K. 339. 

Del.—Davidson v. Wilmington Trust 
Co., 2 A.2d 285, 23 Dol.Ch. 1. 

Ill.—Van Brunt v. Osterlund, 115 N. 
E.2d 909, 351 Ill.App. 556—In re 
Eliopulos’ Estate, 66 N.E.2d 183, 
328 Ill,App. 389. 

Iowa.—In re Jeffrey's Estate, 280 
N.W. 536, 225 Iowa 316. 

Ky.— Corpus Juris cited ia Lee v. 
Gathrlght’s Ex’r, 95 S.W.2d 1065, 
1067, 265 Ky. 148. 

Mass.—Wellman v. Boston Safe De¬ 
posit & Trust Co., 3 N.E.2d 740, 
295 Mass. 281. 

N.J.—Summit Trust Co. v. McAuley 
Water Street Mission, 6 A.2d 406, 
125 N.J.Eq. 505. 

N.Y.—In re Engort-Colman's Estate, 
42 N.Y.S.2d 304, 181 Misc. 504- 
In re Fowlston’s Estate, 270 N.Y. 
S. 240, 150 Misc. 387. 
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Pa.—In re Mitinger's Estate, 173 A. 
432, 114 Pa.Super. 209. 

In re Cross' Estate, 41 Pa.Dist. 
& Co. 250, 67 Montg.Co. 148. 

Tex,— Corpus Juris cited In Williams 
v. Smith, 206 S.W.2d 208, 217, 

140 Tex. 269. 

Corpus Juris cited In Goraghty 
v. ltandals, Civ.App,, 224 S.W.2d 
327, 331. 

09 C.J. p 1260 note 18. 

Time of payment of legacies see su¬ 
pra §§ 1338-1344. 

Position of creditor 

One bequeathed a money legacy is 
in the same position as a creditor 
and Is entitled to interest for such 
time as he Is kept out of his pay¬ 
ment. 

N.Y.—In re Crospey’s Will, 14 N.Y. 
s.2d 877, 172 Misc. 197—In re 

Bremer's Will, 281 N.Y.S. 264, 156 
Misc. 160, reheard 283 N.Y.S. 159, 
157 Misc. 221. 

Ohio.—In re Rothschild's Estate, 
Prob., 114 N.E.2d 143. 

Legacies for charitable or benevo¬ 
lent purposes boar interest from the 
time they become due and payable, 
the same as other legacies. 

N.Y.—In re Lamborn’s Estate, 13 N. 

Y.S.2d 732, 171 Misc. 734. 

69 C.J. p 1260 note 18 (a). 

34. N.Y.—In re Michaelis’ Estate, 
179 N.Y.S. 901, 110 Misc. 185. 

69 C.J. p 1261 note 19. 

35. Neb.—In re Knight's Estate, 135 
N.W. 379, 91 Neb. 127. 

36. N.Y.—In re Hier’s Estate, 199 N. 
Y.S. 623, 205 App.Div. 215. 

37. Iowa.—In re McAllister's Estate, 
183 N.W. 596, 191 Iowa 906. 
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a legacy shall be paid, or the time at which in¬ 
terest shall commence to run, a general legacy or¬ 
dinarily commences to bear interest one year after 
the death of the testator, 38 except where at that 
time the testator’s estate has no assets, and prop¬ 
erty comes into the estate at a later time. 39 This 
rule has been established for convenience, and is 
founded on the presumption that within that time 
the executor will have been enabled to ascertain the 
condition of the estate, to collect the assets, and 
be prepared to pay the legacies, 40 and on the fact 
that, within the first year at least, an executor, 
whose primary duty it is to marshal the assets 
for distribution, is not expected to produce such 
income as is earned by a fiduciary charged with the 
permanent management of an estate 41 

The rule is applicable notwithstanding, by rea¬ 
son of litigation or otherwise, the estate does not 
come into the hands of the executor until after 
the year has expired. 42 Clearly, interest should 
not be paid from the date of the will, 43 since, as 
discussed supra § 128, the will becomes effective 
only at the death of the testator. The rule is, by 
its terms, limited to general legacies payable out 
of the corpus of decedent’s estate. 44 A residu¬ 
ary legatee may not complain that the rule gives 
the general legatee an advantage at his expense, 
since there is merely a preference for the per¬ 
son whom the testator, by express gift to him, 
presumably would desire to receive first considera¬ 
tion. 45 The general rule has not been abrogated 
by statutory provisions relating to the personal lia- 
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bility of administrators and executors to pay in¬ 
terest for a delay in distribution. 46 Where there 
is nothing in a will which discloses an intent on the 
part of the testator as to the date that payment of 
interest is to commence when interpreted in con¬ 
nection with the circumstances surrounding the 
testator at the time the will was made, the gen¬ 
eral rule for payment of interest on general lega¬ 
cies must be applied. 47 

Bequest in trust. Unless a different intent ap¬ 
pears in a will, interest on a sum left in trust, 
with the direction that the beneficiary is to re¬ 
ceive the use and income, begins to run from the 
date of the testator’s death. 48 A bequest of the 
residue or a portion thereof in trust to pay the in¬ 
terest or income for life is an exception to the 
general rule, which allows interest from the date 
of the testator’s death. 49 

(2) Extent and Qualification of Rule 

(a) Legacies to testator’s minor chil¬ 

dren, grandchildren, etc. 

(b) Legacies to widow 

(c) Legacy given in satisfaction of debt 

(d) Legacy to executor or trustee 

(e) Legacy under power of appointment 

(a) Legacies to Testator’s Minor Children, 
Grandchildren, Etc. 

A legacy to a minor child without any other provision 
providing for his maintenance commences to bear inter¬ 
est from the death of the testator. 


38. Cal.—In re Marre's Estate, 114 
P.2d 586, 18 C.2d 184. 

Conn.—Corpus Juris cited in Cleary 
v. White’s Estate, 58 A.2d 1, 3, 
134 Conn. 367. 

Del.—Security Trust Co. v. Bulcroft, 
187 A. 13, 21 Del.Ch. 242. 

D.C.—Whiteside v. Washington Loan 
& Trust Co., 95 F.2d 83, 68 App. 

D. C. 172. 

Ill.—Van Brunt v. Osterlund, 115 N. 

E. 2d 909, 351 Ill.App. 556. 

Ky.—Corpus Juris cited in Lee v. 
Gathright’s Ex’r, 95 S.W.2d 1065, 
1067, 265 Ky. 148. 

Mass.—Miller v. Parish of Epiphany, 
Winchester, 19 N.E.2d 46, 302 Mass. 
323. 

N.H.—Ruel v. Hardy, 6 A.2d 753, 90 
N.H. 240. 

N.J.—Bonbright v. Bonbright, 61 A. 
2d 201, 142 N.J.Eq. 642—Trust Co. 
of New Jersey v. Glunz, 191 A. 
795, 121 N.J.Eq. 593. 

N.C.—Branch Banking & Trust Co. 
v. Whitfield, 76 S.E.2d 334, 238 
N.C. 69—Heyer v. Bulluck, 186 
S.E. 356, 210 N.C. 321. 

Ohio.—In re Rothschild’s Estate, 
Prob., 114 N.*E.2d 143. 


Pa.—In re Heckler’s Estate, Orph., 
5 Fiduciary 110. 

Tenn.—American Nat. Bank of Nash¬ 
ville v. Embry, 181 S.W.2d 356, 
181 Tenn. 392. 

Vt—In re Taft’s Estate, 49 A.2d 102, 
114 Vt. 505. 

69 C.J. p 1261 note 27. 

39. N.T.—In re De Freest’s Will, 
200 N.Y.S. 445, 120 Misc. 653. 

Pa.—In re Elmore’s Estate, Orph., 
5 Fiduciary 65, 103 Pittsb.Leg.J. 
31, affirmed 108 A.2d 803, 379 

Pa. 155. 

69 C.J. p 1262 note 28. 

40. Conn.—Cleary v. White’s Estate, 
58 A.2d 1, 134 Conn. 367. 

69 C.J. p 1262 note 29. 

41. Pa.—In re Betton's Estate, 25 
Pa.Dist. 776. 

Duty of executor to invest funds 
of estate, and liability for interest 
in general see Executors and Ad¬ 
ministrators §§ 209-216. 

42. N.J.—Smith v. Fidelity Trust 
Co., 103 A. 697, 87 N.J.Eq. 247. 

43. Ky.—Leslie v. Maxey, 67 S.W. 
839, 23 Ky.L. 2435. 
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44. N.Y.—In re Bremer’s Will, 281 
N.Y.S. 264, 156 Misc. 160, reheard 
283 N.Y.S. 159, 157 Misc. 221. 

45. Conn.—Cleary v. White’s Es¬ 
tate, 58 A.2d 1, 134 Conn. 367. 

46. Ill.—In re Eliopulos' Estate, 66 
N.E.2d 183, 328 Ill.App. 389. 

47. D.C.—Whiteside v. Washington 
Loan & Trust Co., 95 F.2d 83, 68 
App.D.C. 172. 

48. N.Y.—In re Fowlston's Estate, 
270 N.Y.S. 240, 150 Misc. 387. 

Intent to postpone 

In bequest in trust, direction to ex¬ 
ecutor to pay interest and income 
from fund “as the same accrues’’ in¬ 
dicates intention that life beneficiary 
is entitled to income from time fund 
comes into executor’s hands, and {re¬ 
lates to frequency* of payment, rath¬ 
er than indicating intent to post¬ 
pone time when fund begins to car¬ 
ry interest. » 

N.Y.—In re Fowlston’s Estate, /supra. 

49. N.J.—Gates v. Plainfield Trust 
Co., 191 A. 304, 121 N.J.Eq. 460, 
affirmed 194 A. 65, 122 N.J.Eq. $66. 
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Where funds are provided by a will for the main¬ 
tenance of the testator's minor children, legacies 
to such children stand on the same footing as oth¬ 
er general legacies, as far as concerns the time 
at which they commence to bear interest. 60 An 
exception, however, to the general rule relating to 
the time when general legacies commence to bear 
interest arises where the testator gives a legacy to 
his minor child without making any other provi¬ 
sion for his maintenance; in such circumstances it 
is almost uniformly held that the legacy commences 
to bear interest from the death of the testator, 51 
even though the infant legatee may have other 
property on which he can be maintained. 62 The 
reason for this exception is founded in the moral 
and legal obligation of parents to provide for the 
necessities of their offspring, and from the pre¬ 
sumption that they do not generally intend to leave 
their children in destitution and want, during the 
most helpless periods of their infancy. 53 The 
same doctrine applies with respect to other infants 
as to whom the testator is in loco parentis, 64 al¬ 
though, as has been said, on the cases the dis¬ 
tinction is sometimes very nice, if not evanescent, 
as to what constitutes the assumption of such rela¬ 
tion so as to justify the application of the principle 
stated. 66 The exception does not apply to illegiti¬ 
mate children, 66 or to grandchildren, 57 or nieces, 58 
unless the testator has placed himself in loco 


parentis to them; 59 nor does it apply to adult 
children, who stand on the same footing as oth¬ 
er general legatees, 60 even though because of ill 
health they may be unable to support themselves. 61 

(b) Legacies to Widow 

Interest on a legacy to the widow of the testator is 
payable on the expiration of one year after the testator’s 
death; and a general legacy in lieu of dower usually 
bears interest like any other general legacy. 

The general rule that interest is payable on gen¬ 
eral legacies from the expiration of one year after 
the testator's death is ordinarily applied in the 
case of a legacy to the widow of the testator, 62 ex¬ 
cept where a statute otherwise provides. 63 

Legacies in lieu of dozver . A general legacy 
to a testator's widow in lieu of dower bears inter¬ 
est like any other general legacy; 64 and so it has 
been held that, where the legacy is of an annuity, 
or periodical sums, arrearages thereof bear inter¬ 
est. 65 Generally, the legacy does not commence 
to bear interest until the expiration of one year aft¬ 
er the testator's death, in accordance with the 
rule applicable to other general legacies. 66 There 
is authority, however, which holds that a widow 
to whom a legacy is given in lieu of dower is en¬ 
titled to receive interest thereon from the death 
of the testator, 67 unless he has provided other 
means of support for her during the first year 


60. U.S.—Sullivan v. Winthrop, C.C. 
Mass., 23 F.Cas.No.13,600, 1 Sumn. 
X. 

Ind.—Roberts v. Mai in, 5 Ind. 18. 

61. N.J.—Marsh v. Taylor, 10 A. 
486, 43 N.J.Eq, 1. 

€9 C.J. p 1203 note 37. 

62. N.Y.—Neder v. Zimmer, 3 N.Y. 
S. 133, C Pem.Surr. 180. 

€9 C.J. p 1263 note 39. 

63. Cal.—In re Ballou's Estate, 183 
P. 440, 181 C. 61. 

69 C.J. p 1263 note 40. 

64. N.J,—Gates v. Plainfield Trust 
Co., 191 A. 304, 121 N.J.Eq. 460, 
affirmed 194 A. 65, 122 N.J.Eq. 
366. 

Pa.—In re Ilaybarger’s Estate, Orph., 
19 Erie Co. 462—In re Krampel's 
Estate, Orph., 48 Lack.Jur. 93. 
69 C.J. p 1263 note 41. 

65. U.S.—Sullivan v. Winthrop. C.C. 
Mass., 23 F.Cas.No.13,600, 1 Sumn. 

a. 


£6. Miss.—Wheeler v. 
Mites. 126. 

Brem, 

33 

£7. Miss.—Wheeler v. 
Miss. 126. 

Brem, 

33 


69 GJT. p 1263 note 44. 


58. U.S.—Sullivan v. Winthrop, C.C. 
Mass., 23 F.Cas.No. 13,000, 1 Sumn. 
1 . 

59. Md.—Webb v. Webb, 48 A. 95, 
92 Md. 101, 84 Am.S.H. 499. 

69 C.J. p 1263 note 46. 

60. Md.—Lewis v. Lewis, 113 A. 573, 
138 Md. 70. 

69 C.J. p 1264 note 47. 

61. Md.—Lewis v. Lewis, supra. 

N.Y.—Thorn v. Garner, 21 N.E. 149, 

113 N.Y. 198. 

62. Vt.—In re Taft's Estate, 49 A.2d 
102, 114 Vt 505. 

69 C.J. p 1204 note 50. 

63. Pa.—In re Haybarger's Estate, 
Orph., 19 Erie Co. 462—In re 
Krampel's Estate, Orph., 48 Lack. 
Jur. 93. 

$9 C.J. p 1264 note 52. 

Income arising' before distribution 
to trustee 

Under statute providing that lega¬ 
cies to testator's widow bear inter¬ 
est from testator's death, where 
testator created trust, the income 
of which was payable to wife, in¬ 
come which accrued to wife during 
period between date of death and 
distribution to trustee bore interest 
from date income was received by 
executor. 


Cal.—In re Platt's Estate, 131 P,2d 
825, 21 C.2d 343. 

64. S.C.—Irby v. McCrae, 4 S.C,Eq. 
422. 

Determination whether testamentary 
gift is in lieu of dower see supra 
5 1261. 

65. Mass.—Kent v. Dunham, 106 
Mass. 586. 

Pa.—In re Tees' Estate, 5 Pa.Dist. 
361, 18 Pa.Co. 300. 

68 . N.J.—Camden Trust Co. v. 

Wolfe, 25 A.2d 915, 131 N.J.Eq. 487. 
69 C.J. p 1264 note 58. 

Notwithstanding collection of rent 
Legacy to widow bore interest 
from one year after death of testator 
notwithstanding widow had posses¬ 
sion of real estate since testator's 
death and had collected rents and 
profits during that time and that real 
estate constituted the only source 
from which interest could he paid 
where will entitled widow to rent 
from real estate for her life. 

Va.—Muse v. Muse, 45 S.E.2d 158, 
186 Va. 914, 2 A.L.R.2d 603. 

67. Mass.—Pollard v. Pollard, 1 Al¬ 
len 490. 

69 C.J. p 1264 note 60. 
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after his death, in which case interest does not 
commence to run until the expiration of such year, 68 
or unless a different intention is inferable from 
the provisions of the will. 69 

(c) Legacy Given in Satisfaction of Debt 

A legacy given in satisfaction of a debt bears inter¬ 
est from the time of the testator’s death. 

Inasmuch as a legacy given in satisfaction of a 
debt is due and payable at the death of the testa¬ 
tor, it bears interest from the time of his death, 70 
under the general principle that interest on a leg¬ 
acy commences to run at the time when the legacy 
should be paid, as discussed supra § 1347. A leg¬ 
acy, however, given voluntarily, although in rec¬ 
ognition of services rendered, 71 or one given for 
services to be rendered by the legatee after the 
testator's death, 72 forms no exception to the gen¬ 
eral rule that general legacies ordinarily bear in¬ 
terest only from the expiration of one year after 
the death of the testator. 

(d) Legacy to Executor or Trustee 

A legacy given to a trustee as compensation for the 
services to be rendered by him as such bears interest 
from one year after the death of the testator. 

The general rule that legacies bear interest from 
one year after the death of the testator applies 
to a legacy given to a trustee as compensation for 
the services to be rendered by him as such. 73 An 
executor to whom a legacy has been given is not 
entitled to interest thereon, where he has been in 
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possession of money of the estate which he might 
have applied to the payment of his legacy. 74 

* 

(e) Legacy under Power of Appointment 

A legacy given by the execution of a power of ap¬ 
pointment of which the testator was donee bears interest 
from the date of the death of the testator. 

The rule that a general legacy ordinarily com¬ 
mences to bear interest at the expiration of one 
year after the death of the testator does not apply 
to a legacy given in virtue, or by way of exercise, 
of a power of appointment of which the testator 
was donee, 75 and, except where the instrument cre¬ 
ating the power provides that the rights of ap¬ 
pointees shall commence at a time other than the 
time of the donee's death, 76 such a legacy bears 
interest from the date of the death of the testa¬ 
tor. 77 

b. Where Time of Payment of Legacy Is Fixed 
by Statute 

Under some statutes a legacy bears interest from the 
time when it is payable. 

According to the apparent weight of authority, 
a statute which changes the common-law rule that, 
where the time for the payment of a legacy is not 
fixed by the will, it shall be paid one year after 
the testator's death, also changes the rule of the 
common law that interest shall commence to run 
on such legacy at the expiration of one year, and 
so, where such a statute exists, a legacy bears in¬ 
terest from the time when, under the statute, the 
legacy is payable, 78 in accordance with the gen¬ 


es. Mass.—Welch v. Adams, 25 N.E. 
34, 152 Mass. 74, 9 L.R.A. 244. 

69 C.J. p 1264 note 61. 

69. Mass.—Welch v. Adams, supra. 

70. N.J.—Gates v. Plainfield Trust 
Co., 191 A. 304, 121 N.J.Eq. 460, 
affirmed 194 A. 65, 122 N.J.Eq. 366. 

69 C.J. p 1264 note 65. 

Bequest to creditor as satisfaction 
of debt see supra § 1139. 

71. N.J.—Landis v. Cumberland 

Trust Co. of Bridgeton, 116 A. 686, 
92 N.J.Eq. 689. 

72. N.J.—Barnes v. Danf orth’s 

Ex’rs, 29 N.J.Eq. 12. 

73. N.J.—Barnes v. Danforth’s 

Ex’rs, supra. 

74. N.Y.—In re Gerard’s Estate, 1 
Dem.Surr. 244. 

75. N.Y.—Dixon v. Storm, 5 Redf. 
Surr. 419. 

76. Mass.—Loring v. Massachusetts 

Horticultural Soc., 50 N.E. 936, 

171 Mass. 401. 

77. Del.—Corpus Juris cited In 

Union Nat. Bank of Wilmington v. 


Wilson, 25 A.2d 450, 453, 26 Del. 
Ch. 170. 

Md.—Vestry of Emanuel Church of 
Baltimore v. Safe Deposit & Trust 
Co., 179 A. 164, 169 Md. 28. 

69 C.J. p 1265 note 77. 

78. Del.—Davidson v. Wilmington 
Trust Co., 2 A.2d 285, 23 Del.Ch. 1. 
Ky.— Corpus Juris cited In Lee v. 
Gathright’s Ex’r, 95 S.W.2d 1065, 
1067, 265 Ky. 148. 

Pa.—In re Kreider’s Estate, Orph., 
21 Erie Co. 178. 

69 C.J. p 1265 note 81. 

Statutes fixing time for payment of 
legacies in general see supra § 
1338. 

In Nebraska 

(1) In view of a statute providing 
that, at the expiration of one year 
from the time of the granting of 
letters testamentary or of adminis¬ 
tration, the executor or administra¬ 
tor shall at once, and the court shall 
compel him to, make final settlement 
of the estate, it is to be presumed, in 
the absence of any different indica¬ 
tion in the will, that the testator 
intended that legacies should be paid 
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within that year, and, if not so paid, 
should bear interest from its expira¬ 
tion. 

Neb.—In re Knight’s Estate, 135 N. 

W. 379, 91 Nob. 127. 

(2) Where will did not specify 
date of payment of legacy or that 
legacy would draw interest, and exec¬ 
utor was not shown to have been 
negligent or responsible for unrea¬ 
sonable delay in settling estate, tes¬ 
tatrix would be presumed to have 
intended that legacy should be paid 
in first year after appointment of 
executor, and if not so paid should 
bear interest from that time. 

Neb.—Lehman v. Wagner, 285 N.W. 

124, 136 Neb. 131. 

In New Jersey 

(1) Interest on a legacy is not 
payable until time specified by stat¬ 
ute unless the will fixes a different 
time. 

N.J.—Phraner v. Stone, 44 A.2d 504, 

137 N.J.Eq. 284. 

<2) General rule that legacy will 
draw interest from year after testa¬ 
tor's death is changed by statute 
giving executor eighteen months aft- 
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eral principle that a legacy bears interest from 
the time at which it should be paid. 

c» Where Will Fixes Time of Payment of 
Legacy 

Where, by the terms of a will, a general legacy is 
made payable at a fixed time or on the happening of a 
specified event, interest commences to run on the legacy, 


Whether it Is vested or contingent, from the time so fixed 
or the happening of such event. 

Where, by the terms of a will, a general legacy 
is made payable at a fixed time or on the happening 
of a specified event, interest commences to run 
on the legacy, whether it is vested or contingent, 
from the time so fixed or the happening of such 
event, 79 unless a different intention appears in 


er probate of will in which to pay 
legacy, the one year rule being no 
longer applicable. 

N.J.—Bahr v. Cooper, 58 A.2d 604, 
141 N.J.Eq. 584. 

(3) Prior to the change the lega¬ 
tee was entitled to his legacy within 
one year after testator’s death, with 
interest from time he was entitled 
to legacy until date of payment. 

N.J.—In re Ferguson's Estate, 3 A.2d 

439, 124 N.J.Eq. 573, affirmed 11 
A.2d 107, 127 N.J.Eq. 14. 

(4) Statute allowing executors one 
year after probate for payment of 
legacies does not change or abrogate 
the rule of tho common law that in¬ 
terest on a general legacy commenc¬ 
es to run at the expiration of one 
year from the time of the testator’s 
death. 

N.J.—Davison v. Rake, 18 A- 752, 45 
N.J.Eq. 767. 

In New York 

(1) Under a statute changing the 

common-law rule as to time of pay¬ 
ment by providing for payment of 
legacies one year after the grant of 
letters testamentary, tho rule as to 
interest is also changed, and general 
legacies commence to bear interest 
one year after the grant of letters 
testamentary. * 

N.Y.—In re KIstler’s Will, 4 N.Y.S.2d 

223, 167 Mise. 528—In re Gardner’s 
Estate, 272 N.Y.&. 681, 151 Misc. 
342. 

69 C.J. P 1265 note 81 [h], 

(2) By amendment, providing for 
payment of legacies seven months 
after the grant of letters testamen¬ 
tary, general legacies commence to 
bear interest from that timo. 

N.Y.—In re Parrish's Estate, 5 N.Y. 
S.2cl 636, 254 App.Div. 902. 

In re Treseott’s Estate, 3 03 N.Y. 
3.2d 979, 199 Misc. 1087, modified 
on other grounds 104 N.Y.H. 2d 478, 
199 Misc. 1087, motion denied 106 
N.Y.&Sd 1016—In re Tierney’s 
Will, 32 N.Y.S.Sd 987, 177 Misc, 
1080—In re Oropsey’a Will, 14 N. 
Y.3.2d 877, 172 Misc. 197—In re 
MacGregor’s Estate, 6 N.Y.S.2d 
280, 168 Misc. 557—In re Bremer’s 
Will. 281 N.Y.S. 264, 156 Misc. 160, 
affirmed 283 N.Y.S. 159, 157 Misc. 
221—In re Donahue’s Estate, 267 
N.Y.S. 773, 149 Misc. 558. 

In ro Cooley's Will, 147 N.Y.S. 
2d 283—In ro Ernstthal’s Estate, 
145 N.Y.S. 2d 110—In re Potter’s 


Will, 91 N.Y.S.2d 438—-In re 
Fells’ Will, 65 N.Y.S.2d 553—In 
re Brundage’s Will, 32 N.Y.S.2d 
393. 

(3) A legacy draws interest after 
seven months from issuance of let¬ 
ters to a temporary administrator. 
N.Y.—In re Engert-Colman's Estate, 

42 N.Y.S.2d 364, 181 Misc. 504- 
In re Principe's Estate, 2 N.Y.S,2d 
562, 166 Misc. 414. 

(4) Interest on legacies generally. 
runs from the time of completion of 
publication of notice to creditors, if 
such notice is published, or, if none 
is published from the expiration of 
seven months from the time of 
granting letters testamentary. 

N.Y.—In re Fowlston's Estate, 270 
N.Y.S. 240, 150 Misc. 387. 

(5) A part payment of a legacy 
by executors nine days after expira¬ 
tion of publication of notice to 
creditors was within a reasonable 
timo and interest as to amount so 
paid would not be allowed legatee, j 
but balance of legacy was entitled 
to draw interest up to timo of pay¬ 
ment subject to deductions to bo 
made for tho prorated amount of 
legatee's share of state and federal 
estate taxes. 

N.Y.—In ro Tierney’s Will, 32 N.Y.S. 
2d 987, 177 Misc. 1080. 

(6) General legatees under will of 
ono dying before effective date of 
statute, reducing period for payment 
of legacies from ono year to seven 
months after issuance of letters tes¬ 
tamentary to executor, are entitled 
to interest on unpaid balances due 
them from ono year after issuance of 
letters. 

N.Y.—In re Clarke’s Estate, 3 N.Y.S. 
2d 60, 160 Misc. 807—In re 

Stumpp’s Estate, 274 N.Y.S. 406, 
153 Misc. 92. 

In. Ohio 

(1) Under statutes allowing an 
executor one year in which to pay 
debts and legacies, such legacies are 
not due until the end of a year from 
the granting of letters testamentary, 
and tho interest should accordingly 
be computed from that time. 

Ohio.—Gray v. Case School of Ap¬ 
plied Science, 56 N.E. 484, 62 

Ohio St 1. 

Gudger v. McKim, 3 Ohio Supp. 
116. 

(2) By amendment, general legacy 
bears interest at statutory rate be¬ 
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ginning nine months after notice of 
appointment of executor unless it is 
clearly apparent that testator did 
not so intend. 

Ohio.—In re Shanafelt’s Estate, 129 
N.E.2d 816, 164 Ohio St. 258. 

In re Rothschild’s Estate, Prob., 
114 N.E.2d 143. 

In West Virginia 

Under statute, interest is not pay¬ 
able on legacy until expiration of 
one year from order conferring au¬ 
thority on first personal representa¬ 
tive of testator, and, where no report 
by the commissioner of accounts of 
the claims against the estate was 
made and confirmed, such failure 
precluded the allowance of interest 
on legacy. 

W.Va.—Mairs v. Central Trust Co., 
34 S.E.2d 742, 127 W.Va. 795. 

79- Conn.—Callahan v. Peltier, 183 
A. 400, 121 Conn. 106. 

Mass.—Parkhurst v. Ginn, 117 N.E. 
202, 228 Mass. 159, Ann.Cas.l918E 
982. 

Nob.—School Diat. No. 70, Red Wil¬ 
low County, v. Wood, 13 NAV.2d 
3 53, 144 Neb. 241. 

N.J.—Trust Co. of New Jersey v. 

Glunz, 191 A. 795, 121 N.J.Eq. 593. 
N.Y.—In re Trescutt's Estate, 103 
N.Y.S.2d 979, 199 Misc. 1087, modi¬ 
fied on other grounds 104 N.Y.S.2d 
478, 199 Misc. 1087, motion denied 
305 N.Y.S.2d 1016. 

In ro Potter’s Will, 91 N.Y.S.2d 
438. 

N.O.—Heyer v. Bulluck, 186 S.K. 356, 
210 N.O. 321. 

Pa.—In ro Cross’ Estate, 41 Fa.I>ist. 
& Co. 200. 07 Montg.Oo, 148—-In re 
Brown’s Estate, 36 l y a.Di»t. & Co. 
426, affirmed 17 A,2d 426, 340 Pa. 
350. 

It.I.—Industrial Trust Co. v. Presi¬ 
dent and Fellows of Harvard Col- 
logo, 33 A. 2d 167, 69 R.r. 317. 

Tex.—Geraghty v. Randals, CIv.App., 
224 S.W.2d 327. 

69 C.J. p 1266 note 84. 

Provision, for gains and increases 

Where will deferred payment of a 
general bequest without disposing of 
tho interest, use of the phrase “to¬ 
gether with all gains and increases” 
was referable to gains and increases 
on the principal of the bequest only 
so that the interest passed under 
the residuary clause. 

N.Y.—In re Rosenberg’s Will, 110 
, N.Y.S.2d 573. 



97 C.J.S. 


the will; 80 and except where the legatee dies be¬ 
fore the time fixed for payment of the legacy, so 
that it becomes payable at once, as discussed su¬ 
pra § 1344, in which case interest runs from that 
time. 81 It is not essential, in order that this rule 
may be applied, that the will shall specifically and 
in direct terms prescribe the time at which the 
legacy shall be paid, or postpone its payment be¬ 
yond one year from his death, 82 but it is sufficient 
if, from all the terms and provisions of the will, 
it is clearly seen that the legacies are to be pay¬ 
able at, or not until, some other or later time or on 
some contingency. 88 In determining when lega¬ 
cies become due, it is necessary to construe a will 
as a whole so as to arrive at the testator’s inten¬ 
tion. 84 Where there is nothing in a will which 
discloses an intent on the part of the testator 
as to the date of payment of legacies when in¬ 
terpreted in connection with the circumstances 
surrounding the testator at the time the will was 
made, the general rule for payment of interest on 
general legacies must be applied, since to do oth¬ 
erwise, the court would be required to speculate 
as to the testator’s intent. 85 

The general rule that, where a will fixes the 
time at which, or the event on which, a legacy 
shall be paid, interest on the legacy commences 
to run at the time so fixed or the happening of 
such event, ordinarily applies where, for exam¬ 
ple, a legacy is made payable on the death of a 
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person named, 86 or on the majority 87 or marriage 88 
of the legatee or another, or the attainment by 
him of a specified age, 80 unless an intention that 
interest shall be payable from some earlier or 
other time appears from the will, in which case 
it must be given effect. 90 

Where, however, the specified time is past or 
the event has occurred when the testator dies, the 
rule does not apply, but in such case, according to 
some authorities, the legacy is to be considered 
as an ordinary one, and interest runs on it from 
the expiration of one year after the testator's 
death, 91 in accordance with the usual rule as to 
legacies, the time of payment of which is not fixed 
by the will, while according to other authorities 
the legacy is payable at the testator’s death, and 
will bear interest from that time; 92 and, where 
the later view is taken, it is held on similar prin¬ 
ciples that if the specified time arrives or the event 
occurs within a year after the death of the testator, 
interest begins to run at such time or the happen¬ 
ing of such event. 93 Moreover, a postponement 
by a will of the time for the payment of legacies 
to infant children of the testator does not control 
as to the time from which interest runs on such 
legacies, where the will makes no provision for the 
maintenance of the children in the meantime, but 
the usual rule applies that interest on such lega¬ 
cies commences to run at the date of the death of 
the testator. 94 


Legacy payable within specified time 

Where a legacy is directed to be 
paid “within” a specified time, it 
does not commence to bear interest 
until the expiration of such time. 
Mass.—Kent v. Dunham, 106 Mass. 
5S6. 

GO. N.Y.—In re Berbling's Ex’rs, 236 
N.Y.S. 367, 134 Misc. 730. 

69 C.J. p 1266 note 85. 

Sums payable to beneficiaries of 
trust 

Where testatrix authorized trus¬ 
tees to withhold distribution to bene¬ 
ficiaries of residuary trust created 
by will for period of five years, but 
also expressly stated that sums to 
be paid to beneficairies should be 
treated as legacies for all purposes, 
notwithstanding such delayed pay¬ 
ment, sums to be paid beneficiaries 
would carry interest from first anni¬ 
versary of testatrix’ death. 

Cal.—In re Schaetzel's Estate, 112 
P.2d 324, 44 C.A.2d 320. 

81. Pa.—Appeal of Bowman, 34 Fa. 
19. 

82. Mo.—In re Lewis' Estate, 240 
S.W. 493, 210 Mo.App. 74. 

83. D.C.—Whiteside v. Washington 


Loan & Trust Co., 95 F.2d 83, 68 
App.D.C. 172. 

69 C.J. p 1266 note 89. 

Surrounding circumstances 
Rule that a general legacy bears 
interest from the expiration of a 
year after the death of the testator 
has no application where the will as 
a whole interpreted in the light of 
the surrounding circumstances dis¬ 
closes a purpose on the part of the 
testator as to the time of paying 
legacies. 

D.C.—Whiteside v. Washington Loan 
& Trust Co., supra. 

N.Y.—In re Tierney’s Will, 32 N.Y.S. 
2d 987, 177 Misc. 1080. 

84. Iowa.—In re Jeffrey’s Estate, 
280 N.W. 536, 225 Iowa 316. 

85. D.C.—Whiteside v. Washington 
Loan & Trust Co., 95 F.2d 83, 68 
App.D.C. 172. 

Intention held not shown 
Will authorizing executor to sell 
realty and personalty and collect 
and hold proceeds thereof as part of 
funds of estate to be disbursed as 
set out in will did not express in¬ 
tention that specific legacy should 
not draw interest after expiration of 
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year from date of death of testatrix 
as against residuary legatee. 

Ind.—In re McGregor's Estate, 2 
N.E.2d 395, 210 Ind. 546. 

86 . Mass.—Cook v. Hayward, 51 N. 
E. 1075, 172 Mass. 195. 

69 C.J. p 1267 note 91. 

87. Md.—Webb v. Webb, 48 A. 95, 
92 Md. 101, 84 Am.S.R. 499. 

69 C.J. p 1267 note 92. 

88 . W.Va.—Page v. Rouss, 103 S.E. 
289, 86 W.Va. 305, 13 A.L.R. 933. 

69 C.J. p 1267 note 93. 

89. N.J.—Kearney v. Kearney, 17 
N.J.Ea. 59, affirmed 17 N.J.E<j. 504. 

90. Md.—Budd v. Garrison, 45 Md. 
418. 

91. Pa.—In re Degn’s Estate, 3 Pa. 
Dist. & Co.2d 298, 71 Montg.Co. 167. 

69 C.J. p 1267 note 97. 

92. N.Y.—Clark v. Butler, 4 Dem. 
Surr. 378. 

69 C.J. p 1267 note 99. 

93. N.Y.—Clark v. Butler, supra. 

94. U.S.—Sullivan v. Winthrop, C.C. 
Mass, 23 F.Cas.No. 13,600, 1 Sumn. 
1 . 

69 C.J. p 1267 note 2. 
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Where time of payment is made discretionary. 
If the time of payment of a legacy is left by the 
will to the discretion of the executor , 95 interest 
commences to run at the expiration of one year 
from the testator's death, in accordance with the 
usual rule as to interest on general legacies, ex¬ 
cept where the will exhibits an intention that no 
interest shall accrue pending the time for pay¬ 
ment of the legacy . 96 

A direction in a will providing that there shall 
be no forced sale and that the property shall be 
sold when the judgment of the executor dictates, 
indicates the intention of the testator to postpone 
the settlement of the estate until a fair price can 
be obtained for the property involved, and the 
general rule as to the payment of interest does not 
apply . 97 The judgment of an executor is not 
final or independent of any court order, and it 
has been held that the payment of interest shall 
commence with the date of the entry of the opin¬ 
ion of the court , 98 or from the date of a decree 
directing final payment of the legacies . 99 

Where possession only is postponed. A distinc¬ 
tion is to be noted, as to the time when interest 
begins to run, between legacies which are post¬ 
poned to, or payable at, a time subsequent to the 
testator's death, and those which are given and 
set apart by the will at once, with only the right 
to possession postponed; legacies of the latter 
character draw interest from the same time at 
which interest would begin to run if there were 
no postponement of the possession . 1 

General provision for prompt } or deferred pay¬ 
ment of legacies . The rule that, where a will fixes 
the time for the payment of a legacy, interest on 
the legacy commences to run at the time so fixed 

95. N.C.—Shepard v. Bryan, 143 S. 

E. 835, 105 N.C. 822. 

69 C.J. p 1267 note 5. 

96. D.C.—Cat on v. American Securi¬ 
ty Sc Trust Co., 21 F.2d 381, 57 App. 

D.C. 270, certiorari denied 48 S.Ct. 

116, 275 U.S. 564, 72 L.Ed. 422. 

97. Ohio.—Gudger v. McKim, 3 Ohio 
Supp. 116. 

98. Ohio.—Gudger v. McKim, supra. 

99. Pa.—In re Mayer’s Estate, 179 
A. 60, 319 Pa. 289. 

1. Iowa.—Buchanan v. Hunter, 148 
N.W. 881, 166 Iowa 663. 

60 C.J. p 1268 note 10. 

2. Md.—White v. Donnell, 3 Md.Ch. 

526. 

60 C.J. p 1268 note 13. 

3. Pa.—In re Eutemann's Estate, 

18 Pa.Dist. 343. 


is ordinarily not applied to wills containing mere¬ 
ly general provisions for prompt or deferred pay¬ 
ment of legacies, as where a legacy is directed 
to be paid immediately , 2 or “as soon as may be /' 3 
or “as soon as funds are available for such pur¬ 
pose /' 4 or as soon as, or not until, practicable , 5 
or possible , 6 or convenient , 7 or provisions for an 
extension of the time of payment of legacies, for 
the more convenient and profitable management of 
the estate , 8 and such provisions or directions do 
not have the effect either of making interest com¬ 
mence to run at an earlier date, or of postponing 
its commencement to a later date, than that from 
which it would run if such provisions were omit¬ 
ted from the will . 9 

d. Where Statute or Will Fixes Time for 
Interest to Commence 

Statutory provisions superseding the common-law 
rules may prescribe the time from which Interest on 
legacies shall commence to run, and provisions of the 
will jtself may fix the time at which, or the event on 
which, a legacy shall commence to bear interest. 

Where a statute prescribes the time from which 
interest on legacies shall commence to run, it of 
course supersedes the rules of the common law, and 
governs as to the right to interest and the time 
from which it runs . 10 Where a statute so pro¬ 
vides, a direct descendant of a testator may he 
entitled to interest on a pecuniary legacy pay¬ 
able at a future date at the legal rate from the 
date of the testator's death . 11 A statute provid¬ 
ing for the payment of interest on a pecuniary be¬ 
quest in trust from the date of testator's death 
to the date of payment of the bequest is inapplicable 
to a trust created by will in the exercise of a 
power of appointment given to the testator by an¬ 
other’s will . 12 

In re Clark’s Estate, Orph„ 66 
Montg.Co. 285. 

69 C.J. p 1268 note 21. 

Statute followed 

Pa.—In ro Jackson's Estate, 178 A. 
384, 318 Fa. 256. 

Statute incorporating common-law 
rule 

Common-law rule that where no 
directions are given by testator, leg¬ 
acies are payable one year after tes¬ 
tator's death and bear interest from 
that date has been incorporated into 
statute. 

Cal.—In re Marre's Estate, 114 P.2d 
536, 18 C.2d 184. 

11. Pa,—In re Senderowits’ Estate, 
61 Pa.Dist. & Co, 107, 22 Leh.L.J. 
389, 13 Som.Leg.J. 367. 

12. Del.—Union Nat. Bank of Wil¬ 
mington v. Wilson, 25 A.2d 450, 
26 Del.Chu 170. 


4. Iowa.—In re Jeffrey’s Estate, 280 
N.W. 536, 225 Iowa 316. 

5. Cal.—In re Williams’ Estate, 44 
P. 808, 112 C. 521, 53 Am.S.R. 224. 

69 C.J. p 1268 note 15. 

6. Mo.—In re Lewis’ Estate, 240 
S.W. 493, 210 Mo.App. 74. 

60 C.J. p 1268 note 16. 

7. Mass.—Welch v. Adams, 25 N.E. 
34, 152 Mass. 74, 9 L.R.A. 244. 

69 C.J. p 1268 note 17. 

8. Mass.—In re Bartlett, 40 N.E. 
890, 163 Mass. 509. 

69 C.J. p 1268 note 18. 

9. Mo.—In re Lewis' Estate, 240 
S.W. 493, 210 Mo.App. 74. 

10. Pa,—In re Brown's Estate, 36 
Pa.Dist. Sc Co. 426, affirmed 17 A2d 
426, 340 Pa. 350. 
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The testator may, by provisions of the will fix 
the time at which, or the event on which, a lega¬ 
cy given therein shall commence to bear interest ; 13 
and, where he does so, such provisions are control¬ 
ling , 14 even though the specified time arrives, or 
the event occurs, before his own death . 15 Thus, 
a general legacy will bear interest from the tes¬ 
tator's death where the will so directs , 16 or where, 
from the will as a whole, an intention that it shall 
do so appears . 17 The rules otherwise applicable, 
however, as to the time when interest commences 
to run are not to be controverted or defeated on 
slight inferences of a different intention . 18 Where 
a will does not indicate that a statutory interest 
should not begin from the end of the administra¬ 
tive period to the date the general legacies are 
paid, the statutory interest must be paid . 19 A 
mere direction in a will that the legacy be paid 
“with interest" does not change or affect the time 
from which interest commences to run . 20 

§ 1349. - Legacies Charged on Land, or 

on Person of Devisee 

Legacies charged on land bear interest from the time 
at Which they are payable, so that, where no time of 
payment Is fixed by a will, a legacy ordinarily bears in¬ 
terest from the date of the death of the testator. 

Legacies charged on land, like other general leg¬ 
acies, bear interest from the time at which they 
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are payable . 21 So, if the time of payment is fixed 
by the will, interest is ordinarily payable from 
the time so fixed , 22 unless a different intention is 
apparent from the will ; 23 and, if no time is so 
fixed, the legacy ordinarily bears interest from the 
date of the death of the testator , 24 except where 
the possession of the land devised and the pay¬ 
ment of the legacy charged on it are both post¬ 
poned until the determination of some interven¬ 
ing estate in the land, in which case interest runs 
from the date when the devisee has the right to 
enter into possession of the land or receive its 
profits . 25 

This rule does not apply, however, to a legacy 
payable out of a fund set up or apart by the will, 
notwithstanding such fund is chargeable on land, 
where it is of larger amount than the legacy, and 
is not appropriated solely for the benefit of the 
legatee . 26 The fact that pecuniary legacies are 
by implication partially chargeable on land does 
not take them out of the general rule and advance 
the date to the day of the testator's death . 27 A 
legacy which is charged on the person of a dev¬ 
isee of land, but not on the land itself, bears in¬ 
terest from the time of the acceptance by the 
devisee of the devise according to its terms ; 28 
but, where it is charged on the land also, there 


13. Mass.—Loring v. Massachusetts 
Horticultural Soc., 50 N.E. 936, 
171 Mass. 401. 

Intention, held disclosed 

A will referring to an antenuptial 
agreement giving the testator’s wid¬ 
ow a specified share of the estate to 
be paid at or before the audit on the 
executor’s first account disclosed the 
“contrary intention” contemplated by 
the statute allowing Interest on a 
widow’s legacy from the testator’s 
death, unless a different intention ap¬ 
pear by the will. 

Pa.—In re Brown's Estate, 17 A,2d 
331, 340 Pa. 350. 

Intention held not shown 

Pa.—In re Buckwalter's Estate, 30 
Pa.Hist. & Co. 93. 

14. D.C.—Whiteside v. Washington 
Loan & Trust Co., 95 F.2d 83, 68 
App.D.C. 172. 

N.J.—Bonbright v. Bonbright, 61 A 
2d 201, 142 N.J.Eq. 642. 

N.Y.—In re Fowlston’s Estate, 270 
N.Y.S. 240, 150 Misc. 387. 

69 C.J. p 1268 note 23. 

15. Pa.—In re Finn's Estate, 19 Pa. 
Dist. 773. 

69 C.J. p 1268 note 24. 

97 C.J.S.—18 


16. N.J.—Phraner v. Stone, 44 A.2d 
504, 137 N.J.Eq. 284. 

69 C.J. p 1268 note 25. 

17. W.Va.—Dunn v. Renick’s Ex’rs, 
10 S.E. 810, 33 W.Va. 476. 

18. Ind.—Stimson v. Rountree, 99 
N.E. 439, 51 Ind.App. 207. 

69 C.J. p 1268 note 27. 

19. N.Y.—In re Trescott’s Estate, 
103 N.Y.S.2d 979, 199 Misc. 1087, 
modified on other grounds 104 N. 
Y.S.2d 478, 199 Misc. 1087, motion 
denied 105 N.Y.S.2d 1016. 

20. Wis.—In re Barrett’s Will, 181 
N.W. 220, 173 Wis. 313. 

When due and payable 

Testamentary provision that in¬ 
terest on bequest as it becomes due 
and paid shall be paid over to lega¬ 
tee did not entitle legatee to in¬ 
terest from date of testator’s death. 
N.D.—Crabtree v. Kelly, 260 N.W. 
262, 65 N.D. 501. 

21. Pa.—Appeal of Brotzman, 19 
A. 564, 133 Pa. 478. 

69 C.J. p 1269 note 31. 

Where personal estate insufficient 
Even though testator left only a 
small sum in personal property so 
that it was necessary to sell realty 
in order to pay general pecuniary 
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legacies, interest was payable from 
time when legacy became due and 
payable until time payment was 
made, in absence of showing that 
testator contemplated that realty 
would not be sold within one year 
after his death. 

Ill.—In re Eliopulos’ Estate, 66 N.E. 
2d 183, 328 Ill.App. 389. 

22. Iowa.—Security Sav. Bank v. 
Williams, 176 N.W. 971, 188 Iowa 
904. 

69 C.J. p 1269 note 32. 

23. Del.—George v. McMullin, 3 Del. 
Ch. 269. 

69 C.J. p 1269 note 34. 

24. D.C.—McGee v. Marbury, Mun. 
App., 83 A.2d 157. 

69 C.J. p 1269 note 35. 

25. Neb.—Corpus Juris quoted in 

Lehman v. Wagner, 285 N.W. 124, 
128, 136 Neb. 131. 

69 C.J. p 1269 note 36. 

26. N.Y,—Van Bramer v. Hoffman's 
Ex’rs, 2 Johns.Cas. 200, 1 Am.D. 
162. 

27. Del.—Davidson v. Wilmington 
Trust Co., 2 A.2d 285, 23 Del.Ch. 1. 

28. Pa.—Hamilton v. Porter, 63 Pa. 
332. 

Bennet v. Hart, 30 Deg.Int. 132. 
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is to be applied the general rule with respect to 
legacies charged on land, that interest runs from 
the death of the testator . 29 

§ 1350. - Legacies Payable from Pro¬ 

ceeds of Property to Be Sold 

Where a legacy is directed by a will to be paid out 
of the proceeds of a sale of property belonging to the 
testator's estate, and no time Is prescribed by the will 
for making the sale, it is held by some authorities that 
interest on the legacy commences to run from the time 
when the sale might reasonably have been made, but 
other authorities hold that interest is allowable only 
from the time the sale is actually made. 

Where a legacy is directed by a will to be paid 
out of the proceeds of a sale of property belong¬ 
ing to the testator’s estate, and no time is pre¬ 
scribed by the will for making the sale, it is held 
by some authorities that interest on the legacy 
commences to run from the time when the sale 
might reasonably have been made , 30 which accord¬ 
ing to some decisions is one year after the death 
of the testator ; 31 but by other authorities it is 
held that interest is allowable only from the time 
the sale is actually made , 33 at least where the time 
of sale is expressly left to the discretion of the 
executors , 33 they being obligated to make a rea¬ 
sonable effort to sell the real estate . 34 Where, 
however, the will directs that the property be sold 
at a specified time, interest commences to run 
on the legacy at such time , 35 and where it directs 
that the sale be made within a prescribed period, 
the legacy bears interest from the expiration of 
such period . 36 These rules are not applicable 
where a different intention appears in the will . 37 


§ 1351. - Legacies in Remainder after 

Termination of Life Estate 

Where a legacy Is given by way of remainder, or is 
payable out of a remainder, after the termination of a 
life estate in property, Interest on the legacy to the re¬ 
mainderman ordinarily commences to run at the expira¬ 
tion of the life estate. 

Where a legacy is given by way of remainder, 
or is payable out of a remainder, after the termi¬ 
nation of a life estate, or life estates, in property, 
interest on the legacy to the remainderman ordi¬ 
narily commences to run at the expiration of the 
life estate, or the last life estate if more than one 
was interposed , 38 since such legacies are not pay¬ 
able until the life tenancy terminates , 39 and this is 
true, even though a conversion of the property into 
cash is necessary, in order that the legacy may 
be paid , 40 or where the remainder over is to a per¬ 
son to be appointed by the life tenant . 41 Where 
payment due to a legatee is to be carved out of 
a trust fund, and there has been no unreasona¬ 
ble delay by the trustee who holds the trust fund 
until his account is settled, and until it is deter¬ 
mined to whom the principal is due and payable, 
the legatee is not entitled to legal interest from 
the date of the life tenant’s death, but takes his 
principal plus the ratable share of actual earn¬ 
ings of the trust assets after the life tenants’ 
death . 42 

Where the life estate lapses, by the failure of 
the life tenant to survive the testator, it has been 
held that there is to be applied the usual rule that 
interest on a general legacy, in the absence of 
special circumstances, commences to run at the 
expiration of one year from the death of the tes¬ 
tator ; 43 and the same rule applies where the po- 


29. W.Va.—Couch v. Eastham, 3 S. 

13. 23, 20 W.Va. 784, 

30. N.J.—Stonneok v. Kolb, 111 A. 

277, 91 N.J.Eq, 382. 

60 C.J. p 1269 note 41. 
failure to soli realty 

Where will gave life estate to 
testator's widow, contained power of 
sale resulting: in equitable conver¬ 
sion of testator's realty into per¬ 
sonalty at date of his death, and 
executrices failed to sell realty, de¬ 
ceased widow’s estate was entitled 
to four per cent interest on value of 
realty from date of testator's death 
to date of widow’s death to repre¬ 
sent income which would have been 
earned had property been sold one 
year after testator's death; and 
such interest was a charge on testa¬ 
tor's estate in favor of life tenant’s 
executrix, less charges for one year 
for taxes and maintenance. 

N.Y.—In re Schuster's Will, 269 N.Y. 

S. 546, 150 Misc. 444. 


31. Te.nn.—German v. German, 7 
Coldw. 180. 

69 C.J. p 1269 note 42. 

32. Pa.—In r© Douds’ Estate, 20 A. 
2d 913, 146 Pa.Super. 73. 

69 C.J. p 1270 not© 43. 

33. Tux.—Garmany v. Schulz, Civ. 
App., 293 S.W. 165. 

Wis,—In ro Boyce’s Estate, 181 N.W. 
735, 173 Wis. 575. 

34. Pa.—In re Cross’ Estate, 41 Fa. 
Dist. & Co. 250, 57 Montg.Co. 148. 

35. Ky.—Bakes v. Lakes' Ex’rs, 103 
S.W.2d 86, 267 Ky. 684. 

69 C.J. p 1270 note 45. 

36. N.Y.—Niagara Bank v. Talbot, 
96 N.Y.S. 976, 110 App.Div. 519, 
affirmed 77 N.E. 1181, 184 N.Y. 576, 

In re Obst's Estate, 185 N.Y.S. 
283, 115 Misc. 711. 

37. Va.—Dunn v. Kenick's Ex'rs, 10 
S.E. 810, 33 W.Va. 476. 

69 C.J. p 1270 note 48. 
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38. Conn.—Callahan v. Peltier, 183 
A. 400, 121 Conn. 106. 

Pa.—In re Elmore's Estate, 108 A.2d 
803, 37D Pa. 155. 

In ro Wagner's Estate, Orph., 23 
Erl© Co. 165. 

60 C.J. p 1270 note 50. 

39. N.J.—Summit Trust Co. v. Mc- 
Aulcy Water Street Mission, 6 A. 
2d 406, 125 N.J.Bq. 505. 

40. N.Y.—In re Hussey, 124 N.Y.S. 
426, 67 Misc. 32, 7 Mills Surr. 456. 

69 C.J. p 1270 note 51. 

41. N.Y.—In re People's Trust Co., 
174 N.Y.S. 168, 106 Misc. 108. 

Dlxson v. Storm, 5 Itedf.Surr. 419. 

Testamentary powers of appoint¬ 
ment in general see supra $§ 1062, 
1068. 

42. N.Y.—In re Eidlitz* Estate, 82 
N.Y.S.2d 690, 193 Misc. 316. 

43. Mass.—Lyford v. MeFet ridge, 
117 N.E. 589, 228 Mass. 285. 
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tential life tenant does not accept the devise . 44 
A devisee is not entitled to interest for the year 
immediately following the testator’s death on the 
theory that a trust fund had been created for the 
benefit of the life tenant whose nonacceptance 
of the devise entitled the devisee thereto . 45 Where 
the executors of an estate sold timber and person¬ 
alty on certain lands and sold other land, a re¬ 
mainderman is entitled to interest only from the 
date one year after the executors’ qualification un¬ 
til the date of a judgment awarding him his share 
of the proceeds of the property sold . 46 

§ 1352. -Annuities 

Where a bequest is of an annuity, payments or in¬ 
stallments thereof in arrears bear interest from the re¬ 
spective times at which they should have been paid. 

Where a bequest is of an annuity, payments or 
installments thereof in arrears bear interest from 
the respective times at which they should have 
been paid ; 47 and such times may be determined 
from the intent of the testator as shown by the 
terms of the will . 48 It has been held that interest 
ordinarily begins to run on the first payment or in¬ 
stallment at the expiration of one year from the 
date of the death of the testator , 49 except where 
the annuity is one given for the immediate sup¬ 
port of the beneficiary, in which case interest com¬ 
mences to run at the testator’s death , 50 and ex¬ 
cept where the time at which the annuity is to 
commence is fixed by the will, which in that case 
controls as to the time the interest begins to run . 51 
It has been held, however, that interest is allowed 
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on a bequest of an annuity from the date of the 
testator’s death ; 52 but cases in which the rule 
has been stated that an annuity bears interest 
from the date of the testator’s death will usually 
be found to involve not annuities, but rather be¬ 
quests of the income of a sum or fund . 53 Where 
income annuities were not paid because there 
was insufficient income to pay them, the annui¬ 
tants are not entitled to interest on the deferred 
installments . 54 

§ 1353. - Legacies for Support and Main¬ 

tenance 

A legacy given for the support and maintenance of 
the legatee or another ordinarily bears interest from the 
time of the death of the testator. 

A legacy given for the support and maintenance 
of the legatee or another ordinarily bears inter¬ 
est from the time of the death of the testator . 55 
This is true even though the legacy is in trust . 56 
It is not necessary, for the application of this 
rule, that the will expressly declare the legacy to 
be for support and maintenance , 57 and it is suffi¬ 
cient if it appears that the legatee has been de¬ 
pendent for his support on the testator for a con¬ 
siderable period before the latter’s death ; 58 but, 
in the absence of any expression or facts indicat¬ 
ing that the legacy was given for maintenance , 59 or 
where it affirmatively appears that it was not given 
for such purpose , 60 or where there is an adequate 
provision other than that contained in a legacy 
for support and maintenance , 61 the rule does not 


Pa.—In re Todd’s Estate, 85 A. 845, 
237 Pa. 466, 43 L.R.A..N.S., 869. 

Failure of life tenant to survive tes¬ 
tator as causing lapse of life es¬ 
tate and vesting remainder immedi¬ 
ately see supra § 1199. 

44. Mass.—Smith v. Livermore, 10 
N.E.2d 117, 298 Mass. 223. 

45. Mass.—Smith v. Livermore, su¬ 
pra. 

46. Ga.—Raines v. Shipley, 36 S.E. 
2d 150, 200 Ga. 180. 

47. Ohio.—In re Rothschild's Es¬ 
tate, Prob., 114 N.E.2d 143. 

69 C.J. p 1270 note 56. 

48. Ohio.—In re Rothschild’s Es¬ 
tate, supra. 

49. Pa.—In re Schall’s Estate, 17 
Fa.Dist. 471. 

69 C.J. p 1270 note 57. 

50. Tenn.—Morgan v. Pope, 7 
Coldw. 541. 

51. N.J.—Kearney v. Kearney, 17 
N.J.Eq. 59, affirmed 17 N.J.Eq. 504. 

Pa.—In re Trotter’s Estate, 15 Pa. 
Bist 352. 


52. N.J.—Gates v. Plainfield Trust 
Co., 191 A. 304, 121 N.J.Eq. 460, 
affirmed 194 A. 65, 122 N.J.Eq. 366. 

R.I.—Industrial Trust Co. v. Presi¬ 
dent and Fellows of Harvard Col¬ 
lege, 33 A.2d 167, 69 R.I. 317. 

53. N.J.—Welsh v. Brown, 43 N.J. 
Law 37. 

Pa.—In re Hilyard’s Estate, 5 Watts 
& S. 30. 

54. N.J.—Dickerson v. Dickerson, 65 
A.2d 81, 1 N.J.Super. 479. 

55. Cal.—In re Platt’s Estate, 131 
P.2d 825, 21 C.2d 343—In re 
Marre's Estate, 114 P.2d 586, 18 
C.2d 184. 

N.Y.—In re Bremer’s Will, 283 N.Y, 
S. 159, 157 Misc. 221. 

Pa.—In re Krampel's Estate, Orph., 
48 Lack.Jur. 93. 

69 C.J. p 1271 note 62. 

56. Cal.—In re Marre's Estate, 114 
P.2d 586, 18 C.2d 184. 

In re Schiffmann’s Estate, 195 
P.2d 484, 86 C.A.2d 638. 

Real and personalty 

A trust for support and mainte¬ 
nance created by residuary devise 
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including both real and personal 
property is not technically a “lega¬ 
cy” for maintenance, within statute 
providing that legacies for mainte¬ 
nance bear interest from testator’s 
death, since a “legacy” is ordinarily 
a bequest of money or personal prop¬ 
erty, but statutory rule providing 
that legacies for maintenance bear 
interest from testator’s death would 
be applied thereto. 

Cal.—In re Marre’s Estate, 114 P.2d 
586, 18 C.2d 184. 

In re Schiffmann’s Estate, 195 
P.2d 484, 86 C.A.2d 638. 

57. Cal.—In re Brown’s Estate, 77 

P. 160, 143 C. 450—Mackay v. 

Mackey, 40 P. 558, 107 C. 303. 

58. Cal.—In re Ballou's Estate, 183 
P. 440, 181 C. 61—Mackay v. Mac¬ 
kay, 40 P. 558, 107 C. 303. 

59. Cal.—In re Brown’s Estate, 77 
P. 160, 143 C. 450. 

60. N.Y.—In re Vedder's Estate, 17 
N.Y.S. 93, 62 Hun 275. 

61. N.Y.—In re Bremer’s Will, 283 
N.Y.S. 159, 15,7 Misc. 22L 
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apply. Where a legatee makes no claim that a 
testamentary trust is created for his maintenance 
and the estate is distributed within one year of 
the testator’s death, no interest accrues on the 
legatee’s share of the income received by the 
executors during administration. 62 

§ 1354. Right to Interest on Specific Legacies 

While it has been said in general terms that interest 
runs on a specific legacy from the date of testator's 
death, interest as such, is not payable on specific lega¬ 
cies. 

While the rule has been laid down, in general 
terms, that interest runs on a specific legacy from 
the date of the death of the testator, 63 since title 
to the specific legacy passed on the death of the 
testator, 64 or, as it has been held, after one year 
from the appointment of an executor, 65 it would 
seem that the courts had in mind the clearly dis¬ 
tinguishable rule that specific legacies carry with 
them to the legatee any and all accessions by way 
of interest, dividends, or income accrued or re¬ 
ceived thereon after the death of the testator, as 
discussed supra § 785, and the true rule is that 
interest, as such, is not payable on specific lega¬ 
cies. 66 It has been held, however, that interest 
on sums of money which should have been paid to 
a legatee of personalty, but instead were paid to 
another legatee, will be allowed only from the 
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date of judgment on the executor’s account, and 
not from the date of payment. 67 

§ 1355. Matters Affecting Right to Interest 

Matters affecting the right to interest on lega¬ 
cies are considered infra §§ 1356-1360. 

Examine Pocket Parts for later cases. 

§ 1356. - Situation or Condition of Estate 

in General 

The right to Interest Is not affected by the fact that 
payment of legacies Is impracticable or impossible. 

The right of the beneficiary of a general legacy 
to interest thereon from the time the legacy should 
have been paid is not affected by the fact that at 
such time the condition of the estate is such that 
payment of the legacy is impracticable or impos¬ 
sible, 68 as where funds are not then available, 69 
or where the will has not yet been probated. 70 

Unproductiveness of assets. Whether the as¬ 
sets of an estate have been fruitful or unproduc¬ 
tive of income since the death of the testator docs 
not affect the right of a legatee to interest on his 
legacy from the time it would otherwise commence 
to run, 71 for, as has been said, he is in the same 
position as a creditor, and entitled to be awarded 
interest for such time as he is kept out of his de¬ 
mand. 72 


Pa.—In re Buckwaltor's Estate, 30 
Pa.Dist. & Co. 93. 

62. Cal.—In re Platt's Estate, 131 
P,2d 825, 21 C.2d 343. 

63. Ind.—In re McGregor's Estate. 
2 N.E.2d 395, 210 Ind. 546. 

N.Y.—In re Gyllstrom's Will, 15 N.Y. 

S.2d 801, 172 Misc. 655. 

Pa.—In re Heckscher’s Estate, Orph., 
35 Del.Co. 385. 

69 C.J. p 1271 note 68. 

64. N.Y.—In re Gyllstrom's Will, 15 
N.Y.S.2d 801, 172 Misc. 655. 

65. Neb.—In re Kierstoad's Estate, 
259 N.W. 740, 128 Neb. 654. 

68. Ill.—Rauschkolb v. Ruediger, 60 
N.E.2d 250, 325 Ill.App. 342. 

N.H.—Dennison v. Lllley, 144 A. 523, 
83 N.H. 422. 

N.Y.—In re Ernstthal’s Estate, 145 
N.Y.S.2d 110. 

Unproductive property 
A specific bequest of unproductive 
articles of property not delivered 
does not entitle legatee to Interest 
on the value of such property out 
of the estate by way of recompense 
for detention. 

N.Y.—In re Aman's Estate, 5 N.Y.S. 
2d 962 f 168 Misc. 471. 


67. Tex.—Hardcastle v. Sibley, Civ. 

I App., 107 S.W.2d 432, error refused. 

68. Conn.—First Nat. Bank & Trust 
Co. v. Baker, 1 A.2d 283, 124 Conn. 
577, 118 A.L.R. 339. 

69 C.J. p 1271 note 72, 

69. Mass.—Smith v. Livermore, 10 
N.E.2d 117, 298 Mass, 223. 

Va.—Domestic & Foreign Missionary 
Soc. v. Crippled Children's Hospi¬ 
tal, 176 S.E. 193, 163 Va. 114. 

69 C.J. p 1271 note 73. 

Inability to liquidate asset 

(1) Inability of the executors to 
liquidate an asset of the estate does 
not extend the due date of a legacy 
so as to deprive the legatee of the 
right to interest from the expiration 
of the statutory period. 

N.Y.—In re Hodgson's Estate, 11 N. 
Y.S.2d 384, 170 Mine. 897. 

In re Brundage's Will, 32 N.Y. 
S.2d 393. 

(2) If the surrogate has discretion 
in awarding or withholding interest 
as damages for delay in payment 
of legacy, it would be exercised in 
favor of general legatees where ad¬ 
ministrators with will annexed were 
residuary legatees and their reten¬ 
tion of assets to prevent loss was for 
their own benefit and forced sale of 
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assets would not result In loss to 
general legatees, 

N.Y.—In re Hodgson's Estate, supra. 

(3) Facts that ninety per cent of 
an estate was unconvertible real es¬ 
tate subject to precedent encum¬ 
brances, and that unpaid legacies 
were equivalent to remaining value 
of real estate, did not disclose intent 
In will not fixing time within which 
real estate should be converted into 
money or legacies should be paid, 
not to charge Interest on legacies 
not paid within a year after testa¬ 
tor's death. 

Wis.—In re Hoehnen's Estate, 290 
N.W. 137, 233 Wis. 645. 

70. Mass,—Ogden v. Fattee, 21 N.E. 
227, 149 Mass. 82, 14 Am.S.R. 401. 

71. N.Y.—In re Kistler's Will, 4 N. 
Y.S.2d 223, 167 Misc. 528—In re 
Bremer's Will, 281 N.Y.S, 264, 156 
Misc. 160, affirmed 283 N.Y.S. 159, 
157 Misc. 221. 

Pa.—In re Ott's Estate, Orph., 81 
Berks Co. 306. 

Va,—Domestic & Foreign Mission¬ 
ary Soc. v. Crippled Children's 
Hospital, 176 S.E. 193, 163 Va. 114. 
69 C.J. p 1271 note 75. 

72. N.Y.—In re Rutherford, 89 N.E. 
820, 196 N.Y. 311. 

69 C.J. p 1272 note 76. 
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•§ 1357. - Contest of Will 

Generally, the fact that the payment of a legacy Is 
•delayed by the institution or pendency of contest pro¬ 
ceedings does not affect the right of the legatee to 
interest. 

While there is some authority for the view that 
interest on a legacy does not commence to run 
before the termination of proceedings for the con¬ 
test of the will, 73 it appears to he the more gen¬ 
erally accepted rule that the fact that the pay¬ 
ment of a legacy is delayed by the institution or 
pendency of contest proceedings does not affect 
the right of the legatee to interest on the legacy 
from the time it would otherwise begin to run; 74 
and it has been held that this rule applies even 
in favor of a legatee who opposed the will. 75 

«§ 1358. - Settlement of Estate 

In the absence of some provision in the will to the 
contrary, the time when a legacy commences to bear 
interest is In no way dependent on, or affected by, the 
lime when the estate is settled. 

In the absence of some provision in the will to 
the contrary, 76 the time when a legacy commenc¬ 
es to bear interest is in no way dependent on, or 
affected by, the time when the estate is settled. 77 
So the fact that a legatee has, by unjustifiable 
proceedings, caused delay and embarrassed the 
executors in the settlement of the estate does not 
defeat his right to interest; 78 and mere direc¬ 
tions in the will as to the time which shall be 
allowed the executors to settle the estate do not 
affect the right of the legatee to interest on his 
legacy from the time it is payable, although the 
time allowed for settlement expires after the leg¬ 
acies are due. 79 
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§ 1359. -Inability or Incapacity of Lega¬ 

tee to Receive Legacy 

The fact that a legatee is not in a position to receive 
his legacy at the time when it is payable ordinarily does 
not affect the running of interest on the legacy. 

The fact that a legatee is not in a position to 
receive his legacy at the time when it is paya¬ 
ble ordinarily does not affect the running of inter¬ 
est on the legacy, 80 as for example where he is 
lacking in capacity to receive it because of in¬ 
fancy, 81 or coverture, 82 or where he is a resi¬ 
dent of a foreign state or country, 83 or where 
he dies within the year and his executor or ad¬ 
ministrator is not appointed until after the ex¬ 
piration of the year. 84 It has, however, been 
suggested that, if the executors make an actual 
tender of a legacy, and payment thereof is de¬ 
layed solely because of the inability of the lega¬ 
tee to give necessary security to refund, interest 
on the legacy will not accrue. 85 

§ 1360. - Demand for Payment and Ac¬ 

ceptance of Legacy 

Generally, no demand for the payment of a legacy Is 
necessary. Where notification of acceptance is duly giv¬ 
en as required by will, the legacy draws interest from 
the expiration of one year after the death of the testa¬ 
tor; where an election is necessary, interest on a legacy 
does not commence to run until the election is made. 

Unless otherwise provided by statute, 86 no de¬ 
mand for the payment of a legacy is necessary 
to start interest running thereon, or to entitle the 
legatee to interest, 87 except where a demand is 
necessary in order to entitle the legatee to the 
legacy. 88 Where no demand had been made for 
the payment of a legacy until the bringing of an 
action therefor, the legatee is entitled to interest 
from the date of the commencement of the action 


73 , Mo.—Good Samaritan Hospital 
v. Mississippi Valley Trust Co., 
117 S.W. 637, 137 Mo.App. 179. 

•69 C.J. p 1272 note 78. 

74. N.Y.—In re Engert-Colman’s Es¬ 
tate, 42 N.Y.S.2d 364, 181 Misc. 504. 

Va,—Domestic & Foreign Missionary 
Soc. v. Crippled Children's Hospi¬ 
tal, 176 S.E. 193, 163 Va. 114. 

•69 C.J. p 1272 note 79. 

■75. Ill.—Van Brunt v. Osterlund, 
115 N.E.2d 909, 351 Ill.App. 556— 
In re Eliopulo^’ Estate, 66 N.E.2d 
183, 328 Ill.App. 389. 

•Ohio.—In re Rothschild’s Estate, 
Prob., 114 N.E.2d 143. 

■Va.—Domestic & Foreign Mission¬ 
ary Soc. v. Crippled Children’s 
Hospital, 176 S.E. 193, 163 Va. 114. 

•69 C.J. p 1272 note 80. 

76. Cal.—In re James’ Estate, 2 P. 
494, 65 C. 25. 


77. Pa.—In re Watt’s Estate, 32 A. 
42, 168 Pa. 422, 47 Am.S.R. 889. 

69 C.J. p 1272 note 82. 

78. Mass.—Kent v. Dunham, 106 

Mass. 586. 

79. 'N.J.—Warwick v. Ely, 44 A. 666, 
59 N.J.Eq. 44. 

R.I.—Spencer, Petitioner, 12 A. 124, 
16 R.I. 25. 

80. R.I.—Esmond v. Brown, 25 A. 

652, 18 R.I. 48. 

69 C.J. p 1272 note 85. 

81. Mass.—Kent v. Dunham, 106 

Mass. 586. 

69 C.J. p 1272 note 86. 

82. Ala.—Hallett v. Allen, 13 Ala. 

554. 


83. Ill.—In re Eliopulos’ Estate, 66 
N.E.2d 183, 328 IlLApp. 389. 

69 C.J. p 1272 note 88. 

84. R.I.—Esmond v. Brown, 25 A. 
652, 18 R.I. 48. 

69 C.J. p 1272 note 89. 

85. N. J.—Marsh v. Hague, 1 Edw. 
174. 

86. La.—Pena v. Cities of New Or¬ 
leans and Baltimore, 13 La.Ann. 
86, 71 Am.D. 506. 

87. Ohio.—In re Rothschild’s Estate, 
Prob., 114 N.E.2d 143. 

69 C.J. p 1272 note 93. 

Failure to demand interest as waiv¬ 
ing right thereto see infra $ 1362. 

88. La.—Succession of Stallings, 1 
So.2d 690, 197 La. 449. 

69 C.J. p 1273 note 94. 
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rather than from the date of judgment or from 
the date the debt was due. 89 

Acceptance of legacy; election . Where a will 
requires the legatee to notify the executors of his 
acceptance of the legacy within a specified length 
of time after receiving notification of the legacy, 
and such notification of acceptance is duly given 
within the prescribed period, the legacy draws 
interest from the expiration of one year after the 
death of the testator, 90 in accordance with the gen¬ 
eral rule as to the time when interest commences 
to run, although the executors neglect to give no¬ 
tice of the legacy until after the year has expired. 91 
Where the terms of a will are such that the lega¬ 


tee must elect between the legacy and the right of 
dower or distributive share, interest does not com¬ 
mence to run on the legacy until the election to 
take it. 92 

§ 1361. Rate and Computation of Interest 

Except where the will otherwise directs, or it is oth¬ 
erwise provided by statute, interest on a legacy, where a 
right thereto exists, is ordinarily to be computed at the 
legal rate. 

Except where the will otherwise directs, 93 or it is 
otherwise provided by statute, 94 interest on a 
legacy, where a right thereto exists, is ordinarily 
to be computed at the legal rate, 95 irrespective of 


89. Iowa.—Jennings v. Schmitz, 20 
N.W.2d 897, 237 Iowa 580. 

Kan.—Selzer v. Selzer, 69 P.2d 708, 
146 Kan. 273, 116 A.L.R. 1. 
Defaulting 1 legatee 

Legatee having originally default¬ 
ed, even though advised that account¬ 
ing executor intended to charge oft 
legacy to satisfy claim against lega¬ 
tee, held entitled to interest only 
from filing of legatee's objections. 
N.Y.—In re Jarvis' Estate, 285 N.Y. 
S. 286, 168 Misc. 255. 

90. It.I.—Webster v. Wiggin, 35 A. 
961, 19 R.I. 653. 

91. R.I.—-Webster v. Wiggin, supra. 

92. N.Y.—In re Hodgman's Estate, 
35 N.E. 660, 140 N.Y. 421. 

Election in general see supra §§ 
1237-1296. 

93. Mo.—In re Mason’s Estate, 274 
S.W. 825. 

60 C.J. p 1273 note 1. 

Particular provisions 

(1) Where will gave executors 
three years to settle estate but pro¬ 
vided that trusts should be entitled 
to interest at rate of live per cent 
per annum from testatrix’ death un¬ 
til payment of corpus to trustees, 
and estate was insufficient to pay 
more than sixty-five per cent of 
prineipal of respective trusts, inter¬ 
est should be paid on principal 
amounts specified in will. 

N.J.—Phraner v. Stone, 44 A.2d 504, 
137 N.J.Eq. 284. 

(2) Where will, creating trust of 
$30,000 par value of United States 
Ponds earning four and one fourth 
per cent interest per annum, and au¬ 
thorized the reinvestment of trust 
funds by trustee, all of such bonds 
owned by testator at time of his 
death except $15,000 worth were re¬ 
deemed by government during the 
year of administration and those re¬ 
maining wore redeemed shortly 
thereafter, and trustee placed in the 
trust United States Treasury notes 
carrying three and one eighth per 
cent interest in lieu of the bonds, 
trustee was chargeable during the 


year immediately following testa¬ 
tor’s death with interest on the trust 
fund at three and one eighth per 
cent. 

Ind.—Alig v. Levey, 39 N.E.2d 137, 
219 Ind. 618. 

(3) A beneficiary of a trust fund] 
under a will was not entitled to in- j 
terest at the rate of four per cent 
from the date of decedent’s death, 
where under the terms of the will, 
sho was to receive that rate of in¬ 
terest up to time the trust fund was 
established, and the corpus was pay¬ 
able when she became twenty-five 
years of age, which age she had 
already attained at the date of de¬ 
cedent's death, so that her interest 
became a fixed outright legacy at 
the date of the decedent’s death. 
N.Y.—In ro Orabfeldor’s Estate, 108 
N.Y.S.2d 529. 

94. Pa.—In ro Twolls’s Estate, 11 
Pa.Di.st 713. 

69 C.J. p 1273 note 2. 

Rule of distribution 

Although testatrix died before 
amendment of statute, the rate of 
interest on a pecuniary legacy pay¬ 
able one year after testatrix’ death 
Is that provided by the amendment 
and not that provided theretofore, 
as the statutes constitute rules of 
distribution and do not confer vest¬ 
ed rights to the, legatee. 

Pa.—In ro Loughlin’s Estate, 41 Pa. 
List. & Co. 678, 57 Montg.Co. 243. 

Particular provisions 

(1) Statute authorized the court to 
direct payment of interest on a leg¬ 
acy at the rate of three per centum 
per annum In the absence of a spe¬ 
cific rate fixed in the will, if there is 
no unreasonable delay in payment 
of the legacy. 

N.Y.—Levy v. Grifllths, 123 N.Y.S.2d 
533, 282 App.Div. 770. 

In ro Hallock’e Will, 139 N.Y.S. 
2d 341, 207 Misc. 555. 

(2) Under a statute so providing, 
where a delay in payment of a lega¬ 
cy is found unreasonable, the court 
may direct payment of Interest at 
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the legal rate for the period of such 
delay. 

N.Y.—In re Halloek’s Will, supra. 

(3) Where legacy had not been 
paid, In whole or in part, within four 
years after issuance of letters tes¬ 
tamentary, but questions warranted’ 
caution by executor, objecting lega¬ 
tee would be allowed interest on her 
legacy, at rate of three per cent per 
annum for period commencing eight 
months from grant of letters. 

N.Y,—In re Rago’s Estate, 141 N.Y. 
S. 2d 40. 

95. Del.—Davidson v. Wilmington. 
Trust Co., 2 A.2d 285, 23 Dcl.Ch. 
3 . 

La.—Succession of Stallings, 1 So.2d 
690, 197 La. 449. 

Mass.—Smith v. Lh f ermore, 10 N.E. 

2d 117, 298 Mass. 223. 

N.Y.—In re Oropsey's Will, 14 N.Y.S. 
2(1 877, 172 Misc. 197—In re Kauf¬ 
man’s Estate, 10 N.Y.S.2<1 616, 170- 
Misc, 436—In re IJremor’s Will, 
281 N.Y.S, 264, 156 Misc. 160, af¬ 
firmed 283 N.Y.S. 159, 157 Misc. 
221 . 

In re Brundage’s Will, 32 N.Y.S. 
2d 393. 

Ohio.—In re Shanafelt’s Estate, 129' 
N.E.2d 816, 164 Ohio St. 268. 

In re Rothschild’s Estate, Prob.> 
114 N.E.2d 143. 

Pa.—Tn ro Sonderowitz’ Estate, 61 
Pa.Dist. Sc Co. 107, 122 Leh.L.J. 
389, 13 Som.Leg.J. 367. 

Tenn.—American Nat. Bank of Nash¬ 
ville v. Embry, 181 S.W.2d 356, 
3 81 Tcnn. 392, 

Tex.—Williams v. Smith, 206 S.W.2d 
208, 140 Tex. 269. 

69 O.J. p 1273 note 4. 

Particular rate of Interest 

(1) Where, through no fault of ex¬ 
ecutor, legacies were not paid Into 
trusts within administrative period, 
and estate had been unliquidated and 
virtually no Income received thereon 
during period of delay, but there 
had been substantial capital gain 
realized on sale of assets, legatees 
would be entitled to receive Interest 
at rate of four per cent on unpaid 
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the rate or amount of income actually earned hy, 
or accruing to, the estate from deposits or invest¬ 
ments of its assets, 96 although, it has been held 
that interest on pecuniary legacies is to be com¬ 
puted on the rate of return earned by the estate, 97 
and not on the legal rate unless the earnings ex¬ 
ceed that rate. 98 

Where a will provides for interest at specified 
rates, the beneficiaries are not entitled to income 
from the fund also. 99 It has been held, how¬ 
ever, that the beneficiaries of a testamentary trust 
would ordinarily be entitled to interest equal to 
such rate as the fund would have earned had 
the legacies been paid into the trust when they 
should have been. 1 Where the legal rate is chang¬ 
ed after the testator's death, a legatee is entitled 
to interest at the rate subsisting while it was ac¬ 
cruing. 2 

Compound interest on legacies is not allowable. 3 

On what amount computed . The interest is to 
be computed and paid on the amount or value of the 
legacy as ascertained. 4 Where partial payments 
have been made on a legacy, the amount due to 
the legatee is to be ascertained by making annual 
rests, adding the interest each year to the prin- 
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cipal, and deducting the payments made during 
the year, the residue being a new principal, 5 pro¬ 
vided this mode of computation does not result 
in allowing compound interest. 6 The proper meth¬ 
od of applying partial payments on a legacy is first 
to discharge any interest that is due and then 
use the balance of the available money to reduce 
the principal sum, 7 but if the payment falls short 
of the interest, the balance of interest is not to 
be added to the principal so as to produce interest. 8 
Where an estate is insufficient to pay legacies in 
full, and they are ratably diminished, or abated, 
the interest is correspondingly diminished; 9 and, 
similarly, where a bequest to a charity exceeds 
the amount or fraction of the testator's estate which 
may lawfully be given to charity, and is reduced 
accordingly, the interest is to be computed on 
the reduced amount. 10 

§ 1362. Estoppel or Waiver of Right to Inter¬ 
est; Mistake 

A legatee may waive interest or be estopped by his 
acts to claim interest on his legacy; where there is a 
mutual mistake as to the time when a legacy is payable, 
interest will not run from the time at which the legacy 
should have been paid. 

A legatee may be estopped by his acts to claim 


balances of their respective lega¬ 
cies from termination of administra¬ 
tive period to date of payment. 

N.Y.—In re Trescott’s Estate, 104 
N.Y.S.2d 478, 199 Misc. 1087, mo¬ 
tion denied 105 N.Y.S.2d 1016. 

(2) Where shares in cemetery as¬ 
sociation were distributed to several 
trusts under will, life beneficiaries 
would be allowed interest at four per 
cent per annum on value of shares 
ns fixed by executors and trustees, 
since if distributions made by asso¬ 
ciation were allocated to principal, 
life beneficiaries would receive no 
income, and, if cestuis received all 
money distributed by association, 
capital asset would be reduced and 
perhaps destroyed. 

N.Y.—In re Johnson's Estate, 282 N. 

Y.S. 806, 156 Misc. 689. 

Tixed outright legacy 
Where interest of legatee in a 
trust fund became a fixed outright 
legacy at the date of the death of 
decedent in the amount of $10,000, 
such legacy was payable to her at 
the expiration of the statutory period 
of seven months with interest at six 
per cent from the date of the end 
of such period, to the date of pay¬ 
ment. 

N.Y.—In re Grabf elder’s Estate, 108 
N.Y.S.2d 529. 

96. Mass.—Loring v. Massachusetts 
Horticultural Soc., 50 N.E. 936, 171 
Mass. 401. 


Pa.—In re Krampel’s Estate, Orph., 
48 Lack.Jur. 93. 

69 C.J. p 1273 note 5. 

97. N.Y.—In re Lutz’ Estate, 107 H. 
Y.S.2d 388, 201 Misc. 539—In re 
Trescott’s Estate, 104 N.Y.S.2d 478, 
199 Misc. 1087, motion denied 105 
N.Y.S.2d 1016. 

In re Cooley's Will, 147 N.Y.S. 
2d 283—In re Potter's Will, 91 N. 
Y.S.2d 438. 

Pa.—In re Riblet’s Estate, 60 Fa. 
Dist. & Co. 423, 30 Erie Co. 185— 
In re Loughin’s Estate, 41 Pa. 
Dist. & Co. 678, 57 Montg.Co. 243. 

In re Elmore’s Estate, Orph., 5 
Fiduciary 65, 103 Pittsb.Leg.J. 31, 
affirmed 108 A.2d 803, 379 Pa. 155- 
In re Heckler’s Estate, Orph., 5 
Fiduciary 110—In re Porter’s 
Trust, Orph., 3 Fiduciary 169. 

98. Pa.—In re Riblet’s Estate, 60 
Pa.Dist. & Co. 423, 30 Erie Co. 185 
—In re Loughin’s Estate, 41 Pa 
Dist. & Co. 678, 57 Montg.Co. 243. 

99. Conn.—First Nat. Bank & Trust 
Co. v. Baker, 1 A.2d 283, 124 Conn. 
577, 118 A.L.R. 339. 

1. N.Y.—In re Trescott’s Estate, 104 
N.Y.S.2d 478, 199 Misc. 1087, mo¬ 
tion denied 105 N.Y.S.2d 1016. 

2. N.J.—Woodward v. Woodward, 28 
N.J.Eq. 119. 

3. N.Y.—In re Schuster’s Will, 3 N. 
Y.S.2d 702, 167 Misc. 194, appeal 
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dismissed 12 N.Y.S.2d 20, 257 App. 
Div. 55, affirmed 29 N.E.2d 392, 284 
N.Y. 569. 

69 C.J. p 1273 note 8. 

4. N.J.—Corpus Juris quoted in 
Phraner v. Stone, 44 A.2d 504, 509, 
137 N.J.Eq. 284. 

Pa.—In re Wahr’s Estate, Orph., 1 
Fiduciary 119, affirmed 88 A.2d 417, 
370 Pa. 382. 

69 C.J. p 1273 note 9. 

5. Mass.—Miller v. Congdon, 14 
Gray 114. 

N.J.—Corpus Juris quoted in Phra¬ 
ner v. Stone, 44 A.2d 504, 509, 137 
N.J.Eq. 284. 

6. N.J.—Corpus Juris quoted in 

Phraner v. Stone, 44 A.2d 504, 509, 
137 N.J.Eq. 284. 

7. Conn.—First Nat. Bank & Trust 
Co. v. Baker, 1 A.2d 283, 124 Conn. 
577, 118 A.L.R. 339. 

D.C.—Whiteside v. Washington Doan 
& Trust Co., 95 F.2d 83, 68 App.D. 
C. 172. 

8. D.C.—Whiteside v. Washington 
Loan & Trust Co., supra. 

9. N.J.—Corpus Juris quoted In 

Phraner v. Stone, 44 A.2d 504, 509, 
137 N.J.Eq. 284. 

69 C.J. p 1273 note 12. 

10. Cal.—In re Fitzgerald's Estate, 
217 P. 773, 62 C.A. 744. 

N.Y.—In re Sloat’s Will, 253 N.Y.S. 
215, 141 Misc. 710. 
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interest on his legacy, as where by wrongfully 
taking possession of land he prevents and delays 
its sale for the payment of legacies, 11 or where 
he receives and accepts without objection the only 
fund out of which interest might be paid, 12 or 
where the delay in payment of legacies is caused 
by controversies and agreements to which he is 
a party, 13 or where he acquiesces in the delay. 14 

A legatee may waive the right to claim interest 
on his legacy, 15 as where he accepts the face amount 
of the legacy, without interest, and giving his re¬ 
ceipt in full, 16 and it has been held that no res¬ 
ervation, disclaimer, or protest of the legatee on 
the receipt of the legacy could create a right to 
interest which was extinguished by the acceptance 
of the legacy, 17 for a legacy is held to be ex¬ 
tinguished by payment so that the incidental in¬ 
terest is also extinguished. 18 

The legatee waives his right to claim interest 
where he enters into a settlement agreement 19 
although his right was not mentioned in the agree¬ 
ment, 20 or by returning the legacy, after it has 
been paid or turned over to him, to the custody 
or control of the executor, 21 or by declining to 
receive the legacy or accept payment thereof, and 
leaving it in the hands of the executor, 22 or by 
failing to take any action, over a long period of 
time, to collect or enforce payment of the legacy, 23 
or by omitting to enforce his rights to interest 
under circumstances tantamount to an agreement to 
waive it, 24 as by failing to claim interest on a 
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partial distribution of the estate, 25 or in a suit or 
action to recover the legacy. 26 

A right to interest is not, however, waived by a* 
mere failure to demand it, 27 or by a failure to* 
apply to the court for a sale of realty, 28 or by ac¬ 
cepting a statutory allowance for maintenance pend¬ 
ing the settlement of the estate; 29 or by a pre¬ 
ferred legatee’s consent to payment of other lega¬ 
cies before payment in full of the bequest to him. 80 * 
Likewise, the mere receipt of a lesser sum than* 
the amount of the legacy and interest due, without 
accepting it as full payment or discharge, does not 
extinguish the right to interest, 31 and a refusal of 
a tender of the face amount of a legacy on condi¬ 
tion that the legatee waive his claim for interest is- 
ineffective to bar the legatee from recovering it 
thereafter, 32 in view of the rule that a tender of 
a less sum than the creditor claims to be due is not 
effectual if coupled with the condition that it is 
payment in full. Failure on the part of a legatee 
to appeal from a decree of partial distribution does 
not estop him to claim interest on his legacy, where 
it makes no reference to interest, for until the* 
final decree is entered the legatee cannot know that 
interest is to be denied him. 33 The fact that a 
legatee is also executor of the estate, and has un¬ 
necessarily delayed the settlement thereof and the 
payment of the legacies, does not estop him to claim* 
interest on his legacy, at least where the delay has 
enhanced, rather than reduced, the value of the es¬ 
tate; 34 and, a fortiori, he is not precluded from 


XX. N.Y.—Haight v. Pino, 42 N.Y.S. 
303, 10 App.Div. 470. 

12. Pa.—In re Bateman's Estate, 21 
Fa.IMst. 475. 

13. Pa.—Appeal of Ziegler, 4 A. 837, 
2 Pa.Cas. 361. 

Prevention of sale of property 

Where executor was directed by 
will to sell property and convert it 
into cash as soon as practicable but 
widow by contract prevented sale of 
one of pieces of property and enjoy¬ 
ed its use or rent and tacitly, If not 
actually, agreed to arrangement by 
which other devisee should have oth¬ 
er house and all royalties and other 
income was added to the estate and 
distributed so that beneficiaries pro¬ 
portionately profited thereby, the 
widow was “estopped” to claim inter¬ 
est on ground of delay in paying the 
bequest. 

Ky.—Maynard's Adm'r v. Maynard, 
146 S.W.2d 343, 285 Ky. 75. 

14. Mass.—Bay ley v. SI oner's Ex’rs, 
160 N.E. 275, 263 Mass. 534. 

Pa,—In re Brandt's Estate, 12$ A, 
672, 279 Fa. 130. 

Kirsch v. Kirsch, Com.PL, 37 
West,L.J. 45. 


15. Cal.—In re Hein's Estate, 90 1\ 
2d 100, 32 O.A.2d 438. 

Md.—Tllghman v. Frazer, 59 A.2d 
781, 191 Md. 132, opinion supple¬ 
mented 62 A.2d 590, 191 Md. 132. 

16. Ill.—Keehnor v. Kinder, 81 Ill. 
App. 23. 

N.Y.—In re Hodgman's Estate, 35 N. 
E. 660, 140 N.Y. 421. 

17. N.Y.—In r© Hodgson’s Estate, 11 
N.Y.S.2d 384, 170 Misc. 897. 

18. N.Y.—In re Hodgson’s Estate, 
supra. 

19. Cal.—In re Hein's Estate, 90 P. 
2d 100, 32 C.A,2d 438. 

20. Cal.—In re Hein’s Estate, su¬ 
pra. 

21. Pa.—In re Starr’s Estate, 42 A. 
530, 190 Pa, 162. 

22. Va.—Cary v. Macon, 4 Call 605, 
8 Va. 605. 

23. S.C.—Ellison v. Mattison, 102 S. 
E. 723, 113 S.C. 412. 

69 C.J. p 1274 note 28. 

24. N.Y.—Cobb v. McCormick, 3 
Dem.Surr. 606. 
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■25. Pa.—In re Brown's Estate, 42* 
A. 890, 190 Pa. 464. 

26. Ala.—Henry v. Henry, 15 So. 916, 
103 Ala. 582. 

27. Pa.—In re Tees’ Estate, 18 Pa. 
Co. 300. 

28. Ill.—In re Eliopulos' Estate, 66 
N.E.2d 183, 328 Ill.App. 389. 

29. Cal.—In re Ballou’s Estate, 183 
I\ 440, 181 C. 61. 

30. Vt.—In re Taft’s Estate, 49 A.2<* 
102, 114 Vt. 505. 

31. N.Y.—In re Hodgson’s Estate, 11 
N.Y.S. 2d 384, 170 Misc. 897. 

Cal.—In re Hubbeli’s Estate, 15 P.2di 
503, 216 C 574. 

32. N.H.—Foster v. McLane, 148 A. 
28, 84 N.H. 203. 

33. Cal.—In re Hubbell’s Estate, 15 
P.2d 503, 216 C. 574. 

34. Neb.—In re Knight’s Estate, 135 
N.W. 379, 91 Neb. 127. 

N.Y.—In re Rohr’s Estate, 260 N.Y. 
S. 181, 145 Misc. 382. 
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•claiming interest, where he was justified in with- 
holding payment of the legacies. 35 

Mistake . Where there is mutual mistake or mis¬ 
apprehension on the part of the. executor and the 
legatee as to the time when a legacy is payable, 
interest will not run from the time at which the leg¬ 
acy should have been paid; 36 but a misapprehen¬ 
sion by the executor, communicated to the legatee 
and acquiesced in by the latter without having ex¬ 
amined the will, does not bar the legatee's right to 
interest from the time when payment of the lega¬ 
cy should have been made. 37 An assent or agree¬ 
ment by residuary legatees that interest shall be 
paid on a legacy cannot be set aside or avoided, on 
the ground of surprise or mistake, merely because 
the amount of interest found to be payable is great¬ 
er than was supposed when the agreement was 
made. 38 

§ 1363. Property or Fund from Which Pay¬ 
able 

A charge of a definite pecuniary legacy or of an 
annuity includes interest thereon unless the testator's 
intention was to the contrary. 

A charge of a definite pecuniary legacy or of 
an annuity includes interest thereon, 39 to the ex¬ 
tent that the legatee is entitled to interest on his 
legacy, unless the testator's intention was to the 
contrary 40 or unless the right to assert such charge 
has been lost by estoppel. 41 A deficiency of a be¬ 
quest of interest on a fund, to be created from 
property which fails to produce such fund, can¬ 
not be paid out of other property otherwise devolv¬ 
ing under the will, in the absence of an intention 
on the part of the testator to that effect, 42 so that, 
where a testator directed a sale of his real estate 
and the payment of certain legacies from the pro¬ 
ceeds, but the proceeds were insufficient to pay 
the legacies in full, interest on the legacies will 
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not be paid from the general estate but will be dis¬ 
regarded 43 

It has been held, however, that an executor may 
not avoid liability for interest on an unpaid legacy 
on the ground that no funds were available for 
payment of the legacy until after the sale of real 
estate, since a general legacy is neither charged on, 
nor permissible of payment from, the proceeds of 
real estate; 44 but where the record has established 
that the residuary estate was sufficient to pay in¬ 
terest, it will come, not from the executors as 
such, but from the residuary estate. 45 Arrearages 
due under a provision of a will providing for 
weekly payments to the testator's widow are pay¬ 
able, with compensatory interest, from the income 
derived from the operation of an insolvent busi¬ 
ness, notwithstanding the will devised the residue 
of the estate to the widow and other legatees in 
equal shares. 46 Where a will created a preferred 
legacy and several other legacies which were un¬ 
paid, and the executors failed to provide interest 
for the legacies, the surrogate may, on its own mo¬ 
tion, provide for payment of the preferred legacy 
with interest and then proportionate payment of 
the general legacies with interest from any mon¬ 
ey remaining in the estate. 47 Dismissal of a peti¬ 
tion of legatees seeking payment of interest on their 
legacies from the assets remaining in the estate, 
which legacies were subordinate to a bequest to 
the testator’s widow, would be taken as establish¬ 
ing that the undistributed assets were no more 
than enough to pay the balance of the unpaid in¬ 
terest on the widow's legacy. 48 

Generally, the income from a sum withheld from 
a legatee is primarily useable for the purpose of 
paying interest on the legacy. 49 Specific bequests 
payable before other legacies may draw interest as 
against the residuary legatee. 50 


35. Vt.—In re Peck’s Estate, 118 A. 
527, 96 Vt. 183. 

36. Pa.—In re Hoffman’s Estate, 3 
Fa.Dist. 6C3. 

37. Pa.—In re Hoffman’s Estate, su¬ 
pra. 

38. Pa.—In re Devine's Estate, 145 
A. 300, 295 Pa. 333. 

39. Iowa.—Jennings v. Schmitz, 20 
N.W.2d 897, 237 Iowa 580. 

69 C.J. p 1193 note 10. 

40. U.S.—Vernon v. D'Wolf, C.C.R. 
I., 28 F.Cas.No. 16,922, 4 Mason 
123. 

69 C.J. p 1193 note 12. 

41. Vt.—Ashley v. Barren, 48 Vt. 
488. 

69 C.J. p 1193 note 13. 


42. Mich.—Osborn v. Winans, 171 N. 
W. 342, 205 Mich. 436. 

69 C.J. p 1193 note 14. 

43. Pa.—In re Douds’ Estate, 20 A. 
2d 913, 145 Pa.Super. 73. 

44. N.T.—In re Cropsey’s Will, 14 
N.Y.S.2d 877, 172 Misc. 197. 

45. Ill.—In re Eliopulos' Estate, 66 
N.E.2d 183, 328 Ill.App. 389. 

Pa.—In re Heckscher’s Estate, Orph., 
35 Del.Co. 385. 

46. N.J.—In re Fox’ Estate, 73 A.2d 
575, 4 N.J. 587. 

47. N.Y.—In re Brundage’s Will, 32 
N.Y.S.2d 393. 

48. Vt.—In re Taft’s Estate, 49 A. 
2d 102, 114 Vt. 505. 

49. N.Y.—In re Cropsey’s Will, 14 
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N.Y.S.2d 877, 172 Misc. 197—-In re 
Lord's Estate, 183 N.Y.S. 131, 112 
Misc. 304. 

50. Ind.—In re McGregor's Estate, 
2 N.E.2d 395, 210 Ind. 546. 
Intention, not shown 

Where there was no relationship 
between testator and residuary lega¬ 
tees and will showed no intention to 
change the rule that general legatees 
have priority over residuary legatees, 
general legatees were entitled to in¬ 
terest from the date the administra¬ 
tion period ended to date general leg¬ 
acies were paid. 

N.Y.—In re Trescott’s Estate, 103 N. 
Y.S.2d 979, 199 Misc. 1087, modi¬ 
fied on other grounds 104 N.Y.S. 
2d 478, 199 Misc. 1087, motion de¬ 
nied 106 N.Y.S.2d 1016. 
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XIII. JOINT AND MUTUAL WILLS 


§ 1364. Definition, Nature, and Construction 

a. Conjoint wills 

b. Counter wills 

c. Double wills 

d. Joint wills 

e. Mutual wills 

f. Reciprocal wills 

g. Wills joint and mutual, joint and re¬ 

ciprocal, or joint, mutual, and re¬ 
ciprocal 

h. Construction and operation 

a. Conjoint Wills 

A conjoint will implies ownership by the testators in 
common. 

A conjoint will implies that the testators own the 
property in common. 61 “Conjoint” and “mutual,” 
as applied to wills, do not mean the same, but refer 
to different types of wills. 52 

b. Counter Wills 

Counter wills are wills by two parties each in favor 
of the other. 

Wills by two parties each in favor of the other 
are sometimes called “counter” wills; 53 as stated 
infra subdivision e of this section, mutual wills, 
and, infra subdivision f, reciprocal wills, have some¬ 
times been called “counter” wills. 

c. Double Wills 

A double will Is that species of Joint and reciprocal 


will In Which each of two testators, Joining in a single 
testamentary instrument, leaves his property to the other 
if the latter survives him. 

The term “double will” has been used to designate 
that species of joint and reciprocal will in which 
each of two testators, joining in a single testamen¬ 
tary instrument, leaves his property to the other if 
the latter survives him. 64 Such a will is not, in and 
of itself, a contract, or of contractual nature, 56 and 
so is not within the rules governing the revocability 
and enforcement of mutual wills, 66 although, as 
stated infra subdivision e of this section, mutual 
wills have sometimes been called “double” wills. As 
appears infra subdivision e (1) of this section, a 
joint will has been referred to as a double will. 

d. Joint Wills 

(1) In general 

(2) As separate wills of parties 
(1) In General 

A Joint will is a single testamentary Instrument con¬ 
stituting or containing the wills of two or more persons, 
and Jointly executed by them. 

It has been said that joint or mutual or reciprocal 
wills have been written about by the courts for a 
long time, without any very clear result or defini¬ 
tion. 57 

A “joint will” is a single testamentary instrument 
constituting or containing the wills of two or more 
persons, and jointly executed by them 68 as their 


Residuary legatee 

Under will which, after specific 
bequests, to be paid in cash in full 
before other legacies, bequeathed 
designated amount in trust to build 
and maintain Young Mon's Christian 
Association in specified city, and res¬ 
idue to designated beneficiary, Young 
Men's Christian Association hold 
"residuary legatee" as against which 
specific legacies would draw interest 
at expiration of year from death of 
testatrix. 

Ind.—In re McGregor's Estate, 2 N. 
E,2d 295, 210 Ind, 546. 

51. N.D.—Collins v. Ktroup, 3 N.W.2d 
742, 71 N.D. 670. 

52 . N.D.—Collins v. Stroup, supra. 
Mutual wills see infra subdivision o 

of this section. 

Will hold conjoint and not mutual 
Where husband and wife executed a 
will together, but there was no con¬ 
tract between them to dispose of 
their property in a particular man¬ 
ner, each in consideration of the oth¬ 
er, the will was a conjoint will, and 
not a mutual will. 

N.D.—Collins v. Stroup, supra. 


53. N.J.—Deseumour v. Rondel, 74 
A. 703, 76 N.J.Eq. 304, 308. 

54. Ky.—Wright v. Wright, 285 &W. 
188, 215 Ky. 394. 

69 OX p 1207 note 98. 

Such will as individual will of tes¬ 
tator dying first see infra subdivi¬ 
sion d (2) (b) of this section. 

55. Pa.—In ro Cawley's Estate, 20 
A. 567, 136 Pa. 628, 10 U.It.A, 93. 

55. Pa.—In ro Cawley's Estate, su¬ 
pra. 

57. Tex.—Garland v. Meyer, Civ. 
App., 169 S.W.2d 531. 

58. Cal.— Corpus Juris cited In 

Daniels v. Bridges, 267 P.2d 343, 
345, 123 C.A.2d 585. 

Iowa.— Corpus Juris cited la Culver 
v. Hess, 14 N.W.2d 692, 694, 234 
Iowa 877—In re Johnson's Estate, 
10 N.W,2d 664, 667, 233 Iowa 782, 
148 A.L.R. 748. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
1183, 194 Or. 257. 

Tenn.— Corpus Juris cited in Rich¬ 
mond v. Richmond, 227 S.W.2d 4, 
6, 195 Tenn. 704, 

I 69 C.J. p 1295 note 59. 

282 


"Will" defined generally see supra $ 

1 . 

Leading case 

Ill.—Frasier v. ratterson, 90 N.B. 
216, 243 Ill. 80, 27 L.R.A.,E.S., 508„ 
17 Ann.Cas. 1003. 

Other definitions 

(1) A testamentary instrument 
jointly signed by two or more per¬ 
sons. 

W.Va.—In re Reed's Estate, 26 S.E. 
2d 222, 224, 125 W.Va. 555. 

(2) One where the same Instru¬ 
ment is made the will of two or more 
persons and is jointly signed by them. 
Ill.—Frazier v. Patterson, 90 N.K. 

216, 243 Ill. 80. 

National Bank of Austin v. Emer¬ 
son, 82 N.E.2d 382, 38$, 335 Ill. 
App. 494. 

(3) One where the same Instrument 
is made the will of two or more per¬ 
sons and is jointly signed by them, 
and disposes of property jointly held 
by them, 

Fla.—Hall v. Roberts, 1 So.2d 579„ 
580, 14$ Fla. 444. 
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respective wills. 59 The term has been held to mean 
no more than a plurality of wills appearing in the 
same instrument; 60 but in some circumstances sepa¬ 
rate wills may be regarded as tantamount to a joint 
will. 61 

A joint will is not necessarily either mutual 62 or 
reciprocal, 63 although it may be either or both, as 
discussed infra subdivision g of this section. A 
joint will has been referred to as a double will. 64 

The nature and characteristics of joint wills have 
been held not a debatable question. 65 

The usual rules as to wills appear to apply to 
joint wills as far as the testamentary aspects thereof 
are concerned. 66 

The fact that two wills are encompassed within 
one instrument is within itself ineffectual to estab¬ 
lish the character of that instrument as a joint will 
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or contract, 67 nor does the mere designation of that 
instrument as a joint will make it such in law or 
fact, 68 since its character must be determined alone 
by its terms. 69 

Contractual element . It is the contractual element 
which distinguishes joint wills from other wills. 70 
There is a contractual element in a joint will for 
the benefit of the survivor. 71 A joint will which 
imports a contract is enforceable in equity. 72 

(2) As Separate Wills of Parties 

(a) In general 

(b) Will giving property of first decedent 

to survivor 

(c) Will disposing of property of one 

maker only 

(d) Holographic will signed by two per¬ 

sons 


(4) A written instrument executed 
and published by two or more per¬ 
sons, disposing of property owned 
jointly, in common, or in severalty 
by them. 

Ill.—Platz v. Walk, 121 N.E.2d 483, 
485, 3 I11.2d 313—Peck v. Drennan, 
103 N.E.2d 63, 66, 411 Ill. 31—Frese 
v. Meyer, 63 N.E.2d 768, 770, 392 
Ill. 59—Curry v. Cotton, 191 N.E. 
307, 309, 356 Ill. 538. 

(5) A single testamentary instru¬ 
ment, which contains the wills of two 
or more persons, is executed jointly 
by them and disposes of property 
owned jointly, in common, or in sev¬ 
eralty by them. 

Tex.—Dickerson v. Yarbrough, Civ. 
App. f 212 S.W.2d 975, 978. 

(6) Further definitions. 

3ST.C.—In re Cole’s Will, 87 S.E. 962, 
171 N.C. 74. 

-69 C.J. p 1295 note 59 [a]. 

Instruments held joint wills 

(1) Wher4 husband and wife exe- 
-cuted a joint instrument disposing of 
property held and used by both to the 
survivor for life, with remainder to 
their sons on death of survivor, in¬ 
strument was a joint will having a 
contractual element, and was binding 
on surviving spouse. 

Iowa.—Culver v. Hess, 14 N.W.2d 
692, 234 Iowa 877. 

(2) Other instruments. 

Fla.—Hall v. Roberts, 1 So.2d 679, 
146 Fla. 444. 

Ill.—Peck v. Drennan, 103 N.E.2d 63, 
411 Ill. 31. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258. 

N.Y.—Tutunjian v. Vetzigian, 64 1ST. 
Y.S.2d 140, affirmed 83 N.Y.S.2d 184, 
274 App.Div. 910, affirmed 87 N.E. 
2d 275, 299 N.Y. 315. 

N.D.—Collins v. Stroup, 3 N.W.2d 
742, 71 N.D. 679. 


Pa.—Walker v. Walker, Com.PL, 32 
West.L.J. 91. 

Instruments held not joint wills 

Tex.—Winston v. Griffith, 128 S.W.2d 
25, 133 Tex. 348. 

Garland v. Meyer, Civ.App., 169 
S.W.2d 531. 

59. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 C.A.2d 585. 

60. Tenn.—Richmond v. Richmond, 
227 S.W.2d 4, 195 Tenn. 704. 

61. W.Va.—Wilson v. Starbuck, 182 
S.E. 539, 116 W.Va. 554, 102 A.L.R. 
485. 

All elements of joint will present 

Where circumstances surrounding 
making of separate but identical wills 
by husband and wife, whereby each 
becomes sole beneficiary of other, are 
such that all elements of joint will 
are present, wills will be regarded as 
tantamount to joint will. 

W.Va.—Wilson v. Starbuck, supra. 

62. Cal.— Corpus Juris cited in 

Daniels v. Bridges, 267 P.2d 343 
345, 123 C.A.2d 585. 

Ill.—Platz v. Walk, 121 N.E.2d 483, 3 
Ill.2d 313—Curry v. Cotton, 63 N. 
E.2d 768, 392 Ill. 59. 

National Bank of Austin v. Emer¬ 
son, 82 N.E.2d 382, 335 Ill.App. 494. 
Tex.—Corpus Juris cited In Nye v. 
Bradford, Civ.App., 189 S.W.2d 889, 
affirmed 193 S.W.2d 165, 144 Tex. 
618, 169 A.L.R. 1. 

69 C.J. p 1295 note 60. 

63. Cal.— Corpus Juris cited in 

Daniels v. Bridges, 267 P.2d 343, 
345, 123 C.A.2d 585. 

Ill.—Platz v. Walk, 121 N.E.2d 483, 
3 Ill.2d 313—Curry v. Cotton, 63 N. 
E.2d 768, 392 Ill. 59. 

National Bank of Austin v. Emer¬ 
son, 82 N.E.2d 382, 335 Ill.App. 494. 
69 C.J. p 1295 note 61. 

A joint will which Is not reciprocal 
is simply the individual personal will 
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of each of the persons signing it, and 
is subject to the same rules that 
would apply if the will were several. 
Ill.—In re Edwards’ Estate, 120 N.E. 
2d 10, 3 Ill.2d 116—Frazier v. Pat¬ 
terson, 90 N.E. 216, 243 Ill. 80, 27 
L.R.A.,N.S. I 508, 17 Ann.Cas. 1003. 

National Bank of Austin v. Emer¬ 
son, 82 N.E.2d 382, 335 Ill.App. 494. 

64. N.D.—Collins v. Stroup, 3 N.W.2d 
742, 71 N.D. 679. 

65. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S.W. 
2d 165, 144 Tex. 618, 169 A.L.R. 1. 

66. U.S.—Awtry's Estate v. C. I. R., 
C.A.8, 221 F.2d 749. 

67. Tex.—Garland v. Meyer, Civ. 
App., 169 S.W.2d 531. 

68. Tex.—Dickerson v. Yarbrough, 
Civ.App., 212 S.W.2d 975—Garland 
v. Meyer, Civ.App., 169 S.W.2d 531. 

69. Tex.—Garland v. Meyer, supra. 

70. Iowa.—In re Schroeder’s Estate, 
293 N.W. 492, 228 Iowa 1198. 

When contractual aspect arises 
Where joint will is executed in pur¬ 
suance of agreement not to revoke, 
contractual aspect of the matter does 
not arise on probate, but only when 
agreement is sought to be established 
as a claim against testator’s estate 
or in a proceeding at law or in equity 
against deceased testator’s represen¬ 
tatives. 

Ind.—Manrow v. Deveney, 33 N.E.2d 
371, 109 Ind.App. 264. 

71. Iowa.—Hale v. Iowa-Des Moines 
Nat. Bank & Trust Co., 51 N.W.2d 
421, 243 Iowa 303—Luthy v. Sea- 
burn, 46 N.W.2d 44, 242 Iowa 184 
—DeJong v. Huyser, 11 N.W.2d 566, 
233 Iowa 1315—In re Johnson's Es¬ 
tate, 10 N.W.2d 664, 233 Iowa 782, 
148 A.L.R. 748. 

72. N.Y.—Azzara v. Azzara, 151 N.Y. 
S.2d 458. 
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(a) In General 

A Joint will is, in effect, the separate will of each 
maker, and may be probated as such on the death of each. 

A joint will is, in legal effect, the separate will 
of each of the persons executing it as makers, 73 
the fact that it is signed by both or all of them not 
affecting its validity or effect as the will of either, 
or any one, of them, 74 and the execution by the 
other or others being mere surplusage, so far as 
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concerns its effect as the will of each signer; 75 - 
indeed, a joint will that is not capable of being 
separated as the separate will of each maker should 
not be probated. 76 So, on the death of any one of 
the makers, the instrument may be probated as his 
or her last will and testament, although the other 
maker or makers are yet in life, 77 and, if not re¬ 
voked, it may again be probated at the death of the 
other maker, or successively at the death of each 
of the others, as the will of decedent; 78 or, if it 


73. Cal.—Daniels v. Bridges, 267 P. 

2d 343, 123 C.A,2d 585. 

N.X-—In re Opper’s Wills, 107 A.2d 
348, 31 N.XSuper. 508. 

N.Y.—In re Rentall’s Will, 60 N.Y.S. 
2d 646. 

Ohio.—In re Weaver’s Estate, 2 Ohio 
Supp. 58. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Pa.— Corpus Juris quoted i» In re 
Siple’s Estate, 4 Pa.Dist. & Co.2d 
25, 31, 6 Fiduciary 396, 54 Lanc.Rev. 
331. 

Tenn.—Popejoy v, Peters, 121 S.W.2d 
538, 173 Tenn. 484. 

69 C.J. p 12D5 note 63. 

“It must not appear on the face of 
the paper that to give it effect as the 
sole will of any testator would be 
contrary to his intention, or that it is 
impossible to ascertain how he would 
have it operate as his sole will.” 
Tenn.—Richmond v. Richmond, 227 
S.W.2d 4, 6, 195 Tenn. 704. 

Husband and wife 

U.S.—Awtry’s Estate v. C. I. R., C.A. 
8, 221 F.2d 749. 

Separate property or estates; sepa¬ 
rate disposition 

(1) Where two persons, owning 
separate property, unite in executing 
the same instrument aa their last 
will, such joint will is construed aa 
if they had executed two separate and 
distinct instruments. 

N.D.—Collins v. Stroup, 3 N.W.2d 742, 
71 N.P. 679. 

(2) If testators mean to treat their 
several estates separately and noth¬ 
ing appears to prevent execution of 
paper writing as single will of either 
of testators on his or her death, joint 
instrument can be sustained. 

Tenn.—Richmond v. Richmond, 227 S. 

W.2d 4, 195 Tenn. 704. 

<3) Where husband and wife made 
a joint will, by which each gave to 
survivor all personal property of one 
first dying, survivor gavo to specified 
churches all personal property which 
survivor might own at time of death, 
and each gave to survivor life estate 
in realty owned at time of death of 
one first dying, husband and wife 
made separate disposition of their 
separate property. 

Tenn.—Buchanan v. Willis, 255 S.W. 
2d 8, 105 Tenn. 18. 


Joint will as “other will” of survivor 

Where joint will of husband and 
wife was admitted to probate as last 
will and testament of wife, who pre¬ 
deceased husband, and as such oper¬ 
ated as her separate will, and hus¬ 
band received entire estate without 
qualification, and where will also con¬ 
tained provision for disposition of 
property of survivor, joint will was 
“other will” of husband who execut¬ 
ed another will after wife’s death, 
within statute requiring that bene¬ 
ficiary in any other of testator’s wills 
filed in surrogate’s office be named in 
petition for probate. 

N.Y.—In re Elwyn’s Will, 135 N.Y.S, 
2d 431, 285 App.Div. 91. 

74. Cal.—Daniels v. Bridges, 267 1\ 
2d 343, 123 C.A.2d 585. 

N.O.—In re Colo's Will, 87 S.E. 962, 
171 3NT.C. 74. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Pa.— Corpus Juris quoted in In re 
Siple’s Estato, 4 Pa.Dist. <& Co.2d 
25, 31, 5 Fiduciary 396, 54 Lanc.Rov. 
331, 

Z7o joint operation 

There can bo no such thing as a 
will which is joint in operation, since 
the joint instrument must operate 
severally as to each testator and bo 
probated as the will of each. 

Or.—Florey v, Meeker, 240 P.2d 1177, 
194 Or. 257. 

75. N.C.—In re Colo’s Will, 87 S.E. 
962, 171 N.C. 74. 

Pa.— Corpus Juris quoted ia In re 
Siple’s Estate, 4 Pa.DIst. & Co.2d 
25, 31, 5 Fiduciary 396, 54 Lanc.Rev. 
331. 

7ft. N.D.—Collins v. Stroup, 3 N.W. 
2d 742, 71 N.D. 679. 

77. U.S,—McFarland v. Campbell, C. 
A.Tex., 218 F.2d 855—Scofield v. 
Bethea, C.A.Tox., 170 F.2d 934, cer¬ 
tiorari denied 69 S.Ct. 811, 336 U.S, 
044, 93 L.Kd. 1101. 

Ill.—Plata v. Walk, 121 N.E.2d 483, 
3 I11.2d 313—Pock v. Drennan, 103 
N.E,2d 63, 411 III. 31—Curry v. Cot¬ 
ton, 191 N.E. 307, 356 Ill. 538. 
Kan.—Zabel v. Stewart, 109 P.2d 177, 
153 Kan. 272. 

N.X—In re Opper's Wills, 107 A.2d 
348, 31 N.XSuper. 508. 
j N.D.—Collins v. Stroup, 3 N.W,2d 742, 
71 N.D. 679. 


Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Tenn.—Popejoy v. Peters, 121 S.W.2di 
538, 173 Tenn. 484. 

Tex.— Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 169, 144 
Tex. 618, 169 A.L.R. 1. 

69 C.X p 1296 note 66. 

Probate of will and payment of be¬ 
quests 

Under will executed by husband 
and wife, payment of bequests pro¬ 
vided for therein out of estate of wife 
after her death and while husband 
was living, and admission of will to 
probate as her will, held proper. 
Tox.—Aniol v. Aniol, 94 S.W.2d 425, 
127 Tex. 676. 

Property of both parties passing 
Where surviving spouse secured 
probate of Joint will and took under 
it pursuant to its terms, property of 
both passed according to its terms. 
Kan.—Beall v. Hardle. 279 P.2d 276, 
177 Kan. 353. 

78. U.S.—Scofield v. Bethea, C.A. 

Tex., 170 F,2d 934, certiorari denied 
69 S.Ct. 811, 336 U.S. 944, 93 L.Ed. 
1101 . 

Ill.—Plats v. Walk, 121 N.E.2d 483, 3 
I11.2d 313—Peck v. Drennan, 103 N. 
E.2d 63, 411 HI. 31—Curry v. Cot¬ 
ton, 191 N.E. 307, 356 111. 538. 

Kan.—JSnbel v. Stewart, 109 P.2d 177, 
153 Kan. 272. 

N.X—In re Opper’s Wills, 107 A.2d 
348, 31 N.XSuper. 508. 

N.I).—Collins v. Stroup, 3 N,W.2d 
742, 71 N.D. 679. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Tenn.—Popejoy v. Peters, 121 S.W.2d 
538, 173 Tenn. 484. 

Tex.— Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 144 Tex. 
618, 169 A.L.R. 1. 

69 C.X p 1296 note 68. 

Revocation of joint will see infra 9 
1366 a. 

Probate necessary to rights of benefi¬ 
ciaries 

Probate of will after death of sur¬ 
vivor was necessary fully to mature 
the right of beneficiaries thereunder, 
notwithstanding previous probate of 
will after death of other testator. 
Tex.—Dickerson v. Yarbrough, Civ. 
App., 223 S.W.2d 535. 
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has not been probated at the death of the first 
testator, as his will, it may be probated as the wills 
of both after the death of the other testator; 79 and 
separate probate on the death of each testator has 
been required in order to make the wills effective. 80 
A joint will cannot be probated as the will of both or 
all the makers, after the death of one, while another 
or others survive; 81 and the survivor of a joint 
will is not divested of any portion of his or her 
estate merely because the joint will becomes ir¬ 
revocable, even by consent, after the death of the 
testator first to die. 82 

The revocation of a joint will by one of the 
makers, or by operation of law so far as it relates 
to and affects his property or estate, does not affect 
its validity as the will of the other maker or mak¬ 
ers, 88 except where it was clearly intended by the 
testators to be effective as the will of both or neither, 
in which case, if it is revoked or ineffective as to 
one, it fails as the will of the other also. 84 

Where the joint will of two persons is conditional, 
and the condition making it the will of one of them 
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does not happen, or becomes impossible, the instru¬ 
ment is the will of the other only. 85 

Time from which wiU speaks . A joint will speaks 
as to each testator, 86 or as to the property of each, 87 
from the time of his death. 

(b) Will Giving Property of First Decedent 
to Survivor 

A Joint will wholly reciprocal in its provisions and 
providing that the survivor shall succeed, at the death of 
the maker first to die, to all of the latter's estate is, in 
effect, only the separate will of the one dying first. 

A will, executed jointly by two persons, which is 
wholly reciprocal in its provisions, and provides in 
terms or effect that the survivor of the signers shall 
succeed, at the death of the one first to die, to all 
of the latter’s estate and interest, is in legal effect 
merely the separate will of the one dying first, 88 
and on the death of the first testator, making the will 
effective, and its establishment in probate, the joint 
instrument has served its full purpose, and has no 
further existence as the will of the survivor. 88 This 
result is not affected by the existence of a statute. 


79. Ind.—Black v. Richards, 95 Ind. 
184. 

Ohio.—Betts v. Harper, 39 Ohio St. 
639. 48 Am.R. 477. 

WUl made to take effect after death 
of "both 

A joint will made by two persons 
to take effect after death of both may 
not be admitted to probate during life 
of either, but may be admitted to pro¬ 
bate after death of both. 

Ind.—Mountz v. Brown, 81 N.E.2d 374, 
119 Ind.App. 38. 

Devise of entire estate or life estate 

Where a joint will devises the en¬ 
tire estate, or a life estate, to the 
survivor, with the remainder to third 
persons, such will is ordinarily enti¬ 
tled to be probated on the death of 
each of the testators. 

Iowa.—Culver v. Hess, 14 N.W.2d 692, 
234 Iowa 877—In re Johnson’s Es¬ 
tate, 10 N.W.2d 664, 233 Iowa 782, 
148 A.L.R. 748. 

80. U.S.—Awtry’s Estate v, C. I. R., 
C.A.8, 221 F.2d 749. 

81. U.S.—McFarland v. Campbell, C. 
A.Tex., 213 F.2d 855. 

Fla.—Hall v. Roberts, 1 So.2d 579, 
146 Fla. 444. 

69 C.J. p 1296 note 70. 

82. U.S.—McFarland v. Campbell, C. 
A.Tex., 213 F.2d 855. 

Effect of obligation not to make dif¬ 
ferent will 

Where husband and wife made 
joint wills, providing that neither 
should make a different will without 
the other’s consent and that the sur¬ 
vivor should have a life estate in all 
community or separate property, re¬ 


mainder to charity, surviving wife 
was not divested of any of her prop¬ 
erty by the joint will, by her separate 
will, or by estoppel with respect to 
anything in her husband’s separate 
will, notwithstanding any contractual 
obligations not to make a different 
will. 

U.S.—McFarland v. Campbell, supra. 

83. Ariz.—In re Anderson's Will, 141 
P. 723, 16 Ariz. 185. 

84. OkL—Burkhart v. Rogers, 273 P. 
246, 134 Okl. 219. 

85. Okl.—Rogers v. Mosier, 245 P. 
36, 121 Okl. 213. 

86. Or.—Florey v. Meeker, 240 F.2d 
1177, 194 Or. 257. 

Time from which will speaks general¬ 
ly see supra §§ 629-631. 

87. N.Y.—Ralyea v. Venners, 280 N. 
Y.S. 8, 155 Misc. 539. 

Interest passing 

Under Iowa law, no interest in de¬ 
cedent’s property passes by joint mu¬ 
tual will until the death of decedent. 
U.S.—Awtry’s Estate v. C. I. R., C.A. 
8, 221 F.2d 749. 

Community property agreement 

Although community property 
agreement was, in form, the will of 
husband and wife, it could not be¬ 
come effective as husband's will un¬ 
til his death, although his right to 
dispose of his property by will, after 
wife's death was limited by provi¬ 
sions of the agreement. 

Wash.—In re Dunn’s Estate, 197 P.2d 
606, 31 Wash.2d 512. 

88. Iowa.— Corpus Juris cited in 

Jennings v. McKeen, 65 N.W.2d 
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207, 209, 245 Iowa 1206—Culver v. 
Hess, 14 NYW.2d 692, 234 Iowa 877 
—In re Johnson’s Estate, 10 N.W. 
2d 664, 233 Iowa 782, 148 A.L.R. 748. 
N.T.—In re Elwyn’s Will, 135 N.Y.S. 

2d 431, 285 App.Div. 91. 

69 C.J. p 1296 note 75. 

As “double will’’ see supra subdivi¬ 
sion c of this section. 

Reciprocal wills: 

In general see infra subdivision f 
of this section. 

Will both joint and reciprocal see 
infra subdivision g of this sec¬ 
tion. 

89. Iowa.— Corpus Juris cited in 

Jennings v. McKeen, 65 N.W.2d 207, 
209, 245 Iowa 1206—-Culver v. Hess, 
14 N.W.2d 692, 234 Iowa 877—In re 
Johnson’s Estate, 10 N.W.2d 664, 
233 Iowa 782, 148 A.L.R. 748. 

Kan.— Corpus Juris cited in In re 
Pennington’s Estate, 148 F.2d 516, 
519, 158 Kan. 495. 

N.Y.—In re Elwyn’s Will, 135 N.Y.S. 

2d 431, 285 App.Div. 91. 

69 C.J. p 1296 note 76. 

Termination of relationship 
Where two persons make wills in 
favor of each other, and no provision 
is made for an alternative devise or 
bequest of estate to third party if 
named beneficiary dies before maker 
of will, the will of testator who dies 
first terminates whatever mutual re¬ 
ciprocal or other relationship existed 
between them, and the survivor is 
free to make a different disposition of 
his property by will or otherwise. 
Kan.—In re Pennington's Estate, 148 
P,2d 516, 158 Kan. 495. 
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intended to prevent lapses, which preserves to the 
heirs of a devisee who predeceases the testator the 
right to succeed thereto, and such statute has no 
application. 90 It has been pointed out that such a 
will is not, strictly speaking, a joint will, since it is 
not the will of two persons, but that of only one of 
them. 91 

Where, however, the reciprocal character of a 
joint will is limited to less than the whole of the 
survivor’s estate, and the instrument includes a be¬ 
quest or devise by him to some third person or class 
of persons, then to that extent the will is the in¬ 
dividual will of the survivor, and as such may be 
established and carried out after his death; 92 and 
a joint will which undertakes not only to dispose 
of the property of the first to die, but of the property 
of the survivor as well, is effective as the will of 
the survivor, in the absence of a later will by him. 93 

(c) Will Disposing of Property of One Mak¬ 
er Only 

A will Jointly executed by two persons and In form 
and terms their joint will, but disposing only of prop¬ 
erty owned solely by one, is not the joint will of both, 
but is his individual will. 

A testamentary instrument which is in form and 
terms the joint will of two or more persons, and is 
jointly executed by them, but which disposes only 
of property owned solely by one of them, is not the 
joint will of both or all the signers, 94 but is the 
separate and individual will of the one by whom is 
owned the property disposed of thereby, and is 
valid as such, at his death, as if it has not been 


signed by the other or others, 95 whose acts in the 
premises are to be treated as mere surplusage, and 
disregarded. 96 

(d) Holographic Will Signed by Two Persons 

A will purporting to be the Joint will of two persons, 
signed by both and the holograph of one, may be valid 
as his will, although invalid as the other person's. 

While there obviously cannot be a joint holo¬ 
graphic will, since the same will cannot be written 
by two persons, as discussed infra § 1365, a will pur¬ 
porting to be the joint will of two persons, which is 
signed by both of them, and is the holograph of 
one, may be valid as his will, notwithstanding its 
invalidity as the will of the other, 97 in accordance 
with the general rules, considered supra § 205, as 
to the effect on a holographic will of words, not in 
the handwriting of the testator, which amount mere¬ 
ly to surplusage. 

e. Mutual Wills 

(1) In general 

(2) Single will 

(1) In General 

Mutual wills are the separate wills of two or more 
persons which are reciprocal In their provisions, or wills 
executed in pursuance of a compact or agreement be¬ 
tween two or more persons to dispose of their property, 
to each other or to third persons, In a particular mode 
or manner. 

The term “mutual will” has frequently been used 
by the courts interchangeably with “reciprocal 
will,” 98 and with the same meaning," and, oc¬ 
casionally, as meaning a joint will; 1 the terms 


90. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

Lapse of legacies or devises in gen¬ 
eral see supra §§ 1197-1222. 

91. Ala.—Schumaker v. Schmidt, 44 
Ala. 454, 4 Am.il. 135. 

Joint will as will of two or more per¬ 
sons see supra subdivision d (1) of 
this section. 

92. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

93. N.Y.—:In re Elwyn’s Will, 135 N. 
Y.S.2d 431, 285 App.Div. 91. 

94. Ohio.—Kunnen v. Zurline, 13 
Ohio Dec. 098, 2 Cinc.Super. 440. 

95. Ark.—Colo v. Shelton, 276 S.W. 
993, 160 Ark. 695, 43 A.L.K. 1008. 

69 C.J. p 1297 note 82. 

96. Kan.—Moore v. Samuelson, 193 
P. 369, 107 Kan. 744. 

69 C.J. p 1297 note 83. 

97. Ark.—George v. Smith, 227 S.W. 
2d 952, 216 Ark. 896. 

N.C.—In re Cole's Will, 87 S.E. 962, 
171 N.C. 74. 

Holographic wills in general see su¬ 
pra §£ 200-207. 


98. III.—Platz v. Walk, 121 N.E.2d 

483, 3 Ill.2d 313—Monninger v. 

Koob, 91 N.E.2d 411, 405 Ill. 417— 
Frese v. Meyer, 63 N.E.2d 768, 392 
Ill. 59—Curry v. Cotton, 191 N.E. 
307, 356 Ill. 538. 

Iowa.—Maurer v. Johansson, 274 N. 

W. 99, 223 Iowari02. 

Ky.—Wright v. Wright, 285 S.W. 188, 
215 Ky. 394. 

Okl.—Royston v. Besett, 83 P.2d 874, 
183 Okl. 643. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Tex.—Corpus Juris quoted in Hick¬ 
man v. Harrell, Civ.App., 211 S.W. 
2d 374, 379, reversed on other 
grounds 215 S.W.2d 876, 147 Tex. 
396. 

69 C.J. p 1297 note 88. 

“Mutual" defined generally see Mu¬ 
tual 64 C.J.S. p 1082. 

99. Ill.—Platz v. Walk, 121 N.E.2d 
483, 3 I11.2a 313—Monninger v. 
Koob, 91 N.E.2d 411, 405 Ill. 417— 
Frese v. Meyer, 63 N.E.Sd 768, 392 
Ill. 59—Curry v. Cotton, 191 N.E. 
307, 356 Ill. 538. 

286 


Kan.—In re Pennington's Estate, 148 
l>.2d 516, 158 Kan. 495. 

Minn.—Mosloski v. Gamble, 283 N.W, 
378, 191 Minn. 170. 

Or.—Ankeny v. Lieuallen, 113 P.2d 
1113, 169 Or. 206, suit dismissed on 
other grounds 127 P.2d 735, 169 Or, 
206. 

Tex.— Corpus Juris guotsd, in Hick¬ 
man v. Harrell, Civ.App., 211 S.W. 
2d 374, 379, reversed on other 
grounds 215 S.W.2d 876, 147 Tex. 
390. 

69 C.J. p 1297 note 88. 

Distinction 

However, reference has been made 
to "the distinction between a mutu¬ 
al will and just merely a reciprocal 
will." 

Wash.—Auger v. Shideler, 161 P.2d 
200, 203, 23 Washed 505. 

1. Tex.— Corpus Juris quoted in 
Hickman v. Harrell, Civ.App,, 211 
S.W.2d 374, 379, reversed on other 
grounds 215 S.W.2d 876, 147 Tex. 
396. 

69 C.J. p 1297 note 89. 
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“joint wills” and “mutual wills” are sometimes in¬ 
aptly used interchangeably. 2 

So, a mutual will has been defined as one in which 
two or more testators make reciprocal, 3 or mutual, 4 
provisions for, or in favor of, each other; and 
mutual wills have been held to be the separate wills 
of two or more persons which are reciprocal in 
their provisions. 6 Under other authorities, the term 
“mutual,” so far as it relates to wills, appears to be 
applied and confined by the courts to wills which 
are executed in pursuance of a compact or agree¬ 
ment between two or more persons to dispose of 


their property, either to each other or to third per¬ 
sons, in a particular mode or manner, 6 each in con¬ 
sideration of the other. 7 There are cases in which 
the word “mutual” is used in describing wills exe¬ 
cuted in accordance with a common intention but 
not in the performance of any contract between the 
parties. 8 

Mutual wills have been said to be sometimes called 
“reciprocal,” 9 “double,” 10 or “counter” 11 wills. 

Mutual wills may be in separate instruments or 
in the same instrument; 12 but they have also been 
defined as separate instruments. 13 


2. Ill.—Platz v. Walk, 121 N.E.2d 
483, 3 Ill.2d 313—Curry v. Cotton, 
191 N.E. 307, 356 Ill. 538. 

3. Iowa.—Culver v. Hess, 14 N.W. 2d 
692, 694, 234 Iowa 877—In re John¬ 
son’s Estate, 10 N.W.2d 664, 233 
Iowa 782, 148 A.L.R. 748. 

Minn.—Mosloski v. Gamble, 283 N.W. 

378, 379, 191 Minn. 170. 

N.D.—Collins v. Stroup, 3 N.W.2d 742, 
745, 71 N.D. 679. 

4. Minn.—Mosloski v. Gamble, 283 
N.W. 378, 379, 191 Minn. 170. 

N.D.—Collins v. Stroup, 3 N.W. 2d 
742, 71 N.D. 679. 

5. Cal.—Daniels v. Bridges, 267 P.2d 
343, 345, 123 C.A.2d 585. 

Ill.—In re Edwards’ Estate, 120 N.E. 
2d 10, 3 Ill.2d 116—Frazier v. Pat¬ 
terson, 90 N.E. 216, 243 Ill. 80, 27 
L.R.A.,N.S., 508, 17 Ann.Cas. 1003. 

National Bank of Austin v. Emer¬ 
son, 82 N.E.2d 382, 335 Ill.App. 494. 
Iowa.—Child v. Smith, 282 N.W. 316, 
225 Iowa 1205. 

Pa.—In re Swenk’s Estate, 108 A.2d 
825, 827, 176 Pa.Super. 513. 

W.Va.—In re Reed's Estate, 26 S.E. 
2d 222, 125 W.Va. 555. 

Similar definition, 

Mutual wills are the separate in¬ 
struments of two or more persons, 
which are reciprocal in their terms or 
provisions and by which each testator 
makes testamentary disposition in fa¬ 
vor of the other. 

Ill.—Platz v. Walk, 121 N.E.2d 483, 
485, 3 I11.2d 313—Monninger v. 
Koob, 91 N.E.2d 411, 405 Ill. 417— 
Frese v. Meyer, 63 N,E.2d 768, 392 
Ill. 59—Curry v. Cotton, 191 N.E. 
307, 309, 356 Ill. 538. 

Wills held mutual 

(1) Wills of husband and wife un¬ 
der which, except for minor legacies, 
each named the other spouse as bene¬ 
ficiary. 

Okl.—Royston v. Besett, 83 P.2d 874, 
183 Okl. 643. 

(2) Other wills. 

Ill.—Frese v. Meyer, 63 N.E.2d 768, 
392 Ill. 59. 

N.J.—Trust Co. of New Jersey v. 
Greenwood Cemetery, 32 A.2d 519, 
21 N.J.Misc. 169. 


6. Iowa.—Luthy v. Seaburn, 46 N. 
W.2d 44, 46, 242 Iowa 184—Culver 
v. Hess, 14 N.W.2d 692, 234 Iowa 
877—In re Johnson’s Estate, 10 N. 
W.2d 664, 233 Iowa 782, 148 A.L.R. 
748—Maloney v. Rose, 277 N.W. 
572, 224 Iowa 1071— Corpus Juris 
cited in Maurer v. Johansson, 274 
N.W. 99, 101, 223 Iowa 1102. 

Mo.— Corpus Juris cited in Peterson 
v. Bledsoe, 241 S.W.2d 375, 376, 362 
Mo. 258. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257— Corpus Juris cited in 
McGinn v. Gilroy, 165 P.2d 73, 79, 
178 Or. 24. 

Tex.—Dickerson v. Yarbrough, Civ. 
App., 212 S.W.2d 975— Corpus Juris 
quoted in Hickman v. Harrell, Civ. 
App., 211 S.W.2d 374, 379, reversed 
on other grounds 215 S.W.2d 876, 
147 Tex. 396— Corpus Juris cited 
in Nye v. Bradford, Civ.App., 189 
S.W.2d 889, affirmed 193 S.W.2d 165, 
144 Tex. 618, 169 A.L.R. 1. 

69 C.J. p 1297 note 91. 

Use of plural pronouns 

In absence of any oral evidence to 
effect that joint will executed by hus¬ 
band and wife was executed pursuant 
to contract to make mutual will, mere 
fact that husband and wife signed 
will jointly and frequently used pro¬ 
nouns “we,” “us,” and “our” did not 
make will a mutual will. 

Tex.—City of Corpus Christ! v. Cole¬ 
man, Civ.App., 262 S.W.2d 790. 

Wills held mutual 

Iowa.—Luthy v. Seaburn, 46 N.W.2d 
44, 242 Iowa 184—Maloney v. Rose, 
277 N.W. 572, 224 Iowa 1071. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258. 

Tex.—Murphy v. Slaton, 273 S.W.2d 
588, 154 Tex. 15—Belkin v. Ray, 
176 S.W.2d 162, 142 Tex. 71. 

Wills held not mutual 

(1) Where joint will of husband 
and wife disposed of their communi¬ 
ty property, but did not show on its 
face that they had entered into con¬ 
tract to make joint disposition of 
their property, joint will was not also 
a mutual will. 

Tex.—Dufner v. Haymen, Civ.App., 
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263 SW.2d 662, refused no reversi¬ 
ble error. 

(2) Other wills. 

Ill.—Durbin v. Durbin, 42 N.E.2d 964, 
315 Ill.App. 238. 

Mo.—Peterson v. Bledsoe, 241 S.W.2d 
375, 362 Mo. 258. 

N.Y.—In re Strong’s Will, 12 N.Y.S. 

2d 544, 171 Misc. 445. 

N.D.—Collins v. Stroup, 3 N.W.2d 742, 
71 N.D. 679. 

Tex.—City of Corpus Christi v. Cole¬ 
man, Civ.App., 262 S.W.2d 790. 

7. Iowa.—Luthy v. Seaburn, 46 N.W. 
2d 44, 242 Iowa 184—Culver v. 
Hess, 14 N.W.2d 692, 234 Iowa 877 
—In re Johnson’s Estate, 10 N.W. 
2d 664, 233 Iowa 782, 148 A.L.R. 
748—Maloney v. Rose, 277 N.W. 
572, 224 Iowa 1071—Maurer v. Jo¬ 
hansson, 274 N.W. 99, 223 Iowa 
1102. 

N.D.—Collins v. Stroup, 3 N.W.2d 742, 
71 N.D. 679. 

Tex.—Dickerson v. Yarbrough, Civ. 
App., 212 S.W.2d 975, 978. 

8. Or.—Florey v. Meeker, 240 P.2d 
1177, 194 Or. 257—McGinn v. Gil¬ 
roy, 165 P.2d 73, 178 Or. 24. 

9. Ky.—Wright v. Wright, 285 S.W. 
188, 215 Ky. 394. 

10. Ky.—Wright v. Wright, supra. 

11. Ky.—Wright v. Wright, supra. 

12. Iowa.—In re Johnson's Estate, 10 
NW.2d 664, 233 Iowa 782, 148 A.L. 
R. 748—Maurer v. Johansson, 274 
N.W. 99, 223 Iowa 1102—Campbell 
v. Dunkelberger, 153 N.W. 56, 172 
Iowa 385. 

Minn.—Mosloski v. Gamble, 283 N.W. 
378, 191 Minn. 170. 

N.Y.—Olsen v. Olsen, 70 N.Y.S.2d 838, 
189 Misc. 1046. 

“The fact that there are two in¬ 
struments instead of one does not 
change the legal aspects of the situa¬ 
tion if the evidence is clear and satis¬ 
factory that the intent was to have 
the instrument speak as mutual and 
reciprocal wills.” 

Iowa.—Child v. Smith, 282 N.W. 316, 
321, 225 Iowa 1205. 

13. Ill.—Platz v. Walk, 121 N.E.2d 
483, 3 I11.2d 313—In re Edwards’ 
Estate, 120 N.E.2d 10, 3 IIL2d 116 
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The designation of a will as mutual, by the par¬ 
ties, does not make it such either in law or in 
fact. 14 The fact that two wills are made con¬ 
currently does not establish them as mutual wills ; 15 
but the wills themselves, by appropriate language 
used, may show that they are mutual, 16 and sur¬ 
rounding circumstances 17 and parol evidence 18 may 
be introduced to show the mutuality. 

The usual rules as to wills appear to apply to 
mutual wills as far as the testamentary aspects there¬ 
of are concerned. 19 

Mutual or reciprocal wills are said to have come 
into the law late 20 and to have received question¬ 
ing consideration and tardy recognition. 21 Mutual 
wills may be made and enforced in equity. 22 

Contractual element. It is the contractual element 
which distinguishes mutual wills from other wills. 23 
There is a contractual element in a mutual will for 
the benefit of the survivor. 24 


(2) Single Will 

Mutual wills containing no provision for third persons 
constitute a single will, which is that of the first to die 
and has no further existence as the survivor's will. 

Mutual wills, if they contain no provision for 
third persons, constitute a single will, 25 which is 
the will of the first to die 26 and has no further exist¬ 
ence as the will of the survivor. 27 However, a 
joint and mutual will executed by a husband and 
a wife has been held to operate as the will of the 
husband, where he survives his wife. 23 

f. Reciprocal Wills 

Reciprocal wills are those In which each of two 
or more testators makes a testamentary disposition in 
favor of the other or others. 

“Reciprocal wills” are those in which each of 
two or more testators makes a testamentary disposi¬ 
tion in favor of the other or others, 29 under a 


—Monninger v. Koob, 91 N.E.2d 
411, 405 Ill. 417—Frazier v. Pat¬ 
terson, 90 N.E. 216, 243 Ill. SO, 27 
L.R.A.,N.S., 508, 17 Ann.Cas. 1003 
—Frese v. Meyer, 63 N.E.2d 768, 
392 Ill. 59—Curry v. Cotton, 191 N. 
E. 307, 356 Ill. 538. 

National Bank of Austin v. Emer¬ 
son, 82 N.E.2d 382, 335 Ill.App. 494. 
Fa.—In re Swenk’s Estate, 108 A.2d 
825, 176 3?a.Super. 613. 

14. Tex.—Dickerson v. Yarbrough, 
Civ.App., 212 S.W.2d 975. 

15. Minn.—Mosloski v. Gamble, 253 
N.W. 378, 191 Minn, 170. 

16. Minn.—Mosloski v. Gamble, su¬ 
pra. 

17. Minn.—Mosloski v. Gamble, su- 
pra. 

ia Minn.—Mosloski v. Gamble, au- 
pra. 

19. U.S.—Autry's Estate v, C. I. R., 
C.A.8, 221 F.2d 749. 

20. Minn.—Mosloski v. Gamble, 253 
N.W. 378, 191 Minn. 170. 

21. Minn.—Mosloski v. Gamble, su¬ 
pra. 

22. Iowa.—Child v. Smith, 282 N. 
W. 316, 225 Iowa 1205. 

Enforcement of agreement to make 
mutual wills see Infra 9 1367 f. 

23. Iowa.—Culver v, Hess, 14 N.W. 
2d 692, 234 Iowa 877—In re John¬ 
son's Estate, 10 N.W.2d 664, 233 
Iowa 782, 148 A.L.R. 748—In re 
Schroedcr's Estate, 293 N.W. 492, 
228 Iowa 1198. 

Whan contractual aspect arises 

Where mutual will is executed in 
pursuance of agreement not to re¬ 
voke, contractual aspect of the mat¬ 
ter does not arise on probate, but 
only when agreement is sought to 
be established as a claim against tes¬ 


tator’s estate or in a proceeding at 
law or in equity against deceased 
testator's representatives. 

Ind.—Manrow v. Deveney, 33 N.E. 
2d 371, 109 Ind.App. 264. 

24. Iowa.—Jennings v. MoKoen, 65 
N.W.2d 207, 245 Iowa 1206—Hale 
v. Iowa-Des Moines Nat. Bank & 
Trust Co., 51 N.W.2d 421, 243 Iowa 
303—Luthy v. Sunburn, 46 N.W.2d 
44, 242 Iowa 184—In ro Johnson’s 
Estate, 10 N.W,2d 664, 233 Iowa 
782, 148 A.L.R, 748—Anderson v. 
Anderson, 164 N.W. 1042, 181 Iowa 
578. 

25. Iowa.—Maloney v. Rose, 277 N. 
W. 572, 224 Iowa 1071—Maurer v. 
Johansson, 274 N.W. 99, 223 Iowa 
1102 , 

Mutual wills of husband and wife 

Iowa.—Maloney v. Rose, 277 N.W. 
572, 224 Iowa 1071. 

26. Iowa.—Maloney v. Rose, supra— 
Maurer v. Johansson, 274 N.W. 99, 
223 Iowa 1102. 

27. Iowa.—Maloney v. Rose, 277 N. 
W. 572, 224 Iowa 1071—Maurer v. 
Johansson, 274 N.W. 99, 223 Iowa 
1102 . 

W.Va.—In re Reed's Estate, 26 S.E. 
2d 222, 125 W.Va. 555—Wilson v. 
Starbuok, 182 S.E. 539, 110 W.Va. 
554, 102 A.L.R. 485. 

Contra In re Herb's Estate, Orph., 
34 Berks Co. 305. 

Anti-lapse statute Inapplicable 
(1) The anti-lapse statute did not 
apply so as to raise presumption that 
testator intended his bequest to go 
to the heirs of the devisee in case 
devisee predeceased him, whore tes¬ 
tator had executed a mutual will 
with his wife and she had died first, 
since wills constituted only the will 
of wife and had no existence after 
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her death as a will of testator, and 
hence testator had no will to revoke 
and there was no will under which 
heirs of testator’s wife could take 
under the anti-lapse statute. 

Iowa.—Maurer v. Johansson, 274 N. 
W. 99, 223 Iowa 1102. 

(2) Where husband and wife exe¬ 
cuted mutual wills, each leaving all 
property to other spouse, wife's will 
became inoperative on death of hus¬ 
band, and her property descended as 
intestate property to her hoirs at 
law; heirs at law of husband, who 
predeceased wife, could not take her 
property on her death, under statute 
providing that, if doviseo should die 
before testator, devisee's heirs would 
inherit property devised to him, since 
mutual will of wife ceased to exist 
on husband's death and there was no 
will under which heirs of husband 
could take. 

Iowa.—Maloney v. Rose, 277 N.W. 
572, 224 Iowa 1071. 

28. N.Y.—In re Rentall'a Will, 60 
N.Y.S.Sd 646. 

29. Ill.— Corpus Juris cited in Noipp 
v. Toolen, 38 N.E.2d 980, 981, 313 
Ill.App. 28. 

Minn.—Mosloski v. Gamble, 283 N, 
W. 378, 191 Minn. 170. 

N.J.—Deseumer v* Rondel, 74 A. 

703, 706, 76 N.J.Eq. 394. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
1183. 194 Or. 257—Ankeny v. Lieu- 
alien, 113 P.2d 1113, 169 Or. 206, 
suit dismissed on other grounds on 
rehearing 127 F.2d 735, 169 Or. 
206. 

69 C.J. p 1297 note 93. 

Other definition 

Reciprocal wills are the separate 
instruments of two or more persons, 
the terms of such wills being re¬ 
ciprocal, by which each testator 
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similar plan, 30 either by executing separate wills 
or by all uniting in the same will, 31 a will of the 
latter sort, or one both joint and reciprocal, being 
sometimes termed a “double” will, as discussed supra 
subdivision c of this section. 

Reciprocal wills have been held to be sometimes 
called “double” 32 or “counter” 33 wills; and by some 
authorities the term “mutual” has been applied to 
reciprocal wills, as considered supra subdivision e 
of this section. 

The separate wills of two persons, which are 
reciprocal in their provisions, giving the property 
of each to the other, are not inherently contractual 
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where the wills do not so declare and there is no 
evidence of an agreement by the testators to that 
effect. 34 

A reciprocal will is entitled to probate on the 
death of either party. 35 

g. Wills Joint and Mutual, Joint and Reciprocal, 
or Joint, Mutual, and Reciprocal 

A will may be Joint and mutual, joint and reciprocal, 
mutual and reciprocal, or Joint, mutual, and reciprocal. 

A will, or wills, may be both joint and mutual, 36 
joint and reciprocal, 37 mutual and reciprocal, 38 or 
joint, mutual, and reciprocal. 39 


makes testamentary disposition in fa¬ 
vor of the other. 

Ill.—Platz v. Walk, 121 N.E.2d 483, 
3 I11.2d 313—Monninger v. Koob, 
91 N.E.2d 411, 405 Ill. 417—Frese 
v. Meyer, 63 N.E.2d 768, 392 Ill. 
59—Curry v. Cotton, 191 N.E. 307, 
356 Ill. 538. 

Wills held reciprocal 
Okl.—Royston v. Besett, 83 P.2d 874, 
183 Okl. 643. 

Wills held not reciprocal 

N.Y.—In re Strong's Will, 12 N.Y. 

S.2d 544, 171 Misc. 445. 

Tex.—Winston v. Griffith, 128 S.W. 
2d 25, 133 Tex. 348. 

Evidence held to show execution 
of reciprocal wills. 

Colo.—Trindle v. Zimmerman, 172 P. 

2d 676, 115 Colo. 323. 

N.J.—Trust Co. of New Jersey v. 
Greenwood Cemetery, 32 A.2d 619, 
21 N.J.Misc. 169. 

30. Ill.—Neipp v. Toolen, 38 N.E.2d 
980, 313 Ill.App. 28. 

Similar definition 

Tex.—Dickerson v. Yarbrough, Civ. 
App., 212 S.W.2d 975, 978. 

31. Minn.—Mosloski v. Gamble, 283 
N.W. 378, 191 Minn. 170. 

Pa.—In re Cawley’s Estate, 20 A. 

567, 136 Pa. 628, 10 L.R.A. 93. 

Porm separate or joint 

A reciprocal will may be separate 
or joint in form. 

Minn.—Mosloski v. Gamble, 253 N.W. 
378, 191 Minn. 170. 

32. Tex.—Dickerson v. Yarbrough, 
Civ.App., 212 S.W.2d 975. 

33. Tex.—Dickerson v. Yarbrough, 
supra. 

34. Kan.—In re Pennington’s Estate, 
148 P.2d 516, 158 Kan. 495. 

35. Or.—Ankeny v. Lieuallen, 113 
P.2d 1113, 169 Or. 206, suit dis¬ 
missed on other grounds on rehear¬ 
ing 127 P.2d 735, 169 Or. 206. 

30. Ill.—Platz v. Walk, 121 N.E. 483, 
3 Ill.2d 313—Curry v. Cotton, 63 
N.E.2d 768, 392 Ill. 59. 

National Bank of Austin v. Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494. 

97 C.J.S.—19 


Iowa.—Culver v. Hess, 14 N.W.2d 
692, 234 Iowa 877—In re Johnson’s 
Estate, 10 N.W.2d 664, 233 Iowa 
782, 148 A.L.R. 748. 

69 C.J. p 1297 note 4. 

Determination in particular case 
Determination of whether wills of 
husband and wife are joint and mu¬ 
tual wills is to be made from the 
facts and circumstances of the par¬ 
ticular case. 

Ill.—In re Edwards’ Estate, 120 N.E. 
2d 10, 3 I11.2d 116. 

Burden of proof is on party claim¬ 
ing joint will is also mutual will to 
establish that fact by preponderance 
of evidence. 

Tex.—City of Corpus Christi v. Cole¬ 
man, Civ.App., 262 S.W.2d 790. 
Document held joint and mutual will 
of husband and wife 

(1) Where estranged husband and 
wife entered into property settle¬ 
ment agreement whereby it was 
agreed that, in event of death of 
one of parties before the other, title 
of deceased in property should pass 
and vest in survivor and, on death 
of survivor, title should vest in par¬ 
ties’ son or his heirs, the agreement 
was in legal effect a joint and mutual 
will of the parties thereto. 

Mich.—Getchell v. Tinker, 289 N.W. 
156, 291 Mich. 267. 

(2) Other documents. 

Ill.—In re Edwards’ Estate, 120 N.E. 
2d 10, 3 I11.2d 116. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Tex.—Nye v. Bradford, Civ.App., 189 
S.W.2d 889, affirmed 193 S.W.2d 
165, 144 Tex. 618, 169 A.L.R. 1. 
Will held fair and just 
Mo.—Stewart v. Shelton, 201 S.W. 2d 
395, 356 Mo. 258. 

37. Ill.—Platz v. Walk, 121 N.E. 483, 
3 IU.2d 313—Curry v. Cotton, 63 N. 
E.2d 768, 392 Ill. 59. 

69 C.J. p 1298 note 5. 
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Double wills see supra subdivision 
c of this section. 

Joint and reciprocal will as individ¬ 
ual will of testator dying first see 
supra subdivision d (2) (b) of this 
section. 

38. Cal.—Notten v. Mensing, 67 P.2d 
734, 20 C.A.2d 694. 

Ind.—Lawrence v. Ashba, 69 N.E. 2d 
568, 115 Ind.App. 485. 

Will held not mutual and reciprocal 
Tex.—City of Corpus Christi v. 
Coleman, Civ.App., 262 S.W.2d 790. 

39. Kan.—Warwick v. Zimmerman, 
270 P. 612, 126 Kan. 619—Lewis 
v. Lewis, 178 P. 421, 104 Kan. 269. 
A joint will may be mutual and 

reciprocal in its terms, and it fre¬ 
quently is. 

Minn.—Mosloski v. Gamble, 283 N.W. 
378, 191 Minn. 170. 

Instrument held testamentary and 
entitled to probate. 

N.Y.—In re Johnston’s Estate, 53 N. 

Y.S.2d 212, 186 Misc. 533. 

Particular language and provisions 

(1) Where formal opening and 
closing of will were worded in first 
person plural, will was jointly exe¬ 
cuted with common witnesses and 
single attestation clause, and con¬ 
tained reciprocal provisions, will was 
joint, mutual, and reciprocal. 

Iowa.—Jennings v. McKeen, 65 N.W. 

2d 207, 245 Iowa 1206. 

(2) Will executed by husband and 
wife and providing that survivor 
should have and hold all their prop¬ 
erty and that at death of survivor 
their estate should be equally divid¬ 
ed between nearest of kin to husband 
and wife was a reciprocal and mutual 
joint will. 

Tex.—Dickerson v. Yarbrough, Civ. 
App., 212 S.W.2d 975. 

(3) Undertaking between two peo¬ 
ple to pass, on death of maker first 
to die, his or her property to sur¬ 
vivor is in fact a joint, mutual, and 
reciprocal will, admissible to pro¬ 
bate if executed with necessary for¬ 
malities. 

Ya.—Spinks v. Rice, 47 S.E.2d 424, 
187 Ya. 730. 



§ 1364 WILLS 

A joint and mutual will is one instrument executed 
jointly by two or more persons, the provisions of 
which are reciprocal; 40 each will, in one instru¬ 
ment, is a unilateral act, 41 and its execution creates 
no right in the legatees or devisees, 42 since the will 
is ambulatory until the death of the testator. 43 For 
a will to be both joint and mutual, it must be the 
will of two or more persons contained in a single 
testamentary instrument, jointly executed by them 
pursuant to an agreement or compact to dispose 
of their respective estates either to each other or to 
third parties in some certain manner; 44 the distin¬ 
guishing characteristic of such a will is the covenant 
or contract made by the testamentary parties there¬ 
to pursuant to which the will is jointly executed. 45 
The word “joint” goes to the form, and the word 
“mutual” goes to the substance, of what is denomi¬ 
nated as a “joint and mutual will.” 46 The nature 


97 C.J.S. 

and characteristics of joint and mutual wills have 
been held not a debatable question. 47 

A will that is both joint and reciprocal is an 
instrument executed jointly by two or more persons 
with reciprocal provisions, and shows on its face 
that the bequests are made one in consideration of 
the other. 48 

h. Construction and Operation 

In construing Joint or mutual wills, the intention of 
the testators, as indicated by the terms thereof, must 
prevail; and the will must be read in the light of any 
contemporaneous agreement between the parties. 

If the parties agreed to make joint or mutual wills, 
then the terms of the written wills will govern; 40 
the testators’ intention, as expressed in the wills, 
must prevail. 60 A joint will must be read in the 
light of a contemporaneous agreement between the 


40. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 345, 123 C.A.2d 585. 

Other definition 

“A will that is both joint and mu¬ 
tual is one executed jointly by two 
or more persons, the provisions of 
which shows on its face that the de¬ 
vises are made one in consideration 
of the other." 

Ill.—Jacoby v. Jacoby, 96 N.B.2d 
362, 365, 342 Ill.App. 277—National 
Bank of Austin v. Emerson, 82 N. 
E.2d 382, 386, 335 Ill.App. 494. 

S3 C.J. p 837 note 78 [a], 

41. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 C.A.2d 685. 

42. Cal.—Daniels v. Bridges, su¬ 
pra. 

43. Cal.—Daniels v. Bridges, su¬ 
pra. 

44. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S.W. 
2d 165, 344 Tex. 618, 169 A.L. 
R. 1. 

Similar statement 
Before a joint will can be con¬ 
strued as also being a mutual will, 
it must be shown, either from ex¬ 
trinsic evidence or on the face of 
the will itself, that the parties had 
entered into a contract to make a 
joint disposition of their property. 
Tex.—Dufner v. Haynen, Civ.App., 
2C3 S.W.2d 662, refused no revers¬ 
ible error. 

45. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S.W. 
2d 165, 144 Tex. 618, 169 A.L.R. 1. 

48. Or.—Florey v. Meeker, 240 P.2d 
1177, 194 Or. 257. 

47. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S. 
W.2d 165, 144 Tex. 618, 169 A.L. 
R. 1. 

48. Ill.—Platz v. Walk, 121 N.E.2d 
483, 3 I11.2d 313—Frose v. Meyer, 
63 N.E.2d 768, 770, 392 Ill. 59- 


Curry v. Cotton, 191 N.E. 307, 309, 
356 Ill. 538. 

49. Tenn.—Harris v. Morgan, 12 
Tenn.App. 445. 

Construction and operation of agree¬ 
ment see infra § 13 67 d. 

Property passing under will or agree¬ 
ment see infra § 1368. 

All property passing to survivor 
N.J.—Trust Co. of New Jersey v. 
Greenwood Cemetery, 32 A.2d 519, 
522, 523, 21 N.J.Misc. 169. 

Absolute estate not limited by other 
provisions 

Where mutual or reciprocal wills 
of two sisters vested absolute es¬ 
tates in survivor, absolute estate 
was not limited by subsequent in¬ 
consistent provision that estate 
should go to others in the event that 
the sister "shall not survive mo 
long enough to receive my residuary 
estate into her custody and control;" 
and subsequent provision giving the 
estate to others in event the sister 
did not survive "long enough" to 
recoive the estate into her "custody 
and control" was too ambiguous to 
indicate intention to avoid the abso¬ 
lute vesting of estate In survivor. 
N.J.—Trust Co. of Now Jersey v. 
Greenwood Cemetery, supra. 

Beneficiaries taking only under sur¬ 
vivor's will 

Where two sisters made wills iden¬ 
tical in form and context, each giv¬ 
ing to the other the residue after 
payment of debts and burial expenses, 
and then naming beneficiaries to 
whom the property should ultimately 
go, it was not intention of testa¬ 
trices that such other persons should 
take identical bequests under each 
will, but it was intended that they 
should only take under the will of 
survivor. 

N.J.-—Trust Co. of New Jersey v. 
Greenwood Cemetery, supra. 
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Beneficiaries other than survivor 
held excluded 

Tex.—Winston v. Griffith, 128 S.W. 
2d 25, 133 Tex. 348. 

Election by wife despite waiver of 
dower 

Where husband and wife executed 
mutual wills and wife's will con¬ 
tained a waiver of her dower and 
homestead rights in real estate own¬ 
ed by husband at his death, will did 
not irrevocably bind wife to such 
waiver, since wife still had right 
on death of husband to elect wheth¬ 
er to take under husband's will or 
at law. 

Wis.—Polak v. Polak, 22 N.W.2d 
153, 248 Wis. 425. 

50. Pa.—In re Sharar’s Estate, 7 
A.2d 606, 136 Pa.Kuper. 478. 

Proceeds of insurance policy as part 
of estate 

Pa.—In re Sharar's Estate, supra. 

Meaning of “community property” 

The legal effect of statements in 
wills of husband and wife that prop¬ 
erty was community property bet- 
cause of having been acquired joint¬ 
ly after marriage was that by the 
term "community property" was 
meant the property acquired joint¬ 
ly after marriage. 

Tex.—Belkin v. Ray, 176 &W.2d 162, 
142 Tex. 71, 

Common-disaster clause; death from, 
natural causes 

Under terms of childless spouses' 
mutual wills, containing common- 
disaster clause, substitute executor 
who was also legatee was entitled 
to net estate as sole legatee and 
to letters testamentary on wife's 
death after that of husband, where 
both died from natural causes. 

N.Y.—In re Johnston's Estate, 64 
N.Y.S.2d 543, 186 Misc. 540. 
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parties; 51 the will and the agreement are of equal 
force, and, combined, they must evidence the inten¬ 
tion of the parties; 52 and the intention of the 
testators that the limitations and provisions of an 
agreement to make a joint will shall be applied in 
the construction and effect to be given to the will 
may be indicated by recitals in the will. 5 3 

The language of a particular joint will of a 
husband and a wife has been held to indicate a 
design to deal contractually with the estate of the 
survivor, and not to be intended to be fully per¬ 
formed on the death of the husband, who was sur¬ 
vived by the wife. 54 

Where mutual wills contain no compact or agree¬ 
ment binding on the survivor, persons named as 
those to whom property belonging to the survivor 
at his death shall be devised derive no contractual 
rights by reason of the mutual wills. 55 

A provision in a joint and mutual will requiring 
that a certain amount of the appraisal value of land 
be paid to certain persons within a certain time after 
the death of the surviving testator will be construed 
as a charge against the land. 56 

A reciprocal testamentary undertaking between 
two persons to pass, on the death of the maker 
first to die, his or her property to the survivor, 
which undertaking fundamentally and intrinsically 
bears and has all the necessary qualities of a will, 
but lacks formal execution, should be considered in 
its entirety in construing a phrase therein, 57 and the 
meaning of the phrase ascertained from the entire 
context; 68 if the language is still susceptible of 
more than one meaning, resort may be had to parol 
proof to explain the ambiguity. 59 Reciprocal con¬ 
tracts executed by a husband and a wife, who own 
their property in joint ownership, each purporting 
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to convey to each other a present interest in all 
property of the grantor, and reserving the use and 
possession to the grantor during his or her lifetime, 
is to be construed as a whole in determining the 
intention of the parties; 60 whether it was intended 
by them that reciprocal wills should be substituted 
for the contracts, and used instead of the contracts 
and prior arrangements to carry out their wishes 
and desires must be determined from that which 
takes place when the wills are executed and there¬ 
after. 61 

Rights of survivor or third parties . The rights 
of the survivor 62 or of third party beneficiaries, 63 
under a joint or mutual will, are fixed and deter¬ 
mined according to the terms of the will. 

Effectiveness of will after party's death . Where 
a husband and wife make wills at the same time, 
the lack of ambiguity in the husband’s will does not 
preclude an inquiry as to whether his will remains 
in force after his wife’s death. 64 

An abortive will , executed jointly by a husband 
and a wife with the intention of making a joint 
will operative on their deaths with respect to prop¬ 
erty they then owned, cannot be construed as a 
contract creating a remainder interest in the bene¬ 
ficiaries with a life estate reserved to the sur¬ 
vivor. 66 

Vesting of title. On the death of a husband who 
had made mutual or reciprocal wills with his wife, 
under which, except for minor legacies, wife was 
named beneficiary, the title to his property, except 
that bequeathed by the minor legacies, vests im¬ 
mediately in his wife, although his will has not 
been probated. 66 

Where husband and wife execute joint and mutual 
wills granting community property owned by them 


51. N.Y.—Ralyea v. Verniers, 280 N. 
Y.S. 8, 155 Misc. 539. 

Tutunjian v. Vetzigian, 64 N.Y. 
S.2d 140, affirmed 83 N.Y.S.2d 184, 
274 App.Div. 910, affirmed 87 N. 
E.2d 275, 299 N.Y. 315. 

Absolute gift to survivor not quali¬ 
fied 

Absolute gift in provision giving 
survivor all property owned by hus¬ 
band and wife jointly or severally 
was not qualified by subsequent pro¬ 
vision that, on death of both in com¬ 
mon accident or on survivor’s death, 
all survivor’s property was given to 
children. 

N.Y.—Ralyea v. Venners, 280 N.Y.S. 
8, 155 Misc. 539. 

Limitation, to common accident 

Application of joint will executed 
by husband and wife, giving surviv¬ 
or all property owned by husband 


and wife jointly or severally, and 
providing that, on death of both in 
common accident or on death of sur¬ 
vivor, survivor’s property was given 
to children, was not limited to com¬ 
mon accident in which both might 
be killed simultaneously or one be 
instantly killed and other survive 
temporarily. 

N.Y.—Ralyea v. Venners, supra. 

52. N.Y.—Ralyea v. Venners, supra. 

53. Wis.—In re Schefe's Estate, 52 
N.W.2d 375, 261 Wis. 113. 

54. N.J.—Sellyei v. Lecso, 101 A.2d 
26, 28 N.J.Super. 593. 

55. N.Y.—Bennett v. Bennett, 81 N. 
Y.S.2d 653, 193 Misc. 553. 

56. N.M.—Brown v. Brown, 208 P. 
2d 1081, 53 N.M. 379. 

57. Va.—Spinks v. Rice, 47 S.E.2d 
424, 187 Va. 730. 
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'58. Va.—Spinks v. Rice, supra. 

59. Va.—Spinks v. Rice, supra. 

60. IT. S.—Hale v. Campbell, D.C. 
Iowa, 46 F.Supp. 772. 

61. U.S.—Hale v. Campbell, supra. 

62. Iowa.—Child v. Smith, 282 N.W. 
316, 225 Iowa 1205—Anderson v. 
Anderson, 164 N.W. 1042, 181 Iowa 
578. 

Ky.—Smith v. Newton, 213 S.W.2d 
1002, 308 Ky. 136. 

63. Iowa.—Child v. Smith, 282 N.W. 
316, 225 Iowa 1205. 

64. W.Va.—In re Reed’s Estate, 26 
S.E.2d 222, 125 W.Va. 555. 

65. Ky.—Puckett v. Hatcher, 209 S. 
W.2d 742, 307 Ky. 160. 

66. Okl.—Royston v. Besett, 83 P. 
2d 874, 183 Okl. 643. 
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to the survivor for life with remainders over, the 
estates of the remaindermen vest on the death of 
the wife and the probate of the will, 67 and the sur¬ 
viving husband is without power thereafter to direct, 
by his own will, the disposition of the property on 
his death. 68 

Effectiveness against innocent purchaser . Mutual 
wills executed, in accordance with an agreement, 
by husband and wife who own realty as tenants 
by the entirety, do not affect the record title as a 
conveyance would, and are not effective as against 
an innocent purchaser without notice. 69 

§ 1365. Power to Make and Validity 

With some qualifications, Joint, mutual, or reciprocal 
wills, or wills combining some or all of these qualities, are 
generally regarded as valid. 

The validity of joint wills, or wills executed by 
two or more persons, was at one time denied by the 
courts, 70 for reasons which, it has been pointed out, 
related rather to questions of probate than to the 
powers of the several testators; 71 the division long 
thought to exist among the authorities on the validity 


of such instruments appears to have derived large¬ 
ly from semantic difficulties. 72 At the present time, 
however, it is settled beyond question that there is 
no legal objection to uniting the wills of two or 
more persons in a single instrument, if the disposi¬ 
tions of the property of each maker are severable 
from those of the others, and the instrument is 
capable of being given effect, at the death of each 
maker, as his will, 73 although there cannot be a 
joint holographic will, since two persons obviously 
cannot write a single will. 74 So, it has been declared 
that joint wills have received firm recognition and 
judicial sanction in doubtless all jurisdictions, 75, 
that joint wills are upheld when based on a con¬ 
tract, 76 and that joint, mutual, and reciprocal wills, 
although embodying contractual obligations, are 
now universally recognized. 77 However, there is 
no such thing known to the law as a will, whether 
or not called a joint will, by which two or more per¬ 
sons attempt to treat the property of both or all as 
a common fund, and to make dispositions thereof 
which can take effect only on the death of the sur¬ 
vivor of such persons, and such a will is not valid, 


67. Tex.—Wipff v. Wipff, Civ.App., 
209 S.W.2d 947. 

68. Tex.—Wipff v. Wipff, supra. 

69. N.Y.—In re Scarantino's Will, 
124 N.Y.S.2d 62. 

70. N.C.—Clayton v. Liverman, 19 
N.C, 558. 

69 C.J. p 1298 note 7. 

71. Pa.—In re Cawley’s Estate, 20 
A. 567, 136 Pa. 628, 10 L.R.A. 93. 

69 C.J. p 1298 note 7. 

72. Tenn.—Richmond v. Richmond, 
227 S.W.2d 4, 195 Tenn. 704. 

73. Ark.—George v. Smith, 227 S.W. 
2d 952, 216 Ark. 896. 

N.Y.—Tutunjian v. Vetzigian, 87 N.E. 

2d 275, 299 N.Y. 315. 

Ohio.—In re Weaver’s Estate, 2 Ohio 
Supp. 58. 

Pa.—In re Siple’s Estate, 4 Pa.Dist. 
& Co.2d 25, 5 Fiduciary 396, 54 
Danc.Rov. 331. 

Tenn.—Richmond v. Richmond, 227 
S.W.2d 4, 195 Tenn. 704—Topejoy 
v. Peters, 121 S.W.2d 538, 173 
Tenn. 484. 

69 C.J. p 1298 note 9. 

Joint will as separato will of each 
maker see supra $ 1364 d (2). 
Modem and generally recognized 
view 

Kan.—Zabel v. Stewart, 109 P.2d 177, 
153 Kan. 272. 

The test seems to be that if the 
will may be probated separately for 
each testator without regard to the 
fact that the other is living, then 
the double will is valid. 

N.D.—Collins v. Stroup, 3 N.W.2d 
742, 71 N.D. 679. 


Validity of joint wills recognized 

Ill.—Jacoby v. Jacoby, 96 N.E.2d 
362, 342 IU.App. 277. 

Kan.—Zabel v. Stewart, 109 P.2d 
177, 153 Kan. 272. 

N.D.—Collins v. Stroup, 3 N.W,2d 
742, 71 N.D. 679. 

Will of husband and wife 

(1) Especially between husband 
and wife, joint wills are valid. 

Iowa.—Luthy v. Seaburn, 46 N.W.2d 

44, 242 Iowa 184. 

(2) Joint will of husband and wife 
by which each made a separate dis¬ 
position of his or her property was 
valid. 

Tenn.—Buchanan v. Willis, 255 S.W. 
2d 8, 195 Tenn. 18. 

(3) A joint will of husband and 
wife which gave all property of the 
one first dying to the survivor abso¬ 
lutely, and provided for gift over 
in evont of simultaneous deaths or 
death of both spouses before pro¬ 
bate, was not conditional or contin¬ 
gent on Its face so as to preclude 
probate thereof as wife’s will when 
she died subsequently to husband but 
before will had been probated as his 
will. 

N.Y.—In re Johnston's Estate, 53 N. 
Y.S.2d 212, 186 Misc. 533. 

Buie under statute 
Okl.—Horton v. Cronley, 270 F.2d 
306. 

74. Ark.—George v. Smith, 227 S.W. 

2d 952, 216 Ark. 896. 

N.C.—In re Cole’s Will, 87 S.B. 962, 
171 N.C. 74. 


Holograph signed by two persons as 
valid will of writer see supra & 
1364 d (2) (d). 

Contract to leave property Imma¬ 
terial 

Existence of contract between two- 
parties to leave their property by 
will to a third party would not be 
material to determination of whether 
a holographic will drawn by one of 
the contracting parties and signed by 
both was also the will of the other. 
Okl.—Tucker v. Zachary, 269 P.2d 
773. 

75. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S.W.2* 
165, 144 Tox. 618, 169 A.L.R. 1. 

In Tennessee 

(1) Joint wills have been recog¬ 
nized. 

Tenn.—Richmond v. Richmond, 227 
S.W.2d 4, 195 Tenn. 704. 

(2) However, a joint will made by 
two persons, treating the separate 
property of each as a joint fund, and 
disposing of it to a third person, 
cannot be admitted to probate, since 
such a will partakes of the nature 
of a compact, in which each provi¬ 
sion is influenced by all the rest, and 
is in its nature irrevocable, and un¬ 
known to the testamentary law and 
inconsistent with its policy. 

Tenn.—Hufflnes v. Minchey, 240 S. 
W.2d 259, 34 Tenn.App. 504. 

76. Ky.—Gilliam v. Gilliam, 206 S. 
W.2d 199, 306 Ky. 102. 

77. Va.—Spinks v. Rice, 47 S.E.2d 
424, 187 Va. 730. 
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either as the joint will of both or all the signers, or 
as the separate will of any or each. 78 

A joint will must conform to statutes prescribing 
the basic requisites of wills generally 79 or enumerat¬ 
ing those who may execute wills. 80 

The fact that wills are mutual does not affect their 
validity, 81 and there is nothing contrary to law or 
public policy in wills executed in pursuance of an 
agreement between two or more persons to execute 
such wills, disposing of their property in a particular 
manner. 82 Likewise, there is nothing invalid, or 
contrary to public policy, in reciprocal wills, 83 at 
least where the makers are husband and wife, or 
otherwise occupy relations which imply legal or 
moral obligations of mutual support, 84 although it 
has been suggested that as between strangers, and 
in the absence of any such obligation, legal or moral, 
such an arrangement might be held to partake too 
largely of a mere wager or gambling transaction 


WILLS § 1365 

to command judicial approval. 85 

It follows that there is no objection in law or 
public policy to wills combining some or all of these 
characteristics, such as joint and mutual wills, 86 
which are held to have received firm recognition and 
judicial sanction in doubtless all jurisdictions, 87 
joint and reciprocal wills, 88 mutual and reciprocal 
wills, 89 or wills which are joint, mutual, and re¬ 
ciprocal. 90 

It has been observed that joint, mutual, reciprocal, 
or double wills, while receiving judicial sanction, 
are nevertheless “no favorite children of the law/* 91 
and that courts have frowned on them as cumbrous 
and impossible, or at least impracticable, of enforce¬ 
ment. 92 

Where there is a valid survivorship contract, a 
will may be drawn which is complementary there¬ 
to. 93 


7a Tenn.—Richmond v. Richmond, 
227 S.W.2d 4, 195 Tenn. 704. 

Huffines v. Minchey, 240 S.W.2d 
259, 34 Tenn.App. 504. 

69 C.J. p 1298 note 11. 

“Joint wills . . . may be up¬ 

held if enjoyment of the property is 
not postponed ‘to the death of the 
survivor/ ” 

Ark.—George v. Smith, 227 S.W.2d 
952, 955, 216 Ark. 896. 

Provisions showing testators’ Inten¬ 
tion 

(1) Provisions In a joint will of 
husband and wife that “It is our 
will” that “our property" be shared 
equally by our children “when both 
of us are dead and buried/' that a 
monument be erected “when both of 
us are laid away" and that “when 
we are both dead and buried” the ex¬ 
ecutor was to sell their lands, estab¬ 
lished that intention of testators 
was to hold in abeyance the estate of 
spouse first dying until death of oth¬ 
er, thus making full execution of 
joint will as two independently oper¬ 
ative wills impossible, and hence in¬ 
strument was invalid. 

Tenn.—Richmond v. Richmond, 227 
S.W.2d 4, 195 Tenn. 704. 

(2) Also, a direction in the joint 
will that advancements to children 
were to be taken into account in ad¬ 
ministration of estate, without indi¬ 
cating against whose estate such ad¬ 
vancements were to be charged, es¬ 
tablished that testators intended that 
their separate estates be treated as 
a common fund and not distributed 
and administered as single estates. 
Tenn.—Richmond v. Richmond, su¬ 
pra. 

Postponement of probate 

However, it has been held that a 
joint will which expressly postpones 
its probate until after the death of 


the surviving maker is a valid will 
and it is not against public policy 
to admit it to probate. 

Ind.—Mountz v. Brown, 81 N.E.2d 
374, 119 Ind.App. 38. 

79. Tex.—Lynn v. Jackson, Civ. 
App., 216 S.W.2d 649, refused no 
reversible error. 

Va—Spinks v. Rice, 47 S.E.2d 424, 
187 Va. 730. 

Joint will held valid 
Tex.—Lynn v. Jackson, Civ.App., 216 
S.W.2d 649, refused no reversible 
error. 

Will held to lack formal execution 

Va.—Spinks v. Rice, 47 S.E.2d 424, 
187 Va. 730. 

Codicil not probated as provided by 
statute 

Where husband and wife executed 
a joint mutual will of their proper¬ 
ties, and later, without wife's knowl¬ 
edge, husband added, in his own 
handwriting, a codicil relative to a 
tract of wife's land, and codicil was 
not probated as provided by statute, 
codicil did hot pass title to the tract. 
N.C.—Cartwright v. Jones, 1 S.E.2d 
359, 215 N.C. 108. 

80. Tex.—Lynn v. Jackson, Civ.App., 
216 S.W.2d 649, refused no revers¬ 
ible error. 

81. Iowa.—Baker v. Syfritt, 125 N. 
W. 998. 147 Iowa 49. 

Tenn.—Hufflnes v. Minchey, 240 S. 
W.2d 259, 34 Tenn.App. 504. 

“One so inclined may bind himself 
by a mutual or joint will to dis¬ 
pose of his estate in a specified and 
agreed manner/’ 

N.Y.—Tutunjian v. Vetzigian, 87 N. 

E.2d 275, 277, 299 N.Y. 315. 

Wills of husband and wife 

(1) Especially between husband 
and wife, mutual wills are valid. 
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Iowa.—Luthy v. Seaburn, 46 N.W. 
2d 44, 242 Iowa 184. 

(2) A husband and wife may make 
mutual wills containing reciprocal 
provisions. 

Tex.—Belkin v. Ray, 176 S.W\2d 162, 
142 Tex. 71. 

82. Iowa.—Baker v. Syfritt, 125 N. 
W. 998, 147 Iowa 49. 

69 C.J. p 1298 note 14. 

83. Or.—Ankeny v. Lieuallen, 113 P. 
2d 1113, 169 Or. 206, suit dismissed 
on other grounds on rehearing 127 
P.2d 735, 169 Or. 206. 

69 C.J. p 1298 note 15. 

84. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

85. Iowa.—Anderson v. Anderson, 
supra. 

86. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S.W. 
2d 165, 144 Tex. 618, 169 A.L.R. 
1. 

W.Va—Underwood v. Myer, 146 S.E. 
896, 107 W.Va 57. 

87. Tex.—Nye v. Bradford, Civ.App., 
189 S.W.2d 889, affirmed 193 S.W. 
2d 165, 144 Tex. 618, 169 A.L.R. 1. 

88. Ga—Evans v. Smith, 28 Ga. 98, 
73 Am.D. 751. 

N.Y.—In re Diez, 50 N.Y. 88. 

89. Kan.—Carle v. Miles, 132 P. 146, 
89 Kan. 540, Ann.Cas.l915A 363. 

Mich.—Lugauer v. Husted, 199 N.W. 
682, 228 Mich. 76. 

90. Kan.—Lewis v. Lewis, 178 P. 
421, 104 Kan. 269. 

91. Pa.—In re Dewees's Estate, 12 
PaDist. & Co. 93. 

92. Tex.—Garland v. Meyer, Civ. 
App., 169 S.W.2d 531. 

93. U.S.—Hale v. Campbell, D.C. 
Iowa, 46 F.Supp. 772. 
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§§ 1365-1366 WILLS 

Validity as to one or both testators. A joint or 
mutual will, to be valid as the will of one testator, 
has been required to be, also, the valid will of the 
other; 94 but, under other authority, even if one 
of the testators in a joint will has not executed it, 
by failing to comply with the statutory formality, 
it may, nevertheless, be valid as to his cotestator. 95 

Provision for life estate in survivor . A provision 
in a joint will of husband and wife giving the sur¬ 
vivor a life estate in the other’s property is valid. 96 

Failure to designate proportion for payment of 
legacies. If there is, in a joint will, a provision 
for the payment of legacies which would have to be 
paid from a fund to be derived from the property 
of both without designating the proportion in which 
such legacies should be paid from the property of 
each testator, then the will is void. 97 

Common-law rule as to gift over . The common- 
law rule that a gift over, after a bequest or devise 
of full ownership, is ineffective does not preclude 
contracts for mutual wills binding the survivor to 
a given disposition by will, 98 or preclude the en¬ 
forcement of a joint will, constituting a contract 
between the parties, after complete title to the 


property has passed to the survivor. 99 

§ 1366. Revocation 

a. Joint or reciprocal wills generally 

b. Mutual wills generally 

c. By subsequent will 

d. By operation of law 

a. Joint or Reciprocal Wills Generally 

Authorities vary as to the revocability of Joint or 
reciprocal wills. Under many authorities, such wills are 
revocable if not embodying, or not made in pursuance 
of, any contract. 

It has been broadly declared that a joint will may 
be revoked by either testator at any time in the 
same manner as other wills, 1 that a joint will may 
be revoked by the survivor of the testator, at any 
time before the survivor’s death, 2 apd that reciprocal 
wills may be revoked on notice to the other party. 3 
Also, a joint will is held to be ambulatory during 
the testator’s lifetime, 4 or revocable during the joint 
lives of the makers. 5 On the other hand, it has 
been held that a joint will definitely becomes ir¬ 
revocable after the death of one of the parties. 6 

Joint 7 or reciprocal wills, not founded on, or em- 


94. Ill.—In re Edwards’ Estate, 120 
NE.2d 10, 3 Ill.2d 116. 

95. N.D.—Collins v. Stroup, 3 N.W. 
2d 742, 71 N.D. 679. 

Will of husband and wife 
N.D.—Collins v. Stroup, supra. 

96. Ohio.—In re Weaver’s Estate, 2 
Ohio Supp. 58. 

97. Ohio.—In re Weaver’s Estate, 
supra. 

Proportion cannot be arbitrarily fixed 

Ohio.—In re Weaver’s Estate, supra. 

98. N.J.—Sellyoi v. Lecso, 101 A.2d 
26, 28 N.J.Super. 593. 

99. N.J.—Sellyei v. Lecso, supra. 

1. Cal.—Daniels v. Bridges, 267 P. 

2d 343, 123 C.A.2d 585. 

Wis.—Folak v. Polak, 22 N.W.2d 153, 
248 Wis. 425. 

Revoeability of wills in general see 
supra §5 262-297. 

Buie as to conjoint wlU under stat¬ 
ute 

Okl.—Horton v. Cronloy, 270 P.2d 
306—Pauli v. Early wine, 159 P.2d 
556, 195 Okl. 486, 

Widow taking under laws of succes¬ 
sion 

Where conjoint will entitled child¬ 
less widow to life estate, and wid¬ 
ow, in petition to probate will, plead¬ 
ed that independently of the will she 
was entitled to receive all of the hus¬ 
band’s property because all of the as¬ 
sets had been acquired during cov- 
erature by their joint industry, and 
decree vested in her a full fee-simple 


title, widow received no benefit under i 
will such as would estop her to con- | 
tend that she could revoke the will, 
but took fee-simple title under laws 
of succession. 

Okl.—Horton v. Cronley, 270 P.2d 

306. 

Presumption of destruction 

Joint will which had been execut¬ 
ed by husband and wife, but which 
was not found following wife’s 
death, and which was not in record in 
proceeding to contest another will 
of wife, will be presumed to have 
been destroyed. 

Wis.—In re Schley’s Estate, 72 N.W. 
2d 767, 271 Wis. 74. 

2. Fla.—Hall v. Roberts, 1 So.2d 
579, 146 Fla. 444. 

Tex.—Garland v. Meyer, Civ.App., 
169 S.W.2d 531. 

3. U.S.—Hale v. Campbell, D.C.Iowa, 
46 F.Supp. 772. 

4. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 O.A.2d 585. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

5. Ill.—Curry v. Cotton, 191 N.E. 

307, 356 Ill. 538. 

Iowa.—Hale v. Iowa-Des Moines Nat. 
Bank 8c Trust Co., 51 N.W.2d 421, 
243 Iowa 303. 

6. Ill.—Peck v. Drennan, 103 N.E.2d 
63, 411 Ill. 31. 

7. Kan.—Frontier Lodge No. 104, A. 
F. & A. M. of Washington, Kan., v. 
Wilson, 30 I\2d 307, 139 Kan. 75. 
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Mich.—Schondelmayor v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565. 

N.Y.—Azzara v. Azzara, 142 N.Y.S.2d 
349. reversed on other grounds 151 
N.Y.S.2d 458, 1 App.Dlv,2d 1011. 
Ohio.—In re Weaver's Estate, 2 Ohio 
Supp. 58. 

Pa.—In re SIple’s Estate, 4 Pa.Dist. 
& Co. 2d 25, 5 Fiduciary 896, 54 
Lanc.Rev. 331. 

S.C.—Kllisor v. Watts, $8 S.E.2d 351, 
227 S.C. 417. 

Tenn.—Seat v. Seat, 113 S.W.2d 751, 
172 Tenn. 618. 

69 C.J. p 1299 note 23. 

Change of devisee; right of orig¬ 
inal devisee 

Where husband and wife made a 
joint will devising all property, aft¬ 
er their death, to a third person, and 
after wife’s death surviving husband 
took possession of their property and 
made a will revoking all former wills 
and devising property to a different 
person, the original devisee had no 
right to property, in absence of evi¬ 
dence of any contract between hus¬ 
band and wife depriving survivor of 
right of revocation. 

Cal.—Daniels v. Bridges, 267 P.2d 
343, 123 C.A.2d 585. 

Statutory right to revoke; fraud or 
estoppel 

Where no contract not to revoke 
Joint wills was proved, no fraud 
could be charged, and no estoppel 
created, to preclude wife from exer- 
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bodying, any contract, 8 and not made in pursuance of 
contract, may, like ordinary wills, be revoked at 
pleasure, without entailing any violation of con¬ 
tract; 9 a joint will lacking contractual elements may 
be revoked at any time by either testator in the 
same manner as other wills. 10 Courts usually uphold 
joint wills as irrevocable where it appears that the 
testators of such a joint will contracted to make 
it. 11 It is the contract to make a joint 12 or a re¬ 
ciprocal 13 will, and not the will itself, that is ir¬ 
revocable; the will may be revoked, but the con¬ 
tract stands and will be enforced by equity if it is 
a valid contract and such enforcement is neces¬ 
sary for the prevention of fraud. 14 

So, even after the death of one of the makers, 
and after the acceptance of benefits under his will, 
the survivor may revoke his will, or the joint will 
as far as it pertains to his property, or his share of 
the estate, 15 although not as far as it pertains to, 
and affects the property of, decedent; 16 but under 
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other authority a joint will becomes irrevocable 
after the death of one of the makers if the survivor 
accepts any of the benefits made for him by the 
will. 17 

Another statement is that, in determining whether 
a joint will is revocable, each case must be decided 
on its own facts and merits. 18 

Notice of revocation . Joint 19 or reciprocal 20 wills 
are irrevocable without notice; by notice of revoca¬ 
tion, a joint will may be made inoperative as to the 
disposition of the property of the party giving no¬ 
tice. 21 The burden of showing the giving of notice 
is on the party claiming that revocation took place. 22 

Alteration in circumstances . Under a statutory 
provision that no will shall be revoked by any pre¬ 
sumption of an intention on the ground of an altera¬ 
tion in circumstances, the agreement of three broth¬ 
ers, who had executed reciprocal wills, to divide 
the personalty and realty which they owned as 
partners and tenants in common cannot operate to 
revoke the will of one of them. 23 


cising statutory right to revoke joint 
will. 

Cal.—Notten v. Mensing, 67 P.2d 734, 
20 C.A.2d 694. 

Presumption of contract 

A joint will of a husband and wife 
with reciprocal provisions is pre¬ 
sumed to be executed pursuant to a 
contract and, therefore, irrevocable 
on the death of one of the testators. 
Ill.—In re Edwards’ Estate, 120 N.E. 
2d 10, 3 Ill.2d 116—Frazier v. Pat¬ 
terson, 90 N.E. 216, 243 Ill. 80, 27 
L.R.A..N.S., 508, 17 Ann.Cas. 1003. 

Agreement held not shown 

Ill.—Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277. 

8. Ark.— Corpus Juris cited in 

Janes v. Rogers, 271 S.W.2d 930, 
932, 224 Ark. 116. 

Ill.—Jacoby v. Jacoby, 96 N.E.2d 
362, 342 IlLApp. 277. 

Ind.— Corpus Juris cited in Lawrence 
v. Ashba, 59 N.E.2d 568, 570, 115 
Ind.App. 485. 

Kan.—Frontier Lodge No. 104, A. F. 
& A. M. of Washington, Kan., v. 
Wilson, 30 P.2d 307, 139 Kan. 75. 
Mo.— Corpus Juris cited in Plem- 
mons v. Pemberton, 139 S.W.2d 910, 
914, 346 Mo. 45. 

Or.—Ridders v. Ridders, 65 P.2d 1424, 
156 Or. 165. 

69 C.J. p 1299 note 24. 

“The general rule is, although not 
undisputed, that if two persons ex¬ 
ecute wills at the same time, either 
in one or two instruments, making 
reciprocal dispositions in favor of 
each other, the mere execution of 
such wills does not impose such a 
legal obligation as will prevent revo¬ 
cation.” 


Ga.—Clements v. Jones, 144 S.E. 319, 
166 Ga. 738, 742. 

Mo.—Plemmons v. Pemberton, 139 
S.W.2d 910, 915, 346 Mo. 45. 

9. Mo.—Plemmons v. Pemberton, 
139 S.W.2d 910, 346 Mo. 45. 

10. Wis.—In re Schley’s Estate, 72 
N.W.2d 767, 271 Wis. 74—In re 
Sechler’s Will, 272 N.W. 854, 224 
Wis. 613. 

11. Mo.—Stewart v. Shelton, 201 S. 
W.2d 395, 356 Mo. 258. 

Consent of other testator required 
Where joint will is made as frui¬ 
tion of contract between testators, 
it may not be revoked by either 
testator, with or without notice, 
without consent of other testator. 
Ill.—Curry v. Cotton, 191 N.E. 307, 
356 Ill. 538. 

12. Tenn.—Seat v. Seat, 113 S.W.2d 
751, 172 Tenn. 618. 

Wis.—In re Schefe’s Estate, 52 N.W. 
2d 375, 261 Wis. 113. 

13. N.D.—O’Connor v. Immele, 43 N. 
W.2d 649, 77 N.D. 346. 

14. Wis.—In re Schefe’s Estate, 52 
N.W.2d 375, 261 Wis. 113. 

Enforcement of agreement generally 
see infra § 1367 f. 

15. Ky.—Smith v. Newton, 213 S.W. 
2d 1002, 308 Ky. 136. 

Tenn.—Seat v. Seat, 113 S.W.2d 751, 
172 Tenn. 618. 

Tex.—Garland v. Meyer, Civ.App., 169 
S.W.2d 531. 

69 C.J. p 1299 note 26. 

Will as not irrevocable will of 
survivor 

Although a joint will and accept- 
I ance of benefits thereunder by sur¬ 
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vivor may under some circumstances 
constitute an irrevocable contract, 
this does not make the joint will 
the irrevocable will of survivor. 
Idaho.—In re Isaacson’s Estate, 285 
P.2d 1061. 

16. Miss.—Robertson v. Robertson, 
47 So. 675, 94 Miss. 645, 136 Am. 
S.R. 589. 

Tex.— Corpus Juris cited in Murphy 
v. Slaton, 273 S.W.2d 588, 597, 154 
Tex. 15. 

17. Ill.—Curry v. Cotton, 191 N.E. 
307, 356 Ill. 538. 

18. Ill.—In re Edwards’ Estate, 120 
N.E.2d 10, 3 I11.2d 116. 

19. Ill.—Plalz v. Walk, 121 N.E.2d 
483, 3 Ill.2d 313—In re Edwards’ 
Estate, 120 N.E.2d 10, 3 I11.2d 116- 
Peck v. Drennan, 103 N.E.2d 63, 
411 Ill. 31—Curry v. Cotton, 191 
N.E. 307, 356 Ill. 538—Frazier v. 
Patterson, 90 N.E. 216, 243 Ill. 
80, 27 L.R.A.,N.S., 508, 17 Ann. 
Cas. 1003. 

Iowa.—Hale v. Iowa-Des Moines Nat. 
Bank & Trust Co., 51 N.W.2d 421, 
243 Iowa 303—Luthy v. Seaburn, 
46 N.W.2d 44, 242 Iowa 184. 

Will of husband and wife 
Ill.—Platz v. Walk, 121 N.E.2d 483, 
3 Ill.2d 313. 

20. U.S.—Hale v. Campbell, D.C. 
Iowa, 46 F.Supp. 772. 

21. Ill.—Peck v. Drennan, 103 N.E. 
2d 63, 411 Ill. 31. 

22. Ill.—Curry v. Cotton, 191 N.E. 
307, 356 Ill. 538. 

23. N.C.—In re Watson's Will, 195 
S.E. 772, 213 N.C. 309. 
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§ 1366 WILLS 

Beneficiaries as necessary \parties . Where there 
is an issue as to whether a testator has revoked a 
joint, reciprocal will so as to entitle a later will to 
probate, all of the beneficiaries under each will are 
necessary parties of record. 24 

b. Mutual Wills Generally 

Authorities are not harmonious as to the revocability 
of mutual wills, even where they are founded on, or em¬ 
body, a contract. 

It is sometimes held that a will executed in pur¬ 
suance of an agreement for mutual wills is irrevoca¬ 
ble, 25 especially after the death of one of the par¬ 


ties to the agreement. 26 Under many authorities, 
however, a mutual will, like every other will, is, 
as a testamentary instrument, in its essence and 
by its very nature, ambulatory and revocable 
throughout the lifetime of the testator, 27 and it has 
been broadly held that a mutual will may be revoked 
by either testator at any time in the same manner 
as other wills, 28 or by either, on notice to the other, 
while both are living, 29 and only during that time. 30 
Other holdings are that mutual wills may be revoked 
at pleasure unless founded on, or embodying, a 
binding contract, 31 and that a mutual will lacking 


24. Ill.—Curry v. Cotton, 191 N.E. 
307, 356 Ill. 538. 

25. Ill.—Frazier v. Patterson, 90 N. 
E. 216, 243 Ill. 80, 27 L.R.A..N.S., 
508, 17 Ann.Cas. 1003. 

Jacoby v. Jacoby, 96 N.E, 2d 362, 
342 Ill.App. 277. 

Ind.—Durbin v. Durbin, 42 N.E. 2d 
964, 315 Ind.App. 238. 

69 C.J. p 1299 note 28. 

Proof of execution in pursuance of 
contract 

(1) In order to deprive a party 
to a mutual will of right to revoke, 
it is necessary to prove, by clear 
and satisfactory evidence, that such 
wills were executed in pursuance 
of contract or compact between par¬ 
ties, and that each is consideration 
for the other. 

Ill.—In re Edwards' Estate, 120 N.E. 
2d 10, 3 Ill.2d 116—Frazier v. Pat¬ 
terson, 90 N.E. 216, 243 Ill. 80, 
27 L.I£.A.,N.S., 508, 17 Ann.Cas. 
1003. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277. 

(2) Weight and sufficiency of evi¬ 
dence of agreement generally see 
Infra 5 1367 f (4) <c). 

(3) Generally, presumption that 
Joint and mutual wills, between hus¬ 
band and wife, are executed pursu¬ 
ant to a contract or agreement 
between the testators does not alone 
make the wills irrevocable, but 
courts will search the terminology 
of the wills for an expression of 
intention on the part of the testators 
to stand in the stead of supporting 
proof. 

Ill.—In re Edwards* Estate, 120 N.E. 
2d 10, 3 Ill,2d 116. 

(4) Presumptions as to agreement 
generally see infra § 1367 f (4) (a). 
Will held irrevocable 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258. 

20. N.Y.—Phillip v. Phillip, 160 N. 
Y.S. 624, 96 Misc. 471. 

Acceptance of benefits 

(l) a mutual will cannot be re¬ 
voked unilaterally, where a survivor 
has accepted benefits under it 


Miss.—Asher v. Hart, 55 So.2d 447, 
212 Miss. 749. 

(2) Joint and mutual will would 
become binding on survivor if he 
accepted benefits thereunder. 

N.M.—Brown v. Brown, 208 P.2d 
1081, 53 N.M. 379. 

Taking advantage of provisions 
A joint and mutual will becomes 
irrevocable after the death of one 
of the testators if the survivor 
takes advantage of the provisions 
made by the other. 

Ill.—In re Edwards' Estate, 120 N.E. 
2d 10, 3 Ill.2d 116—Frazier v. 

Patterson, 90 N.E. 216, 243 Ill. 
80, 27 L.R.A.,N.S., 508, 17 Ann. 
Cas. 1003. 

27. Cal.—Daniels v. Bridges, 267 P. 

2d 343, 123 C.A.2d 585. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Pa.—In re Siple’s Estate, 4 Pa.Dist. 
& Co. 25, 5 Fiduciary 396, 54 Lane. 
Rev. 331. 

Tex.— Corpus Juris quoted In Shaw- 
ver v. Parks, Civ.App,, 239 S.W.2d 
188, 190, error refused— Corpus Ju¬ 
ris oited in Nye v. Bradford, Civ. 
App., 189 S.w.2d 889, 894, affirmed 
193 S.W.2d 165, 144 Tex. 618, 169 
A.L.R. 1. 

69 C.J. p 1299 note 31. 

Ambulatory and revocable charac¬ 
ter of wills in general see supra 
8 127. 

‘‘Mutual wills can be revoked.’* 
Wis.—Polak v. Polak, 22 N.W.2d 153, 
155, 248 Wis. 425. 

Effect of agreements to make 
mntual will is not to render wills 
made in pursuance of them irrevo¬ 
cable, even though they may be en¬ 
forced in equity against the estate 
of defaulting party, after his de¬ 
cease, on ground of attaching equi¬ 
table trust. 

Tex.—Wyche v. Clapp, 43 Tex. 543. 
Shawver v. Parks, Civ.App., 239 
S.W.2d 188, error refused—Cate 
v. Cate, Civ.App., 235 S.W.2d 456, 
error refused. 

Joint and mutual will 

(1) A joint and mutual will can¬ 
not be given effect as long as one 
of the parties Is alive, since it is 
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subject to be revoked by the sur¬ 
vivor. 

Fla.—Hall v. Roberts, 1 So.2d 579, 
146 Fla. 444. 

(2) A joint and mutual will is 
revocable during the joint lives by 
either party, so far as relates to his 
own disposition, on giving notice to 
the other. 

Ill.—In re Edwards’ Estate, 120 N.E. 
2d 10, 3 I11.2d 116—Frazier v. Pat¬ 
terson, 90 N.E. 216, 243 Ill. 80, 27 
L.R.A.,N,S., 608, 17 Ann.Cas. 1003. 

Express grant of right to make new 
will 

Under clause of spouses’ mutual 
will, devising their real property to 
survivor to have and hold as his or 
her absolute property forever, but 
expressly granting survivor right to 
change provisions of will by codicil 
or entirely new will, absolute and 
full fee-simple title to spouses’ real¬ 
ty vested in wife on husband’s death, 
and she had full right to make an¬ 
other will disposing of such property 
as she saw fit. 

Ill.—Platz v. Walk, 121 N.B.2d 483, 
3 I11.2d 313. 

28. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 C,A.2d 585. 

Wis.—Polak v. Polak, 22 N.W.2d 153, 
248 Wis. 425. 

Rule under statute 
Okl.—Horton v. Cronley, 270 P.2d 
306—Pauli v. Earlywine, 159P.2d 
556, 195 Okl. 486. 

29. 111.—National Bank of Austin v. 
Emerson, $2 N.B.2d 382, 835 III 
App. 494. 

Iowa.—Maurer v. Johansson, 274 N. 
W. 99, 223 Iowa 1102. 

30. Iowa,—Maurer v. Johansson, 
supra. 

31. Ark.—Janes v. Rogers, 271 S.W. 
2d 930, 224 Ark. 116. 

Ind.—Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

Kan.—Frontier Lodge No, 104, A. P. 
& A. M. of Washington, Kan., v. 
Wilson, 30 F.2d 307, 139 Kan. 75. 
Mich.—Schondelmayer v, Schondel- 
mayer, 31 N.W.2d 721, 320 Mich 
565. 



97 C.J.S. 


contractual elements may be revoked at any time by 
either testator in the same manner as other wills ; 32 
but it is also held that a mutual will cannot be made 
irrevocable, even by the most express covenant or 
terms , 33 although, as a compact, it may be irrevoca¬ 
ble , 34 or enforceable notwithstanding its revocation 
as a will . 35 It is the contract to make the will , 36 
or it is the contractual portion of the will , 37 that is 
irrevocable, and not the will itself, although this has 
been called a highly technical distinction . 38 

So, no estate vests under the will of the surviving 
party to an agreement for mutual wills, on the 
ground of its irrevocability after the death of the 
first maker ; 39 all that vests, if anything, on the 
death of the first of the testators is a right of ac¬ 
tion to enforce the contract against the survivor . 40 


WILLS § 1366 

Another statement is that mutual wills may or 
may not be revocable at the pleasure of either party, 
depending on the circumstances and understanding 
on which they were executed , 41 and that, in deter¬ 
mining whether a mutual will is revocable, each 
case must be decided on its own facts and merits . 42 

If there is no revocation before the death of one 
of the parties, the right of the survivor is fixed ac¬ 
cording to the terms of the mutual will . 43 

Notice of revocation. A mutual will cannot be 
revoked by one party without notice to the other , 44 
at least where the consideration for the contract to 
make mutual wills is adequate , 45 in which case a 
revocation without notice would constitute a breach 
of the contract . 46 


Mo.—Glidewell v. Glidewell, 230 S.W. 

2d 752, 360 Mo. 713. 

N.Y.—In re Bekker’s Estate, 129 
N.Y.S.2d 126, 283 APP-Div. 609. 

Pa—In re Swenk’s Estate, 108 A.2d 
825, 827, 176 Pa.Super. 513. 

Tex.—Garland v. Meyer, Civ.App., 
169 S.W.2d 531. 

“The mere fact of the execution of 
mutual wills does not impinge upon 
the right of the survivor to revoke 
his will unless the beneficiaries es¬ 
tablish an agreement to dispose of 
the property in a certain way. . . 

In this respect, the doctrine of 
mutual wills is but a facet of the 
more general theory of third party 
contractual rights." 

N.Y.—In re Conay’s Estate, 121 N.Y. 
S.2d 481, 485, opinion adhered to 
125 N.Y.S.2d 62, affirmed 135 N.Y.S. 
2d 626, 284 App.Div. 950. 

Contract to devise or bequeath 
Tex.—Garland v. Meyer, Civ.App., 
169 S.W.2d 531. 

32. Wis.—In re Schley’s Estate, 72 
N.W.2d 767, 271 Wis. 74—In re 
Sechler’s Will, 272 N.W. 854, 22 4 
Wis. 613. 

33. ind.—Manrow v. Deveney, 33 
N.E.2d 371, 109 Ind.App. 264. 

Tex.—Wyche v. Clapp, 43 Tex. 543. 
Corpus Juris quoted In Shawver 
v. Parks, Civ.App., 239 S.W.2d 188, 
190, error refused—Cate v. Cate, 
Civ.App., 235 S.W. 2d 456, error 
refused. 

Va.—Williams v. Williams, 96 S.E. 
749, 123 Va. 643. 

34. Tex.— Corpus Juris quoted in 
Shawnee v. Parks, Civ.App., 239 
S.W. 2d 188, 190, error refused. 

Rescission and breach of agreement 
for mutual wills in general see 
infra § 1367 e. 

Express or implied contract for ir¬ 
revocability 

A contract that mutual and recip¬ 
rocal wills should be irrevocable 


may be found in an express agree¬ 
ment or may be inferred as a con¬ 
clusion of fact from circumstances 
surrounding parties. 

N.J.—Minogue v. Lipman, 96 A. 2d 
426, 25 N.J.Super. 376, affirmed 100 
A.2d 684, 28 N.J.Super. 330. 

35. Tex.— Corpus Juris quoted in 

Shawver v. Parks, Civ.App., 239 
S.W.2d 188, 190, error refused. 
Enforcement of agreements for mu¬ 
tual wills see infra § 1367 f. 

36. Iowa.—In re Parley’s Estate, 24 
N.W.2d 453, 237 Iowa 1069. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565—Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666—Keasey 
v. Engles, 242 N.W. 878, 259 Mich. 
178. 

Tenn.—Church of Christ Home for 
Aged v. Nashville Trust Co., 202 
S.W.2d 178, 184 Tenn. 629. 

Wash.—Allen v. Dillard, 129 P.2d 
813, 15 Wash.2d 35. 

Wis.—Doyle v. Fischer, 198 N.W. 
763, 183 Wis. 599, 33 A.L.R. 733. 

37. Tex.—Shawver v. Parks, Civ. 
App., 239 S.W.2d 188, error re¬ 
fused. 

38. Tenn.—Church of Christ Home 

for Aged v. Nashville Trust Co., 
202 S.W.2d 178, 181, 184 Tenn, 629. 
“The distinction . . . is so 

highly technical that it is a waste 
of time and effort to discuss it. The 
contract and the will, or wills, are 
so completely dependent upon each 
other that, whether we speak of 
one or the other as being 'irrevoca¬ 
ble,' the result is the same." 

Tenn.—Church of Christ Home for 
Aged v. Nashville Trust Co., supra. 

39. Ky.— Corpus Juris quoted In 

Watkins y. Covington Trust & 
Banking Co., 198 S.W.2d 964, 966, 
303 Ky. 644. 

69 C.J. p 1299 note 35. 
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40. Ky.— Corpus Juris quoted in 

Watkins v. Covington Trust & 
Banking Co., 198 S.W.2d 964, 966, 
303 Ky. 644. 

Mich.—Keasey v. Engles, 242 N.W. 
878, 259 Mich. 178. 

41. Ill.—In re Edwards’ Estate, 120 

N.E.2d 10, 3 I11.2d 116—Monninger 
v. Koob, 91 N.E.2d 411, 405 Ill. 417 
—Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A./N.S., 

508, 17 Ann.Cas. 1003. 

National Bank of Austin v. Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494. 

Pa.—In re Swenk’s Estate, 108 A.2d 
825, 176 PaSuper. 513. 

Wills as not proof of contract not to 
revoke 

Mere making of reciprocal wills, 
without more, is not proof of a 
contractual obligation that the wills 
should remain irrevocable. 

N.J.—Minogue v. Lipman, 96 A.2d 
426, 25 N.J.Super. 376, affirmed 

100 A.2d 684, 28 N.J.Super. 330. 

42. Ill.—In re Edwards' Estate, 120 
N.E.2d 10, 3 Ill.2d 116. 

43. Iowa.—Luthy v. Seaburn, 46 N. 
W.2d 44, 242 Iowa 184. 

44. Ill.—Platz v. Walk, 121 N.E. 2d 
483, 3 I11.2d 313—In re Edwards' 
Estate, 120 N.E.2d 10, 3 I11.2d 116 
—Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.,N.S., 508, 
17 Ann.Cas. 1003. 

Iowa.—Hale v. Iowa-Des Moines 
Nat. Bank & Trust Co., 51 N.W.2d 
421, 243 Iowa 303—Luthy v. Sea- 
burn, 46 N.W.2d 44, 242 Iowa 184— 
Maurer v. Johansson, 274 N.W. 99, 
223 Iowa 1102. 

45. Iowa.—In re Farley’s Estate, 24 
N.W.2d 453, 237 Iowa 1069. 

40. Iowa.—In re Farley’s Estate, 
supra. 

Rescission and breach of agreement 
for mutual wills in general see 
infra § 1367 e. 
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§ 1366 WILLS 

c. By Subsequent Will 

A Joint, mutual, reciprocal, or Joint and mutual will 
is revoked by the execution of a subsequent will incon¬ 
sistent therewith. 

A joint , 47 mutual , 48 or reciprocal 49 will, like any 
other, is revoked by the execution of a subsequent 
will inconsistent therewith; and this is true as to a 
joint and mutual will . 50 So, where a party to a 
contract or agreement for mutual wills makes a 
later will, even without notice to, or the knowledge 
of, the other party, or after the latter’s death, the 
mutual will cannot be admitted to probate, since it 
is not the testator’s last will , 51 and the later will 
may be admitted, without regard to the fact that 
it does not comply with the agreement ; 52 but it is 


subject to the rights of interested persons to compel 
a distribution of the estate under the contract on 
which the mutual will was founded , 53 their remedy 
being, however, in equity, and not in the probate 
court , 54 which has no choice but to distribute the es¬ 
tate under the last will . 55 

A contract to make mutual irrevocable wills does 
not bar the probate of a later will executed by the 
survivor , 56 and the effect of the contract will be 
decided at the distribution ; 57 and where two per¬ 
sons agree that their joint will shall be irrevocable 
and shall endure throughout the life of each of the 
parties, a subsequent testamentary disposition by the 
survivor nevertheless constitutes his last will and 
is entitled to probate as such . 58 


47. Idaho.—In re Isaacson’s Estate, 
285 P.2d 1061. 

Iowa.—Hale v. Iowa-Des Moines Nat. 
Bank & Trust Co., 51 N.W.2d 421, 
243 Iowa 303. 

Kan.—Frontier Lodge No. 104, A. F. 
& A. M. of Washington, Kan., v. 
Wilson, 30 P.2d 307, 139 Kan. 75. 
N.Y.—In re Higgins’ Estate, 266 
N.YS.2d 503, 148 Misc. 30, affirmed 
190 N.E. 417, 264 N.Y. 226. 

Ohio.—In re Weaver's Estate, 2 Ohio 
Supp. 58. 

©.evocation of will by subsequent 
will in general see supra § 274. 

New will by wife after husband's 
death 

Where husband and wife executed 
Joint will, but after husband's death 
wife executed new will which was 
admitted to probate, provision of 
joint will was inoperative as far 
as it related to the wife's estate. 
Ohio.—In ro Weaver’s Estate, 2 Ohio 
Supp. 58. 

©evocation by subsequent wills of 
both parties 

Where husband and wife executed 
joint will to take effect after death 
of both, but thereafter executed 
written contract binding each to 
make Anal disposition of property in 
accordance with joint will, but pro¬ 
viding for execution of mutual iden¬ 
tical wills, and, contemporaneously 
with execution of contract, each 
did execute* mutual will, prior joint 
will would be deemed revoked. 

Ind.—Mounts! v. Brown, 81 N.E.2d 
374, 119 Ind.App. 38. 

48 . Fla.—Nock v. Wayhlo, 50 So.2d 
875. 

Ind.— Corpus Juris quoted in Man- 
row v, Deveney, 33 N.E.2d 371, 372, 
109 Ind.App. 264. 

Iowa.—Hale v. Iowa-Dos Moines Nat. 
Bank & Trust Go., 51 N.W.2d 421, 
243 Iowa 303. 

Kan.—Frontier Bodge No. 104, A. F. 
& A, M. of Washington, Kan., v. 
Wilson, 30 F.2d 307, 139 Kan. 75. 
Pa.—In ro Snyder's Estate, 86 Pa. 
Dist. & Co. 449, 3 Fiduciary 463. 


Tex.— Corpus Juris quoted in Shaw- 
ver v. Parks, Civ.App., 239 S.W.2d 
188, 190, error refused—Pullen v. 
Russ, Civ.App., 209 S.W.2d 630, 
refused no reversible error. 
Wash.—Allen v. Dillard, 129 P.2d 
813, 15 Wash.2d 35. 

69 C.J. p 1300 note 38. 

49. Kan.—Frontier Lodge No. 104, 
A. F. & A. M. of Washington, Kan., 
v. Wilson, 30 P.2d 307, 139 Kan. 75. 

50. Tex.—Shawver v. Parks, Civ. 
App., 239 S.W.2d 188, error re¬ 
fused. 

Will of husband and wife 

Where husband and wife executed 
joint and mutual will, and after 
husband's death wife executed will 
revoking joint and mutual will, her 
later will should have been admitted 
to probate. 

Tex.—Shawver v. Parks, supra. 

51. Ind.— Corpus Juris quoted in 
Manrow v. Deveney, 33 N.E.2d 371, 
372, 109 Ind.App. 2G4. 

N.Y.—In re Hawes’ Estate, 196 N.Y. 
S. 255, 119 Misc. 359, affirmed 207 
N.Y.S. 850, 212 App.Div. 861. 

Tex.— Corpus Juris quoted in Shaw¬ 
ver v. Parks, Civ.App., 239 S.W.2d 
188, 190, error refused. 

Last will only as entitled to probate 
see supra § 313. 

52. Ind.— Corpus Juris quoted in 

Manrow v. Deveney, 33 N.E.2d 371, 
372, 109 Ind.App. 264. 

N.Y.—Tutunj ian v. Vetzigian, 87 N. 
E.2d 275, 299 N.Y. 315. 

In re Lamerdin's Estate, 284 
N.Y.S. 608, 157 Misc. 431, affirmed 
In re Lamerdin’s Will, 288 N.Y.S. 
765, 247 App.Div. 887. 

Tex.— Corpus Juris quoted in Shaw¬ 
ver v. Parks, Civ.App., 239 S.W.2d 
188, 190, error refused. 

69 C.J. p 1300 note 40. 

Creation of irrevocable contract not 
in issue 

Whether joint will, on acceptance 
of benefits thereunder by survivor, 
creates an irrevocable contract is 
not an issue when subsequent will 
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revoking joint will is tendered for 
probate. 

Idaho.—In re Isaacson's Estate, 285 
P.2d 1061. 

53. Ind.— Corpus Juris quoted in 
Manrow v. Deveney, 33 N.E.2d 371, 
372, 109 Ind.App. 264. 

N.Y.—In ro Hawes' Estate, 196 N.Y. 
S. 255, 119 Misc. 359, affirmed 207 
N.Y.S. 850, 212 App.Div. 861. 

Tex.— Corpus Juris quoted in Shaw¬ 
ver v. Parks, Civ.App., 239 S.W.2d 
188, 190, error refused. 

Enforcement of agreement for mu¬ 
tual wills in general see infra 
§ 1367 f, 

54. Ind.— Corpus Juris quoted in 

Manrow v. Deveney, 33 N.K.2d 371, 
372, 109 Ind.App. 264. 

Tex.— Corpus Juris quoted in Shaw¬ 
ver v. Parks, Civ.App., 239 S.W.2d 
188, error refused. 

69 C.J. p 1300 note 42. 

55. Cal.—In re Rolls’ Estate, 226 
P. 608, 193 C. 594. 

Ind.— Corpus Juris quoted in Man- 
row v. Deveney, 33 N.E.2d 371, 372, 
109 Ind.App. 264. 

Tex.— Corpus Juris quoted in Shaw¬ 
ver v. I'arks, Civ.App., 239 S.W.2d 
188, error refused. 

56. Pa.—In re Snyder’s Estate, 86 
Pa.Dist. & Co. 449, 3 Fiduciary 
463. 

In re Swank’s Estate, Orph., 2 
Fiduciary 465, 53 Lanc.Rev. 143. 

57. Pa.—In re Snyder’s Estate, 86 
Pa.Dist. & Co. 449, 3 Fiduciary 
463. 

In re Swenk's Estate, Orph., 2 
Fiduciary 465, 53 Lanc.Rev. 143. 

58. N.Y.—In re Gudewicz’ Will, 72 
N.Y.S.2d 838, 839. 

“It is no objection to the probate 
of a will that a testator had made a 
valid contract to dispose of his 
property in a different manner than 
that provided in the will, or that the 
will offered for probate revokes a 
will drawn in accordance with the 
terms of the contract.” 

N.Y*—In re Gudewicz' Will, supra. 



97 C.J.S, 


WILLS 


1366-1367 


’Petition for probate as not contest. Strictly speak¬ 
ing, a petition for the probate of a later will is not 
a contest of the probate of a prior joint will, even 
though the probate of the later will may result in 
the revoking of the probate of the joint will. 59 

d. By Operation of Law 

Authorities differ as to whether a mutual will is re¬ 
voked by the subsequent marriage of a testator. 

According to some authorities, a statute provid¬ 
ing that a will shall be deemed to be revoked by the 
subsequent marriage of the testator is applicable to 
mutual wills, 60 and the same holding has been made 
without reference to statute; 61 and on the marriage 
of one of the parties to an agreement for mutual 
wills, revoking his will, the will of the other party is 
likewise revoked, although he has already died. 62 It 
has also been held, to the contrary, that a mutual 
will is not revoked by a testator’s marriage, 63 since 
his spouse’s rights attach only to the property bene¬ 
ficially owned by him, and not to property the legal 
title to which is in him, but which in equity belongs 
to another. 64 

Where a husband and wife have executed mutual 
and reciprocal wills, such wills are not revoked by 
implication by the subsequent execution of a deed 
by the husband conveying to her one half of his 
property, and a release by her of her interest in the 
other half, where no mention is made in such deeds 


of the wills; 65 but such wills are revoked where, 
after their execution, the parties are divorced, and 
the husband conveys to the wife a large share of the 
property, and they enter into an agreement settling 
and determining their property rights. 66 Particular 
evidence has been held not to show that a quit¬ 
claim deed executed by a party to a joint and mutual 
will amounted to a revocation of the will. 67 

The revocation of wills by operation of law in 
general is discussed supra §§ 287-295. 

A husband's assignment of property to his wife 
may constitute a revocation of their joint will. 68 

§ 1367. Agreements to Make Joint or Mutual 
Wills 

^ a. In general 

b. Consideration 

c. Wills as constituting or indicating 

agreement 

d. Construction and operation of agree¬ 

ment 

e. Rescission or breach of agreement 

f. Enforcement 

a. In General 

An agreement to make mutual wills is valid and en¬ 
forceable if fair, definite, clear, and based on a sufficient 
consideration. 

Agreements 69 or contracts to make mutual wills 


59. Idaho.—In re Isaacson's Estate, 
285 P.2d 1061. 

60. Or.—Florey v. Meeker, 240 P.2d 
1177, 194 Or. 257. 

69 C.J. p 1300 note 46. 

Marriage as revoking will thereto¬ 
fore made see supra § 291. 
Husband’s will revoked, hut not 
wife’s 

Where husband and wife each exe¬ 
cuted wills giving all property to 
the other without regard to whether 
they were divorced at time of death, 
and wills were executed in consider¬ 
ation of mutual promises not to 
intermarry with third person, re¬ 
marriage of husband to third person 
after divorce revoked will which he 
had made pursuant to contract with 
first wife; but his remarriage did 
not revoke will executed by first 
wife, which remained in effect in 
absence of revocation by another 
will or by destruction in accordance 
with statute. 

Or.—In re Massey’s Estate, 208 P.2d 
341, 187 Or. 40. 

Revocation. of two of three recipro¬ 
cal wills 

Under statute providing that will 
may be revoked by subsequent mar¬ 
riage of maker, revocation of two of 
three reciprocal wills by marriage 


of makers thereof did not revoke 
third will, the maker of which did 
not marry, although he may have 
been released thereby of obligation 
to continue third will in effect. 

N.C.—In re Watson’s Will, 195 S.E. 
772, 213 N.C. 309. 

61. Ill.—Peoria Humane Society v. 
McMurtrie, 82 N.E. 319, 229 Ill. 
519. 

62. Ariz.—In re Anderson’s Estate, 
158 P. 457, 18 Ariz. 266. 

63. Kan.—Lewis v. Lewis, 178 P. 
421, 104 Kan. 269. 

N.Y.—In re Goldsticker’s Will, 108 
N.Y.S. 489, 123 APP.Div. 474, af¬ 
firmed 84 N.E. 581, 192 N.Y. 35, 
18 L.R.A.,N.S., 99, 15 Ann.Cas. 66. 

64. Kan.—Lewis v. Lewis, 178 P. 
421, 104 Kan. 269. 

65. Mich.—Lansing v. Haynes, 54 
N.W. 699, 95 Mich. 16, 35 Am.S.R. 
545. 

66. Mich.—Lansing v. Haynes, su¬ 
pra. 

67. Kan.—Berry v. Berry’s Estate, 
212 P.2d 283, 168 Kan. 253. 

68. Fla.—Hays v. Jones, 164 So. 
841, 122 Fla. 67. 

Trust In favor of beneficiaries 
Husband’s assignment of all prop¬ 
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erty to wife without qualifications 
as to bequests provided in previous 
joint will executed by them, or trust 
arising therefrom, was held revoca¬ 
tion of joint will, and to pass ab¬ 
solute title in husband's property to 
wife, in absence of showing that 
wife accepted assignment charged 
with trust in favor of beneficiaries 
named in joint will. 

Fla.—Hays v. Jones, supra. 

69. Tex.—Wyche v. Clapp, 43 Tex. 
543. 

Richardson v. Lingo, Civ.App, 
274 S.W.2d 883, error refused no 
reversible error—Shawver v. 
Parks, Civ.App., 239 S.W.2d 188, 
error refused—Cate v. Cate, Civ. 
App., 235 S.W.2d 456, error re¬ 
fused. 

69 C.J. p 1298 note 13. 

Contracts for testamentary disposi¬ 
tion of property generally see 
supra §§ 111-126. 

Agreement valid between parties 
thereto 

N.Y.—In re Scarantino’s Will, 124 
N.Y.S.2d 62. 

Mutual promises as to bequest by 
survivor 

(1) Mutual promises by two tes¬ 
tatrices, in presence of witnesses, 
that the survivor would bequeath 
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are, in general, valid; 70 and agreements to make 
mutual wills which are to be irrevocable are valid 
when properly proved. 71 The fact that identical 
wills are intended to be reciprocal must be estab¬ 
lished by evidence of some foregoing existing con¬ 
tract. 72 


An agreement to make mutual wills must, in or¬ 
der to be valid and enforceable, be mutual, 73 fair 
and just, 74 or equal and fair; 75 the agreement must 
also be definite, 76 defined, 77 or certain, 78 in all its 
parts, 79 and clear, 80 both in its terms 81 and as to the 
subject matter, 82 must be entered into by a person 


her property in accordance with the 
wills made to effectuate their agree¬ 
ment, constituted an enforceable 
contract. 

Pa.—In re Swenk's Estate, 108 A.2d 
825, 176 Pa.Super. 513. 

(2) Where husband and wife 
agreed, in presence of attorney, that 
survivor would will property owned 
by them as tenants by the entireties 
to charitable institutions connected 
with certain church, such mutual 
promises constituted an enforceable 
contract. 

Pa.—In re Gredler’s Estate, 65 A.2d 
404, 361 Pa. 384. 

Deprivation of widow's right to 
dissent from will 

Agreement between husband and 
wife to execute companion wills 
leaving property in trust for benefit 
of survivor for life, with remain¬ 
der to home for aged and orphans’ 
home, cannot be adjudged enforcible 
on ground that it deprived widow of 
right to dissent from husband’s will. 
Tenn.—Church of Christ Home for 
Aged v. Nashville Trust Co., 202 S. 
W.2d 178, 184 Tenn. 629. 

70. Mo.—Corpus Juris cited in Ben¬ 
nington v, McClintick, 253 S.W.2d 
132, 134. 

Wash.—In re Young's Estate, 244 P. 
2d 1165, 40 Wash.2d 582—Cum¬ 
mings v. Sherman, 132 P.2d 998, 
16 Wash.2d 88—Allen v. Dillard, 
129 P.2d 813, 15 Wash.2d 35. 
Mutual wills containing reciprocal 
provisions 

Or,—Ankeny v. Lleuallen, 113 F.2d 
1113, 169 Or. 206. 

Contract valid although not nota¬ 
rised 

Wash.—Paab v. Wallerich, 282 P.2d 
271, 46 Wash.2d 375, appeal dis¬ 
missed 290 P.2d 697, 46 Washed 
005. 

71. Pa.—In re Culhane’s Estate, 2 
A.2d 567, 133 ra.Super. 339, af¬ 
firmed 5 A.2d 377, 334 Pa. 124. 

73. Colo.—Trindlo v. Timmerman, 
172 P.2d 676, 115 Colo. 323. 
Presumption as to oral contract 
If such contract was oral, it is 
presumed that all preexisting and 
conclusive negotiations were, so far 
as material, expressed In wills 
themselves when drafted and exe¬ 
cuted, and under such circumstances 
presumption that wills were intended 
to be reciprocal can only be rebutted 
by the clearest evidence. 


Colo.—Trindle v. Zimmerman, 172 
P.2d 676, 115 Colo. 323. 

73. Ill.—Frese v. Meyer, 63 N.E.2d 
768, 392 Ill. 59. 

National Bank of Austin v. Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494. 

Or.—McGinn v. Gilroy, 165 P.2d 73, 
178 Or. 24. 

74. Ind.—Corpus Juris cited in 

Lawrence v. Ashba, 59 N.E.2d 568, 
570, 115 Ind.App. 485. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258—Corpus Juris 

cited in Plemmons v. Pemberton, 
139 S.W.2d 910, 914, 346 Mo. 45. 
N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212. 

Tooker v. Yreeland, 112 A. 665, 
92 N.J.Eq. 340, affirmed Tooker 
v. Maple, 115 A. 255, 93 N.J.Eq. 
224. 

69 C.J. p 1300 note 52. 

Oral contract 

Mo.—In re Opel’s Estate, 179 S.W.2d 
1, 352 Mo. 592. 

75. N.J.—Minoguo v. Lipman, 96 A. 
2d 426, 25 N.J.Super. 376, affirmed 
100 A.2d 684, 28 N.J.Super. 330. 

76. Ill.—Jordan v. McGrew, 79 N.E. 

2d 622, 400 Ill. 275—Prose v. 

Meyer, 63 N.E.2d 768, 392 Ill. 59. 

Jacoby v. Jacoby, 96 N.E. 2d 362, 
342 Ill.App. 277—National Bank of 
Austin v. Emerson, 82 N.E.2d 382, 
335 Ill.App. 494. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258. 

N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212. 

Tooker v. Vreeland, 112 A. 665, 
92 N.J.Eq. 340, affirmed Tooker v. 
Maple, 115 A. 255, 93 N.J.Eq, 224. 
Or.—Corpus Juris cited in McGinn 
v. Gilroy, 165 P.2d 73, 80, 178 Or. 
24. 

W.Va,—Turner v. Theiss, 88 S.E.2d 
369, 129 W.Va, 23. 

Oral agreement or contract 

Cal.—Lynch v. Lichtenthaler, 193 P. 

2d 77, 85 C.A.2d 437. 

Mo,—In re Opcl's Estate, 179 S.W.Sd 
X, 352 Mo. 592. 

77. N.J.—Minogue v. Lipman, 96 A. 
2d 426, 25 N.J.Super. 376, affirmed 
100 A.2d 684, 28 N.J.Super. 330. 

78. Ill.—Jordan v. McGrew, 79 N.E, 
2d 622, 400 Ill. 275—Frese v. Mey¬ 
er, 63 N.E.2d 768, 392 Ill. 59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—National Bank of 
Austin v. Emerson, 82 N.E,2d 382, 
335 Ill.App. 404. 

300 


N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212. 

Tooker v. Vreeland, 112 A. 665, 
92 N.J.Eq. 340, affirmed Tooker v. 
Maple, 115 A. 255, 93 N.J.Eq. 224. 
Or.—Corpus Juris cited In McGinn 
v. Gilroy, 165 P.2d 73, 80, 178 Or. 
24. 

Oral agreement 

Cal.—Lynch v. Uchtenthaler, 193 P. 
2d 77, 85 C.A.2d 437. 

General statements held specifio in 
context 

Statement by husband and wife 
that they had drawn up their wills 
and had agreed on everything, and 
statement that they were in perfect 
accord with respect to objects of 
thoir bounty are general, but they ac¬ 
quired a specific meaning when con¬ 
sidered in the context of the two 
wills, and therefore there was an 
enforceable contract. 

N.H.—Foley v. Elliot Community 
Hospital, 96 A,2d 735, 98 N.H. 186. 

79. Ill.—Jordan v. McGrew, 70 N.E. 

2d 622, 400 Ill. 275—Frese v. 

Meyer, 63 N.E.2d 768, 392 Ill. 59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—National Bank 
of Austin v. Emerson, 82 N.E.2d 
382, 335 Ill.App. 494. 

80. Kan.—West v. Sims, 109 F.2d 
479, 153 Kan. 248. 

81 . Ind.— Corpus Juris cited in 

Lawrence v. Ashba, 59 N.K.2d 668, 
670, 115 Ind.App. 485. 

Kan.—West v. Sims, 109 P.2d 479, 
153 Kan. 248. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258— Corpus Juris cit¬ 
ed in Plemmons v. Pemberton, 139 
S.W.2d 910, 914, 346 Mo. 45. 

69 C.J. p 1300 note 53. 

Certain and unambiguous in all its 
terms 

N.M.—McDonald v. Folansky, 153 P. 

2d 670, 48 N.M. 518. 

TTse of word “mutual” unnecessary 
Where the minds of husband and 
wife had met as to the disposition of 
their property, it was not necessary 
that they use the word "mutual" 
when making known to attorney fact 
that they desired wills which would 
have the effect of mutual wills. 
Wash.—Auger v. Shldeler, 161 P.2d 
200, 23 Wash.2d 505. 

82 . Ind.— Corpus Juris cited in Law¬ 
rence v. Ashba, 59 N.B.2d 668, 
570, 115 Ind.App. 485. 

Mo.—Stewart v. Shelton. 201 S.W.2d 
395, 356 Mo. 258— Corpus Juris oit- 
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having legal capacity to do so, 83 and, as discussed 
infra subdivision b of this section, must be based on 
a sufficient consideration; and, for a contractual 
relationship to be established, each of the parties 
must know what is contained in the will of the 
other. 84 Moreover, the agreement, in order to make 
the wills mutual, and to be enforceable, must be 
more than a mere agreement to make wills, or to 
make the wills which in fact are made: it must 
involve the assumption of an obligation to dispose 
of the property as therein provided, or not to revoke 
such wills, 85 which are to remain in force at the 
death of the testators. 86 

A contract for reciprocal wills need not be ex¬ 
press, 87 but may arise by implication from circum¬ 
stances which make it clear that the parties had 
such wills in mind, that they intended to carry out 
their plans for testamentary disposition thereby, and 
that each acquiesced in the understanding of the 
other; 88 so, a contract for mutual wills may be 
inferred as a conclusion of fact from the circum¬ 
stances surrounding the parties. 89 The mere execu¬ 
tion of wills, or a joint will, by two or more persons 
at the same time does not amount to an agreement 
for mutual wills, or create a legal obligation not 
to revoke them, notwithstanding each maker has 
knowledge of the provisions of the others' wills, 
and all the wills contain similar or reciprocal pro¬ 
visions, where that is all there is to the transaction, 
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and there is no agreement, founded on a sufficient 
consideration, to maintain such wills, or not to re¬ 
voke them. 90 An agreement to execute reciprocal 
wills is not changed into a present transfer or gift 
of property by the inclusion of a provision that 
henceforth the interest of each of them in the 
property shall be as therein agreed. 91 

It has been said that there is no dispute as to 
the law applicable to the question whether there 
was an agreement of this nature, 92 and that each 
case depends on its own facts. 93 

An agreement to make reciprocal and mutual wills 
is performed when the wills are made. 94 

An understanding concerning the making of wills 
does not necessarily spell out a contract. 95 

Necessity of reference to contract; memorandum. 
It is not essential to the establishment of a con¬ 
tract for the execution of mutual wills that the wills 
embody a reference to the contract, 96 or that they 
contain a memorandum thereof; 97 the mere fact 
that wills contain no recital as to an agreement that 
they shall be mutual wills is by no means conclu¬ 
sive, 98 and does not prevent the wills from being 
mutual if it is made clear by the evidence that 
such is the intention of the parties. 99 

Parol agreement. An agreement to make mutual 
reciprocal wills may rest in parol. 1 However, a 
parol agreement to make mutual wills, it has been 


ed In Plemmons v. Pemberton, 139 
S.W.2d 910, 914, 346 Mo. 45. 
N.J.—Howells v. Martin, 137 A. 565, 
101 N.J.Eq. 275. 

83. Fla.—Nock v. Wayble, 59 So.2d 
875. 

A married woman could not, be¬ 
fore the passage of the Married 
Women's Emancipation Act, make a 
binding contract of this nature with 
her husband. 

Fla.—Nock v. Wayble, supra. 

84. W.Va.—In re Werkman’s Will, 
13 S.E.2d 73, 122 W.Va. 583. 

Inference of knowledge held insuffi¬ 
cient 

W.Va.—In re Werkman’s Will, supra. 

85. Mo.—Corpus Juris cited in 

Shackleford v. Edwards, 278 S.W. 
2d 775, 779—Corpus Juris cited in 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

69 C.J. p 1300 note 56. 

86. Mo.—Shackleford v. Edwards, 
278 S.W.2d 775. 

87. Ark.—Janes v. Rogers, 271 S.W. 
2d 930, 224 Ark. 116. 

88. Ark.—Janes v. Rogers, supra. 

89. N.H.—Boyle v. Dudley, 179 A. 
11, 87 N.H. 282. 


N.J.—Sommers v. Zuck, 50 A.2d 648, 
139 N.J.Eq,. 245—Tooker v. Vree- 
land, 112 A. 665, 92 N.J.Eq. 340. 

90. Cal.—Rolls v. Allen, 269 P. 450, 
204 C. 604. 

Mo.—Plemmons v. Pemberton, 139 
S.W.2d 910, 346 Mo. 45. 

Okl.—Pauli v. Early wine, 159 P.2d 
556, 195 Okl. 486. 

Pa.— Corpus Juris cited in In re Cul- 
hane’s Estate, 2 A.2d 567, 572, 133 
Pa.Super. 339, affirmed 5 A.2d 377, 
334 Pa. 124. 

69 C.J. p 1301 note 57. 

91. Ill.—Buehrle v. Buehrle, 126 N. 
E. 539, 291 Ill. 589. 

92. Ill.—National Bank of Austin v. 
Emerson, 82 N.E.2d 382, 335 Ill. 
App. 494. 

93. Ill.—National Bank of Austin v. 
Emerson, supra. 

Matters considered 

In determining whether mutual 
wills were executed pursuant to con¬ 
tract, courts will consider relation¬ 
ship of parties, their respective prop¬ 
erty holdings, their occupations, their 
motive, and such evidence as is avail¬ 
able as to preparation and execu¬ 
tion of wills, an'd will compare pro¬ 
visions of wills with benefits received 
or contemplated by parties. 
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Ill.—National Bank of Austin v. Em¬ 
erson, supra. 

94. Mo.—Shackleford v. Edwards, 
278 S.W.2d 775—Plemmons v. Pem¬ 
berton, 139 S.W.2d 910, 346 Mo. 
45. 

95. N.J.—Sommers v. Zuck, 50 A. 
2d 648, 139 N.J.Eq. 245—Tooker v. 
Vreeland, 112 A. 665, 92 N.J.Eq. 
340, affirmed Tooker v. Maple, 115 
A. 255, 93 N.J.Eq. 224. 

Understanding between husband and 
wife 

N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212—Minogue v. 
Lipman, 96 A.2d 426, 25 N.J.Super. 
376, affirmed 100 A,2d 684, 28 N. 
J.Super. 330. 

96. Ark.—Janes v. Rogers, 271 S. 
W.2d 930, 224 Ark. 116. 

Iowa.—Maurer v. Johansson, 274 N. 
W. 99, 223 Iowa 1102. 

97. Iowa.—Maurer v. Johansson, su¬ 
pra. 

98. Wash.—Auger v. Shideler, 161 
P.2d 200, 23 Wash.2d 505. 

99. Wash.—Auger v. Shideler, su¬ 
pra. 

1. Mich.—Phelps v. Pipher, 31 N. W. 
2d 836, 320 Mich. 663. 
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said, will be regarded with suspicion, 2 and subjected 
to close scrutiny; 3 and where the wills are plain 
and unambiguous, but inconsistent with an alleged 
oral agreement, and there is no showing of fraud, 
accident, or mistake, the wills control the disposi¬ 
tion of the estates. 4 

Agreement between husband and wife . An agree¬ 
ment for mutual wills is not invalid because the 
parties are husband and wife. 5 So, a husband and 
a wife have the right to make joint, mutual, and 
reciprocal wills pursuant to a contract between 
them, by the terms of which their community prop¬ 
erty passes in a manner different from that provided 
by the law of descent and distribution. 6 Such a 
contract is not violative of a statute forbidding con¬ 
tracts between husband and wife, 7 and a statute 
providing that one spouse has no interest in the 
property of the other which can be made the sub¬ 
ject of contract between them does not prohibit a 
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contract between husband and wife for mutual 
wills. 8 

Necessity of probate . Joint or mutual wills made 
in pursuance of an agreement or compact not to 
revoke them must, in order to be effective, be ad¬ 
mitted to probate. 9 

Widow's election as not waiver or abandonment . 
A widow’s election not to take under her deceased 
husband’s will, which has been admitted to probate, 
does not constitute a waiver of the contract between 
her and her husband to make mutual and reciprocal 
wills, 10 or an abandonment of her rights thereun¬ 
der. 11 

b. Consideration 

An agreement to make mutual wills must be based 
on a sufficient consideration, which may consist of the 
mutual promises. 

An agreement to make mutual wills must be based 
on an adequate or sufficient, 12 valid, 13 valuable, 14 


2. N.J.—:Howells v. Martin, 137 A. 
565, 101 N.J.Eq. 275. 

3. N.J.—Gromek v. Gidzela, 115 A. 
2d 144, 36 N.J.Super. 212. 

Howells v. Martin, 137 A. 565, 
101 N.J.Eq. 275. 

4. Tex.—Cate v. Cate, Civ.App,, 249 

S.W.2d 73. 

5. Tex.—Larrabee v. Porter, Civ. 
App., 3 66 S.W. 395. 

Contracts and agreements between 
husband and wife in general see 
Husband and Wife §§ 119-130. 
Mutual wills containing* reciprocal 
provisions 

Or.—Ankeny v. Heuallen, 113 P.2d 
1113, 169 Or. 206. 

6. Tex.—Howard v. Combs, Civ.App., 
113 S.W.2d 221. 

7. Tex.—Howard v. Combs, supra. 

8. Iowa.—Luthy v. Seaburn, 46 N. 
W.2d 44, 242 Iowa 184. 

Season for rule 

The agreement is that each spouso 
will dispose of his or her property in 
a certain manner, and each disposi¬ 
tion is the consideration for the oth¬ 
er, and the subject of the compact is 
not the interest of one spouse in 
the other's property; the statutory 
restriction only invalidates agree¬ 
ments the subject of which is the 
right one of the parties has, by rea¬ 
son of the marriage relation, in the 
property owned by the other. 

Iowa.—Maloney v. Rose, 277 N.W. 
572, 224 Iowa 1071. 

9- Ind.—Manrow v. Deveney, 33 N. 
E.2d 371, 109 Ind.App. 264. 

10. TT.S.—Anderson v. Benson, D.C. 
Neb., 117 F.Kupp. 765. 

11. U.S.—Anderson v. Benson, su¬ 
pra. 


12. Ill.—Jordan v. McGrew, 79 N.E. 
2d 622, 400 Ill. 275—Prose v. Mey¬ 
er, 63 N.E.2d 768, 392 111. 59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—National Bank 
of Austin v. Emerson, 82 N.E.2d 
382, 335 Ill.App. 494. 

Ind.—Corpus Juris cited in Law¬ 
rence v. Ashba, 59 N.E.2d 568, 570, 
115 Ind.App. 485. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258—Corpus Juris 

cited in Plemmons v. Pemberton, 
139 S.W.2d 910, 914, 346 Mo. 45. 

Or.—Corpus Juris cited in McGinn v. 
Gilroy, 165 P.2d 73, 80, 178 Or. 
24. 

69 C.J. p 1300 note 55. 

Consideration for specific perform¬ 
ance of contract see Spocific Per¬ 
formance § 39. 

Sufficient consideration held shown 

(1) Generally, 

Minn.—Mosloski v. Gamble, 253 N. 
W. 378, 191 Minn. 170. 

(2) Agreement bo tween husband 
and wife to mutually testate, execu¬ 
tion of mutual wills containing re¬ 
ciprocal gifts of life estates, and per¬ 
formance of contract by husband 
by his unrevoked will, which was 
duly probated after his death, fur¬ 
nished sufficient consideration to 
support contract to make mutual, re¬ 
ciprocal, and irrevocable wills. 

N.J.—Minogue v. Lipman, 96 A.2d 
426, 25 N.J.Supor. 376, affirmed 100 
A.2d 684, 28 N.J.Super. 330. 

(3) A wife’s right to bequeath 
one half of her separate property 
to some one other than her husband 
and to receive one half of his prop¬ 
erty outright rather than a life es¬ 
tate in all of his property was suffi¬ 
cient consideration to support con¬ 
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tract between husband and wife to 
devise their property to survivor and, 
at death of survivor, to their foster 
daughter. 

Kan.—West v. Sims, 109 P.2d 479, 
153 Kan. 248. 

An antenuptial contract embodied 
in joint will of husband and wife 
was enforceable as based on adequate 
consideration. 

Iowa.—DeJong v. Huyser, 11 N.W. 
2d 56C, 233 Iowa 1315. 

13. N.J.—Gromek v. Oldsseln, 115 A. 
2d 144, 36 N.J.Super. 212—Minogue 
v. Lipman, 96 A,2d 426, 25 N.J.Su¬ 
per. 376, affirmed 100 A.2d 684, 28 
N.J.Super. 330. 

Tooker v. Vreeland, 112 A. 665, 
92 N.J.Eq. 340, affirmed Tooker v. 
Maple, 115 A. 255, 93 N.J.Eq. 224. 
N.Y.—In re Gudewicz’ Will, 72 N.Y. 
S.2d 838. 

Valid legal consideration held shown 

Ill.—Mimmack v. McNulty, 109 N. 

K.2d 373, 348 Ill.App. 550. 
Agreement after execution of will 
An agreement made by testatrix 
after execution of will affords no val¬ 
id consideration for her agreement 
with her husband to devise and be¬ 
queath half of estate of each of them 
to husband’s heirs on testatrix's 
death. 

Neb.—Dies v. Rosicky, 16 N.W,2d 
155, 145 Neb. 242. 

14. Tex.—Hamilton v. Hamilton, 280 
S.W.2d 588, 154 Tex. 511. 

Avoidance of suit for divorce 
Evidence that father promised to 
execute a will pursuant to an agree¬ 
ment that community estate should 
pass to the son of the parties, in 
order that his wife would not sue 
for divorce and division of the prop- 



97 C.J.S. 

or good 15 consideration. 16 The agreement is that 
each testator will dispose of his property in a cer¬ 
tain manner, and each disposition is the considera¬ 
tion for the other; 17 the mutual promises are suffi¬ 
cient consideration to support the agreement, 18 or 
the execution of each will is a sufficient considera¬ 
tion for the execution of the other. 19 

It is not necessary, in order to constitute sufficient 
consideration for such an agreement, that any bene¬ 
fit shall result therefrom to any of the testators, or 
the survivor of them. 20 So, it is ordinarily held 
that a valid consideration may consist of reciprocal 
provisions, 21 reciprocal devises or bequests by the 
parties to each other, 22 forbearance by one of the 
parties to assert a claim against the other, in re¬ 
turn for the latter’s agreement to make reciprocal 
wills, 23 or a promise by one party to make a certain 
disposition of his property, even for the benefit of 
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a third person, in return for a like promise by an¬ 
other to make a certain disposition of his property; 24 
and the general rule has been laid down that the 
making by two or more persons of wills disposing of 
their respective estates in a different way than they 
might otherwise dispose of them, but for the wills 
of the others, constitutes sufficient consideration to 
each for the agreement and provides a contractual 
basis for the wills. 25 Where, however, the arrange¬ 
ment is such that one of the parties receives sub¬ 
stantial benefits therefrom, and the other parts with 
substantial rights, the disproportion and inequality 
may be so great as to render the agreement without 
consideration as to the latter. 26 

If to the making of the will there is added the 
death of the maker without revoking it, a sufficient 
valuable consideration is found to bind the other 
party and his estate. 27 


erty, revealed a valuable considera¬ 
tion to the father for the contract. 
Tex.—Hamilton v. Hamilton, supra. 

15. Kan.—West v. Sims, 109 P.2d 
479, 153 Kan. 248. 

Ctood consideration held not shown 

Okl.—Horton v. Cronley, 270 P.2d 
306. 

16. N.J.—Sellyei v. Lecso, 101 A.2d 
26, 28 N.J.Super. 593. 

Receipt of something not required 
by law 

Where spouses executed mutual 
wills, whether surviving husband re¬ 
ceived more or less than that to 
which he would have been entitled 
under the statute by electing to take 
against the will was not the test of 
whether his agreement to make a 
will in wife’s favor was valid as 
supported by consideration, where he 
did receive something different under 
the wife’s will that she was not re¬ 
quired to give him by law. 

N.T.—In re Levin’s Estate, 87 N.Y. 
S.2d 282, 194 Misc. 553, modified 
on other grounds 97 N.Y.S.2d 148, 
276 App.Div. 739, affirmed 99 N. 
E.2d 877, 302 N.Y. 535, reargument 
denied 109 N.E.2d 713, 304 N.Y. 
841. 

Wife having no substantial estate 

Where spouses executed a joint 
will leaving their property, after the 
survivor’s death, to wife’s sons by 
a former marriage, and wife had nei¬ 
ther substantial estate nor reason¬ 
able prospects of securing anything 
substantial other than from her hus¬ 
band, whose substantial unencum¬ 
bered estate had not been created by 
the spouses’ joint efforts, there was 
no consideration on part of wife to 
support joint will as an independent 
■contract. 


Iowa.—In re Johnson’s Estate, 10 
N.W.2d 664, 233 Iowa 782, 148 A.L. 

R. 748. 

17. Ind.—Sample v. Butler Univer¬ 
sity, 4 N.E.2d 545, 211 Ind. 122, 108 
A.L.R. 857, rehearing denied and 
modified on other grounds 5 N.E.2d 
888, 211 Ind. 122, 108 A.L.R. 857. 

Iowa.—Luthy v. Seaburn, 46 N.W.2d 
44, 242 Iowa 184—In re Johnson’s 
Estate, 10 N.W.2d 664, 233 Iowa 
782, 148 A.L.R. 748—Maloney v. 

Rose, 277 N.W. 572, 224 Iowa 1071. 
N.J.—Minogue v. Lipman, 96 A.2d 
426, 25 N.J.Super. 376, affirmed 100 
A.2d 684, 28 N.J.Super. 330. 

18. Colo.—Trindle v. Zimmerman, 
172 P.2d 676, 115 Colo. 323. 

Ill.—Peck v. Drennan, 103 N.E.2d 
63, 411 Ill. 31—Curry v. Cotton, 191 
N.E. 307, 356 Ill. 538. 

Ind.—Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

Neb.—Mack v. Swanson, 299 N.W. 
543, 140 Neb. 295. 

Okl.—Tucker v. Zachary, 269 P.2d 
773. 

Wash.—In re Young’s Estate, 244 P. 
2d 1165, 40 Wash.2d 582—Auger 
v. Shideler, 161 P.2d 200, 23 Wash. 
2d 505. 

19. Colo.—Wehrle v. Pickering, 102 
P.2d 737, 106 Colo. 134. 

Pa.—In re Swenk’s Estate, 108 A.2d 
825, 176 Pa.Super. 513. 

Wash.—In re Young’s Estate, 244 P. 
2d 1165, 40 Wash.2d 582—Auger v. 
Shideler, 161 P.2d 200, 23 Wash.2d 
505. 

20. Tex.— Corpus Juris quoted in 

Hamilton v. Hamilton, Civ.App., 
269 S.W.2d 491, 495, affirmed 280 

S. W.2d 588, 154 Tex. 511. 

Ya.—Williams v. Williams, 96 S.E. 
749, 123 Va. 643. 
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21. Iowa.—Luthy v. Seaburn, 46 N. 
W.2d 44, 242 Iowa 184—In re Far¬ 
ley’s Estate, 24 N.W.2d 453, 237 
Iowa 1069. 

22. Tex.—Corpus Juris quoted in 

Hamilton v. Hamilton, Civ.App., 
269 S.W.2d 491, 495, affirmed 280 
S.W.2d 588, 154 Tex. 511. 

69 C.J. p 1301 note 65. 

23. N.Y.—Lally v. Cronen, 159 N.E. 
723, 247 N.Y. 58, reargument denied 
161 N.E. 188, 247 N.Y. 575. 

Tex.—Corpus Juris quoted in Hamil¬ 
ton v. Hamilton, Civ.App., 269 S. 
W.2d 491, 495, affirmed 280 S.W. 
2d 588, 154 Tex. 511. 

24. Mo.—Stewart v. Shelton, 201 S. 
W.2d 395, 356 Mo. 258. 

Tex.—Corpus Juris quoted in Hamil¬ 
ton v. Hamilton, Civ.App„ 269 S. 
W.2d 491, 495, affirmed 280 S.W. 
2d 588, 154 Tex. 511. 

69 C.J. p 1301 note 67. 

Agreement to leave community es¬ 
tate to son 

Exchange of promises, made by 
parties to agreement to leave com¬ 
munity estate to their son, consti¬ 
tuted consideration for the agree¬ 
ment. 

Tex.—Hamilton v. Hamilton, Civ. 
App., 269 S.W.2d 491, affirmed 280 
S.W.2d 588, 154 Tex. 511. 

25. Iowa.—Campbell v. Dunkelber- 
ger, 153 N.W. 56, 172 Iowa 385. 

Tex.—Corpus Juris quoted in Hamil¬ 
ton v. Hamilton, Civ.App., 269 S. 
W.2d 491, affirmed 280 S.W.2d 588, 
154 Tex. 511. 

26. Cal.—Notten v. Mensing, 67 P. 
2d 734, 20 C.A.2d 694. 

69 C.J. p 1301 note 69. 

27. Wash.—In re Young’s Estate, 
244 P.2d 1165, 40 Wash.2d 582- 
Prince v. Prince, 117 P. 255, 64 
Wash. 552. 



97 C.J.S, 


§ 1367 WILLS 

The consideration need not move from the ulti¬ 
mate beneficiaries, 28 and their rights do not depend 
on the source of the consideration if the contract 
was intended to embrace them. 29 

The consideration for mutual wills fails where 
one of them is invalid or ineffectually executed. 30 

c. Wills as Constituting or Indicating Agree¬ 
ment 

A Joint will, or mutual wills, may constitute, or con¬ 
tain, an agreement to make wills. 


The wills of two or more persons, executed pur¬ 
suant to an oral agreement or understanding, may 
themselves, considered and construed together, con¬ 
stitute the contract or agreement to make wills ; 3 * 
so, a contract to make wills may be contained in 
mutual wills, 32 or in a joint will, 33 and a document 
may be both a contract and a joint or mutual will. 3 * 
A joint 86 or mutual 36 will may be contractual in 
nature; in the very nature of things, a joint and 
mutual will is contractual; 37 and a will executed 
pursuant to an agreement based on a valuable con¬ 
sideration is contractual as well as testamentary. 38 


28. N.J.—Sellyei v. Lecso, 101 A.2d 
26, 28 N.J.Super. 693. 

29. N.J.—Sellyei v. Lecso, supra. 

30. Ill.—Martin v. Helms, 149 N.E. 
770, 319 Ill. 281. 

69 C.J. p 1301 note 70. 

31. Colo.—Brown v. Johanson, 194 
P. 943, 69 Colo. 400. 

N.J.—Sellyei v. Lecso, 101 A.2d 26, 
28 N.J.Super. 693. 

N.Y.—Olsen v. Olsen, 70 N.Y.S.2d 
838, 189 Misc. 1046. 

The aspect of revocability of a 
will does not prevent that instru¬ 
ment itself from serving as the ve¬ 
hicle for the expression of the con¬ 
tract of the parties to a joint will; 
as a will it remains revocable, but 
the same writing remains, notwith¬ 
standing unilateral revocation of its 
testamentary role, as the contract be¬ 
tween the parties where such it is, or 
in a given case as evidence of the 
contract where the contract is claim¬ 
ed to have been separately made. 
N.J.—.Sellyei v. Lecso, 101 A.2d 26, 
28 N.J.Super. 693. 

Contraot held not shown 
Wis.—In re Buffington's Estate, 23 
N.W.2d 617, 249 Wis. 172. 

32. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 C.A.2d 686. 

N.Y.—Olsen v. Olson, 70 N.Y.S.2d 

838, 189 Misc. 1046. 

“Whether the agreement be irt$ a 

separate document or embodied in 

the wills themselves is of no conse¬ 
quence/' 

N.y.—Olsen v. Olsen, 70 N.Y.S.2d 

838, 843, 189 Misc. 1046. 

In absence of evidence of circum¬ 
stances leading up to the execution 
of a joint and mutual will, the court 
may look to the instrument itself 
to determine whether it establishes 
a contract or agreement for the dis¬ 
position of the property of the par¬ 
ties thereto on the death of the sur¬ 
vivor. 

N.Y.—In re Nelson’s Will, 106 N.Y. 
S.2d 427, 200 Misc, 1. 

33. Ill.—Curry v. Cotton, 191 N.E. 
307, 366 Ill. 538. 

Kan.—In re Adkins' Estate, 167 P.2d 
618, 161 Kan. 239. 


Language showing contract 

Where joint will made by hus¬ 
band and wife made reference to 
“our last will and testament/' “our” 
property, “our present wishes” and 
“will and covenant/’ will on its face 
showed it was made as result of 
contract between the two testators. 
Kan.—Beall v. Hardie, 279 P.2d 276, 
177 Kan. 353. 

34. Cal.—In re Stuart’s Estate, 217 
P.2d 723, 97 C.A.2d 218. 

Ind.—Manrow v. Deveney, 33 N.E.2d 
371, 109 Ind.App. 264. 

Mich.—Getchell v. Tinker, 289 N.W. 
166, 291 Mich. 267. 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

Previous joint will as part of con¬ 
traot 

Under contract whereby husband 
and wife, in consideration of mutual 
wills, agreed that, on death of sur¬ 
vivor, their property should be dis¬ 
tributed as provided by a previous 
joint will, and each agreed not to 
make any other or different disposi¬ 
tion of any of their property, dis¬ 
tribution prescribed by joint will 
became part of contract, with result 
that survivor could not make dif¬ 
ferent testamentary disposition of 
property. 

Ind.—Mountz v. Brown, 81 N.E.2d 
374, 119 Ind.App. 38. 

Agreement as to community prop¬ 
erty 

If an agreement with respect to 
community property is, by its ex¬ 
press terms, both a contract and the 
will of the husband and wife, and 
if, on the death of one of them, the 
agreement is admitted to probate 
and declared to be the last will of 
the deceased spouse, the will should 
be held to be executed as part of the 
contract and should be construed ac¬ 
cording to rule applicable to mutual 
wills. 

Wash.—In re Dunn’s Estate, 197 P. 
2d 606, 31 Washed 512. 

Property not otherwise disposable 
by will 

Where document was both a con¬ 
tract and a joint will of husband 
and wife, the document, in so far as 
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it purported to subject to testamen¬ 
tary disposition certain property 
which the husband could not other¬ 
wise dispose of by will, was a con¬ 
tract, and, in its dispositive provi¬ 
sions, it was a will. 

Cal.—In re Stuart's Estate, 217 P.2d 
723, 97 C.A.2d 218. 

Contract portion snbjeot to rules of 
mutual mistake 

Cal.—In re Stuart’s Estate, supra. 

35. Tex.—Harrell v. Hickman, 215 
S.W.2d 876, 147 Tex. 396. 

Will devising all property to sur¬ 
vivor 

A joint will of husband and wife 
devising all their property to the 
survivor was contractual as well as 
testamentary in character. 

Tex.—Harrell v. Hickman, 215 S.W. 

2d 876, 147 Tox. 396. 

Will held not contractual 

Joint and several will executed by 
husband and wife, giving survivor 
right to alter provisions thereof, held 
not contractual so as to bar surviv¬ 
ing wife's right to elect to take un¬ 
der the law instead of under the 
will, even though some realty devised 
had been jointly owned, where there 
was no evidence that wife received 
any property as consideration for 
joining in will, and she had accepted 
no benefits thereunder. 

Wis.—In re Sechler’s Will, 272 N. 
W. 854, 224 Wis. 613. 

36. Tex.—Murphy v. Slaton, 273 S. 
W.2d 588, 154 Tex. 15. 

Estoppel to change provisions 
For this reason, surviving wife, 
who had probated the will and ac¬ 
cepted benefits thereunder, was es¬ 
topped to change any of its provi¬ 
sions, but was bound by provisions 
of such will as to disposition of all 
property owned by her or husband, 
either jointly, as community, or by 
either or by both in their separate 
right. 

Tex.—Murphy v. Slaton, supra. 

37. Kan.—Berry v. Berry’s Estate, 
212 I\2d 283, 168 Kan. 263—Lewis 
v. Lewis, 178 P. 421, 104 Kan. 269. 

38. Tex.—Cate v. Cate, Clv.App., 285 
S.W. 2d 456, error refused. 
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Where, however, wills show on their faces that 
they were made in pursuance of a void contract, 
they cannot themselves be given the effect of a con¬ 
tract to make mutual wills. 39 

When an agreement to execute mutual wills is 
established, the court may look to the contents of 
the wills for the terms of the agreement. 40 

Delivery . The fact that a joint will is produced 
for probate by the surviving maker establishes prima 
facie that the instrument, as a contract to make a 
joint will with reciprocal provisions, was delivered. 41 

d. Construction and Operation of Agreement 

The rights and obligations of the parties to an agree¬ 
ment to make a Joint or mutual will are determined by 
its terms; the agreement must be construed in the light 
of the joint will executed simultaneously therewith. 

The rights and obligations of the parties to an 
agreement to make a joint or mutual will are deter¬ 
mined by the terms of the agreement; 42 where the 
intent of the contracting parties is expressed in 
clear and unambiguous language, the court is re¬ 
lieved of the necessity of resorting to rules of con¬ 
struction, 43 but has the duty to give the contract 
effect according to its terms. 44 In ascertaining the 
contract, the situation of the parties and the sur¬ 
rounding circumstances may properly be considered, 
as in the case of contracts generally; 45 and the 
contract, or agreement, must be construed in the 
light of the joint will executed simultaneously there¬ 
with. 46 Where the makers of mutual wills make a 
contract as to the disposition of property, the court 
will give effect to the contract as made, rather than 
attempt construction by implication or insertion by 
reference. 47 
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If a joint will is contractual as well as testa¬ 
mentary in character, it is the duty of the court to- 
determine what disposition the testators made of 
their estate by their contract. 48 

Where husband and wife enter into an oral con¬ 
tract to make mutual, identical, and reciprocal wills* 
the agreement becomes a fixed obligation, if not 
on the execution of the wills, on the husband’s death 
and the election of the widow to take under the 
provisions of his will. 49 

The scope of the contract must be ascertained 
without resort to rules of thumb. 50 

Ambiguity . Where parties execute a joint will 
constituting a contract, and the provision in the 
contract relative to the disposition of the entire es¬ 
tate of the survivor is clear, any ambiguity in the 
will with respect to the nature of the estate devised 
and bequeathed to the survivor is not such ambiguity 
in the contract as will render the contract unen¬ 
forceable as to the ultimate beneficiaries. 51 

e. Rescission or Breach of Agreement 

(1) While all parties are alive 

(2) By survivor after death of other 

party 

(1) While All Parties Are Alive 

While the parties to an agreement to make mutual 1 
wills are alive, any party may recede therefrom and re¬ 
voke his will, or make a different disposition of his prop¬ 
erty, on giving proper notice to the other or others. 

Whether testators who have executed a joint will, 
or separate wills containing mutual and reciprocal 
provisions, are restricted from disposing of the prop¬ 
erty during their respective lifetimes is a question 


39. Tex.—Gorman v. Gause, Com. 
App., 66 S.W.2d 865. 

40. Tenn.—Harris v. Morgan, 12 
Tenn.App. 445, 448. 

“In other words, it was not neces¬ 
sary for . . . [the parties] to 

agree on every little detail of the 
disposition of their property.” 

Tenn.—Harris v. Morgan, supra. 

41. Ill.—Curry v. Cotton, 191 N.E. 
307, 356 Ill. 538. 

42. Wis.—In re Schefe's Estate, 52 
N.E.2d 375, 261 Wis. 113. 

Construction and operation of joint 
and mutual wills see supra § 1364 
h. 

Property passing under will or agree¬ 
ment see infra § 1368. 

Power to sell or mortgage lands 
Limitation imposed on power of 
survivor to sell lands held to limit 
his power to mortgage them. 

Or.—Ankeny v. Lieuallen, 113 P.2d 
1113, 169 Or. 206, suit dismissed 
127 P.2d 735, 169 Or. 206. 

97 C.J.S.—20 


Authority to substitute legatees 

Provision of contract between hus¬ 
band and wife, as reflected by article 
of their joint and mutual will under 
which residue of estate of survivor 
was bequeathed to named legatees, 
and under which both were author¬ 
ized, by separate provisos, to sub¬ 
stitute legatees by codicil, from time 
to time, was not void in so far as it 
related to substance; the separate 
provisos did not contemplate mutual 
execution of codicil, right to make 
codicil modifying such provision was 
not required to be jointly agreed on, 
and surviving husband, by codicil, 
could substitute his second wife as 
legatee after death of first wife; 
the words “from time to time” were 
not restricted as to particular pe¬ 
riod, whether measured by joint life¬ 
time of testators or otherwise, and 
did not preclude surviving husband, 
by codicil, from substituting his sec¬ 
ond wife as legatee after death of 
first wife. 


Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

43. Or.—Florey v. Meeker, supra. 

44. Or.—Florey v. Meeker, supra. 

45. N.J.—Sellyei v. Lecso, 101 A. 
2d 26, 28 N.J.Super. 503. 

46. N.Y.—Tutunjian v. Vetzigian, 
64 N.Y.S.2d 140, affirmed 83 N.Y. 
S.2d 184, 274 App.Div. 910, affirm¬ 
ed 87 N.E.2d 275, 299 N.Y. 315. 

47. Idaho.—Ohms v. Church of the 
Nazarene, Weiser, 130 F.2d 679, 
64 Idaho 262. 

4a Tex.—Harrell v. Hickman, 215 
S.W.2d 876, 147 Tex. 396. 

49. Wash.—Cummings v. Sherman, 
132 P.2d 998, 16 Wash.2d 88. 

50. N.J.—Sellyei v. Lecso, 101 A.2d 
26, 28 N.J.Super. 593. 
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51. N.J.—Sellyei v. Lecso, supra. 
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primarily of the construction of the agreement under 
which the will was, or the wills were, executed; 52 
generally, the courts do not consider that the par¬ 
ties to mutual wills intended to restrict either party 
from disposing of property in good faith by trans¬ 
fers effective during his or her lifetime, 53 unless a 
plain intention to this effect is expressed in the 
will or in the contract pursuant to which it was 
executed. 54 

An agreement to make mutual wills, or the execu¬ 


tion of wills in pursuance of such an agreement, is 
held not to bind the testators to keep the property, 
covered thereby, for the intended beneficiaries un¬ 
der such wills, or prevent them from making such 
other disposition of it, either inter vivos or by will, 
as they may desire and mutually agree, while both 
or all still live, 55 particularly where the wills are 
intended to be only temporary. 56 Moreover, while 
both or all of the parties to such an agreement 
are yet alive, any party may recede therefrom, and 


52. Nev.—Waters v. Harper, 250 P. 
2d 915, 69 Nev. 315. 

Rescission of contracts for testamen¬ 
tary disposition of property gener¬ 
ally see supra § 117. 

Contract held breached as to in¬ 
surance proceeds 

Or.—Prime v. Prime, 139 P.2d 550, 
172 Or. 34. 

53. Nev.—Waters v. Harper, 250 P. 
2d 915, 69 Nev. 315. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23. 

54. Nev.—Waters v. Harper, 250 P. 
2d 915, 69 Nev. 315. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23. 

Provision held not restraint on alien¬ 
ation 

A clause in husband’s will, leaving 
half of his estate to named man 
or his issue and one fourth interests 
to two women, if testator's wife, who 
executed will containing reciprocal 
provisions at same time, did not sur¬ 
vive testator, was not a restraint on 
surviving spouse’s right to alien in 
good faith any part or all of their 
joint estates. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23. 

55. Ky.—ruckett v. Hatcher, 209 S. 
W.2d 742, 307 Ky. 160. 

Mich.—Rose v. Southern Mich. Nat. 
Bank of Coldwater, 44 N.W.2d 192, 
328 Mich. 039—Corpus Juris quoted 
in Phelps v. Pipher, 31 N.W.2d 
836, 839, 320 Mioh. 663. 

Wash.—Corpus Juris quoted in Allen 
v. Dillard, 129 i\2d 813, 820, 15 
Wash.2d 35. 

69 C.J. p 1301 note 72. 

Revocation of mutual wills see su¬ 
pra § 1366. 

Consent required 

Wills executed pursuant to an 
agreement between the testators can¬ 
not be changed by one without the 
consent of the other. 

Mich.—Elmer v. Elmer, 260 N.W. 759, 
271 Mich. 517. 

Tex.—Pullen v. Russ, Civ.App., 209 
f>.W.2d 690, refused no reversible 
error, 

Mutual abandonment of contract 

(1) Rights under a survivorship 
contract between husband and wife 


may be lost by mutual abandonment 
of contract occurring by conduct, 
words, or written agreements. 

Miss.—Asher v. Hart, 55 So.2d 447, 
212 Miss. 749. 

(2) Evidence held to show relin¬ 
quishment and abandonment of 
rights under contract. 

TJ.S.—Hale v. Campbell, D.C.Iowa, 
46 F.Supp. 772. 

Abrogation or modification of con¬ 
tract 

(1) A contract to make mutual re¬ 
ciprocal wills not expressly requir¬ 
ing written consent to revocation to 
either of the wills executed may be 
abrogated or modified by parol, if the 
parties thereto so agree. 

Mich.—Rose v. Southern Mich. Nat. 
Bank of Coldwater, 44 N.W.2d 192, 
328 Mich. 639—Phelps v. Pipher, 
31 N.W.2d 836, 320 Mich. 663. 

<2) Agreement made by husband 
and wife to divide their community 
property into equal amounts of sepa¬ 
rate property, for estate tax purpos¬ 
es, did not purport to abrogate pro¬ 
visions of earlier contract to devise 
all property of parties equally among 
their heirs. 

Wash.—Raab v. Wallorich, 282 P.2d 
271, 46 Wash.2d 375, appeal dis¬ 
missed 290 P.2d 697, 46 Wash.2d 
905. 

(3) Mere failure of husband and 
wife to change alleged mutual recip¬ 
rocal wills, or either of them, before 
wife's death prior to that of her 
husband did not of itself establish 
that the parties did not agree to 
abrogation or modification of oral 
contract to execute mutual reciprocal 
wills; where husband and wife who 
agreed to execute mutual reciprocal 
wills leaving their property to both 
son and daughter thereafter agreed 
to abrogate agreement and leave 
property to daughter only, fact that 
husband failed to act prior to wife's 
death by changing his will, or that 
ho probated wife’s will after her 
death, did not prevent abrogation, 
Mich.—Phelps v. Fipher, supra. 

Waiver of obligation 

Husband and wife had right to 
waive, by mutual agreement, per¬ 
formance of obligation that husband 

306 


assumed under their contract to ex¬ 
ecute mutual reciprocal wills. 

Mich.—Phelps v, Pipher, supra. 
Opening of joint bank account; fraud 

(1) Under banking statute, to de¬ 
feat vesting of absolute title to joint 
bank account in survivor, fraud or 
undue influence must have been prac¬ 
ticed on person opening account, so 
that, even though proved, fraud per¬ 
petrated by husband on wife in open¬ 
ing joint account with right of sur¬ 
vivorship in brother and thus reduc¬ 
ing amount of husband’s personalty 
bequeathed to wifo under written 
agreement could not defeat brother’s 
title as survivor. Where brother 
claimed joint bank account as sur¬ 
vivor, for deceased’s wife to defend 
or counterclaim on ground of fraud, 
actual fraud, intent to defraud, or 
constructive or legal fraud had to be 
pleaded; where husband and wife 
agreed in writing to convey their re¬ 
spective estates at death to trus¬ 
tee for benefit of survivor, husband's 
opening account hold not fraud on 
wifo, even though made with Intent 
to reduce amount which she would 
receive under agreement, since agree¬ 
ment did not restrict use of property 
during husband's life. Irrevocable 
title to joint bank account vested In 
surviving brother when opened, and 
deceased’s wife could not claim ac¬ 
count as part of estate bequeathed 
to her by deceased husband's will. 
N.Y.—In re Glen, 288 N.Y.S. 24, 247 

App.IMv. 518, affirmed 4 N.E.2d 

433, 272 N.Y. 530, reargumont de¬ 
nied 5 N.E.2d 371, 272 N.Y. 640. 

(2) Written agreement between 
husband and wife to convey their 
respective estates at death to trus- 

t tee for benefit of survivor did not 
create debtor-creditor relationship, 
and, in absence of allegation and 
proof of such relationship, wife's 
allegation that husband opened ac¬ 
count with intent to defraud could 
not render transaction fraudulent 
and void; where wife claimed ac¬ 
count, on ground that it was opened 
in fraud of her rights under written 
agreement with husband, allegations 
and proof held insufficient to estab¬ 
lish constructive or legal fraud. 

N.Y.—In re Glen, supra. 

56. N.Y.—In re Eamerdin's Will, 293 

N.Y.& 967, 250 App.DiV. 133. 
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revoke his will or make a different disposition of his 
property, on giving proper notice to the other party 
or parties of his act in so doing, 57 or where such 
other or others have actual knowledge thereof, 58 
and provided such other is afforded an ample op¬ 
portunity to make a new will, 59 and has not changed 
his position, to his detriment, in reliance on the 
agreement. 60 

On the other hand, a revocation or alteration of 
his will by one of the parties to such an agreement 
in secret, or without notice to, or the knowledge of, 
the other or others, although all are yet alive, does 
not release such party from his obligations under 
the agreement, and it remains enforceable against 
him. 61 A breach of such an agreement by one of 
the parties may, however, be treated by the other 
party or parties, at their option, as releasing them 
from their obligations under the agreement. 62 

Failure to make a valid will constitutes a breach of 
an agreement to execute mutual wills; 63 but if 
both parties fail to do so, neither can take advantage 
of the other's failure. 64 
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(2) By Survivor after Death of Other Party 

When one party to an agreement for mutual or Joint 
wills dies, leaving a will in accordance with the agree¬ 
ment, the survivor is estopped to dispose of his property 
otherwise than as contemplated in the agreement, and 
his obligations thereunder become irrevocable and en¬ 
forceable against 'him, at least where he accepts benefits 
under the decedent’s will. 

With respect to a surviving spouse’s disposition 
of property in a manner at variance with mutual 
wills, the lodestar is the intention of the parties; 65 
the disposition, during the lifetime of a surviving 
spouse, if not prohibited, must be reasonable. 66 The 
general rule is that, on the death of one of the par¬ 
ties to an agreement for mutual, joint, or reciprocal 
wills, leaving a will in accordance with the agree¬ 
ment, the survivor becomes estopped, or precluded, 
from making any other or different disposition of his 
property than that contemplated in such agreement, 
and his obligations under the agreement become 
absolutely irrevocable, and enforceable against 
him, 67 at least, or especially, where he avails him- 


57. Ill.—In re Edwards’ Estate, 120 
N.E.2d 10, 3 Ill.2d 116. 

National Bank of Austin v. Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494. 

Iowa.—Luthy v. Seaburn, 46 N.W.2d 
44, 242 Iowa 184. 

Or.—Ankeny v. Lieuallen, 113 P.2d 
1113, 169 Or. 206, suit dismissed 
127 P.2d 735, 169 Or. 206. 

Tenn.—Corpus Juris cited in Church 
of Christ Home for Aged v. Nash¬ 
ville Trust Co., 202 S.W.2d 178, 181, 
184 Tenn. 629. 

Wash.—Corpus Juris quoted in Allen 
v. Dillard, 129 P.2d 813, 820, 15 
Wash.2d 35. 

69 C.J. p 1301 note 73. 

Disposal of property subject to con¬ 
ditions imposed 

Where testator and brother execut¬ 
ed mutual wills in accordance with 
contract containing bequests by 
them in favor of each other con¬ 
ditioned on survivorship and contain¬ 
ing agreement not to change wills 
“except upon the written consent of 
both of the parties thereto,” negation 
of power to revoke limited power 
during lifetime of brother, who was 
first to die, but did not otherwise 
affect testator’s power freely to dis¬ 
pose of property subject to condi¬ 
tions imposed by agreement. 

N.Y.—In re Conay’s Estate, 121 N.Y. 
S.2d 481, opinion adhered to 125 
N.Y. S. 2d 62, affirmed 135 N.Y.S. 
2d 626, 284 App.Div. 950. 

Notice by wife to husband 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172. 


58. Wash.—Corpus Juris quoted in 

Allen v. Dillard, 129 P.2d 813, 820, 
15 Wash.2d 35. 

69 C.J. p 1301 note 74. 

59. Wash.—Allen v. Dillard, 129 P. 
2d 813, 15 Wash. 2d 35. 

60. Wash.—Allen v. Dillard, 129 P. 
2d 813, 15 Wash.2d 35. 

61. Wash.—Corpus Juris quoted in 
Allen v. Dillard, 129 P.2d 813, 820, 
15 Wash.2d 35. 

69 C.J. p 1302 note 75. 

Enforcement of agreement for mu¬ 
tual wills in general see infra 
subdivision f of this section. 

62. Colo.—McLean v. Jones, 8 P.2d 
261, 90 Colo. 213. 

63. Or.—Tiggelbeck v. Russell, 213 
P.2d 156, 187 Or. 554. 

64. Or.—Tiggelbeck v. Russell, su¬ 
pra. 

65. Idaho.—Ohms v. Church of the 
Nazarene, Weiser, Idaho, 130 P.2d 
679, 64 Idaho 262. 

No restraint as to disposition or 
alienation 

(1) Where husband and wife, pur¬ 
suant to mutual agreement, execut¬ 
ed wills at same time, and, after 
small bequests to children and step¬ 
children, each was made residuary 
legatee with unqualified power to dis¬ 
pose of property received, there was 
an agreement to execute mutual 
wills with the sole intent and pur¬ 
pose that property of the first to 
die should be vested in the survivor 
unconditionally without restraint as 
to disposition thereof. 

W.Va.—In re Reed’s Estate, 26 S.E. 
2d 222, 125 W.Va. 555. 
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(2) Where husband, pursuant to 
oral contract with wife for mutual 
wills under which provision was 
made for husband’s son by prior 
marriage, devised his interest in 
realty to wife without restraint on 
power of alienation, son could not 
enjoin alienation by wife. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

Alienable life estate in widow 
Instrument executed by spouses, 
providing that survivor should take 
all property of spouses for life, ac¬ 
quired testamentary character, on 
death of husband, only as affected 
his community one half of property, 
leaving wife free to dispose of her 
own half and vesting in her an abso¬ 
lute alienable life estate as to the 
other half, despite provision of in¬ 
strument against selling or encum¬ 
bering of real property during life¬ 
time of either spouse. 

Tex.—Wallace v. Peoples, Civ.App., 
89 S.W.2d 1030, error dismissed. 

66. Idaho.—Ohms v. Church of the 
Nazarene, Weiser, Idaho, 130 P.2d 
679, 64 Idaho 262. 

67. U.S.—Anderson v. Benson, D.C. 
Neb., 117 F.Supp. 765. 

Cal.—Brown v. Superior Court in 
and for Los Angeles County, 212 P. 
2d 878, 34 C.2d 559. 

Corpus Juris quoted in Sonnick- 
sen v. Sonnicksen, 113 P.2d 495, 
500, 45 C.A.2d 46—Fuller v. Nelle, 
55 P.2d 1248, 12 C.A.2d 576. 

Ind.—Sample v. Butler University, 
4 N.E.2d 545, 211 Ind. 122, 108 
A.L.R. 857, rehearing denied and 
modified on other grounds 5 N.E. 
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self of provisions of decedents will in his favor,®® | or accepts any benefits thereunder,®® even though, 


2d 888, 211 Ind. 122, 108 A.L.R. 
857. 

Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

Iowa.—Luthy v. Seaburn, 46 N.W. 2d 
44, 242 Iowa 184—DeJong v. Huy- 
ser, 11 N.W.2d 566, 233 Iowa 1315. 
Ky.—Puckett v. Hatcher, 209 S.W. 

2d 742. 307 Ky. 160. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565—Getchell v. Tinker, 289 N.W. 
156, 291 Mich. 267. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

N.Y.—Olsen v. Olsen, 70 N.Y.S.2d 838, 
189 Misc, 1046. 

Pa.—In re Stahl's Estate, Orph., 14 
Northumb.Leg.J. 216. 

Tenn.—Church of Christ Home for 
Aged v. Nashville Trust Co., 202 
S.W.2d 178, 184 Tenn. 629—Seat v. 
Seat, 113 S.W.2d 751, 172 Tenn. 618. 
Tex.—Dufner v. Haynen, Civ.App., 
263 S.W.2d 662, refused no revers¬ 
ible error—Dickerson v. Yar¬ 
brough, Civ.App., 223 S.W.2d 535 
—Corpus Juris quoted in Dicker- 
son v. Yarbrough, Civ.App,, 212 
S.W.2d 975, 978—McWhorter v. 

Humphreys, Civ.App., 161 S.W.2d 
304, error refused—Howard v. 
Combs, Civ.App., 113 S.W.2d 221. 
«9 C.J. p 1302 note 77. 

Contra, 

Or.—Florey v. Meeker, 240 P.2d 1177, 
194 Or. 257. 

heading case 

N.X—Tooker v. Vreeland, 112 A. 665, 
92 N.J.Eq. 340, affirmed Tooker v. 
Maple, 115 A. 255, 93 N.J.Eq. 224. 
Revocation of will by survivor is 
a breach of contract to make a par¬ 
ticular disposition of property by 
will. 

Cal.—Daniels v. Bridges, 267 P.2d 
343, 123 C.A.2d 585. 

Evidence held to show that trans¬ 
fers of property by survivor were 
in breach of contract between sur¬ 
vivor and decedont 
Nev.—Waters v. Harper, 250 P.2d 
915, 69 Nev. 315. 

Bond and mortgage set aside 
N.Y.—Ralyea v. Venners, 280 N.Y. 
S. 8, 165 Misc. 539. 

Parties to a ‘‘mutual reciprocal 
•contract will” may bind themselves 
in such manner that neither can, 
without breach of contract, revoke 
such a will after death of the other. 
-Or.—In re Lachmund’s Estate, 170 P. 
2d 748, 755, 179 Or. 420, 166 A.L. 
R. 479. 

Estoppel to claim other interest 
Where husband and wife executed 
* Joint and mutual will and, on hus¬ 
band’s death, the wife accepted the 
will, such acceptance created an es¬ 
toppel against her to claim any in¬ 
terest in the property other than the 
life estate created by the will* 


Tex.—Chadwick v. Bristow, Civ.App., 
204 S.W.2d 65, affirmed 208 S.W.2d 
888, 146 Tex. 481. 

Will held to provide for tenancy 
in common, and not joint tenancy, so 
that deed by survivor conveying ten¬ 
ancy in common did not violate con¬ 
tract pursuant to which will was ex¬ 
ecuted. 

Mich.—Smith v. Caswell, 270 N.W. 
270, 278 Mich. 209. 

Conveyance of portions of commu¬ 
nity estate 

Fact that husband, who, prior to 
his wife’s death, had executed con¬ 
tract to make will identical to that 
of his wife, conveyed portions of 
community estate after his wife's 
death was not inconsistent with 
his contractual obligations, and he 
was not estopped thereby to claim 
under his wife's will. 

Tex.—Richardson v. Lingo, Civ.App., 
274 S.W.2d 883, error refused no 
reversible error. 

Totten trust accounts as breach of 
agreement 

Where husband and wife executed 
joint and mutual will, pursuant to 
agreement, and will provided for dis¬ 
tribution of estate on death of sur¬ 
vivor, the opening of Totten trust 
accounts by survivor was breach of 
the agreement, and, on the death of 
the survivor, the moneys in such ac¬ 
counts were distributable according 
to provisions of will, rather than to 
the beneficiaries named in such ac¬ 
counts. 

N.Y.—In re Nelson's Will, 106 N.Y.S. 
2d 427, 200 Misc. 1. 

68. Cal.—Brown v. Superior Court 
in and for Los Angeles County, 212 
P.2d 878, 34 C.2d 550. 

Ill.—Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.,N,S., 508, 
17 Ann.Cas. 1003. 

National Bank of Austin v. Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494. 

Iowa.—Child v. Smith, 282 N.W. 316, 
225 Iowa 1205. 

Mo.—Corpus Juris cited, in Plemmons 
v. Pemberton, 139 S,W.2d 910, 346 
Mo. 45. 

Tex.—Corpus Juris quoted in Dick¬ 
erson v. Yarbrough, Civ.App., 212 
S.W,2d 975, 978—Nye v. Bradford, 
Civ.App., 189 S.W.2d 889, affirmed 
193 S.W.2d 165, 144 Tex. 618, 169 
A.L.R. 1. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
; 369, 129 W.Va. 23. 

69 C.J. p 1302 note 77, 

Enforcement of agreement for mu¬ 
tual wills in general see infra 
subdivision f of this section. 

A conveyance with reservation of 
a life estate will accomplish the 
same result that the revocation of 
the will and execution of a new 
will would accomplish; such a con- 
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veyance, executed by the survivor 
to defeat the purpose of the Joint 
will, is fraudulent as to the bene¬ 
ficiaries named therein; where no 
present consideration is paid by the 
grantee, he is not an innocent pur¬ 
chaser for value as against such ben¬ 
eficiaries. 

Iowa.—DeJong v. Huyser, 11 N.W.2d 
566, 233 Iowa 1315. 

69- Iowa.—Jennings v. McKeen, 65 
N.W.2d 207, 245 Iowa 1206. 

Ky.—Frice v. Aylor, 79 S.W.2d 350, 
258 Ky. 1. 

Mich.—Schondelmayer v. Schondel¬ 
mayer, 31 N.W.2d 721, 320 Mich. 
565. 

Mo.—Corpus Juris cited in Plemmons 
v. Pemberton, 139 S.W,2d 910, 914, 
346 Mo. 45. 

N.J.—Sellyei v. Lecso, 101 A.2d 26, 28 
N.J.Super. 593. 

N.M.—Brown v. Brown, 208 P.2d 1081, 
63 N.M. 379. 

N.D.—O’Connor v. Immele, 43 N.W.2d 
649, 77 N.D. 346. 

Tex.—Chadwick v. Bristow, 208 S.W. 
2d 888, 146 Tex. 481, 

Corpus Juris quoted ia Dickerson 
v. Yarbrough, Civ.App,, 212 S.W.2d 
975, 978—Hickman v. Harrell, Civ. 
App., 211 S.W.2d 374, reversed on 
other grounds 215 S.W.2d 876, 147 
Tex. 396. 

Wash.—Auger v. Shidelor, 161 P.2d 
200, 23 Wash.2d 505. 

W.Va.—Turner v. Thoias, 38 S.E.2d 
369, 129 W.Va. 23. 

69 C.J. p 1302 note 77. 

“To permit the one who survives 
to gain the benefits of the Joint will 
and then to flout its provisions in vio¬ 
lation of the promise made to the oth¬ 
er ’would be a mockery of Justice.’ ” 
N.Y.—Tutunjian v. Vetzlgian, 87 N.E. 
2d 275, 277, 299 N.Y. 315. 

The rule is grounded on the sound 
principle that when the first to die 
has completely performed his or her 
part of the executory agreement, 
whether evidenced by a pre-existing 
contract to sign the joint will or by 
the terms of the will itself, the sur¬ 
vivor who accepts benefits thereunder 
should not later be permitted to re¬ 
pudiate the unfavorable provisions of 
such agreement or will. 

Tex.—Graser v. Graser, Civ.App., 212 
S.W. 2d 859, reversed on other 
grounds 215 S.W.2d 867, 147 Tex. 
404—Curtis v. Ayoock, Civ.App., 
179 S.W.2d 843, error refused. 
Construcrtivs fraud sufficient to raise 
estoppel 

When two persons execute a joint 
and mutual will, or mutual wills, pur¬ 
suant to an oral contract, and one of 
parties dies before one of them re¬ 
vokes his will, and survivor accepts 
benefits of the decedent’s will and 
then revokes, a constructive fraud 
sufficient to raise an estoppel has 
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it has been held, his will is revoked by operation of 
law, as by his subsequent marriage; 70 and his heirs, 
after his death, have no rights better than, or 
superior to, his own. 71 The mere fact that decedent, 
in his lifetime, expressed a desire or intention to 
•change his will does not affect the enforceability 
of the agreement against the survivor, where no 
’Change was actually made. 72 

Where an agreement as to mutual wills does not 
•define the survivors power over the property, but 
merely provides as to the disposition of the prop¬ 
erty at his death, the survivor may use not only 
the income, but reasonable portions of the principal, 
for his support and for ordinary expenditures, 73 
.and he may change the form of the property by 
reinvestment and the like; 74 but he must not give 
away any considerable portions of it 75 or do any¬ 
thing else with it that would be inconsistent with 
the spirit or the obvious intent and purpose of the 
-agreement. 76 

In the absence of an express contract prohibiting 
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any survivor from dealing with his own property, 
where the residuary beneficiaries are relatives, the 
parties to a mutual will are deemed not to have 
intended to deprive the survivor of the use of the 
property to which he holds title, for proper pur¬ 
poses, such as his support or comfort. 77 So, where 
a husband and a wife, by mutual wills, provide for 
the disposition of the residuary estate of each to 
the other, and, on the death of the survivor, to 
children, the husband, after the wife’s death, is 
entitled to use as much of the assets of their joint 
estates during his lifetime as he requires; 78 but he 
cannot make a gift in the nature, or in lieu, of a 
testamentary disposition, or to defeat the purpose 
of the agreement. 79 A deed by a survivor, with 
reservation of a life estate, is not testamentary in 
character, within a contract restricting testamentary 
disposition of the survivor’s property. 80 

A survivor, in bad faith or in fraud of the rights 
of the beneficiaries of the testamentary agreement, 
cannot make an unreasonable disposition of his 
or her property. 81 


been practiced on the first decedent 
and on beneficiaries of the oral con- 

-Cal.—Daniels v. Bridges, 267 P.2d 

343, 123 C.A.2d 585. 

.Acceptance of benefits as affirmance 
of contract 

If agreement of husband and wife 
for making of mutual reciprocal wills 
was in effect at death of wife, probat¬ 
ing of wife's will and the acceptance 
of benefits thereunder by husband 
■constituted recognition and affirm- 
.ance, on his part, of the contract. 
Mich.—Phelps v. Pipher, 31 N.W.2d 

836, 320 Mich. 663. 

Material gain to survivor not neces¬ 
sary 

(1) Where joint and mutual will of 
husband and wife was executed pur¬ 
suant to contract, it was not neces¬ 
sary that the survivor receive ma¬ 
terial gain on the death of the other 
to make the will irrevocable, since 
survivor had already derived benefit 
from consideration given by deceased 
to bind the agreement, and contract 
was executed as to deceased and was 
irrevocable as to survivor. 

Ill.—In re Edwards’ Estate, 120 N.E. 

2d 10, 3 I11.2d 116. 

(2) Consideration generally see su¬ 
pra subdivision b of this section. 
Effect of coercion or undue influence 

Where wife who entered into oral 
Agreement with husband as to mutual 
wills made no effort to rescind the 
agreement during her husband’s life¬ 
time and, on his death, accepted and 
•enjoyed full benefit of the property 
given her by his will pursuant to the 
Agreement, wife was estopped to re¬ 
pudiate her part of the agreement, 


notwithstanding she had entered in¬ 
to the agreement by reason of coer¬ 
cion or undue influence of husband. 
R.I.—Daniels v. Aharonian, 7 A.2d 
767, 63 R.I. 282, reargument denied 
9 A.2d 865, 63 R.I. 518. 

Source of property of survivor’s es¬ 
tate 

Where testators held much of their 
property in joint tenancy and sur¬ 
vivor became owner by virtue of 
such tenancy, but she also received 
other benefits under joint will, sur¬ 
vivor was bound by provisions of 
will, and legacy thereunder was pay¬ 
able out of survivor’s estate, regard¬ 
less of source of property of such es¬ 
tate. 

Iowa.—Jennings v. McKeen, 65 N.W. 
2d 207, 245 Iowa 1206. 

70. W.Va.—Underwood v. Myer, 146 
S.E. 896, 107 W.Va. 57. 

Marriage of testator as revoking will 
theretofore made see supra § 
1366 d. 

Equitable enforcement of contract not 
prevented 

N.Y.—Italyea v. Venners, 280 N.V.S. 
8, 155 Misc. 539. 

71. Cal.—Corpus Juris quoted in 

Sonnicksen v. Sonnicksen, 113 P.2d 
495, 500, 45 C.A.2d 46. 

Kan.—Warwick v. Zimmerman, 270 P. 
612, 126 Kan. 619. 

72. Wis.—Allen v. Boss, 225 N.W. 
831, 199 Wis. 162, 64 A.L.R. 180. 

73. R.I.—Daniels v. Aharonian, 7 A. 
2d 767, 63 R.I. 282, reargument de¬ 
nied 9 A.2d 865, 63 R.I. 518. 

74. R.I.—Daniels v. Aharonian, su¬ 
pra. 


75. R.I.—Daniels v. Aharonian, 9 A. 
2d 865, 63 R.I. 518. 

76. R.I.—Daniels v. Aharonian, 9 A. 
2d 865, 63 R.I. 518. 

77« U.S.—Awtry’s Estate v. C. I. R., 
C.A.8, 221 F.2d 749. 

Mortgage held valid 
Kan.—National Life Ins. Co. of Mont¬ 
pelier, Vt., v. Watson, 44 P.2d 269, 
141 Kan. 903. 

78. N.Y.—Olsen v. Olsen, 70 N.Y.S.2d 
838, 189 Misc. 1046. 

79. N.Y.—Rastetter v. Hoenninger, 
108 N.E. 210, 214 N.Y. 66. 

In re Nelson's Will, 106 N.Y.S.2d 
427, 200 Misc. 1—Olsen v. Olsen, 70 
N.Y.S.2d 838, 189 Misc. 1046. 
Husband without property; gifts not 
prevented 

However, joint mutual will by hus¬ 
band, who had no property, and wife, 
providing that each should remain 
owner of his or her property and lim¬ 
iting power of testamentary disposi¬ 
tion only, held not to prevent gifts 
inter vivos by wife to relatives in 
good faith and without any deliberate 
and fraudulent purpose to defeat the 
will. 

N.Y.—In re Salisbury's Estate, 272 N. 
Y.S. 135, 242 App.Div. 645, affirmed 
193 N.E. 308, 265 N.Y. 536. 

80. Idaho.—Ohms v. Church of the 
Nazarene, Weiser, Idaho, 130 P.2d 
679, 64 Idaho 262. 

81. W.Va.—Turner v. Theiss, 38 S.E. 
2d 369, 129 W.Va. 23. 

Widow’s second will as abrogating 
agreement 

A widow's holographic will, chang¬ 
ing disposition of her estate as made 
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It has been said, obiter, that the survivor may 
rescind the agreement for mutual wills, and alter 
or revoke his will, after the death of the other party, 
if he has not accepted any benefits under the will of 
decedent. 82 It has also been held that, where a 
husband and wife make mutual wills, and the hus¬ 
band dies, the widow may elect, as in other cases, to 
take under the law, and not under the husband’s 
will, thus repudiating the agreement; 83 but on this 
point there is also authority to the contrary. 84 The 
fact that a widow elects not to take under the will 
of her deceased husband, made jointly with her will, 
and thereby renounces benefits under the contract in 
her favor, is not in itself a breach of the contract 
to make a joint will. 85 

Agreement without legal capacity . A wife who, 
without legal capacity to do so, enters into an 
agreement with her husband for the making of 
mutual and reciprocal wills is not bound thereby, 
and, on her surviving her husband, she may revoke 
the will executed by her pursuant to the agreement, 
and execute a new will disposing of the property 
differently. 86 

New will as abrogation of agreement . The mak¬ 
ing of a new will by the survivor has been regarded 
as constituting an abrogation of the agreement for 
mutual wills, and a breach thereof; 87 but, under 
other authority, since such new will is itself rev¬ 
ocable by the survivor during his lifetime, his 
failure to perform his contract cannot be ascertained 
until his death, and he cannot be charged with 
breach of contract during his life. 88 

Where the survivor makes a will with bequests 
different from those provided for in the mutual 
wills, it has been held that the last will is entitled 
to probate as a will, but that no one takes anything 


under it, since the property has already been dis¬ 
posed of by the first will, which should be enforced 
as a contract. 89 

Fraudulent intention; good faith of grantee . The 
court will not assume that the alienation of property 
by a survivor not subject to any restraint on aliena¬ 
tion is done with the fraudulent intention of de¬ 
priving a beneficiary of the benefit of the contract 
for mutual wills, or that such alienation will have 
that effect. 90 

Evidence has been held insufficient to sustain a 
finding that the grantee acted in good faith in ac¬ 
cepting conveyances made by a surviving husband to 
defeat an agreement with his wife with respect to 
the testamentary disposition of property. 91 

A contract of survivorship may be abandoned 
without a formal writing. 02 

f. Enforcement 

(1) In general 

(2) Persons entitled to enforcement 

(3) Enforcement of oral agreements 

(4) Evidence 

(1) In General 

Where an agreement to make Joint, mutual, or re¬ 
ciprocal wills is wrongfully breached, equity may compel 
epeciflc performance thereof or impress a trust on the 
property in favor of the beneficiaries of the wrongfully 
revoked will; or an action may lie for damages for the 
breach. 

The contractual obligation created by a joint and’ 
mutual will made pursuant to agreement is enforce¬ 
able. 93 An agreement to make mutual or reciprocal 
wills will be enforced in equity when well and fairly 
founded, 94 and will generally be enforced of the 
courts if there has been no attempted revocation by 
cither party during the lifetime of both; 05 and the 


In previous will conforming to agree¬ 
ment between her and her husband 
to execute mutual and reciprocal 
wills, abrogated such agreement en¬ 
tirely, and hence was unreasonable 
and detrimental to beneficiaries of 
agreement. 

W.Va.—Turner v. Theiss, supra. 

82. Tex.—Sherman v. Goodson's 
Heirs, Civ.App., 219 S.W. 830. 

09 C.J. p 1302 note 81. 

83. Tox.—Gorman v. Cause, Civ. 
App., 36 S.W.2d 279, affirmed, Com. 
App., 66 S,W.2d 855. 

Election by widow In general see su¬ 
pra §§ 1256-1266. 

84. Wash.—Prince v. Prince, 117 P. 
255, 64 Wash. 652, followed in 117 
P. 260, 64 Wash. 696. 

85. Ohio.—Passoni v. Breehl, 14 Ohio 
Supp. 100. 


86. Fla.—Nock v. Wayble, 59 So.2d 
875. 

87. Iowa.—DeJong v. Huyser, 11 N. 
W.2d 566, 233 Iowa 1315. 

W.Va.—Turner v. Thciss, 38 S.E.2d 
369, 129 W.Va. 23. 

88. Tex.—Richardson v. Lingo, Civ. 
App., 274 S.W.2d 883, error refused 
no reversible error. 

89. Kan.—In re Adkins' Estate, 167 
I\2d 618, 161 Kan. 239—St. Denis v. 
Johnson, 57 P.2d 70, 143 Kan. 955. 

90. N.M.—Schauer v. Schauer, 89 P. 
2d 521, 43 N.Jtf. 209. 

91. Ind.—Sample v. Butler Universi¬ 
ty, 4 N.E.2d 545, 211 Ind. 122, 108 
A.L.R. 857, rehearing denied and 
modified on other grounds 5 N.K.2d 
888, 211 Ind. 122, 108 A.L.R. 857. 

92. U.S.—Hale v. Campbell. D.C. 
Iowa, 46 F.Supp. 772. 
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93. Ind.—Manrow* v. Deveney, 33 N. 
E.2d 371, 109 Ind.App. 264. 

94. Ind.—Corpus Juris cited, in. 
Lawrence v. Ashba, 59 N.M.2d 568, 
571, 315 Ind.App. 485. 

Kan.—KIkmMer v. Klkmeier, 254 P.2d 
236, 174 Kan. 71, 

N.Y.—Olsen v. Olsen, 70 N.Y.S.2d 
838, 189 Misc, 1046. 

Petition in probate proceeding’ for 
performance of contract to make 
mutual wills is as much action In 
equity to enforce contract as though 
brought separately and independent¬ 
ly in some other proceeding. 

Wash.—In re Krause's Estate, 21 P, 
2d 268, 173 Wash. 1. 

95. Wash.—In re Young's Estate, 
244 P.2d 1165, 40 Wash.2d 582— 
Cummings v. Sherman, 132 P.2d 
998, 16 Wash.2d 88—Allen v, Dil¬ 
lard, 129 P.2d 813, 15 Wash.2d 35. 
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provisions of a contract to make a joint will 96 or 
mutual wills 97 will be enforced in equity in a proper 
case. Agreements to make mutual wills which are 
to be irrevocable are enforced in most jurisdic¬ 
tions. 98 The enforcement of rights under mutual 
or reciprocal wills is grounded entirely on equitable 
theories. 99 

A court of probate cannot admit a mutual will to 
probate where it has been revoked by the testator, 1 
and cannot enforce an agreement to make mutual 
wills by ordering probate of a will which was re¬ 
voked in breach of such agreement. 2 However, it 
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is well settled that, where the revocation was wrong¬ 
ful and unauthorized, and the testator had devised 
or bequeathed his property in a manner other than 
that contemplated by the agreement on which the 
mutual will was founded, a court of equity, by rea¬ 
son of its extraordinary power to enforce specific 
performance of contracts and to prevent frauds, 
will ordinarily enforce such agreement, in order to 
prevent fraud or injustice, 3 by decreeing a specific 
performance of the agreement, 4 or by fastening, or 
impressing, a trust on the property in favor of the 
beneficiaries of the will revoked in violation of the 
agreement; 5 or an action may be maintained, in 


36. Kan.—Beall v. Hardie, 279 P.2d 
276, 177 Kan. 363—In re Adkins’ 
Estate, 167 P.2d 618, 161 Kan. 239. 

97. N.Y.—In re Scarantino’s Will, 
124 N.Y.S.2d 62. 

Denial of probate as not res judi¬ 
cata 

Judgment in proceeding in pro¬ 
bate, denying probate of foster moth¬ 
er’s will as foster father’s will, was 
not a bar to action by foster chil¬ 
dren to establish and enforce con¬ 
tract whereunder foster parents were 
to leave all their property by will to 
foster children, since the causes of 
action were not the same and same 
evidence would not support both ac¬ 
tions. 

Okl.—Tucker v. Zachary, 269 P.2d 
773. 

98. Pa.—In re Culhane’s Estate, 2 
A.2d 567, 133 Pa.Super. 339, affirm¬ 
ed 5 A.2d 377, 334 Pa. 124. 

:99. Colo.—In re Williams’ Estate, 72 
P.2d 476, 101 Colo. 262. 

1, Iowa.—In re Parley’s Estate, 24 
N.W.2d 453, 237 Iowa 1069. 

Mo.—Corpus Juris quoted in Ben¬ 
nington v. McClintick, 253 S.W.2d 
132, 134. 

‘Tex.—Pullen v. Russ, Civ.App., 209 
S.W.2d 630, refused no reversible 
error. 

*69 C.J. p 1302 note 84. 

Admission to probate of later will 
revoking mutual will see supra § 
1366 c. 

2 . Colo.—Hoff v. Armbruster, 226 P. 
2d 312, 122 Colo. 663. 

.3. U.S.—Awtry’s Estate v. C. I. R., 
C.A.8, 221 F.2d 749. 

• Colo.—Tnndle v. Zimmerman, 172 P. 
2d 676, 116 Colo. 323—Corpus Juris 
cited in In re Williams’ Estate, 72 
P.2d 476, 479, 101 Colo. 262. 

•Ga.—Clements v. Jones, 144 S.E. 319, 
166 Ga. 738. 

Ky.—Gilliam v. Gilliam, 206 S.W.2d 
199, 306 Ky. 102—Watkins v. Cov¬ 
ington Trust & Banking Co., 198 
S.W.2d 964, 303 Ky. 644. 

,Mo.—Corpus Juris quoted in Ben¬ 
nington v. McClintick, 253 S.W.2d 
132, 134—Corpus Juris cited in 


Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

N.Y.—Tutunjian v. Vetzigian, 87 N. 
E.2d 275, 299 N.Y. 315. 

Olsen v. Olsen, 70 N.Y.S.2d 838, 
189 Misc. 1046—Ralyea v. Venners, 
280 N.Y.S. 8, 155 Misc. 539. 

N.D.—Corpus Juris cited in O’Connor 
v. Immele, 43 N.W.2d 649, 654, 77 
N.D. 346. 

Tex.—Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 170, 144 
Tex. 618, 169 A.L.R. 12. 

69 C.J. p 1302 note 85. 

“That a court of equity has juris¬ 
diction to grant such relief has been 
well established.” 

Mo.—Bennington v. McClintick, 253 
S.W. 2d 132, 134. 

Remedy against party taking title 

Ill.—Curry v. Cotton, 191 N.E. 307, 
356 Ill. 538. 

Independent proceeding or account¬ 
ing 

N.Y.—In re Lamerdin's Estate, 284 
N.Y.S. 608, 157 Misc. 431, affirmed 
In re Lamerdin’s Will, 288 N.Y.S. 
765, 247 App.Div. 887. 

Petition for construction of will 

Parties’ rights, based on alleged 
mutuality of spouses’ wills, cannot 
be determined on petition by residu¬ 
ary devisees and legatees under hus¬ 
band's will for construction thereof 
and vacation of order for widow’s 
allowance and award of realty to her 
in lieu of cash, even though no ob¬ 
jection to petition was made and par¬ 
ties participated in proceedings or 
consented to determination sought. 
Colo.—In re Williams’ Estate, 72 P. 
2d 476, 101 Colo. 262. 

4. TJ.S.—Awtry’s Estate v. C. I. R., 
C.A.8, 221 F.2d 749. 

Anderson v. Benson, D.C.Neb., 
117 P.Supp. 765. 

Colo.—Corpus Juris cited in In re 
Williams’ Estate, 72 P.2d 476, 479, 
101 Colo. 262. 

Iowa.—In re Parley’s Estate, 24 N.W. 

2d 453, 237 Iowa 1069. 

Mo.—Corpus Juris quoted in Ben¬ 
nington v. McClintick, 253 S.W.2d 
| 132, 134. 


N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212—Sellyei v. 
Lecso, 101 A.2d 26, 28 N.J.Super. 
593. 

N.M.—McDonald v. Polansky, 153 P. 
2d 670, 48 N.M. 518—Schauer v. 
Schauer, 89 P.2d 521, 43 N.M. 209. 
Ohio.—In re Barnes’ Estate, Com.Pl., 
108 N.E.2d 88, affirmed, App., 108 
N.E. 2d 101. 

Tenn.—Corpus Juris cited in Church 
of Christ Home for Aged v. Nash¬ 
ville Trust Co., 202 S.W.2d 178, 
181, 184 Tenn. 629. 

Harris v. Morgan, 12 Tenn.App. 
445. 

Wash.—In re Young’s Estate, 244 P. 
2d 1165, 40 Wash.2d 582—Allen v. 
Dillard, 129 P.2d 813, 15 Wash.2d 
35. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23. 

69 C.J. p 1303 note 86. 

Specific performance of contracts to 
make mutual wills in general see 
Specific Performance § 87 a. 
Performance by executor and bene¬ 
ficiaries of new will 
If, in violation of such agreement, 
one of parties to joint will executes 
a new one, courts will require its 
executor and beneficiaries to perform 
the contract of their decedent. 

N.Y.—Tutunjian v. Vetzigian, 87 N. 
E.2d 275, 299 N.Y. 315. 

5. U.S.—Anderson v. Benson, D.C. 

Neb., 117 P.Supp. 765. 

Cal.—Puller v. Nelle, 55 P.2d 1248, 
12 C.A.2d 576. 

Colo.—Corpus Juris cited in In re 
Williams’ Estate, 72 P.2d 476, 479, 
101 Colo. 262. 

Ill.—Curry v. Cotton, 191 N.E. 307, 
356 Ill. 538. 

Ind.—Sample v. Butler University, 4 
N.E.2d 545, 211 Ind. 122, 108 A. 
L.R. 857, rehearing denied and 
modified on other grounds 5 N.E. 
2d 888, 211 Ind. 122, 108 A.L.R. 
857. 

Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

Iowa.—DeJong v. Huyser, 11 N.W. 

2d 566. 233 Iowa 1315. 

Ky.—Gilliam v. Gilliam, 206 S.W.2d 
199, 306 Ky. 102—Watkins v. Cov- 
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a proper case, for damages for the breach of the 
agreement, 6 although no cause of action would arise 
on any contract inferred from mutual wills prior to 
breach thereof. 7 Ordinarily, no trust can be im¬ 
posed on property, in favor of the intended bene¬ 
ficiaries, during the lifetime of the survivor of the 
parties to the agreement; 8 but in a proper case a 
decree may be entered restraining such survivor 
from revoking his will, or from making any disposi¬ 
tion of his property, by gift or conveyance in the 
nature of a gift, which would defeat the agreement. 9 

The beneficiary of mutual wills cannot recover 
from the surviving testator the amount or value of 
a specific legacy which has been adeemed, where it 
was of such nature that the parties must have known 
it was liable to destruction or extinguishment, since 
it cannot be presumed that the agreement extended 
to such legacy. 10 

One may probate a will and assist in the admin¬ 
istration of the estate thereunder, and nevertheless 


97 C.J.S. 

assert rights under a contract of survivorship made 
by the testator. 11 

In a suit for a breach of a contract pursuant to 
which husband and wife executed a joint and 
mutual will naming plaintiff as legatee of a part 
of the surviving testator's residuary estate, plain¬ 
tiff cannot urge technical objections to the formal 
execution of a codicil by the surviving testator. 1 * 

A probate court has jurisdiction to determine 
whether a contract existed between the proponent of 
a purported will and decedent to execute mutual 
wills, 13 the effect of a breach of the contract by 
one of the parties on the will of the other, 14 and 
whether facts alleged are sufficient to prove that 
decedent's will was revoked. 15 

(2) Persons Entitled to Enforcement 

Under most authorities, a third person for whose 
benefit an agreement for Joint or mutual wills is made is 
entitled to enforce it, although not a party thereto. 

Where two persons enter into a valid agreement 


ington Trust & Banking Co., 198 

S.W.2d 964, 303 Ky. 644. 

N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J. Super. 212—Sellyei v. 
Lecso, 101 A.2d 26, 28 N.J.Super. 
593—Minogue v. Lipman, 100 A.2d 
684, 28 N.J.Super. 330. 

N.T.—Tutunjtan v. Vetzigian, 87 N.E. 
2d 275, 299 N.Y. 310. 

Tracy v. Danzinger, 291 N.Y.S. 
113, 249 App.Div. 46. 

In re Nelson's Will, 106 N.Y.S. 
2d 427, 200 Misc. 1. 

Olsen v. Olsen, 70 N.Y.S.2d 838. 
Ohio.—In re Barnes' Estate, Com. 
1>1„ 108 N.E.2d 88, affirmed, App., 
108 N.E.2d 101. 

R.I.—Daniels v. Aharonian, 7 A.2d 
767, 63 R.I. 282, reargument de¬ 
nied 9 A.2d 865, 63 R.I. C18. 

Tex.—Wyche v. Clapp, 43 Tex, 543. 
Cato v. Cate, Civ.App., 235 S. 
W.2d 456, error refused—Pullen 
v. Russ, Civ.App., 226 S.W.2d 876, 
error refused no reversible error. 
W.Va.—Turner v. Thoiss, 38 S.E.2d 
369, 129 W.Va. 23. 

6D C.J. p 1303 note 87. 

4 ‘Courts of eauity, considering 
that done which ought to be done, 
would enforce the original contract 
by impressing a trust on the proper¬ 
ty received under the last will in fa¬ 
vor of the original promisee." 
Xowa.—Stewart v, Todd, 173 N.W. 
619, 622, 180 N.W. 146, 19 Iowa 
283, 20 A.L.R. 1272. 

Tex.—Pullen v. Russ, Civ.App., 209 
S,W.2d 630, 634, refused no reversi¬ 
ble error. 

Constructive trust 

Cal.—Daniels v. Bridges, 267 F.2d 
843, 123 C.A.2d 585. 


Trust in assets in administrator's 
hands 

N.H.—Boyle v. Dudley, 179 A. 11, 87 
N.H. 282. 

Irrevocable contract for mutual wills 
required 

Where mutual wills are made and 
one of testators dies after revoking 
his will, survivor may subject de¬ 
ceased's assets to trust in accord¬ 
ance with revoked will only whon 
It clearly appears that mutual wills 
were product of irrevocable contract. 
N.H.—Boyle v. Dudley, supra. 

Trust held not created 
Provisions of Joint will of husband 
and wife devising all property to sur¬ 
vivor, that after death of survivor 
it was desire of each to give, out of 
estate left after survivor's death, 
designated amount to designated ben¬ 
eficiaries, held not contract between 
husband and wife creating trust in 
favor of named beneficiaries so as 
to be enforceable by designated bene¬ 
ficiaries as against other legatees of 
survivor. 

Fla.—Hays v. Jones, 164 So. 841, 
122 Fla. 67. 

6. U.S.—Awtry's Estate v. C, I. R. f 
C.A.8, 221 F.2d 749. 

Ill.—Curry v. Cotton, 191 N.E. 307, 
356 Ill. 538. 

Iowa.—In re Farley's Estate, 24 N. 

W.2d 453, 237 Iowa 1069. 

Ohio,—In re Barnes’ Estate, Com. 
1*1., 108 N.E.2d 88, affirmed, App., 
108 N.E.2d 101. 

69 C.J. p 1393 note 88. 

Action as not defeating survivor’s 
title 

A successful action for damages 
for revocation of a joint will against 
survivor does not in itself defeat the 
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title of the survivor to property re¬ 
ceived under a joint will, and title 
could be divested only through an ex¬ 
ecution sale. 

U.S.—Awtry’s Estate v. C. I. R., C. 
A,8, 221 F.2d 749. 

7. U.S.—Awtry's Estate v. C. I. R., 
supra. 

a Tenn.—Harris v. Morgan, 7 S.W. 
2d 53, 157 Tenn. 140. 

9. Iowa.—Child v. Smith, 282 N.W. 
316, 225 Iowa 1205. 

Mich,—Elmer v. Elmer, 260 N.W. 759, 
271 Mich. 517. 

Tenn.—Harris v. Morgan, 12 Tenn. 
App. 445. 

69 O.J. p 1303 note 90, 

10 . Pa.—In re Donaldson’s Estate, 
11 Pa.Co. 311. 

Ademption in general see supra §5 
1172-1181, 

11. tr.S.—Hale v. Campbell, D.C. 
Iowa, 46 F.Supp. 772. 

Absenos of prejudice to heirs 
Where the evidence establishes 
mutual abandonment of rights under 
a survivorship contract executed by 
husband and wife, and estoppel is not 
claimed, the fact that the deceased 
wife's heirs were not prejudiced by 
surviving husband's active partici¬ 
pation In the probating of wife’s will 
made subsequent to survivorship 
contract is immaterial. 

U.S,—Hale v. Campbell, supra. 

12. Or.—Florey v. Meeker, 240 P. 
2d 1177, 194 Or. 257. 

13. Or.—In re Massey's Estate, 208. 
P.2d 341, 187 Or. 40. 

14. Or.—In re Massey's Estate, su¬ 
pra. 

15. Or.—In re Massey's Estate, su¬ 
pra. 
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to execute wills in favor of each other, and one dies 
without having done so, or after having altered or 
revoked his will without notice to, or the knowledge 
of, the other, the survivor, on proof of continued 
performance in good faith on his part, is entitled to 
enforce the agreement. 16 According to most au¬ 
thorities, a third person for whose benefit an agree¬ 
ment for joint or mutual wills has been made is en¬ 
titled to enforce it, notwithstanding he was not a 
party to the agreement ; 17 but there is also authority 
to the contrary, that such an agreement is not en¬ 
forceable by the intended beneficiary where he was 
not a party to the consideration. 18 

(3) Enforcement of Oral Agreements 

An oral agreement to make mutual wills may be 


WILLS § 1367 

taken out of the statute of frauds by part performance, 
as by the death of one party, leaving a will in accord¬ 
ance with the agreement, and the acceptance of benefits, 
under such will, by the survivor. 

If an oral agreement to make mutual or reciprocal 
wills is proved by full, clear, and convincing evi¬ 
dence, it should be enforced according to its terms. 19 
An oral contract must be proved as pleaded. 20 

An oral agreement for the making of mutual 
wills is not enforceable in equity where nothing 
more has been done or has occurred than the execu¬ 
tion of wills, particularly where they do not refer 
to each other or to the agreement, since there is not 
such part performance as to take the agreement out 
of the statute of frauds, 21 and so the making of a 


16. N.Y.—Lally v. Cronen, 159 N.E. 
723, 247 N.Y. 58, reargument denied 
161 N.E. 188, 247 N.Y. 575. 

<69 C.J. p 1303 note 92. 

17. Cal.—Brown v. Superior Court 
in and for Los Angeles County, 
212 P.2d 878, 34 C.2d 559. 

Iowa.—Hale v. Iowa-Des Moines 
Nat. Bank & Trust Co., 51 N.W. 
2d 421, 243 Iowa 303—Child v. 
Smith, 282 N.W. 316, 225 Iowa 
1205. 

Kan.—West v. Sims, 109 P.2d 479, 153 
Kan. 248. 

Ky.—Gilliam v. Gilliam, 206 S.W. 

2d 199. 306 Ky. 102. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565—Getchell v. Tinker, 289 N.W. 
156, 291 Mich. 267—Elmer v. El¬ 
mer, 260 N.W. 759, 271 Mich. 517 
—Lugauer v. Husted, 199 N.W. 682, 
228 Mich. 76. 

N.Y.—Tracy v. Danzinger, 291 N.Y.S. 

113, 249 App.Div. 46. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

•Okl.—Tucker v. Zachary, 269 P.2d 
773. 

Tex.—Pullen v. Russ, Civ.App., 226 
S.W.2d 876, error refused no re¬ 
versible error. 

Wash.—In re Young's Estate, 244 P. 
2d 1165, 40 Wash.2d 582—Allen 
v. Dillard, 129 P.2d 813, 15 Wash. 
2d 35. 

<69 C.J. p 1303 note 93. 

Beneficiary under will 

(1) Generally. 

•Cal.—Daniels v. Bridges, 267 P.2d 
343, 123 C.A.2d 585. 

Fla.—Tod v. Fuller, 78 So.2d 713. 
Iowa.—Jennings v. McKeen, 65 N.W. 

2d 207, 245 Iowa 1206. 

Mo.—Plemmons v. Pemberton, 139 
S.W.2d 910, 346 Mo. 45. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23. 

(2) Where minor girl lived with 
couple and turned over wages to 
them, and couple repeatedly stated 
that she was to receive certain real¬ 


ty, and made reciprocal wills in her 
favor, but wife predeceased hus¬ 
band, who died without devising prop¬ 
erty after making ineffective attempt 
to deed realty to the girl, a contract 
to convey or devise the realty was 
created, and chancellor could vest 
title in girl after death of husband 
and wife. 

Ark.—Brunk v. Merchants Nat. Bank, 
230 S.W.2d 932, 217 Ark. 499. 

Failure to show intention to bene¬ 
fit 

Persons who are not parties to the 
agreement and who fail to show an 
intention that the agreement bene¬ 
fit them have no standing to object 
to the disposition of property by a 
testator. 

N.Y.—In re Conay’s Estate, 121 N.Y. 
S.2d 481, opinion adhered to 125 
N.Y.S.2d 62, affirmed 135 N.Y.S. 
2d 626, 284 App.Div. 950. 

Party’s right to recompense lor 
services held not to outweigh con¬ 
tractual rights of third-party benefi¬ 
ciaries. 

Wash.—Raab v. Wallerich, 282 P.2d 
271, 46 Wash.2d 375, appeal dis¬ 
missed 290 P.2d 697, 46 Wash.2d 
905. 

A release by a third-party bene¬ 
ficiary of a contract between husband 
and wife for execution of separate 
wills, whereby beneficiary purports 
to discharge all claims against sur¬ 
viving testator, constitutes a defense 
against a claim made by benefi¬ 
ciary against estate of surviving tes¬ 
tator based on contract, at least 
where beneficiary had knowledge of 
contract when he executed release. 
Miss.—Asher v. Hart, 55 So.2d 447, 
212 Miss. 749. 

Effect of failure to probate will 

Where husband and wife entered 
into a contract for mutual wills leav¬ 
ing to each other a life estate in 
community property, with remainder 
to certain children in designated 
shares, and granting a legacy, paya¬ 
ble out of money and personal prop¬ 
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erty, to children who were not de¬ 
vised realty, and, after husband's 
death, his will was duly probated, 
but no will was probated after wife’s 
death, claim of two of the children 
to shares in realty was required to 
be based on the contract for mutual 
wills or on election of wife to claim 
under husband’s will. 

Tex.—French v. French, Civ.App., 148 
S.W.2d 930, error dismissed, judg¬ 
ment correct. 

Effect of statute; disinherited chil¬ 
dren 

Where instrument, purportedly ex¬ 
ecuted by spouses as joint and mu¬ 
tual will, attempting to dispose of 
wife’s community one-half interest, 
was probated on death of husband, 
and wife accepted benefits, but in¬ 
strument was denied probate as her 
will, contract, if any, underlying ex¬ 
ecution of instrument could not, un¬ 
der statute be enforced by spouses’ 
children as devisees as against disin¬ 
herited children on ground that wife 
and heirs could not equitably repudi¬ 
ate contract after full performance 
by husband and acceptance of bene¬ 
fits by wife, or on theory that con¬ 
tract was voidable and that ratifica¬ 
tion by probating instrument as hus¬ 
band's will and accepting benefits es¬ 
topped wife and heirs to contest its 
validity in absence of conduct of 
heirs raising an estoppel against 
them. 

Tex.—Graser v. Graser, 215 S.W.2d 
867, 147 Tex. 404. 

Proof of contract necessary 
Pa.—Walker v. Walker, Com.Pl., 32 
West.L.J. 91. 

18. Pa.—In re Mehl’s Estate, 9 Pa. 
Dist. & Co. 732. 

69 C.J. p 1303 note 94. 

19. Cal.—Notten v. Mensing, 45 P. 
2d 198, 3 C.2d 469. 

20. Mo.—In re Opel’s Estate, 179 S. 
W.2d 1, 352 Mo. 592. 

21. Neb.—Diez v. Rosicky, 16 N.W. 
2d 155, 145 Neb. 242. 
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new will by one of the parties during the lifetime of 
both in effect invalidates the agreement, or precludes 
it from becoming effective or enforceable. 22 

However, an agreement to make mutual or re¬ 
ciprocal wills is valid as a contract where the per¬ 
formance thereof by one party and acceptance by 
the other has taken it out of the statute of frauds. 23 
So, where one of the parties has died, leaving a 
will in accordance with the oral agreement, 24 and 
especially where the survivor avails himself of pro¬ 
visions of the will in his favor, or accepts benefits 
thereunder, 26 the case is taken out of the statute of 
frauds by part performance, and is enforceable in 
equity against the survivor. Also, where one party 
agrees to make an irrevocable will in favor of the 
other in consideration that the latter make a re¬ 
ciprocal will and render certain future services, a 
finding that the latter party has performed such 
services will remove the contract from the operation 
of the statute of frauds. 26 

(4) Evidence 

(a) Presumptions and burden of proof 

(b) Admissibility 

(c) Weight and sufficiency 


(a) Presumptions and Burden of Proof 

One asserting the making of an agreement for Joint 
or mutual wills has the burden of so proving; authorities 
differ as to whether a presumption of such agreement 
arises from the execution of such wills. 

The quest for a common denominator among au¬ 
thorities has been held to disclose a tendency to 
favor a presumption that joint and mutual wills, 
particularly between husband and wife, are executed 
pursuant to a contract or agreement between the 
testators ; 27 and it has been declared that the Iowa 
court quite readily infers from mutual wills that 
such wills are executed pursuant to contract, 28 and 
that the parties have obligated themselves not to 
revoke such wills after the death of one of the 
parties, no revocation having been effected during 
the time both lived. 29 Under other authority, no 
presumption of an agreement is created by the 
execution of similar mutual wills with cross provi¬ 
sions. 30 

One asserting the making of a contract or agree¬ 
ment for joint or mutual wills has the burden of 
establishing the making of the contract or agree¬ 
ment 31 as well as the burden of establishing 


N.H.—Boyle v. Dudley, 179 A. 11, 87 
N.H. 282. 

Wash.—Allen v. Dillard, 120 P,2d 813, 
15 Wash.2d 35. 

Wyo.—Canada v. Ihmsen, 240 P. 927, 
33 Wyo. 439, 43 A.L.R. 1010. 

60 C.J. p 1303 note 95. 

Contracts to devise or bequeath prop¬ 
erty as within statute of frauds 
see Frauds, Statute of § 100. 
Doctrine of part performance as af¬ 
fecting’ operation of statute of 
frauds generally soo Frauds, Stat¬ 
ute of, §§ 248-250. 

Part performance of oral agreement 
to give or devise in general see 
Specific Performance 5 61. 

Specific performance of oral agree¬ 
ments partly performed in general 
see Specific Performance §§ 52-61. 
Executory and revocable wills 

Where husband and wife orally 
agreed to make mutual wills, fact 
that each executed a will pursuant 
to agreement was not such part per¬ 
formance as would take agreement 
out of statute of frauds, where wills 
wore executory and revocable; to 
establish part performance of oral 
agreement that will take agreement 
out of statute of frauds, there must 
bo a change in parties' position hav¬ 
ing present effect, and not merely 
creating executory future rights. 
N.Y.—in re Wheeler's Estate, 299 N. 
Y.S 945, 164 Misc. 441. 

Wash.—MoClanahan v. McClan- 
ahan, 137 P. 479, 77 Wash. 138, Ann. 
Cas.l916D 253. 


23. Or.—Ankeny v. Lieuallen, 113 P. 
2d 1113, 169 Or. 20G, suit dismiss¬ 
ed 127 P.2d 735, 169 Or. 20G. 

24. U.S.—Anderson v. Benson, D.C. 
Neb., 117 F.Supp. 765. 

Ark.—Corpus Juris cited in Janos 
v. Rogers, 271 S.W.2d 930, 934, 
224 Ark. 116. 

Mo.—Corpus Juris cited in Findley 
v. Johnson, 142 S.W.2d 61, 06. 

Wash.—In re Fischer's Estate, 81 P. 
2d 836, 196 Wash. 41. 

69 C.J. p 1303 note, 97. 

25. Ark.—Corpus Juris cited in 
Janes v. Rogers, 271 S.W.2d 930, 
934, 224 Ark. 11C. 

Mich.—Lugauer v. Hus ted, 199 N.W. 
G82, 228 Mich. 7G. 

Mo.—Corpus Juris cited iu Findley 
v. Johnson, 142 S.W.2d 61, 66. 

N.J.—Minoguo v. Lipman, 96 A.2d 
426, 25 N.J.Super. 376, affirmed 100 
A.2d 684, 28 N.J.Super. 330. 

N.M.—Schauer v. Schauer, 89 P.2<3 
021, 43 N.M. 209. 

N.D.—O'Connor v. Immele, 43 N.W,2d 
649, 77 N.D. 346. 

Or.—Schramm v. Burkhart, 2 P.2d 
14, 137 Or. 208. 

Wash.—Cummings v. Sherman, 132 
P.2d 998, 1C Wash.2d 88. 

W.Va.—Stump v. Harold, 23 S.E.2d 
656, 125 W.Va. 254. 

69 C.J. p 1303 note 98. 

26. N.H.—Boyle v. Dudley, 179 A. 
11, 87 N.H. 282. 
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27. Ill.—In ro Edwards' Estate, 120 

N. H.2d 10, 3 III.2d 116. 

28. TT.S.—Awtry's Estate v. C. I. R., 

O. A.8, 221 F.2d 749. 

29. T T .S.—Awtry's Estate v. C. I. 
R„ supra. 

30. N.Y.—In ro Quaranta'n Estate, 
109 N. Y.S. 2d 637, 202 Misc. 802. 

31. Cal.-—Notten v. Mousing, 45 P. 
2d 198, 3 C.2d 469. 

Corpus Juris cited in Notten v. 
Manning, 67 P.2d 734, 735, 20 O.A. 
2d 694. 

Ill.—Jacoby v. Jacoby, 96 N.E.2d 
362, 342 Ill.App. 277—Durbin v. 
Durbin, 42 N.E.Sd 964, 315 Ill.App. 
238. 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172. 

N.J.—Gromek v. Oidzela, 115 A.2d 
144, 36 N.J.Super. 212—Minogue 

v. Eipman, 96 A.2d 426, 25 N.J. 
Super. 376, affirmed 100 A.2d 684, 
28 N.J.Super. 330. 

N.Y.—In re Gudewicz' Will, 72 N. 
Y.S.2d 838. 

Tex.—Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 12. 

Dufner v, Haynen, Clv.App., 263 
S,W.2d 662, refused no reversible 
error—McWhorter v, Humphreys, 
Civ.App,, 161 S.W.2d 304, error 
refused. 

W.Va.—In re Werkman's Will, 13 St 
E.2d 73, 122 W.Va. 583. 

69 C.J. p 1803 note 2. 
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the scope of the contract, 32 and, where it is 
not under seal, to show that it rests on a proper 
consideration; 33 and he must establish that the will 
is contractual as well as testamentary in character. 34 
Further, the burden of proving that mutual and 
reciprocal wills were made pursuant to a valid and 
enforceable contract is on those who assert such to 
be true. 35 More particularly, one asserting that 
wills are mutual, and founded on an agreement, 
has the burden of proving his contention, where the 
wills do not refer to each other or to such agree¬ 
ment. 36 

The party relying on such a contract has the bur¬ 
den of proof to show that the contract was fair 
and just and fully understood by the party from 
whom the advantage was obtained. 37 

(b) Admissibility 

Admissible evidence to prove the agreement may 
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take various forms, such as the wills themselves, or the 
testimony of competent witnesses as to the declara¬ 
tions of the testators or as to relevant facts and circum¬ 
stances. 

Proof of the agreement may expressly appear in 
the language of the wills, 38 but proof aliunde the 
wills is also admissible as bearing on the question 
whether an agreement or compact had been made 39 
and whether it was supported by a valid considera¬ 
tion. 40 Proof of the agreement may be supplied by 
competent witnesses who testify to admissions or 
declarations of the testators, 41 or to the agree¬ 
ment, 42 or an express promise may be shown. 43 
The court may consider extrinsic facts. 44 

Evidence is also admissible of such facts and cir¬ 
cumstances, and such relations of the parties, as 
to give rise to an implication that such an agree¬ 
ment was made, 45 and such implication may have 
reinforcement from evidence of the acts or conduct 
of the parties. 46 Thus, for the purpose of showing 


'Oral agreement or contract 

•Cal.—Lynch v. Lichtenthaler, 193 P. 

2d 77, 85 C.A.2d 437. 

Pla.—Simpson v. Ivey, 67 So. 2d 687. 

One who relies on a will as a con. 
tract has the burden of proving that 
the will is contractual as well as tes¬ 
tamentary in character. 

Tex.—Nye v. Bradford, 193 S.W.2d 
165, 144 Tex. 618, 169 A.L.R. 1. 

32. Cal.—Notten v. Mensing, 67 P.2d 
734, 20 C.A.2d 694. 

33. N.Y.—Blaine v. Richardson, 193 
N.Y.S. 612. 

“Consideration for agreement see su¬ 
pra subdivision b of this section. 

34. Ill.—Jacoby v. Jacoby, 96 N.E. 
2d 362, 342 Ill.App. 277. 

35. Ind.—Lawrence v. Ashba, 59 N. 
E.2d 568, 115 Ind.App. 485. 

36. Tex.—Wagnon v. Wagnon, Civ. 
App., 16 S.W.2d 366. 

37. Cal.—In re Stuart’s Estate, 217 
P.2d 723, 97 C.A.2d 218. 

38. Kan.—Beall v. Hardie, 279 P.2d 
276, 177 Kan. 353—In re Adkins’ 
Estate, 167 P.2d 618, 161 Kan. 239. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565. 

N.J.—Minogue v. Lipman, 96 A.2d 
426, 25 N.J.Super. 376, affirmed 

100 A.2d 684, 28 N.J.Super. 330. 
Tex.—Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 1. 

Va.—Williams v. Williams, 96 S.E. 
749, 123 Va. 643. 

39. Iowa.—Child v. Smith, 282 N.W. 
316, 225 Iowa 1205. 

N.Y.—In re Gudewicz’ Will, 72 N.Y. 
S.2d 838. 

Evidence held immaterial 

Cal.—Lynch v. Lichtenthaler, 193 P. 
2d 77, 85 C.A.2d 437. 


■Wills not referring to agreement 

Extrinsic evidence is admissible in 
connection with separate wills which 
are mutual and reciprocal in their 
bequests and devises, to show that 
wills were executed in pursuance of 
agreement, even though wills do 
not refer to such agreement; and 
such evidence may consist of writ¬ 
ings, acts, and declarations of par¬ 
ties, testimony of others, and evi¬ 
dence of all surrounding facts and 
circumstances. 

Kan.—Eikmer v. Eikmer, 254 P.2d 
236, 174 Kan. 71. 

40. N.Y.—In re Gudewicz* Will, 72 
N.Y.S.2d 838. 

41. Ind.—Lawrence v. Ashba, 59 N. 
E.2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775— Corpus Juris quoted at 
length in Plemmons v. Pemberton, 
139 S.W.2d 910, 346 Mo. 45. 

Or.—McGinn v. Gilroy, 165 F.2d 73, 
178 Or. 24. 

Tex.— Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 12. 

Pullen v. Russ, Civ.App., 226 S. 
W.2d 876, error refused no reversi¬ 
ble error. 

Va.—Williams v. Williams, 96 S.E. 
749, 123 Va. 643. 

Unambiguous will; community prop¬ 
erty 

However, where husband's will 
was unambiguous and, even though 
executed at same time and in similar 
way to wife’s will, did not refer to 
her will or dispose of more than 
husband’s half of community proper¬ 
ty, and in recitals differed from 
wife’s will, evidence of declarations 
of husl^nd and wife after execution 
of the wills was inadmissible to 
show that husband’s will was result 
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of agreement with wife to make 
mutual and reciprocal wills. 

Tex.—McClure v. Bailey, Civ.App., 
209 S.W.2d 671, refused no revers¬ 
ible error. 

42. Tex.—Corpus Juris cited in Nye 

v. Bradford, 193 S.W.2d 165, 168, 
144 Tex. 618, 169 A.L.R. 12. 

43. Mo.—Shackleford v. Edwards, 
278 S.W.2d 775. 

69 C.J. p 1304 note 7. 

44. N.J.—Gromek v. Gidzela, 115 A. 
2d 144, 36 N.J.Super. 212. 

Tex.—Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 12. 

45. Ind.—Lawrence v. Ashba, 59 N. 
E.2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 775. 

N.J.—Minogue v. Lipman, 96 A.2d 
426, 25 N.J.Super. 376, affirmed 100 
A.2d 684, 28 N.J.Super. 330. 

Trust Co. of New Jersey v. 
Greenwood Cemetery, 32 A.2d 519, 
21 N.J.Misc. 169. 

Tex—Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 1. 

69 C.J. p 1304 note 8. 

46. Ind.—Lawrence v. Ashba, 59 
N.E.2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775. 

Tex.—Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 12. 

69 C.J. p 1304 note 9. 

Appraisal of document by parties 
Appraisal both parties placed on 
meaning and effect of completed 
document was important in deter¬ 
mining whether they executed docu¬ 
ment pursuant to contract between 
them to make joint will. 
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that reciprocal wills were intended to be mutual, 
or that there was an agreement to make mutual 
wills, evidence may be admitted of facts tending to 
show that each of the parties acted, in making his 
will, with the knowledge of the other, 47 that the 
two wills were drawn by the same person, 48 at the 
same time, 49 and at the joint request or direction 
of both parties, 59 that the two wills are similar, 51 
that they were executed at the same time and place 
and before the same witnesses, 52 and, even though 
their dates differ slightly, 53 that they were in fact 
executed in pursuance of a common purpose and 
understanding. 54 

Even though a will, made under a contract for 
mutual wills, has been revoked by a later will, and 
so is not admissible to probate, it still stands as evi¬ 
dence of the contract, and is admissible as such. 55 

Effect of introducing will in evidence . In an ac¬ 
tion on an agreement, oral testimony is properly 
admitted even where the will is introduced in evi¬ 
dence, since the will is not the agreement sued on. 66 

Property ozvncd by wife . In a proceeding in¬ 
volving the question whether a will of husband and 


wife, executed pursuant to a contract between them* 
became irrevocable on her death, thereby precluding 
the probate of a subsequently executed instrument 
of the husband, in which proceeding it is deter¬ 
mined that the will was, in fact, joint, mutual, and 
irrevocable, the exclusion of testimony as to the 
property owned by the wife at the time of the execu¬ 
tion of the will or at the time of her death has been 
held not error. 57 

(c) Weight and Sufficiency 
aa. In general 

bb. Particular circumstances 
aa. In General 

To establish an agreement to make Joint, mutual, or 
reciprocal wills, or an agreement that such wills shall 
be irrevocable, clear, convincing, or satisfactory evidence 
is required; but the evidence need not be direct or writ¬ 
ten. 

While it has been held that mutual wills generally 
are not of themselves sufficient evidence of a con¬ 
tract, 58 no proof aliunde is necessary, in order to 
establish a contract or agreement for mutual wills, 
where the wills, unaided, prove the contract. 59 In 


N.M.—McDonald v. Polansky, 153 P. 
2d 670, 48 N.M. 518. 

47. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 775—Corpus Juris quoted 
at length in Plommons v. Pember¬ 
ton, 130 S.W.2d 010, 016, 346 Mo. 
45. 

48. Iowa.-—Anderson v. Anderson, 
164 NW. 1042, 181 Iowa 678. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775. 

49. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

Mo.—Shackleford v. Edwards, 278 S. 
W\2d 775. 

50. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775. 

51. Tex.—Pullen v. Russ, Civ.App., 
226 S.W.2d 876, error refused no 
reversible error. 

52. Tex.—Pullen v. Russ, Civ.App., 
226 &w.2d 876, error refused no 
reversible error, 

53. Iowa.—Anderson v. Anderson, 
164 N.W. 1042, 181 Iowa 578. 

54. Iowa.-—Anderson v. Anderson, 
supra. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775. 

55. Or.—In re Burke's Estate, 134 
P. 11, 66 Or. 252, 

Revocation of mutual will by will 
subsequently executed see supra 
8 1366 c. 


56. Okl.—Tucker v. Zachary, 26D P. 
2d 773. 

Parol evidence rule 
In action by son against father 
and stepmother for equitable relief 
under father’s will, allegodly execut¬ 
ed in pursuance of agreement be¬ 
tween father and son’s deceased 
mother that each should take a life 
estate in other’s property, and that 
after death of survivor certain spe¬ 
cific property should pass to son, 
parol evidence rule was not applica¬ 
ble, and evidence as to alleged agree¬ 
ment of father and mother to exe¬ 
cute mutual and reciprocal wills was 
admissible; rule that parol evidence 
is never admissible to change or 
vary terms of unambiguous will does 
not render inadmissible extrinsic 
evidence that will was executed 
pursuant to agreement with another 
for execution of wills leaving prop¬ 
erty to survivor for life and provid¬ 
ing that certain third person should 
take on death of survivor. 

Kan.—Eikmer v. Eikmer, 254 P.2d 
236, 174 Kan. 71. 

57. Ill.—In re Edwards’ Estate, 120 
3ST.E.2d 10, 3 IU.2d 116. 

58. Ark.—Brunk v. Merchants Nat. 
Bank, 230 S.W.2d 932, 217 Ark. 499. 

Ill.—Monninger v. Koob, 91 N.E.2d 
411, 405 Ill. 417—Jordan v. Mc- 
Grew, 79 N.E.2d 622, 400 Ill. 275— 
Press v. Meyer, 63 N.E.2d 768, 292 
Ill. 59—Curry v. Cotton, 191 N.K. 
307, 356 Ill. 538. 

National Bank of Austin^. Em¬ 
erson, 82 N.E.2d 382, 835 Ill.App. 
494. 


Separate but mutual will* 

In cases involving separate but 
mutual wills, it is generally held 
that the contract to make a joint 
testamentary disposition cannot be 
inferred, because the wills might 
have been made without either party 
knowing that the other was execut¬ 
ing it. 

Tenn.—Seat v. Seat, 113 S.W.2d 751, 
172 Tenn. 618. 

59. Ark,—Brunk v. Merchants Nat. 

Bank, 230 S,W.2d 932, 217 Ark. 499. 
Ill.—Curry v. Cotton, 191 N.E. 307, 
356 Ill. 538. 

N.M.—Schauer v. Sehauor, 89 P.2d 
521, 43 N.M. 209. 

S.D.—Beveridge v. Bailey, 220 N.W, 
462, 53 S.D. 98, 60 A.L.R. G19„ 
rehearing denied 220 N.W. 868, 
53 S.D* 382, 60 A.UR. 619. 

Tex.— Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 165, 168, 144 
Tex. 618, 169 A.L.R. 12. 

Dufnor v. Haynen, Civ.App., 263. 
S.W.2d 662, refused no reversible 
error. 

"The will (or wills) Itself may be 
sufficient to establish the prior 
agreement to dispose of the property 
according to the terms of such, 
agreement" 

Iowa.—Culver v. Hess, 14 N.W. 2d 
692, 695, 234 Iowa 877—In re 

Johnson's Estate, 10 N.W.2d 664, 
667, 233 Iowa 782, 148 A.L.R. 748. 
Joint and mutual will 
N.Y.—In re Nelson's Will, 106 N.Y. 
S.2d 427, 200 Mlsc. 1. 

Contract concerning testamentary 
disposition of property may be es- 


316 



97 C.J.S, 


all other cases proof aliunde is required, not be¬ 
cause the wills are incompetent as evidence, but be¬ 
cause they are insufficient, 60 notwithstanding the 
parties are husband and wife; 61 two mutual or 
reciprocal wills, standing alone, do not prove the 
existence of any collateral agreement. 62 


WILLS § 1367 

In order that an agreement to make mutual, 
joint, or reciprocal wills, or an agreement that such 
wills shall be irrevocable, maybe judicially enforced, 
it must be established by a preponderance of the 
evidence, 63 and by full, 64 clear, 65 or definite evi- 


tablished by mutual and reciprocal 
wills or by joint wills, where such 
instruments disclose contract on 
their face. 

Ky.—Price v. Aylor, 79 S.W.2d 360, 
258 Ky. 1. 

A contract incorporating' the mutu¬ 
al will of the parties is sufficient 
evidence of agreement in pursuance 
of which the will was executed. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565—Getchell v. Tinker, 289 N.W. 
156, 291 Mich. 267. 

60. Cal.—-Rolls v. Allen, 269 P. 450, 
204 C. 604. 

Ind.—Lawrence v. Ashba, 59 N.E. 2d 
568, 115 Ind.App. 485. 

N.H.—Foley v. Elliot Community 
Hospital, 96 A.2d 735, 98 N.H. 186. 
N.J.—Tooker v. Vreeland, 112 A. 
665, 92 N.J.Eq. 340, affirmed Tooker 
v. Maple, 115 A. 255, 93 N.J.Eq. 
224—Sommers v. Zuck, 50 A2d 
648, 139 N.J.Eq. 245. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

Okl.—Pauli v. Earlywine, 159 P.2d 
556, 196 Okl. 486. 

Pa.—In re Swenk’s Estate, 108 A.2d 
825, 176 Pa.Super. 513— Corpus 

Juris cited in In re Culhane’s 
Estate, 2 A.2d 567, 133 Pa.Super. 
339, affirmed 5 A.2d 377, 334 Pa. 
124. 

S.C.—Ellisor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

S.D.—Beveridge v. Bailey, 220 N.W. 
462, 53 S.D. 98, 60 A.L.R. 619, 
rehearing denied 220 N.W. 868, 53 
S.D. 382, 60 A.L.R. 619. 

Tex.—Dufner v. Haynen, Civ.App., 
263 S.W.2d 662, refused no re¬ 
versible error. 

W.Va.—In re Werkman's Will, 13 
S.E.2d 73, 122 W.Va. 583. 
Execution of wills as not agreement 
see supra subdivision a of this 
section. 

Proof of contract and supporting 
consideration 

Ill.—In re Edwards' Estate, 120 N. 
E.2d 10, 3 I11.2d 116—Monninger 
v. Koob, 91 N.E.2d 411, 405 Ill. 
417—Jordan v. McGrew, 79 N.E. 
2d 622, 400 Ill. 275—Frese v. 

Meyer, 63 N.E.2d 768, 392 Ill. 59- 
Curry v. Cotton, 191 N.E. 307, 356 
Ill. 538. 

National Bank of Austin v. Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494. 

Spouses’ simultaneously executed 
wills 

Tex.—Pullen v. Russ, Civ.App., 226 


S.W.2d 876, error refused no re¬ 
versible error. 

Separate wills with reciprocal pro¬ 
visions 

Where separate wills with recip¬ 
rocal provisions are involved, the 
mutual wills are not themselves 
sufficient evidence of a contract, and 
proof of the contract and considera¬ 
tion to support it must be made 
aliunde. 

Ill.—Jacoby v. Jacoby, 96 N.E. 2d 
362, 342 Ill.App. 277. 

Proof of surrounding circumstances 
Matters apparent on face of two 
wills, together with proof of sur¬ 
rounding circumstances, may con¬ 
stitute sufficient proof of contract 
to make irrevocable, mutual, and 
reciprocal wills. 

N.J.—Minogue v. Lipman, 96 A 2d 
426, 25 N.J.Super. 376, affirmed 

100 A.2d 684, 28 N.J.Super. 330. 
Intrinsic evidence held lacking; 

precatory language 
N.Y.—In re Quaranta’s Estate, 109 
N.Y.S.2d 637, 202 Misc. 802. 

61. Neb.—Diez v. Rosicky, 16 N.W. 
2d 155, 145 Neb. 242. 

N.Y.—In re Quaranta’s Estate, 109 
N.Y.S.2d 637, 202 Misc. 802. 

Pa.—In re Culhane’s Estate, 2 A-2d 
567, 133 Pa.Super. 339, affirmed 5 
A.2d 377, 334 Pa. 124. 

S.C.—Ellisor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

Mutual and reciprocal terms and 
conditions 

Tex.—Curtis v. Ay cock, Civ.App., 179 
S.W.2d 843, error refused. 
Property jointly owned 

Mere fact that husband and wife 
join in making of will in which, 
in separate provisions, each conveys 
his or her property to survivor, and 
in which property is given to same 
beneficiaries on survivor's death, 
does not make will a contract, even 
though property is jointly owned. 
Wis.—In re Sechler’s Will, 272 N.W. 
854, 224 Wis. 613. 

62. Cal.—In re Crawford’s Estate, 
160 F.2d 64, 69 C.A.2d 607—Notten 
v. Mensing, 67 P.2d 734, 20 C.A.2d 
694. 

N.J.—Sommers v. Zuck, 50 A.2d 648, 
139 N.J.Eq. 245—Tooker v. Vree¬ 
land, 112 A. 665, 92 N.J.Eq. 340, 
affirmed Tooker v. Maple, 115 A. 
255, 93 N.J.Eq. 224. 

No necessary inference 

If two persons make wills, each 
devising his property to the other, 
there is no necessary inference that 
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the wills were result of any mutual 
or reciprocal agreement or under¬ 
standing. 

Ill.—Durbin v. Durbin, 42 N.E. 2d 
964, 315 Ill.App. 238. 

Agreement not to revoke 
Fact that husband and wife made 
mutual wills is not in itself evi¬ 
dence of agreement not to revoke 
the wills. 

N.H.—Foley v. Elliot Community 
Hospital, 96 A.2d 735, 98 N.H. 186. 
Reference to agreement in wills 
Making of mutual wills by hus¬ 
band and wife, referring to a post¬ 
nuptial agreement which was never 
in fact executed, did not establish 
existence of such an agreement. 
Wis.—Polak v. Polak, 22 N.W.2d 153, 
248 Wis. 425. 

63. Ill.—Durbin v. Durbin, 42 N.E. 
2d 964, 315 Ill.App. 238. 

64. Cal.—Corpus Juris cited in Not¬ 
ten v. Mensing, 45 P.2d 198, 202, 
3 C.2d 469. 

Ind.—Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

69 C.J. p 1304 note 19. 

Oral agreement 

Cal.—Notten v. Mensing, 45 P.2d 
198, 3 C.2d 469. 

65. Ark.—Janes v. Rogers, 271 S.W. 
2d 930, 224 Ark. 116. 

Cal.—Corpus Juris cited in Notten 
v. Mensing, 45 P.2d 198, 202, 3 
C.2d 469. 

Colo.—Hoff v. Armbruster, 242 P.2d 
604, 125 Colo. 198. 

Ill.—In re Edwards’ Estate, 120 N. 
E.2d 10, 3 Ill.2d 116—Monninger 
v. Koob, 91 N.E.2d 411, 405 Ill. 
417—Frese v. Meyer, 63 N.E. 2d 
768, 392 Ill. 59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—Durbin v. Durbin, 
42 N.E.2d 964, 315 Ill.App. 238. 
Ind.—Lawrence v. Ashba, 59 N.E. 

2d 668, 115 Ind.App. 485. 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172—Child v. Smith, 282 N. 
W. 316, 225 Iowa 1205—Maurer 
v. Johansson, 274 N.W. 99, 223 
Iowa 1102. 

Kan.—West v. Sims, 109 P.2d 479, 
153 Kan. 248. 

Mo.—Glidewell v. Glidewell, 230 S. 
W.2d 752, 360 Mo. 713—Stewart 
v. Shelton, 201 S.W.2d 395, 356 Mo. 
258—Plemmons v. Pemberton, 139 
S.W.2d 910, 346 Mo. 45. 

Neb.—Eagan v. Hall, 68 N.W. 2d 147, 
159 Neb. 537. 

N.H.—Foley v. Elliot Community 
Hospital, 96 A.2d 735, 98 N.H. 186 
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dence of the contract or agreement, 66 or certain, 67 equivocal, 72 unambiguous, 73 or satisfactory 74 evi- 
cogent, 68 convincing, 69 conclusive, 70 strong, 71 un- dence, which should be scrutinized and received with 


—Boyle v. Dudley, 179 A. 11, 87 
N.H. 282. 

N.J.—Gromek v. Gidzela, 115 A. 2d 
144, 36 N.J.Super. 212. 

Sommers v. Zuck, 50 A.2d 648, 
139 N.J.Eq. 245. 

N.M.—McDonald v. Polansky, 153 
F.2d 670, 48 N.M. 518—Schauer v. 
Schauer, 89 P.2d 521, 43 N.M. 209. 

N.Y.—In re Bekker's Estate, 129 N. 
Y.S.2d 126, 283 App.Div. 609. 

In re Strong's Will, 12 N.Y.S.2d 
544, 171 Misc. 445. 

In re Gudewicz' Will, 72 N.Y.S. 
2d 838. 

Okl.—Horton v. Cronley, 270 P.2d 
306—Pauli v. Early wine, 159 P.2d 
556, 195 Okl. 486. 

Or.—Corpus Juris cited In McGinn 
v. Gilroy, 165 P.2d 73, 80, 178 Or. 
24. 

Pa.—In re Swenk’s Estate, 108 A. 2d 
825, 176 Pa.Super. 513—In re Cul- 
hane’s Estate, 2 A.2d 567, 133 Pa. 
Super. 339, affirmed 5 A.2d 377, 334 
Pa. 124, 

Tex.—Pullen v. Russ, Civ.App., 226 
S.W.2d 876, error refused no re¬ 
versible error. 

Wash.—Cummings v. Sherman, 132 
P.2d 998, 16 Wash.2d 88—Allen v. 
Dillard, 129 P.2d 813, 15 Wash.2d 
35. 

69 C.J. p 1304 note 19. 

Oral agreement or contract 

Cal.—Notten v. Mensing, 45 P.2d 198, 
3 C.2d 409. 

Lynch v. Lichtenthaler, 193 P.2d 
77, 85 O.A.2d 437. 

Fla.—Simpson v. Ivey, 67 So.2d 687. 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172. 

Neb.—Diez v. Rosicky, 16 N.W.2d 
155, 145 Neb. 242. 

Or.—Ridders v. Bidders, 65 P.2d 
1424, 150 Or. 165. 

60. Ind.—Lawrence v. Ashba, 69 N. 
E.2d 568, 115 Ind.App. 485. 

Mo.—blcmmons v. Pemberton, 139 
S.W.2d 910, 346 Mo, 45. 

Pa.—In re Swenk’s Estate, 108 A.2d 
825, 170 Pa.Super. 513—In re Cul- 
hane’s Estate, 2 A.2d 567, 133 Pa. 
Super. 339, affirmed 5 A.2d 377, 
334 Pa. 124. 

S.O.—Dicks v. Oassels, 84 S.E. 878, 
100 S.<\ 341. 

Wash.—Auger v. Shideler, 161 I\2d 
200, 23 Wash.2d 505—In ro Fisch¬ 
er’s Estate, 81 P.2d 836, 196 Wash. 
41. 

Oral contract 

Neb.—Diez v. Rosicky, 16 N.W.2d 
155, 145 Neb. 242, 

67. Pa.—In re Swenk’s Estate, 108 
A,2d 825, 176 Pa.Super. 513—In re 
Culhane's Estate, 2 A.2d 567, 133 
Pa.Super. 339, affirmed 5 A.2d 377, 
334 Pa, 124. 


S.C.—Dicks v. Cassels, 84 S.E. 878, 
100 S.C. 341. 

Wash.—Auger v. Shideler, 161 P.2d 
200, 23 Wash. 2d 5(15—In re Fisch¬ 
er’s Estate, 81 P.2d 836, 196 Wash. 
41. 

68. Mo.—Stewart v. Shelton, 201 S- 
W.2d 395, 356 Mo. 258. 

N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212. 

Okl.—Horton v. Cronley, 270 P.2d 
306. 

69. Ark.—Janes v. Rogers, 271 S. 
W.2d 930, 224 Ark, 116. 

Cal.— Corpus Juris cited in Notten 
v. Mensing, 45 P.2d 198, 202, 3 
C.2d 469. 

Ind.—Lawrence v. Ashba, 69 N.E,2d 
568, 115 Ind.App. 485. 

Kan.—West v. Sims, 109 P.2d 479, 
153 Kan. 248. 

Mo.—Glidewell v. Glidewell, 230 S. 
W.2d 752, 360 Mo. 713—Stewart 
v. Shelton, 201 S.W.2d 395, 35C 
Mo. 258—Plemmons v. Pemberton, 
139 S.W.2d 910, 346 Mo. 45. 

Neb.—Eagan v. Hall, 68 N.W.2d 147, 
159 Neb. 537. 

N.H.—Foley v. Elliot Community 
Hospital, 96 A.2d 735, 98 N.H. 186 
—Boyle v. Dudley, 179 A. 11, 87 
N.H. 282. 

N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212. 

Sommers v. Zuck, 50 A.2d 648, 
139 N.J.Eq. 245. 

N.M.—Schauer v. Schauer, 89 P.2d 
521, 43 N.M. 209. 

N.Y.—In re Bekker’s Estate, 129 N.Y. 
S.2d 126, 283 App.Div. 609. 

In re Gudewicz’ Will, 72 N.Y.S. 
2d 838. 

Okl.—Horton v. Cronley, 270 P.2d 
306—Pauli v. Early wine, 159 P.2d 
556, 195 Okl. 486. 

Or.— Corpus Juris cited in McGinn 
v. Gilroy, 165 P.2d 73, 80, 178 
Or. 24. 

Pa.—In re Swenk’s Estate, 108 A.2d 
825, 176 Pa.Super. 513—In re Cul- 
hane’s Estate, 2 A.2d 567, 133 Pa. 
Super. 339, affirmed 5 A.2d 377, 
334 I>a 124. 

Tex.—Pullen v. Russ, Civ.App., 226 
S.W.2d 876, error refused no re¬ 
versible error. 

69 C.J. p 1304 note 19. 

Reasons for rule 

There is a great opportunity for 

fraud and the courts are reluctant 

to render effective a subsequent will 

of a testator. 

Wash.—Cummings v. Sherman, 132 
I\2d 998, 16 Wash.2d 88—Allen v. 
Dillard, 129 P.2d 813, 15 Washed 
35. 

Oral agreement or contract 

Cal.—Notten v. Mensing, 45 P.2d 198, 
3 C.2d 469. 


Lynch v. Lichtenthaler, 193 p, 
2d 77, 85 C.A.2d 437. 

Fla—Simpson v. Ivey, 67 So.2d 687. 

Or.—Ridders v. Ridders, 65 P.2d 
1424, 156 Or. 165. 

Attorney’s testimony as to recol- 
leotion held not suspidous 

Wash.—Auger v, Shideler, 161 P.2d 
200, 23 Wash.2d 505. 

70. Wash.—Auger v. Shideler, su¬ 
pra—In re Fischer’s Estate, 81 
P.2d 836, 196 Wash. 41, 

71. Colo.—Hoff v. Armbruster, 242 
P.2d 604, 125 Colo. 198—Wehrle 
v. Pickering, 102 P.2d 737, 106 
Colo. 134. 

72. Colo,—Hoff v. Armbruster, 242 
P.2d 604, 125 Colo. 198—Wehrle v. 
Pickering, 102 l\2d 737, 106 Colo. 
134. 

Ind.—Lawrence v. Ashba 59 N.E.2d 
568, 115 Ind.App. 485. 

Mo.—Plemmons v. Pemberton, 139 
S.W.2d 910, 346 Mo. 45. 

Oral contract 

Neb.—Diez v. Rosicky, 16 N.W.2d 
155, 145 Neb. 242. 

73. Oral contract 

Or.—Ridders v. Ridders, 65 P.2d 
1424, 166 Or. 165. 

74. Ill.—In ro Edwards’ Estate, 120 

N.E.2d 10, 3 Ill.2d 116—Mon- 

ningcr v. Koob, 91 N,E.2d 411, 
405 IU. 417—Frazier v. Patterson, 
90 N.E. 216, 243 III. 80, 27 L.R.A., 
N.S. 508, 17 Ann.Cas. 1003—Frese 
v. Meyer, 63 N.E.2d 768, 392 Ill. 
59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—National Bank of 
Austin v. Emerson, 82 N.E.2d 382, 
335 Ill.App. 494—Durbin v. Durbin, 
42 N.M.2d 964, 315 Ill.App. 238. 

Ind.—Lawrence v. Ashba, 59 N.E.2d 
508, 115 Ind.App. 485. 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172—Child v. Smith, 282 N. 
W. 316, 225 Iowa 1205—Maurer v. 
Johansson, 274 N.W, 99, 223 Iowa 
1102. 

Mo.—Plemmons v. Pemberton, 139 
S.W.2d 910, 340 Mo. 45. 

Neb.—Kagan v. Hall, 68 N.W.2d 147, 
159 Neb. 537. 

N.M.—Schauer v, Schauer, 89 P.2d 
621, 43 N.M. 209. 

N.Y.—In re Strong’s Will, 12 N.Y.S. 
2d 544, 171 Misc. 445. 

Va.—Williams v. Williams, 96 S.E. 
749, 123 Va. 643. 

Oral contract 

Iowa.—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172. 

Neb.—Diez v. Rosicky, 16 N.W.2d 
155, 145 Neb. 242. 
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the greatest care, 75 or by the clearest, 76 strong¬ 
est, 77 most convincing, 78 or most indisputable 79 evi¬ 
dence, or evidence which is beyond all legitimate 
controversy; 80 the evidence should be such as to 
leave no doubt in the mind of the court as to the 
parties actually having entered into such an arrange¬ 
ment. 81 To establish an oral contract, a very high 
degree of proof has been required. 82 

However, an agreement need not be established 
by direct evidence or proof, 83 or by writing; 84 it 
may be established by oral testimony and circum¬ 


stances, 85 or by the terms of the joint or mutual 
will or the circumstances under which it was exe¬ 
cuted. 86 Presumptions will not, and should not, 
take the place of proof; 87 it is not enough that, 
from the language of the wills or from extrinsic 
evidence, it is arguable that an agreement was made, 
where it is equally arguable that it was not made, 88 
and where other than direct evidence of the mak¬ 
ing and existence of the agreement is relied on, 
it must be such that the agreement is conclusively 
implied. 89 


75. Pa.—In re Culhane's Estate, 2 
A.2d 567, 133 Pa.Super. 339, af¬ 
firmed 5 A.2d 377, 334 Pa. 124. 

S.C.—Dicks v. Cassels, 84 S.E. 878, 
100 S.C. 341. 

“Courts of equity look with jeal¬ 
ousy upon the evidence offered in 
support of such a contract and will 
weigh it in the most scrupulous 
manner.” 

Ill.—Monninger v. Koob, 91 N.E.2d 
411, 414, 405 Ill. 417. 

76. Cal.—Lynch v. Lichten thaler, 
193 P.2d 77, 85 C.A.2d 437. 

Ill.—Jordan v. McGrew, 79 N.E.2d 
622, 400 Ill. 275—Frese v. Meyer, 
63 N.E.2d 768, 392 Ill. 59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—National Bank of 
Austin v. Emerson, 82 N.E.2d 382, 
335 Ill.App. 494—Durbin v. Durbin, 
42 N.E.2d 964, 315 Ill.App. 238. 
N.T.—In re Quaranta’s Estate, 109 
N.Y.S.2d 637, 202 Misc. 802. 

77. Ill.—Durbin v. Durbin, 42 N.E. 
2d 964, 315 Ill.App. 238. 

78. Cal.—Lynch v. Lichtenthaler, 
193 P.2d 77, 85 C.A.2d 437. 

Ill.—Jordan v. McGrew, 79 N.E.2d 
622, 400 Ill. 275—Frese v. Meyer, 
63 N.E.2d 768, 392 Ill. 59. 

Jacoby v. Jacoby, 96 N.E.2d 362, 
342 Ill.App. 277—National Bank of 
Austin v. Emerson, 82 N.E.2d 382, 
335 Ill.App. 494—Durbin v. Durbin, 
42 N.E.2d 964, 315 Ill.App. 238. 

N.Y.—In re Quaranta’s Estate, 109 
N.Y.S.2d 637, 202 Misc. 802. 

79. Cal.—Rolls v. Allen, 269 P. 450, 
204 C. 604. 

N.H.—Boyle v. Dudley, 179 A. 11, 
87 N.H. 282. 

N.Y.—Edson v. Parsons, 50 N.E. 265, 
155 N.Y. 555. 

In re Bekker's Estate, 129 N.Y.S. 
2d 126, 283 App.Div. 609. 

In re Gudewicz' Will, 72 N.Y.S. 
2d 838. 

80. Wash.—Auger v. Shideler, 161 
P.2d 200, 23 Wash.2d 505—In re 
Fischer’s Estate, 81 P.2d 836, 196 
Wash. 41. 

81. Ill.—Jordan v. McGrew, 79 N.E. 
2d 622, 400 Ill. 275. 

N.J.—Gromek v. Gidzela, 115 A.2d 
144, 36 N.J.Super. 212. 


“The duty of • . • [the] trier 
of the fact . . . is to consider 
the evidence, of whatever nature it 
may be, together with all the facts 
and circumstances of the particular 
case, and to affirm or deny the 
contract according to a resulting 
fixed conviction or lack of convic¬ 
tion of its existence. The result 
must depend upon the amount of 
evidence and the extent of the con¬ 
viction which it carries.” 

Wash.—In re Fischer’s Estate, 81 
P.2d 836, 840, 196 Wash. 41. 

No reasonable doubt 
Okl.—Horton v. Cronley, 270 P.2d 
306. 

82. Mo.—In re Opel’s Estate, 179 
S.W.2d 1, 4, 352 Mo. 592. 

“This is true whether such oral 
contract be interposed as a defense 
or offered as a basis for specific 
performance.” 

Mo.—In re Opel’s Estate, supra. 

No reasonable doubt 

The proof must leave no reason¬ 
able doubt that the contract, as 
pleaded, was in fact made and has 
been performed by the party relying 
on the contract or the one through 
whom he claims. 

Mo.—In re Opel’s Estate, supra. 

Doose or casual conversations can¬ 
not establish an oral contract. 

Mo.—In re Opel’s Estate, supra. 

83. Mo.—Shackleford v. Edwards, 
278 S.W.2d 775—Stewart v. Shel¬ 
ton, 201 S.W.2d 395, 356 Mo. 258— 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 346 Mo. 45. 

N.J.—Minogue v. Lipman, 100 A.2d 
684, 28 N.J.Super. 330. 

N.Y.—Edson v. Parsons, 50 N.E. 265, 
155 N.Y. 555. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va 23. 

69 C.J. p 1304 note 4. 

Direct oral evidence not required 
Iowa—Johansen v. Davenport Bank 
& Trust Co., 46 N.W.2d 48, 242 
Iowa 172—Maurer v. Johansson, 
274 N.W. 99, 223 Iowa 1102. 

Oral agreement 

Circumstances may evidence a 
prior oral agreement for reciprocal 
wills, as well as direct testimony; 
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oral agreement may be proved by 
circumstantial evidence and by the 
wills themselves when so executed. 
Neb.—Mack v. Swanson, 299 N.W. 
543, 140 Neb. 295. 

84. Mo.—Stewart v. Shelton, 201 S. 
W.2d 395, 356 Mo. 258. 

85. Mo.—Stewart v. Shelton, supra. 

86. Kan.—Beall v. Hardie, 279 P.2d 
276, 177 Kan. 353—In re Adkins' 
Estate, 167 P.2d 618, 161 Kan. 239. 

N.H.—Foley v. Elliot Community 
Hospital, 96 A.2d 735, 98 N.H. 

186. 

N.Y.—Tutunjian v. Vetzigian, 64 N. 
Y.S.2d 140, affirmed 83 N.Y.S.23 
184, 274 App.Div. 910, affirmed 87 
N.E.2d 275, 299 N.Y. 315. 

87. N.H.—Boyle v. Dudley, 179 A. 
11, 87 N.H. 282. 

N.Y.—In re Bekker’s Estate, 129 
N.Y.S.2d 126, 283 App.Div. 609. 

In re Strong's Will, 12 N.Y.S. 
2d 544, 171 Misc. 445. 

In re Gudewicz’ Will, 72 N.Y.S. 
2d 838. 

69 C.J. p 1304 note 20. 

88. N.Y.—Cooke v. Burlingham, 173 
N.Y.S. 614, 105 Misc. 675, affirmed 
Cooke v. Coverly, 178 N.Y.S. 885, 
189 App.Div. 911, and Cooke v. 
Burlingham, 178 N.Y.S. 885, 189 
App.Div. 911. 

Irrevocability of joint will 

Burden of establishing that a joint 
will is irrevocable is not sustained by 
proof which permits an inference 
either way. 

Ill.—Jacoby v. Jacoby, 96 N.E. 2d 
362, 342 Ill.App. 277. 

89. N.Y.—Wiley v. Trustees of Ma¬ 
sonic Hall and Asylum Fund, 9 
N.Y.S.2d 836, appeal dismissed 20 
N.Y.S.2d 1018. 

69 C.J. p 1304 note 22. 

Provisions of wills and subsequent 
circumstances 

Provisions of mutual wills and 
subsequent circumstances may be 
such that contract to make mutual 
wills must be conclusively inferred. 
Ohio.—Flower v. Flower, 166 N.E. 
914, 32 Ohio App. 350. 

In re Barnes’ Estate, Com.Pl., 
108 N.E.2d 88, affirmed, App., 108 
N.E. 2d 101. 
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Declarations or expressions of intention 90 or of 
the wishes of the parties 91 do not tend to support 
the conclusion that a contract was made. 

Particular cases in which the evidence has been 
held to show, 92 or not to show, 93 the existence of an 
agreement or contract for mutual or reciprocal wills, 
or sufficient 94 or insufficient 95 to raise an issue of 


fact as to the making of such an agreement, or suffi¬ 
cient to show the execution of reciprocal wills pur¬ 
suant to such agreement, 96 may be found in the 
footnotes, as may cases in which the evidence has 
been held to show an agreement to execute a joint 
will. 97 In other cases, the evidence has been held 
to show an agreement that joint, 98 mutual, 99 or 
reciprocal 1 wills should be irrevocable, or not to 


Wills made pursuant to some agree¬ 
ment 

Even though evidence other than 
mutual wills themselves shows that 
the wills were made pursuant to 
some agreement, that is insufficient 
to show that they were made in pur¬ 
suance of a contract to make wills 
to remain unrevoked at testators’ 
•deaths. 

Mo.—Plemmons v. Pemberton, 139 
S.W.2d 910, 346 Mo. 45. 

Making husband’s son by former 
marriage beneficiary 

Pact that wife made will in which 
■deceased husband's son by prior 
marriage was beneficiary was evi¬ 
dence, although not conclusive, of 
oral contract between husband and 
wife for mutual wills. 

N.M.—S chau or v. Schauer, 89 P.2d 
621, 43 N.M. 209. 

30. Mich.—Elmer v. Elmer, 260 N. 
W. 759, 271 Mioh. 517. 

Neb.—Diez v. Rosicky, 16 N.W.2d 
165, 145 Neb. 242. 

31. Neb.—Diez v. Rosicky, supra. 

32. Ark.—Janes v. Rogers, 271 S. 
W.2d 930, 224 Ark. 116. 

Colo.—Hoff v. Armbruster, 242 F.2d 
604, 125 Colo. 198—Wehrle v. Pick¬ 
ering, 102 P.2d 737, 106 Colo. 134 
—In re Doarfer’s Estate, 67 P.2d 
492, 100 Colo. 304. 

Ill.—Mimmack v. McNulty, 109 N.E. 

2d 373, 348 Ill.App. 550. 

Iowa.—Luthy v. Soaburn, 46 N.W.2d 
44, 242 Iowa 184—Child v. Smith, 
282 N.W. 31C, 225 Iowa 1205. 
Kan.—West v. Sims, 109 P,2d 479, 
153 Kan. 248. 

Minn.—Mosloski v. Gamble, 253 N.W. 
378, 191 Minn. 170. 

Mo.—Stewart v. Shelton, 201 S.W.2d 
395, 356 Mo. 258. 

N.J.—Mlnogue v. Lipman, 100 A.2d 
684, 28 N.J.Super, 330. 

Trust Co. of New Jersey v. 
Greenwood Cemetery, 32 A.2d 519, 
21 N.J.Misc, 109. 

N.Y.—Olsen v. Olsen, 70 N.Y.S.2d 
838, 189 Miflc. 1046. 

N.D.—O’Connor v. Immele, 43 N.W. 

2d 649, 77 N.D. 346. 

Okl.—Tucker v. Zachary, 269 P,2d 
773. 

Tenn.—Harris v, Morgan, 12 Tenn. 
App. 445. 

Tex,—Nye v. Bradford, 193 S.W.2d 
165. 144 Tex. 618, 169 A.L.R. 1. 


Wash.—Auger v. Shideler, 161 P.2d 
200, 23 Wash.2d 505. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23—In re Reed’s Es¬ 
tate, 26 S.E.2d 222, 125 W.Va. 555. 
69 C.J. p 1305 note 40. 

Sufficiency of evidence to support de¬ 
cree for specific performance see 
Specific Performance §§ 142, 143 d. 

Valid and enforceable contract 
Ind.—Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

Oral agreement 

U.S.—Anderson v. Benson, D.C.Neb., 
117 F.Supp. 765. 

Ill.—Jordan v. McGrew, 79 N.E.2d 
622, 400 Ill. 275. 

Kan.—Eikmer v. Eikmer, 254 F.2d 
236, 174 Kan. 71. 

Neb.—Mack v. Swanson. 299 N.W. 
543, 140 Neb. 295. 

Wash.—Cummings v. Sherman, 132 
P.2d 998, 16 Wash.2d 88. 

Agreement as to community estate 

Tex.—Hamilton v. Hamilton, Civ. 
App., 269 S.W.2d 491, affirmed 280 
S.W.2d 588, 154 Tex. 511. 

Parol testimony, coupled with pro¬ 
visions of spouses’ simultaneously 
executed wills, held sufficient to 
show agreement. 

Tex.—Pullen v. Russ, Oiv.App., 226 
S.W.2d 876, error refused no re¬ 
versible error. 

93. Cal.—Lynch v. Lichtenthaler, 
193 P.2d 77, 85 C.A.2d 437. 

Ill.—Prose v. Meyer, 63 N.E.2d 768, 
392 Ill. 59. 

National Bank of Austin v, Em¬ 
erson, 82 N.E.2d 382, 335 Ill.App. 
494—Durbin v. Durbin, 42 N.E.2d 
964, 315 Ill.App. 238. 

Iowa.—In re Schroeder’s Estate, 293 
N.W. 492, 228 Iowa 1198—Maloney 
v. Rose, 277 N.W. 572, 224 Iowa 
1071. 

Kan.—Frontier Lodge No. 104, A. F. 
& A. M. of Washington, Kan., v. 
Wilson, 30 P.2d 307, 139 Kan. 75. 
Neb.—Eagan v. Hall, 68 N.W.2d 147, 
169 Neb. 537. 

N.Y.—In re Strong’s Will, 12 N.Y.S. 
2d 544, 171 Mine. 445. 

Wiley v. Trustees of Masonic 
Hall and Asylum Fund, 9 N.Y.S. 
2d 836, appeal dismissed 20 N.Y.S, 
2d 1018, 

Or.—McGinn v. Gilroy, 165 P.2d 73, 
178 Or. 24—Ridders v. Bidders, 65 
P.2d 1424, 156 Or. 165. 
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Pa.—In re Culhane’s Estate, 2 A.2d 
567, 133 Pa.Super. 339, affirmed 5 
A.2d 377, 334 Fa. 124. 

Tex.—City of Corpus Christ! v. Cole¬ 
man, Civ.App., 262 S.W.2d 790. 

69 C.J. p 1305 note 41. 

Insufficiency of evidence to support 
decree for specific, performance see 
Specific Performance § 143 d. 

Oral contract or agreement 

(1) Generally. 

Fla.—Simpson v, Ivey, 67 So.2d 687. 
III.—Monninger v. Koob, 91 N.E.2d 
411, 405 Ill. 417. 

Neb.—Diez v. Rosicky, 16 N.W.2d 
155, 145 Neb. 242. 

Okl.—Horton v, Cronley, 270 P.2d 
306. 

(2) Where indefinite testimony of 
alleged conversations concerning oral 
agreement was not otherwise cor¬ 
roborated and was contradicted by 
terms of both wills, times they were 
made, and other facts, evidence was 
insufficient to establish alleged oral 
contract. 

Mo.—In re Opel’s Estate, 179 S.W.2d 
1, 352 Mo. 692. 

94. Tex.—Hamilton v. Hamilton, 280 
S.W.2d 688, 164 Tex. 611. 

96. Tex.—McClure v. Bailey, Civ. 
App., 209 s.w.2d 671, refused no re¬ 
versible error. 

98. U.S.—Anderson v. Benson, D.C. 
Neb., 117 F.Supp. 765. 

97. Kan.—St. Denis v. Johnson, 57 
P.2d 70, 143 Kan. 956. 

Tenn.—Seat v. Seat, 113 S.W.2d 751, 
172 Tenn. 618. 

98. Mo.—Stewart v. Shelton, 201 S. 
VV.2d 396, 350 Mo. 258. 

89. Cal,—Fuller v. Nolle, 56 P.2d 
1248, 12 O.A.2d 576. 

Colo,—Hoff v, Armstrong, 242 P,2d 
604, 125 Colo. 198—Wehrle v. Pick¬ 
ering, 102 P.2d 737, 106 Colo. 134. 
N.H.—Foley v. Elliot Community 
Hospital, 96 A.2d 735, 98 N.H. 186. 
N.J.—Mlnogue v. Lipman, 100 A.2d 
684, 28 N.J.Super. 330. 

Pa.—In re Swank's Estate, 108 A.2d 
825, 176 Pa.Super. 513. 

1. Colo,—Hoff v. Armstrong, 242 P, 
2d 604, 125 Colo. 198—Trindle v. 
Zimmerman, 172 P.2d 676, 115 Colo. 
323. 

N.J.—Minogue v. Lipman, 96 A.2d 
426, 26 N.J. Super. 376, affirmed 

100 A.2d 684, 28 N.J.Super, 330. 
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show such an agreement as to reciprocal wills. 2 

Particular evidence has been held to support the 
conclusion that separate property of one spouse was 
included in a contract and joint will by mutual mis¬ 
take. 3 

bb. Particular Circumstances 

Under most authorities, an agreement to make two 
wills, or not to revoke them, is not sufficiently evidenced 
by such circumstances as that they contain similar, 
identical, or reciprocal provisions, were drawn by the 
same scrivener, were executed at the same time, or were 
made for the same purpose. 


Under a number of authorities, an agreement, or 
contract, to make two wills, or not to revoke them, 
is not sufficiently evidenced by the mere fact that two 
wills are reciprocal, 4 or on their face purport to be 
reciprocal and mutual wills, 5 or contain similar 6 or 
identical 7 provisions, or that they were drawn by 
the same scrivener, or attorney, 8 or in the same 
law office, 9 or were executed at the same time, 10 or 
on the same day, 11 in the presence of both testa¬ 
tors, 12 before the same witnesses, 13 with full knowl¬ 
edge on the part of each testator of the contents of 
the other’s will, 14 or were clearly made for the 


2. Ill.—Neipp v. Toolen, 38 N.E.2d 
980, 313 Ill-App. 28. 

3. Cal.—In re Stuart’s Estate, 217 
P.2d 723, 97 C.A.2d 218. 

4. Ark.—Janes v. Rogers, 271 S.W. 
2d 930, 224 Ark. 116. 

Cal.—Daniels v. Bridges, 267 P.2d 
343, 123 C.A.2d 685. 

Mo.—Corpus Juris cited in Plemmons 
v. Pemberton, 139 S.W.2d 910, 916, 
346 Mo. 45. 

N.J.—Sommers v. Zuck, 50 A.2d 648, 
139 N.J.Eq. 245—Tooker v. Vree- 
land, 112 A. 665, 92 N.J.Eq. 340, 
affirmed Tooker v. Maple, 115 A. 
265, 93 N.J.Eq. 224. 

N.T.—In re Strong’s Will, 12 N.Y.S. 
2d 544, 171 Misc. 445. 

5. C.—Ellisor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

69 C.J. p 1394 note 23. 

Conjoint will 

Okl.—Horton v. Cronley, 270 P.2d 
306. 

Wills of husband and wife 

Ill.—Jacoby v. Jacoby, 96 N.E.2d 
362, 342 Ill.App. 277. 

W.Va.—Turner v. Theiss, 38 S.E.2d 
369, 129 W.Va. 23—In re Werks- 
man’s Will, 13 S.E.2d 73, 122 W. 
Va. 583. 

No inference or presumption of con. 
tract 

Separate wills, wholly independent 
of each other, made by close rela¬ 
tives bound together by ties of love 
and affection, bequeathing property 
to each other, do not create infer¬ 
ence or presumption, in absence of 
other evidence, that such wills were 
result of contract or that any mer¬ 
cenary consideration entered Into 
making thereof. 

Okl.—Pauli v. Earlywine, 159 P.2d 
556, 195 Okl. 486. 

Or.—Bidders v. Bidders, 65 P.2d 1424, 
156 Or. 165. 

Oral agreement 

Cal.—Notten v. Menslng, 45 P.2d 198, 
3 C.2d 469. 

Lynch v. Lichtenthaler, 193 P. 
2d 77, 85 C.A.2d 437. 

5. Mo.—Shackleford v. Edwards, 
278 S.W.2d 775—Plemmons v. Pem¬ 
berton, 139 S.W.2d 910, 346 Mo. 
45. 


6. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 C.A.2d 585. 

Mo.—Shackleford v. Edwards, 278 
SW.2d 775—Corpus Juris cited In 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

N.Y.—In re Quaranta’s Estate, 109 
N.Y.S.2d 637, 202 Misc. 802. 
Wash.—Allen v. Dillard, 129 P.2d 813, 

15 Wash.2d 35. 

69 C.J. p 1304 note 24. 

Oral agreement 

Cal.—Notten v. Menslng, 45 P.2d 198, 
3 C.2d 469. 

Lynch v. Lichtenthaler, 193 P. 
2d 77, 85 C.A.2d 437. 

7. Cal.—Daniels v. Bridges, 267 P. 
2d 343, 123 C.A.2d 585. 

Ind.—Lawrence v. Ashba, 59 N.E. 

2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 775—Corpus Juris cited In 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

Okl.—Horton v. Cronley, 270 P.2d 
306. 

69 C.J. p 1304 note 25. 

Wills identical in disposition of 
property 

S.C.—Ellisor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

Oral agreement 

Cal.—Notten v. Mensing, 45 P.2d 198, 
3 C.2d 469. 

Lynch v. Lichtenthaler, 193 P.2d 
77, 85 C.A.2d 437. 

Mich.—Schondelmayer v. Schondel- 
mayer, 31 N.W.2d 721, 320 Mich. 
565—Eicholtz v. Grunewald, 21 
N.W.2d 914, 313 Mich. 666. 

Wills of husband and wife 

Mich.—Schondelmayer v. Schondel¬ 
mayer, 31 N.W.2d 721, 320 Mich. 
565—Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666. 

8. Ind.—Lawrence v. Ashba, 59 N. 
E.2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 775—Corpus Juris cited in 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

Tex.—Wagnon v. Wagnon, Civ.App., 

16 S.W.2d 366. 

Wash.—Allen v. Dillard, 129 P.2d 813, 
15 Wash.2d 35. 
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9- N.Y.—:In re Strong’s Will, 12 N. 
Y.S.2d 544, 171 Misc. 445. 

10. Ind.—Lawrence v. Ashba, 59 N. 
E.2d 568, 115 Ind.App. 486. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775—Corpus Juris cited in 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

N.Y.—In re Strong’s Will, 12 N.Y.S. 

2d 544, 171 Misc. 445. 

Ohio.—In re Barnes' Estate, Com.Pl., 
108 N.E. 88, affirmed, App., 108 N. 
E.2d 101. 

Okl.—Horton v. Cronley, 270 P.2d 
306. 

Or.—McGinn v. Gilroy, 165 F.2d 73, 
178 Or. 24. 

S.C.—Ellisor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

69 C.J. p 1305 note 27. 

Oral agreement 

Cal.—Notten v. Menslng, 45 P.2d 198, 
3 C.2d 469. 

Lynch v. Lichtenthaler, 193 P.2d 
77, 85 C.A.2d 437. 

11. Wash.—Allen v. Dillard, 129 P. 
2d 813, 15 Wash.2d 35. 

12. Or.—McGinn v. Gilroy, 165 P.2d 
73, 178 Or. 24. 

13. Ind.—Lawrence v. Ashba, 59 N. 
E.2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 775—Corpus Juris cited in 
Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

N.Y.—In re Strong's Will, 12 N.Y.S. 

2d 544, 171 Misc. 445. 

Okl.—Horton v. Cronley, 270 P.2d 
306. 

Tex.—Wagnon v. Wagnon, Civ.App., 
16 S.W.2d 366. 

Wash.—Allen v. Dillard, 129 P.2d 
813, 15 Wash.2d 35. 

Oral agreement 

Cal.—Notten v. Menslng, 45 P.2d 198, 
3 C.2d 469. 

Lynch v. Lichtenthaler, 193 P. 
2d 77, 85 C.A.2d 437. 

14. Cal.—Lynch v. Lichtenthaler, 
193 P.2d 77, 85 C.A.2d 437. 

Ind.—Lawrence v. Ashba, 59 N.E. 

2d 568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 775—Corpus Juris cited in 
, Plemmons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 
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accomplishment of a common purpose . 15 Under 
other authority, such circumstances, in connection 
with the wills of a husband and wife, may be suffi¬ 
cient to establish a contract to make mutual wills , 16 
or may constitute evidence of such contract , 17 and 
it has been held that the similarity in terms of two 
wills may be regarded as some evidence that they 
were made pursuant to an agreement . 18 

Likewise, a joint will does not of itself evidence 
the making of a valid contract, where it is not 
reciprocal , 19 for, while it manifests a common in¬ 
tent, it does not show that there was any considera¬ 
tion ; 20 and a joint will is not of itself, without 
reference to the terms of the instrument, sufficient 
evidence of an enforceable contract between the 
testators to devise . 21 On the other hand, the pro¬ 
visions of a joint will may be such that a contract 
can be spelled out of such provisions ; 22 a will may, 
by its terms or in its recitals, conclusively prove, or 
tend to prove, that it is based on, or executed in 
furtherance of, agreement . 23 So, a joint will which 
contains similar or reciprocal provisions as to the 
property or estate of each of the makers, is itself, 
according to a number of authorities, sufficient evi¬ 


dence of a contract or agreement between the testa¬ 
tors, so as to justify the enforcement of its provi¬ 
sions , 24 or is at least material, although perhaps 
not conclusive, evidence of the existence of such an 
agreement , 25 and sufficient to authorize the court to 
decree the enforcement of the alleged agreement, in 
the absence of any proof tending to negative its 
existence . 26 According to other authorities, the 
mere fact of execution of such a joint will is not of 
itself sufficient to show an agreement to make 
mutual wills, or that the will was made in pursuance 
of such an agreement , 27 although it is one of the 
circumstances to be considered . 28 Gearly, there is 
a stronger implication that a joint will was made 
pursuant to an agreement where it makes definite 
provision for the disposition of the property of each 
testator after his death than where it contains 
merely alternative provisions, operative as to each 
testator’s property only if the other maker dies 
first 29 

§ 1368. Property Passing under Will or 
Agreement 

All the usual and ordinary rules pertaining to the 


Ohio.—In re Barnes’ Estate, Com.PL, 
108 N.E. 88, affirmed, App., 108 N. 
E.2d 101. 

Or.—McGinn v. Gilroy, 165 P.2d 73, 
178 Or. 24. 

W.Va.— Corpus Juris cited in. In re 
Workman's Will, 13 S.E.2d 73, 77, 
122 W.Va. 683. 

60 O.J. p 1305 note 29. 

15. Ind.—Lawrence v. Ashba, 69 N. 
E.2d 568, 116 Ind.App. 486. 

Mo.—Shackleford v. Edwards, 278 
S.W.2d 776— Corpus Juris cited ia 
Plommons v. Pemberton, 139 S.W. 
2d 910, 916, 346 Mo. 45. 

69 C.J. p 1305 note 30. 

16. Iowa.—In re Farley’s Estate, 24 

N.W.2d 453, 237 Iowa 1069—Child 
v. Smith, 282 N.W. 316, 226 Iowa 
1205—-Maloney v. Rose, 277 N.W. 
572, 224 Iowa 1071—Maurer v. 

Johansson, 274 N.W. 99, 223 Iowa 

1102. 

Clear implication of common under¬ 
standing 1 

W.Va.—Turner v. Thetas, 38 S.E.2d 
369, 129 W.Va. 23. 

17. W.Va.—Turner v. Theiss, supra. 

18. Ark.—Janes v. Powers, 271 S.W. 
2d 930, 224 Ark. 116. 

Ind.—Lawrence v. Ashba, 59 N.E.2d 
568, 115 Ind.App. 485. 

Mo.—Shackleford v. Edwards, 278 S. 
W.2d 775—Plemmons v. Pemberton, 
139 S.W.2d 910, 346 Mo. 45. 

N.Y.—Wallace v. Wallace, 130 N.Y.S. 
58, 71 Mine. 305. 

X8. Pa.—In re Dewees’ Estate, 12 
Pa.List. & Co. 93. 


S.C.—EUisor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

20. Pa.—In re Dewees’ Estate, 12 
Pa.Dist. & Co. 93. 

21. Ill.—Jacoby v. Jacoby, 96 N.E.2d 
362, 342 Ill.App. 277. 

22. Ky.—Watkins v. Covington 

Trust & Banking Co., 198 S.W.2d 
964, 303 Ky. 644. 

Joint reciprocal will 

N.Y.—Tutunjian v. Vetziglan, 87 N.E. 

2d 275, 299 N.Y. 315. 

Relative size of testators 1 estates 
immaterial 

Ky.—Watkins v. Covington Trust & 
Banking Co., 198 S.W.2d 964, 303 
Ky. 644. 

23. Tex.—Nye v. Bradford, 193 S.W. 
2d 615, 144 TCX. 618, 169 A.L.R, 
12 . 

Dickerson v. Yarbrough, Civ. 
App., 212 S.W.2d 975. 

24. Iowa.— Corpus Juris cited in 

Johansen v. Davenport Bank & 
Trust Co., 46 N.W.2d 48, 51, 242 
Iowa 172. 

Tenn.—Seat v. Seat, 113 S.W.2d 751, 
172 Tenn. 618. 

W.Va.—Wilson v. Starbuck, 182 S. 
E. 539, 116 W.Va. 554, 102 A.L.It. 
485. 

69 C.J. p 1305 note 34. 

Wills of husband and wife, each 
acting with the knowledge of the 
other, at substantially the same 
time, and at their joint request. 
Iowa.—Johansen v. Davenport Bank 
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Sc Trust Co., 46 N.W.2d 48, 242 
Iowa 172. 

25. N.Y.—Edson v. Parsons, 50 N.B. 
2G5, 155 N.Y. 555. 

Rastettor v. Hoenninger, 136 N. 
Y.S. 961, 151 App.Dlv. 853. 

28. N.Y.—Rastetter v. Hoenninger, 
supra. 

69 C.J. p 1305 note 36. 

27. Pa.—In re Siplo’s Estate, 4 Fa. 
Dist Sc Co.2d 25, 54 Lanc.L.Rev. 
331. 

Tex.— Corpus Juris cited in Nye v. 
Bradford, 193 S.W.2d 105, 168, 144 
Tex. 618, 169 A.L.R. 1. 

Dickerson v. Yarbrough, Civ. 
App., 212 S.W.2d 975. 

69 C.J. p 1305 note 37. 

“The mere fact of a conjoint re¬ 
ciprocal testamentary disposition by 
two persons does not necessarily 
constitute a contract not to revoke." 
N.Y.—In re Gudewlcz' Will, 72 N.Y. 

S.2d 838, 839. 

Joint reciprocal will 

N.Y.—Tutunjian v. Vetziglan, 87 N. 

K.2d 275, 299 N.Y. 315. 

Will of husband and wife 
S.C.—KlliHor v. Watts, 88 S.E.2d 351, 
227 S.C. 417. 

28- Mo.—Wanger v. Marr, 165 S.W. 
1027, 257 Mo. 483, 165 &W. 1032, 
257 Mo. 497. 

69 C.J. p 1305 note 38. 

29. S.I),—Beveridge v. Bailey, 220 
N.W. 462, 53 S.D. 98, 60 A.L.R. 619, 
rehearing denied 220 N.W. 868, 53 
S.D. 382, 60 A.L.K. 619. 
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property passing under wills prevail as to Joint or mutual d 0 so j s se t forth in the will by very plain. Specific, 
W,I|S ' and unambiguous language . 83 In the absence of 

All of the usual and ordinary rules pertaining to such clearly expressed intention, after-acquired 

wills and the property passing thereunder prevail property owned by the survivor in his or her in- 

with respect to joint or mutual wills ; 38 thus, such dividual right is held not to pass; 3 * but under other 

wills should be so construed as to avoid intestacy authority, while the terms of the will may not be 

of the survivor . 31 The makers of a joint and mutual overlooked or ignored in considering the question 

will, or of mutual wills, have the right and power as to such after-acquired property , 35 it is essentially 

to provide that all of the property owned by the the terms of the agreement which control . 33 

survivor at his death shall pass under, and be bound A joint will of husband and wife passes the prop- 
by, the terms of their will ; 32 but such effect should erty owned by each testator at the time of his or 

not be given to mutual wills unless the intention to her death ; 37 and a contract by a husband and a 


30. U.S.—Awtry’s Estate v. C. I. K., 

C.A.8, 221 F.2d 749. 

Allowance of dower to widower’s sec¬ 
ond wife 

Where widower, who, with wife, 
had executed mutual and recipro¬ 
cal wills naming wife's daughter as 
sole beneficiary of survivor’s estate, 
remarried, and, in violation of agree¬ 
ment, left, by will, entire estate to 
second wife, who had had no notice 
of previous mutual wills, named ben¬ 
eficiary was entitled to benefit of 
agreement, on death of widower, but 
in view of second wife’s lack of 
prior knowledge of agreement, she 
would be allowed widow's dower 
share in estate, since she was charg¬ 
ed with knowledge at time of mar¬ 
riage that her part of widower’s es¬ 
tate could be circumscribed to that 
amount by will. 

Fla.—Tod v. Fuller, 78 So.2d 713. 

Declaration as to commnnity prop¬ 
erty 

A declaration in husband and 
wife’s joint and mutual will that all 
property therein disposed of was 
their “community property” fixed 
the character of the property as 
between the spouses and also for 
purpose of determining descent 
thereof under statute on death of 
survivor, because, if such declaration 
be deemed only a recital, then, under 
express statutory provisions, the 
truth thereof was conclusively pre¬ 
sumed as between the parties and 
their successors in interest by a 
subsequent title. 

Cal.—In re Watkins’ Estate, 108 P. 

2d 417, 16 C.2d 793, rehearing de¬ 
nied 109 P.2d 1, 16 C.2d 793. 

Property to go to children or hus¬ 
band 

Under joint will of husband and 
wife providing that on wife’s death 
husband should receive all her prop¬ 
erty, and that if wife survived hus¬ 
band her estate should be divided 
equally among husband’s children, 
evidence warranted holding that par¬ 
ties had no different intention as to 
property that was to go to children 
from that which was to go to hus¬ 
band. 


Iowa.—DeJong v. Huyser, 11 N7W.2d 

566, 233 Iowa 1315. 

Joint tenancy property; annuity con¬ 
tracts 

(1) Where wife who had executed 
reciprocal will had been mistaken 
in her belief that she owned all her 
property in joint tenancy with her 
husband, assets which she mistak¬ 
enly believed to be held in joint ten¬ 
ancy would have to be assigned in 
accordance with provisions of her 
will, independently of will of her 
husband. 

Wis.—In re Gabler’s Estate, 61 N.W. 

2d 823, 265 Wis. 126. 

(2) Where husband and wife, who 
had both been married previously, 
and who owned realty as joint ten¬ 
ants, executed joint and mutual will 
which they declared to be contrac¬ 
tual and which provided that, on 
death of one, survivor would take a 
life estate in property of deceased, 
both real and personal, and on death 
of survivor, all property, both real 
and personal, would descend to, and 
be divided among, respective children 
of each party, will effected a sever¬ 
ance of realty held by parties in joint 
tenancy, and on death of husband 
widow became vested with life estate 
in realty in question, with remain¬ 
der over to two sets of children 
named in will. 

Kan.—Berry v. Berry’s Estate, 212 P. 

2d 283, 168 Kan. 253. 

(3) Husband and wife by joint 
will may convert joint tenancy prop¬ 
erty into community property; such 
will was a contract which became ef¬ 
fective as soon as executed, and 
subsequent removal of moneys by 
wife from joint tenancy bank ac¬ 
counts and redeposit in joint tenan¬ 
cy account with daughter violated 
express prohibition in the will; un¬ 
der will, treasury department regu¬ 
lations relating to inter vivos trans¬ 
fer of government bonds did not pre¬ 
vent transmutation of series G 
bonds standing in the names of 
husband and wife as joint owners 
into community property, and even 
though the regulations prevented a 
holding that title to the bonds was 
changed, widow could be ordered to 
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act so as to carry out her agreement. 
Cal.—Chase v. Leiter, 215 P.2d 756, 
96 C.A.2d 439. 

(4) Joint will converting property 
held in joint tenancy with right of 
survivorship and bank accounts and 
“other items of property owned by 
or payable to either of us or to the 
survivor,” into community property, 
was intended to cover all property 
of the parties, no matter of what 
kind, including annuity contracts; 
conversion of annuity contracts into 
community property by will was not 
ineffective on the ground that an 
additional burden would be imposed 
on insurance companies without their 
consent or that the annuity contracts 
themselves provided the only method 
by which they could be assigned. 
Cal.—Chase v. Leiter, supra. 

31. Kan.—Zabel v. Stewart, 109 P. 
2d 177, 153 Kan. 272. 

32. Tex.—Murphy v. Slaton, 273 S. 
W.2d 588, 154 Tex. 15. 

33. Tex.—Murphy v. Slaton, supra, 
tinder joint will of husband and 

wife which gave all of their property 
“to the remaining one” should one 
predecease the other, but to named 
beneficiaries if they died simultane¬ 
ously, intention of parties was for 
survivor to take property of the first 
to die, and for the named beneficiaries 
to take survivor’s estate. 

N.T.—In re Smith’s Will, 111 N.T.S. 
2d 565. 

34. Wis.—In re Schefe’s Estate, 52 
N.W.2d 375, 378, 261 Wis. 113. 

35. Wis.—In re Schefe’s Estate, su¬ 
pra. 

36. Wis.—In re Schefe’s Estate, su¬ 
pra. 

“The important instrument is the 
agreement.” 

Wis.—In re Schefe's Estate, supra. 

37. U.S.—Awtry’s Estate v. C. I. R. f 
C.A.8, 221 F.2d 749. 

Joint will as separate wills of par¬ 
ties see supra § 1364 d (2). 

Bight or title by which property was 
owned 

Where husband and wife executed 
a joint will, contractual in nature, 
will attached only to property owned 
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wife for the testamentary disposition of “our prop¬ 
erty,” as provided in their mutual wills, includes all 
property of either, property held by them jointly, 
and property held by either in trust for the other. 38 
Property held jointly by a husband and a wife passes 
to the husband on the death of the wife, subject to 
the terms of their agreement to dispose of their 
property as provided in mutual wills simultaneously 
executed by them. 33 

A contract between husband and wife for the exe¬ 
cution of reciprocal wills applies to property held in 
estate by the entirety. 40 

A contract between husband and wife obligating 
the wife to leave to the husband’s children and 


grandchildren, if she survived him, the property of 
which she dies seized has been held not to include 
property which she owns absolutely and gives away 
before her death, 41 the circumstances indicating 
the husband’s intention that the surviving wife 
might dispose of the realty as she saw fit during her 
life, but that the realty should be subject to their 
mutual wills if possessed by the wife at her death. 42 
Similarly, where parents agree to make, and do 
make, wills leaving the community estate to their 
son, the surviving parent is merely bound to leave 
whatever property he may own at his death, and is 
entirely free, during his or her lifetime, to dispose 
of his or her community one-half as he or she sees 
fit. 43 • 


WINCH. A windlass located on the upper deck of 
a vessel, by means of which freight is elevated or 
lowered by a rope wound around the drum on the 
windlass. 1 

WINCHESTER. As the term employed to describe 


the wine gallon of two hundred and thirty-one inches 
see Weights and Measures § 1 b. 

WIND (Noun). Air in motion with any degree of 
velocity; 2 a natural motion of the air moving in 
the atmosphere in any direction or with any veloci¬ 


ty husband and wife, either or both, 
by whatever right or title it was 
owned at time of death of husband 
with his wife surviving him. 

Tex.—Murphy v. Slaton, 273 S.W.2d 
688, 154 Tex. 15. 

Iiife estate to survivor 
Where husband and wife executed 
joint and mutual will whereby each 
bequeathed to survivor a life es¬ 
tate In all of his or her property, 
with provision that remainder should 
go to their daughter, and surviving 
wife secured probate of will and took 
under it, and will on its face showed 
that it was made pursuant to con¬ 
tract between the spouses, property 
of both passed according to terms 
of will, 

Kan.—In re Adkins’ Estate, 167 P.2d 
618, 161 Kan. 239. 

Wife’s half of community 
Where husband and wife executed 
a joint and mutual will covering all 
the property owned by them, wheth¬ 
er separate or community, which was 
granted to the survivor for life with 
remainders over, the contention that 
the fee to the wife’s half of the com¬ 
munity did not vest under the will 
on husband’s death could not be sus¬ 
tained. 

Tex.—Chadwick v. Bristow, CIv.App,, 
204 S.W.2d 65, affirmed 208 S.W.2d 
888, 146 Tex. 481. 

3& N.V.—Olsen v. Olsen, 70 N.Y. 
S.2d 838, 189 Misc. 1046. 

39. N.Y.—Olsen v* Olsen, supra. 

40 . Ark.—Janes v. Rogers, 271 S.W. 
2d 930, 224 Ark. 116. 


Husband’s interest passing under 
wife’s will 

Where a contract between husband 
and wife for the execution of mu¬ 
tual wills applies to property held 
in estate by the entirety, the prede¬ 
ceasing husband's interest in prop¬ 
erty held by entirety passed under 
wife’s reciprocal will, even though 
it devolved on her by operation of 
law rather than under husband’s will. 
Ark.—Janes v. Rogers, supra, 
joint will; separate disposition of 
property 

(1) Joint will of husband and wife 
capable of being treated as a sep¬ 
arate disposition by each testator 
of his individual property could have 
no effect, on the death of the first 
testator, in so far as it disposed of 
an estate by the entirety, but as to 
such estate could bo effective only 
as the will of the survivor. 

Tenn.—Buchanan v. Willis, 255 S. 

W.2d 8, 195 Tenn. 18—Popojoy v. 

Peters, 121 S.W.2d 538, 173 Tenn. 

484. 

(2) Where title to land was held 
by husband and wife as tenants by 
entirety, and they executed their 
joint will devising property to a 
third party, burden was on one claim¬ 
ing title by virtue of joint will to 
show probate of will after death of 
wife, who survived husband, since 
wife could have revoked will in her 
lifetime; proof of probate of will 
subsequent to husband's death and 
prior to wife’s death, without fur¬ 
ther showing that will was again 
probated after her death, was insuffi¬ 
cient to establish title by virtue of 
joint will. 


Fla.—Hall v, Roberts, 1 So.2d 579, 
146 Pla. 444. 

“Heirs” as meaning devisees 

Where husband and wife, owners 
of realty by entireties, executed 
agreement whereby each agreed that, 
after decease of one, the other would 
provide for “inheritance” of said 
realty so that fifty per cent should be 
devised to heirs of one deceased, and 
wife made subsequent will devising 
her one-half interest in property 
to her brother, such agreement and 
will showed clear intention to use 
word “heirs” in nontechnical sense, 
as synonymous with devisees, and 
after wife’s death agreement did not 
operate to vest fee simple in hus¬ 
band, but only life estate in wife’s 
one-half interest, with remainder to 
her brother. 

N.J.—Bevel v. Swarzman, 109 A.2d 
685, 33 N.J.Super. 198. 

41. Idaho.—Ohms v. Church of the 
Nazarene, Weiser, Idaho, 130 P.2d 
679, 64 Idaho 262. 

Contract limited to restrictions on 
testamentary disposition 
Idaho.—Ohms v. Church of the Naz- 
arene, Weiser, Idaho, supra. 

42. Idaho.—Ohms v. Church of the 
Nazarene, Weiser, Idaho, supra. 

43. Tex.—Hamilton v. Hamilton, 

Civ.App., 269 S.W.2d 491, affirmed 
280 S.W.2d 588, 154 Tex. 511. 

1. Tex.—Suderman Sc Dolson v. Kri- 
ger, 109 S.W. 373, 876, 50 TexCiV. 
App. 29. 

2, Me.—Pearson v. Aroostook Coun¬ 
ty Patrons Mut Fire Ins. Co., 101 
A.2d 188, 185, 149 Me. 313. 
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ty. 3 As something different from a windstorm see 
“Windstorm” post. 

WIND (Verb). To turn completely, or repeatedly, 
especially about something fixed; to cause to form 
convolutions about anything; to twist; twine; coil; 
wreathe. 4 

Wind up . To bring to a conclusion or settlement; 
as, to wind up one’s affairs, 5 and as used with 
reference to a business it means to liquidate the 
business. 6 

The term is used with reference to banks see 
Banks and Banking § 418, building and loan associa¬ 
tions see Building and Loan Associations §§ 105-118, 
insurance companies see Insurance §§ 119-135, joint 
stock companies see Joint Stock Companies §§ 51- 
53, and partnerships see Partnership § 395. 

WINDMILL. See Mills § 2. 

WINDOW. An aperture or opening in the wall of 
a building for the admission of light and air to the 
interior, and to enable those within to look out; 7 
an opening in a window for light and air, usually 


WINDSTORM 

closed by a casement or sashes containing some 
transparent material, as glass. 8 

WIND-RODE. Held in equilibrium between the 
wind and tide. 9 

WIND S HAKE S. Cracks in timber which are due 
to the wind when the timber stood or to drying in the 
center after the timber is cut. 10 

WINDSHIELD. The term is defined generally as 
meaning that which directly shields or protects one 
from the wind. 11 As a part of an automobile see 
Motor Vehicles § 8. 

WINDSTORM. A storm characterized by high wind 
with little or no precipitation; 12 a storm of wind 
of force and violence; 13 a violent wind; 14 a high 
wind that is violent and tumultuous; 15 a wind of 
unusual violence. 16 

A windstorm is characterized by violence in the air 
and high wind, 17 and the term does not include all 
winds, 18 and something more than an ordinary gust 
of wind or current of air, no matter how long con¬ 
tinued, is required. 19 A windstorm must assume the 


3. N.Y.—Clark v. Fidelity & Guar¬ 
anty Fire Corporation, 39 N.T.S. 
2d 377, 379. 

Wind deflector Is that which caus¬ 
es the wind to deflect or pass by. 
U.S.—Hammond v. Benzer Corpora¬ 
tion, D.C.N.T., 295 F. 908, 912. 

4. Webster New Int.D. 

5. Tex.—Boyles v. Gresham, Civ. 
App., 260 S.W.2d 144, 147. 

6. Fla.—Ex parte Amos, 114 So. 760, 
765, 94 Fla. 1023. 

7. Mo.—Hale v. Springfield F. & 

M. Ins. Co., 46 Mo.App. 508, 511. 
Phrases 

(1) “Window envelope” see 30 C. 
J.S. p 290 note 17. 

(2) Other phrases employing the 
word “window” and of which more 
recent adjudications have not been 
found see 69 C.J. p 1306 notes 7- 
10 . 

8. Me.—Benner v. Benner, 109 A. 
376, 377, 119 Me. 79. 

9. U.S.—The Ciudad de Reus, D.C. 

N. T., 171 F. 470, 473. 

10 . Pa.—Swartz v. Bergendahl- 
Knight Co., 103 A. 220, 221, 259 
Pa. 421. 

11. U.S.—Hammond v. Benzer Cor¬ 
poration 1 , D.C.N.Y., 295 F. 908, 912. 

12 . Iowa.—Thomas J. Mulgrew Co. 
v. National Union Fire Ins. Co., 
175 N.W. 50. 51, 187 Iowa 1292— 
Jordan v. Iowa Mut. Tornado Ins. 
Co., 130 N.W. 177, 178, 151 Iowa 
73, Ann.Cas. 1913A 266. 


Me.—Pearson v. Aroostook County 
Patrons Mut. Fire Ins. Co., 101 
A.2d 183, 185, 149 Me. 313. 

Mo.—Schaeffer v. Northern Assur. 

Co., App., 177 S.W.2d 688, 691. 

Neb.—George A. Hoagland & Co. v. 
Insurance Co. of North America, 
267 N.W. 239, 241, 131 Neb. 105. 
Tex.—Corpus Juris quoted in Fire¬ 
man’s Ins. Co. of Newark, N. J., v. 
Weatherman, Civ.App., 193 S.W.2d 
247, 248. 

13. Iowa.—Thomas J. Mulgrew Co. 
v. National Union Fire Ins. Co., 175 
N.W. 50, 51, 187 Iowa 1292. 

14. N.Y.—Clark v. Fidelity & Guar¬ 
anty Fire Corporation, 39 N.Y.S. 
2d 377, 379, 380. 

15. Pa.—Adams Apple Products 
Corp. v. National Union Fire Ins. 
Co. of Pittsburgh, 85 A.2d 702, 705, 
170 Pa.Super. 269. 

16. Me.—Pearson v. Aroostook 
County Patrons Mut. Fire Ins. Co., 
101 A.2d 183, 185, 149 Me. 313. 

Mo.—Schaeffer v. Northern Assur. 

Co., App., 177 S.W.2d 688, 691. 
Neb.—George A. Hoagland & Co. v. 
Insurance Co. of North America, 
267 N.W. 239, 241, 131 Neb. 105. 
Okl.—Fidelity-Phenix Fire Ins. Co. 
of N. Y. v. Board of Ed. of Town 
of Rosedale, 204 P.2d 982, 985, 201 
OkL 250. 

Tex.—Fireman’s Ins. Co. of Newark, 
N. J., v. Weatherman, Civ.App., 
193 S.W.2d 247, 249. 

17. Pa.—Adams Apple Products 
Corp. v. National Union Fire Ins. 
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Co. of Pittsburgh, 85 A.2d 702, 
705, 170 Pa.Super. 269. 

18. N.Y.—Clark v. Fidelity & Guar¬ 
anty Fire Corporation, 39 N.Y.S. 
2d 377, 379. 

Not ordinary gust of wind 

An ordinary gust of wind, no 
matter how long prolonged. Is not 
a windstorm. 

Iowa.—Thomas J. Mulgrew Co. v. 
National Union Fire Ins. Co., 175 
N.W. 50, 51, 187 Iowa 1292. 

La.—Sabatier Bros. v. Scottish Union 
& Nat. Ins. Co., App., 152 So. 85, 
86 . 

As not Including zephyrs or gentle 
breezes 

‘No one will contend that this 
term includes the whispering, iisp- 
ing zephyrs about which the poets 
sing; or the soft and gentle breezes 
of warming, balmy spring.” 

N.Y.—Clark v. Fidelity & Guaranty 
Fire Corporation, 39 N.Y.S.2d 377, 
379. 

19. Ind.—Scottish Union & National 
Ins. Co. v. B. B. Linkenhelt & Co., 
121 N.E. 373, 375, 70 In<LApp. 324. 

Iowa.—Jordan v. Iowa Mut Tornado 
Ins. Co. of Des Moines, 130 N.W. 
177, 178, 151 Iowa 73, Ann.Cas. 
1913A 266. 

La,—Sabatier Bros. v. Scottish Union 
& National Ins. Co., App., 152 So. 
85, 86. 

Mo.—Metropolitan Ice Cream Co. v. 
Union Mut Fire Ins. Co., App., 
210 S.W.2d 700, 702—Schaeffer v. 
Northern Assur. Co., App., 177 S. 
W.2d 688, 691. 
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aspect of a storm; 20 that is, there must be an out¬ 
burst of tumultuous force, 21 and it may have the 
features of a cyclone or tornado, 22 but to constitute 
a windstorm it is not necessary that it should have 
either the cyclonic or whirling features which usually 
accompany tornadoes or cyclones. 23 

It has been said that just what violence the wind 
must attain to be termed a windstorm has not been 
judicially determined 24 and that none of the defini¬ 
tions afford an exact yardstick by which to deter¬ 
mine when a wind becomes a windstorm. 25 It has 
also been said that windstorms in certain areas have 
characteristics not found in windstorms in other 


areas, 26 and in one place a windstorm would prob¬ 
ably be accompanied by heavy precipitation, while 
in another place a windstorm would probably be 
dry, but might be accompanied by so much dust as 
to limit visibility. 27 It is also a matter of common 
knowledge that windstorms may bo largely local, 
or cover a largo area, 23 and they may be of short 
duration or prolonged. 20 

The word “windstorm,” as used in policies of in¬ 
surance, is construed in Insurance § 888. 

WINDY. Consisting of or pertaining to wind; ac¬ 
companied or characterized by wind. 30 


Okl.—Fidelity-Phenix Fire Ins. Co. 
of N. Y. v. Board of Ed. of Town 
of Itosedale, 204 P.2d 982, 985, 201 
Okl. 250. 

20. Ind.—Scottish Union & National 
Ins. Co. v. B. E. Linkenhelt & Co., 
121 N.E. 873, 375, 70 Ind.App. 324. 

Iowa.—Jordan v. Iowa Mut. Tornado 
Ins. Co,, 130 N.W. 177, 178, 151 
Iowa 73, Ann.Cas.l913A 266. 

La.—Sabatier Bros. v. Scottish Union 
& National Ins. Co., App., 152 So. 
85, 86. 

Me.—Pearson v. Aroostook County 
Patrons Mut. Fire Ins. Co., 101 
A.2d 185, 186, 149 Me. 313. 

Mo.—Metropolitan Ice Cream Co. v. 
Union Mut. Fire Ins. Co., App., 
210 S.W.2d 700, 702—Schaeffer v. 
Northern Assur. Co., App., 177 S. 
W.2d 688, 6D1. 

Neb,—George A. Hoagland & Co. v. 
Insurance Co. of North America, 
267 N.W. 239, 241, 131 Neb. 105. 

N.Y—Clark v. Fidelity & Guaranty 
Fire Corporation, 39 N.Y.S.2d 377, 
380. 

Okl.—Fidelity-Phenix Fire Ins. Co. 
of N. Y. v. Board of Ed. of Town 
of Itosedale, 204 P.2d 982, 985, 201 
Okl. 250. 

Tenn.—Lunn v. Indiana Lumbermens 
Mut. Ins. Co., 201 S.W.2d 978, 981, 
184 Tenn. 584, 171 A.L.It. 259. 

Tex.—Fireman's Ins. Co. of Newark, 
N. X, v. Weatherman, Civ.App., 
193 S.W.2d 247, 249. 

Similarly expressed 

In order to constitute a windstorm, 

the wind must be of such violence 

and velocity as to assume the aspect 

of a storm. 

Iowa.—Thomas J. Mulgrow Co. v. 
National Union Fire Ins. Co., 175 
N.W. 60, 51, 187 Iowa 1292. 

21 . Ind. — Scottish Union & National 
Ins. Co. v. B. E. Linkenhelt & Co., 
121 N.E. 373, 375, 70 Ind.App. 324. 

Iowa.—Thomas J. Mulgrow Co. v. 
National Union Fire Ins. Co., 176 
N.W. 50, 51, 187 Iowa 1292—Jordan 
v. Iowa Mut Tornado Ins. Co., 130 
N.W. 177, 178, 151 Iowa 73, Ann. 
Cas.l913A 266. 

La.—Sabatier Bros. v. Scottish Union 


& National Ins. Co,, App., 152 So. | 
85, 86. 

Me.—Pearson v. Aroostook County 
Patrons Mut. Fire Ins. Co., 101 
A.2d 183, 185, 186, 149 Me. 313. 
Mo.—Metropolitan Ice Cream Co. v. 
Union Mut. Fire Ins. Co., App., 
210 S.W.2d 700, 702—Schaeffer v. 
Northern Assur. Co., App., 177 S. 
W.2d 688, 691. 

Neb.—George A. Hoagland & Co. v. 
Insurance Co. of North America, 
267 N.W. 239, 241, 131 Neb. 105. 
Okl.—Fidelity-Phenix Fire Ins. Co. 
of N. Y. v. Board of Ed. of Town 
of Itosedale, 204 l\2d 982, 985, 201 
Okl. 250. 

Tenn.—Lunn v. Indiana Lumbermens 
Mut. Ins. Co., 201 S.W.2d 978, 981, 
184 Tenn. 684, 171 A.L.It, 259. 

Tex.—Fireman’s Ins. Co. of Newark, 
N. J., v. Weatherman, Civ.App., 
193 S.W.2d 247, 249. 

22. Tex.—Fireman's Ins. of Newark, 
N. X, v. Weatherman, supra. 

23. Ind.—Scottish Union & National 
Ins. Co. v. B. 30. Linkenhelt & Co., 
121 N.E. 373, 375, 70 Ind.App. 324. 

Iowa.—Jordan v. Iowa Mut. Tornado 
Ins. Co., 130 N.W. 177, 178, 151 
Iowa 73, Ann.Cas.l9l3A 266. 

La,—Sabatier Bros. v. Scottish Union 
& National Ins. Co., App., 152 So. 
85, 86. 

N.Y.—Clark v. Fidelity & Guaranty 
Fire Corporation, 39 N.YS.2d 377, 
380. 

Okl.—Fidelity-Phenix Fire Ins. Co. 
of N. Y. v. Board of Ed. of Town 
of Itosedale, 204 P.2d 982, 985, 201 
Okl. 250. 

Tex.—Fireman's Ins. Co. of Newark, 
N. J., v. Weatherman, Civ.App., 
193 S.W.2d 247, 249. 

24. Neb.—George A. Hoagland & 
Co. v. Insurance Co. of North 
America, 267 N.W. 239, 241, 131 
Neb. 105. 

Degree of violence In. question. 

‘*To say that a windstorm must be 
'an outburst of tumultuous force’ 
or ‘a wind of unusual violence/ hardly 
more than states the difllculty. The 
vital questions are, accepting this 
definition of a windstorm, how much 
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force or violence of wind does it 
take to make a windstorm, and how 
may it be measured." 

Me.—Pearson v. Aroostook County 
Patrons Mut. Fire Ins. Co., 101 
A.2d 183, 186, 149 Me. 313. 

Held “windstorm” 

Where there was testimony by 
witnesses from the United States 
Weather Bureau that the average 
velocity of a wind in order to con¬ 
stitute a windstorm must be at least 
twenty-seven miles per hour, and 
the preponderance of the testimony 
was to the effect that the velocity 
of the wind on the occasion in ques¬ 
tion was not loss than thirty-five 
miles per hour. 

La.—Bogalusa Gin Sc Warehouse v. 
Western Assur. Co., 6 So.2d 740, 
741, 199 La. 715. 

Held not “windstorm” 

Wind having a velocity of twenty- 
eight miles per hour. 

N.Y".—Clark v. Fidelity St Guaranty 
Fire Corporation, 39 N.Y.S.2d 377, 
379, 380. 

25. Neb.—George A. Hoagland Sc Co. 
v. Insurance Co. of North America, 
267 N.W. 239, 241, 131 Nob. 106. 

26. Minn.—-Anderson v. Connecticut 
Fire Ins. Co., 43 N.W.2d 807, 811, 
231 Minn. 469. 

Tex.—Fireman’s Ins. Co. of Newark, 
N. X, v. Weatherman, Civ.App., 193 
>S.W.2d 247, 249. 

27. Minn.—Anderson v. Connecticut 
Fire Ins. Co„ 43 N.W.2d 807, 811, 
231 Minn. 469. 

Tex.—Fireman's Ins. Co. of Newark, 
N. X, v. Weatherman, Civ.App., 
193 S.W.2d 247, 249. 

28. Tex.—Fireman's Ins. Co. of 
Newark, N. J., v. Weatherman, su¬ 
pra. 

29. Tex.—Fireman's Ins. Co. of 
Newark, N. X, v. Weatherman, su¬ 
pra. 

30. Webster New Int.3>. 

69 C.J. p 1306 note 15, 

Phrases employing the word 
"windy" and of which more recent 
adjudications have not been found 
see 69 C.J. p 1306 notes 16, 17. 
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WISH 


WINE. Defined see Intoxicating Liquors § 13. The 
term is employed in various phrases which are set 
out in the note. 31 

WING-NET. See Fish §1. 

WINNER. Within the meaning of statutes provid¬ 
ing for the recovery by the loser from the winner 
of money or other property lost at gambling, the 
term “winner” is defined in Gaming § 1 e as the 
person in whose favor a wager is decided and to 
whom the money or property wagered has been 
delivered; or one who has won more than he has 
lost during one sitting. 

WINNING. As a mining term see Mines and 
Minerals § 3 h. 

WINNOWING MACHINE. Defined see Machine 54 
CJ.S.p 892 note 88. 

WINTER. The coldest season of the year; 32 nec¬ 
essarily a part of two years, the later part of one, 
and the early part of the following; 33 the season 
of the year in any region in which the sun shines 
most obliquely. 34 

WIPER. As a railroad employee see Railroads § 1 g. 

WIRE. As a noun, the word “wire” means a thread 
or slender rod of metal. 35 

The word “wire” is employed as a verb with 
various meanings, 36 and colloquially 37 it means to 
send a telegram. 38 


Wires employed for the purpose of carrying elec¬ 
tric current are treated in various connections 
throughout the title Electricity, and for specific 
references see the index to that title sub verb. 
“Poles and wires.” See also the index to the title 
Municipal Corporations. 

Phrases employing the word “wire” are set out 
in the note. 39 

WIRELESS TELEGRAPHY. See Telegraphs, Tele¬ 
phones, Radio, and Television § 289. 

WISBUY, LAWS OF. A code of maritime laws 
which is set out in 30 Federal Cases page 1189 et 
seq. 

WISCONSIN. The name of one of the states of 
the United States. 40 

WISE (Suffix). The adverbial suffix “wise” denotes 
way, manner, or respect. 41 

WISH. The word “wish,” as a noun, is defined as 
meaning an eager desire; longing; expression of 
desire; a thing desired; an object of desire. 42 The 
verb “wish” is defined as meaning to desire; to 
request; command; and also to propose. 43 

In its ordinary and primary meaning, “wish” is a 
precatory word, 44 and usually it expresses a mere 
desire, 45 and ordinarily it does not express a com¬ 
mand; 46 but it may express an intention or a com¬ 
mand, depending on the sense in which it is used. 47 


31. Phrases 

(1) “Wine gallon” see Weights 
and Measures § 1 b. See also Cus¬ 
toms Duties § 124 b. 

(2) ‘Wine grower” is a person 
who manufactures wine from grapes 
grown on his own premises. 

Mo.—State v. Miller, 78 S.W. 643, 
104 Mo.App. 297. 

(3) ‘Wine room” see Intoxicating 
Liquors § 15 a. 

32. Cal.—Whitney v. Aronson, 130 
P. 700, 21 C.A. 9. 

33. Ky.—J. T. Day’s Committee v. 
Exchange Bank of Kentucky, 116 
S.W. 259, 260. 

34. Cal.—Whitney v. Aronson, 130 
P. 700, 21 C.A. 9. 

69 C.J. p 1307 note 52. 

Phrases employing the word “win¬ 
ter” and of which more recent ad¬ 
judications have not been found see 
69 C.J. p 1307 notes 53, 54. 

35. Webster New IntD. 

36. Webster New IntD. 

37. Webster New IntD. 


38. Iowa.—Freeman v. Citizens' 

Nat Bank, 42 N.W. 632, 78 Iowa 

150, 4 L.R.A. 422. 

39. Phrases 

(1) “Wire glass” see 38 C.J.S. p 
930 note 12. 

(2) ‘Wire of shoes” is a four¬ 
pronged structure of wire on which 
are strung the uppers of shoes. 

U.S.—W. H. McElwain Co. v. Bul¬ 
lock, C.C.A.N.H., 217 F. 962, 963. 

(3) ‘Wire tapping” see the index 
to the titles Criminal Law, Evidence, 
Searches and Seizures, and Tele¬ 
graphs, Telephones, Radio, and Tele¬ 
vision. 

(4) Other phrases employing the 
word “wire” and of which more 
recent adjudications have not been 
found see 69 C.J. p 1307 notes 59-63. 

40. Bouvier L.D. 

Historical note 

Wisconsin was originally part of 
the Northwest Territory. It was 
made a separate territory with the 
name Wisconsin by act of April 20, 
1836. The territory was afterward 
divided and the territory of Iowa set 
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off on June 12, 1838. It was admit¬ 
ted into the Union on May 29, 1848. 
Bouvier L.D. 

41. Miss.—Kennedy v. New York 
Life Ins. Co., 172 So. 743, 745, 178 
Miss. 258. 

42. N.J.—Noice v. Schnell, 137 A. 
582, 589, 101 N.J.Eq. 252, 52 A.L.R. 
965. 

43. Vt.—Warner v. Burlington Fed¬ 

eral Sav. & Loan Ass’n, 49 A.2d 
93, 97, 114 Vt. 43, 168 A.L.R. 

1265. 

44. Tenn.—Smith v. Reynolds, 121 
S.W.2d 572, 577, 173 Tenn. 579. 

Tex.—Langehenmg v. Hohmann, 163 
S.W.2d 402, 406, 139 Tex. 452. 
Phrases employing the word 
“wish” and of which more recent 
adjudications have not been found 
see 69 C.J. p 1307 notes 68-74. 

45. Mo.—Blumer v. Gillespie,’ 93 S. 
W.2d 939, 942, 338 Mo. 1113. .* 

46. Tenn.—Smith v. Reynolds, 121 
S.W.2d 572, 577, 173 Tenn. 579. 

47. Mo.—Blumer v. Gillespie, 93 S. 
W.2d 939, 942, 338, Mo. 1113. 



WISH 

The noun “wish” has been held to be equivalent to, 
or synonymous with, “command” see 15 C.J.S. p 246 
note 79, “desire” see 26 A C.J.S. p 867 note 4, and 
“request” see 77 C.J.S. p 270 note 4; and 
it has been compared with, or distinguished from, 
“instruction” see 44 C.J.S. p 417 note 77. 

The verb “to wish” has been held to be equivalent 
to, or synonymous with, “choose” see 14 C.J.S. p 
1113 note 61, “direct” see 26 A C.J.S. p 952 note 88, 
and “elect” see 28 C.J.S. p 1052 note 71. 

The word “wish” is frequently employed in testa¬ 
mentary dispositions of property, and the construc¬ 
tion placed upon the word as creating or not creat¬ 
ing a trust is treated in Wills § 1011. 

WIT. To know or have knowledge of; to learn; 
to be or become aware (of). Archaic except in the 
phrase “to wit.” 48 

To wit See the C.J.S. definition To, and also the 
C.J.S. definition Videlicet. 

WHAN. An Anglo-Saxon word meaning to know. 49 

WITH. The word “with” possesses a variety of 
meanings which can only be determined from the 
connection in which the term is used. 50 Primarily 
it is said to mean accompaniment, association, 51 
proximity; connexion, appendage, concomitance; 52 
association by way of addition or supplement; 53 
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and denotes or expresses some situation or relation 
of nearness, proximity, contiguity, association, con¬ 
nection, or the like. 64 

“With” is further defined as meaning as well 
as; 55 as incident thereto; 56 at the same time; 67 in 
addition to; 58 together with. 59 

It may be employed as implying continuity, 60 and 
it may be used as denoting the means or instrumen¬ 
tality by which an end or purpose is accomplished; 61 
the accompaniment of cause, means, instruments, 
etc.; 62 and as having the meaning of “by means 
of.” 63 

“With” is sometimes construed to mean “and,” 64 
“by,” 65 or “from.” 66 

The words “with” and “by” have been held to be 
synonymous or interchangeable see 12 C.J.S, p 866 
note 84. 

Phrases employing the word “with” are set out in 
the note. 67 

WITHDRAW. A term which has been defined 
variously as meaning to cause to move away; 68 to 
draw or take back or away; 69 to remove; 70 to 
resume; 71 to take away what has been enjoyed; 72 
to take from; 73 to withhold. 74 

“Withdraw” has been held to be equivalent to, or 
synonymous with, “desert” see 26 A C.J.S. p 861 
note 51, and “resign” see 77 C.J.S. p 311 note 78. 


48. Webster New Int.D. 

49. Ga.—Wood r. Davis, 131 S.E. 
885, 887, 161 Ga. 690. 

■60. Ohio.—State ex rel. Moore v. 
Trustees of Weathersfleld Tp., 117 
N.E.2d 433, 435, 161 Ohio St. 38. 

69 C.J. p 1307 note 76. 

Mont.—State v. Pemberton, 104 
P. 556, 557, 39 Mont. 530. 

69 C.J. p 1307 note 77. 

68. Ky.—Hart v. Fanny Ann, 6 T. 
B.Mon. 49, 51. 


64. Va—White v. White, 31 S.E.2d 
658, 561, 183 Va. 239. 

69 C.J. p 1308 note 79. 

68. Ohio.—State ex rel. Moore v. 
Trustees of Weathersfleld Tp., 117 
N.E.2d 433, 435, 161 Ohio St. 38. 

66 . Eng,—Durham, etc., R. Co. v. 
Walker, 2 Q,B. 940, 966, 42 E.C.L. 
987, 114 Reprint 864. 

67* Iowa.—Wilkins v. Troutner, 24 
N.W. 37, 66 Iowa 557. 

69 C.J. p 1308 note 81. 

68. N.D.—Beddow v. Flage, 126 N. 

W. 97, 98, 20 N.D. 66. 

69 C.J. p 1308 note 82. 


69. N.J.—Northeastern Tel., etc., 

Co. v. Hepburn, 09 A. 249, 261, 73 
N.J.Eq. 657. 

60. N.T.—Ludlam v. Ludlnm, 95 N. 
Y.S. 862, 864, 47 Misc. 232. 

61. Mont.—State v. Pemberton, 104 
P. 556, 557, 39 Mont 530. 

62. Mo.—Bertig-Smythe Co. v. Bon- 
sack Lumber Co., 86 S.W. 870, 872, 
112 Mo.App. 259. 

63. Mont.—State v. Pemberton, 104 
P. 556, 557, 39 Mont 530. 

64. Eng.—Reg. v. Frost, 9 C. & P. 
129, 177, 38 E.C.L. 87, 173 Reprint 
771. 

CD C.J. p 1308 note 88. 

65. Mo.—Bertig-Smythe Co. v. Bon- 
sack Lumber Co., 86 S.W. 870, 
872, 112 Mo.App. 259. 

09 C.J. p 1308 note 89. 

66. Eng*.—Seignorett v. Noguire, 2 
Ld.Raym. 1241, 1242, 92 Reprint 
318. 

67. Phrases 

(1) “With a strong hand" is a 
phrase used in actions of forcible 
entry, implying that a greater force 
was used than is ordinarily ex¬ 
pressed by the phrase vi et armia 
Pa.—Commonwealth v. Brown, 21 
A. 17, 19, 138 Pa. 447. 

69 C.J. p 1308 note 92. 
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(2) 4 With a view to" means with 
the intent to pursue, or design of 
pursuing, a particular course. 

Mich.—Stone v. Jenison, 70 N.W. 149, 

151, 111 Mich. 592, 36 L.R.A. 675. 

(3) Other phrases employing the 
word and of which more recent ad¬ 
judications have not been found 
see 69 C.J. p 1308 note 93-p 1309 note 

50. 

08. tr.S.—Hamilton v. Kentucky 
Distilleries & Warehouse Co*, C.C. 
A.Ky., 288 F. 326, 328. 

Phrases employing the word 
“withdraw" and of which more re¬ 
cent adjudications have not been 
found see 69 C.J. p 1309 notes 59-71. 

69. Tex.—Snider v. Methvin, 60 Tex. 
487, 498. 

09 C.J. p 1309 note 53. 

70. U.S.—Hamilton v. Kentucky 
Distilleries & Warehouse Co., CC. 
A.Ky„ 288 P. 326, 328* 

71. Tex.—Snider v. Methvin, 60 Tex. 
487, 498. 

72. Ga,—Central Railroad & Bank¬ 
ing Co. v. State, 54 Ga. 401, 409. 

73. Ga—Central Railroad & Bank¬ 
ing Co. v. State, supra 

74. Wis.—State v. Cunningham, 59 
N.W. 503, 504, 88 Wia S3L 


63. Ohio.—State ex rel. Moore v. 
Trustees of Weathersfleld Tp., 117 
N.E.2d 433, 435, 161 Ohio St. 38. 
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It has been compared with, or distinguished from, 
“withhold.” 76 

WITHDRAWAL. The act or fact of withdrawing, 76 
more particularly, the abandonment of a struggle; 77 
the removal of money or securities from a bank or 
other place of deposit, 78 

WITHERNAM, CAPIAS IN. See Capias 12 CJ.S. 
p 1120 notes 32, 33. 

WITHHOLD. To keep from action, or to restrain; 79 
to refrain from giving 80 or going; 81 to refrain 
from paying what is due; 82 to retain in one’s posses¬ 
sion what another claims; 83 to retain, or to hold 
or keep back; 84 not to grant. 85 

It has been held that the word implies temporary 
suspension rather than total and final denial. 86 

“Withhold” has been compared with, or distin¬ 
guished from, “appropriate” see 6 C.J.S. p 121 note 
92.2, “conceal” see 15 C.J.S. p 793 note 74, “over¬ 
look” see 67 C.J.S. p 544 note 6, “secrete” see 79 
CJ.S. p 937 note 53, “steal” see 82 C.J.S. p 1038 
note 53, and “withdraw” see ante note 75. 

Withholding. The present participle of “with¬ 
hold”; and it has been held to mean detention. 87 


With respect to trust moneys, the word has been 
held to mean being misapplied; 88 hence something 
more than mere nonpayment or nonproduction of the 
money. 89 

‘Withholding” has been held to be substantially 
synonymous with “detaining” see 26 A C.J.S. p 875 
note 16. 

Withheld. The past participle of “withhold,” 90 
defined as meaning held back, unbestowed, or un¬ 
delivered. 91 

WITHIN. It has been said that the word “within” 
is in general use and is well understood, and that it 
has often been judicially defined, 92 but that it is not 
one of such preciseness as to have but one mean¬ 
ing, 93 and that it has a variety of meanings accord¬ 
ing to the connection in which it is used. 94 It is the 
antithesis of “extrinsic,” 95 and “without,” 96 hut 
not necessarily a synonym of “interior.” 97 

The word “within” may be used either as an ad¬ 
verb or as a preposition, and as an adverb it is 
defined as meaning in or into the space or part en¬ 
closed by the outer surfaces or between encompassing 
sides; 98 inside; 99 in the inner part; 1 on the inside 


75. Wis.—State v. Cunningham, 59 
N.W. 503, 504, 88 Wis. 81. 

69 C.J. p 1309 note 58. 

76. New Standard D. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 69 C.J. p 
1310 notes 75-84. 

77. Mo.—State v. Heath, 141 S.W. 
26, 29, 237 Mo. 255. 

69 C.J. p 1310 note 74. 

78. Ohio.—Hensch v. Metropolitan 
Savings & Loan Co., 197 N.E. 416, 
418, 60 Ohio App. 25. 

79. Iowa.—Tally v. Brown, 125 N.W. 
248, 253, 146 Iowa 360, 140 Am.S.R. 
282. 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 69 C.J. P 
1310 note 4-p 1311 note 12. 

80. Iowa.~-Tally v. Brown, 125 N. 
W. 248, 253, 146 Iowa 360, 140 Am. 
S.R. 282. 

69 C.J. p 1310 note 89. 

81. Iowa.—Tally v. Brown, supra. 

82. Cal.—Dupuy v. Board of Educa¬ 
tion of City and County of San 
Francisco, 289 P. 689, 691, 106 
C.A. 533. 

83. Mo.—Fitzpatrick v. Garver, 161 
S.W. 714, 715, 253 Mo. 189. 

84. Iowa.—Tally v. Brown, 125 N. 
W. 248, 253, 146 Iowa 360, 140 
Am.S.R. 282. 


N.Y.—People v. Lammerts, 58 N.E. 
22, 24, 164 N.Y. 137, 15 N.Y.Cr. 158. 

85. Iowa.—Tally v. Brown, 125 N. 
W. 248, 253, 146 Iowa 360, 140 Am. 
S.R. 282. 

86. U.S.—U. S. v. Dumas, La., 13 
S.Ct. 872, 873, 149 U.S. 278, 37 
L.Ed. 734. 

87. S.C.—Tittle v. Kennedy, 50 S.E. 
544, 546, 71 S.C. 1, 4 Ann.Cas. 68. 
Phrases employing the word 

“withholding" and of which more 
recent adjudications have not been 
found see 69 C.J. p 1311 notes 27-34. 

83. Eng.—Archbold v. Commission¬ 
ers of Charitable Donations & Be¬ 
quests for Ireland, 2 H.L.Cas. 440, 
462, 9 Reprint 1159. 

89. Eng.—Archbold v. Commission¬ 
ers of Charitable Donations and 
Bequests for Ireland, supra. 

69 C.J. p 1311 note 26. 

90. Webster New Int.D. 

91. Mo.—Scheufler v. Continental 
Life Ins. Co., 175 S.W.2d 836, 841, 
351 Mo. 1139. 

Phrases employing the word 
“withheld” and of which more re¬ 
cent adjudications have not been 
found see 69 C.J. p 1311 notes 13-22. 

92. Okl.—McDougald v. Incorporat¬ 
ed Town of Broken Bow, 176 P. 

| 959, 961, 71 Okl. 231. 
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Phrases employing the word 
“within” and of which more recent 
adjudications have not been found 
see 69 C.J. p 1312 note 45-p 1317 
note 30. 

93. Mo.— Corpus Juris cited in. 

Town of Alexandria v. Clark Coun¬ 
ty, 231 S.W.2d 622, 623, 624. 

Chicago, S. F. & C. R. Co. v. 

Eubanks, 32 Mo.App. 184, 190. 

94. Ky.—Commonwealth v. Beck- 

nell, 84 SW.2d 24, 260 Ky. 207. 

Mo.— Corpus Juris cited In Town of 
Alexandria v. Clark County, 231 
S.W.2d 622, 623, 624. 

Chicago, S. F. & C. R. Co. v. 

Eubanks, 32 Mo.App. 184, 190. 

95. N.Y.—Preston v. -SEtna Ins. Co., 
85 N.E. 1006, 1008, 193 N.Y. 142, 19 
L.R-A.,N.S., 133. 

96. Mo.—Reynolds v. National Cas¬ 
ualty Co., 101 S.W.2d 515, 518, 
519, 231 Mo.App. 453. 

69 C.J. p 1311 note 40. 

97. N.Y.—Preston v. JStna Ins. Co., 
85 N.E. 1006, 1008, 193 N.Y. 142, 
19 L.R.A.,N.S„ 133. 

98. Mo.—Town of Alexandria v. 
Clark County, 231 S.W. 2d 622, 624. 

99. Mo.—Mackay v. Commonwealth 
Casualty Co., 34 S.W.2d 564, 224 
Mo. App. 1100. 

1. Ala.—Levert v. Read, 54 Ala- 
529, 531. 

69 C.J. p 1312 note 43. 
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or inner side; 2 inside the bounds, as of a region; 3 
opposed to outside; 4 and it is further defined as 
meaning under that number or amount. 5 

The preposition “within” is used in expressions of 
place, and also to indicate degree, extent, or scope, 
and as used in these connections it is variously de¬ 
fined as meaning in; 6 inside of; 7 inside the limits 
of; 8 inside the limits, reach or influence of; 9 in 
the limits or compass of; 10 in the inner 11 or in¬ 
terior 12 part, or side of; into; 13 not beyond, 14 over¬ 
stepping, or the like; 15 not exceeding; 16 not ex¬ 
ceeding in quantity or degree; 17 not going outside 
of; 18 not outside of; 19 not without; 20 not further 
in length than; 21 on; 22 through 23 

It has been said that in rare instances the word 
“within” is used in the sense of near, about, or 
adjacent to; 24 and it also has been used in the sense 
of abutting upon. 25 

As a limit of space or degree, “within” has been 
said to embrace the last degree or entire distance 
covered by the limit. 26 


The word “within” is frequently employed in con¬ 
nection with the computation of time, and is treated 
as used in this connection in Time § 13(7). 

“Within” has been held to be equivalent to or 
synonymous with “at” see 7 C.J.S. p 153 note 27, 
“in” see 42 C.J.S. p 475 note 58, “into” see 48 C.J.S. 
p 120 note 54, and “through” seo 86 C.J.S. p 814 
note 49. 

“Within” has been compared with, or distinguished 
from, “in” see 42 C.J.S. p 475 note 63, “into” see 
48 C.J.S. p 120 note 53, and “throughout” see 86 
C.J.S. p 815 note 65. 

WITHOUT. The word “without” may bo used as a 
conjunction, a preposition, or as an adverb, and as 
an adverb it is defined to mean anywhere outside. 27 
As a proposition, “without” in expressions of place 
means outside of. 28 It is also defined, as a preposi¬ 
tion, as meaning excluding; 29 independently of; 30 
independent or exclusive of; 31 not being; 32 not 
having; 33 otherwise than with; 34 unconnected 


2 . Mo.—Town of Alexandria v. 
Clark County, 231 S.W.2d 622, 624. 

3. Mo.—Town of Alexandria v. 

Clark County, supra. 

4. Mo.—Mackay v. Commonwealth 
Casualty Co., 34 S.W.2d 564, 224 
Mo.App. 1100. 

5. Cal.—Jones v. Pollock, App., 208 
F.2d 1031, 1032. 

9- Mo.—Sehmohl v. Travelers’ Ins. 
Co., App., 180 S.W. 597, 500. 

7. La.—State v. Gehlbach, 17 So. 
2d 340, 352, 205 La. 340. 

Mo.—Town of Alexandria v. Clark 
County, 231 S.W.2d 622, 623, 624. 
N.J.—Majeskl v. Stuyvesant Homes, 
55 A,2d 33, 38, 140 N.J.Eq. 460. 

60 C.J. p 1312 note 50 p 1317 note 97. 

8 . Ky.—Corpus Juris quoted in 

Commonwealth v. Bookncll, 84 S. 
W.2d 24, 2.60 Ky. 207. 

60 C.J. p 1312 note 51. 

9 . La,—State v. Gehlbach, 17 So.2d 
340, 352, 205 La. 340. 

60 C.J. p 1317 note 08. 

10. La.—State v, Gehlbach, supra. 
Mo.—Town of Alexandria v. Clark 

County, 231 S.W. 2d 622, 623, 624. 
N.X—Majeskl v. Stuyvesant Homes, 
55 A. 2 d 33, 38, 140 N.J.Eq. 460. 

60 C.J. p 1317 note 99. 

11 - Ky.—Commonwealth v, Beck- 
nell, 84 S,W. 2 d 24, 25, 260 Ky. 207. 
La.—State v. Gehlbaoh, 17 So.2d 349, 
352, 205 La. 340. 

Mo.—Town of Alexandria v. Clark 
County, 231 S.VV r ,2d 622, 623, 624. 
60 C.J, p 1312 note 52. 

12 . Ky.—Commonwealth v. Beek- 
wvll, 84 S.W.2d 24, 25, 260 Ky. 207. 


La.—State v. Gehlbach, 17 So.2d 349, 
352, 205 La. 340. 

Mo.—Town of Alexandria v. Clark 
County, 231 S.W.2d 622, 624. 

69 C.J. p 1312 noto 53. 

13. Wash.—State v. Warburton, 160 
P. 615, 617, 97 Wash. 242. 

14. Cal.—Jones v. Pollock, App., 208 
P.2d 1031, 1032. 

Ky.— Corpus Juris quoted in Com¬ 
monwealth v. Bocknell, 84 S.W. 2 d 
24, 25, 260 Ky. 207. 

La.—State v. Gehlbach, 17 So.2d 340, 
352, 205 La. 340. 

69 C.J. p 1312 note 55, p 1317 note 1. 

15. La.—State v. Gehlbach, supra. 
Okl.—MeDougald v. Incorporated 

Town of Broken Bow, 176 P, 050, 
061, 71 Okl. 231. 

16. N.C.—Gallup & Co. v. Hosier, 00 
S.IC. 209, 212, 172 N.C. 283. 

GO C.J. p 1312 note 56, p 1317 note 3. 

17. La.—State v. Gehlbach, 17 So.2d 
340, 352, 205 La. 340. 

18. La.—State v. Gehlbach, supra. 
69 C.J. p 1312 note 57, p 1317 note 5. 

19. Ky.— Corpus Juris quoted in 

Commonwealth v. Becknell, 84 S. 
W. 2 d 24, 25, 260 Ky. 207. 

60 C.J. p 1312 note 58. 

20. Ky.—(Common wealth v. Beck¬ 
nell, 84 S,W.2d 24, 25, 260 Ky. 207. 

La.—State v. Gehlbach, 17 So.2d 34 0, 
352, 205 La, 340. 

Mo.—Town of Alexandria v. Clark 
County, 231 H.W.2d 622, 624, 

69 C.J. P 1312 note 50. 

21 . La.—State v. Gehlbach, 17 So.2d 
340, 352, 205 La, 340. 

60 C.J. p 1317 note 4. 
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22 . Ga.—Continental Life Ins. Co. 
v. Wilson, 137 S.E. 403, $6 Ga. 
App. 540. 

23. Miss.—Mississippi Cent. B. Co. 
v. Pace, 68 So. 928, 027, 100 Miss. 
667. 

60 c.J. p 1312 note 61. 

24. Ky.—Commonwealth v. Beck¬ 
nell, 84 S.VV.2d 24, 260 Ky. 207. 

25. Bn*.—Baddeley v. Gingell, l 
Kxch. 319, 332, 154 Beprint 136. 

26. Ala.—Bice v. J. H. Beavers & 
Co., 71 So. 650, 106 Ala. 355. 

Term.- Hamilton v. State, 47 S.W. 
605, 606, 101 Ttmn. 417. 

27. U.S.—Collins v. Morgan, C.C.A. 
Kan., 243 F. 495 , m. 

28. U.S.—Collins v. Morgan, supra. 
Mo.*—Evans v. McFarland, 85 S.W. 

873, 879, 186 Mo. 703. 

29. Mo.—Evans v. McFarland, su¬ 
pra. 

30. Hawaii.—Territory v. Tan Tick, 
22 Hawaii 773, 777. 

Mo.—Evans v. McFarland, 85 S.W. 
873, 879, 186 Mo. 703. 

31. Mo.—-State v. Bradley, 179 S.W. 
2d 98, 1110, 352 Mo. 780. 

32. Ind.—La Porte v, Osborn, 86 
N.E. 995, 997, 43 Ind.App. 100. 

Mass,—Commonwealth v. Thompson, 
2 Allen 507, 508, 509. 

33. Mass.—Commonwealth v. 

Thompson, supra. 

34. Hawaii.—Territory v. Tan Tick, 
22 Hawaii 773, 777. 

Mo.—Kvans v. McFarland, 85 S.W. 
873, 879, 186 Mo. 703. 
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with; 35 free from; 35 with the exclusion of. 37 

It has been said that the word has more than one 
meaning, 38 and that it is a word of negation; 39 a 
negative alternative, corresponding to “neither,” 40 
and is used in some connections as a conjunctive, in 
the sense of “except” or “unless.” 41 It has been 
held not necessarily a word expressive of an excep¬ 
tion. 42 

“Without” has been compared with, or distin¬ 
guished from, “at” see 7 C.J.S. p 155 note 67, “ex¬ 
cept” see 32 C.J.S. p 1150 note 68.1, and “unless” see 
91 C.J.S. p 502 note 36.1. 

Without prejudice . The phrase imports into any 
transaction that the parties have agreed that, as 
between themselves, the doing or failure to do the 
agreed act, or the receipt of the money by one and 
the enjoyment by the other, shall not, because of the 
doing or not of the act, or the facts of the receipt 
and payment, have any legal effect upon the rights of 
the parties in the premises; that such rights will 
be as open to settlement by negotiation or legal con¬ 
troversy as though the agreement had not been made 
or the money had not been turned over by the one 
to the other. 43 

In its general adaptation, the phrase means that 
there is no decision of the controversy on its merits, 
and leaves the whole subject in litigation as much 
open to another application as though no suit had 
ever been brought. 44 

In a particular context, as in giving the reason 
for the termination of a person’s employment, “with¬ 
out prejudice” merely signifies that the person was 
not fired. 45 


The term “without prejudice” is frequently em¬ 
ployed in connection with legal proceedings, as, the 
dismissal of actions see Dismissal and Nonsuit §§ 
39 a, 77; of bills in equity see Equity § 575; of ap¬ 
peals see Appeal and Error § 1383; of motions see 
Motions and Orders § 45 d; and of pleadings see 
Pleading § 508 (4) e. It is stated in Judgments § 635 
that if an action is dismissed “without prejudice” 
there is no adjudication on the merits, and the judg¬ 
ment does not bar another suit on the same cause 
of action unless the words are in some way qualified 
or erroneously or improperly added. 

Other phrases employing the word “without” are 
set out in the note. 46 

WITNESS. The word “witness” is derived from 
the Anglo-Saxon word “witan,” 47 and as a noun 
the word “witness” is defined generally as meaning 
one who is cognizant or has knowledge of a fact; 48 
one who has personal knowledge of some fact or 
transaction; 49 one who has knowledge of a fact 
or occurrence sufficient to testify in respect to it; 50 
one who, being present, personally sees or perceives 
a thing; 51 a beholder, spectator, or eyewitness. 52 

It has been said that the common significance of 
the word to a layman 53 is a person attesting the 
genuineness of a signature to a document by adding 
his signature. 54 

The term “witness” in its strict legal sense, means 
one who gives evidence in a cause before a eourt, 
and in this sense the term is treated in the title 
Witnesses. 

As a verb the word “witness” is defined generally 


35. Mo.—Evans v. McFarland, su¬ 
pra. 

30. Mo.—State v. Bradley, 179 S.W. 
2d 98, 100, 352 Mo. 780. 

37. Mo.—Evans v. McFarland, 85 S. 
W. 873, 879, 186 Mo. 703. 

38. Mo.—Mott v. Kansas City, App., 
60 S.W.2d 736, 741. 

39. Mo.—State v. Bradley, 179 S.W. 
2d 98, 100, 352 Mo. 780. 

69 C.J. p 1318 note 53. 

40. Mo.—State v. Bradley, supra. 

41. Mo.—Mott v. Kansas City, App., 
60 S.W.2d 736, 741. 

42. Hawaii,—Territory v. Tan Tick, 
22 Hawaii 773, 776. 

43. Pa.—In re Bell, 25 A.2d 344, 350, 
344 Pa. 223. 

69 C.J. p 1318 note 57. 

44. Cal.—Wilkins v. Wilkins, 213 
P.2d 752, 753, 95 C.A.2d 611. 


art & Co., 160 F.2d 935, 936, 82 U.S. 
App.D.C. 123. 

46. Phrases 

(1) Without protest; in connec¬ 
tion with a negotiable instrument, a 
phrase meaning that protest, as a 
necessary act to fix liability, is 
waived. 

Md.—Halley v. Jackson, 48 Md. 254, 
261. 

Pa.—Zahm v. Lancaster First Nat. 

Bank, 103 Pa. 576, 580. 

Necessity for protest see Bills and 
Notes § 369. 

( 2 ) “Without recourse” see the in¬ 
dex to the title Bills and Notes. 

(3) Additional phrases employing 
the word “without” and of which 
more recent adjudications have not 
been found see 69 C.J. p 1317 note 
34-p 1322 note 14. 

47. Ga.—Wood v. Davis, 131 S.E. 
885, 887, 161 Ga. 690. 
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‘Witan” defined as meaning to know 
see ante p 328 note 49. 

Phrases employing the word “wit¬ 
ness” and of which more recent 

adjudications have not been found 

see 69 C.J. p 1322 notes 17-30. 

48. La.—State v. Desforges, 17 So. 
811, 819, 47 La.Ann. 1167. 

49. Wash.—In re Cronauist’s Es¬ 
tate, Wash., 274 P.2d 585, 586, 45 
Wash.2d 344. 

50. N.Y.—In re Losee’s Will, 34 N. 
T.S. 1120, 1121, 13 Misc. 298. 

51. Iowa.—In re Harter's Estate, 
294 N.W. 357, 362, 229 Iowa 238. 

52. Iowa.—In re Harter’s Estate, 
supra. 

53. N.J.—In re Gorrell’s Estate, 19 
A.2d 334, 335, 19 N.J.Misc. 168. 

54. N.J.—In re Gorrell’s Estate, su¬ 
pra. 

See “Subscribing witness” 83 CJT.B. 
p 728 note 46-p 729 note 54. 


45. D.C.—Edwards v. James Stew¬ 
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as meaning to see or know by experience; observe 
so as to authenticate ; 66 and it is further! defined 
as meaning to see the execution of, as ah instru¬ 
ment, and subscribe it for the purpose of establishing 
its authenticity. 66 


Witnessed . Attested; 57 and it has been held that 
the term includes both the mental act of observing 
and the mechnical one of subscribing. 6 ® “Wit¬ 
nessed” has been held to be synonymous with "at¬ 
tested” see 7 C J.S. p 092 note 37. 


55. New Standard D. 

56. Iowa.—In re Harter's Estate, 
294 N.W. 357, 360, 362, 229 Iowa 
238—-In re Will of Hulse, 3 N.W. 
734, 736, 52 Iowa 662. 


57. Tex.—Nixon v. State, 252 S.W. 
1067, 1068, 95 Tex.Cr. 126. 

69 C.J. p 1322 note 31. 

58. Tex—Nixon v. State, supra. 

69 C.J. p 1322 note 32. 


Phrases employing the word "wit¬ 
nessed" and of which more recent 
adjudications have not been found 
see 69 C.J. p 1322 notes 33, 34. 
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WITNESSES 

This Title includes production of oral testimony at the trial of causes in general, civil or criminal; 
competency to testify; procuring attendance for that purpose, and production of documents by witnesses; 
examination of witnesses; their credibility; and corroborating, impeaching, or contradicting their tes¬ 
timony. 


Matters not In this Title, treated elsewhere in this work, see Descriptive-Word Index 


I. IN GENERAL, § 1 


Analysis 


n. ATTENDANCE, PRODUCTION OF DOCUMENTS, AND COMPENSATION, §§ 2-48 

A. Attendance in General, §§ 2-18 

B. Process and Proceedings to Compel Attendance and Production of Documents, §§ 19- 

34 

C. Compensation, §§ 35-48 

HI. COMPETENCY, §§ 49-314 

A. Essentials, §§ 49-119 

1. In General, §§ 49-68 

2. Relationship to Party in General , §§ 69-74 

3. Husband and Wife, §§ 75-104 

4. Judicial or Other Official Connection With Transaction, §§ 105-114 

5. Objections and Determination Thereof, §§ 115-119 

B. Parties and Persons Interested in Event Generally, §§ 120-131 

C. Actions by or Against Representatives, Survivors, or Successors in Title, or Interest 

of Persons Deceased or Incompetent, §§ 132-251 

1. In general, §§ 132-144 

2. Persons Whose Testimony is Excluded, §§ 145-203 

3. Parties as against Whom Witness is Incompetent, §§ 204-214 

4. Subject Matter of Testimony, §§ 215(1)—230 

5. Nature and Effect of Testimony, §§ 231-238 

6. Removal of Incompetency, §§ 239-245 

7. Objections and Determination Thereof, §§ 246-251 

D. Confidential Relations and Privileged Communications, §§ 252-314 

1. In General, §§ 252,253 

2. Personal, Fiduciary, or Contract Relations Generally, §§ 254-265 

3. Communications between Husband and Wife, §§ 266-275 

4. Communications between Attorney and Client, §§ 276-292 

5. Communications between Physician and Patient, §§ 293-301 

6. Objections and Determination, §§ 302-305 

7. Waiver and Lqss of Privilege, §§ 306-314 

IV. EXAMINATION, §§ 315-457 

A. Taking of Testimony in General, §§ 315-367 

B. Cross-Examination and Reexamination, §§ 368-429 

1. Cross-Examination Generally, §§ 368-376 

2. Scope and Effect of Cross-Examination, §§ 377-401 

3. Conduct of Cross-Examination, §§ 402-416 

4! Redirect Examination and Recross-Examination, §§ 417-429 

C. Privilege of Witness, §§ 430-457 


See also descriptive word index for Title “Witnesses” in Volume 98 
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V. CREDIBILITY AND IMPEACHMENT, §§ 458-651 

A. General Considerations, §§ 458-490 

B. Character or Reputation, §§ 491-537 

1. In General, §§ 491-496 

2. Extent of Inquiry, §§ 497-513 

3. Cross-Examination for Purpose of Impeachment, §§ 514-517 

4. Impeaching Evidence, §§ 518-531 

5. Sustaining Character of Impeached Witness, Impeachment of Impcaching Wit¬ 

nessj and Effect of Impeachment, §§ 532-537 

C. Interest or Bias, §§ 538-572 

D. Inconsistent or Contradictory Statements, §§ 573-628 

1. In General, §§ 573-581 

2. Statements Which May Be Shown, §§ 582-595 

3. Cross-Examination as to Inconsistent Statements, §§ 596-597 

4. Laying Foundation for Proof of Inconsistent or Contradictory Statements, §§ 598— 

609 

5. Answers of Witness Sought to Be Impeached §§ 610-612 

6. Impcaching Evidence t §§ 613-618 

7. Sustaining Witness, §§ 619-626 

8. Effect of Proof of Inconsistent Statements, §§ 627-628 

E. Contradiction, §§ 629-644 

F. Corroboration, §§ 645-651 


I. IN GENERAL—p 350 

§ 1. Definitions—p 350 


Sub-Analysis 


H. ATTENDANCE, PRODUCTION OF DOCUMENTS, AND COMPENSATION—p 350 

A. Attendance in General— p 350 

§ 2, General statement—p 350 

3. Authority to compel attendance—p 351 

4. - Courts and officers thereof—p 351 

5. - Administrative or legislative bodies or officers—p 352 

6. Right of accused to compulsory process—p 353 

7. - At public expense—p 355 

8. -At particular time or stage of proceeding—p 356 

9. -Witnesses against whom compulsory process may issue—p 358 

10. -Actual attendance or presence—p 359 

11. - Number—p 359 

12. - Use of testimony of absent witness—p 360 

13. - Process and service thereof—p 360 

14. Persons who may be required to appear and test* fy—p 361 

15. - Parties and interested persons—p 362 

16. - Privileges and exemptions—p 363 

17. Residence of witness and place where attendance may be required—p 367 

18. Time when attendance may be required—p 368 

B. Process and Proceedings to Compel Attendance and Production or Documents— p 368 

§ 19. Subpoena in general; subixxsna ad testificandum—p 368 

20. - Nature and necessity—p 370 

21. -Form and contents—p 372 

22. -Issuance—p 373 

23. - Service—p 374 

24. - Return or proof of service—p 375 

25. Subjxcna duces tecum—p 376 
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H. ATTENDANCE, PRODUCTION OP DOCUMENTS, AND COMPENSATION —Continued 

B. Process and Proceedings to Compel Attendance and Production of 

Documents— Continued 

§ 26. Payment or tender of fees and mileage in advance—p 398 

27. Disobedience to subpoena or refusal to testify as contempt—p 399 

28. Damages, penalties, and criminal liability for failure to obey subpoena—p 411 

29. Attachment—p 413 

30. Habeas corpus ad testificandum—p 415 

31. Order to counsel to produce witnesses—p 417 

32. Recognizance or security for appearance—p 417 

33. -Taking into custody, commitment, and detention of witness failing to give 

security—p 420 

34. Choice of process to be employed—p 421 

C. Compensation— p 421 

§ 35. Right in general—p 421 

36. Attendance and testimony—p 422 

37. Persons entitled—p 423 

38. - Public officers and employees—p 425 

39. Residence of witness—p 426 

40. Persons liable; liability and defenses in general—p 426 

41. Amount and items recoverable—p 427 

42. - Compensation of experts—p 429 

43. - Mileage and expenses—p 432 

44. Statement, affidavit, and certificate—p 434 

45. Payment—p 435 

46. Remedies to enforce payment—p 435 

47. Recovery back of fees paid—p 437 

48. Penalty for corruptly making excessive claim—p 437 

in. COMPETENCY—p 437 

A. Essentials— p 437 

1. In General —p 437 

§ 49. In general—p 437 

50. Statutory provisions—p 438 

51. What law governs—p 439 

52. Knowledge of facts—p 439 

53. - Source of, and method of, obtaining knowledge—p 441 

54. - Memory of facts—p 442 

55. - Witnesses as to character or reputation—p 443 

56. Race or color—p 445 

57. Mental capacity—p 445 

58. - Children—p 449 

59. - Intoxication and influence of drugs —p 453 

60. Weak or ill persons—p 454 

61. Deaf and dumb persons—p 454 

62. Religious belief—p 455 

63. Appreciation of nature and obligation of oath—p 455 

64. Character and conduct in general—p 458 

65. Conviction of crime—p 458 

66. - Sentence or judgment—p 461 

67. - Particular offenses—p 462 

68. - Restoration of competency—p 464 
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HI. COMPETENCY—Continued 

A. Essentials—C ontinued 

2. Relationship to Party in General —p 465 
§ 69. In general—p 465 

70. Professional relation—p 465 

71. - Attorney and client—p 465 

72. - Physician and patient—p 468 

73. Payment by party for expert testimony—p 469 

74. Family relation generally—p 469 

3. Husband and Wife —p 469 

§ 75. Competency in general—p 469 

76. Statutory modification of rule as to exclusion—p 470 

77. Existence and validity of marital relation—p 472 

78. -Validity of marriage—p 473 

79 . - Death of one spouse—p 473 

80. -Absolute divorce or annulment of marriage—p 474 

81. - Separation of spouses and limited divorce—p 475 

82. Nature of interest and effect of testimony on rights of witness or spouse—p 475 

83. Agency of one spouse for other—p 479 

84. Consent of spouse or witness—p 481 

85. Compelling testimony—p 483 

86 . Indirect testimony—p 484 

87. Competency of spouse for purposes of rebuttal—p 486 

88 . Testimony as to particular facts or issues—p 487 

89. -Marriage—p 487 

90. - Nonacccss and legitimacy of children—p 487 

91. -Fraud or undue influence—p 492 

92. -Contradiction, impeachment, or corroboration of other spouse—p 493 

93. Testimony in particular civil actions or proceedings—p 493 

94 . -Actions between husband and wife in general—p 495 

95. -Annulment of marriage and divorce and related proceedings—p 495 

96. -Action by or against spouse in representative capacity—p 499 

97 . -Actions conserving separate property or interests of spouses—p 500 

98. -Actions between spouse and third person in general—p 500 

99 . -Alienation of affections, criminal conversation, and carnal assault—p 501 

100. Testimony in criminal prosecutions—p 503 

101 . - Of one spouse for offense against the other—p 503 

102 . -Of husband and wife for offense of both—p 510 

103 . - Criminal proceeding against spouse and others—p 511 

104 . - Prosecution for offense against children—p 512 

4. Judicial or Other Official Connection with Transaction —p 513 
§ 105. Judges, justices of the peace, magistrates, etc.—p 513 

106. Referees, arbitrators, commissioners, etc.—p 516 

107. Grand jurors—p 517 

108. Trial jurors—p 520 

109. Jurors in condemnation proceedings—p 521 

110. Coroner's juror—p 521 

111 . Officers summoning or in charge of juries—p 521 

112 . Clerks of court—p 522 

113. Prosecuting attorneys and assistants or employees—p 522 

114. Officers making sales—p 524 
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HI. COMPETENCY—Continued 

A. Essentials— Continued 

5. Objections and Determination Thereof —p 524 
§ 115. Necessity for objection—p 524 

116. Who may object, and time for objection—p 525 

117. Mode and form of objection—p 525 

118. Waiver of objection—p 526 

119. Examination and determination—p 529 

B. Parties and Persons Interested in Event Generally— p 545 

§ 120. Parties to actions—p 545 

121. Interest—p 546 

122. -Nature and extent of interest in general—p 547 

123. -Liability for costs of suit—p 547 

124. -Member or stockholder in association or corporation—p 548 

125. -Interest in fine, penalty, forfeiture, or reward—p 548 

126. -Time of interest—p 548 

127. -Testimony against interest—p 548 

128. -Release of interest, and waiver of objections to witness—p 548 

129. Subject matter—p 549 

130. Time for objections—p 550 

131. Statutory rule of competency—p 550 

C. Actions By or Against Representatives, Survivors, or Successors in Title, or Interest 

of Persons Deceased or Incompetent— p 555 

1. In General —p 555 

§ 132. In general—p 555 

133. Actions or proceedings in which testimony excluded generally—p 564 

134. - Representative capacity, title, or interest of party—p 567 

135. -Interest of estate in general—p 570 

136. - Claim or demand by or against estate—p 571 

137. -Possibility of judgment for or against estate or heirs or representatives— 

p 575 

138. Applicability to particular actions or proceedings—p 576 

139. -Accounting of executor, administrator, or trustee—p 579 

140. -Actions for wrongful death; proceedings under compensation acts—p 579 

141. -Action involving validity of deed—p 580 

142. - Probate or contest of will—p 581 

143 . -Proceedings for appointment or removal of administrator—p 583 

144. Discretion of court in general to require witness to testify—p 583 

2. Persons Whose Testimony is Excluded —p 584 
§ 145. In general—p 584 

146. Parties in general—p 585 

147. Who treated as, and matters affecting status of, parties—p 587 

148. - Status dependent on service of process—p 590 

149. -Disclaimer and transfer or assignment pending suit—p 590 

150. -Nominal, unnecessary, or improper parties—p 591 

151. -Party to, or interest in, issue—p 592 

152. -Next friend or guardian ad litem—p 592 

153. Party adverse to representative of, or successor to, decedent or incompetent 

in general—p 592 

154. Representative or successor of, or person claiming under, decedent—p 595 
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IH. COMPETENCY—Continued 

C. Actions By or Against Representatives, Survivors, or Successors in Title, or In¬ 
terest of Persons Deceased or Incompetent —Continued 

2. Persons Whose Tcstimony is Excluded —Continued 
§ 155. - Executor or administrator—p 596 

156. -Legatee, devisee, heir, or distributee—p 598 

157. Widow—p 600 

158. Surviving husband, or husband of insane person—p 601 

159. Spouse of party—p 601 

160. Partner—p 601 

161. Guardian—p 602 

162. Trustee—p 602 

163. Cestui que trust or beneficiary of trust—p 603 

164. Party to, or holder of, commercial paper—p 603 

165. Mortgagor or mortgagee—p 604 

166. Donee—p 604 

167. Interested persons—p 605 

168. - Nature and extent of interest in general—p 607 


169. -Adverse character of interest—p 608 

170. - What constitutes interest—p 609 

171. - Relatives in general—p 612 

172. - Husband or wife—p 614 

173. -Widow or widower—p 617 

174. -Heirs—p 619 

175. - Legatees and devisees—p 620 

176. -Trustees and ccstuis que trust—p 622 

177. - Mortgagor and mortgagee—p 623 

178. - Principal and surety or guarantor—p 623 

179. - Parties to bills and notes—p 624 

180. - Agent of party—p 624 

181. - Partners—p 626 

182. -Attorney—p 627 

183. - Creditors—p 629 

184. - Employee—p 629 


185. - Officer, member, or stockholder of corporation or association—p 630 

186. Person from whom party or interested person derives title or interest—p 632 

187. -Assignor—p 635 

188. - Grantor or vendor—p 636 

189. -Parties to negotiable paper—p 637 

190. -Agent—p 637 

191 . -Husband and wife—p 638 

192. Surviving party to contract, cause of action, or transaction—p 639 

193. - Party to bill or note—p 641 

19 L - Party to deed, mortgage, sale, or lease—p 641 

195. -Trustee—p 642 

195 . - Donor or donee—p 642 

197. -Heir, legatee, or devisee—p 642 

198. - Executor or administrator—p 643 

199. - Principal and agent—p 643 

200. - Surviving partner—p 644 

201. - Other parties—p 644 

202. - Effect of death of coparty—p 646 

203. - Effect of death of both parties—p 646 
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in. COMPETENCY—Continued 

C. Actions By or Against Representatives, Survivors, or Successors in Title, or In¬ 
terest of Persons Deceased or Incompetent —Continued 

3. Parties as against Whom Witness is Incompetent —p 647 
§ 204. In general—p 647 

205. Representative of decedent or incompetent—p 648 

206. Heir, legatee, or devisee—p 649 

207. Grantee of decedent—p 651 

208. Indorser, assignee, or transferee of decedent—p 651 

209. Widow—p 652 

210. Creditor of decedent—p 653 

211. Survivor of joint parties to contract or cause of action—p 653 

212. Person represented by decedent—p 654 

213. Party adverse to representative—p 655 

214. Other parties—p 655 

4. Subject Matter of Testimony —p 658 

§215 (1). Matters to which incompetency extends generally—p 658 

215 (2). - Under statutes disqualifying generally with or without exceptions— 

p 658 

215 (3). - Under statutes relating to acts done or omitted by decedent—p 659 

215 (4). - Under statutes relating to matters occurring before or during a cer¬ 

tain time or period—p 659 

215 (5). - Under statutes relating to conversations with, or admissions by, de¬ 

cedent—p 661 

215 (6). - Under statutes relating to matters equally within knowledge of de¬ 

cedent or incompetent—p 661 

215 (7). - Under statutes relating to transactions or communications with de¬ 

cedent or incompetent—p 663 
215 (8). - Under statutory exceptions—p 669 

216. Particular or specific matters, facts, transactions, or communications—p 671 

217. -Witness’ own acts, statements, state of mind, or circumstances in gen¬ 

eral—p 672 

218. - Possession or occupancy of property—p 676 

219. - Rendition or furnishing services or supplies—p 676 

220. - Decedent’s acts, admissions, conditions, and circumstances—p 678 

221. -Transfers, conveyances, and contracts generally—p 683 . 

222. - Agency or partnership and partnership transactions—p 690 

223. -Value of services or property—p 691 

224. - Transactions or communications with deceased executor, administrator, 

or guardian—p 692 

225. - Matters occurring after death of decedent—p 692 

226. -Transactions or communications in presence of third persons—p 693 

227 (1). - Communications or instruments in writing—p 694 

227 (2).-Execution, delivery, and possession—p 694 

227 (3).-Proof of handwriting—p 697 

227 (4).-Correctness of copy or record—p 698 

227 (5).-Lost or destroyed instruments—p698 

227 (6).-Particular communications or instruments—p 699 

227 (7).-Admissibility of instruments—p 707 

228. Transactions or communications between third person and person since de¬ 
ceased or incompetent—p 709 
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IH. COMPETENCY—Continued 

G Actions By or Against Representatives, Survivors, or Successors in Title, or In¬ 
terest op Persons Deceased or Incompetent—C ontinued 

4. Subject Matter of Testimony—Continued 

§ 229. Transactions or communications between witness and third person—p 711 
230. Transactions or communications between witness and agent of decedent or in¬ 
competent—p 712 

5. Nature and Effect of Testimony —p 713 
§ 231. Interests affected—p 713 

232. -As affecting interest of witness—p 714 

233. -As affecting interest of other claimants generally—p 715 

234. -As affecting interest of coparty—p 715 

235. -As affecting interest of adversary—p 715 

236. Indirect testimony—p 716 

237. Testimony given at former trial—p 716 

238. Deposition taken before, or in anticipation of, death or incompetency—p 717 

6. Removal of Incompetency —p 717 
§ 239. In general—p 717 

240. Testimony of decedent—p 719 

241. Testimony introduced by protected party—p 721 

242. Testimony given by protected party—p 723 

243. Testimony adduced on examination of interested witness by protected party— 

p 724 

244. Matters as to which disqualification is removed—p 730 

245. Duty to suggest removal of incompctcncy—p 731 

7. Objections and Determination Thereof —p 731 

§ 246. Necessity for objection, and parties entitled to object—p 731 

247. Time for, and mode and form of, objection—p 732 

248. Waiver of objections—p 734 

249. -Effect in general—p 736 

250. - Weight of testimony admitted—p 737 

251. Determination—p 737 

D. Confidential Relations and Privileged Communications— p 738 

1. In general —p 738 

§ 252. Nature and grounds of privilege in general—p 738 
253. What law governs—p 741 

2. Personal, Fiduciary , or Contract Relations Generally —p 741 
§ 254. In general—p 741 

255. Communications to accountant—p 742 

256. Communications between banker and depositor—p 742 

257. Communications between cotenants or copartners—p 743 

258. Communications to, and information acquired by, detective—p 743 

259. Communications to, and information acquired by, newspaper editor or reporter 

—p 743 

260. Communications between master and servant or principal and agent—p 744 

261. Telegraph or telephone messages—p 745 

262. Information acquired by professional nurse—p 745 

263. Communications to spiritual adviser—p 746 
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in. COMPETENCY—Continued 

D. Confidential Relations and Privileged Communications —Continued 

2. Personal , Fiduciary } or Contract Relations Generally —Continued 
§ 264. State secrets and information acquired by public officers—p 747 

265. Communications to prosecuting attorney—p 760 

3. Communications between Husband and Wife —p 762 
§ 266. Rule of exclusion—p 762 

267. Time of communication; existence of marital relation—p 765 

268. Confidential or private character of communication in general—p 766 

269. Subject matter of communication or testimony—p 768 

270. Mode or form of communication—p 773 

271. Communications in presence or hearing of third person—p 777 

272. Communication to third person in presence or absence of spouse—p 778 

273. Actions or proceedings in which rule applicable—p 779 

274. Rule in case of fraud—p 780 

275. Effect of divorce or death of spouse on incompetency of testimony—p 781 

4. Communications between Attorney and Client —p 782 
§ 276. In general—p 782 

277. Existence of relation—p 790 

278. - Communication before employment—p 791 

279. - Communications after relation has ceased—p 792 

280. - Communication must be to attorney as such—p 792 

281. - Employment of same attorney by several persons—p 795 

282. Termination of relation—p 797 

283. Matters to which privilege extends—p 797 

284. - Confidential communications—p 808 

285. - Relation to crime or fraud—p 810 

286. - Address and occupation of client—p 812 

287. - Authority or instructions given to attorney—p 813 

288. - Communications as to will—p 814 

289. - Communications in preparation for pending or prospective litigation— 

p 816 

290. Communications in presence or hearing of third person—p 818 

291. Mode of communication—p 821 

292. Actions or proceedings in which privilege may be claimed—p 822 

5. Communications between Physician and Patient —p 823 
§ 293. In general—p 823 

294. Existence of relation—p 827 

295. Matters to which privilege extends—p 831 

296. -Confidential nature—p 838 

297. - Communication in furtherance of criminal purpose—p 838 

298. - Condition or ailments of patient—p 838 

299. Communications in presence or hearing of third persons—p 839 

300. Mode of acquiring information—p 840 

301. Actions or proceedings in which privilege may be claimed—p 840 

6. Objections and Determination —p 842 

§ 302. Necessity, time, and mode of objection—p 842 
303, Who may obj ect—p 844 
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D. Confidential Relations and Privileged Communications —Continued 

6. Objections and Determination —Continued 
§ 304. Evidence as to privilege—p 846 

305. Determination of privilege—p 848 

7. Waiver and Loss of Privilege —p 849 
§ 306. In gefieral—p 849 

307. Who may waive—p 850 

308. Necessity for express waiver—p 854 

309. Time and place of waiver—p 855 

310. What constitutes waiver—p856 

311. Subscription of instrument by attorney or physician as witness—p 868 

312. Disclosure for protection of witness—p 868 

313. Disclosure necessary to enable public officer to act—p 869 

314. Effect of waiver—p 869 

IV. EXAMINATION—p 

A. Taking of Testimony in General 

§ 315. Right to examine witnesses 

316. Conduct of examination 

317 . - As subject to control and discretion of court 

318. Repetition and correction of testimony 

319. Notice to witness of purpose of inquiry 

320. Oath or affirmation 

321. Mode of testifying 

322. -Witnesses under physical disability 

323. - Party as witness on own behalf 

324. - Party as witness when called by adversary 

325. - Testimony in narrative form; voluntary statements 

326. - Witnesses ignorant of, or unfamiliar with, language; interpreters 

327. - Use of maps, plans, models, or other articles 

328. Questions generally 

329. Leading questions 

330. -What are leading questions 

331. -When leading questions permissible in general 

332. -Examination of immature, aged, weak-minded, physically handicapped* 

or ignorant witnesses 

333. -Examination of unwilling or hostile witness 

334. -Aiding recollection or refreshing memory 

335. - Preliminary or introductory questions 

336. - Questions as to matters already testified to 

337. - Effect of answers 

338. -Waiver of objections 

339. Questions in alternative 

340. Question as affected by propriety of evidence called for 

341. Questions assuming facts 

342. Repetition of questions 

343. Questions objectionable in part 

344. Preliminary questions 

345. Miscellaneous questions 
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IV. EXAMINATION— Continued 

A. Taking of Testimony in General —Continued 

§ 346. On rebuttal 

347. Examination by court 

348. - Right and duty of trial court to interrogate witness 

349. - Leading questions; repetition of questions or questions calling for repe¬ 

tition of testimony 

350. - Calling and recalling witnesses 

351. Examination by jurors 

352. Answers 

353. - Responsiveness 

354. - Reasons for knowledge or recollection 

355. - Impressions, conclusions, suppositions, or best recollection 

356. Remarks of witness 

357. Refreshing memory 

358. - With memoranda or other writings generally 

359. - Copies or secondary writings 

360. - Author of writing and time made 

361. - Testimony from stenographic notes or transcript thereof 

362. - Production and inspection of writing 

363. - Introduction of writing in evidence 

364. Explanation of former statement or testimony 

365. Recalling witnesses 

366. Examination after use of deposition 

367. Examination of adverse party or witness as on cross-examination 

B. Cross-Examination and Re-Examination 

1. Cross-Examination Generally 

§ 368. Right to cross-examine 

369. - Cross-examination of parties or accused 

370. Time for cross-examination 

371. - Recalling witness 

372. Object of cross-examination and statement thereof 

373. Effect of death, incapacity, or absence of witness 

374. Effect of refusal to answer 

375. Nature and effect of evidence elicited 

376. Denial of right 

2. Scope and Effect of Cross-Examination 
§ 377. In general 

378. Matters proper or improper on cross-examination 

379. - Facts or conduct inconsistent with testimony 

380. - Statements and admissions by witness or others 

381. - Entire conversation, statement, or transaction 

382. - Details or particulars of matters testified to 

383. - Time, place, and circumstances of transaction 

384. - Reasons for actions or statements 

385. - Falsity of statements on examination in chief 

385. -Collateral, irrelevant, or immaterial matters 

387. - Cross-examination of character witnesses 

388. - Sales 

389. -Fraud 

390. -Value 
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TV. EXAMINATION—Continued 

B. Cross-Examination and Re-Examination —Continued 

2. Scope and Effect of Cross-Examination —Continued 

§ 391. -Writings 

392. - Voluntary statements 

393. Limitation to scope of direct examination 

394. - Party as witness in civil action 

395. - Defendant in criminal prosecutions 

396. -Discretion of court 

397. - Matters of defense 

398. Cross-examination of particular witnesses 

399. - Party to civil action testifying in own behalf 

400. - Party called as witness by adversary 

401. - Persons concerned in criminal prosecution 

3. Conduct of Cross-Examination 
§ 402. By whom conducted 

403. - Cross-examination by court 

404. Control by, and discretion of, court 

405. Use of maps, diagrams, photographs, writings, grand jury notes 

406. Introduction of writings in evidence 

407. Examination as to genuineness of signature or writing 

408. Physical demonstration 

409. Refreshing memory 

410. Intimidating or confusing witness 

411. Questions 

412. -Leading questions 

413. -Assuming facts 

414. -Repetition 

415. Answers 

416. Objections 

4. Redirect Examination and Re Cross-Examination 
§ 417. Right to reexamine 

418. Purpose of reexamination 

419. Scope and extent 

420. -blatters of explanation generally 

421. -Reasons for statements or actions 

422. -Entire conversation or transaction and surrounding circumstances 

423. -Collateral, irrelevant, or immaterial matters 

424. -Repetition of testimony 

425. -New matter 

426. - Inquiries as to writings 

427. - Introduction of writings in evidence; use of writings 

428. Questions 

429. Rccross-examination 

C. Privilege of Witness 

§ 430, Duty to testify or answer 
431. Self-incrimination in general 
4J52. Constitutional and statutory provisions 

433. -Proceedings to which applicable 

434. -Validity of particular statutes 
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IV. EXAMINATION— Continued 


C. Privilege of Witness— Continued 


§ 435. Privilege of witnesses generally 

436. - Scope and extent 

437. -Liability to prosecution in general 

438. -Bar of prosecution by statute of limitations 

439. - Immunity 

440. - Cross-examination 

441. Accused or party defendant 

442. - Cross-examination 

443. Codefendants, persons charged with same offense, and accomplices 

444. Answers tending to subj ect witness to penalty or forfeiture 

445. Answers tending to degrade witness 

446. Answers tending to subject witness to civil action or pecuniary loss 

447. Physical examination 

448. Production of books and papers 

449. Caution to witness 

450. Claim of privilege 

451. -Who may claim 

452. - Time for claiming 

453. - Statement of reason for claim 

454. Determination of right to privilege 

455. Effect of refusal to answer 

456. Waiver of privilege 

457. Remedies for protection of witness against subsequent use of evidence 


V. CREDIBILITY AND IMPEACHMENT—p 

A. General Considerations 

§ 458. Effect and weight of testimony in general 

459. Presumption as to credibility 

460. Matters bearing on credibility generally 

461. Particular matters affecting credibility 

462. - Knowledge and recollection 

463. - Circumstances of giving testimony 

464. - Conduct prior to testifying 

465. - Matters with reference to oath 

466. - Appearance, demeanor, and manner of testifying 

467. -Fabrication or suppression of evidence 

468. - Nature and character of testimony 

459 . -Effect of false testimony 

470. -Miscellaneous matters 

471. Sustaining unimpeached witness 

472. - Corroboration 

473. - Evidence of good character or reputation 

474. Right to impeach or discredit witness 

475. -Waiver of right to impeach absent witness 

476. -Witnesses who may be impeached in general 

477. - One’s own witness 

478. - Impeaching witness 

479. - Notice of intention to impeach 

480. -Laying foundation for impeachment 

481. Time for impeachment 

482. Methods of impeachment in general 
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V. CREDIBILITY AND IMPEACHMENT—Continued 

A. General Considerations —Continued 

§ 483. Cross-examination to discredit or test reliability 

484. - Right to cross-examine and extent of cross-examination 

485. - Particular subjects of inquiry generally 

486. - Intelligence and mental and physical condition 

487. - Knowledge and experience 

488. - Memory and recollection 

489. Recalling witness for purpose of impeachment 

490. Rebuttal or explanation of discrediting evidence 

B. Character or Reputation 

1. In General 

§ 491. In general 

492. What witnesses may be impeached 

493 . - Party to civil action 

494. - Accused in criminal prosecution 

495. - Witness for prosecution 

496. Weighing of testimony 

2. Extent of Inquiry 
§ 497. In general 

498. Whether general moral character assailable 

499. -Accused as witness in criminal prosecution 

500. Time to which inquiry extends or relates 

501. Place to which inquiry relates 

502. Inquiry as to particular acts, facts, or traits of character 

503. -Accusation, arrest, or indictment for crime 

504. -Acquittal 

505. - Chastity 

506. - Commission of crime 

507. - Conviction of crime in general 

508. - Effect of pardon, or commutation of sentence 

509. - 1 Ionesty 

510. - Occupation 

511. - Religious belief 

512. - Veracity 

513. -Miscellaneous acts, facts, or traits of character 

3. Cross-Examination for Purpose of Impeachment 
§ 514. Existence of right 

515. Extent of inquiry 

516. Conclusiveness of answers 

517. Form of questions 

4. Impeaching Evidence 

§ 518. Laying foundation 

519. Competency of impeaching witness 

520. - Knowledge or means of knowledge 

521. Basis of testimony 

522. Number of impeaching witnesses 

523. Examination of impeaching witnesses 

524. - Direct examination 
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WITNESSES. 


V. CREDIBILITY AND IMPEACHMENT— Continued 
B. Character or Reputation —Continued 

4. Impeaching Evidence —Continued 

§ 525, - Cross-examination 

526. - Redirect examination 

527. Admissibility of evidence 

528. - Evidence of conviction of crime 

529. - Evidence of accusation or indictment 

‘530: - Cumulative evidence 

531. Sufficiency of evidence 

5. Sustaining Character of Impeached Witness, Impeachment of 

Impeaching Witness, and Effect of Impeachment 
§ 532. Sustaining character of impeached witness 

533. - Competency of sustaining witness 

534 . - Nature of sustaining evidence 

535. - Examination of sustaining witness 

536. Impeachment of impeaching witness 

537. Effect of impeachment 


C. Interest or Bias 


§ 538. In general 

539. Witnesses generally 

540. - Bias or prejudice of impeaching witness toward witness impeached 

541. Parties as witnesses 

542. - Party to civil action 

543. - Defendant or accomplice in criminal case 

544. Interest or bias of party’s own witness 

545. Interest or bias of opposing witness in general 

546. Relations with, or feelings toward, party 

547. - Friendliness or animosity in general 

548. - Immoral relations 

549. - Relationship by blood or marriage 

550. - Family feelings and relations 

551. - Business, professional, or financial relations 

552. - Assistance in action or prosecution 

553 . - Public or private detectives, informers, or police 

554. Relations with, or feelings toward, victim of crime 

555. Feeling with respect to cause on trial 

556. Extent of inquiry 

557. Time as of which interest or bias may be shown 

558. Transfer or release of interest 

559. Cross-examination for purpose of impeachment 

560. - Questions as to, or eliciting, specific matters or facts 

561. - Form and order of questions 

562. - Further inquiry by cross-examination where bias or interest shown 

563. - Conclusiveness of denial of interest or bias; contradiction and further 

inquiry by cross-examination 

564. Reexamination of witness sought to be impeached 

565. Evidence to show interest or bias 

566. -Laying foundation 

567. - Competency of impeaching witnesses 

568. -Admissibility of evidence 
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Y. CREDIBILITY AND IMPEACHMENT—Continued 

C. Interest or Bias —Continued 

§ 569. -Examination of impeaching witnesses 

570. - Sufficiency of evidence 

571. Rebuttal of impeaching evidence 

572. Effect of showing of interest or bias 

D. Inconsistent or Contradictory Statements 

§ 573. Inconsistent statements as ground for impeachment generally 

574. Witnesses who may be impeached 

575. - Party or accused; prosecuting witness or others sustaining relation to 

party 

576. -Absent or deceased witnesses 

577. - Impeaching witness 

578. -Impeachment of one's own witness 

579. Testimony subject to impeachment 

580. - Collateral, irrelevant, or immaterial matters 

581. - Opinion testimony 

2. Statements Which May Be Shown 
§ 582. In general 

583. Contradictory or inconsistent character 

584. Time when made 

585. Form in general 

586. Omission to state matters testified to 

587. Unsworn statements 

588. Statements not admissible as independent evidence 

589. Particular statements 

590 . -Affidavits 

591. -Letters 

592. -Opinions 

593. -Judicial records and proceedings generally 

594 . -Former testimony of witness 

595. -Statements of persons other than witness 

3. Cross-Examination as to Inconsistent Statements 
§ 596. In general 

597. Mode and extent of cross-examination 

4. Laying Foundation for Proof of Inconsistent or Contradictory 

Statements 
§ 598. Necessity 

599. -Witness of adverse party 

600. -Party as witness 

601. -Party’s own witness 

602. -Absent witness 

603. Mode of laying foundation 

604. -General principles 

505. -Certainty and definiteness of inquiry 

606. -Time for laying foundation 

607. -Recalling witness to lay foundation 

608. -Curing failure to lay foundation 

609. -Warning witness of intention to contradict 
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V. CREDIBILITY AND IMPEACHMENT— Continued 

D. Inconsistent or Contradictory Statements —Continued 

5. Answers of Witness Sought to Be Impeached 
§ 610. Effect of admission 

611. Effect of denial 

612. Failure to deny; denial of recollection 

6 . Impeaching Evidence 
§ 613. Competency of witnesses 

614. Admissibility of evidence 

615. -Written statements or instruments 

616. - Proof of former testimony 

617. Examination of impeaching witness 

618. Sufficiency of evidence 

7. Sustaining Witness 
§ 619. Necessity and sufficiency of attack 

620. Rebuttal of evidence of inconsistent statements generally 

621. Explanation of inconsistency 

622. Right to show entire conversation or statement 

623. Proof of good character or reputation 

624. Proof of statements consistent with testimony 

625. Evidence of falsity of contradictory statement 

626. Rebuttal of explanation 

8. * Effect of Proof of Inconsistent Statements 

§ 627. In general 

628. Previous statements as substantive evidence 

E. Contradiction 

§ 629. Right to contradict 

630. - Contradicting one's own witness 

631. -Absent witness 

632. -Answers on cross-examination 

633. Collateral, irrelevant, or immaterial matters 

634. Laying foundation for contradiction 

635. Time for contradicting witness 

636. Competency of contradicting witness 

637. Recall of witness for contradicting evidence 

638. Examination of contradicting witness 

639. Admissibility of evidence 

640. Sustaining witness 

641. -Rebuttal of contradiction 

642. -Explanation of contradiction 

643. -Proof of good character or reputation for veracity 

644. Effect of contradiction 

F. Corroboration 

§ 645. Witnesses generally 

646. -Right and necessity in general 

647. -Collateral, irrelevant, or immaterial matters 

648. - Corroborating evidence 

649. -Effect of corroboration 

650. - Breaking force of corroboration 

651. Witnesses testifying as to transaction with deceased or incompetent 
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§ 1. Definitions 

The term "witness,” in its strict iegal sense, means 
one who gives evidence in a cause before a court, but has 
also been defined as one who has knowledge of a fact or 
occurrence sufficient to testify with respect to it, and 
an "eyewitness” has been defined as one who testifies to 
what he has seen. 

The term “witness,” in its strict legal sense, 
means one who gives evidence in a cause before a 
court and in its general sense includes all persons 
from whose lips testimony is extracted to be used 
in any judicial proceeding, 1 2 and so includes de¬ 
ponents and affiants as well as persons delivering 


oral testimony before a court or jury. 3 A “witness” 
has also been defined as one who testifies to what 
he has seen, heard, or otherwise observed, 4 and as 
one who has knowledge of a fact or occurrence suffi¬ 
cient to testify with respect to it. 5 

Person ivho has made dying declaration, which is 
admitted on the trial, is not a witness on the trial. 6 

Eyewitness . An “eyewitness” has been defined as 
one who saw the act, fact, or transaction to which 
he testifies ; 7 a person who testifies to what he has 
seen. 8 * 


II. ATTENDANCE, PRODUCTION OF DOCUMENTS, AND COMPENSATION 

A. ATTENDANCE IN GENERAL 


§ 2. General Statement 

Persons summoned as witnesses by competent au¬ 
thority have a public duty to attend the court or legis¬ 
lative body to which they have been summoned and to 
give their testimony, and no unreasonable obstacle should 
be thrown in the way of witnesses freely coming into 
court to give oral testimony. 

Persons summoned as witnesses by competent au¬ 
thority have a public duty to support the administra¬ 
tion of justice or the orderly operation of the legis¬ 


lative machinery by attending the court or legisla¬ 
tive body to which they have been summoned and 
giving their testimony, 2 and one may not impose 
any conditions on the performance of such duty 
which the law docs not authorize. 10 Justice requires 
the attendance of witnesses cognizant of material 
facts 31 and no unreasonable obstacle should be 
thrown in the way of their freely coming into 
court to give oral testimony. 12 


1. Mich.— Corpus Juris quoted, in 

People v. Martin, 26 N.W.2d 558, 
5GO, 316 Mich. 669. 

70 C.J. p 34 note 2. 

The term “witness" is distinguished 
from "party" in Parties § X. 

Similar definition 

"Ono who has been sworn accord- 
inf? to law and deposes as to his 
knowledge of the facts in issue upon 
the trial of a cams" 

Ark.—Poe v. State, 129 S.W. 202, 
295, 95 Ark. 172. 

Minn.—State v. Sohifsky, 69 N.W.Sd 
89, 243 Minn. 533. 

3. Mich.— Corpus Juris quoted in 

People v. Martin, 26 N.W.2d 558, 
560, 316 Mich. 669. 

70 C.J. p 34 note 3. 

3. Mich.— Corpus Juris quoted in 

People v. Martin, 26 N.W. 2d 558, 
560, 316 Mich. 669. 

4. II.S.—Wigglnton v. Order of 

United Commercial Travelers of 
America, C.C.A.Ind., 126 F.2d 659, 
certiorari denied Order of United 
Commercial Travelers of America 
v. Wigglnton, 63 S.Ot. 28, 317 U 

S. 636, 87 L.Ed. 513. 

5. Nev.—Candy v. State, 110 N.W. 

862, 77 Nev. 782. 

70 C.J. p 34 note 5. 

& Cal.—People v. Thomson, 79 F. 

435, 145 a 717. 


7m Black Ij.X). 

8. Ill.—National Acc. Soc. v. Rais- 
tin, 101 Ill.App. 102. 

Mass.—Lewis v. Brotherhood Acc. 
Co.. 79 N.E. 802. 805, 194 Mass. 
1, 17 L.R,A..N.S., 714. 

Persons not eyewitnesses 

(1) IMver of parked truck who in 
making sudden left turn did not hear 
horn of automobile attempting to 
pass truck on left or sec automobile 
and only knew of collision when im¬ 
pact occurred could not testify as 
"eyewitness” to accident. 

La.—Van Baast v. Thibaut Feed 
Mills, App„ 151 So. 226, 228. 

(2) In death action, where locomo¬ 
tive struck automobile after dark, 
occupant of car who survived, but 
did not remember details of accident, 
was not "eyewitness.” 

Iowa.—Raste.dc v. Chicago, St. P., 
M. & O. Ry. Co., 212 N.W. 751, 755, 
203 Iowa 430. 

(3) Whether or not a person can 
properly be considered an eyewit¬ 
ness becomes important in the ap¬ 
plication of the rule, discussed In 
Death § 8(1 b, that there is a pre¬ 
sumption, in the absence of eyewit¬ 
nesses to rebut it, that decedent, 
acting on the instinct of self-preser¬ 
vation, was in the exercise of ordi¬ 
nary care, 

9. U.S.—Ullmann v. U. S„ N.T., 76 
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S.Ot. 497, 350 TT.SJ. 422, 100 L.Ed. 

-, rehearing denied 76 S.Ct. 777, 

351 US. 928, 100 L.Ed.-TJ. 

S. v. Bryan, App.P.O,, 70 S.Ot. 724, 
339 US, 323, 94 L.Ed. 884, re¬ 
hearing denied 70 S.Ot. 1018, 339 
U.S. 991, 94 UKd. 1391. 

Alexander v. Watson, C.C.A.W. 
Va„ 128 F.2d 627. 

Cal.—Walker Mining Oo. v. Indus¬ 
trial Accident Commission, 95 P. 
2d 188, 35 O.A.Sd 257. 

Ohio.—In re Herrnstuln, 6 Ohio 
Supp. 260. 

Va.—Bradley v. Poole, 47 S.K.2d 341, 
187 Va. 432. 

70 O.J. p 34 note 7. 

10 . US.—Alexander v. Watson, C.C, 
A.W.Va., 128 K2d 627. 

Duty may not be evaded 
The duty to produce evidence in 

the interests of Justice may not be 

evaded. 

Ohio.—In re Herrnstein, 6 Ohio Supp. 
260. 

11. Mont.—State v. District Court 
of Eighth Judicial Dist. in and for 
Cascade County, 235 P. 766, 73 
Mont. 265. 

12. Mont.—State v. District Court of 
Eighth Judicial Dist. in and for 
Cascade County, supra. 

Obstruction not shown 

Pa.—Commonwealth v. Cable, 90 A. 
2d 301, 171 1'a.Super. 468. 
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Counsel for witness . Witnesses who are not par¬ 
ties are without right to have counsel in attendance 
on their behalf. 13 

§ 3. Authority to Compel Attendance 

Under constitutional and statutory provisions the 
parties to a civil action have a right to compulsory 
process for obtaining the attendance of essential witness¬ 
es in their behalf, and the state may likewise have com¬ 
pulsory process where its interest is apparent as suitor 
or prosecutor. 

Under constitutional and statutory provisions the 
parties to a civil action have a right to compulsory 
process for obtaining the attendance of essential 
witnesses in their behalf, 14 provided they act season¬ 
ably. 15 The state may likewise have compulsory 
process in any proceeding where its interest is ap¬ 
parent, whether as suitor or prosecutor. 16 It has 


been held that the right of a litigant to enforce at¬ 
tendance of witnesses cannot be denied by prejudg¬ 
ing the materiality of the testimony which may be 
given. 17 

§ 4. - Courts and Officers Thereof 

Power to compel the attendance of necessary witness¬ 
es is inherent in courts and judicial tribunals and may 
also be expressly conferred, and various court officers 
have been held to possess power to require the attendance 
and testimony of witnesses. 

It is an inherent power of courts 18 and judicial 
tribunals 19 to compel the attendance before them 
of witnesses necessary to the trial of causes before 
them. Such power or authority is a necessary in¬ 
cident of the power to adjudge, 20 but may also be 
expressly conferred by statute. 21 Also, under stat- 


13. N.Y.—People ex rel. Fusco (Gal- 
gano) v. Ryan, 124 N.Y.S. 2d 690, 
204 Misc. 861. 

A mere witness called on to testify 
with respect to charges against an¬ 
other, where there is no trial pending 
against anyone, has no right to be at¬ 
tended by counsel. 

N.Y.—People ex rel. McDonald v. 
Keeler, 2 N.E. 615, 99 N.Y. 463. 

14. Pa.—Appeal of Hartranft, 85 Pa. 
433, 27 Am.R. 667. 

Commonwealth v. Wilson, 44 A. 
2d 520, 158 Pa.Super. 198. 

Matter of right 

Issuance of subpoena for witness 
during progress of cause at request 
of party is a matter of right. 

N.Y.—Coney Island Dairy Products 
Corporation v. Baldwin, 276 N.Y.S. 
682, 243 App.Div. 178. 

A defendant can compel the at¬ 
tendance of his witnesses by the is¬ 
sue of timely subpoenas. 

Wash.—McQuary v. Penketh, 76 P. 
2d 1024, 194 Wash. 57. 

Summary judgment statute held 
not unconstitutional as depriving de¬ 
fendant of right to subpoena witness¬ 
es. 

Cal.—Bank of America Nat. Trust 
& Savings Ass’n v. Oil Well Sup¬ 
ply Co. of California, 55 P.2d 885, 
12 C.A.2d 265. 

In proceedings under sexual psy¬ 
chopath act persons whose status is 
under inquiry may compel state to 
produce at its own expense for cross- 
examination, not only persons on 
whose testimony, hearsay and other¬ 
wise, examining board’s finding of 
defendants’ illness depends, but any 
other witness whose evidence defend¬ 
ants think may aid them. 

N.H.—In re Mundy, 85 A.2d 371, 97 
N.H. 239. 

15. Colo.—Johnston v. Johnston, 224 
P.2d 949, 123 Colo. 28. 


Wash.—McQuary v. Penketh, 76 P. 
2d 1024, 194 Wash. 57. 

16. Pa.—Appeal of Hartranft, 85 Pa. 
433, 27 Am.R. 667. 

Commonwealth v. Wilson, 44 A. 
2d 520, 158 Pa.Super. 198. 

17. N.Y.—Coney Island Dairy Prod¬ 
ucts Corporation v. Baldwin, 276 
N.Y.S. 682, 243 App.Div. 178. 

Persons who may be required to ap¬ 
pear and testify generally see infra 
§ 14. 

Annulment of determination war¬ 
ranted 

Refusal of commissioner to fur¬ 
nish subpoenas to milk dealer to per¬ 
mit summoning of witnesses in its 
behalf in proceeding to revoke its 
license held to warrant annulment 
of determination of administrative 
body revoking license of milk deal¬ 
er, although it declined to state 
whom it wished to subpoena and 
character of testimony to be present¬ 
ed. 

N.Y.—Coney Island Dairy Products 
Corporation v. Baldwin, supra. 

18. Cal.—Gordon v. Nichols, 195 P. 

2d 444, 86 C.A.2d 571— Corpus Ju¬ 
ris cited in Wood v. Silvers, 96 P. 
2d 366, 367, 35 C.A.2d 604, rehear¬ 
ing denied and modified on other 
grounds 97 P.2d 265, 35 C.A.2d 

604— Corpus Juris cited in Walk¬ 
er Mining Co. v. Industrial Acci¬ 
dent Commission, 95 P.2d 188, 191, 
35 C.A.2d 257. 

N.Y.—In re Bakers Mut. Ins. Co. of 
N. Y., 92 N.E.2d 49, 301 N.Y. 21. 

Trombetta v. Van Amringe, 280 
N.Y.S. 480, 156 Misc. 307. 

S.C.—Greenwood Lumber Co. v. Cro¬ 
mer, 82 S.E.2d 527, 225 S.C. 375. 
Tex.—Burttschell v. Sheppard, 69 S. 

W.2d 402, 123 Tex. 113. 

70 C.J. p 34 note 12. 

Within the sphere of its jurisdic¬ 
tion a court of justice has inherent 
power to compel witnesses to ap¬ 
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pear and testify concerning any 
relevant facts within their knowledge 
in a case then pending in such court. 
Wash.—State ex rel. Haugland v. 
Smythe, 169 P.2d 706, 25 Wash.2d 
161, 165 A.L.R. 1295. 

A court hearing an appeal from 
an administrative agency may is¬ 
sue subpoenas for witnesses. 

Del.—Diamond State Liquors v. Del¬ 
aware Liquor Commission, 76 A. 
2d 248, 6 Terry 412. 

19» Cal.—Wood v. Silvers, 96 P.2d 
366, 35 C.A.2d 604, rehearing de¬ 
nied and modified on other grounds 
97 P.2d 265, 35 C.A.2d 604—Walker 
Mining Co. v. Industrial Accident 
Commission, 95 P.2d 188, 35 C.A. 
2d 257. 

20. Cal.— Corpus Juris cited in 

Wood v. Silvers, 96 P.2d 366, 367, 
35 C.A.2d 604, rehearing denied 
and modified on other grounds 
97 P.2d 265, 35 C.A.2d 604— Cor¬ 
pus Juris cited in Walker Mining 
Co. v. Industrial Accident Com¬ 
mission, 95 P.2d 188, 191, 35 C.A. 
2d 257. 

D.C.—Universal Airline v. Eastern 
Air Lines, 188 F.2d 993, 88 U.S. 
App.D.C. 219. 

Tex.—Burttschell v. Sheppard, 69 S. 

W.2d 402, 123 Tex. 113. 

70 C.J. p 35 note 13. 

Authority is essential part of 
American system of administering 
justice. 

D.C.—Universal Airline v. Eastern 
Air Lines, 188 F.2d 993, 88 U.S. 
App.D.C. 219. 

21 . • Mass.—Massachusetts Bonding 
& Ins. Co. v. Commissioner of Ins., 
107 N.E.2d 807, 329 Mass. 265. 

Power absolute and unlimited 

Under a statute in effect so provid¬ 
ing the power to issue process to 
compel a person to attend as a wit¬ 
ness is absolute and unlimited. 



§§ 4-5 WITNESSES 

utes conferring such power on them, courts have 
discretionary power to compel a witness to testify 
before a legislative or administrative body; 22 but 
such power will not be exercised when it would work 
injustice 23 or where the circumstances are not such 
as were contemplated by the statute. 24 A federal 
court in one district has power to issue a subpoena 
requiring a person living in the district to appear 
and testify before an examiner or master who is 
discharging the duties of his office in the district, al¬ 
though such officer was appointed in another dis¬ 
trict.^ 

Counsel for either side may require the presence 
and testimony of witnesses. 26 

A district attorney , in the exercise of his official 
discretion, has been held to have the right to use 
obligatory process to insure the attendance of neces¬ 
sary witnesses at the trial of a criminal case. 27 

Justice of peace. Under some statutes a justice of 
the peace has authority to issue a subpoena for the 
attendance of a witness at a trial in a court of rec¬ 
ord in his county. 23 

A master in chancery , under a statute so provid¬ 
ing, is authorized to issue subpoenas. 29 

Receiver. It is doubtful whether a receiver, au- 
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thorized by statute to examine on oath any person 
touching any matter pertaining to or affecting the 
receivership, is authorized to subpoena witnesses 
where the statutes do not expressly confer such au¬ 
thority on him but do make other provision for t. im¬ 
pelling the attendance of witnesses. 30 

§ 5. - Administrative or Legislative Bod¬ 

ies or Officers 

Under constitutions and statutes so providing, leg¬ 
islative or administrative bodies or officers have the right 
to compel the attendance of witnesses before them as to 
matters under investigation. 

Under constitutions 31 and statutes 32 so providing, 
legislative or administrative bodies have the right 
to compel witnesses to attend before them or com¬ 
mittees appointed by them and testify as to matters 
under investigation; and it has been held that a 
witness who appears in obedience to a subpoena 
from such a body cannot question the power to is¬ 
sue it. 33 Also, when it is conferred on him by stat¬ 
ute, an administrative officer has authority to is¬ 
sue subpoenas and compel the attendance of wit¬ 
nesses before him. 34 The extent of the power con¬ 
ferred on non judicial bodies and officials to compel 
the attendance of witnesses is to be determined in 
each case by the express grant. 35 The courts assume 


N.Y.—Hirshfleld v. Crate, 145 N.E. 
816, 239 N.Y. 98. 

Trombetta v. Van Amringe, 280 
N.Y.S. 480, 156 Misc. 307. 

Barr v. Dolphin Holding Corp., 
141 N.Y.S.2d 906. 

In a disciplinary’ proceeding 1 
against an attorney witness os may 
bo subpoenaed on process issued by 
the commissioner in the case pursu¬ 
ant to statutory authorization. 

Mo.—In re Gardner, 121 S.W.2d 266, 
232 Mo.App. 719. 

22 . Mass.—Osborne, Petitioner, 4 N. 
H. 618, 141 Mass. 307. 

S.D.—In re Adams, 176 N.W. 508, 42 
S.D. 592. 

No jurisdiction in absence of express 
statute 

The appellate division has no ju¬ 
risdiction, in absence of express stat¬ 
utory authority, to issue subpoenas 
for tho appearance of witnesses and 
the production of records during the 
pendency of an administrative hear¬ 
ing:. 

N.Y.—Application of Art Metal 

Const. Co., 21 N.Y.S.2d 437, 260 
App.Dlv. 153, 

23. Mass.—Osborne, Petitioner, 4 N. 
K. 018, 141 Mass. 307. 

24. N.Y.—In re Pilsbury, 56 How. 
Pr. 290. 

25. TJ.S.—U. S. v. Standard Sanitary 
Mfg. Co„ C.C.Pa„ 187 F. 232. 

70 ax P 35 note 17. 


28. S.C.—Greenwood Lumber Co, v. 

Cromer, 82 S.E.2d 527, 225 S.C. 375. 
Issuance of subpoenas by attorneys 
for parties see infra § 22. 

27. Pa.—Commonwealth v. Fisher, 
198 A. 925, 131 Pa.Super. 117. 

28. Mo.—McHonoy v. Korwin, 66 
Mo.App. 469. 

29. Vt.—Beebe v. Town of Rupert, 
41 A.2d 140, 114 Vt. 172. 

The word “subpoenas,” as used In 
tho statuto authorizing a master to 
sign subpoenas and take recognizance 
for costs to bills In chancery and 
petitions for foreclosure of mort¬ 
gages returnable in any county, 
would include all subpoenas, whether 
issued to compel attendance of par¬ 
ties or of witnesses. 

Vt.—Beebe v. Town of Rupert, su¬ 
pra. 

30. N.Y.—In re Klein, 245 N.Y.S. 
486, 138 Misc. 282, 

70 C.J. p 35 note 19. 

31. Ohio.—State v. Morgan, 133 N.E. 
2d 104, 164 Ohio St. 529. 

32 . U.S.—N, L, R. B. v. Barrett Co., 
C.C.A.I11., 120 F.2d 583—Graham 
v. Federal Tonder Board No. 1, 
C.C.A.Tex. ( 118 F.2d 8. 

Del.— Corpus Juris cited in Diamond 
State Liquors v. Delaware Liquor 
Com’n, 76 A.2d 248, 253, 6 Terry 
412. 


Pa.—Commonwealth ex rel. Margiot- 
ti v. Orsini, 81 A.2d 891, 368 Pa. 
259. 

Tenn—Rushing v. Tennessee Crime 
Commission, 117 S,W.2d 4, 178 
Tenn. 308. 

70 C.J. p 35 note 21. 

Not proscribed by constitution, or 
public policy 

Provisions of statutes authorizing 
public instrumentalities such as 
boards and commissions to issue 
subpoenas for witnesses are not pro¬ 
scribed by any provision of constitu¬ 
tion nor by any consideration of pub¬ 
lic policy. 

Tenn.—Rushing v. Tennessee Crime 
Commission, supra. 

33. Pa.—In re Yard, 48 Leg.Int 288. 

34. Pa.—Commonwealth ex rel. Mar- 
giotti v. Orsini, 81 A.2d 891, 368 Pa. 
259. 

TO C.J. p 35 note 23. 

Bight to call oity officers 
Officer conducting police depart¬ 
ment trial held to have legal right 
to call city officers as witnesses in 
trial before him. 

N.Y.—Application of Delehanty, 115 
N.Y.S.2d 614, 280 App.Div. 542, af¬ 
firmed 108 N.EUd 46, 304 N.Y. 725, 
727. 

35. Del.—Diamond State Liquors ▼. 
Delaware Liquor Com'n, 75 A. 2d 
248, 6 Terry 412. 
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that the power conferred will be properly exer¬ 
cised. 36 Some statutes relating to compelling the 
attendance of witnesses, other than in an action in 
a court of record, before an officer, board, or com¬ 
mittee apply only where special provision is not 
otherwise made for compelling attendance. 37 

Duty to compel attendance . In the absence of a 
statute providing otherwise, an administrative of¬ 
ficer conducting an investigation on an application 
for benefits under state law is under no duty to 
subpoena witnesses on behalf of the applicant. 38 

Register of United States land office . The fact 
that the register of a United States land office is 
authorized to administer oaths and take testimony 
does not make the attendance of witnesses before 


him compulsory. 35 

§ 6. Right of Accused to Compulsory Process 

Under constitutional and statutory provisions a per¬ 
son accused of crime has the right to have compulsory 
process for obtaining the attendance of witnesses in his 
behalf, and when guaranteed by constitutional provision 
the right is a valuable one, which, while it may be 
waived, may not be taken from the accused by the court. 
Jury, or legislature. 

At common law a person accused of crime could 
not, as a matter of right, demand compulsory process 
for his witnesses; 40 but under constitutional and 
statutory provisions a person accused of crime has 
the right to have compulsory process for obtaining 
the attendance of witnesses in his behalf. 41 In some 
jurisdictions the right is limited to felony, 42 al- 


Pa.—Commonwealth ex rel. Margiot- 
ti v. Orsini, 81 A.2d 891, 368 Pa. 
259. 

Attorney general held without power 
in investigations 

Under a statute empowering every 
administrative department to issue 
subpoenas to any hearing before de¬ 
partment, investigation by attorney 
general of law violations would not 
be a “hearing” before a department, 
and attorney general had no authori¬ 
ty to issue subpoenas. 

Pa.—Commonwealth v. Orsini, 81 A. 
2d 891, 368 Pa. 259. 

36. N.Y.—Application of Art Metal 
Const. Co., 21 N.Y.S.2d 437, 260 
App.Div. 153. 

37. N.Y.—In re Investigation of 
Contracts of City of Albany and 
its Officials, 184 N.Y.S. 618, 113 
Misc. 370. 

38. N.Y.—Donohue v. McGovern, 114 
N.Y. S.2d 581. 

39. Cal.—Boom v. De Haven, 13 P. 
694, 72 C. 280. 

40. Neb.—-Corpus Juris cited in 

State v. Fouquette, 221 P.2d 404, 
410, 67 Nev. 505, certiorari denied 
Fouquette v. State, 71 S.Ct. 799, 341 
U.S. 932, 95 L.Ed. 1361, certiorari 
denied 72 S.Ct 369, 342 U.S. 928, 96 
L.Ed. 691. 

Or.—State ex rel. Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 

70 C.J. p 35 note 28. 

41. U.S.—U. S. v. Sorrentino, C.A 
Pa., 175 F.2d 721, certiorari denied 
70 S.Ct. 143, 338 U.S. 868, 94 L.Ed. 
532, rehearing denied 70 S.Ct. 238, 
338 U.S. 896, 94 L.Ed. 551. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 731—Bridwell v. Ader- 
hold, D.C.Ga., 13 F.Supp. 253, af¬ 
firmed. C.C.A, Johnson v. Zerbst, 
92 F.2d 748, reversed on other 
grounds 58 S.Ct. 1019, 304 U.S. 458, 
82 L.Ed. 1461, 146 A.L.R. 357, and 
set aside on other grounds, C.C.A, 
Bridwell v. Zerbst, 97 F.2d 992. 

97 C.J.S.—23 


Ala.—Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

Cal.—People v. Brewer, 79 P.2d 98, 26 
C.A.2d 267. 

D.C.—Morton v. U. S., 147 F.2d 28, 
79 U.S.App.D.C. 329, certiorari de¬ 
nied 65 S.Ct. 1015, 324 U.S. 875, 89 
L.Ed. 1428. 

U. S. v. Kinzer, D.C., 98 F.Supp. 

6 . 

Fla.—Barnes v. State, 58 So.2d 157— 
Crews v. State, 196 So. 590, 143 
Fla. 263—State ex rel. Brown v. 
Dewell, 167 So. 687, 123 Fla. 785. 

La.—State v. Pugh, 193 So. 643, 194 
La. 269. 

Md.—Copeland v. Wright, 53 A.2d 
553, 188 Md. 666—Edmondson v. j 
Brady, 52 A.2d 96, 188 Md. 96. 

N.D.—Mazakahomni v. State, 25 N. 
W.2d 772, 75 N.D. 73, certiorari de¬ 
nied 68 S.Ct. 727, 333 U.S. 857, 
92 L.Ed. 1137. 

Okl.—Morse v. State, 77 P.2d 757, 
63 Okl.Cr. 445. 

Or.—State ex rel. Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 
R.I.—State v. Rossi, 43 A.2d 323, 
71 R.I. 284. 

Va.—Howell v. Commonwealth, 45 
S.E.2d 165, 186 Va. 894. 

Wash.—Johnson v. Cranor, 260 P.2d 
873, 43 Wash.2d 200, certiorari de¬ 
nied Johnson v. Delmore, 75 S. 
Ct. 226, 348 U.S. 902, 99 L.Ed. 709. 
70 C.J. p 35 note 29. 

A “fair and’ impartial trial” con¬ 
templates compulsory attendance of 
witnesses. 

Fla.—Wood v. State, 19 So.2d 872, 155 
Fla. 256—Christie v. State, 114 So. 
450, 94 Fla. 469. 

“Process” as referring to means of 
bringing into court 
As used in the statute giving ac¬ 
cused the like process for witnesses 
as is usually granted for the prose¬ 
cution’s witnesses, the term “proc¬ 
ess” refers to the means of bringing 
a witness into court; a subpoena 
or summons issued in a judicial pro¬ 
ceeding. 


U.S.—U. S. v. Fore, D.C.Cal., 38 F. 
Supp. 142. 

Whether for capital or noncapital 
offenses, accused is entitled to com¬ 
pulsory process in criminal prose¬ 
cutions. 

U.S—Bridwell v. Aderhold, D.C.Ga., 
13 F.Supp. 253, affirmed, C.C.A., 
Johnson v. Zerbst, 92 F.2d 748, re¬ 
versed on other grounds 58 S.Ct. 
1019, 304 U.S. 458, 82 L.Ed. 1461, 
146 A.L.R. 357, and set aside on 
other grounds, C.C.A., Bridwell v. 
Zerbst, 97 F.2d 992. 

A proceeding against a child al¬ 
leged to be delinquent Is an exer¬ 
cise of the state’s power, as parens 
patriae, for reformation of child and 
not for punishment of child, and the 
constitutional guaranties with re¬ 
spect to accused in a criminal case 
do not apply in a delinquency case. 
Mo.—State v. Heath, 181 S.W.2d 517, 
352 Mo. 1147. 

Statute proscribing flight to avoid 
prosecution or giving testimony is 
penal only and could not be invoked 
by a convicted accused on petition 
for habeas corpus to have court lo¬ 
cate witness who allegedly could 
have testified in accused’s behalf but 
had fled under threat of prosecution, 
habeas corpus proceeding in a fed¬ 
eral court not being a criminal pro¬ 
ceeding. 

U.S.—Loper v. Ellis, C.A.Tex., 224 
F.2d 901. 

42. S.C.—Whittle v. Saluda County, 
38 S.E. 168, 59 S.C. 554. 

In Xiouisiana 

(1) Under Section 1036 of the Re¬ 
vised Statutes of 1870, in all crim¬ 
inal prosecutions in which the pun¬ 
ishment to be inflicted may be death 
or imprisonment at hard labor in the 
penitentiary witnesses may he com¬ 
pelled to attend the sessions of the 
court from any parish of the state, 
but where accused is not charged 
with the commission of a capital 
crime, or with any offense the pun¬ 
ishment of which may be imprison- 


353 



6 WITNESSES 


97 C.J.S, 


though not to capital, 43 cases. The guaranty in the 
federal Constitution has been held to apply only to 
prosecutions by the United States and not to prose¬ 
cutions by a state, 44 and may not be invoked in cases 
arising in the armed forces of the United States. 45 

The right, when guaranteed by constitutional pro¬ 
vision, is a real, 46 valuable, 47 substantive, 48 and 
absolute 49 one which may be exercised 50 or waived 51 
by accused and of which he may not be deprived by 


the court, 52 jury, 53 or legislature. 54 

While it has been declared that the court has no 
discretion to refuse to enforce the accused's con¬ 
stitutional right to compulsory process, 55 the court 
may, however, refuse to permit issuance of a sub¬ 
poena which, it appears, may be an abuse of process, 
until the court has been informed of what testimony 
may be expected of the prospective witness. 56 The 
exercise of the right is subject to legislative regu- 


ment at hard labor it has been held 
that he is not entitled to compulsory 
process. 

La.—State v. Laborde, 109 So. 485, 
161 La. 771. 

(2) In a more recent case it was 
declared that “since relator was 
charged with a crime, he was entitled 
under the Constitution of this state 
, . . to have compulsory process 

for obtaining witnesses in his fa¬ 
vor,” although the crime charged was 
non.support of minor children the 
penalty for which was limited to a 
fine of five hundred dollars or impris¬ 
onment for not more than one year, 
or both. 

La.—State v. Gal jour, 41 So. 2d 215, 
217, 215 La. 552. 

43. S.C.—Eustace v. Greenville 
County, 20 S.E. 88, 42 S.C. 190. 

44. Fla.—Pittman v. State, 41 So. 
385, 51 Fla. 94, 8 L.R.A.,N.S., 509. 

Okl.—Anderson v. State, 126 F. 840, 
8 Okl.Cr. 90, Ann.Cas.l914C 314. 

45. TJ.S.—Ex parte Benton, D.C.Cal., 
63 F.Supp. 808. 

46. Ala.—Williams v. State, 124 So. 
402, 23 Ala.App. 297—Thomas v. 
State, 73 So. 558, 15 Ala.App. 408. 

Bight not to he trifled with 

The constitutional guaranty to ac¬ 
cused of the right of compulsory 
process for the attendance of his wit¬ 
nesses should not be trifled with or 
made a dead letter. 

La.—State v. Fairfax, 31 So. 1011, 
107 La. 624. 

16 C.J. p 473 note 73. 

No greater than, rights in civil ac¬ 
tion 

The Constitution grants to accused 
the same right of compulsory proc¬ 
ess ordinarily recognized as possess¬ 
ed by parties in civil cases and pros¬ 
ecution in criminal cases, but gives 
the accused no greater right. 

D.O.—Kelly v. U. S., Mun.App., 73 A. 
2d 232, reversed on other grounds 
194 F.2d 150, 90 U.S.App.D.C. 125. 

47. Or.—State ex rel. Gladden v. 
Lonergan, 269 P.2d 491, 201 Or. 
163. 

48. Ala.—Williams v. State, 124 So, 
402, 23 Ala.App. 297—Thomas v. 
State, 73 So. 558, 15 Ala.App. 408. 

49. Okl.—Itomine v. State, 136 P. 
775, 10 Okl.Cr. 350, 


50. Cal.—People v. Ingersoll, 132 F. 
1052, 21 C.A. 763. 

Accused must assert and maintain 

right to take advantage of it. 

Wash.—Johnson v. Cranor, 260 P.2d 
873, 43 Wash.2d 200, certiorari de¬ 
nied Johnson v. Delmore, 75 S.Ct 
226, 348 U.S. 902, 99 L.Ed. 709. 

51. U.S.—Tompsett v. State of Ohio, 

C.C.A.Ohio, 146 F.2d 95, certiorari 
denied 65 S.Ct. 916, 324 U.S. 869, 
89 L.Ed. 1424. | 

Ind.—Irwin v. State, 41 N.E.2d 809, 
220 Ind. 228. 

Mich.—People v. Kotek, 11 N.W.2d 
7, 306 Mich. 408, certiorari denied! 
Kotek v. State of Michigan, 65 S. j 
Ct. 312, 323 U.S. 790, 89 L.Ed. 630. 
N.D.—State v. Throndson, 191 N.W.: 
628, 49 N.D. 348. 

Okl.—In re Carpenter, 157 P.2d 231, 
80 Okl.Cr. 78—In re Hazel, 157 P. 
2d 225, 80 Okl.Cr. 66—-Ex parte 
Gault, 146 P.2d 133, 78 Okl.Cr. 172, 
certiorari denied Gault v. State 
ex rel. Cobb, 65 S.Ct. 1414, 325 U. 
S. 873, 89 L.Ed. 1991. 

S.D.—State ex rel. Baker v. Jame¬ 
son, 38 N.W.2d 441, 72 S.D. 638. 
Wash.—Johnson v. Cranor, 260 I\2d 
873, 43 Wash.2d 200, certiorari de¬ 
nied Johnson v. Delmore, 75 S.Ct. 
226, 348 U.S. 902, 99 L.Ed. 709. 
Waiver by lack of timely exercise 
see infra § 8. 

Waiver must be made freely and 

understanding^. 

Ind.—Irwin v. State, 41 N.E.2d 809, 
220 Ind. 228. 

S.D.—State ox rol. Baker v. Jameson, 
38 N.W.2d 441, 72 S.D. 638. 

Waiver may be shown by acts and 

conduct as well as by nonaction. 

U.S.—Tompsett v. State of Ohio, C. 
C.A.Ohio, 146 F.2d 95, certiorari 
denied 65 S.Ct. 916, 324 U.S. 869, 
89 L.Ed. 1424. 

By plea of guilty 

(1) Right of accused to have com¬ 
pulsory process to obtain witnesses 
may be waived by plea of guilty. 

S.I>.—State ex rel. Henning v. Jame¬ 
son, 22 N.W.2d 731, 71 S.D. 144. 

(2) Where accused pleaded guilty 
of offense charged in information 
read to him, stated that he would 
proceed without counsel after court 
asked him whether he understood 
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that he was entitled to representation 
by counsel if he so desired, and did 
not request right to meet witnesses 
face to face or process to compel at¬ 
tendance of witnesses on his behalf, 
proceedings did not violate Constitu¬ 
tion as depriving accused of rights 
to counsel, to be heard, to meet wit¬ 
nesses face to face, have compulsory 
process to compel witnesses’ attend¬ 
ance, and have speedy public trial by 
impartial jury. 

Wis.—State v. Harrison, 50 N.W.2d 
38, 260 Wis. 89. 

52. R.I.—State v. Rossi, 43 A. 2d 
323, 71 R.I. 284. 

70 C.J. p 36 note 39. 

Deprivation, of right not shown 

(1) Where accused presented thir¬ 
ty-seven witnesses in his behalf, and 
attention of court was not directed to 
any witness whose presence he de¬ 
sired and as to whom process of 
court to compel attendance was de¬ 
nied accused, claim of accused that 
his witnesses were not subpoenaed 
was not supported. 

Cal.—People v. Boyce, 221 P.2d 1011, 

99 C.A.2d 439. 

(2) Other cases. 

N.J.—State v. Petrucelli, 116 A.2d 
721, 37 N.J.Super. 1, certiorari de¬ 
nied Petrucelli v. State of New 
Jersey, 76 S.Ct. 556, 350 U.S. 1000, 

100 L.Kd. - 

70 C.J. p 36 note 39 [a]. 

53. Cal.—People v. Ingersoll, 132 P. 
1052, 21 C.A. 763. 

54. Ala.—Bush v. State, 53 So. 266, 
168 Ala. 77. 

70 O.J. p 36 note 41. 

Legislative aot or failure to act 
cannot deny right. 

Or.—State ex rel. Gladden v. Loner¬ 
gan, 269 l\2d 491, 201 Or. 163. 
Statute not unconstitutional 

Statute making it a crime to bring 
Into state property stolen in another 
state Is constitutional as against ob¬ 
jection of denial of process for sum¬ 
moning witnesses. 

Va.—Howell v. Commonwealth, 46 S. 

E. 2d 37, 187 Va. 34. 

55. Fla.—State ex rel. Brown v. De- 
well, 167 So. 687, 123 Fla. 785. 

56. D.C.—U. S. v. Kinzer, D.C., 98 

F. Supp. 6. 
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lation 57 which does not impair the right 58 or deny 
its reasonable exercise. 59 This is especially true 
where it is proposed to throw the burden of the cost 
and expense to be incurred on the government, state, 
or county. 60 So, accused may be required to furnish 
a designated official with a list of all witnesses he 
desires to subpoena. 61 The right to compulsory 
process does not carry with it the right to examine 
and consult witnesses privately and out of court, 62 
nor does it affect rules governing the admissibility 
or weight and sufficiency of evidence. 63 

§ 7. -At Public Expense 

A constitutional guaranty of compulsory process for 
witnesses does not necessarily include such process at 
the expense of the public, but such right may exist by 
virtue of statutory provisions in a limited class of cases 
or on certain conditions and subject to certain limitations. 

A constitutional guaranty of compulsory process 
for witnesses does not necessarily include such 
process at the expense of the public; 64 but some 
constitutional provisions are so worded and con- 


WITNESSES §§ 6-7 

strued as to entitle accused to process without ad¬ 
vancing any fees. 65 Statutes providing for sub¬ 
poenaing witnesses on behalf of accused at the ex¬ 
pense of the government, state, or county in a 
limited class of cases, 66 or on certain conditions and 
subject to certain limitations, 67 will not be enlarged 
by judicial construction. Strict compliance with 
such statutory provisions is necessary in order to 
entitle accused to their benefit. 68 

Under some statutes authority to summon wit¬ 
nesses at government expense applies only in favor 
of defendants in criminal cases not possessed of 
sufficient means to pay witnesses’ fees. 69 Statutory 
and constitutional provisions giving accused the 
right to compulsory process have been construed as 
including the issuance and service of process with¬ 
out expense to accused, but not the payment by the 
government of the expenses of the witnesses. 70 
Under some statutes an application to summon wit¬ 
nesses at the expense of the government is ad¬ 
dressed to the sound discretion of the trial court. 71 


57. Fla.—Moore v. State, 52 So. 971, 
59 Fla. 23. 

70 C.J. p 36 note 42. 

58. Fla.—Moore v. State, supra. 

59. Fla.—Moore v. State, supra. 

60. Fla.—Pittman v. State, 41 So. 
385, 51 Fla. 94, 8 L.R.A.,N.S., 509. 

70 C.J. p 36 note 45. 

Compulsory process at public ex¬ 
pense generally see infra § 7. 

61. Ark.—Gentry v. State, 147 S.W. 
2d 1, 201 Ark. 729. 

62. La.—State v. Goodson, 40 So. 
771, 116 La. 388. 

63. Refusing to admit or disregard, 
ing evidence that those accused were 
duly ordained ministers exempt from 
selective service was not objection¬ 
able on ground of repugnancy to con¬ 
stitutional provision that in all crim¬ 
inal prosecutions accused shall have 
compulsory process for obtaining 
witnesses in his behalf. 

U.S.—U. S. v. Gosciniak, C.C.A.Wis., 
142 F,2d 240. 

64. Or.—State v. Blount, 264 F.2d 
419, 200 Or. 35, 44 A.L.R.2d 711, 
certiorari denied Blount v. State 
of Oregon, 74 S.Ct. 711, 347 U.S. 
962, 98 L.Ed. 1105. 

70 C.J. p 36 note 48. 

65. Wash.—State v. Graves, 43 P. 
376, 13 Wash. 485. 

66 . NT.H.—State v. Archer, 54 NT.H. 
465. 

70 C.J. p 36 note 50. 

Uniform Act to Secure the Attend¬ 
ance of Witnesses from Without 
the State in Criminal Cases as not 
authorizing attendance at public 
expense see infra § 17. 

“Trial of any criminal proceeding” 
Where accused did not appeal from 


his conviction but at once began 
serving his sentence, statute author¬ 
izing accused in criminal case to 
summon witnesses at expense of gov¬ 
ernment did not authorize applica¬ 
tion of accused to subpoena witness¬ 
es in contemplation of habeas corpus 
proceeding to attack legality of his 
detention pursuant to the sentence, 
since accused was not seeking testi¬ 
mony of witnesses on the “trial of 
any criminal proceeding” within 
meaning of the statute. 

U.S.—'U. S. v. Lang, D.C.N.T., 73 F. 
Supp. 558. 

67. U.S.—Gates v. U. S., C.C.A. 
Colo., 122 F.2d 571, certiorari de¬ 
nied 62 S.Ct. 478, 314 U.S. 698, 86 
L.Ed. 558, and 62 S.Ct. 483, 314 
U.S. 698, 86 L.Ed. 558. 

U. S. v. Fore, D.C.Cal., 38 F. 
Supp. 142. 

68. U.S.—’Wallace v. U. S., C.A.S.D., 
174 F.2d 112, certiorari denied 69 
S.Ct. 1505, 337 U.S. 947, 93 L.Ed. 
1749, rehearing denied 70 S.Ct. 30, 
338 U.S. 842, 94 L.Ed. 515. 

U. S. v. Best, D.C.Mass., 76 F. 
Supp. 138. 

Idaho.—State v. Godard, 44 P. 643, 4 
Idaho 750. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L.R.2d 711, cer¬ 
tiorari denied Blount v. State of 
Oregon, 74 S.Ct. 711, 347 U.S. 962, 
98 L.Ed. 1105. 

Where accused made no effort to 
comply with procedural requirements 
of statute authorizing the issuance 
and service of process and payment 
of fees of witnesses in behalf of ac¬ 
cused the same as like costs and fees 
are paid in case of witnesses sub¬ 
poenaed in behalf of the government, 
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the court did not err in declining to 
compel attendance of witnesses at 
government expense. 

U.S.—Casebeer v. Hudspeth, C.C.A. 
Kan., 121 F.2d 914, certiorari denied 
62 S.Ct. 1272, 316 U.S. 683, 86 L.Ed. 
1755, rehearing denied 63 S.Ct. 23, 
317 U.S. 704, 87 L.Ed. 562. 

69. U.S.—’U. S. v. Fox, D.C.N.Y., 19 
F.Supp. 463. 

70 C.J. p 36 note 50 [a] (2). 

Accused who was adjudicated in¬ 
solvent was entitled as a matter of 
law to the compulsory attendance 
of witnesses in his behalf and to 
have the cost thereof paid by the 
county. 

Fla.—Crews v. State, 196 So. 590, 143 
Fla. 263. 

70. U.S.—Brewer v. Hunter, C.C.A. 
Kan., 163 F.2d 341—Wallace v. 
Hunter, C.C.A.Kan., 149 F.2d 59— 
Casebeer v. Hudspeth, C.C.A.Kan., 
121 F.2d 914, certiorari denied 62 
S.Ct. 1272, 316 U.S. 683, 86 L.Ed. 
1755, rehearing denied 63 S.Ct. 23, 
817 U.S. 704, 87 L.Ed. 562. 

U. S. v. Fore, D.C.Cal., 38 F.Supp. 
142. 

Guaranty as including process and 
service thereof generally see infra 
§ 13. 

71. U.S.—U. S. v. Paccione, C.A.N. 
Y., 224 F.2d 801, certiorari denied 
76 S.Ct. 155, 350 U.S. 896, 100 L. 

Ed. - —Meeks v. U. S., C.A. 

Alaska, 179 F.2d 319—Brewer v. 
Hunter, C.C.A.Kan., 163 F.2d 341 
—Gates v. U. S„ C.C.A.C 0 I 0 ., 122 
F.2d 571, certiorari denied 62 S. 
Ct. 478, 314 U.S. 698, 86 L.Ed. 558, 
and 62 S.Ct. 483, 314 U.S. 698, 86 
L.Ed. 558—Casebeer v. Hudspeth, 
C.C.A.Kan„ 121 F.2d 914, certio- 
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Proceedings on motion . In the absence of a stat¬ 
ute or rule otherwise providing, on a motion to 
subpoena witnesses on behalf of accused at the 
expense of the government it is proper that counsel 
for the government be advised of the motion and 
heard by the court with respect thereto, 72 and ac¬ 
cused may be required to give government counsel 
a statement as to what the testimony of each wit¬ 
ness would be. 73 A rule or statute requiring the mo¬ 
tion to be supported by an affidavit containing cer¬ 
tain information must be observed. 74 

§ 8. -At Particular Time or Stage of 

Proceeding 

In exercising his right to compulsory process, the ac¬ 
cused should act seasonably and diligently to secure the 


attendance of his Witnesses, especially where It is sought 
to procure their attendance at public expense; but, while 
the constitutional guaranty of compulsory process does 
not take from the court its discretion as to granting or 
refusing continuances because of absence of witnesses, a 
reasonable opportunity to make the process effective must 
be afforded, and if necessary for this purpose, a continu¬ 
ance of the trial must ordinarily be granted. 

In exercising his right to compulsory process, 
accused should act seasonably and diligently to se¬ 
cure the attendance of his witnesses, 75 especially 
where it is sought to procure their attendance at 
public expense. 76 Nevertheless, the constitutional 
right to compulsory process obtains at all times to 
the end of the trial. 77 

Ordinarily, it does not extend to proceedings after 
the trial, 78 unless the motion made by the accused 


rari denied 62 S.Ct. 1272, 316 U.S. 
683, 86 L.Ed. 1755, rehearing 1 de¬ 
nied 63 S.Ct. 23, 317 U.S. 704, 87 
L.Ed. 562. 

U. S. v. Best, D.C.Mass., 76 F. 
Supp. 138—Ex parte Smith, 72 F. 
Supp. 935, reversed on other 
grounds, C.A., Smith v. Hiatt, 170 
F.2d 61, reversed on other grounds, 
C.A., Humphrey v. Smith, 69 S 
Ct. 830, 336 U.S. 695, 93 L.Ed. 986. 
D.C—Burgman v. U. S., 188 F.2d 
637, 88 U.S.App.D.C. 184, certiorari 
denied 72 S.Ct. 64, 342 U.S. 838, 96 
L.Ed. 634. 

U. S. v. Kinzer, D.C., 98 F.Supp. 

6 . 

70 C.J. p 36 note 52. 

Order authorizing* employment of 
handwriting* expert to testify for 
indigent accused rested in judge’s 
sound discretion. 

U.S.—IT. S. v. Fox, 19 F.Supp. 4G3. 

72. U.S.—'Thomas v. U. S., C.C.A. 
Ala., 168 F.2d 707. 

73. U.S.—Thomas v. U. S., supra. 

74. U.S.—Meeks v. U. S., C.A.Alaska, 

179 F.2<1 319. 

IT. S. v. Best, D.C.Mass., 76 F. 
Supp. 138. 

76. TT.R— IJ. S. v. Pnedono, C.A.NT. 
Y., 224 F.2d 801, certiorari denied 
76 S.Ct. 155, 350 U.S. 896, 100 L.Ed. 

- —Beebe v. Sanford, C.C.A.Ca., 

138 F.2d 412—dates v. U. R, O.C. 
A.C 0 I 0 ., 122 F.2d 571, certiorari 
denied 62 S.Ct. 478, 314 U.S. 698, 
86 L,Kd. 558, and 02 S.Ct. 483, 314 
U.S. 698, 86 L.Ed. 558. 

La.—State v. Hattaway, 15C So. 159, 

180 La. 12. 

Mich.—People v. Kotok, 11 N.W.2d 7, 
306 Mich. 408, certiorari denied 
Kotek v. State of Michigan, 65 
S.Ct 312, 323 U.S. 790, 89 L.Ed. 
630. 

Fa,—Commonwealth ex rel. Jennings 
v. Maroney, 113 A.2d 287, 179 Pa. 
Super. 571. 


Wash.-—State v. Bobbins, 169 P,2d 
246, 25 Wash.2d 110. 

70 C.J. p 37 note 53. 

Buie requiring* issuance before day 
of trial 

Where accused is represented by 
competent counsel, compliance with 
rule of court requiring subpoenas 
for witnesses within county to be 
taken at least one day previous to 
date assigned for trial is necessary 
unless failure is supported by an 
adequate excuse. 

Pa.—Commonwealth ex rel. Chal- 
fonte v. Smith, 34 A.2d 825, 153 
Pa.Super 561. 

Bequest after trial in full progress 

Whore the only witness desired 
by accused was produced and pres¬ 
ent at the trial, and no request was 
made for issuance of a subpoena to 
any other witness, and nothing was 
said to the court as to a desire to 
procure other witnesses until after 
trial of case was in full progress, 
request came too late. 

U.S.—Beobo v, Sanford, C.C.A.Ga., 
138 F.2d 412. 

Witness leaving before call by ac¬ 
cused 

Permitting return to penitentiary 
of state’s witness before accused 
could call for him as his witness 
was not error, in absence of request 
in open court that state’s witness 
remain in attendance. 

Wash.—State v. Bobbins, 169 P.2d 
246, 25 Wash.2d 110. 

76. U.S.—Gates v. U. C.C.A.Colo., 
122 F.2d 571, certiorari denied 62 
S.Ct. 478, 314 U.S. G98, 86 L.Ed. 
558, and 62 RCt. 483, 314 U.S. 698, 
86 I,.Kd. 558. 

Pa.—Commonwealth ex rel. Chal- 
fonto v. Smith, 34 A2d 825, 153 
Pa.Super. 561. 

70 C.J. p 37 note 54* 

After trial begun 

Fact that those accused, who had 
| been granted the right to procure 
j witnesses as poor persons, did not 
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attempt to subpoena witnesses until 
after trial had commenced, was suffi¬ 
cient justification for a denial of any 
aid at expense of government for 
producing witnesses. 

U.S.—Gates v. U. S., C.C.A.Colo., 
122 F.2d 571, certiorari denied 62 
S.Ct. 478, 314 U.S. 698, 86 L.Ed. 
558, and 62 S.Ct. 483, 314 U.S. 
698, 86 L.Ed. 558. 

77. Wash.—Stato v. Sickles, 257 P. 
385, 144 Wash. 236. 

Befusal of instanter subpoena not 
error 

In murder prosecution, wherein 
wife of accused, who was daughter 
of deceased, had testified to numer¬ 
ous whippings of her by accused and 
that she had related such behavior 
of accused to her attending physi¬ 
cian, court did not err in refusing 
request of accused for an instanter 
subpoena to summon the physician, 
where court stated it would give it 
at proper timo, 

Tenn.—Hargrove v. Stato, 281 S.W, 
2d 692. 

78. Colo.—Agnes v. People, 93 P.2d 
891, 104 Colo. 527. 

Motion to dismiss petition to set 
aside judgment 

Accused was not entitled to sub- 
1 poena witnesses in his behalf on 
hearing of people’s motion to dis¬ 
miss his petition in nature of writ 
of error coram nobis to set aside 
judgment entered on his plea of 
guilty, as question on such motion 
was one of law as to whether peti¬ 
tion was adequate and sufficient, 
III.—Pippin v. People, 75 N.K2d 347, 
398 Ill. 128. 

Petition for writ of error coram 
nobis 

Under statute providing for issu¬ 
ance of subpoena when necessary to 
procure testimony of person con¬ 
fined in state prison on ’‘trial of any 
issue upon an indictment or affida¬ 
vit,” petitioners for writ of error 
coram nobis were held not entitled 
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for a new trial is granted, 7 * and accused is not 
entitled to compulsory process to obtain witnesses 
in support of his motion for a new trial. 80 How¬ 
ever, it has been held that after conviction and be¬ 
fore sentence, accused is entitled to compulsory 
process to compel the attendance of a witness to 
testify to extenuating circumstances. 81 

While a constitutional guaranty of compulsory 
process for witnesses does not take from the court 
its discretion as to granting or refusing continuanc¬ 
es, which are sought because of the absence of wit¬ 
nesses, 82 a reasonable opportunity to make the 
process effective must be afforded 83 and, if neces¬ 
sary for this purpose, a continuance or a stay or a 
postponement of the trial must ordinarily be grant¬ 
ed; 84 but, at least in some jurisdictions, a con¬ 
tinuance may be denied where the prosecution makes 
a satisfactory admission as to the testimony the wit¬ 
nesses would give, if present. 85 

Before indictment . It has been held that a person 
charged with crime has a right to the process of the 


WITNESSES § 8 

court to compel the attendance of his witnesses be¬ 
fore as well as after indictment; 86 but it has also 
been held that the constitutional right to compulsory 
process does not apply to a preliminary examina¬ 
tion. 87 At any rate, witnesses cannot be summoned 
at the government’s expense before indictment. 88 

On hearing of application for admission to bail by 
one under indictment for murder in the first degree 
to determine whether the proof is evident or the 
presumption great, both parties are entitled to com¬ 
pulsory process to secure the attendance of witness¬ 
es. 88 

John Doe proceeding instituted by the prosecut¬ 
ing attorney for the purpose of examining witnesses 
having knowledge of the offense does not violate 
the constitutional guaranty of compulsory process 
where it does not in any manner prevent accused 
from securing his witnesses. 90 

Failure of coroner to hold inquest does not de¬ 
prive accused of compulsory process for witnesses 
in his favor. 91 


to subpoena directing their return 
from prison so that they might tes¬ 
tify at hearing on petition for writ, 
since such hearing was not a “trial 
of any issue upon an indictment or 
affidavit.’’ 

Ind.—Carman v. State, 196 N.E. 78, 
208 Ind. 297. 

79. Colo.—Agnes v. People, 93 P.2d 
891, 104 Colo. 527. 

80. La.—State v. Varnado, 97 So. 
865, 154 La. 575. 

81- S.C.—State v. Smith, 2 S.C.L. 62. 

82. Ala.—Scott v. State, 41 So.2d 
630, 34 Ala.App. 519—Freeland v. 
State, 40 So.2d 339, 34 Ala.App. 
313, certiorari denied 40 So.2d 344, 
252 Ala. 242. 

Or.—State ex rel. Gladden v. Loner- 
gan, 269 P.2d 491, 201 Or. 163. 
Tex.—Cothren v. State, 141 S,W.2d 
594, 139 Tex.Cr. 644. 

70 C.J. p 37 note 58. 

Continuances because of absence of 
witnesses in criminal cases gener¬ 
ally see Criminal Law §§ 486-494. 
Denial not abuse of discretion 

(1) Where accused was permitted 
to make a written showing for an 
absent subpoenaed witness, and pro¬ 
bative value of testimony of absent 
witness was questionable, even had 
he appeared in person, and absent 
witness was engaged in another case, 
refusal of trial court to grant a 
continuance because of absence of 
witness was not an abuse of dis¬ 
cretion. 

Ala.—Scott v. State, 41 So.2d 630, 34 
Ala.App. 519. 

(2) Where trial court refused to 
continue case because of absence of 


witnesses on day case was called for 
trial but counsel for accused refused 
to put state on showings and asked 
for extraordinary compulsory proc¬ 
ess to obtain attendance of the ab¬ 
sent witnesses, whereupon request 
was granted and case was passed 
until next day, and thereafter coun¬ 
sel for accused instructed sheriff 
not to serve attachments and took on 
the defense the entire responsibility 
of having witnesses in court the 
next day, and on the next day the 
witnesses were not present, denial 
of motion for continuance and re¬ 
fusal to put state on showings for 
the absent witnesses was not abuse 
of discretion. 

Ala.—Freeland v. State, 40 So.2d 339, 
34 Ala.App. 313, certiorari denied 
40 So.2d 344, 252 Ala. 242. 

83. H.I.—State v. Rossi, 43 A.2d 
323, 71 R.L 284. 

70 C.J. p 37 note 59. 

84. R.X.—State v. Rossi, supra. 

70 C.J. p 37 note 60. 

Motion for continuance Is proper 
remedy where accused is unable to 
discover address of witness and have 
process served. 

La.—State v. Swails, 76 So.2d 523, 
226 La, 441, certiorari denied 75 
S.Ct 574, 348 U.S. 983, 99 L.Ed. 
765. 

A trial can be delayed under 
proper circumstance, if request is 
made, while further efforts are made 
to get witnesses whose appearance is 
considered essential to the defense. 
Md.—Copeland v. Wright, 53 A.2d 
553, 188 Md. 666. 
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Where accused did not state what 
he expeoted to prove by absent wit¬ 
ness and it was not shown that 
witness was not in the county at the 
time of trial, denial of a continuance 
was not error. 

Tex.—Cothren v. State, 141 S.W.2d 
594, 139 Tex.Cr. 644. 

85. Or.—State ex rel. Gladden v. 
Lonergan, 269 P.2d 491, 201 Or. 
163. 

Admissions to prevent continuances 
in criminal cases generally see 
Criminal Law § 494. 

Admission of truth 
It is not error for the court to 
overrule a motion for a continuance 
based on the absence of witnesses, 
where the opposite party is willing 
to admit, and does admit, that the 
testimony expected of such witness¬ 
es would be the truth. 

Ga.—May v. State, 195 S.E. 196, 
185 Ga. 335. 

86. V.S.—V. S. v. Burr, C.C.Va., 
25 F.Cas.No. 14,69 2d, Brunn.Col. 
Cas. 493, 2 Wheel.Cr. 573. 

87. Wash.—State v. Grimes, 35 P. 
361, 7 Wash. 445. 

88. U.S.—U. S. v. Stewart, D.C.S.C., 
44 F, 483. 

Compulsory process at ■ public ex¬ 
pense generally see supra § 7. 

89. Wyo.—State v. Crocker, 40 P. 
681, 5 Wyo. 385. 

90. S.D.—State v. Keliher, 194 N.W. 
657, 46 S.D. 484. 

91. Del.—State v. Roberts, 78 A. 
305, 25 Del. 140, affirmed 79 A. 396, 
25 Del. 385, Ann.Cas.l914D 1266. 
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§ 9 WITNESSES 

§ 9. - Witnesses against Whom Compul¬ 

sory Process May Issue 

The constitutional right to compulsory process re¬ 
quires such process for, and only for, competent, material, 
and resident witnesses whose expected testimony will be 
admissible, but the fact that it may reasonably be antici¬ 
pated that the witness sought to be summoned will re¬ 
fuse to testify on the ground of self-incrimination does 
not Justify a denial of compulsory process. 

A court is not required to issue compulsory process 


for any one whom accused may designate as a wit¬ 
ness ; 92 the constitutional right to compulsory proc¬ 
ess requires such process for, and only for, compe¬ 
tent, 93 material, 94 and resident 95 witnesses whose 
expected testimony will be admissible. 96 Within 
these limitations accused may obtain the attendance 
of any witnesses he cares to use, 97 including wit¬ 
nesses subpoenaed by the state. 98 The right to have 


92. S.C,—State v. Pope, 58 S.E. 815, 
78 S.C. 2f>4. 

70 C.J. p 37 note 67. 

93. La.—State v. Robertson, 63 So. 
363, 133 La. 806. 

70 C.J. p 37 note 68. 

Guaranty of due process as not 
including right to testimony of 
witnesses who are incompetent see 
Constitutional Law § 589. 
Reinstatement of subpoena after de¬ 
nial of suppression 
Where court denied motions of 
those accused before trial to suppress 
alleged evidence obtained by the gov¬ 
ernment by alleged tapping of tele¬ 
phone wires, subpoenas of those 
accused could bo reinstated at the 
trial to bring witnesses to the court 
at any stage of the trial as deter¬ 
mined by accused, to give such 
evidence as might be found relevant 
to the case. 

U.S.—IT. H. v. Frankfeld, P.C.Md., 
100 F.Supp. 934. 

94. Cal.—People v. Crawford, 252 
I\2d 963, 115 C.A.2d 838. 

Fla.—Tilghman v. State, 51 So. 2d 
785. 

Nev.—Corpus Juris cited in State v. 
Fouquotte, 221 !\2d 404, 410, 67 
Nev. 505, certiorari denied Fou¬ 
quette v. State, 71 S.Ct. 799, 341 
U.S. 932, 95 L.Ed. 1361, certiorari 
denied 72 S.Ct. 369, 342 U.S. 928, 
90 L.Kd, 091. 

Tex.—Cothren v. State, 141 S.W.2d 
594, 139 Tex,Or. 644. 

70 C.J. p 38 note CO. 

Showing of materiality 

(1) A showing of the testimony 
expected of the witness has been 
held necessary. 

Ala.—Palmer v. Stato, 51 So. 358, 165 
Ala. 129. 

Puerto Rico.—people v. Bernard, 32 
Puerto Kleo 788. 

(2) This is true at least where it 
Is sought to summon him at the ex¬ 
pense of the county or state. 

Fla.—Crews v. State, 196 So. 590, 
14 3 Fla. 263. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L.R.2d 711, cer¬ 
tiorari denied Blount v. State of 
Oregon. 74 S.Ct. 711, 347 U.S. 962, 
98 L.Kd. 1105. 

70 O.J. p 38 note 69 M (2). 

<3) Tlw requisite finding of mate¬ 
riality of testimony of witnesses 


subpoenaed at public expense can 
only be made on a basis of an afll- 
davit or other competent evidence 
setting forth facts to which pro¬ 
posed witness would testify. 

Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L.R.2d 711, cer¬ 
tiorari denied Blount v. Stato of 
Oregon, 74 S.Ct. 711, 347 U.S. 962, 
98 L.Ed. 1105. 

(4) The court may properly refuse 
to permit calling of secretary of 
state and witnesses similarly cir¬ 
cumstanced until those accused in¬ 
form court what testimony would 
be expected from such witnesses. 
D.C.—May v. U. S., 175 F.2d 994, 84 

U.S.App.D.C. 233, certiorari denied 
70 S.Ct. 58, 338 U.S. 830, 94 L.Ed. 
505, order withheld 70 S.Ct. 80, 
rehearing denied 70 S.Ct. 154, 338 
U.S. 882, 94 L.Ed. 542—Garsson 

v. U. S., 175 F.2d 994, 84 U.S.App. 
P.C. 233, certiorari denied 70 S.Ct. 
58, two cases, 338 U.S. 830, 94 
L.Ed. 505, order withheld 70 S.Ct. 
81, two cases, 338 U.S. 854, motion 
denied 70 S.Ct. 94, 95, rehearing 
denied 70 S.Ct. 154, 155, 338 U.S. 
882, 94 L.Ed. 542. 

(5) Where an important issue was 
whether accused’s confession was 
voluntary, a sufficient showing of | 
the materiality of the testimony of 
a proposed witness was shown where 
he would allegedly testify that a 
police officer demanded that accused 
make the confession or the officer 
would hold the witness as an acces¬ 
sory and that the accused made the 
confession to keep the witness out 
of the charge. 

Cal.—People v. Brewer, 79 P.2d 98, 
26 O.A.2d 267. 

Testimony useless because of im¬ 
pairment of credibility 

Failure to bring witness from 
west coast to east coast to testify 
In defense of accused was not error, 
where credibility of witness would 
have been so far impaired by wit¬ 
ness' second aflidavit as to make 
witness' testimony useless to ac¬ 
cused. 

U.S.—U. S. v. Ohiarella, C.A.N.Y., 
184 F.2d 903, modified on other 
grounds 187 F.2d 12, reargument 
denied 187 F.2d 870, vacated on 
other grounds Ohiarella v. U, S., 71 
S.Ct. 1004, 341 U.S, 946, 95 L.Kd. 
1370, certiorari denied Pietraniella 

358 


v. U. S., 71 S.Ct. 1009, 341 U.S. 956, 
95 L.Ed. 1377. 

95. Colo.—Baker v. People, 209 P. 
791, 72 Colo. 68. 

Tex.—Cothren v. State, 141 S.W.2d 
594, 139 Tex.Cr. 644. 

70 C.J. p 38 note 70. 

Residence of witness and place 
whore attendance may be required 
in general see infra § 17. 
Witnesses outside state 

(1) The constitutional right of ac¬ 
cused in criminal case to compulsory 
process to secure attendance of wit¬ 
nesses does not extend to process 
for witnesses residing in another 
stato outside court’s jurisdiction. 
Kan.—Burns v. Amrine, 131 P.2d 

884, 156 Kan. 83. 

(2) Obtaining attendance of wit¬ 
nesses from without the state under 
Uniform Act to Secure the Attend¬ 
ance of Witnesses from Without the 
State in Criminal Cases see infra § 
17. 

In. Louisiana 

(1) Rule that accused who has 
taken all legal precautions and used 
reasonable diligence to procure wit¬ 
nesses is entitled to compulsory 
process to procure their attendance 
applies to witnesses from other par¬ 
ishes. 

La.—State v. Hattaway, 156 So. 169, 
180 La. 12. 

(2) However, the summoning of a 
witness from another parish is a 
matter of judicial discretion rather 
than a matter of right. 

La.—State v. Bavis, 97 So. 449, 154 
La. 295—State v. Nix, 35 So. 917, 
111 La. 812. 

(3) In applying for a subpoena for 
a witness in another parish, accused 
must state the parish in which the 
witness resides. 

La.—State v. Thornton, 22 So. 315, 
49 La.Ann. 1007. 

(4) He must also state what he 
expects to prove by him. 

La.—State v, Nix, supra. 

90. Fla.—Tilghman v. State, 51 So. 
2d 785. 

Iowa.—State v. Berger, 90 N.W. 621. 

97. Okl.—Ex parte Tidwell, 239 P.2d 
524, 95 Okl.Cr. 53. 

98. A rlz. —Rosser v. State, 42 P.2d 
613, 45 Aria. 264. 

Cal.—People v. Simon, 236 P.2d 855, 
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compulsory process for a witness does not deprive 
the witness of his right to claim his constitutional 
privilege of refusing to testify to matters which will 
incriminate him," and the fact that it may reason¬ 
ably be anticipated that the witness sought to be 
summoned will refuse to testify on the ground of 
self-incrimination does not justify a denial of com¬ 
pulsory process. 1 

Codefendant . Where a prosecution is dismissed 
as to a codefendant, the remaining defendant is en¬ 
titled to process to compel his codefendant to remain 
and testify as a witness. 2 

Witnesses outside United States. The constitu¬ 
tional guaranty of compulsory process in criminal 
cases does not ordinarily extend beyond the bound¬ 
aries of the United States, 3 and the federal courts 
have been held to be without power to subpoena 
aliens resident in foreign countries. 4 

§10. -Actual Attendance or Presence 

A guaranty of compulsory process for the attendance 
of witnesses does not amount to a guaranty of their ac¬ 
tual attendance or preclude a lawful trial in their ab¬ 
sence. 

While a guaranty of compulsory process for ob¬ 
taining witnesses means that accused is entitled, as 
a matter of right, to invoke the aid of the law to 
compel the personal attendance and actual presence 
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of his witnesses at the trial when their presence is 
procurable, 5 it does not amount to a guaranty of 
the actual attendance of such witnesses 6 and their 
absence does not show a denial of any constitutional 
right, 7 or preclude a lawful trial. 8 

§ 11. - Number 

Under some statutes the number of witnesses who 
may be summoned on behalf of the accused is limited, 
unless, in applying for a larger number, he shows that 
such witnesses are material, and a statutory limitation of 
the number of witnesses the accused may summon at 
public expense is not a violation of the right to compul¬ 
sory process, and it has been held within the power of 
the court to limit the number of witnesses on any single 
point and curtail cumulative evidence. 

Under some statutes the number of witnesses who 
may be summoned on behalf of accused is limited, 9 
unless, in applying for process for a larger number, 
he shows that such witnesses are material, 10 in 
which case the additional witnesses must be sum¬ 
moned. 11 A statutory limitation of the number of 
witnesses which may be summoned for accused at 
public expense is not a violation of the right of ac¬ 
cused to compulsory process. 12 While a rule of 
court limiting the number of witnesses to be sum¬ 
moned on behalf of a person accused of crime has 
been held unauthorized and void, 13 it has also been 
held to be within the power of the court to limit the 
number of witnesses on any single point and curtail 


107 C.A.2d 105, certiorari denied 
72 S.Ct. 645, 343 U.S. 911, 96 L.Ed. 
1327. 

Okl.—Ex parte Tidwell, 239 P.2d 524, 

95 Okl.Cr. 53. 

Wash.—State v. Bobbins, 169 P.2d 
246, 25 Wash.2d 110. 

99. Pa.—Commonwealth v. Ham¬ 
burg Magistrate, 158 A. 629, 104 
Pa. Super. 221. 

1. N.T.—!People v. Wells, 5 N.E.2d 
206, 272 N.Y. 215. 

2. Utah.—State v. Hartman, 119 P. 
2d 112, 101 Utah 298. 

3. U.S.-—U. S. v. Hofmann, D.C. 
N.Y., 24 F.Supp. 847. 

Citizen residing abroad as amenable 
to process requiring him to appear 
as witness in federal courts see 
Federal Courts § 131 a. 

4. U.S.—Iva Ikuko Toguri D’Aquino 
v. U. S., C.A.Cal., 192 F.2d 338, 
certiorari denied 72 S.Ct. 772, 343 
U.S. 935, 96 L.Ed. 1343, rehearing 
denied 72 S.Ct. 1053, 343 U.S. 958, 

96 L.Ed. 1358, rehearing denied 73 

S.Ct. 786, 345 U.S. 931, 97 L.Ed. 
1361, and rehearing denied, C.A., 
203 F.2d 390. 

U. S. v. Best, D.C.Mass., 76 F. 
Supp. 138. 

D.C.—Burgman v. U. S., 188 F.2d 
637, 88 U.S.App.D.C. 184, certiorari 


denied 72 S.Ct. 64, 342 U.S. 838, 
96 L.Ed. 634—Gillars v. U. S., 
182 F.2d 962, 87 U.S.App.D.C. 16. 

5. S.D.—State v. Wilcox, 114 N.W. 
687, 21 S.D. 532. 

70 C.J. p 38 note 75. 

6. Cal.—Ex parte Bagwell, 79 P.2d 
395, 26 C.A.2d 418. 

Md.—State ex rel. Battee v. Warden 
of Md. House of Correction, 60 
A.2d 187, 191 Md. 751—Blount v. 
Wright, 55 A.2d 709, 189 Md. 294— 
Copeland v. Wright, 53 A.2d 553, 
188 Md. 666—Edmondson v. Brady, 
52 A.2d 96, 188 Md. 96. 

70 C.J. p 38 note 76. 

Witnesses in prison 

(1) A deposition may be substi¬ 
tuted for the testimony of a witness 
in prison. 

Cal.—People v. Puttman, 61 P. 961, 
129 C. 258. 

Ex parte Bagwell, 79 P.2d 395, 
26 C.A.2d 418. 

(2) Power of court to compel or 
refuse to require personal attend¬ 
ance of convict see infra § 14. 

7. Md.—State ex rel. Battee v. 
Warden of Md. House of Correc¬ 
tion, 60 A.2d 187, 191 Md. 751— 
Blount v. Wright, 55 A.2d 709, 189 
Md. 294. 


8. S.C.—State v. Pope, 58 S.E. 815, 
78 S.C. 264. 

9. La.—State v. Freddy, 41 So. 436, 
117 La. 121, 116 Am.S.B. 195. 

Mont.—State v. O'Brien, 43 P. 1091, 
44 P. 399, 18 Mont. 1. 

10. Mont.—State v. O’Brien, supra. 
70 C.J. p 38 note 80. 

11. La.—State v. Freddy, 41 So. 436, 
117 La. 121, 116 Am.S.B. 195. 

12. La.—State v. Nathaniel, 26 So. 
1008, 52 La.Ann. 558. 

Right of accused to compulsory proc¬ 
ess at public expense generally 
see supra § 7. 

Good character of accused 

Statute providing that the number 
of witnesses which accused may 
call to prove his good character 
shall not exceed a certain limit, un¬ 
less he shall provide for the payment 
of the fees for the witnesses called 
in excess thereof, does not violate 
the constitutional provision that he 
shall have compulsory process to 
procure the attendance of his wit¬ 
nesses. 

Ohio.—State v. Stout, 49 Ohio St. 
270, 30 N.E. 437. 

13. Ark.—Aikin v. State, 25 S.W. 
840, 58 Ark. 544. 

Mo.—State v. Gideon, 24 S.W. 748, 
119 Mo. 94, 41 Am.S.R. 634. 
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§§ 11-13 WITNESSES 

cumulative evidence, 14 especially where it is sought 
to compel attendance of cumulative witnesses at 
public expense. 15 

§ 12* - Use of Testimony of Absent Wit¬ 

ness 

While the constitutional guaranty of compulsory 
process for witnesses does not take from the court 
its discretion as to granting or refusing continuanc¬ 
es, a reasonable opportunity to make the process 
effective must be afforded and, if necessary for this 
purpose, a continuance must be granted, but at least 
in some jurisdictions, a continuance may be denied 
where the prosecution makes a satisfactory admis¬ 
sion as to the testimony the witnesses would give, if 
present, as discussed supra § 8. 

Examine pocket parts for later cases. 

§ 13. - Process and Service Thereof 

As guaranteed by constitutional provisions, compul¬ 
sory process for a witness necessarily includes adequate 
means to secure his presence or the advantages which 
would flow therefrom, and Includes not only the issuance 
and service of a subpoena, but also extraordinary process 
consisting of an attachment or warrant of arrest, where 
tiie witness has failed to obey the subpoena served. 

As guaranteed by constitutional provisions, com- 
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pulsory process for a witness necessarily includes 
adequate means to secure his presence or the ad¬ 
vantages which would flow therefrom. 16 It signifies 
and means a process which will compel the attend¬ 
ance of the witness; 17 a process which will bring a 
witness into court who refuses to come without. 18 
It requires the court to exercise its powers, by the 
processes usual and known to the law, to compel the 
attendance of witnesses on behalf of accused; 19 and 
it includes not only ordinary process consisting of a 
subpoena, 20 but also extraordinary process consist¬ 
ing of an attachment or warrant of arrest, where 
the witness has failed to obey the subpoena served. 21 

Furthermore, compulsory process, as guaranteed 
by constitutional provisions, includes a right not 
only to have process issued 22 but also to have it 
served 23 or a good and sufficient reason shown for 
lack of service; 24 and it is contemplated that the 
officer in whose hands the process is placed shall 
make diligent efforts to serve it, 25 although it has 
been held that public officials have no duty to locate 
or assist accused in locating a witness whose where¬ 
abouts is unknown to them or to accused. 26 

On the other hand, it is sufficient if accused is 
given process substantially equal to that accorded 
the prosecution; 27 one defendant may not properly 


14. D.C.—Burg-man v. U. S., 188 F. 
2d 637, 88 U.S.App.D.C. 184. cer¬ 
tiorari denied 72 S.Ct 64. 342 U.S. 
838, 96 L.Ed. 634. 

Befusal of process for five hun¬ 
dred and flfty witnesses desired by 
accused on motion for change of 
venue in murder prosecution, where¬ 
in court permitted one hundred wit¬ 
nesses to bo summoned from list 
of accused, was held not error. 

Miss.—Owens v. State, 152 So. 651, 
169 Mias. 141. 

15. D.C.—Burgman v. U. 188 P. 
2d 637, 88 U.S.App.D.C. 184, cer¬ 
tiorari dunied 72 S.Ct. C4, 342 U.S. 
838, 96 L.Ed. 634. 

10 . S.D.—State v. Wilcox, 114 H.W. 
G87, 21 S.D. 532, 

Bight includes judicial enforce¬ 
ment of such process and essential 
benefits thereof. 

Fla,—State ox rol. Brown v. Dowell, 
167 So. C87, 123 Fla, 785. 

17. Mo.—Ex parte Marmaduke, 4 
S.W. 91, 91 Mo. 238, 60 Am.R. 250. 
18* Mo,—Ex parte Marmaduke, su¬ 
pra. 

19. Ala.—Parsons v. State, 38 So. 
2d 209, 251 Ala. 467—Childress v. 
State, 5 So. 775, 86 Ala. 77. 

Scott v. State, 41 So.2d 630, 34 
Alo.App. 519—Freeland v. State, 
40 So.2d 339, 34 Ala.App. 313, cer¬ 
tiorari denied 40 So.2d 344, 252 
Ala. 242. 


Fla.—State ex rol. Brown v. Dewell, 
167 So. 687, 123 Fla. 785. 

20. Ky.—Powers v. Commonwealth, 
70 S.W. 644, 1050, 71 S.W. 494, 114 
Ky. 237, 24 Ky.L. 1007. 

70 C.J. p 39 noto 90. 

21. Ala.—Scott v. State, 41 So.2d 
630, 34 Ala.App. 519. 

70 C.J. p 39 note 91. 

Attachment to compel attendance of 
witnesses in general sec infra { 29. 
Until witness has placed himself 
in contempt extraordinary compulso¬ 
ry process, such as attachment, is 
not to he resorted to. 

Ala.—Scott v. State, 41 So.2d 630, 34 
AlaApp, 519. 

Bight to attachment Is not abso¬ 
lute, but exists only when the cir¬ 
cumstances and conditions are such 
as to call legally for that right. 

Ala.—Scott v. State, supra. 

La.—State v. Stewart, 41 So, 798, 117 
La. 476, error dismissed 28 S.Ct. 
262, 207 U.S. 584. 52 L.Ed. 351. 

22. U.S.—Brewer v. Hunter, C.C.A. 
Kan., 163 F.2d 341—Wallace v. 
Hunter, C.C.A.Kan., 149 P.2d 59— 
Caseboer v. Hudspeth, C.C.A.Kan., 
121 F.2d 914, certiorari denied 62 
S.Ct. 1272, 316 U.S. 683, 86 L.Ed. 
1756, rehearing denied 63 S.Ct 23, 
317 U.H. 704, 87 L.Ed. 562. 

Ky.—Hoskins v. Commonwealth, 287 
S.W. 924, 216 Ky. 358, 
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Md.—Edmondson v. Brady, 52 A2d 
96, 188 Md. 96. 

23. U.S.—Brewer v. Hunter, C.C.A 
Kan., 163 F.2d 341—Wallace v. 
Hunter, C.C.A.Kan., 149 F.2d 69— 
Oasebeer v. Hudspeth, C.C.A.Kan., 
121 P,2d 914, certiorari denied 62 
S.Ct. 1272, 316 U.S. 683, 86 L.Ed. 
1755, rehearing denied 63 S.Ct 23, 
317 U.S. 704, 87 L.Ed. 562. 

70 C.J. p 39 note 93. 

24. Ky.—Fugato v. Commonwealth, 
260 S.W. 338, 202 Ky. 609. 

25. La.—State v. Copola, 102 So. 82, 
157 La. 98. 

70 C.J. p 39 note 95. 

20 . Cal.—People v. Bailey, 206 P.2d 
418, 91 CA.2d 578, certiorari de¬ 
nied Bailey v. Heinzo, 70 S.Ct 515, 
339 U.S. 905, 94 L.Ed. 1334, 
Court's refusal to require witness 
to disclose address of another wit¬ 
ness was not error, the proper reme¬ 
dy being a motion for continuance 
of trial until subpoena could be 
served. 

La.-—State v. Swails, 76 8o.2d 523, 
226 La. 441, certiorari denied 75 
S.Ct 574, 348 U.S. 983, 99 L.Ed. 
766. 

27. D.C.—Blackmer v. U. S., 49 F.2d 
523, 60 App.D.C. 141, affirmed 52 
S.Ct 252, 284 U.S* 421, 76 L.EHL 
376. 
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claim that he is denied compulsory process as to a 
codefendant where such codefendant is already in 
court by compulsory process; 28 accused is given 
all the protection to which he is entitled where he is 
awarded compulsory process, under which a witness 
is bound over under recognizance to appear, and 
where a bench warrant is subsequently issued for 
the arrest of the witness; 29 there is no guaranty 
that there shall be more than ordinary diligence on 
the part of the officers to whom the service of the 
process is intrusted; 30 and under some circum¬ 
stances the refusal to issue, or the withholding of, an 
attachment for a witness or other means of com¬ 
pelling his attendance may not be an abuse of dis¬ 
cretion 31 or deprive accused of any substantial 
right. 32 

Order for subpoena or attendance . No subpoena 
should be issued in behalf of accused to compel the 
attendance of witnesses at the expense of the state 
or county without an order of court having been first 
obtained. 33 An order for the attendance of a wit¬ 
ness in a criminal case from a neighboring- parish 
stands good until revoked, 34 or until, to the knowl¬ 
edge of accused, such witness has removed from 
such parish, 35 and need not be renewed at the suc¬ 


ceeding terms of court when the case has gone 
over. 36 

§ 14. Persons Who May Be Required to 

Appear and Testify 

a. In general 

b. Convicts and other prisoners 
a. In General 

The process of the courts may always be invoked to 
require competent witnesses to appear and testify as to 
any relevant facts within their knowledge, but no private 
litigant has a right to ask them to go beyond that and 
according to the policy of a few states females are not 
ordinarily required to attend a trial. 

Any competent person may be called by due proc¬ 
ess to testify in a case pending in court; 37 and, as 
discussed supra § 2, persons summoned as witnesses 
by competent authority are under an obligation to 
further the administration of justice by appearing 
and testifying. The process of the courts may al¬ 
ways be invoked to require witnesses to appear and 
testify as to' any relevant facts within their knowl¬ 
edge, 38 regardless of their personal convenience or 
preference ; 39 but no private litigant has a right to 
ask them to go beyond that. 40 The fact that writ- 


28. La.—State v. La Rocca, 121 So. 
744, 168 La. 204. 

29. S.C.—State v. Pope, 58 S.E. 815, 
78 S.C. 264. 

30. Ga.—Smith v. State, 44 S.E. 817, 
118 Ga. 61. 

31. Ala.—Martin v. State, 28 So. 92, 
125 Ala. 64. 

70 C.J. p 39 note 1. 

Circumstances warranting- refusal 

(1) Where accused was permitted 
to make a written showing for an 
absent subpoenaed witness, and pro¬ 
bative value of testimony of absent 
witness was questionable, even had 
he appeared in person, and absent 
witness was engaged in another case, 
refusal of trial court to issue an 
attachment for the absent witness 
was not an abuse of discretion. 

Ala.—Scott v. State, 41 So.2d 630, 

34 Ala.App. 519, 

(2) Where it was not shown that 
nonattendance of witness was prej¬ 
udicial to accused and two reputable 
physicians certified that witness was 
pregnant and expected to become a 
mother the week following the trial 
and that it would be dangerous to 
her life and well being to compel her 
attendance, refusal to require at¬ 
tendance of witness was not an 
abuse of discretion. 

Pa.—Commonwealth v. Kent, 49 A. 
2d 388, 355 Pa. 146. 

32. Cal.—People v. Saenz, 195 P. 
442, 50 C.A. 382. 

70 C.J. p 39 note 2. 


33. Wash.—State v. Graves, 43 P. 
376, 13 Wash. 485. 

34. La.—State v. Fairfax, 31 So. 
1011, 107 La. 624. 

35. La.—State v. Fairfax, supra. 

36. La.—State v. Fairfax, supra. 

37. Pa.—Commonwealth v. Fisher, 
198 A. 925, 131 Pa.Super. 117— 
Cohen v. Continental Casualty Co., 
89 Pa.Super. 367. 

70 C.J. p 39 note 7. 

The government has a right to 
adduce the testimony of every citi¬ 
zen in criminal prosecutions sub¬ 

ject to the constitutional right of 
the witness not to incriminate him¬ 
self by his own testimony. 

U.S.—Rogers v. U. S., C.A.Colo., 179 
F.2d 559, certiorari denied Bary v. 
U. S., 70 S.Ct. 978, 339 U.S. 958, 

94 L.Ed. 1369, and, Kleinbord v. 

U. S., 70 S.Ct. 979, 339 U.S. 958, 

94 L.Ed. 1369, and reversed on 

other grounds Blau v. U. S., 71 S. 
Ct. 301, 340 U.S. 332, 95 L.Ed. 306, 
and affirmed Rogers v. U. S., 71 
S.Ct. 438, 340 U.S. 367, 95 L.Ed. 
344, 19 A.L.R.2d 378, rehearing 

denied 71 S.Ct. 619, 341 U.S. 912, 

95 L.Ed. 1348. 

Persons giving bail, subject to 
their privileges as witnesses, are 
compellable to attend and testify to 
assist court in carrying out its judi¬ 
cial duty of committing those ac¬ 
cused to imprisonment. 

U.S—Field v. U. S., C.A.2, 193 F.2d 

86 . 


38. N.Y.—In re Ebbets’ Will, 280 NT. 
Y.S. 710, 155 Misc. 870. 

Ohio.—Ex parte Frye, 98 N.E.2d 
798, 155 Ohio St. 345. 

70 C.J. p 39 note 9. 

Irrespective of the nature of facts 
of litigation persons having knowl¬ 
edge of such facts may be required 
to testify to them. 

N.J.—Stanton v. Rushmore, 169 A. 
721, 112 NT.J.Law 115. 

39. N.Y.—In re Ebbets' Will, 280 
N.Y.S. 710, 155 Misc. 870. 

40. Pa.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. City of Philadelphia, 
105 A. 630, 262 Pa. 439, 2 A.L.R. 
1573. 

Where no showing is made as to 
what evidence party desired to ob¬ 
tain from witness or that desired 
evidence was material and there was 
no demand that he be required to 
attend, and no request for continu¬ 
ance was made and it appeared by 
physician's certificate that witness 
was unable to attend because of his 
health, and opposing counsel con¬ 
sented to introduction in evidence 
of his deposition, there was no abuse 
of discretion by court in not com¬ 
pelling attendance. 

Colo.—Gottesleben v. Luckenbach, 
231 P.2d 958, 123 Colo. 429. 

Where it appears that witness can 
give no relevant testimony, his at¬ 
tendance should not be required. 

D.C.—Overholser v. De Marcos, 149 
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§§ 14r“15 WITNESSES 

ten statements have been obtained from certain per¬ 
sons by threats and duress does not preclude the use 
of such persons as witnesses at the trial. 41 A party 
causing a witness to attend trial has no vested right 
in his testimony, but he may be called to the wit¬ 
ness stand by either side. 42 Independent of any 
statute, a party has a right to examine at the trial 
a hostile or adverse witness. 43 

Females. According to the policy of a few states 
females are not ordinarily required to attend a 
trial, 44 although their personal attendance at the 
trial may be required if special and sufficient rea¬ 
sons for the necessity of their attendance are as¬ 
signed. 45 

Interpreter . Except in case of necessity, 46 the 
court will not compel the attendance of an interpre¬ 
ter who has neglected to obey a subpoena. 47 

b. Convicts and Other Prisoners 

It is within the power of a court to compel the at¬ 
tendance as a witness of a person confined in prison or 
in a state hospital for the criminal insane, when such 
appearance is necessary in a proper proceeding, but the 
court may in its discretion refuse to require personal 
attendance. 

It is within the power of a court to compel the 
attendance as a witness of a person confined in jail 
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or state prison, 43 or in a state hospital for the 
criminal insane, 45 when it appears to the satisfac¬ 
tion of the court that such attendance is necessary 56 
in a proper proceeding. 51 However, the court may 
in its discretion refuse to require the personal 
attendance of a convict or prisoner; 52 and a federal 
court has refused to grant process for the production 
of a prisoner confined in a state prison under sen¬ 
tence for a crime which rendered him incompetent 
as a witness if objected to. 53 

§ 15. - Parties and Interested Persons 

A party Is not required to attend the trial unless the 
opposite party has secured his attendance as a witness 
by the process of the court, and this may be done not 
only with respect to adverse parties, but also with re¬ 
spect to persons adversely interested, under statutes so 
providing, in the same manner as any other witness, 
although the rule at common law was otherwise. 

A party is not required to attend court during the 
trial 54 unless the opposite party has secured his at¬ 
tendance as a witness by the process of the court. 55 
The physical presence of a party can be compelled 
only in the same manner as any other witness. 56 As 
in the case of any witness, the proper means of 
compelling the attendance of a party as a witness 
is a subpoena, as discussed supra § 20, and not an 
order of court requiring attendance. 57 At common 


F.2d 22, 80 U.S.App.P.C. 91. cer¬ 
tiorari denied (55 S.Ct. 1570, 325 
U.S. 889, 89 Ij.lOd. 2002, rehearing 
denied 6G S.Ot. 10, 326 U.S. 806, 
00 UKd. 490. 

41. Ky.—Hanks v. Commonwealth, 
68 S.W.2d 394, 248 Ky. 203. 

42. Okl.—Southwestern Cotton Oil 
Co. v. Fust on, 47 P.2d 111, 173 
Okl. 185. 

43. Win.—Hyan v. Oshkosh Gas 
Bight Co., 3 20 N.W. 264, 138 Wis. 
406. 

70 C.JT. p 39 note 12. 

Adverse party or person adversely 
interested see infra § 15. 

44. <3a,—Life & Casualty Ins. Co. 
of Tennessee v. Burkett, 144 S.I0. 
29, 38 <Ja.App. 328. 

70 C.J. p 40 note 13. 

45* Ala.—Kx parts Brooks, 32 So.2d 
534, 249 Ala. 606. 

70 C.J. p 40 note 15. 

43. U.S.—Kx parte Itoelker, D.O. 
Mass., 20 F.Cns.No.l 1,995, 1 Sprague 
276. 

47* U.S.—Kx parte Itoclkor, supra. 

48* Oil.'—People v. Smith, 239 I\2d 

406, 108 O.A.2d 696. 

Mo.—State v. Bsgges, 169 S.W.2d 

407, 350 Mo. 984. 

N.U—Hager v. Uomuth, 276 N.W. 
668, 68 N.I). 84. 

Or.—State ex rel. Gladden v. Boner- 
gun, 269 P.2d 491, 201 Or. 163. 


Tex.—Bee v. State, 70 S.W.2d 100, 
125 Tex.Cr. 622. 

70 C.J. p 41 note 29—13 C.J. p 921 
note 37. 

No substantial right of prisoner 

may ho adversely affected by exer¬ 
cise of court's discretion to require 
production of prisoners to testify. 
Cal.—People v. Smith, 239 I\2d 466, 
108 C.A.2d 696. 

49. U.S.—In re Thaw, Pa., 166 F. 71, 
91 C.O.A. 657, Ann.Cas.lD15I> 1025. 

50. Cal.—People v. Puttman, 61 P, 
901, 129 C. 258. 

Materiality shown 

On hearing of petition of aeeused 
for writ of habeas corpus ad testi¬ 
ficandum, a showing that prisoner 
named in petition would testify that 
prisoner was one of persons who 
committed robbery and that aeeused 
did not participate in robbery, com¬ 
put'd with rule that court on hear¬ 
ing of petition for writ should re¬ 
quire strict proof of materiality of 
testimony, and quashing of order 
for writ, because of refusal of at¬ 
torney for accused to agree to con¬ 
fine examination of prisoner to offer 
of proof made In support of motion 
for writ, violated constitutional 
right of accused to have process to 
(*ompei attendance of witnesses in 
defendant's behalf. 

Mo.—State v. liagges, 169 S.W.2d 
407, 350 Mo. 984. 
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51. No criminal action or grand 
jury investigation pending 

Where affidavit of district attorney 
on which an order was entered di¬ 
recting warden of state prison to de¬ 
liver prisoner to district attorney 
for purpose of being Interrogated 
with respect to an investigation 
being conducted by district attorney 
failed to show that any criminal ac¬ 
tion was pending, or that there was 
any Investigation pending before 
grand Jury in which prisoner's testi¬ 
mony was sought, ordor was a 
nullity. 

N.V.—People ex rel. Scalise v. Ward¬ 
en of Kighth Hist., New York City 
Prison, 29 N.Y.S.2d 277, 176 Misc. 
816. 

S3. Uah—People v. Townsend, 151 
P. 745, 28 O.A. 204. 

70 CJ. p 41 note 32. 

5 3 . xr.K,—U. a v. Barofield, D.C. 
Tex,, 23 F. 136. 

54. Mich.—Bauer v. Bauer, 142 N.W. 
1074, 177 Mich. 169. 

55. Mich.—Bauer v. Bauer, supra. 

56. Wash.—Aircraft Itadio Indus¬ 
tries v. M. V. Palmer, Inc., 277 
P.2d 737, 45 Wash.2d 737. 

57. Mich.—Bauer v. Bauer, 142 N. 
W. 1074, 177 Mich. 169. 

Pa.—Hibbs v, Kobinson, 28 Pa.Dist 
781. 
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law it has been held that a party to an action 58 or 
an interested person 59 cannot be compelled to testify 
against himself; but it has also been held, without 
reference to statutory authority, that a party may 
be compelled to testify at the instance of the adverse 
party. 60 Under statutes a party to an action has 
the right to call as a witness and compel the giving 
of testimony by the adverse party 61 or a person ad¬ 
versely interested. 62 It has been held that where 
there are two defendants, and one pleads usury, the 
other defendant cannot be compelled, against his 
will, to be examined as a witness to prove the 
usury. 63 

The accused in a criminal trial cannot be com¬ 
pelled to testify. 64 


WITNESSES §§ 15-16 

§16. -Privileges and Exemptions 

a. In general 

b. Professional or expert witness 
a. In General 

A person duly summoned as a witness may assert 
any valid legal exemption in withholding his testimony 
or whatever privileges he may enjoy under common law 
or by statute, and certain exemptions from attending or, 
•having attended, giving testimony are recognized by all 
courts, such exemptions being grounded in a substantial 
individual interest which has been found to outweigh 
the public interest in the search for truth. 

A person summoned as a witness by competent 
authority has the public duty to support the admin¬ 
istration of justice or the orderly operation of the 
legislative machinery by attending the court or legis- 


58. N.J.—P. & D. Mfg. Co. v. Barnes, 
199 A. 9, 120 N.J.Law 229. 

R.I.—Rabinowitz v. Bayliss, 72 A. 

2d 668, 76 R.I. 479. 

70 C.J. p 40 note 23. 

Competency of parties and persons 
interested in event generally as 
witnesses see infra §§ 120-131. 

59. Me.—Oldtown Bank v. Houlton, 
21 Me. 501. 

70 C.J. p 40 note 24. 

60. Ohio.—State ex rel. Gill v. Volz, 
100 N.E.2d 203, 156 Ohio St. 60. 

In a case in which plaintiff seeks 

equitable relief, a trial court has au¬ 
thority to compel the attendance of 
the plaintiff and to require him to 
give testimony concerning matters 
initiated by his own actions. 

Ohio.—Raible v. Ray del, App., 110 
N.E.2d 431. 

Defendants only eyewitnesses 

In action for death, plaintiff had 
right to call on defendants who were 
only eyewitnesses, to testify. 

Mich.—Buchel v. Williams, 262 N.W. 
759, 273 Mich. 132. 

In an action for land, if plaintiff 
shows that defendant holds under 
the grantor under whom plaintiff 
claims, plaintiff makes a prima facie 
case for application of rule reliev¬ 
ing plaintiff of necessity of proving 
title into a common source, and 
plaintiff may examine defendant oral¬ 
ly to show that he holds under a 
common grantor. 

Ga.—Beetles v. Steadham, 197 S.E. 
270, 186 Ga. 110. 

Defendant in a quasi-criminal pro¬ 
ceeding may be compelled to testify 
as witness for plaintiff. 

Ala.—Ex parte Messer, 152 So. 244, 
228 Ala. 16. 

61. Ala.—Ex parte American Life 
Ins. Co., 80 So.2d 299, 262 Ala. 543 
—Keith v. Paden, 51 So.2d 9, 255 
Ala. 294 — Hughes V. Hughes, 35 
So.2d 112, 250 Ala. 519— Corpus 
Juris cited in Ex parte Brooks, 32 
So.2d 534, 535, 249 Ala. 606. 


Idaho.—Stearns v. Williams, 240 P. 

2d 833, 72 Idaho 276. 

N.Y.—Witten v. Witten, 109 N.Y.S.2d 
254. 

S.D.—State v. Sinnott, 30 N.W.2d 455, 
72 S.D. 100, certiorari denied 68 
S.Ct. 1512, 334 U.S. 844, 92 L.Ed. 
1768. 

Tex.—B. F. Avery & Sons Plow Co. 
v. Mayfield, Civ.App., Ill S.W.2d 
1134, error dismissed. 

Va.—Virginia Elec. & Power Co. v. 
Bowers, 25 S.E.2d 361, 181 Va. 542 
—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 520, 146 A.L.R. 
966. 

Wash.—State ex rel. Onishi v. Supe¬ 
rior Court for King County, 191 
P.2d 703, 30 Wash.2d 348. 

70 C.J. p 40 note 25. 

Liberal or strict construction 

(1) It has been held that a statu¬ 
tory provision permitting a party to 
call his adversary as a witness is 
remedial in character and is liberal¬ 
ly construed. 

Idaho.—Stearns v. Williams, 240 P. 
2d 833, 72 Idaho 276. 

(2) However, a statute providing 
that if any party, required by anoth¬ 
er to testify in his behalf, refuse to 
testify, it shall be lawful for court 
to dismiss the action, has been held 
to be in derogation of the common 
law and one which must be strictly 
construed. 

Va.—Virginia Elec. & Power Co. v. 
Bowers, 25 S.E.2d 361, 181 Va. 542. 
The right given to a party to pro¬ 
pound interrogatories to his adver¬ 
sary does not destroy the party's 
right to compel his adversary to tes¬ 
tify as the party’s witness in open 
court in all cases where the adver¬ 
sary is competent. 

Ala.—Hughes v. Hughes, 35 So.2d 
112, 250 Ala. 519. 

Action to recover penalty 

(1) Where complaint charged ac¬ 
cused with unlicensed operation of 
a “home," it was not error to per¬ 
mit accused to be called to testify 
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as adverse witness, since proceeding 
involved was not criminal but was 
civil suit by city to recover pen¬ 
alty. 

Ill.—City of Chicago v. Cross, 102 
N.E.2d 753, 345 Ill.App. 298. 

(2) So, action by state to recover 
penalties for violation of rules of 
railroad commission promulgated un¬ 
der conservation law is a civil action, 
in which state may call accused as 
a witness. 

Tex.—Fleishman v. State, Civ.App., 
91 S.W.2d 493. 

62. Conn.—Phelps v. Riley, 3 Conn. 
266. 

Mass.—French v. Price, 24 Pick. 13. 
Driver of vehicle causing death 
In administrator’s action for death 
of motorist who was killed when mo¬ 
torist’s automobile ran into truck 
and trailer owned by accused left on 
paved portion of highway, permitting 
administrator to call truck driver, 
who was acquitted of charge of man¬ 
slaughter, but who was still subject 
to possibility of civil suit, as ad¬ 
verse witness, was not error. 

N.M.—Hall v. Stiles, 258 P.2d 386, 
57 N.M. 281. 

Witness not adverse 

In garnishment proceedings insti¬ 
tuted by judgment creditors against 
insurer, judgment creditors’ right to 
recover against garnishee defendant 
would be dependent on assured’s 
right to so recover, and therefore 
plaintiffs’ interests being similar to 
assured’s, trial court did not err in 
refusing to allow plaintiffs to call 
assured as adverse witness. 

Mich.—De Haan v. Marvin, 49 N.W. 
2d 148, 331 Mich. 231. 

63. Ala.—Bolling & James v. Logan, 
4 Ala. 169. 

70 C.J. p 41 note 27. 

64. Ga.—McKibben v. State, 82 S.E. 
2d 148, 90 Ga.App. 8. 

Statutory rule of competency of par¬ 
ties and persons interested in event 
generally see infra § 131. 



§ 16 WITNESSES 

lative body to which he has been summoned and giv¬ 
ing his testimony, as discussed supra § 2, but a per¬ 
son so summoned may nevertheless assert any valid 
legal exemption in withholding his testimony or 
whatever privileges he may enjoy under common law 
or by statute. 65 Certain exemptions from attending 
or, having attended, giving testimony are recognized 
by all courts. 66 Every such exemption is grounded 
in a substantial individual interest which has been 
found to outweigh the public interest in the search 
for truth. 67 Under a statute so providing, on a 
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proper showing a court may, in its discretion, 
order the personal attendance of a witness otherwise 
exempt. 68 

Judges, other than the one presiding at the trial 
in question, cannot refuse to testify, if summoned; 66 
but they should not be called as witnesses when 
it is reasonably possible to avoid doing so; 70 and 
in a few jurisdictions a judge is exempt, on grounds 
of public policy, from being compelled to testify to 
what occurred before him on the trial of a cause. 71 

Public employees 72 and executive officers, other 


85- U.S.—’Ullmann v. U. S., N.Y., 76 
S.Ct. 497, 350 U.S. 422, 100 Li.Ed. 

-rehearing denied 76 S.Ct. 777, 

351 U.S. 928, 100 L.Ed. -. 

Rogers v. U. S,, C.A.C 0 I 0 ., 179 

F.2d 559, certiorari denied Bary v. 
U. S., 70 S.Ct. 978, 339 U.S. 958, 

94 L.Ed. 13C9, and Kleinbord v. 

U. S., 70 S.Ct. 979, 339 U.S. 958, 

94 L.Ed. 1369, and reversed on oth¬ 
er grounds Blau v. U. S., 71 S.Ct. 
301, 340 U.S. 332, 95 L.Ed. 306, 
and affirmed Rogers v. U. S., 71 S. 
Ct. 438, 340 US. 367, 95 L.Ed. 344, 
19 A.L.R.2d 378, rehearing denied 
71 S.Ct. 619, 341 U.S. 912, 95 L.Ed. 
1348. 

Ark.—Arkansas Amusement Corp. v. 
Ward, 161 S.W.2d 178, 204 Ark. 
130. 

N.Y.—In ro Bakers Hut Ins. Co. of 
N. Y., 92 N.K.2d 49, 301 N.Y. 21. 
Ohio.—Ex parte Frye, 98 N.E.2d 798, 
155 Ohio St. 345* 

Every intendment against privilege 

A rule of privilege should not bo 
recognized unless it is clearly de¬ 
manded by some specific important 
extrinsic policy, and every intend¬ 
ment should bo made against such 
demand, and any exemptions which 
may exist are distinctly exceptional 
and are Just so many derogations 
from a positive general rule. 

Ohio.—In ro Horrnstuin, 6 Ohio Supp. 

200 . 

Subject to his privileges as a wit¬ 
ness, a person may bo compelled to 
attend and testify to assist court in 
carrying out its judicial duty. 

U.H.—Field v. U. S., O.A.2, 193 F.2d 

86 , 

Occupation 

(1) Occupation does not excuse 
witnesses from attending in crim¬ 
inal cases. 

U.K,—Field v. U. S., supra. 

(2) Professional or expert witness¬ 
es see Infra subdivision b of this sec¬ 
tion. 

Attendance excused because of physi¬ 
cal condition 

In a proper case a witness may be 
excused from attending court because 
of his physical condition, and ap¬ 
pointment of physician to make im¬ 
partial examination of a witness 


whose failure to appear had been ex¬ 
cused on affidavit of his personal 
physician in order to determine 
whether he should be required to 
appear in court is wholly within the 
discretion of trial judge. 

U.S.—U. S. v. TinkofC, C.C.A.IU., 153 
F.2d 106, certiorari denied 67 S. 
Ct. 56, 329 U.S. 740, 91 L.Ed. 638. 

66. U.S.—U. S. v. Bryan, App.D.C., 
70 S.Ct. 724, 339 U.S. 323, 94 I,. 
Ed. 884, rehearing denied 70 S.Ct. 
1018, 339 U.S. 991, 94 L.Ed. 1391. 

Ark.—Arkansas Amusement Corp. v. 
Ward, 161 S.W.2d 178, 204 Ark. 
130. 

67. U.S.-—U. S. v. Bryan, App.D.C., 
70 S.Ct. 724, 339 U.S. 323, 94 L. 
Ed. 884, rehearing denied 70 S.Ct. 
1018, 339 U.S. 991, 94 L.Ed. 1391. 

Ohio.—In re Herrnstoin, 6 Ohio Supp. 
260. 

68. Ark.—A r k a n s a s Amusement 
Corp. v. Ward, 1C1 S.W.2d 178, 204 
Ark. 130. 

Where childbirth was impending, 
refusal to require personal attend¬ 
ance of woman witness otherwise 
exempt was not an abuse of discre¬ 
tion. 

Ark.—Arkansas Amusement Corp. v. 
Ward, supra. 

69. U.S.— TJ. S. v. Caldwell, C.C.V a., 
25 F.Cas.No.14,708, 2 Dali. 333, 1 
L.Ed. 404. 

Conn.—Woodward v. City of Water- 
bury, 155 A 825, 113 Conn. 457. 
After removal of oriminal case to 
another court 

(1) After removal of criminal ac¬ 
tions from county court to supreme 
court, county Judge would not be 
privileged from acting as a witness. 
N.Y.—People v. McDermott, 40 N.Y. 

S.2d 456, 180 Misc. 247. 

(2) So, where certiorari had been 
granted to remove from the county 
court of quarter sessions to the su¬ 
premo court an indictment charging 
city officers with willful neglect of 
public duty to permit accused to 
show in support of motion to quash 
that indictment was the result of 
efforts of accuseds' political enemies 
to destroy accuseds' political influ¬ 
ence, quarter-sessions judges were 
not privileged from giving testimony. 
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N.J.—State v. Donovan, 30 A.2d 421 
129 N.J.Law 478. 

70. Oonn.—Woodward v. City of Wa- 
terbury, supra. 

71. Me.—Welcome v. Batchelder, 23 
Me. 85. 

N.1L—Hale v, Wyatt, 98 A 379, 78 N 
II, 214. 

72. U.S.—TT. S. v. Meyer, C.C.A.I11., 
113 F.2d 387, certiorari denied Mey¬ 
er v. IT. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 85 L.Ed. 459. 

Hodgson v. Butts, P.C., 12 F.Cas. 
No.6,563, 1 Oraneh C.C, 447. 

State policemen 

District attorney has right, in ex¬ 
orcise of official discretion, to use ob¬ 
ligatory process to insure attend¬ 
ance of state policemen, at criminal 
trial. 

Pa.—Commonwealth v. Fisher, 198 A 
925, 131 Pa. Super. 117. 

The Civil Aeronautic* Authority 
must make testimony of its investi¬ 
gator of airplane accident available 
by deposition or In person in action 
for resulting damages, where he is 
sole source of evidence reasonably 
available to parties as to precise po¬ 
sition and condition of aircraft in¬ 
volved, and if such deposition is not 
forthcoming or is insufficient, court 
has power to order investigator's per¬ 
sonal attendance as witness. 

D.C.—Universal Airline v. Eastern 
Air Lines, 188 F.2d 993, 88 U.S.App. 
D.C. 219. 

A thirdt-party subpoena may, under 
certain circumstances, be served on 
county commissioner of finance for 
examination, and such subpoena 
should not bo vacated except on the 
record of examination or on formal 
motion papers setting forth the 
grounds, but where the sole basis 
for third-party subpoena socking ex¬ 
amination of county commissioner of 
finance is the alleged payment of 
money by Judgment-debtor in dis¬ 
charge of a mechanic's lien and hold¬ 
ing of such money by commissioner 
under the Lien Law, the subpoena 
must bo vacated, since money so paid 
and held is considered as paid into 
court and subject to provisions of 
law relating to such payment. 
N.Y.—World Steel Products Corp. v. 
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than the chief executive , 73 are not exempt from the 
power of a court to compel their appearance before 
it when they are necessary witnesses. While a 
subpoena may issue to the chief executive of the 
state or nation , 74 the courts are without power to 
compel him to obey it, as shown in Constitutional 
Law § 159. In the absence of a statute or con¬ 
stitutional provision otherwise providing, members 
of a legislative body are not exempt from process 
compelling their attendance as witnesses , 76 at least 
where they are not attending a session or going to, 
or returning therefrom ; 76 but the court may refuse 
to issue an attachment against a member of a legis¬ 
lative body . 77 

The exemption of a nonresident witness or party 
to a suit from service of process, as discussed in 
Process § 80, does not extend to service of a sub¬ 
poena to testify in the same cause on which he is 
giving attendance ; 78 nor does it extend to service 
of process on a resident of the county in the courts 
of which both the action in which he was served 
and the action in which he was appearing as a 
witness are pending . 79 

The constitutional privilege that no one shall be 
compelled to incriminate himself or be a witness 
against himself in a criminal case may, when ap¬ 
plicable, protect a person from being required to 
testify, as discussed infra § 436, but it does not 
relieve him of the obligation to appear in answer to 
a subpoena or other process , 80 nor does it permit 
him to refuse to produce books and papers in 


WITNESSES § 16 

response to a subpoena duces tecum . 81 

Bar examiners . An applicant for admission to 
the bar on rejection of his application by a board 
of bar examiners is not entitled to compel the at¬ 
tendance of members of the board at a judicial hear¬ 
ing to review their determination . 82 

Persons in military service. It has been held that 
a witness in military service in time of actual war 
is not subject to process of a state court and may not 
be required to attend and testify even though served 
with a subpoena . 83 

Waiver . An exemption from service of a sub¬ 
poena is waived where it is not asserted on the re¬ 
turn day , 84 as where the person served attends court 
in response to the subpoena, allows himself to be 
sworn as a witness and does not raise any objection 
to the service of the subpoena until his examination 
is in progress . 86 

b. Professional or Expert Witness 

A physician, attorney, or other professional witness 
may be compelled to attend court and testify as to mat¬ 
ters within his knowledge, but, although there is au¬ 
thority to the contrary, it is generally 'held, in the ab¬ 
sence of a statute otherwise providing, that he may not 
be compelled to testify as an expert at the request of a 
private litigant, although he may be compelled so to 
testify in matters affecting the common weal or vindica¬ 
tion of public Justice. 

Notwithstanding his preference to attend to his 
practice, 86 a physician, attorney, or other profession¬ 
al witness may, like any other person in the dis- 


Ogden Gardens, Inc., 120 N.Y.S.2d 
553. 

Error in exempting* cored 

In a condemnation proceeding*, it 
was error to sustain the contention 
of a government witness called by 
defendants to interpret a govern¬ 
ment document that he was exempt 
from testifying as a government em¬ 
ployee, but the error was cured where 
the testimony sought to be introduc¬ 
ed was easily procurable through an¬ 
other witness subpoenaed by them, 
and the testimony at first refused 
was later obtained from the govern¬ 
ment witness himself in so far as 
it wa^ material. 

U.S.—U. S. v. Meyer, C.C.A.I11., 113 
F.2d 387, certiorari denied Meyer 
v. TJ. S.. 61 S.Ct. 174, two cases, 311 
U.S. 706, 85 L.Ed. 459. 

73. U.S.—U. S. v. Smith, C.C.N.Y., 
27 F.Cas.N0.16,342, 3 Wheel.Cr. 100. 

74. U.S.—IT. S. v. Burr, C.C.Va., 25 
F.Cas.No.l4,692d. 

75. U.S.—U. S. v. Cooper, C.C.Pa., 25 
F.Cas.No.14,861, 4 Dali. 341, 1 L. 
Ed. 859. 


Constitutional Immunity inapplicable 

Contempt proceeding for failure to 
appear as witness under statute au¬ 
thorizing judge of recorder’s court 
to conduct examination of witnesses 
on suspicion of commission of crime 
was held criminal and not civil in 
nature and hence member of legisla¬ 
ture was not entitled to assert con¬ 
stitutional immunity. 

Mich.—In re Wilkowski, 259 N.W. 
658, 270 Mich. 687. 

76. Pa.—Respublica v. Duane, 4 
Yeates 347. 

77. U.S.—U. S. v. Thomas, C.C.D.C., 
28 F.Cas.No.16,476, 1 Hayw. & H. 
243. 

78. U.S.—Norris v. Hassler, C.C.N.J., 
23 F. 581. 

79. Pa.—Hogue v. Hogue, 63 Pa. 
Dist. & Co. 369. 

80. U.S.—In re Estes, D.C.Tex., 86 F. 
Supp. 769. 

Mo.—Corpus Juris quoted in In re 
West, 152 S.W.2d 69, 71, 348 Mo. 
30. 

70 C.J. p 41 note 48. 

Coconspirators but not codefend¬ 
ants, if found within jurisdiction of 
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the court, may be summoned as wit¬ 
nesses and compelled to testify, but 
should not be compelled to convict 
themselves of another crime in giv¬ 
ing such testimony. 

Mich.—People v. Robinson, 10 N.W.2d 
817, 306 Mich. 167, certiorari de¬ 
nied 64 S.Ct. 369, 320 U.S. 799, 88 
D.Ed. 482. 

81. Vt.—In re Consolidated Render¬ 
ing Co., 66 A. 790, 80 Vt. 55, 11 Ann. 
Cas. 1069, affirmed 28 S.Ct. 178, 
207 U.S. 541, 52 L.Ed. 327, 12 Ann. 
Cas. 658. 

82. Wyo.—Application of Stone, 288 
P.2d 767. 

83. Ala.—Love joy v. State, 22 So. 2d 
532, 32 Ala.App. 110, certiorari de¬ 
nied 22 So.2d 537, 247 Ala. 48. 

84. U.S.—In re Hall, D.C.N.Y., 296 
F. 780, petition dismissed, C.C.A., 
2 F.2d 1016. 

85. U.S.—In re Hall, supra. 

86. Miss.—Corpus Juris gucted in 
Johns-Mansville Products Corp. v. 
Cather, 44 So.2d 405, 408, 208 Miss. 
268. 

N.C.—In re Pierce, 79 S.E. 507, 163 
N.C. 247. 
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§ 16 WITNESSES 

charge of his duty as a good citizen, 87 be compelled 
by an ordinary subpoena to attend court and testify 
as to matters within his knowledge; 88 and he, as 
a citizen, may be compelled by the state or the United 
States to testify as an expert in matters affecting the 
common weal or the vindication of public justice; 89 
but, although there is authority to the contrary, 90 it 
is generally held, in the absence of a statute other¬ 
wise providing, 91 that he may not be compelled to 
testify as an expert at the request of a private 
litigant, 92 this being a matter of contract or bar¬ 
gain. 93 


An expert employed by one of the parties should 
not be compelled to furnish expert testimony to the 
other merely because the other offers compensation 
for such testimony, 94 and it is the expert’s privilege, 
if not his duty, to refuse compensation from one 
of the parties when he has already accepted employ¬ 
ment from the other, 95 

In a few instances the courts have refused to 
grant an attachment against a physician, 98 to uphold 
the service of a subpoena on an attorney, 97 or to 


87. Miss.—Corpus Juris quoted in 

Johns-Mansville Products Oorp. v. 
Gather, 44 So.2d 405, 408, 208 Miss. 
268. 

N.Y.—People ex rel. Deuel v. Shaw, 
20 N.Y.S.2d 518, 259 App.Div. 977, 
reargument denied 21 N.Y.S.2d 
1023, 269 App.Div. 1072, appeal de¬ 
nied 29 N.E.2d 398, 284 N.Y. 821. 
70 C.J. p 41 note 52. 

88. Miss.—Corpus Juris quoted in 
Johns-Mansville Products Corp. v. 
Gather, 44 So.2d 405, 408, 208 Miss. 
268. 

N.J.—Braverman v. Braverman, 91 A. 
2d 226, 21 N.J.Super. 367. 

Stanton v. Rushmore, 169 A. 721, 
112 N.J.Law 115. 

70 G.J. p 42 note 53. 

89. Pa.—Pennsylvania Co. for Insur¬ 
ances on Lives Granting Annui¬ 
ties v. City of Philadelphia, 105 A. 
630, 262 Pa. 439, 2 A.L.R. 1573. 

Commonwealth v. Cockran, 31 
Pa,Co. 344. 

Aeronautics investigator 

As matter of comity, trial court 
should ordinarily receive Civil Aero¬ 
nautics Board investigator’s deposi¬ 
tion, rather than order his personal 
attendance as witness in action aris¬ 
ing from airplane accident investi¬ 
gated hy him, but in action for dam¬ 
ages caused by mid-air collision be¬ 
tween parties’ passenger airplanes, 
court did not err in ordering board’s 
investigator to testify as to his ob¬ 
servations and opinions, despite his 
objections and board's regulation pre¬ 
cluding export testimony by such 
investigators in civil actions pursu¬ 
ant to board’s interpretation of Civil 
Aeronautics Act. 

I>.<\—Universal Airlino v. Eastern 
Air Lines, 188 F.2d 993, 88 U.S. 
App.D.O. 219. 

90. Opinion on matters of profes¬ 
sional knowledge 

An (»xpert witness may be com¬ 
pelled to state his opinion on hypo¬ 
thetical or other questions involving 
his professional knowledge, without 
compensation other than the regu¬ 
lar witness fees, and to pay or con¬ 
tract to pay additional compensation 
for such service is against "public 
policy." 


Mo.—Barnes v. Boatmen’s Nat. Bank 
of St. Louis, 156 S.W.2d 597, 348 
Mo. 1032. 

91. Statute permitting appointment 
of experts 

(1) Under a statute so providing, 
whenever it shall be made to appear 
that expert evidence is or will be 
required by the court or any party, 
the court may on motion of any par¬ 
ty, or on its own motion, appoint one 
or more experts to investigate and 
testify and may fix their compensa¬ 
tion. 

Cal.—Pink v. Slater, 281 P.2d 272, 
131 C.A.2d 816. 

(2) Condemnation actions are 
within purview of this statute. 

Cal.—Laguna Salada Union Elemen¬ 
tary School Dist. v. Pacific Devel¬ 
opment Co., 259 P.2d 498, 119 O.A.2d 
470. 

(3) This statute does not create an 
absolute right to the appointment of 
an expert witness. 

Cal.—Pink v. Slater, supra—Laguna 
Salada Union Elementary School 
Dist. v. Pacific Development Co., 
supra—People v. Rickson, 246 P.2d 
700, 112 C,A.2d 475. 

(4) The appointment of an expert 
witness under the statute is a mat¬ 
ter within the discretion of the trial 
court. 

Cal.—People v. McCracken, 246 P.2d 
913, 39 C.2d 336. 

Pink v. Slater, supra—Laguna 
Salada Union Elementary School 
I)ist, v. Pacific Development Go., 
supra—People v. Rickson, supra. 

(5) In forgery prosecution in 
which accused was charged with hav¬ 
ing raised the amount of his pay 
check, wherein accused had introduc¬ 
ed witness who testified on issue of 
whether writing on check was that 
of accused, and testimony was also 
given by hand writing export, refusal 
of court t*> appoint expert to examine 
check and testify on behalf of ac¬ 
cused was not an abuse of discretion. 
Gal.—People v. Rickson, supra. 

92. U.K.—Gold Metal Process Co. v. 
United Engineering & Foundry Co., 
D.O.Pa., 83 F.Supp, 914, aflirmed, 
C.C.A., 107 E.2d 27. 
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N.J.—Braverman v. Braverman, 91 
A.2d 226, 21 N.J.Super. 367. 

Hull v. Plume, 37 A.2d 53, 131 
N.J.Law 511—Stanton v. Rush- 
more, 169 A. 721, 112 N.J.Law 115. 
Pa.—MeCandless v. Maguire, Com.Pl., 
60 Dauph.Co. 502. 

Va.—Bradley v. Poole, 47 S.E.2d 341, 
187 Va. 432. 

70 aj, p 42 note 55. 

Circumstances not warranting refus¬ 
al 

Where appraiser who was employ¬ 
ed by condemner appraised property 
pursuant to agreement between con¬ 
demner and condemnees whereby 
they sought a figure on which they 
could agree but by which they would 
not bo bound, and appraiser report¬ 
ed his conclusion to both parties, ap¬ 
praiser could be required to testify 
on condemnees’ behalf in eminent do¬ 
main proceeding. 

Va.—Gooper v. Norfolk Redevelop¬ 
ment and Housing Authority, 90 S. 
K.2d 788, 197 Va. 653. 

93. N.J.—Braverman v. Braverman, 
91 A.2d 226, 21 N.J.Super. 367. 

Hull v. Plume, 37 A.2d 53, 131 
N.J.Law 511. 

Pa.—Pennsylvania Co, for Insuranc¬ 
es on Lives & Granting Annuities 
v. City of Philadelphia, 105 A. 630, 
262 Pa. 439, 2 A.L.R. 1573. 

Va.—Bradley v. Poolo, 47 S.E.2d 341, 
187 Va. 432. 

94. U.S.—Boynton v. R. J. Reynolds 
Tobacco Co., D.O.Mass., 36 F.Supp. 
593. 

Hickey v. U. S., D,C.Pa., 18 F.R. 
D. 88. 

95. U.S.—Boynton v. R. J. Reynolds 
Tobacco Co., D.C.Mass., 36 F.Supp. 
593. 

Hickey v. U. 8., IXC.Pa., 18 F.R. 
I>. 88. 

98. Pa.—Vanrlper v. Vanriper, 3 
Lane. L. Rev. 155. 

70 O.J. p 42 note 57. 

97. U.S.—Central Trust Co. v. Mil¬ 
waukee St. R. Co., C.C.WiS., 74 F. 
442. 

70 C.J. p 42 note 58. 
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permit one party to call the adverse party's trial 
counsel as a witness. 98 

§ 17. Residence of Witness and Place Where 
Attendance May Be Required 

a. In general 

b. State courts 

a. In General 

Generally speaking, a subpoena has no extraterrito¬ 
rial effect and a court cannot compel the attendance of a 
witness who is beyond the Jurisdiction. 

Generally speaking, a subpoena has no extraterri¬ 
torial effect 99 and a court cannot compel the at¬ 
tendance of a witness who is beyond its jurisdic¬ 
tion. 1 It is an abuse of process to use a subpoena 
for the purpose of compelling a witness to appear 
and be examined at the office of a party or of 
counsel. 2 

b. State Courts 

Unless restricted by statute, a state court of general 
Jurisdiction has power to compel a resident of one county 
to appear as a witness in another county, but state courts 
cannot, as a general rule, compel the attendance of wit¬ 
nesses not within the state, although statutes authoriz¬ 
ing a court to compel a witness within the state to ap¬ 
pear and testify in a criminal trial in another state on 
demand made by the latter state have been upheld. 

A statute empowering an inferior court to issue 


WITNESSES §§ 16-17 

a subpoena for service outside the county in which 
the court is established is unconstitutional. 3 On the 
other hand, unless restricted by statute, a state court 
of general jurisdiction has power to compel a resi¬ 
dent of one county to appear as a witness in another 
county, 4 Under various statutes a person cannot 
be compelled to attend court as a witness in certain 
cases in any county other than that in which he 
lives, 5 unless it is an adjoining county, 6 a county 
wherein he happens to be when the trial is in 
progress, 7 the place of trial is less than a specified 
distance from his residence, 8 or, if it is more than 
that distance, it is shown by affidavit that his per¬ 
sonal attendance is necessary 9 and his oral examina¬ 
tion is important, 10 or certain other requirements 
are met. 11 

A state court cannot, as a general rule, compel 
the attendance of a witness who is outside the 
state, 12 or who resides out of the state, 13 unless 
he became a nonresident after being summoned. 14 
However, a statute authorizing a court in the state 
to compel a witness in the state to appear and tes¬ 
tify in a criminal trial in an adjoining state has been 
held constitutional. 15 

Under the Uniform Act to Secure the Attendance 
of Witnesses from Without the State in Criminal 
Cases material witnesses from without the state may, 
under certain conditions, be commanded to attend 


98. Bel.—Lupton v. Underwood, 85 
A. 965, 26 Del. 519. 

99. Wyo.—State v. District Court of 
Eighth Judicial Dist. in and for 
Natrona County, 243 P. 123, 34 
Wyo. 288. 

Territorial limits of subpoena in fed¬ 
eral courts see Federal Courts § 
131 a. 

1. Kan.— Corpus Juris cited in 

Burns v. Amrine, 131 P.2d 884, 885, 
156 Kan. 83. 

Wash.—State ex rel. Onishi v. Su¬ 
perior Court for King County, 191 
P.2d 703, 30 Wash.2d 348. 

70 C.J. p 42 note 61. 

2. Ill.—Cairns v. Samps ell, 158 Ill. 
App. 415. 

•3. N.Y.—In re Ballon, 267 N.Y.S. 
654, 239 App.Div. 544, appeal dis¬ 
missed 190 N.E. 153, 264 N.Y. 67. 

4. Pa.—Commonwealth Title Ins., 
etc., Co. v. Slack, 18 Pa Co. 593. 

70 C.J. p 42 note 65. 

.5. Wash.—State v. Trounce, 32 P. 

750, 5 Wash. 804. 

70 C.J. p 42 note 66. 

'Subpoena void 

A subpoena served on one of the 
plaintiffs as a resident of one county 
to attend the trial and testify as a 
witness in another county was void. 


Tex.—Booth v. Chadwick, Civ.App., 
154 S.W.2d 268, error refused. 

6. Ind.—Alexander v. Harrison, 28 
N.E. 119, 2 Ind.App. 47. 

7. Kan.—In re Hughbanks, 24 P. 
75, 44 Kan. 105. 

70 C.J. p 42 note 68. 

8. Mont.—Kroehnke v. Gold Creek 
Mining Co., 51 P.2d 640, 100 Mont. 
571. 

Wash.—State ex rel. Nielsen v. Su¬ 
perior Court for Thurston County, 
110 P.2d 645, 7 Wash.2d 562, re¬ 
heard 115 P.2d 142, 7 Wash.2d 562. 
70 C.J. p 42 note 69. 

9. Ala.—Ex parte Branch, 16 So. 
926, 105 Ala. 231. 

10. Or.—Burrows v. Balfour, 65 P. 
1062, 39 Or. 488. 

11. Order for attendance on sub¬ 
poena 

A nonresident of county cannot be 
compelled to attend as a witness out 
of county where witness resides or 
is served with subpoena, unless judge 
of court in which offense is triable, 
on affidavit of county attorney or 
of accused or his counsel, stating 
that he believes that witness’ evi¬ 
dence is material and his attendance 
necessary, shall indorse order for at¬ 
tendance on subpoena. 
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Okl.— Kidd v. State, 136 P.2d 210, 76 
OkLCr. 213—Simmons v. State, 98 
P.2d 623, 68 Okl.Cr. 337. 

12. Wash.—State ex rel. Onishi v. 
Superior Court for King County, 
191 P.2d 703, 30 Wash.2d 348. 

70 C.J. p 42 note 72. 

Rule, authorizing court to call on 
any party or witness to testify oral¬ 
ly in open court and to issue process 
to compel appearance of such party 
or witness before the court, did not 
expressly or impliedly authorize 
court to issue process enforceable 
outside the state. 

Mich.—Ann Arbor Bank v. Weber, 61 
N.W.2d 84, 338 Mich. 341. 

Accused 

A court has no authority to sub¬ 
poena accused who is absent from 
state to attend a session of the court. 
Mich.—Ann Arbor Bank v. Weber, 
supra. 

13. Wis.—State ex rel. McKee v. 
Breidenbach, 17 N.W.2d 554, 246 
Wis. 513. 

70 C.J. p 42 note 72. 

14. N.H.—Gunnison v. Gunnison, 41 
N.H. 121, 77 Am.D. 764. 

15. N.Y.—Commonwealth of Massa¬ 
chusetts v. Klaus, 130 N.Y.S. 713, 
145 App.Div. 798. 
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§| 17-19 WITNESSES 

and testify in criminal prosecutions in the state. 16 
The validity of this act has been upheld 17 and 
denied. 18 The act does not give the courts of a 
state extraterritorial jurisdiction, but depends on the 
principles of comity and has no efficacy except 
through the adoption of the same act by another 
state. 19 The act applies to witnesses sought by the 
state and to witnesses sought by accused. 20 Under 
this act the state is not required, 21 and the courts 
are not authorized, 22 to secure the attendance of 
out-of-state witnesses on behalf of accused at the 
expense of the public. The act contemplates, at the 
least, that the court of the demanding state shall 


have passed on the question of whether the testi¬ 
mony of the witness will be material in the prosecu¬ 
tion pending in that state, 23 and, indeed, this ques¬ 
tion is largely a matter for the decision of the court 
of the demanding state. 24 

§18. Time When Attendance May Be Re¬ 
quired 

A witness may be summoned to appear on any day 
in which legal business can be transacted. 

A witness may be summoned to appear on any day 
in which judicial business can be transacted, 55 al¬ 
though the day is a legal holiday. 28 


B. PROCESS AND PROCEEDINGS TO COMPEL ATTENDANCE AND PRODUCTION OF 

DOCUMENTS 


§ 19. Subpoena in General; Subpoena Ad 
Testificandum 

a. In general 

b. Quashal or suppression of subpoena 


a. In General 

A person served with a subpoena Is bound to obey 
It, and appear in court; but a witness is not punish¬ 
able for failure to attend in obedience to a subpoena 
where it Is served so late that sufficient time to comply 
with it is not afforded him. 


16. Nev.—State v. Fouquette, 221 P. 
2d 404. 67 Nov. 505. certiorari de¬ 
nied Fouquette v. State, 71 S.Ct. 
799. 341 U.S. 932, 95 L.Ed. 1361, 
certiorari denied 72 S.Ct. 369, 342 
U.S. 928, 96 L.Ed. 691. 

Object and purpose 

(1) The act was enacted In aid 
of comity botween stales to assist 
the orderly and effectual administra¬ 
tion of justice and prosecution of 
criminal conduct. 

N.J.—In ro Saporstein, 104 A.2d 842, 
30 N.J.Super. 373, certiorari denied 
Saperstein v. People of State of 
K V., 75 S.Ct, 110, 348 U.S. 874, 99 
L.Ed. 688. 

(2) Its object is to promote the en¬ 
forcement of the criminal laws and 
the administration of justlco in crim¬ 
inal proceedings in the several 
states. 

N.J.—People of State of New York v. 
barker, 1 A.2d 54, 16 N.J.Misc. 471. 

Legislation not required by constitu¬ 
tion 

Neither the requirements of com¬ 
pulsory process nor the Fourteenth 
Amendment demands that a state 
enact legislation enabling courts of 
the state, through voluntary corp¬ 
oration of the courts of another state 
having the same legislation, to secure 
attendance of witnesses from such 
other state to give testimony in a 
criminal prosecution or grand jury 
investigation in the loeal state. 

Or.—-State v. Blount, 264 P.2d 419, 
200 Or. 35. 44 A.L.lt2d 711, certio¬ 
rari denied Blount v. State of Ore¬ 
gon, 74 S,Ct. 711, 347 CJr.a 962, 98 
X„.Ed. 1105. 


17. Not unlawful deprivation of lib¬ 
erty 

The act is not unconstitutional as 
permitting an unlawful deprivation 
of individual's liberty, since it is pre¬ 
requisite to issuance of summons 
that there be determination that no 
undue hardship will be caused the 
witness, and that laws of other state 
and any state through which witness 
may be required to pass will give 
him protection from arrest and serv¬ 
ice of civil and criminal process, and 
provision is made for tender of mile¬ 
age at reasonable rate and daily al¬ 
lowance as well. 

N.J.—In re Cooper, 22 A.2d 532, 127 
N.J.Law 312. 

18. Fa.—In re Allen, 49 Pa.Dist. & 
Co. 631. 

19. Or.—State v. Blount, 264 P,2d 
419, 200 Or. 35, 44 A,L.It.2d 711, 
certiorari denied Tilount v. State 
of Oregon, 74 S.Ct. 711, 347 XJ.S. 
962, 98 L.Ed. 1105. 

20. N.J.—In re Cooper, 22 A.2d 532, 
127 N.J.Law 312. 

21. Minn.—State ex rol. Butler v. 
Swenson, 66 N.W,2d 1, 243 Minn. 

24. 

llight of accused to compulsory proc¬ 
ess at public expense generally see 
supra § 7. 

22. Neb.—Vore v. State, 63 N.W.2d 
141, 158 Neb. 222. 

Nov.—State v. Fouquette, 221 I\2d 
404, 67 Nov. 505, certiorari denied 
Fouquette v, State, 71 S.Ct. 799, 
341 U.S. 032, 95 L.Ed. 1361. certio¬ 
rari denied 72 S.Ct. 309, 342 U.S, 
928, 96 L.Ed. 091. 
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Or.—State v. Blount, 264 P.2d 419, 
200 Or. 35, 44 A.L,R.2d 711, certio¬ 
rari denied Blount v. State of Ore¬ 
gon, 74 S.Ct 711, 347 U.S. 962, 98 
L.Ed. 1105. 

Payment of witness*! within state 
not controlling 

Fact that legislature authorized 
payment by state of fees and mileage 
of material witnesses for accused 
within the state did not establish a 
public policy which would be read in¬ 
to uniform act adopted for purpose 
of enabling the state courts, through 
the voluntary cooperation of the 
courts of another state having the 
same legislation, to secure attend¬ 
ance of witnesses from such other 
state to give testimony in a crim¬ 
inal prosecution or grand jury Inves¬ 
tigation within state. 

Or,—State v. Blount, 264 P.2d 419, 
200 Or. 36, 44 A.L.U.2d 711, cer¬ 
tiorari denied Blount v. State of 
Oregon, 74 S.Ct 711, 347 U.S. 902, 
98 L.Ed. 1105. 

23» N.Y.—Application of Stamler, 
111 N,Y.H.2d 313, 279 App.Uiv. 908. 

24. N.J.—In re Cooper, 22 A.2d 532, 
127 N.J, Law 312. 

Season fox rale 

The question of materiality de¬ 
pends somewhat on law of the state 
whore the ease is being tried and 
evidence adduced on trial of the is¬ 
sue. 

N.J.—In re Cooper, supra. 

25. Iowa.—Chambers v. Oehler, 77 
N.VV. 853, 107 Iowa 165. 

26. Iowa.—Chambers v. Oehler, su¬ 
pra. 
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A person served with a subpoena is bound to 
obey it, and appear in court, 27 notwithstanding he 
has already made a deposition for use in the action 
or proceeding. 28 However, a witness is not punish¬ 
able for failure to attend in obedience to a sub¬ 
poena where it is served so late that sufficient time 
to comply with it is not afforded him; 29 and, in 
general, where the service of a subpoena is so de¬ 
layed as not to give the witness reasonable time 
to prepare to attend the trial, his nonattendance will 
be excused on comparatively slight grounds, 30 al¬ 
though the shortness of the notice is not per se 
an excuse. 31 Nonattendance is also excusable where 
the witness was so ill as to be unable to attend, 32 or 
where there was serious sickness in his family, such 
as would prevent a prudent husband or father from 
leaving home on his own important business; 33 but 
a witness will not be excused on mere allegations of 
poverty and sickness in his family in the absence 
of any showing of facts which prove that he was 
actually unable to attend. 34 A witness cannot be 
excused for nonattendance on the ground of in¬ 
ability to get to the court, where practicable means 
of conveyance exist and it is not shown that he 
was unable to avail himself of any of these means. 35 

A witness ordinarily cannot excuse nonattendance 
on the ground that the pleadings in the case are in¬ 
sufficient, 36 or that the testimony sought from him 
is immaterial, 37 or inadmissible, 38 or will not be of 
any benefit to the party subpoenaing him; 39 but any 
witness, improvidently called, may make a showing 
that he has no relevant information on which he 
can testify and that his attendance at the trial would 
be useless, in which case the court should require 


WITNESSES § 19 

a statement from the party who subpoenaed the wit¬ 
ness setting out the evidence he expects to obtain, 40 
and where it appears that the witness can give no 
relevant testimony, the court should not require his 
attendance. 41 It is also not an excuse for non- 
attendance of a person subpoenaed as a witness that 
the matters as to which he is wanted to testify will 
tend to incriminate him, 42 so that a subpoena is not 
invalid merely because of the possibility that the 
person sought to be questioned may be asked some 
question the answer to which might incriminate 
him. 43 It would seem that nonpossession of the 
documents called for cannot excuse failure to attend 
under a subpoena duces tecum, 44 although it will, of 
course, excuse a failure to produce the documents, 
as discussed infra § 25. It has been held that, un¬ 
der a statute allowing a witness to relieve himself 
from a forfeiture or penalty for nonattendance, by 
showing “sufficient cause” for his incapacity to at¬ 
tend, the witness may excuse himself by showing 
that in failing to attend he was not guilty of either 
negligence or willful disobedience, but that this is 
the limit of the power of the court in allowing ex¬ 
cuses 45 

Party’s permission not to attend unless convenient. 
It seems that it is a sufficient excuse for the failure 
of a witness to obey a subpoena that he was told by 
the party subpoenaing him that he need not attend 
unless it suited his convenience. 46 

Witness subpoenaed to attend at two places. 
Where two subpoenas are served on a witness, re¬ 
quiring his attendance on the same day at different 
places distant from each other, he is not bound to 
obey the one first served, but may elect which to 


27. U.S.—Bergstrom Paper Co. v. 
Continental Ins. Co. of City of New 
York, D.C.Wis., 7 F.R.D. 548. 

Conn.—Petrillo v. Kolbay, 165 A. 346, 
116 Conn. 389. 

Damages and penalties for failure to 
obey subpoena see infra § 28. 
Punishment of disobedience to sub¬ 
poena as contempt see infra § 27. 
Compelling attendance of witnesses 
in lunacy proceeding see Insane 
Persons § 21. 
rail extent 

When a subpoena is properly serv¬ 
ed, it must be obeyed to the full ex¬ 
tent of its terms. 

N.Y.—Application of Mullen, 31 N.Y. 
S.2d 710, 177 Misc. 734. 

28. Conn.—Petrillo v. Kolbay, 165 A. 
346, 116 Conn. 389. 

29. Ill.—Consolidated Coal Co. of St. 
Louis v. Jones & Adams Co., 120 
Ill.App, 139, affirmed 83 N.E. 851, 
232 Ill. 326. 

30. N.Y.—Chalmers v. Melville, 1 E. 
D.Smith 502. 


31. N.Y.—Chalmers v. Melville, su- I 
pra. 

32. U.S.—Butcher v. Coats, Pa., 1 
Dali. 340, 1 L.Ed. 166. 

33. N.Y.—People v. Davis, 15 Wend. 
602. 

70 C.J. p 47 note 88. 

34. N.Y.—People v. Davis, supra. 

35. N.C.—Eller v. Roberts, 25 N.C. 
11 . 

38. U.S.—Fairfield v. U. S., Neb., 146 
F. 508, 76 C.C.A. 590. 

37. U.S.—Fairfield v. U. S., supra. 

70 C.J. p 47 note 92. 

38. Iowa.—Robb v. McDonald, 29 
Iowa 330, 4 Am.R. 211. 

39. Wash.—State v. Superior Court 
of Washington for Spokane County, 
187 P. 358, 109 Wash. 634, 9 A.L.R. 
157. 

40. D.C.—Overholser v. DeMarcos, 
149 F.2d 23, 80 U.S.App.D.C. 91, 
certiorari denied 65 S.Ct. 1579, 325 


U.S. 889, 89 L.Ed. 2002, rehearing 
denied 66 S.Ct. 16, 326 U.S. 805, 
90 L.Ed. 490. 

Abuse of discretion. 

Where a showing is made that a 
person subpoenaed as a witness has 
no relevant testimony to give, fail¬ 
ure to inquire into the matter is an 
abuse of discretion. 

D.C.—Overholser v. DeMarcos, supra. 

41. D.C.—Overholser v. DeMarcos, 
supra. 

42. S.D.—In re Adams, 176 N.W. 508, 
42 S.D. 592. 

43. S.C.—Greenwood Lumber Co. v. 
Cromer, 82 S.E.2d 527, 225 S.C. 375. 

44. N.Y.—Bonesteel v. Lynde, 8 
How.Pr. 226, affirmed 8 How.Pr. 
352. 

70 C.J. p 47 note 97. 

45. Ala.—Maclin v. Wilson, 21 Ala. 
670. 

46. Tenn.—Duke v. Given, 4 Yerg. 
478. 


97 C. J.S.—24 


369 



§§ 19-20 WITNESSES 

obey, and on attending at one place is excused for 
not attending at the other. 47 

b. Quashal or Suppression of Subpoena 

The validity and scope of command of a subpoena 
may be determined on preliminary motion to quash, but 
ordinarily, the remedy of a person claiming to have been 
wrongfully or improperly subpoenaed is to refuse to be 
sworn, or refuse to answer questions directed to him, and 
not to apply for the quashal of the subpoena. 

The validity and scope of command of a sub¬ 
poena may be determined on preliminary motion to 
quash, 48 but such relief will be granted only on a 
very clear showing of the right thereto, 49 and a sub¬ 
poena will not be stricken down unless it substantial¬ 
ly violates constitutional rights. 50 Ordinarily, the 
remedy of a person claiming to have been wrongfully 
or improperly subpoenaed is to refuse to be sworn, or 
refuse to answer questions directed to him, and not 
to apply for the quashal of the subpoena, 51 which 
may be accomplished only by a proceeding in the 
ordinary form for an injunction. 52 Where, how¬ 
ever, the service of a subpoena is set aside, as ir¬ 
regular or insufficient, the subpoena must be sup- 
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pressed. 53 Where a third-party subpoena may, un¬ 
der certain circumstances, be served on a public 
official, such subpoena should not be vacated ex¬ 
cept on record of examination or on formal motion 
papers setting forth the grounds. 54 

§ 20. - Nature and Necessity 

a. Definition and nature 

b. Necessity 

a. Definition and Nature 

A subpoena is a process for the purpose of compelling 
the attendance of a person whom It Is desired to use as 
a witness, which issues only in connection with a pend¬ 
ing action or proceeding. 

A “subpoena,” as that term is ordinarily used with¬ 
out the addition of qualifying words, is process, 65 
or a writ, 56 of an essentially judicial nature, 57 for 
the purpose of compelling the attendance of a per¬ 
son whom it is desired to use as a witness, 58 and 
its use is the proper mode of accomplishing that 
purpose. 59 It is more precisely termed a subpoena 
ad testificandum. 60 A writ which does not cause 


47. N.O.—Icehour v. Martin, 44 N.C. 
478. 

43. N.Y—Application of Sllpyan, 
145 N.Y,«.2d 630, 208 Misc. 615, 
appeal dismissed 148 N.Y.S.2d 014, 
28(5 APP.Div. 1091. 

49- N.Y.—Application of Slipyan, 
supra. 

60. U.S.—Sholkin v. Nelson, C.C.A. 
Colo., 140 l<\2d 402. 

Grounds for vacating* subpoena held 
not shown 

N.Y.—Herlands v. Surploss, 16 N.Y. 
S.2d 454, 258 App.I>iv. 275, affirmed 
26 N.I0.2d 800, 282 N.Y. 647. 

61. Fla.—Corpus Juris quoted In 
Coleman v. State, 184 So. 334, 337, 
134 Fla. 802, 

N.Y,- -In re Marcus, 248 N.Y.S. 210, 
139 Misc. 675, affirmed 247 N.Y.S. 
1008 , 232 App.Div. 731, appeal dis¬ 
missed 175 N.M. 344, 255 N.Y. 630. 

62 . Fla.—Corpus Juris quoted in 
Coleman v. State, 184 So. 334, 337, 
134 Fla. 802. 

70 C.J. P 48 note 12. 

63. Fla.—Corpus Juris quoted In 
Coleman v. State, 184 So. 334, 337, 
134 Fla. 802, 

WiH.-'-Callun v. Hibernia I tank & 
Trust Co., 195 N.VV\ 703, 182 VVis. 
40. 

54 . N.Y.—World Steel Products 

Corp. v. Ogden Gardens, Inc:., 120 
N.Y.S.2d 553. 

65. N.Y.—Schwarts v, Shapiro, 91 
N.Y.B,2d 771. 

Pa.—Commonwealth v. Wilson, 44 
A.2d 520, 158 Pa.Super. 198. 

70 C.J. P 43 note 90. 


Mandate 

A “subpoena” is a mandate law¬ 
fully issued under the seal of tin* 
court by the clerks thereof. 

U.S.—Bowles v. Gantner & Mattern 
Co., D.C.Cal., 64 F.Supp. 383. 

56. U.S.—In re Simon, C.C.A.N.Y., 
297 F. 942, 34 A.L.K. 1404. 

70 C.J. p 43 note 91, 

57. Ala.—Jackson v. Mobley, 47 So. 
590, 157 Ala. 408. 

Cla.—Horton v. State, 37 S.E. 100, 
112 (Jo. 27. 

58. D.C.—Universal Airline v. East¬ 
ern Air Lines, 188 F.2d 993, 88 
U.B.App.D.C. 210. 

Wolff v. Capital Transit Co., 
Mun.App., 35 A.2d 454. 

70 C.J. p 44 note 93. 

Similar definitions 

(1) In general. 

N.J.—Catty v. Itrockelbnnk, 12 A.2d 
128, 129, 124 N.J.Law 360. 

(2) A command under penalty. 
Ala.—Kx parte Hart, 200 So. 783, 

785, 240 Ala. 642. 

70 C.J. p 44 note 93 fbL 

(3) A process to cause a witness 
t<> appear and give testimony, com¬ 
manding him to lay aside all pre¬ 
tenses and excuses, and appear be¬ 
fore a court or magistrate therein 
named under a penalty therein men¬ 
tioned. 

Ind.—Alexander v. Harrison, 28 N.K 
119, 121, 2 Ind.App. 47. 

Fa.—Commonwealth v. Wilson, 44 
A.2d 520, 522, 168 Fa.Super. 198. 

60 C.J. p 689 note 31. 
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59. Mich.—Lester v. Lester, 254 N. 
W. 184, 266 Mich. 551. 

Wash.—State ex rel. OnishI v. Su¬ 
perior Court for King County, 191 
I\2d 703, 30 Wash.2d 348. 

70 C.J, p 44 note 94. 

Bisk of attendance 

If parties choose to forego their 
right to place witness residing in 
county of suit under subpoena to 
compel his attendance* and resort 
to other and less effective and less 
certain means of procuring testi¬ 
mony of material witness, they do so 
at their own risk and with fore¬ 
knowledge that they may be put to 
trial without benefit of witness* tes¬ 
timony. 

Tex.—Dallas Ity. & Terminal Co. v. 
Gossett, Civ.App,, 284 S.W.2d 749, 
error granted. 

00. Ky.—K H. Taylor, Jr. & Sons 
v. Thornton, 199 S.W. 40, 178 Ky. 
463 . 

N.J,- -Corpus Juris cited to Catty v. 
Itroekelbank, 12 A.2d 128, 129, 124 
N.J.Law 360. 

Fa.—Commonwealth v. Wilson, 44 
A.2d 520, 158 Fa.Super. 198. 

Technical and descriptive term 
Term “subpoena ad testificandum" 
is a technieal and descriptive term 
for the ordinary subpoena and a 
power to compel testimony by sub¬ 
poena as a general rule connotes 
authority to include therein a duces 
tecum requirement. 

N.J.—Catty v. Brock el bank, 12 A.2d 
128, 124 N.J.Law 360, 
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a witness to appear and give testimony, and place 
the witness under the order and censure of a court 
is not a subpoena. 61 A subpoena is not an independ¬ 
ent process, but issues only in connection with a 
pending action or proceeding. 62 A subpoena is self- 
limiting and whoever issues it has the authority to 
determine in advance when and where the witness 
shall appear. 63 

Distinguished from summons. Although a sub¬ 
poena has been held to be referred to by, or included 
within, the term “summons, 1 ” 64 and every subpoena 
is, in some sense, a summons, 65 the two words ordi¬ 
narily refer to distinct writs or process. 66 

Subpoena ad testificandum distinguished from sub¬ 
poena duces tecum. A subpoena ad testificandum used 
to compel a person to testify differs from a sub¬ 
poena duces tecum used to procure the production of 
books and records; there is no necessary connection 
between the two writs, and although they are in 
many cases combined in one form, it is a mere 
matter of convenience and does not combine them 
in substance. 67 A subpoena ad testificandum does 
not lose any of its identity or its quality and be¬ 
come something else because there is added thereto 
a clause of requisition to the witness to bring in cer¬ 
tain records in his possession pertinent to the mat¬ 
ters involved. 68 

b. Necessity 

In order to compel the attendance of a witness at a 
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trial or hearing he must be duly subpoenaed, but where 
a party, or even a third person, is present in court, he 
can be called on and forced to testify without a subpoena. 
A witness who attends in obedience to a subpoena must 
remain, if he is wanted, after the day named in the sub¬ 
poena for his attendance, without being served with a 
new subpoena. 

In order to compel the attendance of a witness at 
a trial or hearing he must be duly subpoenaed, 63 
even though he is a party to the cause ; 70 but where 
a party purposes to testify in his own behalf, it is 
his duty to attend without any subpoena. 71 It has 
been held that where a party, 72 or even a third per¬ 
son, 73 is present in court, he can be called on and 
forced to testify without a subpoena. 

Continued attendance under original subpoena. 
As a general rule, witnesses may be compelled to 
attend on court until dismissed by the court or the 
party who summoned them. 74 So a witness who has 
once been duly served with a subpoena, and who 
attends in obedience thereto, must remain, if he is 
wanted, after the day named in the subpoena for his 
attendance, without being served with a new sub¬ 
poena; 75 and it has been held that he is required 
to attend from term to term, 76 or at the time to 
which the trial is continued or postponed, 77 until 
the cause is tried, unless he is not a resident of the 
county in which the trial is held, 78 and even that 
where a new trial is granted, a witness who has 
been summoned to attend in the cause is bound to 
attend the new trial without a new subpoena. 79 A 
nonsuit, however, discharges the witnesses who have 


61. Pa.—Commonwealth v. Wilson, 
44 A.2d 520, 158 Pa.Super. 198. 

U.S.—Bowles v. Gantner & Mattern 
Co., D.C.Cal., 64 F.Supp. 383, 385. 

62. N.Y.—Goldberg: v. Candy Prod¬ 
ucts Co., 215 N.Y.S. 772, 127 Misc. 
455. 

63. N.Y.—Application of Mullen, 31 
N.Y.S.2d 710, 177 Misc. 734. 

64. S.C.—Atherton v. Atlantic Coast 
Line R. Co., 64 S.E. 411, 82 S.C. 
474. 

70 C.J. p 44 note 98. 

65. N.Y.—Bleecker v. Carroll, 2 
Abb.Pr. 82. 

66. N.Y.—Bleecker v. Carroll, supra. 

67. Cal.—McLain v. Superior Court 
in and for Sacramento County, 221 
P.2d 300, 99 Cal.App.2d 109. 

68. N.J.—Catty v. Brockelbank, 12 
A.2d 128, 124 N.J.Law 360. 

69. N.J.—Corpus Juris cited in 
Gawales v. Gawales, 55 A.2d 13, 
14, 140 N.J.Eq. 421. 

Wash.—State ex rel. Onishi v. Su¬ 
perior Court for King County, 191 
P.2d 703, 30 Wash.2d 348. 

70 C.J. p 44 note 2. 

70. N.Y.—Anderson v. Johnson, 3 
N.Y.Super. 713, 1 Code Rep. 95. 


Va.—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 520, 146 A.L.R. 
966. 

71. Md.—Gambrill v. Parker, 31 
Md. 1. 

72. D.C.—Wolff v. Capital Transit 
Co., Mun.App., 35 A.2d 454. 

Okl.—Ex parte Hall, 122 P.2d 1005, 
190 Okl. 231. 

70 C.J. p 44 note 5. 

Waiver 

Attorney who appeared before lo¬ 
cal administrative committee of 
state bar in support of his defense 
to charges stated in order to show 
cause issued by committee and who 
was voluntarily sworn and testified 
in his own behalf waived service 
of subpoena on himself and was the 
equivalent of a “person under sub¬ 
poena” within meaning of statute 
authorizing the chairman of com¬ 
mittee to report fact that a person 
under subpoena is in contempt of 
committee to superior court. 

Cal.—McKnew v. Superior Court of 
City and County of San Francisco, 
142 P.2d 1, 23 C.2d 58. 

73. La.—Leckie v. Scott, 10 La. 412. 
N.Y.—Howson v. Marlene Blouse 
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Corp., 106 N.Y.S.2d 774, 200 Misc. 
242. 

Okl.—Ex parte Hall, 122 P.2d 1005, 
190 Okl. 231. 

Discretion 

The court may, in its discretion, 
refuse a motion to have a person, 
who is about the court, but has not 
been subpoenaed, brought in to tes¬ 
tify as a witness in a cause. 

Ala.—Woodward v. Purdy, 20 Ala. 
379. 

74. Tex.—Brandon v. Schroeder, Civ. 
App,, 167 S.W.2d 599, cause remand¬ 
ed on other grounds 172 S.W.2d 
488, 141 Tex. 319. 

75. Mo.—State v. Olds, 116 S.W. 
1080, 217 Mo. 305. 

Vt.—Mattock v. Wheaton, 10 Vt. 493. 

76. Ala.—O’Rear v. Long, 65 So. 
134, 186 Ala. 597. 

Ga.—Brady v. State, 47 S.E. 535, 
120 Ga. 181. 

77. Ala.—O’Rear v. Long, 65 So. 
134, 186 Ala. 597. 

78. Tex.—Sapp v. King, 1 S.W. 466, 
66 Tex. 570. 

79. N.C.—Fulbright v. McElroy, 32 
N.C. 41. 



§§ 20-21 WITNESSES 

been subpoenaed , 80 and even though the nonsuit is 
set aside at the same term, and the cause reinstated, 
they are not bound to attend again unless again sub¬ 
poenaed . 81 On a change of venue, the witnesses are 
not required to attend the court of the county to 
which the venue has been changed, unless resum¬ 
moned . 82 

While the judge is authorized to excuse witnesses 
previously subpoenaed, and has power thereafter to 
order the issuance of additional subpoenas for the 
same witnesses in the same case , 83 provided circum¬ 
stances exist creating a necessity therefor , 84 the 
better practice is for the court to refrain from dis¬ 
charging the witness under subpoena before the end 
of the case, and compel his attendance under one 
subpoena , 85 

§ 21. - Form and Contents 

A subpoena must have back of it constitutional and 
legislative authority, and be kept within the scope of 
authority conferred on the person or body issuing it; and 
where the form and contents of subpoenas are prescribed 
by statute, compliance therewith is requisite to the valid¬ 
ity of a subpoena. 

As a general rule, a subpoena must have back of it 
constitutional and legislative authority, and must 
be kept within the scope of authority conferred on 
the person or body issuing it . 86 So, the process 
must show on its face that it was issued for some 
person or party having the right thereto . 87 Statutes 
in many jurisdictions prescribe the form and con¬ 
tents of subpoenas, and compliance therewith is 
requisite to the validity of a subpoena . 88 A subpoena 
must be in writing , 89 and it must be sufficiently 
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definite to inform the witness of what is demanded . 90 
So, where a witness is called on to attend a trial 
in a county in which he does not reside, the trial 
judge must indorse on the subpoena an order for the 
attendance of the witness . 91 

Under a federal statute, a subpoena issued out of 
a federal court in a criminal case should include 
the names of as many witnesses, whose testimony 
is desired in behalf of the United States in the 
same cause, as convenience in serving the sub¬ 
poena will permit , 92 and such witnesses are required 
thereby to testify generally, either before the grand 
jury or the petit jury, or both . 93 Such a subpoena 
should command the witnesses to attend from day 
to day, and not to depart without leave of court . 94 

Signature and seal. A subpoena should be signed 
by, or in the name of, such officer as may be designat¬ 
ed by statute, as the judge or the referee, arbitrator, 
or other official requiring the attendance of the wit¬ 
ness , 95 or the clerk of the court , 96 or, in criminal 
cases, by the solicitor general of the circuit . 97 
Where a subpoena is signed by the proper officer, the 
addition of the signature of any other person is 
surplusage, and does not invalidate it . 98 A sub¬ 
poena should be under the seal of the court out of 
which it issues . 99 

Date or testation . A subpoena dated or tested in a 
specified year of American independence is good, al¬ 
though not stating the year of our Lord . 1 

To whom directed. A subpoena is usually directed 
to the witness, and not to the officer summoning 


80. Tenn.—Cochran v. Iirown, 1 
Humphr. 329. 

81* Tenn.—Cochran v. Brown, su¬ 
pra. 

82. Tenn.—Hodges v. Nance, 1 
Swan 67. 

83. Tex.—Burttschell v. Sheppard, 
CD S.W.2d 402, 123 Tex. 113. 

84. Tex.—Burttschell v. Sheppard, 
supra. 

85. Tex.—Burttschell v. Sheppard, 
supra. 

80. U.S.—Shotkin v. Nelson, O.O.A. 

Colo., 146 F.2d 402. 

87. Pa.—Commonwealth v. Wilson, 
44 A.2d 620, 153 Pa.Super. 198. 

88. N.C.—State v. Black, 59 S.K.2d 
021, 232 N.C. 164. 

Statute held not invalid 
Act creating crime commission Is 
not unconstitutional because of pro¬ 
vision for issuance of subpoenas in 
namo of commission instead of in 
namo of the state, where, if notice 
from commission to appear and 
testify is a writ or process con¬ 


templated by constitution, constitu¬ 
tional requirement that process 
should run in name of state would 
be read into the act without striking 
it down, 

Tenn.—Rushing v. Tennessee Crime 
Commission, 117 S.W.2d 4, 173 
Tcnn. 308. 

89. N.Y.—Specter v. Allen, 22 N.K. 
2d 300, 281 N.Y. 261. 

Application of Mullen, 31 N.Y.S. 
2d 710, 177 Ml sc. 734. 

90. U.8.—Shotkin v. Nelson, C.C.A. 
Colo., 140 F.2d 402. 

91. Old.—Simmons v. State, 98 P.2d 
C23, 68 Old.Cr. 337. 

92. TT.H.—In re Shaw, C.O.N.Y., 172 
F. 520—U. S. v. Ralston, C.O.Va., 17 
F. 895. 

93. U.S.—In re Shaw, C.C.N.Y., 172 
F. 520—U. S. v. Ralston, C.O.Va.. 
17 F. 895. 

94. I>.C.—Attachment of Spencer, 11 
I).C. 433. 

95. N.Y.—Lowther v. Ix>wther, 100 
N.Y.S. 966, 115 App.BJv. 307, 37 
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N.Y.Civ.Proc. 290, 19 N-Y.Ann.Cas. 
166. 

In re Klein, 245 N.Y.S. 486, 138 
MIso. 282. 

90. U.H.—Bober v. U. S., Alaska, 170 

F. 881, 96 C.O.A. 57. 

70 C.J. p 44 note 16. 

97. Oft.—Cody v. Boyklrx, 136 SJD. 
76, 163 Oft. 1. 

70 C.J. p 44 note 16. 

98. N.Y.—Xn re Rice, 226 N.Y.S. 585, 
131 Misc. 220, reversed on other 
grounds In re Richardson, 160 N.B. 
655, 247 N.Y. 401. 

99. Service in another county 

A subpoena Issued by court of one 
county for service in another county, 
not attested by seal of such court, 
was invalid. 

N.O.—State v. Black, 59 SJB.2d 621, 
232 N.C. 154. 

1. N.C.—Goodman's Adm'r v. Armi- 
Htcad, 11 N.C, 19. 

Amendment by Insertion of date 
l*a.—Bresser v. Pressor, 34 LusXeg. 
Reg. 335. 
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him ; 2 but subpoenas from federal courts are issued 
to the marshal of the district and not to the wit¬ 
ness . 3 

In what action issued. A subpoena should show 
in what action or proceeding it is issued . 4 A de¬ 
scription of the cause as “now pending” correctly 
states its condition, although judgment has been 
rendered, where a motion for a new trial has been 
made and is pending . 5 

Place of holding court . A subpoena requiring one 
to attend as a witness in a certain court has been 
held not to be bad for failure to specify the place of 
holding the court, where the place is prescribed by 
statute . 6 

Recital of statute under which issued. A subpoena 
need not recite or indicate under what statute it is 
issued, the witness being chargeable with knowledge 
of the law under which his attendance is required . 7 

Defects as rendering subpoena invalid. Where a 
subpoena is invalid because defective in form, recog¬ 
nition of the subpoena and service thereof by an 
officer cannot give it validity . 8 So, also, a person’s 
statement that a subpoena had been duly served on 
him does not waive a deficiency in the subpoena ; 9 
but it has been held that a witness who appears in 
a proceeding, on defective process, waives the 
right to be heard at a later date as to such process, 
after failure to interpose objections thereto in the 
proper manner and at the proper time prior to taking 
the oath . 10 


WITNESSES §§ 21-22 

§ 22. - Issuance 

A valid subpoena may be issued onfy by an authorized 
officer, for the purpose of compelling testimony or other 
evidence having materiality to some matter which is 
lawfully under investigation in a pending action or pro¬ 
ceeding. The issuance of a subpoena is ordinarily a 
matter of right rather than one of discretion. 

The pendency of some action or proceeding is 
necessary in order to warrant the issuance of sub¬ 
poenas for witnesses , 11 which, in order to be valid, 
must be issued for the purpose of compelling testi¬ 
mony or other evidence having materiality to some 
matter which is lawfully under investigation there¬ 
in 12 A subpoena ordinarily issues as of course, and 
no special allowance by the court is necessary , 13 
except where otherwise provided by statute, as in 
the case of witnesses residing at a distance, or 
abroad, in which case it should not be granted ex¬ 
cept on a showing with reasonable clarity that the 
testimony of the witness whose attendance is sought 
to be compelled will be material , 14 and it is for the 
court, in the exercise of a sound discretion, to 
determine whether the showing made warrants the 
issuance of the subpoena ; 15 but a statement to the 
court by counsel, indicating the materiality and im¬ 
portance of the testimony expected to be elicited 
from the witness, is ordinarily sufficient to justify 
the issuance of the subpoena . 16 

Conversely, the refusal of a subpoena is ordinarily 
unjustifiable , 17 the issuance of the writ being rather 
a matter of right than one of discretion ; 18 but a sub¬ 
poena should be denied where its purpose is merely 


2. U.S.—Russell v. Ashley, C.C.Ark., 
21 F.Cas.No.12,150, Hempst. 546. 

Ill.—Chicago, etc., R. Co. v. Dunning, 
18 Ill. 494. 

3. U.S.—Russell v. Ashley, C.C.Ark., 
21 F.Cas.No.12,150, Hempst. 546. 

4. Ga.—Corpus Juris cited in Evans 
v. State, 24 S.E.2d 861, 863, 69 Ga. 
App. 178. 

70 C.J. p 45 note 23. 

5. U.S.—In re McKay, 30 Ct.Cl. 1. 

6. N.Y.—People v. Van Wyck, 2 Cai. 
333, Col. & C.Cas. 411. 

7. U.S.—Blackmer v. U. S., App. 
D.C., 52 S.Ct. 252, 284 U.S. 421, 
76 L.Ed. 375. 

8. N.C.—State v. Black, 59 S.E.2d 
621, 232 N.C. 154. 

8. N.C.—State v. Black, supra. 

10. Fla.—Coleman v. State ex rel. 
King, 184 So. 334, 134 Fla. 802. 

11. N.Y.—Application of Brainson, 
97 N.Y.S.2d 734, 198 Misc. 283. 

Utah.—Corpus Juris quoted in May¬ 
ers v. Bronson, 114 P.2d 213, 224, 
100 Utah 279, 136 A.L.R. 698. 

70 C.J. p 45 note 27. 

12. U.S.—Corpus Juris cited in N. 


L. R. B. v. Baldwin Locomotive 
Works, C.C.A., 128 F.2d 39, 58. 
N.Y.—In re Nicosia, 167 N.Y.S. 912, 
180 App.Div. 427. 

Utah.—Corpus Juris quoted in May¬ 
ers v. Bronson, 114 P.2d 213, 224, 
100 Utah 279, 136 A.L.R. 698. 

13. Pa.—Commonwealth Title Ins., 
etc., Co. v. Slack, 18 Pa.Co. 593. 

14. U.S.—Benedict v. Seiberling, D. 
C.Ohio, 17 F.2d 841. 

Attendance in another state 

Where certificate of judge of sister 
state before which criminal proceed¬ 
ing was pending did not set forth 
that testimony of witness, who re¬ 
sided in New York State and whose 
attendance before court of sister 
state in criminal proceeding was 
sought, was material, and there was 
no proof before New York court of 
materiality of testimony of such 
witness, New York court improperly 
granted subpoena-order. 

N.Y.—Application of Stamler, 111 
N.Y.S.2d 313, 279 App.Div. 908. 

15. D.C.—Blackmer v. U. S., 49 F.2d 
523, 60 App.D.C. 141, affirmed 52 
S.Ct. 252, 284 U.S. 421, 76 L.Ed. 
375. 


16. U.S.—Blackmer v. U. S., App. 
D.C., 52 S.Ct. 252, 284 U.S. 421, 
76 L.Ed. 375. 

Robus & Co. v. American Found¬ 
ers Corporation, D.C.N.Y., 8 F. 

Supp. 97. 

Refusal to disclose expected proof 

In disbarment proceedings where 
defendant refused to tell court what 
he expected to prove by witness 
whose wife had just died and deposi¬ 
tion of witness could have been 
taken, refusal of court to have wit¬ 
ness appear in response to subpoena 
and testify in open court was not 
error. 

Tenn.—State v. Bomer, 162 S.W.2d 
515, 179 Tenn. 67, certiorari de¬ 
nied Bomer v. State of Tennessee, 
63 S.Ct. 764, 318 U.S. 771, 87 L.Ed. 
1141. 

17. Mo.—Doyle v. St. Louis Transit 
Co., 101 S.W. 598, 124 Mo.App. 504. 

18. Tex.—Edmondson v. State, 43 
Tex. 230. 

Under common law generally sub¬ 
poena ad testificandum is regarded 
as matter of right. 

N.Y.—Trombetta v. Van Amringe, 
280 N.Y.S. 480, 156 Misc. 307. 
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§§ 22-23 WITNESSES 

to equip the party seeking it with inquisitorial pow¬ 
er in exploring for facts, the existence of which is 
only suspected , 19 and it has been held, in a criminal 
case, that there is no error in refusing an applica¬ 
tion by defendant for subpoenas, before the prosecut¬ 
ing witness has testified, to show admissions incon¬ 
sistent with his expected testimony, especially where 
the application is not renewed after his testimony 
has been given . 20 A clerk of court is not entitled 
to exact payment or security from a defendant be¬ 
fore issuing a subpoena required by him . 21 It has 
been held that where a party directs a subpoena for 
a witness, it is the duty of the clerk to issue it to 
each succeeding term, until the order is counter¬ 
manded or the suit disposed of . 22 

Who may issue, or direct issuance. The right to 
issue subpoenas is limited to such persons as are 
empowered by the statute, ordinarily an officer of 
court or responsible official . 23 Unless it is otherwise 
provided by statute, a subpoena may be issued by the 
attorney for the party desiring it, without applica¬ 
tion to a court or judge, by signing it himself and 
testing it in the name of a judge of the court, the 
clerk, or other proper officer ; 24 but a statute may 
prohibit any one not a law partner of an attorney, 
or his clerk, from suing out any process in his 
name . 26 Ordinarily a subpoena may not be issued 
by a layman, although a party to the action , 26 but 
such a rule does not deprive a party not represented 
by counsel of the right to obtain witnesses, as he 
may make proper application to a judge, justice, or 
referee . 27 In criminal cases a subpoena on behalf of 
the state should be issued only on the order or di- 
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rection of the district attorney . 28 Under a statute 
authorizing the clerk of court to issue subpoenas 
in any action or proceeding pending in the court, 
the clerk may properly issue a subpoena requiring a 
witness to appear before a notary public to give 
testimony in a pending action in court, although 
the notary is also given statutory authority to re¬ 
quire the attendance of witnesses before him by 
subpoena . 29 A statute empowering any person au¬ 
thorized by law to hear and determine a matter to 
issue a subpoena under his hand for compelling the 
attendance of witnesses applies only where special 
provision is not otherwise made by statute for secur¬ 
ing the attendance of witnesses . 30 

Addition of names after issuance . After a sub¬ 
poena is issued and turned over to an officer for ex¬ 
ecution, such officer has no authority of his own vo¬ 
lition to insert the names of additional witnesses . 31 

Waiver of defects or irregularities in issuance . 
Where a witness attends at the time and place ap¬ 
pointed in a subjxfina, and is sworn and submits to 
a partial examination without objection, he waives 
any defect or irregularity in the issuance of the sub¬ 
poena . 32 

§ 23. - Service 

The service of a subpoena must be personal, and It 
must be effected within the proper time, and at a proper 
place. Service is ordinarily to be made by reading and 
showing the original subpoena to the witness, and deliv¬ 
ering to him personally a copy or ticket containing the 
substance of the subpoena. 

The service of a subpoena must in all cases be 
personal . 33 A subpoena is not a writ, the power of 


Administrative investigation 

Whore the matter which the se¬ 
curities and exchange commission 
was investigating wan an alleged 
violation of tho Securities Act, 
which Investigation could not he 
made without the exorcise of the 
power of subpoena granted by the 
act, the district court, when called 
on to issue such subpoena, has no 
issue to decide and must perform 
its duty by granting the application. 
1T.S.— Securities and Bxehange Com¬ 
mission v. McOarry, I>.C.Colo. t 56 
K.Hupp. 791, afllrmed, O.O. A., 147 
F.2d 389. 

19. U.S.—-Benedict v. Seiberling, D. 
COhio, 17 *\2d 841. 

IT. a v. Stascvic, D.C.N.Y., 117 
F.Hupp. 371. 

20. Wash.—State v. Serfling, 230 I\ 
847, 131 Wash. 005. 

21 . 1 &.—Houston River Canal Co. 
v. Kopke, 31 So. 156, 106 La. 609. 

22 L Ala,—Marsh v. Mobile Branch 
Bank, 10 Ala. 57. 


23. N.Y,—Schwartz v. Shapiro, 91 
N.Y.S.2d 771. 

In magistrate's court, magistrate 
performs functions of clerk in is¬ 
suing and signing- subpoenas. 

N.Y.—Trombetta v. Van Amringe, 
280 N.Y.S. 480, 156 Mise. 307. 
Attorney general 

Del.—In re Hawldns, 123 A.2d 113. 

24. N.Y.—Lowther v. Lowther, 100 
N.Y.& 965, 115 App.Div. 307, 37 
N.Y.Olv.Proc. 290, 19 N.Y.Ann.Cas. 
165. 

25. N.Y.—Yorks v. Peck, 31 Barb. 
350. 

26. N.Y.—Schwartz v. Shapiro, 91 
N.Y.S.2d 771. 

27. N.Y.—Schwartz v. Shapiro, su¬ 
pra. 

28 . Pa.—Commonwealth v. Shell, 1 
Pa.Oo, 41. 

29. TT.H.— 1 Leber v. U. S., Alaska, 
170 J?\ 881, 96 C.C.A. 57. 
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30. N.Y.—In re Klein, 245 N.Y.S. 
486. 138 Mise. 282. 

70 C.jr. p 46 note 45. 

31. Tex.—Manuel v. State, 74 S.W. 
30, 45 Tex.Cr. 96. 

32 . Cal.—In re Scott, 9$ P, 385, 8 
CIA. 12. 

33. N.Y.-—Broderick v. Shapiro, 14 
N.Y.S,2d 542, 172 Mine. 28. 

Foreign corporation 
Where, in supplementary proceed¬ 
ings between a Judgment creditor 
and a judgment debtor, a subpoena 
dueea tecum was served on superin¬ 
tendent of insurance purporting to 
direct a foreign insurance corpora¬ 
tion, which had filed a writing desig¬ 
nating superintendent as its attor¬ 
ney to accept service of process in 
proceedings against it, to appear In 
a New York court to give testimony 
and produce records kept in a foreign# 
state, the service of such subpoena 
was ineffective as against foreign 
corporation, especially where witness, 
fees and mileage were not paid. 

N.Y.—Broderick v. Shapiro, supra. 
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which must be exhausted before it can be pro¬ 
nounced served, but a subpoena naming two or 
more witnesses is served every time any witness 
named therein is properly summoned . 34 

By whom served . A subpoena may be served by 
the sheriff, marshal, or any constable in the county 
where the witness resides or may be found , 35 or by 
any person of proper age 36 who is disinterested and 
would be a competent witness , 37 or even by a party 
to the action . 38 

Time of service. While statutes or rules of court 
sometimes provide that subpoenas be taken out and 
served on the witness a prescribed length of time 
before the trial or hearing, it has been held that such 
a requirement applies only with respect to applica¬ 
tions for continuances because of the absence of 
witnesses who might have been found within reach 
of the process within the time provided . 39 A sub¬ 
poena not served until after the date on which the 
witness is' directed to appear is without effect . 40 

Place of service. Service of a subpoena of a state 
court outside of the state where it is issued is a 
nullity ; 41 but service within the state, although 
without the county where the witness is required to 
appear, may be sufficient , 42 and a subpoena to ap¬ 
pear before a federal court may be served at a place 
within one hundred miles of the place where the wit¬ 
ness is required to attend, although the place of 
service is outside of the district . 43 

Manner of service. Service of a subpoena is or¬ 
dinarily to be made by reading and showing the orig- 


WITNESSES §§ 23-24 

inal subpoena to the witness , 44 and delivering to 
him personally a copy or ticket containing the sub¬ 
stance of the subpoena ; 45 but a witness cannot com¬ 
plain that service of a subpoena on him was insuffi¬ 
cient, where its contents were made known to him 
in a general way, and it was within his sight, and 
tendered to him, and he refused to accept it or to 
remain until it could be read to him . 46 It has been 
held that if a witness actually receives a subpoena 
sent to him by mail, he is bound to obey it . 47 Read¬ 
ing a subpoena to the witness over the telephone is 
not a sufficient compliance with a statute providing 
for service of subpoenas by reading in the hearing 
of the witness . 48 

§ 24. - Return or Proof of Service 

The return or proof of service of a subpoena issued 
for several witnesses should show the names of the wit¬ 
nesses served and also the names of the witnesses not 
served. The return of the sheriff indorsed on a subpoena 
may prima facie establish the fact of service, but it is 
not conclusive on the parties. 

The return or proof of service of a subpoena is¬ 
sued for several witnesses should distinctly show 
the names of the witnesses served and also the 
names of the witnesses not served . 49 

In whose name made. A return of service of a 
subpoena signed by a special deputy in his own name 
is invalid . 50 

Sufficiency . A return that the witness is “a fugi¬ 
tive from justice” is insufficient; the facts and cir¬ 
cumstances on which the statement is based should 


34. Pa.—Murphy v. Fayette County, 
13 Montg.Co. 81. 

35. Nev.—Washoe County v. Hum¬ 
boldt County, 14 Nev. 123. 

70 C.J. p 46 note 62. 

Service on self 

A sheriff in serving subpoenas on 
witnesses properly served subpoena 
on himself. 

Tex.—Scholl v. State, 235 S.W.2d 
639, 166 Tex.Cr. 290, rehearing de¬ 
nied 236 S.W.2d 499, certiorari 
denied 72 S.Ct. 57, 342 U.S. 834, 
96 L.Ed. 631. 

The term “subpoena servers” re¬ 
fers to a class of persons designated 
by the district attorney’s office, who 
are engaged in serving subpoenas, as 
well as in other work. 

N.Y.—People v. Gardiner, 52 N.E. 
564, 157 N.Y. 520. 

36. Or.—Egan v. Finney, 72 P. 133, 
42 Or. 599. 

70 C.J. p 46 note 53. 

37. Mo.—Larimore v. Bobb, 21 S.W. 
922, 114 Mo. 446. 

Doyle v. St. Louis Transit Co., 
101 S.W. 598, 124 Mo.App. 504. 


38. Ky.—Croley v. Huddleston, 202 
S.W.2d 637, 304 Ky. 811. 

70 C.J. p 46 note 55. 

Special bailiff 

Appointment of plaintiff as a spe¬ 
cial bailiff to serve a subpoena on 
his own witness was valid notwith¬ 
standing civil code of practice for¬ 
bidding an officer to serve process in 
an action to which he is a party. 

Ky.—Croley v. Huddleston, 202 S.W. 
2d 637, 304 Ky. 811. 

39. Pa.—Scriber v. Beeves, 1 Phila. 
284, 9 Leg.Int. 2. 

Negligence not shown 

Attorney for plaintiffs was not 
negligent in waiting until the day 
before trial of personal injury action 
to serve subpoena on physician who 
had treated plaintiff and had been 
told earlier of imminence of the trial 
and whose office was near court¬ 
house, even assuming that trial list 
for the week had been made up on 
preceding Friday morning. 

N.J.—Pepe v. Urban, 78 A.2d 406, 11 
N.J.Super. 385. 

40. Ind.—Schroeder v. State, 166 
N.E. 28, 89 Ind.App. 254. 
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41. Mo.—State v. Huff, 61 S.W. 900, 
161 Mo. 459. 

42. N.Y.—Downey v. Fenn, 124 N.Y. 
S. 876. 

43. U.S.—In re Trachtenberg, D.C. 
Pa., 8 F.2d 791. 

70 C.J. p 46 note 63. 

44. N.J.—In re Haines, 51 A. 929, 
67 N.J.Law 442. 

70 C.J. p 46 note 65. 

45. Or.—Egan v. Finney, 72 P. 133, 
42 Or. 599. 

46. Wis.—Gallun v. Hibernia Bank 
& Trust Co., 195 N.W. 703, 182 
Wis. 40. 

47. Ill.—Chicago, etc., R. Co. v. 
Dunning, 18 Ill. 494. 

48. Tex.—Ex parte Terrell, Cr., 95 
S.W. 536. 

49. Tex.—Tooney v. State, 5 Tex. 
App. 163. 

50. Mo.—State v. Huff, 61 S.W. 900, 
1104, 161 Mo. 459. 
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§§ 24-25 WITNESSES 


be recited . 51 A return reciting that the subpoena 
was “served by reading in hearing of” the witness 
does not show compliance with a statute requiring 
the writ to be served by being read to the witness . 52 
A return of “not executed,” or “not found,” is in¬ 
sufficient under a statute requiring a return of the 
mode of service, or the cause of the failure to 
serve . 53 

Verification. Where a statute requires service 
of a subpoena by one not an officer to be proved by 
affidavit, an unverified return is insufficient . 54 

Amendment. A statute permitting the amend¬ 
ment of process in furtherance of justice does not 
authorize the amendment of an insufficient return 
of service of a subpoena, after the witness has been 
attached and committed for failure to appear . 55 

Iiffect and conclusivcncss. The return of the sher¬ 
iff indorsed on a subpoena may prima facie estab¬ 
lish the fact of service ; 56 but it is not conclusive 
on the parties, and they may disprove the state¬ 
ments therein . 67 Where a return shows that serv¬ 
ice was had in a named county, without specifying 
the state, and there is no county of such name within 
the state, the court will presume that the subpoena 
was served outside the state . 68 

§ 25. Subpoena Duces Tecum 

a. In general 

b. Power to issue 

c. In what proceedings issuable 

d. To whom writ runs 

e. What may be required to be produced 

5X. Liu.—State v. Baum, 20 So. 07, 

51 La. Ann. 1112. 

52. Tex.—Tonney v. 

App. 102. 

53. Tex.—Neyland v. State, 13 Tex. 

App. 530. 

54. Ohio.—In re Quick, 1 Ohio N.P., 

N.8., 57. 

55. Ohio.—In re Quick, supra. 

56. Ill.—Ferriman v. People, 128 
XU,App. 230. 

57. Lft.—State v. Baum, 20 So. 67, 

51 lift. A nn. 1112. 

56. Mo.—State v. Huff, 01 S.\\ r . 900, 

1G1 Mo. 469. 

59. Ala.—Corpus Juris quoted in 
Ex parte Hart, 200 So. 783, 785, 

240 Ala. 642. 

Fla.—State v. Smith, 139 So. 794, 104 
Fla. 91. 

70 C.J. p 48 note 15. 

Compelling production of books and 
papers under subpoena duces 
tecum as unreasonable search or 
eeizuro see Searches and Seizures 
I 36. 


f. Motion or application for writ 

g. Issuance or refusal 

h. Form and requisites of subpoena 

i. Compliance 

j. Setting aside or vacating subpoena 
a. In General 

A subpoena duces tecum Is a process or writ whereby 
a court, at the instance of a suitor, commands a person 
who has in his possession or control some book or paper 
which is pertinent to the issues of the pending controversy 
to attend and produce it for use at the trial; and such 
a subpoena is the usual and ordinarily proper way of 
compelling the production of books or papers In a pro¬ 
ceeding. 

A subpoena duces tecum is a process or writ 
whereby a court, at the instance of a suitor, com¬ 
mands a person who has in his possession or control 
some book or paper which is pertinent to the issues 
of the pending controversy to attend and produce it 
for use at the trial . 50 Such a subpoena is not in¬ 
quisitorial, but is issued for the purpose of assisting 
a litigant in demonstrating his right of recovery . 60 
The subpoena duces tecum is of ancient origin 61 and 
is well known to the common law , 62 The require¬ 
ment of the Sixth Amendment to the federal Con¬ 
stitution that in all criminal prosecutions accused 
shall enjoy the right to have compulsory process for 
obtaining witnesses in his favor extends to docu¬ 
mentary evidence . 63 

Necessity. A subpoena duces tecum is the usual 
and ordinarily proper way of compelling the produc¬ 
tion before a court or other officer of books or 
papers pertinent to a matter lawfully before him ; 64 

Co. v. Hollingsworth, Sup., 293 
S.W.2d 639. 

62. Ala.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

Tex.—Hollingsworth v. Soars, Roe¬ 
buck Sc Co., Civ.App., 280 S,W.2d 
182, affirmed Soars, Roebuck Sc Co., 
Sup., 293 S.W.2d 039. 

Am to third person, the ordinary 
subpoena duces tecum was available 
at common law. 

N.Y.—Smith v. Russo-Aslatic Bank, 
10 N.Y. 8.2d 10, 170 MIhc. 408. 

63. U,8.—U. 8. v. Schnoiderman, D. 
C.Cal., 100 P.Supp. 731. 

04. Ala.—Ex parte Monroe County 
Bank, 49 So.2d 161, 254 Ala. 515, 
23 A.L.It.2d 850. 

Cal.—McLain v. Superior Court In 
and for Sacramento County, 221 
I\2d 300, 99 C.A.2d 109. 

N.J.—Snegtm v. Consolidated In¬ 
demnity & Insurance Co., 175 A. 
785, 117 N.J.ICq. 325. 

N.Y.—Application of Sllpyan, 145 N. 
Y.S.2d 030, 208 Misc. 515, appeal 
dismissed 148 N.Y.S.2d 914, 286 


State, 5 Tex. 


Similar definitions 

U.S.—TT, S., for Use of TIlo Rooting 
Co. v. J. Slotnlk Co., D.C.Conn., 3 
F.R.I>. 408. 

Ill.—People ex rol. Metropolitan Cas¬ 
ualty Ins. Co. of New York v. 
Calumet Nat. Bank, 200 Ill.App. 
603. 

70 C.J. p 48 note 16 [a]. 

Mandate of court 

A “subpoena duces tecum" is a 
mandate lawfully issued under the 
seal of the court by the clerks there¬ 
of, and inspection requirement 
signed by a price administrator des¬ 
ignating records of a manufacturer 
and retailer to bo inspected and 
copied by O. P. A. investigators did 
not have the effect of a subpoena. 
U.S.—Bowles v. Gantner & Mattern 
Co., D.C.Oal., 64 F.Supp. 383. 

60. N.Y.—In re Kbbets' Will, 280 
N.Y.S. 710, 165 Misc. 870. 

61. Tex.—Hollingsworth v. Sears, 
Roebuck & Co., Civ.App., 286 S.W. 
2d 182, affirmed Sears, Roebuck Sc 
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but where both a witness and certain documents 
in his possession are actually in court, it is within 
the discretion of the court to require the witness to 
produce such documents, although no subpoena duces 
tecum has been issued or served, 65 and it has been 
held that it is the duty of the court to require such 
production, where counsel for a party requests it. 66 
So, also, where the adverse party 67 or his counsel, 68 
has certain documents in his possession in court, a 
subpoena duces tecum need not be served for the 
production of such documents. 

b. Power to Issue 

A court in which an action or proceeding is pending 
has inherent power, frequently declared or confirmed by 
statute, to issue a subpoena duces tecum in a proper case, 
and an administrative officer or agency may be author¬ 
ized by statute to issue subpoenas in connection with 
matters under investigation; but the production of rec¬ 
ords may not be required under such circumstances as 
to contravene the constitution. 

A court in which an action or proceeding is pend¬ 
ing has inherent power, which is frequently declared 
or confirmed by statute, to issue a subpoena duces 


tecum in a proper case; 69 but while the exercise 
of such power is not precluded by the constitutional 
provisions forbidding unreasonable searches and 
seizures, as discussed in Searches and Seizures § 36, 
the constitution requires that the forced production 
of documents by subpoena be not unreasonable, 70 
and the production of records may not be required 
under such circumstances as to contravene such con¬ 
stitutional provisions. 71 In determining whether a 
subpcena duces tecum is invalid as unreasonable and 
oppressive, each case must be judged according to 
the peculiar facts arising from the subpoena itself 
and other proper sources. 72 Unless otherwise pro¬ 
vided by law, a subpcena duces tecum has no force 
outside the state, and a party cannot compel the 
production of corporate books after refusal to obey 
a subpoena duces tecum served on corporation officers 
outside the state. 73 

An administrative officer or agency may be au¬ 
thorized by statute to issue subpoenas in connection 
with matters under investigation, 74 but where no 
such authority is conferred by statute, a court has 


App.Div. 1091—Cote v. Knicker¬ 
bocker Ice Co., 290 N.Y.S. 483, 160 
Misc. 658. 

In re Davidson’s Estate, 89 N.Y. 
S.2d 224—Berger v. Van Doorn, 57 
N.Y.S.2d 434. 

Ohio.—Ex parte Frye, 98 N.E.2d 798, 
155 Ohio St. 345. 

Va.—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 520, 146 A.L.R. 
966. 

70 C.J. p 48 note 16. 

Either party 

Process of subpoena duces tecum 
is at service of either party to action 
in order to procure production of 
documents in adversary’s possession 
which are claimed to be relevant. 
Conn.—Hurley v. Connecticut Co., 
172 A. 86, 118 Conn. 276. 

Ample remedy 

Statute authorizing department of 
revenue to examine records of a tax¬ 
payer and to enforce such right by 
application to circuit court is not a 
substitute for statute authorizing 
subpoena duces tecum, and when 
assessment has become subject to 
litigation in circuit court the latter 
statute provides ample remedy. 

Ky.—Commonwealth v. American 
Creosoting Co., 178 S.W.2d 988, 
296 Ky. 858. 

65. D.C.—Wolff v. Capital Transit 
Co., Mun.App., 35 A.2d 454. 

Va.—Robertson v. Commonwealth, 
25 S.E.2d 352, 181 Va, 520, 146 
A.L.R. 966. 

70 C.J. p 48 note 17. 

66 . Ohio.—Tenney v. Arnold, 165 
N.E. 751, 30 Ohio App. 512. 


67. Va.—Robertson v. Common¬ 
wealth, 25 S.E.2d 352, 181 Va. 520, 
146 A.L.R. 966. 

68 . S.C.—Williams v. Metropolitan 
Life Ins. Co., 25 S.E.2d 243, 202 
S.C. 384. 

Question, held immaterial 

Question raised relative to issuing 
of subpoena duces tecum was imma¬ 
terial where the file, production of 
which was sought, was in counsel’s 
custody In courtroom during the 
trial and contents thereof were rele¬ 
vant and competent evidence of the 
notice and proofs received by in¬ 
surer. 

Pa.—Caulfield v. -2Etna Life Ins. Co. 
of Hartford, Conn., 19 A.2d 575, 
144 Pa.Super. 257. 

69. Ala.—Corpus Juris cited in Ex 

parte Hart, 200 So. 783, 785, 240 
Ala. 642. 

Ga.—Stevens v. Fort Industries, Inc., 
77 S.E.2d 273, 88 GaApp. 584. 

Mass.—Cregg v. Puritan Trust Co., 
129 N.E. 428, 237 Mass. 146. 

Mo.—Corpus Juris cited in State v. 
Sartorius, 171 S.W.2d 569, 575, 

351 Mo. Ill—Corpus Juris cited 
in State v. O’Malley, 117 S.W.2d 
319, 321, 342 Mo. 641. 

N.Y.—Trombetta v. Van Amringe, 
280 N.Y.S. 480, 156 Misc. 307. 

Pa.—Abernathy v. Pittsburgh Press 
Co., 47 Pa.Dist. & Co. 575, 91 

Pittsb.Leg.J. 187. 

Tex.—Stockwell v. Snyder, Civ.App., 
51 S.W.2d 812, reversed on other 
grounds 84 S.W.2d 705, 126 Tex. 6. 
70 C.J. p 48 note 20. 

Issuance of subpoena duces tecum 
under Federal Rules of Civil Pro¬ 
cedure see Federal Courts § 131. 
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Summary production 

Provision in the statute dealing 
with production of papers by sub¬ 
poena duces tecum, that in all cases 
the judge may require the summary 
production of any book or document 
by subpoena duces tecum, where the 
witness is able to produce it, and 
where the ends of justice require 
such summary production, is merely 
a recognition of the inherent power 
of the court as at common law. 

Ala.—Ex parte Hart, 200 So. 783, 240 
Ala. 642. 

Federal courts 

U.S.—U. S. v. Onassis, D.C.N.Y., 133 
F.Supp. 327. 

70 C.J. p 48 note 20 [a]. 

70. U.S.—Application of Harry Al¬ 
exander, Inc., D.C.N.Y., 8 F.R.D. 
559. 

Cal.—People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 C.A.2d 339. 

71. Utah.—Evans v. Evans, 98 P.2d 
703, 98 Utah 189. 

72. U.S.—In re Eastman Kodak Co., 
D.C.N.Y., 7 F.R.D. 760. 

D.C.—U. S. v. Medical Soc. of Dis¬ 
trict of Columbia, D.C., 26 F.Supp. 
55. 

73. N.Y.—People v. Burgess, 155 
N.E. 745, 244 N.Y. 472. 

74. Tenn.—Rushing v. Tennessee 
Crime Commission, 117 S.W.2d 4, 
173 Tenn. 308. 

Public instrumentalities 

Provisions of statutes authorizing 
public instrumentalities such as 
boards and commissions to issue 
subpoenas for witnesses and require 
them to produce pertinent docu¬ 
mentary evidence in their possession 
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no jurisdiction to issue a subpoena duces tecum for 
the production of records at an administrative hear¬ 
ing. 75 While a clerk of court, a ministerial officer, 
may be empowered by statute to issue the process, 76 
a statute merely authorizing the clerk to issue sub¬ 
poenas for witnesses, commanding them “to appear 
and testify,” has been held not to confer authority 
to issue a subpoena duces tecum. 77 Ordinarily, a 
notary public has no such power, 78 and it has been 
held that a statute authorizing a judge or notary 
public, to whom is presented a commission for the 
taking of a deposition to issue a subpoena requiring 
witnesses to attend for examination gives power to 
issue an ordinary subpoena, or subpoena ad testifi¬ 
candum only, and not a subpoena duces tecum; 79 


but on the latter point there is also authority to the 
contrary, 80 and it has been laid down as a general 
rule that wherever the statutes authorize an officer 
to compel testimony, by subpoenaing witnesses, he 
has authority to issue subpoenas duces tecum in or¬ 
der to compel the production of documents. 81 The 
power of a referee to require the production of books 
and papers of a witness is discussed in References 
§ 103. 

A provision of the Federal Rules of Criminal 
Procedure authorizing the issuance of a subpoena 
duces tecum for the production of documentary evi¬ 
dence before trial was formulated to aid accused in 
securing documents which they wanted to introduce 
in evidence at the trial. 82 Such rule has for its 


aro not proscribed by any provision 
of constitution or by any consider¬ 
ation of public policy. 

Tenn.—Hushing v. Tennessee Crime 
Commission, supra. 

Attorney O-eneral 

(1) In the exercise of his statu¬ 
tory power, the attorney general 
may require the production of any 
books and papers which ho deems 
relevant or material to an investiga¬ 
tion. 

N.Y.—In re Atlas Lathing Corp., 29 
N.Y.S.2d 458, 176 Misc. 069. 

(2) Term "process," within stat¬ 
ute authorizing attorney general to 
issue process to compel attendance 
of witnesses, is broad enough to 
grant him power to issue a subpoena 
duces tecum and compel production 
of documents for examination by 
him. 

Del.—In re Hawkins, 123 A.2d 113. 

Securities Act 

Congress acted within its consti¬ 
tutional powers in enacting Securi¬ 
ties Act, authorizing issuance of 
subpoenas duces tecum requiring 
telegraph companies to produce tel¬ 
egrams relating to matters under 
investigation by securities and ex¬ 
change commission. 

U.S.—Newileld v. Iiyan, C.C.A.Fla., 
9i F.2d 700, certiorari denied Ryan 
v. Newllcld, 68 S.Ct. 64, two cases, 
302 U.S. 729, 82 L.Ed. 563, re¬ 
hearing denied 68 S.Ct. 137, 302 
U.S. 777, 82 L.Ed. 601, 68 S.Ct. 

138. 302 U.S. 777, 82 L.Ed. 601. 

ami 58 S.Ct. 262, two cases, 302 
U.S. 060, 82 L.K<1. 604—Hallentine 
v. Florida Tex Oil Co., CIO. A. FI a., 
91 F.2d 700, certiorari denied 
Florida Tex. Oil Co. v. Hallentlne, 
58 S.Ct. 54, 302 U.S. 729, 82 L.Ed. 
563, rehearing denied 58 S.Ct. 138, 
302 U.S. 777, 82 L.Ed. 601, and 

58 S.Ct. 262, 302 U.S. 660, 82 

L.Ed. 604. 

Tnlr Labor Standards Act 

(1) If administrator of wage and 
hour division comes into district 


court and makes a showing, on ap¬ 
plication for order to compel re¬ 
spondent to attend, testify, and pro¬ 
duce documentary evidence in accord¬ 
ance with a subpoena duces tecum, 
that respondent engages in some ac¬ 
tivity which brings respondent within 
purview of Wage and Hour Law, ad¬ 
ministrator is justified In examining 
respondent’s records. 

U.S.—Fleming v. G & C Novelty 
Shoppe, D.U.Ill., 35 F.Supp. 829. 
(2) Under Fair Labor Standards 
Act, authority of administrator of 
wage and hour division of depart¬ 
ment of labor to Issue a subpuma 
duces tecum to require employer to 
produce records of employees is not 
limited to record of employees who 
have been classified as nonoxempt 
by employer. 

U.S.—Fleming v. Montgomery Ward 
& Co., C.C.A.I11., 114 F.2d 384, 
certiorari denied Montgomery 
Ward & Co. v. Fleming, 61 S.Ct. 
71, 311 U.S. GOO, 85 L.Ed, 446. 
Delegation, of power 

Unlimited authority of an admin¬ 
istrative officer to delegate the ex¬ 
ercise of power to sign and Issue 
subpoena duces tecum is not lightly 
to be JnferrtKl. 

U.S.—Cudahy Packing Co. of Louisi¬ 
ana v. Holland, La., 62 S.Ct. 651, 
316 U.S. 357, 86 L.Ed. 895. 

75. N.Y.—,Application of Art Metal 
Const. Co., 21 N.Y.S.2d 437, 260 
App.Dlv, 153. 

76. Ala.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

Ministerial duty 

Under statute requiring an affida¬ 
vit of the party desiring the issu¬ 
ance of a "subpuma duces tecum," 
action of the clerk of court in the 
issuance of sueh subpoena is merely 
ministerial, since the purpose of the 
subpuma is to initiate proceedings 
to have the documents and other 
matters described in the subpoena 
brought before the court in order 
that the court may determine wheth¬ 
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er they are material evidence in 
the case then pending before it. 

Cal.—Southern Pac. Co. v. Superior 
Court in and for Los Angeles 
County, 100 P.2d 302, 15 C.2d 206, 
130 A.L.R. 323. 

Order of court unnecessary 

Under the statutes designating 
clerk of court as the proper official 
to issue subpeenas and subpoenas 
duces tecum in absence of provision 
for any order of court as a basis for 
the act, clerk of court was author¬ 
ized to issue a subpoena duces tecum 
without an order of court. 

Cal.—Southern Pac. Co. v. Superior 
Court in and for Los Angeles 
County, 100 P.2d 302, 15 C.2d 206, 
130 A.L.R, 323, impliedly overrul¬ 
ing Southern Pacific Co. v. Superi¬ 
or Court in and for Los Angeles 
County, App., 93 P.2d 276, rehear¬ 
ing denied 93 I\2d 1055. 

77. U.S.—Ex parte Moses, C.C.Pa., 
53 F. 346. 

Ala.—Corpus Juris cited in Ex parte 
Hart, 200 So. 783, 785, 240 Ala. 642. 

78. Tex.—Hollingsworth v. Sears, 
Roebuck & Co., Civ.App., 286 S.W. 
2d 182, affirmed Sears, Roebuck & 
Co. v. Hollingsworth, Sup,, 293 
S.W.2d 639. 

79. Ky.—K. X Taylor, Jr. & Sons 
v. Thornton, 199 S.W. 40, 178 Ky. 
463. 

80. N.J.—Davis v. Lehigh Valley 
R. Co., 117 A. 716, 97 N.J.Law 412. 

81. N.J.—Corpus Juris cited in Cat¬ 
ty v. Rroekelbank, 12 A.«* 128. 129, 
124 N.J.Law 360. 

70 C.J. p 49 note 25. 

82. IT.S.—U. S. v. Kiamie, D.C.N.Y., 
18 F.R.D. 421. 

Sixth Amendment 

Rule providing for introduction 
of documentary evidence on subpoe¬ 
na duces tecum is a statutory meth¬ 
od of implementation of the Sixth 
Amendment. 

U.S.—U. S. v. Echales, C.A.II1., 222 
F.2d 144, certiorari denied 76 S. 
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purpose the expediting of criminal trials by provid¬ 
ing a time and place before trial for the inspection 
of subpoenaed materials, and it is not intended to 
provide additional means of discovery. 83 The words 
of the rule must be given their ordinary meaning 
to carry out the purpose of establishing a more 
liberal policy for the production, inspection, and use 
of materials at trial. 84 Provisions for the produc¬ 
tion of documents by way of subpoena duces tecum, 
as set forth by the Federal Rules of Criminal Pro¬ 
cedure are substantially the same as those set forth 
by the Federal Rules of Civil Procedure and include 
all actions and extend to any person, with provision 
for relief from oppression. 85 A statute dealing with 
the production of papers by subpoena duces tecum 
and a statute providing a penalty for failure to obey 
such a subpoena are largely, if not wholly, proce¬ 
dural, designed in a proper case to have the docu¬ 
ments in court when the cause comes up for trial. 86 

c. In What Proceedings Issuable 

Where so provided by statute, a subpoena duces 
tecum may issue only in a pending action or special pro¬ 
ceeding. 

Under some statutes, a subpoena duces tecum may 
issue only in a pending action or special proceed¬ 
ing. 87 However, the issuance of a subpoena duces 
tecum is not confined to requiring attendance at the 
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trial or principal hearing of an action or proceeding, 
and such a subpoena may also be issued in supple¬ 
mentary proceedings, 88 pre-trial proceedings, 89 in 
aid of a commission from a court of another state, 90 
or in a matter pending before the grand jury or to 
be brought before that body. 91 It has been held that 
a court may not order the issuance of a subpoena 
duces tecum commanding a person to produce docu¬ 
ments before a notary public who was commissioned 
to take his deposition. 92 

Under a uniform act to secure the attendance of 
witnesses from without a state in criminal proceed¬ 
ings, a resident of one state may be compelled to 
produce his books and records in a criminal pro¬ 
ceeding in another state,* 93 but the same statutory 
protection afforded to persons during periods of ap¬ 
pearance as a witness may likewise be afforded to 
property produced by the witness in answer to a 
subpoena duces tecum, 94 and the court, in entering 
an order requiring a resident to appear, with his 
books and records, in a proceeding in another state, 
may prescribe such conditions as may be necessary 
for the protection of the witness’ books and 
records. 95 A subpoena duces tecum may lawfully 
issue in a criminal action wherein accused are desig¬ 
nated by fictitious names of John Doe, Richard Roe, 
and others. 96 


Ct. 58, 350 TJ.S. 828, 100 L.Ed. -, 

rehearing denied 76 S.Ct. 176, 350 

U.S. 905, 100 L.Ed. -. 

Material before grand jury 

Federal Buie of Criminal Proce¬ 
dure authorizing subpoena for pro¬ 
duction of documentary evidence 
was not intended to exclude from 
reach of process of accused any 
material that had been used before 
grand jury or could be used at trial. 
TJ.S.—Bowman Dairy Co. v. U. S., 

111., 71 S.Ct. 675, 341 U.S. 214, 95 
L.Ed. 879. 

83. U.S.—Bowman Dairy Co. v. U. 

5., supra. 

U. S. v. Kiamie, D.C.N.Y., 18 
F.B.D. 421—U. S. v. Louie Gim 
Hall, D.C.N.Y., 18 F.B.D. 384— 

U. S. v. Schine, D.C.N.Y., 16 F.R.D. 
514. 

D.C.—U. S. v. Carter, D.C., 15 F.B.D. 
367—U. S. v. Maryland & Va. Milk 
Producers Ass’n, D.C., 9 F.R.D. 
509. 

84. U.S.—Bowman Dairy Co. v. U. 

S., Ill., 71 S.Ct. 675, 341 U.S. 214, 
95 L.Ed. 879. 

85. U.S.—U. S. v. Schine, D.C.N.Y., 
16 F.B.D. 514. 

86 . Ala.—Ex parte Hart, 200 So. 
783, 240 Ala. 642. 

87. N.Y.—Application of Brainson, 
97 N.Y.S.2d 734, 198 Misc. 283. 


Assertion in pleadings 

General law authorizing the issu¬ 
ance of a subpoena duces tecum con¬ 
templates that a case, made by the 
assertion in pleadings of a fact, be 
pending in court as a “condition pre¬ 
cedent" to the issuance of such sub¬ 
poena. 

Ga.—Dickerson v. Mangham, 22 S.E. 

2d 88, 194 Ga. 466. 

Lack of jurisdiction 

An information, charging that six 
unknown persons described by ficti¬ 
tious names, conspired to strike, 
choke, and kick informant, in viola¬ 
tion of statute, conferred no jurisdic¬ 
tion on city police court justice as 
magistrate, and he was not author¬ 
ized to issue subpoena duces tecum 
commanding state police superintend¬ 
ent to appear before justice, with 
books, records, etc., concerning as¬ 
signments of certain members of 
state constabulary, in criminal action 
against such persons. 

N.Y.—Gaffney v. Kampf, 52 N.Y.S. 

2d 1, 268 App.Div. 308. 

Hearing in magistrate’s coart 

Hearing on complaint lodged in 
magistrate’s court charging criminal 
libel did not constitute “trial,” with 
respect to duty to issue subpoena 
duces tecum, since magistrate did not 
have summary jurisdiction to hear 
and determine. 


N.Y.—Trombetta v. Van Amringe, 
280 N.Y.S. 480, 156 Misc. 307. 

88. N.Y.—Champlin v. Stoddart, 29 
Hun 615, 16 N.Y.Wkly.Dig. 76. 

70 C.J. p 49 note 27. 

89. Pa.—Abernathy v. Pittsburgh 
Press Co., 47 Pa.Dist. & Co. 575, 
91 Pittsb.Leg.J. 187. 

90. Pa.—In re Wilson’s Estate, 14 
Pa.Dist. & Co. 239. 

91. Ga.—In re Lester, 77 Ga. 143. 

92. Tex.—Hollingsworth v. Sears, 
Roebuck & Co., Civ.App., 286 S.W. 
2d 182, affirmed Sears, Roebuck & 
Co. v. Hollingsworth, Sup., 293 S. 
W.2d 639. 

93. N.J.—In re Saperstein, 104 A.2d 
842, 30 N.J.Super. 373, certiorari 
denied Saperstein v. People of 
State of N. Y., 75 S.Ct. 110, 348 
U.S. 874, 99 L.Ed. 688. 

94. N.J.—In re Saperstein, 104 A.2d 
842, 30 N.J.Super. 373, certiorari 
denied Saperstein v. People of 
State of N. Y., 75 S.Ct. 110, 348 
U.S. 874, 99 L.Ed. 688. 

95. N.J.—In re Saperstein, 104 A. 
2d 842, 30 N.J.Super. 373, certio¬ 
rari denied Saperstein v. People of 
State of N. Y., 75 S.Ct. 110, 348 U. 
S. 874, 99 L.Ed. 688. 

96. N.Y.—Gaffney v. Kampf, 49 N.Y. 
S.2d 151. 
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d. To Whom Writ Runs 

Whoever can be a witness can be compelled by a 
subpoena duces tecum to attend at a trial or hearing with 
books or papers desired in connection therewith; and the 
person who has t'he control of, and the ability to produce, 
the desired books or papers is the proper person to be 
subpoenaed. 

Broadly speaking, whoever can be a witness can 
be compelled by a subpoena duces tecum to attend at 
a trial or hearing with books or papers desired in 
connection therewith, 97 and no one is immune to the 
process, 98 if the production of such documents will 
shed light on the matter or transaction under in¬ 
vestigation. So, a subpoena duces tecum may reach 
strangers to the controversy, 99 although an outside 
party, having no concern with the litigation, should 
not be required to bring in his private documents 
for the use of the litigants, other than similar docu¬ 
ments in the possession of the parties themselves. 1 
The person who has the control of, and the ability 
to produce, the desired books or papers is the proper 


person to be subpoenaed; 2 but a subpoena duces 
tecum may properly be issued for any witness who 
is supposed to have such books or papers. 3 

Servant. A servant ordinarily cannot be compel¬ 
led to produce his master’s books or papers; 4 but 
where the master is a corporation, which can be 
acted on only through its officers or servants, a sub¬ 
poena duces tecum will properly run against the per¬ 
son having the actual custody of the books or papers 
desired, without regard to the master's orders. 5 

Adverse party . It has been held that, under the 
usual statutory provision that no person shall be 
disqualified as a witness in any action or proceeding 
because he is interested in the result thereof as a 
party thereto, a subpoena duces tecum runs against 
a party the same as against any other witness, 8 and 
it is generally the rule, sometimes by virtue of stat¬ 
ute, that one party may, by such writ, require his 
adversary to produce books or papers; 7 but in 
some cases it has been held that a subpoena duces 


97. Ala.—Corpus Juris cited in. Ex 
parte Hart, 200 So. 783, 785, 240 
Ala. 642. 

N.Y.—In re Ebbot’s Will, 280 N.Y.S. 
710, 155 Miac. 870, 

Ohio.—Ex parte Frye, 98 N.E.2d 708, 
155 Ohio St. 345. 

70 C.J. p 49 note 31. 

Domicile 

Litigant cannot bo compelled to 
transport his books, papers, etc., to 
court of parish other than that of 
his domicile; either party having 
adequate legal remedy by interroga¬ 
tories to secure production of sworn 
copies of documents in opposing par¬ 
ty’s possession or control; but a 
domesticated foreign insurance com¬ 
pany, sued on life policy in parish 
wherein it has its principal office and 
insured resided, may be compelled 
to produce documents by subpoena 
duces tecum, even though its domi¬ 
cile is In different parish, 
lift.—Loeb y. Equitable Life Assur. 
Hoe. of U. R, 154 Ho. 453, 179 La. 
566. 

98. Puerto Pico.—Norwich Union 
Fires Ins. Hoc. v. Gomez, 1 Puerto 
Itico Fed. 498. 

(Jov«nun«at 

If an accused in criminal prosecu¬ 
tion demands information to which 
he is entitled under hi* right of sub¬ 
poena, and the information is within 
tho knowledge of the* government, the 
government must disclose* that Infor¬ 
mation or in effect abandon prosecu¬ 
tion. 

U.R—U. S, v. Evan*, D.C.Conn., 115 
F.Hupp. 340. 

Secretary of revenue 
Public policy does not prevent the 
issuance of a subpoena duces tecum 
on the secretary of revenue to pro¬ 


duce in official records pertaining to 
tho valuation for taxation of bank 
shares for a prior year, especially 
where the material is already avail¬ 
able to the public in other form. 

Pa.—Commonwealth v. Mellon Nat. 
Bank & Trust Co., 02 Pa.Dist. & 
Co. 105, 58 Dauph.Co. 445. 

99. N.Y.—In ro Re-Anno Mfg. Corp., 
149 N.Y.S.2d 161. 

1 . Ala.—Ex parte Hart, 200 So. 783, 
240 Ala. 642. 

2 . Pa.—Commonwealth v. Friday, 90 
A.2d 856, 171 Pa.Super. 397. 

70 C.J. p 49 note 33. 

Commissioner of polioe 

Where records and papers of case 
relating to accused were in a physi¬ 
cal possession of a commanding po¬ 
lice officer but he was not the legal 
custodian who was the commissioner 
of the state police, a subpoena duces 
tecum served on the subordinate was 
ineffective and service was required 
to be made on the commissioner of 
the state police. 

Pa.—Commonwealth v, Friday, supra. 

Union officer 

Where president and secretary of 
defendant labor union, having custo¬ 
dy of union’s records, were nonresi¬ 
dents of the state, and the only way 
by which court could compel produc¬ 
tion of such records was through an 
agent or representative member of 
union, subpoena duces tecum ad¬ 
dressed to union officer, individually 
and in hia capacity as union's Inter¬ 
national business representative, was 
an order directed to the union as 
such, which both the union and the 
officer were required to obey. 

Ky.—International Union of Operat¬ 
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ing Engineers v. Bryan, 255 S.W. 
2d 471. 

3. XT.S.—Russell v. McLellan, C.C. 
Me., 21 F.UttH.No.l2,158, 3 Woodb. 
& M. 157. 

4. N.Y.—Bank of Utica v. Hilliard, 
5 Cow. 153. 

70 C.J. p 49 note 35. 

5. XT.H.—IT. S. v. Watson, D.C.Fla., 
266 F. 736. 

70 C.J. p 49 note 36. 

In a suit against a close corpora, 
tlon, it Is not necessary or regular 
to issue a subpoena duces tecum to 
their clerk, to bring their records 
into court. 

Mass.—Narrngansctt Bank v. Atlan¬ 
tic Silk Co., 3 Mete. 282. 

6 . Va.—Bova v. Roanoke Oil Co., 23 
RE.2d 347, 180 Va. 332, 144 A.L.R. 
364. 

70 C.J. p 49 note 37. 

7. La.—State ex rel. Adcma v, Mo- 
raux, 184 So. 825, 191 La. 202. 

N.Y.—In ro Re-Anne Mfg. Corp., 149 
N.YR2d 161. 

Va.—Robertson v. Commonwealth, 25 
S.K.2d 3D2, 181 Va. 520, 146 A.L. 
It. 966. 

Discretion 

Action of the circuit court In 
granting a subpoena duces tecum 
and making absolute a rule directed 
to the office manager and assistant 
secretary of the defendant requiring 
him to produce books and records 
claimed by the plaintiff to be perti¬ 
nent to the issues in the suit was 
discretionary. 

Ky.—Claussner Hosiery Co. v. Citv 
of Paducah, 120 S.W.2d 1039, 275 
Ky, 149. 
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tecum does not run to one who is a party to the 
cause. 8 Where the latter view is taken, it follows 
that one who is in temporary possession of docu¬ 
ments belonging to a party is not bound to produce 
them, under a subpoena duces tecum issued at the 
instance of the other party, against the wishes or 
orders of the party to whom they belong. 9 

Member of a copartnership may be compelled, by 
a subpoena duces tecum, to produce books or records 
of the firm. 10 

j Deposing witness. A subpoena duces tecum may 
properly be issued against a witness whose testimony 
is to be taken by deposition. 11 

Clerk of another court. It has been said that, as 
a matter of courtesy between courts, a clerk of one 
court cannot be required to appear in another under 
a subpoena duces tecum; 12 but if he does voluntarily 
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appear, in response to such a writ, the other party 
cannot object to the use of the evidence produced by 
him on the ground that it was wrongfully obtained. 13 

e. What May Be Required to Be Produced 

A subpoena duces tecum may be used to compel the 
production of any proper documentary evidence, such as 
books, papers, documents, accounts, and the like, which 
is desired for the proof of an alleged fact relevant to the 
issue before the court or officer issuing the subpoena; 
but such a subpoena may not be used for the purpose of 
discovery, either to ascertain the existence of documen¬ 
tary evidence, or to pry into the case of t’he adverse party. 

Generally speaking, a subpoena duces tecum may 
be used to compel the production of any proper 
documentary evidence, such as books, papers, docu¬ 
ments, accounts, and the like, 14 which is desired 
for the proof of an alleged fact relevant to the is¬ 
sue before the court or officer issuing the sub¬ 
poena, 15 provided that the evidence which it is 


8 . Ga.—Dickerson v. Mangham, 22 
S.E.2d 88, 194 Ga. 466. 

70 C.J. p 49 notes 38, 39. 

Origin of rule 

Common-law rule that a party to 
the suit was not subject to subpoena 
duces tecum grew out of the other 
common-law rule that a party was 
incompetent as a witness by reason 
of interest. 

Ala,—Ex parte Hart, 200 So. 783, 240 
Ala. 642. 

Admiralty rule authorizing: district 
courts to regulate their practice, pro¬ 
vided that practice shall not be in¬ 
consistent with admiralty rules, does 
not authorize issuance in admiralty 
suits of subpoena duces tecum di¬ 
rected to one not a party, in view 
of admiralty rule making parties 
amenable to only orders in discov¬ 
ery proceedings. 

U.S.—Ellis v. Browning S. S. Co., 
D.C.N.Y., 11 F.R.D. 297. 

9. N.Y.—La Farge v. La Farge Fire 
Ins, Co., 14 How.Pr. 26—Bank of 
Utica v. Hillard, 6 Cow. 419. 

10 . U.S.—U. S. v. Collins, D.C.Or., 
145 F. 709. 

11 . U.S.—Davis v. Davis, C.C.Mass., 
90 F. 791. 

12 . Puerto Rico.—San Juan Fruit 
Co. v. Carrillo, 8 Puerto Rico Fed. 
176. 

13. Puerto Rico.—San Juan Fruit 
Co. v. Carrillo, supra. 

14. U.S.—Shotkin v. Nelson, C.C.A. 
Colo., 146 F.2d 402. 

Robus & Co. v. American Found¬ 
ers Corporation, D.C.N.Y., 8 F.Supp. 
97. 

Cal.—Strauss v. Superior Court in 
and for Los Angeles County, 224 P. 
2d 726, 36 C.2d 396. 

La.—Jarrell v. Travelers Ins. Co., 
App., 41 So.2d 252, reversed on oth¬ 
er grounds 50 So.2d 22, 218 La. 531. 


N.Y.—Rothenberg v. Board of Re¬ 
gents of University of State of 
New York, 44 N.Y.S.2d 926, 267 
App.Div. 24, motions denied 47 N.Y. 
S.2d 284, 267 App.Div. 852. 

Smith v. Russo-Asiatic Bank, 10 
N.Y.S.2d 10, 170 Misc. 408. 

De Nardo v. De Nardo, 66 N.Y.S. 
2d 123. 

Ohio.—In re Klemann, 5 N.E.2d 492, 
132 Ohio St. 187, 108 A.L.R. 505. 
Pa.—Commonwealth v. Mellon Nat. 
Bank & Trust Co., 62 Pa.Dist. & 
Co. 105, 58 Dauph.Co. 445. 

70 C.J. p 50 note 46. 

Documentary evidence of crime, 
held by parties, other than a defend¬ 
ant, and seizure of which is not in¬ 
cidental to lawful arrest, or author¬ 
ized by statutes relating to search 
warrants, is obtainable by district 
attorney through agency of subpoena 
duces tecum. 

N.Y.—People v. Carver, 16 N.Y.S.2d 
268, 172 Misc. 820. 

Word “testimony” as used in stat¬ 
ute providing that when any deed, 
writing, or other document neces¬ 
sary as “testimony” in a cause may 
be in possession of a resident who 
is not a party to the cause, the clerk 
or register of the court, or justice 
of the peace, shall on application, 
issue a subpoena duces tecum, means 
“evidence,” although the word “testi¬ 
mony” usually signifies statements of 
a witness testifying before the court. 
Ala.—Ex parte Hart, 200 So. 783, 
240 Ala. 642. 

Summary production 
Provision of the statute dealing 
with production of papers by sub¬ 
poena duces tecum, that the judge 
may require the summary produc¬ 
tion of any book or document by 
subpoena duces tecum, where the wit¬ 
ness is able to produce it, and where 
| the ends of justice require such sum- 
I mary production, does not purport to 
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refer to any other or different class 
of document than that defined before 
in the same statute to be brought in 
by process issued by the clerk. 

Ala.—Ex parte Hart, supra. 

15. D.C.—Christoff el v. U. S., 200 F. 
2d 734, 91 U.S.App.D.C. 241, vacat¬ 
ed on other grounds 73 S.Ct. 868, 
345 U.S. 947, 97 L.Ed. 1371. 

Miss.—Corpus Juris cited in Board of 
Review v. Williams, 15 So.2d 48, 
50, 195 Miss. 618. 

N.Y.—Barr v. Dolphin Holding Corp., 
141 N.Y.S.2d 906. 

Pa.—Commonwealth v. Mellon Nat. 
Bank & Trust Co., 62 Pa.Dist. & 
Co. 105, 58 Dauph.Co. 445. 

70 C.J. p 50 note 47. 

Ends of justice 

A document, which may become 
material evidence on some issue in 
the cause, may be produced by sub¬ 
poena duces tecum issued on order 
of the court where, under the cir¬ 
cumstances, the ends of justice re¬ 
quire it. 

Ala.—Ex parte Hart, 200 So. 783, 
240 Ala. 642. 

Intent of statutes 

Statute dealing with production of 
papers by subpoena duces tecum, the 
statute dealing with penalty for fail¬ 
ure to obey subpoena duces tecum, 
and the statute dealing with inter¬ 
rogatories to adverse party, all look 
to bringing in the same class of pa¬ 
pers, books, or documents, namely, 
such as themselves are, or in course 
of the trial may become, relevant 
and material evidence on one or more 
issues in the cause. 

Ala.—Ex parte Hart, supra. 

Wage and hour records 

Subpoena duces tecum issued by 
administrator of wage and hour divi¬ 
sion of department of labor, pursu¬ 
ant to Fair Labor Standards Act to 
compel company to produce records 
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thus sought to obtain is competent, 16 relevant, 17 
and material. 18 However, a subpoena duces 
tecum may not be used to obtain the produc¬ 
tion of property other than books and records, 19 al¬ 
though there is some authority apparently to the 
contrary, 20 and other property may be subpoenaed 
where the statute is of such a general nature as to 
extend thereto, 21 A subpoena duces tecum may not 
be used to compel a person to do any affirmative 
act other than the production of documents and 
records in his possession, as they exist at the time 
of service of the subpoena. 22 Accordingly, while a 
witness must produce his books of record, he can¬ 
not be compelled to make entries therein; 28 and a 
person cannot be compelled, under a subpoena duces 
tecum, to place in writing his answers to written 


questions propounded to him, 24 

A subpoena duces tecum may not be used for the 
purpose of discovery, either to ascertain the exist¬ 
ence of documentary evidence, or to pry into the 
case of the adverse party. 25 So, such subpoena is 
not proper to be used for the purpose of obtaining 
facts or information needed by the party, at whose 
instance it is issued, in order to enable him to pre¬ 
pare proper pleadings, or to supply the facts needed 
therefor, 26 or to determine whether he has a cause 
of action, or a defense; 27 nor can it lawfully be 
employed for a mere “fishing expedition,” or gen¬ 
eral inquisitorial examination of books, papers, or 
records, with a view to ascertaining whether some¬ 
thing of value may not show up therefrom, 28 or 


which would enable administrator to 
dot ermine hours actually worked by 
employcea, the hours scheduled for 
each department, and wages actually 
paid employees, was not invalidated 
by absence of a showing that cer¬ 
tain of the records called for were 
described in detail by the act, or by 
regulations, as records which com¬ 
pany was required to keep. 

U.S.—Fleming v. Montgomery Ward 
& Co., O.C.A.U1., 114 F.2d 384, cer¬ 
tiorari denied Montgomery Ward 
& Co. v. Fleming, 61 S.Ct. 71, 311 
U.S, 690, 85 L.Kd. 446. 

16. Cal.—People v. Humphries, 273 
P.2d 562, 127 C.A.2d 131. 

Miss.—Stevens v. Locke, 125 So. 529, 
15 C Miss. 182. 

Mo.—State ex rel. Land Clearance for 
Redevelopment Authority of Kan¬ 
sas City v. Southern, App., 284 S. 
W.2d 893. 

Xiabor Law provision preventing 
use In any court in any action or 
proceeding, information in possession 
of industrial commissioner in con¬ 
nection with unemployment insur¬ 
ance matters, where the commission¬ 
er is not a party, is clearly manda¬ 
tory in its language, and, according¬ 
ly, subpoena duces tecum served on 
■commissioner for such information 
in action to which ho was not party 
would be vacated. 

N.Y.—Kston v. Stacker, 119 N.Y.S.2d 
273, 204 Mine. 162. 

17. U.&— XT. S. v. Stasfivie, P.C.N.Y., 
117 F.Supp. 371. 

Ala.—Kx parte Hart, 200 So. 783, 240 
Ala, 642. 

Cal.—People v, Humphries, 273 I\2d 
562, 127 O.A.2d 131. 

—Kelly v, U. S„ Mun.App., 73 
A.2d 232, reversed on other grounds 
194 F.2d 150, 90 TT.S.App.P.C. 325. 
Fla.—Vann v. State, 85 So.2d 133. 
Miss.—Corpus Juris cited in Hoard 
of Review v. Williams, 15 So.2d 
48, 60, 105 Miss. 618. 

N.Y.—Carlisle v. Bennett, 197 N.K. 
220, 268 N.Y. 212. 


Application of Deutschmann, 111 
N.Y.S.2d 140, affirmed 107 N.Y.S.Sd 
1008, 279 App.Div. 642. 

70 C.J. p 50 note 49. 

Relevancy held shown 
N.Y.—In re Chase Nat. Bank, 280 N. 
Y.S. 440, 155 Misc. 595. 

18. U.S.—Sehuricht v, McNutt v. 
Willis, D.O.Conn., 26 F.2d 388. 

Ala.—Mx parte Hart, 200 So. 783, 240 
Ala. 642. 

Miss.—Corpus Juris cited in Board 
of Review v. Williams, 15 So.2d 
48, GO, 195 Miss. 618. 

N.Y.—Carlisle v. Bennett, 197 N.K. 

220, 268 N.Y. 212. 

Ex parte inquiry 

Standards of materiality or rele¬ 
vancy are far less rigid in ex parte 
inquiry, wherein production of doc¬ 
uments by subpoena is sought, to de¬ 
termine existence of violations of 
statute, than those applied in trial 
or adversary proceedings. 

U.S.—Wostside Ford, Inc. v. IT, S., 
CA.Wash., 206 F.2d 627—Hagen 
v. Porter, C.O.A.Cal., 156 F.2d 362, 
certiorari denied 67 S.Ct. 85, 329 
U.S. 729, 91 L.Kd. 631. 

Materiality held shown 
Ala.—Parsons v. State, 38 So.2d 209, 
251 Ala. 467, 

19. U.S,—Johnson Steel Street-Rail 
Co. v. North Branch Steel Co., C.C. 
Pa„ 48 F. 191. 

70 C.J. p 50 note 51. 

20 . Stove 

In suit for death allegedly caused 
by explosion of gasoline stove pur¬ 
chased from defendant, there was no 
error in requiring defendant, by 
means of a subpoena duces tecum, 
to produce a stove for use during 
trial similar to that which exploded. 
Mich.—Harrison v, Lorenz, 6 N.W.2d 
654, 303 Mich. 382. 

21. Philippine—Flnnlck v. Peterson, 
6 Philippine 172. 

70 C.J. p 50 note 52. 

22- N.Y.—Application of Slipyan, 
145 N.Y.S.2d 630, 208 Misc. 615, 
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appeal dismissed 148 N.Y.S,2d 914, 
286 App.IMv. 1091. 

23. N.Y.—,Application of Slipyan, 
supra. 

24. N.Y.—Application of Slipyan, 
supra. 

25. D.O.—XT. S. v. Carter, D.C., 15 
F.R.P. 367. 

26. Ga.—Kx parte Calhoun, 13 S.E. 
694, 87 Ga. 359. 

70 C.J. p 51 note 70. 

27. Pa.—American Car & Foundry 
Co. v. Alexandria Water Co., 70 A. 
867, 221 Pa. 529, 128 Am.S.It. 749, 
15 Ann.Cas. 641. 

2a U.S.—U. S. v. Louie Gim Hall, 
D.C.N.Y., 18 F.R.D. 384— V. 8. v. 
Maryland & Va. Milk Producers 
Ass’n, D.C., 9 F.R.IX 509. 

Miss.—Corpus Juris cited lu Board 
of Review v. Williams, 15 So.2d 48, 
50, 195 Miss. 618. 

70 O.J. p 51 note 72. 

Materials relevant to Indictment 
Whero clause In subpoena duces 
tecum directed government attor¬ 
neys to produce materials relevant 
to allegations or charges contained 
in indictment, regardless of whether 
such materials might constitute evi¬ 
dence with respect to guilt or inno¬ 
cence of any of accused, such clause 
was not intended to produce eviden¬ 
tiary materials but was merely fish¬ 
ing expedition to see what might 
turn up, and clause was therefore 
invalid. 

U.S.—Bowman Dairy Co, v. U. S., 
Ill., 71 S.Ct. 675, 341 U.S. 214, 95 L. 
Kd. 879. 

Confession of guilt 

Where accused had made state¬ 
ments confessing his guilt but no 
written statement or report of his 
oral statements were referred to by 
any witness, and there was no evi¬ 
dence that he had made a written 
statement, refusal of accused’s re¬ 
quest, in connection with examina¬ 
tion of a witness, for a subpoena 
duces tecum for police dies for pur- 
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merely to gratify curiosity, 29 or for the information 
of the public. 30 It is an abuse of legal process 
to use the subpoena duces tecum to produce in 
court material which cannot properly be utilized by 
the court in determining the issues of the cause. 31 

The Federal Rules of Criminal Procedure author¬ 
izing a subpoena for the production of documentary 
evidence may be invoked only in a good faith effort 
to obtain evidence, 32 and the court may control the 
use of such rules to that end by its power to rule on 
motions to quash or modify, as discussed infra sub¬ 
division j of this section; but it is not required that 
materials thus subpoenaed be actually used in evi¬ 
dence. 33 Under the federal rules, any document or 
other material, admissible as evidence, obtained by 
the government by solicitation or voluntarily from 
third persons is subject to subpoena; 34 and where 
materials produced by the government for accused’s 
inspection under the discovery and inspection rule 
are not put in evidence by the government, accused 
may subpoena such materials under the rule authoriz¬ 
ing a subpoena for the production of documentary 
evidence and may use the materials himself if they 
are evidentiary. 35 However, the rule providing for 
orders directing that statements be produced prior 
to trial and that inspection be permitted at that time 
is applicable only to such documents or objects as 
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would be admissible in evidence at the trial or which 
may be used for impeachment purposes. 36 The fact 
that material is used by an opposing witness for 
the purpose of refreshing his memory is not ground 
for requiring its production by means of a subpoena 
duces tecum. 37 

As a general rule, matters which are the result 
of effort on the part of attorneys for one party 
in preparation for trial are protected from inspec¬ 
tion by the adverse party by way of subpoena duces 
tecum; 38 and a subpoena duces tecum may not issue 
to compel a defendant to furnish his adversary 
with the recorded address of a witness on the mere 
statement of plaintiff of inability to locate such 
witness. 39 While, in a criminal prosecution, a de¬ 
fendant has a right to require the production of 
legal or public records which have regularly been 
made in due course of legal procedure, provided 
application for their production is seasonably made 
and such records contain evidence necessary to de¬ 
fendant’s cause, 40 a defendant is not entitled to the 
production of notes or evidence taken by the prose¬ 
cuting officer at his expense and by his private ste¬ 
nographer; 41 and a prosecuting attorney is not re¬ 
quired to submit to a subpoena to deliver to defend¬ 
ant’s counsel a transcript of the testimony of the 
state’s witnesses taken before prosecuting officers 


pose of rebuttal and impeachment 
was not error. 

Mo.—State v. Higdon, 204 S.W.2d 754, 
356 Mo. 1058. 

Minutes book of committee 

In prosecution for perjury before 
congressional committee, where ac¬ 
cused sought to show absence of 
Quorum, at time of allegedly perjuri¬ 
ous testimony, by procuring issuance 
of subpoena duces tecum to obtain 
minutes book of committee for pur¬ 
pose of showing how many members 
of committee were present at execu¬ 
tive session of committee held just 
after allegedly perjurious testimony, 
court did not commit reversible er¬ 
ror in refusing to enforce subpoena 
after it appeared that the minutes 
desired were not in book sought by 
subpoena. 

D.C.—ChristofCel v. U. S., 200 F.2d 
734, 91 U.S.App.D.C. 241, vacated on 
other grounds 73 S.Ct. 868, 345 U.S. 
947, 97 L.Ed. 1371. 

Potential witnesses 

(1) Accused in criminal prosecu¬ 
tion were not entitled to order di¬ 
recting that government produce, be¬ 
fore trial, statements made by poten¬ 
tial witnesses. 

D.C.—U. S. v. Carter, D.C., 15 F.R.D. 
367. 

(2) Commonwealth is not required 
to supply information in response to 
a subpoena duces tecum whereby the 


defendant could test credibility of the 
commonwealth’s own witnesses. 

Pa.—Commonwealth v. Friday, 90 A 
2d 856, 171 Pa. Super. 397. 

29. Pa.—American Car & Foundry 
Co. v. Alexandria Water Co., 70 A. 
867, 221 Pa. 529, 128 Am.S.R. 749, 
15 Ann.Cas. 641. 

30. Ga.—Ex parte Calhoun, 13 S.E. 
694, 87 Ga. 359. 

31. Philippine.—Liebenow v. Philip¬ 
pine Vegetable Oil Co., 39 Philip¬ 
pine 60. 

32. U.S.—Bowman Dairy Co. v. U. 

S., Ill., 71 S.Ct. 675, 341 U.S. 214, 95 
L.Ed. 879. 

D.C.—U. S. v. Carter, D.C., 15 F.R.D. 
367. 

33. U.S.—Bowman Dairy Co. v. U. 

S., Ill., 71 S.Ct. 675, 341 U.S. 214, 
95 L.Ed. 879. 

34. U.S.—Bowman Dairy Co. v. U. S., 
supra. 

Material not obtained by seizure or 
process 

Under accuseds’ subpoena duces te¬ 
cum in case under Sherman Anti- 
Trust Act, government should have 
produced evidentiary material ob¬ 
tained in course of investigation by 
grand jury which resulted in return 
of indictment and in course of gov¬ 
ernment’s preparation for trial of 
cause, if such material had been pre¬ 
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sented to grand jury or was to be of¬ 
fered as evidence on trial of accus¬ 
ed or any of them under indictment, 
even though such material had not 
been obtained by seizure or process. 
U.S.—Bowman Dairy Co. v. U. S., su¬ 
pra. 

35. U.S.—Bowman Dairy Co. v. U. 

S., supra. 

36. D.C.—U. S. v. Carter, D.C., 15 
F.R.D. 367. 

Rebuttal purposes 

Until reports allegedly sought by 
accused for rebuttal purposes in 
criminal proceeding had been used in 
court or there had been proof that 
such reports would show prior in¬ 
consistent statements of persons not 
offered as witnesses, demand by way 
of subpoena duces tecum would be de¬ 
nied. 

U.S.—'U. S. v. Schine, D.C.N.T., 16 F. 
R.D. 514. 

37. U.S.—U. S. v. Schine, supra— 
U. S. v. Iozia, D.C.N.Y., 13 F.R.D. 
335. 

38. U.S.—'U. S. v. Schine, D.C.N.Y., 
16 F.R.D. 514. 

39. N.Y.—Glotzer v. City of New 
York, 19 N.Y.S.2d 174, 173 Misc. 
829. 

40. Fla.—-McIntosh v. State, 192 So. 
183, 139 Fla. 863. 

41. Fla.—McIntosh v. State, supra. 
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preparatory to trial. 42 Also, a subpoena will not 
issue to obtain a transcript of the testimony of the 
prosecution’s witnesses in another court where the 
transcript was not of a public nature and could 
have been obtained from the reporter in the same 
manner as the prosecution had obtained it. 43 

Particular documentary evidence . In accordance 
with the foregoing rules, a subpoena may be avail¬ 
able to compel the production of the books and 
papers of a corporation, 44 or those of a defunct 
corporation in the hands of a receiver; 46 hospital 
records ; 46 a copy of a tax return ; 47 an insurance 
policy; 48 or letters, or copies thereof in the hands 
of the writer. 49 Also, in a proper case, a subpoena 
duces tecum may issue for written statements made 
by accused, and in the possession of the govern¬ 
ment; 50 minutes of a hearing relating to the 
classification of a selective service registrant, 51 or 
information contained in the registrant’s file as to 
his dependency status, 52 reports on which the de¬ 
partment of justice based its recommendation that 
a claimed exemption from military service, as a 
conscientious objector, be rejected; 53 telegrams in 
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the possession of the telegraph company; 64 draw¬ 
ings, or plans ; 55 and photographs. 66 

Other documents which are subject to subpoena, 
in a proper case, include records and papers of 
the state banking department, 57 or of an agency cre¬ 
ated by statute for the purpose of investigating 
complaints against departments, boards, officers, or 
employees of a municipal corporation; 58 reports 
made to a state administrative officer; 59 official old 
age assistance files; 60 and records of the employ¬ 
ment security department. 61 Moreover, it may be 
proper to issue a subpoena duces tecum to obtain 
production of a transcript, made by a stenographer, 
of evidence taken in another proceeding; 63 the 
original bond filed by a receiver; 63 the application 
or return made by a person to obtain a retail 
liquor license; 64 documents and vouchers on which 
an account has been passed in the orphans’ court 
and which are lodged with the register of wills; 65 
labor union records, whether in the possession of 
union officials or of its accountant; 66 or the record 
of a postoffice containing the names of box hold¬ 
ers. 67 


42. Fla.—Johns v. State, 24 So.2d 
708, 157 Fla. 18—Me Aden v. State, 
21 So.2d 33, 155 Fla. 623. 

43. Ill.—People v. Fedele, 10 N.E.2d 
346, 360 Ill. 618. 

44. U.S.—Fleming v. Montgomery 
Ward & Co., O.C.A.I11., 114 F.2d 
384, certiorari denied Montgomery 
Ward A Co, v. Fleming 61 S.Ct. 
71, 311 U.S. 600, 86 L.Ed. 446. 

70 C.J. p 60 note 63. 

Statutory remedy 

Under statute which provides that 
"the production, upon a trial, of a 
hook or paper belonging to, or under 
thu control of, a corporation, may 
ho oompolh 1 In like manner as If It 
wares In the hands, or under the con¬ 
trol, of a natural person," a plain- 
t IiF has ample means of obtaining the 
proofs required of a corporation by 
nuhpwna duces tecum, and the ex¬ 
amination aa a witness of the* party 
having their custody, either before or 
after the trial. 

N.Y.—Central Cross-Town It. Co. v. 
Twenty-Third St. Ity. Oo., 53 How. 
IT. 45. 

Books of foreign corporation 

In re Sykes, D.O.N.Y., 23 F.Cas. 
No. 13,707, 10 Ben. 162, 18 Alb.lv.J. 
4 62. 

JMd.—IOx parte Genera! Nows Bureau, 
161 A, 260, 162 Md. 643. 

45. Colo.—Kykolboom v. People, 206 
P, 388, 71 Colo. 318. 

46. N.Y.—In re Krloson's Will, 106 

N. T.£.2d 203. 200 Mise. 1005, 

47. Ala,—Keith v. Baden, 51 So,2d 

O, 265 Ala. 204. 


Ohio.—In re Fife's Estate, 132 N.E.2d 
185, 164 Ohio St. 449. 

Pa.—Commonwealth v. Mellon Nat. 
Bank & Trust Co„ Cl A.2d 430, 360 
Pa. 103. 

Commonwealth v. Mellon Nat 
Bank & Trust Co., 62 Pa.Bist. ■& 
Co. 105, 58 Dauph.Co. 445. 

4a La.—Benton v. Griffith, App., 184 

So. 371. 

49. Pa.—In re Wilson’s Estate, 14 
Pa.Bist. & Co. 239, 

50. D.O.—IT. S. v. Carter, D.C., 15 
F.It.D. 367. 

51. U.S,—U. S. v. Wider, D.C.N.Y., 
117 F.Supp. 484. 

52. Tenn.—Altman v. Third Nat. 
Bank in Nashville, 203 S.W.2d 701, 
30 Tenn.App. 81. 

53. U.S.—XT. S. v. Stascvic, D.C.N.Y., 
117 F.Supp. 371. 

54. Tex.—Ex parte Gould, 132 8,W, 
364, CO Tex. Or. 442, 31 L.R,A.,N.S„ 
835. 

70 U.J. p 50 note 56. 

55. U.S.—Johnson Steel Street-Rail 
Co. v. North Branch Stool Co., C. 
(7.Pa., 48 F. 191. 

56. N.Y.—Roach v. City of Albany, 
122 N.Y.S,2d 437, 282 App.Div, 807. 

57. Va.—Maryland Casualty Co. v. 
Ollntwood Bank, 154 S.E. 492, 166 
Va. 181. 

70 O.J, p 50 note 59. 

58. Mo.—State ex rel. Tune v. Fal- 
konheimer, 231 S.W. 267, 288 Mo. 

| 20 . 


59. N.Y.—In re Green, 167 N.Y.S. 87, 
92 Misc. 603, afllrmed 167 N.Y.S. 
1127, 172 App.Div. 928. 

60. Mo.—Jones v. Giannola, App., 
252 S.W.2d 660. 

61. R.I.—Powers ex ral. Dept of 
Employment Sec, v. Superior Court, 
82 A.2d 885, 79 R.I. 63. 

62. Miss.—Stevens v, Locke, 125 So. 
629, 156 Miss. 182. 

Proceedings in criminal trial 
Stenographic minutes of proceed¬ 
ings in criminal trial at which ac¬ 
cused was acquitted may be subject 
of subpoena, whenever material In 
an action or proceeding, whether or 
not person seeking them has any In¬ 
terest in notes or in original cause 
during which they were taken, and 
regardless of right of public to ex¬ 
amine them. 

N.Y.—New York Post Corp. v. Lei- 
bowitz, 147 N.Y.S.2d 782, 286 App. 
Div. 700, appeal denied 161 N.Y.S. 
2d 619. 

63. N.J.—Borden v. Wolf Silk Co., 
155 A. 623, 108 N.J.Eq. 438. 

64. U.S.—In ro Hirsch, CC.Conn., 
74 F, 928, affirmed 87 F. 1006, 81 
O.C.A. 360. 

65. Md.—Randall v. Hodges, 8 Bland 
477. 

66. N.Y.—Application of Ryan, 120 
N.Y.S.2d 110, 281 App.Div. 953, 954, 
appeal dismissed 114 N.E.2d 183, 
306 N.Y. 11. 

67. N.J.—Rice v. Rice, CJbL, 26 JL 
321. 
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A subpoena duces tecum should ordinarily not, 
however, issue to compel a public officer to bring 
into court original papers or records of which copies 
would be evidence, 68 or to compel the production 
of an entire record where only a part of it is 
relevant ; 69 nor it is available to compel the printer 
of a newspaper to produce printed copies of his 
newspaper. 70 

f. Motion or Application for Writ 

On a motion or application for a subpoena duces 
tecum, the applicant must make a proper and sufficient 
showing of the right to the writ, and it must be made to 
appear that the evidence, which the documents sought 
to be produced will furnish, Is competent, relevant, and 
material to the issues before the court, and that the 
documents are in existence and in the possession of the 
person to whom the subpoena is desired to be issued. 

On a motion or application for a subpoena duces 
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tecum, at least where its issuance is opposed or the 
rightfulness thereof assailed, the applicant must 
make a proper and sufficient showing of the right to 
the writ. 71 Under some statutes, the application 
must be accompanied by an affidavit setting forth 
the facts specified by the statute as a prerequisite to 
granting of the subpoena. 72 Generally, it must be 
made to appear that the evidence, which the books 
or papers of which production is asked will furnish, 
is competent, relevant, and material to the issues be¬ 
fore the court, 73 and should show that the documents 
sought are in existence and in the possession of the 
person to whom the subpoena is desired to be is¬ 
sued, 74 and that the proof sought by the subpoena 
is not otherwise practically available. 75 The moving 
party must also disclose the purpose for which pro¬ 
duction of the documents is desired, 76 and that the 


68 . U.S.—Corbett v. Gibson, D.C.N. 
Y., 6 F.Cas.No.3,221, 16 Blatchf. 
334. 

70 C.J. p 51 note 67. 

69. U.S.—U. S. v. Schine, D.C.N.Y., 
126 F.Supp. 464. 

Ga.—In re Lester, 77 Ga. 143. 

70. Pa.—Shippen’s Lessee v. Wells, 
2 Yeates 260. 

70 C.J. p 51 note 69. 

71. Cal.—McClatchy Newspapers v. 
Superior Court of Sacramento 
County, 159 P.2d 944, 26 C.2d 386. 

Pacific Solvents Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 199 P.2d 740, 88 C.A.2d 953. 

R.I.—General Products Co. v. Su¬ 
perior Court, 104 A,2d 388, 81 R.I. 
458. 

Petition, lield sufficient 
R.I.—General Products Co. v. Superi¬ 
or Court, supra, 

72. Cal.—Southern Pac. Co. v. Su¬ 
perior Court in and for Los An¬ 
geles County, 100 P.2d 302, 15 C. 
2d 206, 130 A.L.R. 323. 

Smith-Golden, Inc., v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 107 P.2d 299, 41 C.A.2d 512. 

Ky.—Union Trust Co. v. Garnett, 
72 S.W.2d 27, 254 Ky. 573. 
.Guidance of court 

Affidavit setting forth evidence 
sought and its materiality to is¬ 
sues involved required of one seek¬ 
ing a subpoena duces tecum is not 
to be passed on by the clerk of court 
before issuing the subpoena, but is 
for the guidance of the court in event 
any objection is thereafter made to 
introduction of such evidence, the 
subpoena being means whereby evi¬ 
dence is brought into the court. 

Cal.—Southern Pac. Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 100 P.2d 302, 15 C.2d 206, 130 
A.L.R. 323. 

Basic principles applicable to affi¬ 
davit in support of motion for sub- 

97 C.J.S.—25 


poena duces tecum, and those applica¬ 
ble to affidavit in support of order 
for inspection, are the same. 

Cal.—Proctor & Gamble Mfg. Co. v. 
Superior Court of State, In and 
For Marin County, 268 P.2d 199, 
124 C.A.2d 157. 

Affidavit held to sustain order for 
subpoena 

Cal.—Pacific Solvents Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 199 P.2d 740, 88 C.A.2d 953. 

73. U.S.—In re Moody, D.C.Tex., 10 
F.Supp. 825. 

Ala.—Corpus Juris quoted in Ex 
parte Hart, 200 So. 783, 786, 240 
Ala. 642. 

Cal.—McClatchy Newspapers v. Su¬ 
perior Court of Sacramento County, 
159 P.2d 944, 26 C.2d 386. 

Pelton Motors, Inc. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 261 P.2d 275, 120 C.A.2d 565- 
Pacific Solvents Co. v. Superior 
Court in and for Los Angeles 
County, 199 P.2d 740, 88 C.A.2d 
953—People v. Keith Ry. Equip¬ 
ment Co., 161 P.2d 244, 70 C.A.2d 
339. 

Ky.—Corpus Juris cited In Breiten- 
stein v. Bradas* Ex’r, 160 S.W.2d 
323, 324, 290 Ky. 43. 

Miss.—Corpus Juris cited in Board 
of Review v. Williams, 15 So.2d 48, 
50, 195 Miss. 618. 

N.J.—State v. Cooper, 67 A.2d 298, 
2 N.J. 540. 

W.Va.—Ebbert v. Bouchelle, 14 S.E. 

2d 614, 123 W.Va. 265. 

70 C.J. p 52 note 95. 

Petition held sufficient 
A petition for a subpoena duces 
tecum will not be dismissed on the 
ground that it is a “fishing ex¬ 
pedition” where the documents de¬ 
sired, even though very voluminous, 
are precisely described, and the peti¬ 
tion avers that they will prove cer¬ 
tain specified facts, which are rele¬ 
vant to the issue. 
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Pa.—Commonwealth v. Mellon Nat. 
Bank & Trust Co., 62 PaJDist. & 
Co. 105, 58 Dauph.Co. 445. 

74. Cal.—Pacific Solvents Co. v. Su¬ 
perior Court in and for Los An¬ 
geles County, 199 P.2d 740, 88 C. 
A-2d 953. 

Ky.—Corpus Juris cited in Breiten- 
stein v. Bradas* Ex’r, 160 S.W.2d 
323, 324, 290 Ky. 43. 

Miss.—Stevens v. Locke, 125 So. 529, 
156 Miss. 182. 

Motion held too indefinite 

Motion for subpoena duces tecum, 
directed to district attorney, county 
attorney, chief of police, and high¬ 
way patrolman, and to any other law 
enforcement officers of city, county, 
or state who might have in their pos¬ 
session a written statement made by 
defendant, which motion did not al¬ 
lege that any one of the particular 
persons named had possession of a 
written instrument made by defend¬ 
ant, was so general and indefinite 
that court committed no error in 
overruling it. 

Miss.—Ray v. State, 57 So.2d 469, 213 
Miss. 650. 

75. W.Va.—Ebbert r. Bouchelle, 14 
S.E.2d 614, 123 W.Va. 265. 

76. Ark.—Tharp v. Page, 50 S.W. 
454, 66 Ark. 229. 

Miss.—Board of Review v. Williams, 
15 So.2d 48, 195 Miss. 618. 
Specification of reasons 

A petition for the production of 
documents under the statute should 
specify reasons why it is essential 
that requested order for production 
be made, so that the court may de¬ 
termine whether an examination 
thereof is necessary for due presen¬ 
tation of a pending case at a trial 
on the merits. 

R.I.—General Products Co, v. Superi¬ 
or Court, 104 A.2d 388, 81 R.L 458. 
Written confessions 
Refusal of subpoena duces tecum 
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subpoena is not desired for vexations or improper 
purposes. 77 An accused must show good cause to 
obtain an order authorizing a subpoena duces tecum 
under the Federal Rules of Criminal Procedure, 78 
and this includes a showing that the documents 
sought are evidentiary and relevant, that they are 
not otherwise procurable by accused reasonably in 
advance of trial by the exercise of due diligence, 
that accused cannot properly prepare for trial with¬ 
out such production and inspection in advance of 
trial, and that the application is made in good faith 
and is not intended as a fishing expedition. 79 

Facts which will enable the court to judge of 
the relevancy and materiality of the documents must 
be stated, 80 and a mere allegation or assertion that 
they are relevant and material is not sufficient; 81 
but a showing establishing reasonable ground to 
believe that the books and papers asked for are 
relevant and material is as much as is required, 82 
and it is not necessary that their relevancy and ma¬ 
teriality be shown absolutely. 83 On application for 
a subpoena duces tecum directed to a counsel, it must 
be made to appear that the document is not an 
official paper protected by law from examination and 
seizure. 84 The rule, applicable to proceedings for 
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discovery against the adverse party, that a necessity 
for the inspection of documents must be shown, and 
that if other sources of information are open to 
applicant it must be shown that he has exhausted 
these sources, has also been applied to subpoenas 
duces tecum. 85 

Definiteness and certainty . The books, papers, or 
documents of which production is sought to be com¬ 
pelled by subpoena duces tecum should be specified, 
in the motion or application, with all the certainty 
practicable under the circumstances. 80 Inasmuch, 
however, as applicant has not usually the means of 
knowledge to describe them particularly, while the 
witness, if he has possession of them, ordinarily can 
have little difficulty in determining what is desired, 
considerable latitude should be allowed, in the mo¬ 
tion, 87 and a motion or application is sufficiently 
definite, with respect to the documents required, 
where the description is specific enough to enable the 
witness to produce them without uncertainty. 88 

Time for application. A motion or application for 
a subpoena duces tecum ought to be made sufficient¬ 
ly in advance to permit of compliance with the writ 
without delaying the trial. 80 A motion to require 


directed to prosecution reauiring 
production of certain written con¬ 
fessions allegedly made by defend¬ 
ant for inspection by defendant's 
counsel held proper where applica¬ 
tion for subpoena did not set out sub¬ 
stance of what was expected to be 
proved by confessions. 

Miss.—Keeton v. State, 167 So, 68, 
17G Miss. 631. 

77- Ky.—Breitenstoin v. Bradas’ 
Ex’r, ICO S.W.2d 323, 200 Ky. 43. 

78. U.S.—U. S. v. Kiamic, D.C.N.Y., 
18 F.R.D. 421—U. S. v. Cohen, D.C. 
N.Y., 16 F.R.D. 260. 

79. TJ.S.—U, S. v. Cohen, supra. 

80. Ala.—Corpus Juris guoted in Ex 
parte Hart, 200 So. 783, 786, 240 
Ala. 642. 

Ky.—Walker v. Commonwealth, 78 S. 

W.2d 764, 267 Ky. 613. 

Miss.—Board of Review v. Williams, 
15 So.2d 48, 105 Miss. 018. 

N.J.—State v- Cooper, 67 A.2d 208, 2 
N.J. 540. 

RX—General Products Co. v, Superi¬ 
or Court, 104 A.2d 388, 81 IU. 458. 
70 C.J, p 52 note 08. 

Necessity of supporting* facts 

An afHdavit alleging the xnnterial 
facts necessary for issuanco of sub¬ 
poena duces tecum, but only on in¬ 
formation and belief, without setting 
forth supporting facts, is not suffi¬ 
cient to sustain order for issuance of 
subpoena duces tecum. 

Cal.—Smith-Golden, Ina, v. Superi¬ 


or Court in and for Los Angeles 
County, 107 P.2d 299, 41 C.A.2d 512. 

81. U.S.—XT. S. v. Kiamio, D.C.N.Y., 
18 F.R.D. 421. 

Cal.—MoClatchy Newspapers v. Su¬ 
perior Court of Sacramento County, 
159 P.2d 944, 26 C.2d 386. 

70 C.J. p 52 note 99. 

82. U.S.—General Finance Corpora¬ 
tion v. Now York State Rys., D.C. 
N.Y., 1 F.Supp. 381, 

XT. S. v. St. Louis Terminal R. 
Assn., C.C.Mo., 148 P. 486. 

83. Puerto Rico.—Norwich Union 
Fire Ins. Roc, v. Gomez, 1 Puerto 
Rico Fed. 498. 

84. U.S.—In re Dillon, D.O.Cah, 7 
F.Cas.No.3,914, 7 Sawy. 561. 

85- U.S.—Sehurieht v. McNutt, D.C. 
Conn., 26 F.2U 388. 

La.—Keiffe v. La Salle Realty Co., 
112 So. 799, 801, 163 La. 824, 53 A. 
Li.lt. 82. 

86 . Cal.—McOlatehy Newspapers v. 
Superior Court of Sacramento 
County, 159 P.2d 944, 26 (\2il 380. 

Embassy Realty Associates v. 
Southwest Products Co., 272 P.2d 
899, 126 C.A.2d 725—Pelton Motors, 
Inc. v. Superior Court in and for 
Los Angeles County, 261 P.2d 275, 
120 C,A.2d 565—Pacific Solvents 
Co. v. Superior Court in and for 
Los Angeles County, 199 P.2d 740, 
88 C.A.2d 953—People v. Keith Ity . 
Equipment Co., 161 P.2d 244, 70 
C.A.2d 339. 


Ky,—Union Trust Co. v. Garnett, 72 
S.W.2d 27, 254 Ky. 573. 

R.I.—General Products Co. v. Superi¬ 
or Court, 104 A.2d 388, 81 R.I. 458. 
W.Va.—Kbbert v. Boueholle, 14 S.E. 

2 d 614, 123 W.Va. 265. 

70 C.J. p 53 note 9. 

Description in supporting affidavits 
Cal,—Proctor & Gamble Mfg. Co. v. 
Superior Court of State, In and For 
Marin County, 268 P.2d 199, 124 C. 
A. 2d 157. 

87- Puerto Rico.—Norwich Union 
Fire Ins. Soc. v. Gomez, 1 Puerto 
lUco Fed. 498. 

88 . U.S.—XT. S. v. Terminal R. As¬ 
soc., C.C.Mo., 154 F. 268—U. S. V. 
Hunter, D.O.Miss., 15 F. 712. 

89- Kan.—Union Public Service Co. 
v. Corporation Commission, 37 P.2d 
1010, 140 Kan. 722. 

La.—Milliken & Far well, Inc. v. 
Brown, App., 69 So, 2d 85, rehearing 
ref vised Oodehaux Sugars, Inc. v. 
Itolotte, 69 So.2d 88—Tlmes-Pica- 
yun« Pub, Co. v. Jacobs, 126 So. 
741, 13 La.App. 1. 

N.J.—So.hlossberg v. Jersey City 
Sewerage Authority, 104 A.2d 662, 
15 N.J. 360, 

Prior to trial 

(1) Where plaintiff could have ob¬ 
tained any of defendant’s records 
ho desired by issuance of subpoena 
duces tecum prior to date of trial, 
overruling of plaintiff’s motion made 
on date of trial to require defend- 
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the production of books, made after the case has 
been submitted and briefs filed by both sides, is not 
made in time to entitle the moving party to an order 
to produce the books, 90 and it has been held that a 
motion or application comes too late, where made 
after the case has been closed except for the ex¬ 
amination of particular witnesses, for which pur¬ 
pose it has been continued to a later time, in the 
absence of any showing that applicant has only just 
discovered the existence or materiality of the docu¬ 
ments sought to be obtained. 91 In some circum¬ 
stances, a motion for issuance of a subpcena duces 
tecum is premature when made pending the filing of 
a bill of particulars which may disclose the informa¬ 
tion sought. 92 

Copposition to application. A motion or applica¬ 
tion for a subpoena duces tecum is addressed to the 
discretion of the court, as discussed infra subdivision 
g of this section, and, as a legal means of obtaining 
evidence, it cannot be opposed by the adverse party 
in his character as such. 93 

Issuance on court’s own motion. The trial judge 


WITNESSES § 25 

may, of his own motion, direct the issuance of a 
subpcena duces tecum, where it appears that the pro¬ 
duction of documents is necessary to establish a ma¬ 
terial fact. 94 

g. Issuance or Refusal 

The power to require a witness to bring with him 
a book or paper is limited to a proper case, and the issu¬ 
ance of a subpoena duces tecum is a matter within the 
sound discretion of the court in which the case is pend¬ 
ing, and justice to all concerned, including the witness, 
or the owner of the private documents may be considered 
in passing on whether a document is of such evidential 
value as to demand its production. 

While it has been held that a subpoena duces tecum, 
like an ordinary subpoena to testify, is ordinarily 
granted as of course, 95 generally, the power to re¬ 
quire a witness to bring with him a book or paper is 
limited to a proper case, 96 and a party is not entitled, 
as of right, to a subpoena duces tecum in any form, 
at any time, and under any circumstances. 97 The 
issuance of a subpoena duces tecum is a matter 
within the sound discretion of the court in which 
the case is pending; 98 and the action of the court 


ant to produce certain records was 
not erroneous. 

Ark.—Crisco v. Murdock Acceptance 
Corp., 258 S.W.2d 551, 222 Ark. 127, 
certiorari denied 74 S.Ct. 239, 346 
TJ.S. 910, 98 L.Ed. 407. 

(2) Trial court properly refused to 
enforce a subpoena served on pay¬ 
master of company to produce on 
trial records listed in subpoena, where 
subpoena was served the day before 
records were to be produced, literal 
compliance would require production 
of some ninety volumes of records, 
there was no reasonable effort made 
before trial to take deposition of pay¬ 
master or to afford company a rea¬ 
sonable opportunity at reasonable 
hours to submit records to defend¬ 
ant for inspection. 

Ill.—Sances v. D’Angelo, 86 N.E.2d 
847, 338 Ill.App. 199. 

(3) A motion for a subpoena duces 
tecum for production of public rec¬ 
ords comes too late when made aft¬ 
er trial has commenced. 

Fla.—McIntosh v. State, 192 So. 183, 
139 Pla. 863. 

90. Ark.—State v. Midland Valley 
R. Co., 122 S.W.2d 173, 197 Ark. 
243. 

91. La.—Blank v. St. Charles St. R. 
Co., 1 La.A. (Orleans) 291. 

70 C.J. p 53 note 7. 

92. U.S.—U. S. v. Balaban, D.C.I11., 
26 F.Supp. 491. 

Retention on motion calendar 

In prosecution for making fraudu¬ 
lent income tax returns, granting ac¬ 
cused's motion for subpoena duces 
tecum for United States attorney 
pending determination as to need for 


such subpoena in preparation for trial 
would be premature, in view of ac¬ 
cused's motions for bill of particu¬ 
lars and discovery, but motion for 
subpcena duces tecum should remain 
on motion calendar pending outcome 
of motions for bill of particulars and 
discovery. 

U.S.—U. S. v. Parr, D.C.Tex., 17 F.R. 
D. 512. 

93. U.S.—U. S. v. Burr, C.C.Va., 25 
P.Cas.No.l4,692d. 

94. Pa—Stahl v. Press Pub. Co., 92 
A. 1080, 247 Pa 5. 

95. U.S.—Johnson Steel Street-Rail 
Co. v. North Branch Steel Co., 

C. C.Pa, 48 P. 191. 

Elting v. TJ. S., 27 Ct.Cl. 158. 

96. N.Y.—Hirshfleld v. Craig, 145 
N.E. 816, 239 N.Y. 98. 

Trombetta v. Van Amringe, 280 
N.Y.S. 480, 156 Misc. 307. 

Barr v. Dolphin Holding Corp., 
141 N.Y.S.2d 906. 

Public policy 

In determining propriety of sub¬ 
poena duces tecum to compel dis¬ 
trict attorney to produce records, 
court was concerned only with pub¬ 
lic policy, and policy of district at¬ 
torney's office against producing rec¬ 
ords for use in civil actions was 
not controlling. 

N.Y.—Application of Heller, 53 N.Y. 
S.2d 86, 184 Misc. 75. 

97. D.C.—Kelly v. U. S., Mun.App., 
73 A.2d 232, reversed on other 
grounds 194 F.2d 150, 90 U.S.App. 

D. C. 125. 

98. U.S.—U. S. v. Burr, C.C.Va, 25 
F.Cas.No.l4,692dL 
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Ky.—Breitenstein v. Bradas’ Ex’r, 
160 S.W.2d 323, 290 Ky. 43—Union 
Trust Co. v. Garnett, 72 S.W.2d 
27, 254 Ky. 573. 

Miss.—Board of Review v. Williams, 
15 So.2d 48, 195 Miss. 618. 

N.Y.—Application of Sun-Ray Cloak 
Co., 11 N.Y.S.2d 202, 256 App.Div. 
620, reargument denied In re Sun- 
Ray Cloak Co., 12 N.Y.S.2d 783, 
257 App.Div. 818. 

Trombetta v. Van Amringe, 280 
N.Y.S. 480, 156 Misc. 307. 

W.Va.—Ebbert v. Bouchelle, 14 S.E. 

2d 614, 123 W.Va. 265. 

Federal Rule of Criminal Procedure 
A motion under rule of Federal 
Rules of Criminal Procedure relating 
to subpoena duces tecum is ad¬ 
dressed to the discretion of the 
court. 

U.S.—'U. S. v. Kiamie, D.C.N.Y., 18 
F.R.D. 421. 

D.C.—U. S. v. Carter, D.C., 15 F.R.D. 
367. 

Reports of P. B. X. 

(1) In prosecution under indict¬ 
ment charging conspiracy to commit 
offenses against the United States 
prohibited by the Smith Act by 
organizing and helping to organize 
the Communist Party, both conten¬ 
tion of those accused that notwith¬ 
standing regulations of attorney 
general dealing with custody, use* 
and preservation of records of de¬ 
partment of justice, those accused 
were entitled as of right to inspect 
reports of FBI, and contention of 
attorney general that he was enti¬ 
tled as of right to withhold produc¬ 
tion and inspection and use of re¬ 
ports, were both unsound, and mat- 
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in issuing or denying a subpoena is discretionary or 
judicial, as opposed to ministerial, since the court 
must pass on questions of relevancy and materiality 
of the evidence sought to be brought in, the hard¬ 
ships entailed in producing it, and the question of 
whether it is subject to subpoena." So, it is within 
the discretion of the court to refuse to issue a sub¬ 
poena duces tecum, where it is not satisfied of the 
competency, relevance, or materiality of the evidence 
expected to be furnished by the books or records 
sought to be obtained, 1 or, a fortiori, where the in¬ 
competence, irrelevance, or immateriality of such 
evidence clearly appears, 2 or where, for any other 


reason, the granting of the order is improper,3 as 
where it appears that the documents are no longer 
in existence. 4 It has been held, however, that if 
it appears that a record is required as evidence or 
for any other proper use on trial, a subpoena should 
issue without considering whether the record will 
be competent and admissible, since such matters 
are exclusively for the trial court; 5 and denial of a 
motion for a subpoena duces tecum for the produc¬ 
tion of certain records on the ground that they would 
not be competent evidence is improper, since the 
admissibility in evidence of such records may be 
determined when offered. 5 


ter was one resting: within discre¬ 
tion of court. 

U.S.—U. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp, 731. 

(2) Where nature of FBI docu¬ 
ment or character of its contents is 
such that confidential information 
therein contained cannot fairly be 
withheld without diminishing possi¬ 
ble evidentiary value of writing to 
defense, then court must determine 
in exercise of discretion whothor, 
notwithstanding the confidential in¬ 
formation, accused should be per¬ 
mitted to compel production of docu¬ 
ment for use as evidence on behalf 
of defense. 

U.S.—U. S. v. Schneiderman, supra. 
Records of labor union 

In suit against labor union, mat¬ 
ter of issuance of subpoena duces 
tecum to produce union's records 
was addressed, in the first instance, 
to tho sound discretion of the court, 
and expense of transportation and 
inconvenience occasioned tho union 
by absence of rocords was a matter 
for consideration by the court in 
exercising such discretion. 

Ky,—International Union of Oper¬ 
ating Engineers v. Bryan, 255 S.W. 
2d 471. 

Granting of subpoena held not an 
abuse of discretion 

Ky.—International Union of Oper¬ 
ating Engineers v. Bryan, supra. 
Ohio.—iiaiblo v. Raydel, App., 110 
N.E.2d 431. 

99* Mo.—State ex re], Miller v. 
O'Malley, 117 S.W.2d 319, 342 Mo. 
641. 

W.Va.—Bbbert v. Bouchclle, 14 S.E. 
2d 614, 123 W.Va. 265. 

JL great latitude exists in requir¬ 
ing tho production of papers under 
subpoena duces tecum. 

N.Y.—Smith v. Russo-Asiatlc Bank, 
10 N.Y.S.2d 10, 170 Misc. 408. 

1. U.S.—Corpus Juris cited in N. L. 
R. B. v. Baldwin Locomotive 
Works, C.C.A., 128 F.2d 39, 68— 
U. S. ex rel, Harrington v. Schiot- 
feldt, O.C.A.III., 136 F.2d 936, cer¬ 
tiorari denied Krause v. U. S„ 66 


S.Ot. 680, 327 U.S. 781, 90 L.Ed. 
1008—Morgan v. U. S., C.C.A.Ark., 
98 F.2d 473, certiorari denied 69 S. 
Ct. 229, 305 U.S. 648, 83 L.Ed. 419, 
rehearing denied 59 S.Ct. 248, 305 
U.S. 674, 83 L.Ed. 437—Bussell v. 
U. S., C.C.A.Minn., 86 F.2d 389, 

U. S. v. Schneiderman, D.O.Cal., 
104 F.Supp. 405—Harwood v. Mc- 
Murtry, D.C.Ky., 22 F.Supp. 572. 
Cal.—People v. Cullen, 234 r.2d 1, 
37 C.2d 614. 

Polton Motors, Inc. v. Superior 
Court in and for Eos Angeles 
County, 261 T.2d 275, 120 C.A.2d 
565—Vallera v. Vallera, 3 66 P.2d 
893, 73 C.A.2d 466—Connecticut 

Mut. Eifo Ins. Co. v. Most, 103 
P.2d 1013, 39 C.A.2d 634, 

Fla.—Vann v. State, 85 So.2d 133. 
La.—State v. D1 Vincent!, 73 So.2d 
806, 225 La. 689. 

Miss.—Board of Review v. Williams, 
15 So.2d 48, 195 Miss. 618. 

Mo.—Corpus Juris cited in State v, 
O'Malloy, 117 S.W.2d 319, 321, 342 
Mo. 641. 

N.T.—Yudo v. Cruise, 25 N.Y.B.2d 
449, 261 App.Biv. 938, affirmed 38 
N.K.2d 710, 287 N.Y. 603. 

Spring v. Moncrioff, 144 N.Y.S. 
2d 664, 208 Misc. 671—Corpus Ju¬ 
ris cited iu Trombetta v, Van 
Amringe, 280 N.Y.S. 480, 484, 156 
Misc. 307. 

Pa.—Pennsylvania Publications v. 
Pennsylvania Public Utility Com¬ 
mission, 32 A.2d 40, 352 Pa.Super. 
279, reversed on other grounds 36 
A.2d 777, 349 Pa. 184, 153 A.E.U. 
457. 

W.Va.—Oaymont Fuel Co. v. Price, 
79 S,E.2d 96, 138 W.Va. 930. 

70 C.J. p 63 note 19. 

Pendency of other motion 

Trial court, in prosecution for 
armed robbery, did not err In over¬ 
ruling defendant's motion for Issu¬ 
ance of subpoena duces tecum, where 
such motion was made during pen¬ 
dency of defendant's motion to va¬ 
cate judgment and sentence, and 
matters contained in motion for 
subpoena duces tecum were wholly 
unrelated to hearing then before 
court. 


Ill.—People v. Stringer, 104 N.E.2d 
610, 411 Ill. 668. 

2 . U.S.—General Finance Corpora¬ 
tion v. New York State Bys., D.C. 
N.Y., 1 F.Supp. 381. 

Vacuum Cleaner Co. v. Platt, N. 
Y., 196 F. 398, 116 C.C.A. 220. 

3. Cal.—In re Rothrock, 92 P.2d 634, 
14 C.2d 34. 

investigative reports 

An accused who, as & conscien¬ 
tious objector, had refused to be 
Inducted into tho armed forces, could 
not, in the absence of a seasonable 
request when he app oared before the 
hearing examiner for & summary of 
any adverse evidence contained in 
Federal Bureau of Investigation re¬ 
port, complain of his failure to be 
provided with a summary, and he 
was not entitled to a subpoena duces 
tecum to compel the production of 
such investigative reports for pur¬ 
pose of comparison with the alleged 
rdsumd of tho evidence by the hear¬ 
ing oftlcor. 

U.S.—U. S. v. Bortlik, D.C.Pa., X19 
F.Supp. 425—U. S, v. Stasevic, D.C. 
N.Y., 117 F.Supp. 371. 

negligence 

In action by state bank commis¬ 
sioner against maker in liquidation 
and guarantors of note, guarantors' 
motion for writ of subpama duces 
tecum for production of rocords of 
maker of which guarantors had had 
possession and custody, but which 
were negligently mislaid or lost, was 
properly denied. 

La.—Brock v. First State Bank & 
Trust Co., 187 So. 60, 192 La. 77, 

4. Ky.—Breitenstfsin v. Bradas' 

Kx'r, 160 S.W.2d 323, 290 Ky. 43. 

5. N.Y.—Friedeberg v. Haffen, 147 
N.Y.S. 1, 162 App.Piv. 7$. 

Olotsser v. City of New York, 19 
N.Y.S.2d 174, 173 Misc. 829—In re 
Green, 167 N.Y.S. 87, 02 Misc. 508. 

e. N.Y.*—Equitable Life Assur. Soc. 
of U. S. v. Mpaastas, 0 N.Y.S.2d 
221, 266 App.Div. 873. 


388 



97 C.J.S. 


While, in a proper case, it is error for the court 
to refuse to issue the subpoena, 7 a refusal to grant 
the writ is not reversible error unless it appears that 
the subpoena would probably have resulted in the 
production of the document or thing called for, and 
that the evidence was of such nature that a failure 
to produce it in response to such a subpoena would 
have justified holding the witness in contempt. 8 
The fact that a great deal of time and labor would 
be required to assort and locate documents sought 
to be produced by subpoena duces tecum generally 
does not preclude the issuance of such subpoena for 
material evidence essential to the administration of 
justice, 9 but justice to all concerned, including the 
witness, or the owner of the private documents, 
may be considered in passing on whether a document 
is of such evidential value as to demand its produc¬ 
tion. 10 

The court should be solicitous to protect against 
disclosures, through the granting of a subpoena 
duces tecum, of the method, manner, and circum¬ 
stances of the government's acquisition of confiden¬ 
tial material; 11 but the discretionary power of the 
court to compel production of a document in the 
custody of a government agency must also be exer¬ 
cised in the light of the requirement of the Sixth 
Amendment of the federal Constitution providing 
that in all criminal prosecutions, accused shall en¬ 
joy the right to have compulsory process for ob- 
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taining witnesses in his favor, 12 and when the court 
is called on to determine whether the document will 
be essential to the defense, justice requires that 
doubt be weighed in favor of the defense. 13 Where 
the parties are business competitors, every safe¬ 
guard should be afforded to protect defendants from 
disclosing information that might be used to their 
detriment, unless it is clear that such information 
is relevant to one or more issues in the pending ac¬ 
tion. 14 An order for a subpoena duces tecum has 
been held not unreasonable because of the shortness 
of the time for compliance. 15 A second subpoena 
duces tecum cannot issue after the first has been 
served and while it remains unexecuted and unre¬ 
turned. 16 

Material available from other sources . Accord¬ 
ing to some decisions, the availability of the informa¬ 
tion sought from other sources may warrant denial 
of the subpoena, 17 and a subpoena may not be used 
to secure information which defendant already has 
and of which he merely seeks confirmation. 18 There 
is, however, no absolute restraint on the use of a 
subpoena duces tecum which limits its use to cases 
where the subpoenaed property is the sole source of 
the information. 19 

By whom issued or enforced. Where such is the 
procedure, a subpoena duces tecum is issued by the 
clerk of the court, 20 but where so provided by stat¬ 
ute, 21 or the established practice of the court 22 the 


7. La.—State ex rel. Adema v. 
Meraux, 184 So. 826, 191 La. 202. 

Denial of subpoena held abuse of 
discretion 

N. Y.—Hoffmann v. T. J. Honan Co., 
87 N.Y.S.2d 585, 275 App.Div. 57. 

6. Ala.—Robbins v. State, 69 So. 
297, 13 Ala.App. 167, certiorari 
denied 70 So. 1014, 195 Ala. 696. 

O. Ala.—Ex parte Hart, 200 So. 783, 
240 Ala. 642. 

10. Ala.—Ex parte Hart, supra. 

Balancing 1 of Inconveniences 

Proper exercise of judicial discre¬ 
tion in determining whether to com¬ 
pel production of document in cus¬ 
tody of a government agency re¬ 
quires in every case that any public 
policy militating against public dis¬ 
closure of document be weighed 
against interest of accused in hav¬ 
ing document for use in making a 
defense to the charge, and that 
involves a balancing of inconven¬ 
iences of public disclosure against 
inconveniences of making a defense 
without the document; and court 
will exercise discretionary powers to 
end that competing interests of both 
government and defense may be 
satisfied. 


U.S.—U. S. v. Schneiderman, D.C. 
Cal., 106 F.Supp. 731. 

11. U.S.—Bowman Dairy Co. v. U. 
S., Ill., 71 S.Ct. 675, 341 U.S. 214, 
95 L.Ed. 879. 

U. S. v. Bortlik, D.C.Pa., 119 F. 
Supp. 425. 

12 . U.S.—U. S. v. Schneiderman, 
D.C.Cal., 106 F.Supp. 731. 

13. U.S.—U. S. v. Schneiderman, 
supra. 

14. Cal.—Smith-Golden, Inc., v. Su¬ 

perior Court in and for Los An¬ 
geles County, 107 P.2d 299, 41 

C A. 2d 512. 

15. D.C.—Cudmore v. Bowles, 145 
F.2d 697, 79 U.S.App.D.C. 255, cer¬ 
tiorari denied 65 S.Ct. 588, 324 
U.S. 841, 89 L.Ed. 1403. 

16. U.S.—Elting v. U. S., 27 Ct.Cl. 
158. 

17. U.S.—'U. S. v. Schine, D.C.N.Y., 
126 F.Supp. 464. 

Cal.—People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 C.A.2d 339. 

18. U.S.—U. S. v. Schine, D.C.N.Y., 
16 F.R.D. 514. 

19. U.S.—Fleming v. Montgomery 
Ward & Co., C.C.AI11., 114 F.2d 
384, certiorari denied Montgomery 
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Ward & Co. v. Fleming, 61 S.Ct. 71, 
311 U.S. 690, 86 L.Ed. 446. 

Under Pair Labor Standards Act, 
Administrator of Wage and Hour 
Division of Department of Labor 
was not required to seek information 
from employees of company concern¬ 
ing hours actually worked by em¬ 
ployees, the hours scheduled for 
each department, and wages actually 
paid employees, before seeking to 
obtain such information from the 
company by a subpoena duces tecum. 
U.S.—Fleming v. Montgomery Ward 
& Co., C.C.AI11., 114 F.2d 384, cer¬ 
tiorari denied Montgomery Ward 
& Co. v. Fleming, 61 S.Ct. 71, 311 
U.S. 690, 85 L.Ed. 446. 

20. U.S.—In re Subpoenas Duces 
Tecum, D.C.Tenn., 248 F. 137— 
Johnson Steel Street-Rail Co. v. 
North Branch Steel Co., C.C.Pa., 48 
F. 191. 

Power to issue subpoena duces 
tecum generally see supra sub¬ 
division b of this section. 

21. N.Y.—Gay nor v. New York 
Breweries Co., 138 N.Y.S. 899, 154 
App.Div. 881. 

70 C.J. p 53 note 17. 

22. U.S.—Vacuum Cleaner Co. v. 
Platt, N.Y., 196 F. 398, 116 C.C.A. 
220 . 
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writ is required to be issued by the judge, or an 
order of court. Under statutes granting to an ad¬ 
ministrative agency power to issue subpoenas duces 
tecum in the exercise of investigative functions, the 
court will on application, in a proper case, grant 
an order to compel the person subject to the subpoena 
to produce the documents demanded. 23 Whether 
a subpoena duces tecum should be enforced is, in the 
first instance, a question for the trial court, whose 
decision should not be disturbed unless it clearly ap¬ 
pears arbitrary. 24 

h. Form and Requisites of Subpoena 

A subpoena duces tecum is, in form, in all respects 
like the ordinary subpoena ad testificandum, with the 
exception that it must conclude with an injunction or 
command that the witness shall bring with him and pro¬ 
duce at the examination the books, documents, or things 
described in the subpoena; and it must specify with as 
much precision and particularity as Is possible, the books, 
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papers, or documents desired, and the period covered 
must be reasonably limited. 

In form the subpoena duces tecum is, in all re¬ 
spects, like the ordinary subpoena ad testificandum, 
with the exception that it must conclude with an 
injunction or command that the witness shall bring 
with him and produce at the examination the books, 
documents, or things described in the subpoena. 25 
It must specify with as much precision and par¬ 
ticularity as is possible the books, papers, or docu¬ 
ments desired, 26 and the period covered must be 
reasonably limited. 27 Under this rule, the meaning 
of “reasonable” depends on the particular facts of 
each case, so that prior decisions are of limited 
value; 28 and in determining the reasonableness of 
the period and subject covered by the subpoena, the 
type and extent of the investigation, the materiality 
of the subject matter to the type of investigation, the 
particularity with which the documents are de- 


Approval 

Practice in the municipal court 
for the District of Columbia with re¬ 
spect to issuance of subpoena duces 
tecum in criminal cases requires ap¬ 
proval of court for issuance of such 
subpoena 

D.O.—Kelly v, U. S., Mun.App., 73 
A. 2d 232, reversed on other 
grounds 194 l<\2d 150, 90 U.S.App. 
D.C, 125. 

23. U.S.—Fleming- v. O & C Novelty 
Shoppe, D.C.lll., 35 F.Hupp. 829. 

24. TT.fl.—In re Manufacturers 
Trading Corp., C.A.Ohio, 194 F.2d 
948—Shotkin v. Nelson, C.C.A. 
Coin., 14ft F.2d 402. 

25. Ky.—R IT. Taylor, Jr. & Sons 
v. Thornton, 199 S.W. 40, 178 Ky. 
463. 

70 <\J. p 51 note 77. 

Compliance with rule 

Direction in a subpoena duces 
tecum that witness first appear in 
the United States attorney’s office 
at a given time was not in accord¬ 
ance with rule of Federal Rules of 
Criminal Procedure authorising the 
issuance of such a subpoena. 

U.h.— tr. H. v. Chin him Mow, D.C. 

<’al., 12 F.K.D. 433. 

Fictitious names 

Subpoena duces tecum requiring 
appearance of witness and produc¬ 
tion of books, records, etc., In crimi¬ 
nal action against John Doe, Richard 
Itoc, ami others, was not void for 
uncertainty, in that it designated 
persons accused of crime by ficti¬ 
tious names only. 

N.Y. Gaffney v. Kampf, 49 N.Y.8,2d 
151. 

26. U.S.—Application of Linen Sup¬ 
ply Cos., D.C.N.Y., 15 F.R.D. 115— 
Application of Radio Co rp. of 


America, D.O.N.Y., 13 F.R.D. 1G7— 
In re Fast man Kodak Co., D.O.N, 
Y., 7 F.R.D. 760. 

Cal.—People v. Keith Ry. Equipment 
Co., 161 P.2d 244, 70 C.A.2d 339. 
D.O.—U. S, v. Medical Soc. of Dis¬ 
trict of Columbia, D.C., 26 F.Supp. 
55. 

La.—In re Louisiana Coastal Lands, 
2 So.2d 184, 197 La. 701, followed 
in In re Delta Development Co., 
2 So.2d 188, 197 La. 712 and In re 
Suburban Coast Realty Oo., 2 So.2d 
189, 197 La. 713. 

Mo.—State ex rel. Burke v. Seott, 
262 S.W.2d 614, 3G4 Mo. 420. 

N.J.—State v. Cooper, 67 A.2d 298, 2 
N.J. 540. 

Pa.—Costello v. Bethlehem Steel Co., 
Com.Pl., 29 North.Co. 331. 

Wash.—Romano v. Abraham, 271 R. 

2 d 701, 44 Wash.2d 848. 

Wis.—State ex rel. St. Mary’s Hospi¬ 
tal v. Industrial Commission, 27 
N.W.2d 478, 250 Wis. 516. 

70 C.J. p 51 note 78. 

A proviso ia an order granting a 
motion by plaintiff for production of 
documents in the possession of de¬ 
fendant which imposed a burden on 
defendant to search its records per¬ 
haps at its peril for whatever docu¬ 
ments might most nearly fit the de¬ 
scription as sot forth in the plain¬ 
tiff’s petition was unauthorized, 

R.I.—General Products Co. v. Supe¬ 
rior Court, 104 A.2d 388, 81 R.I. 
458. 

When requirement satisfied 

Requirement that a subpoena 
duces tecum specify with reasonable 
particularity the document sought 
to b a produced, may be satisfied if 
the categories of documents desired 
are stated, along with a reasonable 
period of time covered by the docu¬ 
ments and a statement of the sub- 
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ject matter to which the documents 
pertained. 

Fla.—Vann v. State, 85 So.2d 133. 

27. U.S.—Application of Linen Sup¬ 
ply Cos., D.C.N.Y., 15 F.R.D. 115— 
Application of Radio Corp. of 
America, D.O.N.Y., 13 F.R.D. 167- 
In ro Eastman Kodak Co., D.C.N. 
Y., 7 F.R.D. 760. 

D.C.—tT. S. v. Medical Soc. of Dis¬ 
trict of Columbia, D.C., 26 F. 
Hupp. 55. 

Subpoena held not unreasonable 

(1) In general. 

D.C.—Cudmore v. Bowles, 145 F.2d 
697, 79 U.&App.P.C. 256, certiorari 
denied 65 S.Ct. 588, 324 U.S. 841, 
89 L.Kd. 1403. 

(2) Subpoenas duces tecum, re¬ 
quiring telegraph companies to pro¬ 
duce telegrams sent or received 
within periods of less than year by 
certain parties with reference to 
parties and subjects being investi¬ 
gated by securities and exchange 
commission, were unexceptionable 
in themselves and not unduly in¬ 
definite. 

U.H.—Newfleld v. Ryan, C,C.A.Fla., 
91 F.2d 700, certiorari denied Ryan 
v. Newfleld, 58 S.Ct. 54, two cases, 
302 TT.S. 729, 82 L.Kd. 563, rehear¬ 
ing denied 58 ROt, 137, 302 U.S. 
777, 82 L.Kd. 601, 58 S.Ct. 138, 302 
ir.8. 777, 82 L.Kd. 601 and 58 S.Ct. 
262, two cases, 302 U.S. 650, 82 
L.Kd. 504—Italian tins v. Florida 
Tex. Oil Co., C.C.A.FIO,, 91 F.2d 
700, certiorari denied Florida Tex. 
Oil Co. v. Ballentino, 58 S.Ct. 54, 
302 U.S. 729, 82 L.Kd. 563, rehear¬ 
ing denied 58 S.Ct. 138, 302 U.S. 
777, 82 L.Kd. 601, and 58 S.Ct 262, 
302 U.S. 650, 82 L.Kd. 504. 

38. U.S.—Application of Radio 
Corp. of America, D.C.N.Y., 13 F.R. 
D. 167. 
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scribed, the good faith of the party demanding the 
broad coverage, and a showing of need for such 
extended coverage are factors to be considered. 29 

A subpoena duces tecum may not lawfully direct 
the witness to search through a mass of documents 
and select and produce those which may bear on a 
particular matter or controversy, 30 nor may it re¬ 
quire the production of a mass of books and papers, 
merely so that the party may search through them 
to gather evidence ; 31 and an omnibus subpoena for 
all, or even a substantial part, of the books or rec¬ 
ords of the witness is void, at least in the absence 
of a clear showing that they all contain evidence ma¬ 
terial to the inquiry. 32 The description need not, 
however, be exact and full in all particulars, but it 
is sufficient if the books and papers desired are 
designated with reasonable certainty, so that the 
witness may know what is required of him. 33 The 
preferable practice is to disclose on the face of the 
subpoena the relevancy of the examination sought 
to be made, 34 but some statutes prescribing the form 
of a subpoena duces tecum have been held not to re¬ 
quire that the relevancy of the documents sought to 
be produced be alleged. 35 After a document has 
been produced the sufficiency of the subpoena as a 
means of compelling its production is immaterial. 36 
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Inclusion of ad testificandum clause . Although it 
has been held that a subpoena which merely com¬ 
mands the witness to appear at a specified place and 
time and to bring with him a certain book, paper, or 
document, and contains no direction to testify, is 
invalid, 37 it is generally held that the inclusion of an 
ad testificandum clause is not essential to the validity 
of a subpoena duces tecum, 38 and where it is included 
in such a subpoena, it is separable from the duces 
tecum clause and may be disregarded as surplus¬ 
age. 39 

As running to corporation, or officer of corpora¬ 
tion. By some authorities it has been held that a 
corporation cannot be compelled to respond to a 
subpoena duces tecum, where the writ does not 
designate some officer or agent of the corporation 
through whom it may act. 40 According to other 
authorities, however, where the production of books 
or papers of a corporation is sought to be compelled, 
a subpoena duces tecum may either be directed to the 
officer or agent of the company who has the docu¬ 
ments in his possession, 41 or, provided the ad 
testificandum clause is omitted, be directed to the 
corporation itself, and served on its proper officer 
or agent, 42 in which case the officer or employee 


29. U.S.—Application of Linen Sup¬ 
ply Cos., D.C.N.Y., 15 F.R.D. 115. 

30. U.S.-—Kiting v. U. S., 27 Ct.Cl. 
158. 

70 C.J. p 51 note 79. 

31. N.J.—State v. Cooper, 67 A.2d 
298, 2 N.J. 540. 

Pa.—Annenberg v. Roberts, 2 A.2d 
612, 333 Pa. 203. 

70 C.J. p 51 note 80. 

32. Cal.—Embassy Realty Associ¬ 
ates v. Southwest Products Co., 
272 P.2d 899, 126 C.A2d 725. 

Mo.—State ex rel. Burke v. Scott, 
262 S.W.2d 614, 364 Mo. 420. 

N.Y.—Smith v. Russo-Asiatic Bank, 
10 N.Y.S.2d 10, 170 Misc. 408. 
Utah.—Evans v. Evans, 98 P.2d 703, 
98 Utah 189. 

70 C.J. p 51 note 81. 

Dragnet subpoena duces tecum 
held properly quashed, where form 
of subpoena failed to identify partic¬ 
ular papers sought to be examined 
and required removal of defendants’ 
files from their offices and material¬ 
ity of documents sought to be exam¬ 
ined was not shown. 

Wis.—Stott v. Markle, 255 N.W. 540, 
215 Wis. 528, followed in Jason 
Co. v. Markle, 255 N.W. 544, 215 
Wis. 537, and Slensby v. Markle, 
255 N.W. 544, 215 Wis. 538. 
Modification 

A subpoena duces tecum issued in 
connection with open hearing inves- 


| tigation, which ordered production 
of all records of corporation at one 
time, should be modified to require 
production of reasonable amount of 
books and records so as not to de¬ 
prive corporation of all or too many 
of its books and records at one time. 
La.—In re Louisiana Coastal Lands, 
2 So.2d 184, 197 La. 701, followed 
in In re Delta Development Co., 2 
So.2d 188, 197 La. 712 and In re 
Suburban Coast Realty Co., 2 So. 
2d 189, 197 La. 713. 

33. U.S.—In re Eastman Kodak Co., 
D.C.N.Y., 7 F.R.D. 760. 

D.C.—U. S. v. Medical Soc. of Dis¬ 
trict of Columbia, D.C., 26 F.Supp. 
55. 

W.Va.—Hancock v. Snider, 133 S.E. 

131, 101 W.Va. 535. 

70 C.J. p 51 note 82. 

34. N.Y.—Dawn Operators, Inc. v. 
Lyon, 128 N.Y.S.2d 317, 283 App. 
Div. 358, appeal denied 120 N.E.2d 
232, 306 N.Y. 977, appeal dismissed 
120 N.E.2d 848, 307 N.Y. 673. 

35. Wis.—State ex rel. St, Mary’s 
Hospital v. Industrial Commission, 
27 N.W.2d 478, 250 Wis. 516. 

Subject matter of investigation 

A subpoena issued by attorney 
general directing witness to appear 
at certain room in public building 
on certain day and to bring witness' 
recording or reproduction of radio | 
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| programs for two days was not de¬ 
fective on its face for failure to 
advise witness of subject matter of 
the investigation, in view of fact 
that subject matter of investigation 
was of no concern of witness. 

Del.—In re Hawkins, 123 A. 2d 113. 

36. Ga.—Robert R. Sizer & Co. v. 
G. T. Melton & Sons, 58 S.E. 1055, 
129 Ga. 143—Starr v. Mayer & Co., 
60 Ga. 546. 

37. N.J.—Murray v. Elston, 23 N.J. 
Eq. 212. 

38. U.S.—McGarry v. Securities and 
Exchange Commission, C.C.AColo., 
147 F.2d 389. 

70 C.J. p 52 note 85. 

39. U.S.—McGarry v. Securities and 
Exchange Commission, supra. 

40. La.—Ascension Red Cypress Co. 
v. New River Drainage Dist., 125 
So. 730, 169 La. 606. 

70 C.J. p 52 note 86. 

41. U.S.—’Wilson v. U. S., N.Y., 31 
S.Ct 538, 221 U.S. 361, 538, 55 L. 
Ed. 771, Ann.Cas.l912D 558. 

Ky.—Commonwealth v. Southern Ex¬ 
press Co., 169 S.W. 517, 160 Ky. 1, 
L.R.A.1915B 913, Ann.Cas.l916A 

378. 

42. U.S.—McGarry v. Securities and 
Exchange Commission, C.C.A.C 0 I 0 ., 
147 F.2d 389. 

70 C.J. p 52 note 90. 
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having the documents in his possession must produce 
them. 45 

As running to unincorporated association. A sub¬ 
poena duces tecum may properly run to an unincorpo¬ 
rated association, by name, wherever the state, by 
implication or otherwise, recognizes such associa¬ 
tions as entities; 44 but it has been said that a sub¬ 
poena directed to the officer in possession of the 
desired documents would perhaps be preferable, 45 

Time and place of production . A subpoena duces 
tecum must be served within such time prior to the 
day fixed for production of the records as will 
give the person served adequate opportunity to as¬ 
semble the records sought and to procure a judicial 
determination of the legal efficacy or propriety of the 
process, 46 and a subpoena which commands the 
production of records ‘forthwith” is a nullity. 47 
The subpoena may require the production of the 
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records at any place, whether on or off the premises 
of the person subpoenaed. 48 

i. Compliance 

It is generally the duty of a witness served with a 
subpoena duces tecum to appear and produce the book 
or paper mentioned in the writ, provided he has it in 
his possession, and fie may not avoid obedience to direc¬ 
tions of the court without establishing that the subpoena 
was issued in bad faith or that it was for some other 
reason invalid. 

Generally speaking, it is the duty of a witness 
served with a subpoena duces tecum to appear and 
produce the book or paper mentioned in the writ, 49 
provided he has it in his possession, 50 and noncom¬ 
pliance is punishable as a contempt of court, as dis¬ 
cussed infra § 27; but the failure of a witness to 
produce records required of him by subpoena duces 
tecum served by one party to an action does not au¬ 
thorize the entering of a default judgment against 
the other party, 61 although there is some authority 


43. XJ.S.—Wilson v. U. S., N.Y., 31 
S.Ct. 538, 221 U.S. 361, 538, 65 
L.Ed. 771, Ann.Cas.l912D 558. 

McGarry v. Securities and Ex¬ 
change Commission, C.C.A.C 0 I 0 ., 
147 F.2d 389. 

44. U.S.—Brown v. U. S., Ill., 48 S. 
Ct. 288, 276 U.S. 134, 72 L.Ed. 500. 

70 C.J. p 62 note 92. 

45. U.S.—Brown v. U. S„ supra. 

46. N.Y.—In re Atlas Lathing Corp., 
29 N.Y.S.2d 458, 176 Misc. 959. 

47. N.Y.—In ro Atlas Lathing Corp., 
supra. 

48. U.S.—Westside Ford, Inc. v. U. 
S„ C.A.Wash,, 206 F.2d 627. 

40. U.S.—Application of Bendix 
Aviation Corp., D.C.N.Y., 58 F. 

Supp. 953. 

Ky,—Crook v. Schumann, 167 S.W.2d 
836, 292 Ky. 750. 

Ohio,—In ro HorrnaUdn, 6 Ohio 
Supp. 200. 

Utah,—Evans v* Evans, 98 P.2d 703, 
98 Utah 189, 

70 C.J. i) 63 note 26. 

Decision. Tsy oourt 

Court, not the witness, should de¬ 
cide whether subpoena is to be 
obeyed. 

Ala.—Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

Compulsory appearance 
Except as a person may be re¬ 
lieved from compliance with a sub¬ 
poena duces tecum on appropriate 
motions because subpoena Is unrea¬ 
sonable and oppressive, or is excused 
on grounds of self incrimination or 
because matters otherwise privi¬ 
leged, duty owed by every witness 
to aid In quest for truth in adminis¬ 
tration of justice make it compulso¬ 
ry that he appear and produce docu¬ 
mentary evidence in his possession 


and, If required, to testify concern¬ 
ing it, since the witness Is not the 
judge of the relevancy of the mat¬ 
ter, and has no privilege to refuse 
to disclose the matters relevant to 
the issue in hand. 

N.J.—Schlossberg v. Jersey City 
Sewerage Authority, 104 A.2d 662, 
15 N.J. 360. 

Private record 

Witness subpoenaed duces tecum 
was not excused from producing 
record on ground that it was his own 
private record, where showing of 
materiality had been made. 

Wash.—State ex rel. Schoonwald v. 
Superior Court for Whatcom Coun¬ 
ty, 64 P.2d 791, 189 Wash. 241. 
Waiver 

In action for balance due on set¬ 
tlement of disputed claim, where 
plaintiffs failed to produce all books 
and records of joint venture from 
which claim arose, in compliance 
with defendants' subpoena duces 
tecum, but offered to produce any 
specified invoice in court and de¬ 
fendants then agreed to proceed 
with trial, defendants waived strict 
compliance with subpoena. 

Wash.—Romano v. Abraham, 271 P. 
2d 701, 44 Wash,2d 848. 

50. Wash,—State ex rel. Schoen- 
wald v. Superior Court for What¬ 
com County, 64 F,2d 791, 189 
Wash. 241. 

70 C.J. p 53 note 27. 

Defendant’s attorney 
In action on fire policy described 
by number and allegedly issued to 
plaintiff by insurer, wherein evi¬ 
dence disclosed that plaintiff re¬ 
quested insurance agent to keep his 
insurance papers and there was no 
showing that defendant’s attorney 
had in his possession the policy 
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sued on, which was only policy un¬ 
der which plaintiff sought to recover, 
record did not disclose that court 
refused to allow plaintiff to secure 
possession of described policy from 
defendant's attorney by subpoena 
duces tecum. 

Tex.—McClendon v. Fire Ass’n of 
Philadelphia, CIv.App., 278 S.W.2d 
447. 

Reaving of evldenoe 

Court, to which application had 
been made to compel witness to ap¬ 
pear before court and bring material 
documents which had boon called for 
by subpoena duces tecum but exist¬ 
ence of which witness had denied, 
held under duty to hear evidence on 
question whether witness had pos¬ 
session or control of record, and, if 
so, to order It produced, and, if not, 
exonerate witness. 

Wash.—State ex rel. Schoenwald v. 
Superior Court for Whatcom Coun¬ 
ty, 64 P.2d 791, 189 Wash. 241. 

51. V&.—Bova v. Roanoke Oil Co., 
23 RE.2d 347, 180 Va, 332, 144 AL. 
R, 364. 

Setting aside verdict as penalty for 
noncompliance with subpoena 
duces tecum see infra $ 28. 
Disobedience to order* of court as 
warranting: 

Dismissal of action see Dismissal 
and Nonsuit 9 59. 

Striking of pleading see Pleading 
* 462 f. 

Xa garnishment proceedings 
against bank on judgments against 
corporation which assigned to bank 
all money due assignor under sub¬ 
contract with construction contrac¬ 
tor, who sent bank certified check 
payable to bank, assignor, and its 
bondsman, bank's refusal to obey 
subpoena duces tecum for produo- 
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holding that a judgment pro confesso may be war¬ 
ranted. 62 A witness may not avoid obedience to 
directions of the court without establishing by con¬ 
crete evidence that the subpoena duces tecum was 
issued in bad faith or that it was for some other rea¬ 
son invalid. 63 

While inability to comply with a subpoena duces 
tecum is a valid excuse, 64 the inability must be real, 
and self-created inability will not suffice, nor will 
passive inactivity suffice when reasonable effort 
might secure compliance, 66 and a witness cannot 
excuse a default on grounds of inability to comply 
with a subpoena duces tecum, in the absence of even 
a modicum of good faith in responding to the sub¬ 
poena. 66 The want of possession, by the person to 
whom a subpoena duces tecum is directed, of certain 
of the books and records described therein, does 
not excuse him from producing those within his 
possession and which he is able to produce. 67 
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Persons subpoenaed may assert against the com¬ 
pulsion of the process whatever privileges they may 
enjoy under common law or by statute. 63 So it has 
been held that the governor of a stated 63 or, it would 
seem, the president of the United States, 60 may with¬ 
hold a document or any portion thereof if, in his 
judgment, his official duty or the public interest re¬ 
quires him to do so. Every exemption from produc¬ 
ing records presupposes a very real and substantial 
individual interest to be protected. 61 

A witness may, in a proper case, be relieved by the 
court from producing documents not reasonably 
shown to be necessary 62 or material, 63 and where 
the information sought is scattered through a num¬ 
ber of large books, or bulky records, it may be proper 
to require the party in whose behalf the subpoena 
was issued to send someone to examine such books 
and records, to ascertain which particular ones are 
necessary to be produced, instead of requiring all 


tion of agreement under which 
check was sent and bank’s records 
showing what happened to check 
or proceeds thereof was not suffi¬ 
cient basis for rendition of judg¬ 
ments against bank for amounts of 
assignor’s debts to garnishers. 

Miss.—Merchants & Mfrs. Bank of 

Ellisville, Miss. v. Biddy, 77 So.2d 

829. 

Trial counsel not party 

Where plaintiff called a defendant's 
trial counsel as a witness and while 
testifying he disobeyed lawful com¬ 
mand of court to produce certain 
document, action of trial court in 
striking defendant’s plea of not 
guilty and ordering the case to 
proceed, as far as such defendanl 
was concerned, as on a writ oi 
inquiry to assess damages was im¬ 
proper where there was no evidence 
that the trial counsel was one of 
defendant’s officers or that he was 
its agent, other than its attorney, 
and there was no evidence that he 
was directed or authorized by de¬ 
fendant to disobey the order of the 
court. 

Va.—Virginia Elec. & Power Co. v. 

Bowers, 25 S.E.2d 361, 181 Va 542. 

52. Concealment 

Where plaintiffs could not make 
out a substantial part of their case 
without an examination of defend¬ 
ants’ records which law gave them 
right to inspect, defendants’ conceal¬ 
ment of record gave rise to reason¬ 
able presumption that such records 
would establish allegations of peti¬ 
tion, and, where such concealment 
persisted, rendering judgment for 
plaintiffs pro confesso was in dis¬ 
cretion of court; but granting of a 
judgment to plaintiffs pro confesso 
without having first put defendants 


on terms with notice that on failure 
to comply with order to produce 
records their pleadings would be 
stricken, and judgment entered for 
plaintiffs was an abuse of discretion 
requiring reversal of such judgment 
but without prejudice to placing of 
defendants on such terms. 

Ky.—Crook v. Schumann, 167 S.W. 
2d 836, 292 Ky. 750. 

53. N.Y.—Manning v. Valente, 72 
N.Y.S.2d 88, 272 APP-Uiv. 358, af¬ 
firmed 77 N.E.2d 3, 297 N.Y. 681. 

54. Ill.—People v. Rezek, 103 N.E.2d 
127, 410 Ill. 618, certiorari denied 
May v. People of State of Ill., 72 
S.Ct. 1059, 343 U.S. 965, 96 L.Ed. 
1362. 

Allegation of return or answer 

Where evidence showed that cor¬ 
poration produced all of its records 
in existence and in its possession, as 
alleged in its return or answer to a 
writ of subpoena duces tecum, rule 
to consider as confessed facts al¬ 
leged in motion for such subpoena 
must be recalled. 

La.—Kinnebrew v. Louisiana Ice Co., 
43 So.2d 798, 216 La. 472. 

55. Ill.—People v. Rezek, 103 N.E. 
2d 127, 410 Ill. 618, certiorari de¬ 
nied May v. People of State of Ill., 
72 S.Ct. 1059, 343 U.S. 965, 96 L.Ed. 
1362. 

56. U.S.—U. S. v. Bryan, App.D.C., 
70 S.Ct. 724, 339 U.S. 323, 94 L.Ed. 
884, rehearing denied 70 S.Ct. 1018, 
339 U.S. 991, 94 L.Ed. 1391. 

Confession of allegation 
In a suit to enjoin executory pro- 
oeedings on plaintiff's note, secured 
by mortgage and by vendor’s lien, 
and for an accounting, and for dam¬ 
ages against vendor, plaintiffs sin- 
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gle allegation of what he could 
prove by books and records in ven¬ 
dor’s possession, sought by a writ 
of subpoena duces tecum, was only 
allegation which court should have 
taken as confessed by vendor, if evi- 
lence that it was impossible to pro¬ 
duce books, etc., was not satisfac¬ 
tory. 

La.—De Brueys v. Burns, 81 So. 259, 
144 La. 707. 

57. U.S.—McGarry v. Securities and 
Exchange Commission, C.C.A.Colo. t 
147 F.2d 389. 

58. N.Y.—In re Bakers Mut. Ins. 
Co. of N. Y., 92 N.E.2d 49, 301 NY 
21 . 

59. N.J.—Thompson v. German Val¬ 
ley R. Co., 22 N.J.Eq. 111. 

60. U.S.—U. S. v. Burr, C.C.Va., 25 
F.Cas.No.14,694. 

61. U.S.—U. S. v. Bryan, App.B.C., 
70 S.Ct. 724, 339 U.S. 323, 94 L.Ed. 
884, rehearing denied 70 S.Ct. 1018, 
339 U.S. 991, 94 L.Ed. 1391. 

I S3. N.Y.—Pond v. Solomon, 2 N.Y. 
City Ct. 300. 

63. N.Y.—Morgan v. Morgan, 16 
Abb.Pr„N.S., 291. 

70 C.J. p 54 note 31. 

Unreasonable burden. 

Under statute with respect to 
right to subpoena books and records, 
if the number of books specified in 
subpoena is so great as to be unrea¬ 
sonably burdensome to produce them 
all in court or before officer, the 
witness may justify his refusal to* 
produce them until such time as he 
or others may be examined to deter¬ 
mine which contain relevant matter* 
Utah.—Evans v. Evans, 98 P.2d 703* 
98 Utah 189. 
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of them to be brought into court. 64 A witness can¬ 
not lawfully refuse to comply with a subpoena duces 
tecum on the ground that compliance will cause 
him to suffer great inconvenience, 65 or will entail 
great expense, 66 or that the production of the docu¬ 
ments called for will result in the disclosure of valu¬ 
able business secrets, or otherwise adversely affect 
his pecuniary interests. 67 

The fact that a subpoena is broader or more in¬ 
clusive, as to the documents to be produced, than 
it should be, 68 or includes confidential matter with 
that rightfully subpoenaed, 69 or directs the witness 
to produce books and papers which he cannot law¬ 
fully be required to produce, 70 docs not, ordinarily, 
affect the legality of the issuance of the subpoena 
or the obligation of the witness to appear in obedi¬ 
ence to it; but he may refuse to produce, or per¬ 
mit the use or inspection of, documents which are 
of such confidential or privileged character that they 
could not be received in evidence over his objec¬ 
tion. 71 If he has doubts as to whether or not he 
should produce the document called for, he may 
submit it to the inspection of the court, and obtain 
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a decision on the question of its production. 72 The 
court may require the party in possession of docu¬ 
ments, containing matter not proper for opposing 
counsel to have, as well as relevant and proper mat¬ 
ter, to furnish such counsel a copy of the proper 
portion ; 73 and where only part of the records sum¬ 
moned into court is admissible in evidence, copies 
of the material entries may be admitted, by stipula¬ 
tion, or the confidential nonmatcrial parts of the 
records may be sealed. 74 

When records are summoned into court and objec¬ 
tion is made to their inspection on the ground of 
immateriality, some examination of the summoned 
witness or others with respect to the nature of the 
contents of the records may be conducted by the 
court or by counsel under supervision of the court. 75 
The nature and extent of preliminary examination 
to determine the materiality of the records sum¬ 
moned into court will depend on the nature of the 
issues, the relationship of the parties, the willing¬ 
ness or unwillingness of the witness to cooperate, 
and how far the court, in its sound discretion, may 


64. Mich.—MoPonald v. Ideal Mfg. 
Co106 N.W. 279, 143 Mich. 17. 

Attorney general 

Where actual production of all 
record** called for by subpoenas 
duces tecum would virtually divest 
some corporations of their ill os court 
would permit corporations to make 
the records available to members 
of attorney general's investigation 
staff in order to eliminate production 
of records not deemed essential, in 
lieu of actually producing all rec¬ 
ords. 

ir.S. -In re CJrand Jury Investiga¬ 
tion, D.C.N.C., 33 F.Hupp. 367. 

65. NT.Y.—In re rabbets’ Will, 280 
N.Y.S. 710, 155 Mi sc. 370. 

70 <\J. P 04 note 33. 

Matters considered by court In is¬ 
suing or denying issuance of sub¬ 
poena see supra subdivision g of 
ihls section. 

68. Wash.—fttnte v. Superior Court 
of Washington for Spokane Coun¬ 
ty, 137 l\ 368, 109 Wash. 634, 9 
A.UU. 157. 

$7.. N\Y.—In re Kbbots' Will, 280 
N.Y.S. 710, 156 Miso. 870. 

70 C.J. p 64 note 35. 

68. Ala.—Kx parte Monroe County 
Hank, 49 So.2d 161, 264 Ala. 616, 
23 A.L.K.2d 856—State Tax Com¬ 
mission v. Tennessee Coal, Iron 
& H. Co., 89 So. 179, 206 Ala. 355. 

68. Wash.—State v, Superior Court 
of Washington for Spokane Coun¬ 
ty, 187 i\ 368, 109 Wash. 634, 9 
AJUtt. 157. 


70. U.S.—lecher v. XJ. S., Alaska, 170 
J<\ 881, 96 C.C.A. 57. 

70 C.J. i) 54 note 38. 

71. Wash.—State v. Superior Court 
of Washington for Spokane Coun¬ 
ty, 187 1\ 358, 109 Wash. 634, 9 
A.L.R. 157. 

70 C.J. p 54 note 39. 

Privilege, of witness to refuse to 
produce documents see infra $ 448. 
Treasury Department records 

(1) Under statutes and regula¬ 
tions issued pursuant thereto, cus¬ 
tody of records and papers in the 
treasury department is vested ex¬ 
clusively In tho secretary of the 
treasury, and, without his consent, 
court is without power to require 
tho production of a communication 
from a subordinate officer to his 
superior for use as testimony or to 
require any officer of the department 
to produce a copy of it or to testify 
with respect thereto. 

U.H.—Harwood v. McMurtry, D.C. 
Ky., 22 F.Supp. 572. 

(2) A treasury department regula¬ 
tion providing that employees or 
officers of department should, unless 
otherwise expressly directed, decline 
to produce records or give testimony 
in obedience to subpoena should be 
read not to exclude reports of in¬ 
vestigators of alcohol tax unit to 
their superiors with respect to deal¬ 
ings with permittees, in prosecution 
against such investigators, for con¬ 
spiracy to violate statutes by ac¬ 
cepting bribes to allow unlawful 
withdrawal of alcohol subject to 
tax. 


TJ.S.—IT. S. v. Andolschek, C.C.A 
N.Y., 142 F.2d 603. 

72. TJ.S.—U. S. v. Hunter, D.C.Miss. r 
15 F. 712. 

70 O.J. p 54 note 40. 

Pre limi na r y procedure 

Question of complying with com¬ 
mands of subpmna duces tecum, if 
not of resisting Its issuance, may 
properly bo raised in preliminary 
procedure before judge of court from 
which It issues. 

W.Va.—Ebbert v. Bouchelle, 14 S.E. 

2d 614, 123 W.Va. 266. 

Necessity of request for submission 
Where special agent of Fedoral 
Bureau of Investigation was called 
on to produce in habeas corpus pro¬ 
ceedings ail documents and material 
called for In subpoena duces tecum, 
without limitation, and at no time 
was he requested to submit such 
documents and material to court for 
determination as to their materiality 
and whether In best public Interest 
Information should be disclosed, spe¬ 
cial agent properly refused to pro¬ 
duce documents and material be¬ 
cause of lack of compliance with 
supplement to order of attorney 
general. 

ir.s.—IT. 8. ex rel. Touhy v. Ragen, 
Ill,, 71 S.Ct 416, 840 U.S. 462, 95 
UEd. 417. 

73. Conn.—Hurley v. Connecticut 
Co., 172 A, 86, 118 Conn. 276. 

74. Utah.—Kvana v. Evans, 98 P.2d 
703, 98 Utah 189, 
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75. Utah.—Evans v. Evans, supra 
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think it necessary to permit inquiry in order that 
justice may be served. 76 

Giving testimony . It has been held that a witness 
attending under a subpoena duces tecum is not re¬ 
quired to testify, but merely to bring into court the 
documents called for by the subpoena, 77 so that if 
he swears that he has not such documents in his 
possession he cannot be examined generally as to 
the merits of the case; 78 and it has also been held 
that calling a witness, appearing in response to a 
subpoena duces tecum, to testify is not essential, 79 
even though the writ also contains an ad testifican¬ 
dum clause, 80 and that the party at whose in¬ 
stance the subpoena issues may require the produc¬ 
tion of the papers without introducing the witness 
generally. 81 While the subpoena duces tecum at 
common law was directed only to a person competent 
to testify as a witness, 82 the power to compel the 
production of. documents is not limited to those 
cases where it is sought merely to supplement or 
aid the testimony of the person required to produce 
them, and the production may be enforced independ¬ 
ently of his testimony. 83 There is, however, au¬ 
thority for the view that a witness is not bound to 
produce a paper, in compliance with a subpoena duces 
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tecum, until he has been sworn as a witness to enable 
him to state on oath his reasons why he should 
not be compelled to produce it. 84 

Possession and control of documents produced . 
Books or papers produced in obedience to a sub¬ 
poena duces tecum remain under the control of the 
person producing them, 85 and he cannot be re¬ 
quired to deposit and leave the same with a com¬ 
missioner or officer who is conducting the examina¬ 
tion, 86 or the clerk of the court, 87 but they must be 
returned to him after such use or examination of 
them as may be necessary and proper has been 
made. 88 

Use to be made of documents; right of party to 
inspect. According to some decisions, a subpoena 
duces tecum gives counsel no absolute right to in¬ 
spect the books or papers ordered to be produced, 89 
and by it the witness is only required to produce 
his books and papers so that he can, by reference 
to them, answer questions pertinent to the inquiry 
being conducted before the court, 90 or so that they 
may be made original evidence in connection with 
the examination of some witness or after identifica¬ 
tion by a witness. 91 So, documents brought into 
court by a party in response to a subpoena duces 


76. Utah.—Evans v. Evans, supra. 

77. S.C.—Sherman v. Barrett, 26 S. 
C.L. 147. 

78. Pa.—Wood v. Connell, 2 Whart. 
542. 

79. U.S.—Essgee Co. of China v. 
U. S., N.Y., 43 S.Ct. 514, 262 U.S. 
151, 67 L.Ed. 917. 

Ya.—Duncan v. Carson, 103 S.E. 665, 
105 S.E. 62, 127 Va. 306. 

80. Va—Duncan v. Carson, supra 
70 C.J. p 54 note 44. 

81. Ala.—Martin v. Williams, 18 
Ala 190. 

82. Ala.—Ex parte Monroe County- 
Bank, 49 So.2d 161, 254 Ala 515, 
23 AL.R.2d 856. 

83. U.S.—'Wilson v. U. S., N.Y., 31 
S.Ct. 538, 221 U.S. 361, 55 L.Ed. 
771. 

Ala—Ex parte Monroe County Bank, 
49 So.2d 161, 254 Ala 515, 23 A.L. 
R.2d 856. 

84. N.Y.—Aikin v. Martin, 11 Paige 
499. 

85. N.Y.—In re Atlas Lathing Corp., 
29 N.Y.S.2d 458, 176 Misc. 959. 

N.C.—Carter v. Graves, 12 N.C, 74. 

86. N.Y.—In re Randall, 84 N.Y.S. 
294, 87 App.Div. 245. 

Impounding 

Provision of the General Business 
Law clothing the attorney general 
with the power to require the pro¬ 
duction of any books or papers 


which he deems relevant or material 
to an investigation conducted by him 
in the ascertainment whether a 
monopoly within the state has been 
created, established, or maintained, 
does not expressly or by fair impli¬ 
cation confer on the attorney gener¬ 
al the right virtually to impound the 
records so produced for subsequent 
possible use in a criminal proceed¬ 
ing. 

N.Y.—In re Atlas Lathing Corp., 29 
N.Y.S.2d 458, 176 Misc. 959. 

87. Ark.—Bowden v. Webb, 173 S. 
W. 181, 116 Ark. 310. 

88. U.S.—Corpus Juris cited in Ap¬ 
plication of Bendix Aviation Corp., 
D.C.N.Y., 58 F.Supp. 953, 954. 

Kan.—State v. Smithmeyer, 202 P. 

638, 110 Kan. 172. 

Property 

Papers produced in obedience to 
a subpoena duces tecum remain the 
property exclusively of the person 
who produced them, and they must 
be returned to him as soon as 
proper use and examination of them 
for purpose for which they were 
summoned has been completed. 

U.S.—Application of Bendix Aviation 
Corp., D.C.N.Y., 58 F.Supp. 953. 

89. Conn.—Hurley v. Connecticut 
Co., 172 A 86, 118 Conn. 276. 

70 C.J. p 55 note 51. 

Accident report 

Plaintiff, whose counsel demanded 
possession of motorman’s accident 
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report to defendant street railway 
company before any evidence of cir¬ 
cumstances of accident was offered, 
was not entitled thereto at such time, 
especially where motorman’s author¬ 
ity to make report was not shown. 
Conn.—Hurley v. Connecticut Co., 
supra. 

Examination at large 

Where records are produced In 
accordance with subpoena, there is 
no right to take them from custody 
of witness and examine them at 
large over objection of witness that 
they are irrelevant to the issues, al¬ 
though the judge and not the wit¬ 
ness may determine their relevancy. 
Utah.—Evans v. Evans, 98 P.2d 703, 
98 Utah 189. 

Discretion of court 

Permission of, or refusal to, per¬ 
mit inspection of documents, 
brought into court by one party in 
response to subpoena duces tecum, 
by opposing counsel, is within sound 
discretion of the court. 

Conn.—Hurley v. Connecticut Co., 172 
A 86, 118 Conn. 276. 

90. N.Y.^—Franklin v. Judson, 88 N. 
Y.S. 904, 96 App.Div. 607, 15 N.Y. 
Ann.Cas. 214—In re Randall, 84 N, 
Y.S. 294, 87 App.Div. 245. 

91. Conn.—Banks v. Connecticut R. 
& Lighting Co., 64 A. 14, 79 Conn. 
116. 

N.Y.—In re Randall, 84 N.Y.S. 294, 
87 App.Div. 245. 
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tecum should not be submitted to the opposing 
counsel for inspection if the court is satisfied that 
such counsel is merely on a “fishing expedition” to 
procure evidence. 92 It has been considered, how¬ 
ever, that the production which the subpoena duces 
tecum requires of the witness is more than his mere 
appearance with the document in his possession, and 
implies handing it to the tribunal for perusal, or, 
if that is not asked, reading it or permitting it to 
be read aloud; 93 and the view has been taken that a 
witness served with such a subpoena should produce 
the books, papers, or documents thereby called for, 
before the case is opened, at least where an examina¬ 
tion of it by the party at whose instance the sub¬ 
poena was issued is necessary in order to enable 
him to know whether he is ready for trial. 94 It has 
also been held that where the evidence sought is 
contained in numerous or voluminous records or 
books, the party may examine them in advance, to 
ascertain which are necessary to be produced in 
court, so that there may be avoided the delay and 
difficulty which would result if all of them were 
brought in. 95 

Ascertainment by court, before trial, of compliance 
vel non. The court, before compelling the parties 
to announce for trial, may properly ascertain wheth¬ 
er documents called for by a subpoena duces tecum 
have been produced, the same as it may ascertain 
whether witnesses summoned have appeared; 96 if 
such documents have not been produced, the court 
may properly inquire into the reasons for the non¬ 
production, to determine whether they have been 
so hidden or disposed of that a trial is impossible, 97 
and it is not limited to inquiring whether the wit¬ 
ness has the papers, and had them when he was 
served with the subpoena, but may require the wit¬ 
ness to tell whether he knows where they are, or 
when, if ever, he has had possession of them. 98 An 
attorney who has compelled the production of 
papers by a subpoena duces tecum is under no obliga¬ 


tion to announce that the papers have been produced 
pursuant to the subpoena, and omission to make such 
announcement does not invalidate the subpoena and 
does not constitute either abuse of process or fraud 
on the court. 99 Compliance with a subpoena is a 
matter for the court only and whatever complaint 
the party obtaining the subpoena has in such respect 
should be investigated by the court out of the 
presence of the jury, and the examination in open 
court, of the records produced on the subpoena and 
implication of failure to produce all the papers called 
for is improper. 1 

Extension of time for compliance. The court be¬ 
fore which a witness has been commanded, by sub¬ 
poena duces tecum, to produce documents may, at 
its discretion, extend the time for compliance with 
the writ. 2 

Compliance with writ as waiver of irregularities. 
The appearance of a witness in response to a sub¬ 
poena duces tecum waives any irregularities in the 
writ or its issuance. 3 

j. Setting Aside or Vacating Subpoena 

A witness on whom has been served a subpoena 
duces tecum has a right to question the validity of the 
writ and the duty to produce the papers called for, and 
the approved method of testing the validity and scope 
of the command of such subpoena is to move to quash, 
vacate, or modify it, but such relief will be granted only 
on a very clear showing of the right thereto. 

A witness on whom has been served a subpoena 
duces tecum has a right to question the validity of 
the writ and the duty to produce the papers called 
for, 4 and he may secure an adjudication as to 
whether a proper case for issuance of the subpoena 
is presented before he can be compelled to obey the 
command contained in such subpoena. 5 One of two 
or more partners is entitled to attack the validity of 
a subpoena duces tecum for books or records of the 
firm, even though they are temporarily in the hands 
of a receiver, 6 and although a copartner consents 


92. Conn.—Hurley v. Connecticut 
Co., 172 A. 86, 118 Conn. 276. 

93. R.I.—Langley v. F. W. Wool- 
worth Co., 129 A 1, 46 R.I. 394. 

94. S.C.—Treasurer v. Moore's Ex'rs, 
5 S.C.L. 550. 

Impounding of papers 

Application to impound papers 
produced in obedience to a subpoena 
duces tecum should be made to 
court before which the proceeding an 
which the papers are to be used is 
pending, so that they may be made 
available, in the discretion of the 
court to both sides. 

U.S.—Application of Bendix Aviation 
Carp., D.C.N.Y., 58 F.Supp. 953. 


95. Mich.—McDonald v. Ideal Mfg. 
Co., 106 N.W. 279, 143 Mich. 17. 

Tex.—Ralls v. Ralls, Civ.App., 256 

aw. 688. 

96. Mo.—Shull v. Boyd, 158 S.W. 
313, 251 Mo. 452. 

97. Mo.—Shull v. Boyd, supra. 

98. Mo.—Shull v. Boyd, supra, 

99. N.Y.—Cote v. Knickerbocker Ice 
Co., 290 N.Y.S.2d 483, 160 Misc. 
658. 

1. Ill.—Bowman v. Illinois Cent. R. 
Co., 132 N.E.2d 558, 9 Ill.App.2d 
182. 

2. La.—Lewis v. Southern Advance 
Bag & Paper Co., App., 147 So. 
532. 


3. U.S.—Essgee Co. of China v. U. 
S., N.Y., 43 S.Ct 514, 262 U.S. 151, 
67 L.Ed. 917. 

4. U.S.—Schuricht v. McNutt v. Wil¬ 
lis, D.C.Conn., 26 F.2d 388. 

Ala.—Corpus Juris cited in Ex parte 
Hart, 200 So. 783, 786, 240 Ala. 642. 
Cal.—Corpus Juris quoted in South¬ 
ern Pacific Co. v. Superior Court in 
and for Los Angeles County, 100 P. 
2d 302, 304, 15 C.2d 206, 130 A.L.H. 
323. 

5. Fla.—Vann v. State, 85 So.2d 133. 
N.Y.—Barr v. Dolphin Holding Corp., 

141 N.Y.S.2d 906. 

6. N.Y.—In re Foster, 124 N.Y.S. 667, 
139 App.Div, 769, followed in Fos- 
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to their inspection . 7 

The approved method of testing the validity and 
scope of the command of a subpoena duces tecum is 
to move to quash, vacate, or modify it . 8 In this 
respect, a court has inherent power to entertain a 
motion to quash a subpoena duces tecum and to grant 
or deny it , 8 and under the Federal Rules of Criminal 
Procedure, the court, on motion, may quash or 
modify a subpoena duces tecum if compliance would 
be unreasonable or oppressive . 10 So, where a sub¬ 
poena has been improperly issued to enforce the 
production of documents which the witness is not 
bound to produce, and his rights are invaded by it, he 
may properly apply to the court, whose duty it would 
be to enforce the writ, to vacate it, or set it 
aside . 11 A motion to dismiss subpoenas duces tecum 
which were issued by an official referee should be 
made before the referee , 12 but it has also been held 
that a direct application may be made to the court 
to review the referee’s issuance of such a subpoena . 13 


WITNESSES § 25 

The motion or application to set aside or vacate 
the subpoena gives the court the opportunity to 
examine the issues raised by the pleadings in the 
cause, and in the light thereof to determine the 
apparent relevancy of the evidence which is sought 
to be elicited , 14 and also to pass on the question 
whether an order for the production of the document 
in question would constitute an unlawful invasion 
of privacy . 15 In determining, on such a motion or 
application, whether the production of documents 
should be enforced by the court, it is proper to con¬ 
sider whether the subpoena duces tecum calls for the 
production of specific documents or proof , 16 and, if 
so, whether that proof is prima facie sufficiently 
relevant to justify enforcing its production . 17 In 
general, whether the subpoena shall be set aside is a 
matter within the discretion of the court . 18 While 
in a proper case the subpoena may, or should be, 
quashed or vacated , 19 such relief will be granted 


ter v. Kenny, 124 N.T.S. 675, 139 
App.Div. 769. 

7. N.Y.—In re Foster, 124 N.T.S. 

667, 139 App.Div. 769, followed in 
Foster v. Kenny, 124 N.T.S. 675, 139 
App.Div. 769. 

a Cal.—Southern Pacific Co. v. Su¬ 
perior Court in and for Los An¬ 
geles County, 100 P.2d 302, 15 C.2d 
206, 130 A.L.R. 323. 

Pelton Motors, Inc. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 261 P,2d 275, 120 C.A.2d 565. 
N.T.—Application of Sun-Ray Cloak 
Co., 11 N.T.S.2d 202, 256 App.Div. 
620, reargument denied In re Sun- 
Ray Cloak Co., 12 N.T.S.2d 783, 257 
App.Div. 818. 

In re Hooper-Holmes Bureau, 19 
N.T.S.2d 456, 173 Misc. 735. 
Preliminary application, 

Propriety of command of subpoena 
duces tecum for production of attach¬ 
ed questionnaire fully completed 
could he determined on preliminary 
application to quash. 

N.T.—Application of Slipyan, 145 N. 
T.S.2d 630, 208 Misc. 515, appeal 
dismissed 148 N.T.S.2d 914, 286 
App.Div. 1091. 

Statute held inapplicable to pre-trial 
procedure 

Pa.—Abernathy v. Pittsburgh Press 
Co., 47 Pa.Dist. & Co. 575, 91 Pittsb. 
Leg.J. 187. 

9. Cal.—Southern Pacific Co. v. Su¬ 
perior Court in and for Los Angeles 
County, 100 P.2d 302, 15 C.2d 206, 
130 A.L.R. 323. 

Absence of statutory authorization 
Where a motion was made in court 
of general sessions to vacate sub¬ 
poenas duces tecum and statute did 
not authorize court to vacate sub¬ 
poenas, the motion was addressed to 


the inherent right of the court to ex¬ 
ercise such power. 

N.T.—In re Ryan, 114 N.E.2d 183, 
306 N.T. 11. 

10. U.S.—U. S. v. Schine, D.C.N.T., 
126 F.Supp. 464—U. S. v. Stasevic, 
D.C.N.T., 117 F.Supp. 371. 

Additional power 

Federal rule of criminal procedure 
relating to subpoena duces tecum 
gives the court power to quash or 
modify a subpoena additional to that 
derived from the Fourth Amendment. 
U.S.—Application of Radio Corp. of 
America, D.C.N.T., 13 F.R.D. 167. 
Quashal held not warranted 
U.S.—U. S. v. Onassis, D.C.N.T., 133 
F.Supp. 327. 

Application of Radio Corp. of 
America, D.C.N.Y., 13 F.R.D. 167. 

11. Ala.— Corpus Juris cited in 
Ex parte Hart, 200 So. 783, 786, 240 
Ala. 642. 

Cal.— Corpus Juris quoted in South¬ 
ern Pacific Co. v. Superior Court 
in and for Los Angeles County, 100 
P.2d 302, 304, 15 C.2d 206, 130 A 
L.R. 323. 

Pelton Motors, Inc. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 261 P.2d 275, 120 C.A.2d 565. 
N.J.—Frey v. Dixon, 58 A.2d 86, 141 
N.J.Eq. 481. 

N.T.—Barr v. Dolphin Holding Corp., 
141 N.T.S.2d 906. 

70 C.J. p 55 note 63. 

12- N.T.—Niman v. Niman, 75 N.T. 

S. 2d 132, 273 App.Div. 790. 

13. N.T.—In re Ebbets’ Will, 280 N. 

T. S. 710, 155 Misc. 870. 

14. U.S.—In re Motions to Quash 
Subpoenas Duces Tecum Return¬ 
able Before Second Grand Jury, D. 
C.Cal., 30 F.Supp. 527. 
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Cal.— Corpus Juris quoted in South¬ 
ern Pacific Co. v. Superior Court in 
and for Los Angeles County, 100 
P.2d 302, 304, 15 C.2d 206, 130 AL. 
R. 323. 

Philippine.—Liebenow v. Philippine 
Vegetable Oil Co., 39 Philippine 60. 
Offer of examination 

Where insurer offered for the ex¬ 
amination by the court of certain 
documents which it was commanded 
to produce m a subpoena duces te¬ 
cum, such offer indicated that it un¬ 
derstood what documents were re¬ 
ferred to in the subpoena and was a 
relevant circumstance to be consid¬ 
ered on an application by insurer to 
quash the subpoena on the grounds, 
inter alia, that it was too broad and 
indefinite. 

Fla.—Vann v. State, 85 So.2d 133. 

15. Cal.— Corpus Juris quoted in 
Southern Pacific Co. v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 100 P.2d 302, 304, 15 C.2d 206, 
130 AL.R. 323. 

Philippine.—Liebenow v. Philippine 
Vegetable Oil Co., 39 Philippine 60. 

16. Philippine.—Liebenow v. Philip¬ 
pine Vegetable Oil Co., supra. 

17. Ala.— Corpus Juris quoted in Ex 
parte Hart, 200 So. 783, 786, 240 
Ala. 642. 

Fla.— Corpus Juris quoted in Vann v. 

State, 85 So.2d 133, 136. 

Philippine.—Liebenow v. Philippine 
Vegetable Oil Co., 39 Philippine 60. 

18. N.T.—Clyde v. Rogers, 87 N.T, 
625. 

Spring v. Moncrieff, 140 N.Y.S.2d 
392, 285 App.Div. 1127, reargument 
denied 143 N.Y.S.2d 617, 286 App. 
Div. 807. 

19. U.S.—U. S. v. Wider, D.C.N.Y., 
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only on a very clear showing of the right thereto ; 20 
and the subpoena should not be quashed or set aside, 
on the ground that the evidence called for by it is 
not relevant or material, in a close or doubtful case, 
but only where the futility of the process to uncover 
anything useful or legitimate is inevitable or ob¬ 
vious . 21 The propriety and necessity of issuing an¬ 
other subpoena duces tecum after reversal of grant of 
a broad and all-encompassing subpoena rests in the 
sound discretion of the judge hearing the motion . 22 
If the opposite party fails to make a motion to re¬ 
call the subpoena duces tecum or is unsuccessful in 
making such motion and the evidence is brought into 


court, the admissibility of such*, evidence is'to be 
determined when it is sought to be produced . 23 

§ 26. Payment or Tender of Fees and Mile¬ 
age in Advance 

Except as the rule has been changed by statute, It 
is necessary that, at the time of the service of a sub¬ 
poena, the fees to which the witness is entitled for travel 
to and from the place at which he is commanded to 
appear, and for one day’s attendance there, be paid or 
tendered to him, at least if he demands them, or gives 
notice that he wili refuse to appear without advance 
payment thereof. 

In civil actions and proceedings, although not, it 
has been held, in criminal cases , 24 or in proceedings 


117 F.Supp. 484—U. S. v. Stasevic, 
D.C.N.Y., 117 F.Supp. 371. 

.U. S. v. Kidwell, D.C.Mo., 14 F. 
R.D. 399. 

N.J.—Schlossberg v. Jersey City Sew¬ 
erage Authority, 104 A.2d 662, 15 
N.J. 360. 

State v. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

Mich.—Millard for Use and Benefit of 
People v. Skillman, 67 N.W.2d 708, 
341 Mich. 461. 

N.Y.—In re Hooper-Holmes Bureau, 
19 N.Y.S.2d 456, 173 Misc. 735. 

Barr v. Dolphin Holding Corp., 
141 N.Y. S. 2d 906—Application of 
Deutschmann, 111 N.Y.S.2d 140, af¬ 
firmed 107 N.Y.S.2d 1008, 279 App. 
Div. 642. 

Subpoenas in connection with antici¬ 
pated hearing 

Where accused was denied a hear¬ 
ing on motion to suppress evidence 
allegedly illegally obtained by inter¬ 
cepting telephone communications be¬ 
cause of failure to make necessary 
preliminary showing as to existence 
of such evidence, subpoenas, which 
had been served on attorney general 
and director of Federal Bureau of In¬ 
vestigation in connection with antici¬ 
pated hearing and which had no inde¬ 
pendent standing, would be quashed. 
U.S.—U. S. v. Flynn, D.C.N.Y., 103 F. 
Supp. 925. 

D.C.—U. S. v. Weinberg, D.C., 108 F. 
Supp. 567. 

Cumulative evidence 

Where circuit court of appeals de¬ 
termined that false testimony did not 
interfere with, or obstruct adminis¬ 
tration of, justice and production of 
proof alleged to be in possession of 
collector of internal revenue could 
only be cumulative to that which 
court had previously considered, or¬ 
der directing collector to produce cer¬ 
tain documents would be vacated. 
U.S.—U. S. ex rel. Johnson v. Gold¬ 
stein, C.C.A.7, 158 F.2d 916. 

Partial quashal 

( 1 ) In action for treble damages 
under anti-trust laws for alleged 
discrimination in defendants' licens¬ 
ing of motion pictures to plaintiff. 


trial court did not err in the par¬ 
tial quashing of plaintiff’s subpoena 
duces tecum, where all relevant pa¬ 
pers were made available to plain¬ 
tiff. 

U.S.—Hillside Amusement Co. v. 
Warner Bros. Pictures Distribut¬ 
ing Corp., C.A.N.Y., 224 F.2d 629. 

(2) Subpoena duces tecum served 
on New York agency of Swiss bank 
would be vacated to extent that sub¬ 
poena sought to compel production 
of records pertaining to indebtedness 
due to defendant from a Swiss 
branch of the bank or to property 
held for defendant by a Swiss branch 
but would be permitted to stand to 
the extent that it required the pro¬ 
duction of records relating to assets 
of defendant held in State of New 
York by New York agency, notwith¬ 
standing that the only records per¬ 
taining to such assets might he in 
Switzerland. 

N.Y.—Cronan v. Schilling, 100 N.Y.S. 
2d 474. 

20. Fla.—Vann v. State, 85 So. 2d 
133. 

N.Y.—Application of Slipyan, 145 N. 
Y.S.2d 630, 208 Misc. 515, appeal 
dismissed 148 N.Y.S.2d 914, 286 
App.Div. 1091. 

Grounds for vacating subpoena held 
not shown 

(1) In general. 

Ga.—Life & Casualty Ins. Co. of Ten¬ 
nessee v. Burkett, 144 S.E. 29, 38 
Ga.App. 328. 

N.Y.—In re Chase Nat. Bank, 280 N. 

Y.S. 440, 155 Misc. 595. 

R.I.—Powers ex rel. Dept, of Em¬ 
ployment Sec. v. Superior Court, 82 
A.2d 885, 79 R.I. 63. 

(2) A subpoena duces tecum sign¬ 
ed by a justice of the supreme court 
on the petition of the chairman of 
the committee of the council of the 
city of New York to be served on 
commissioner of investigation who 

I was carrying on investigation sim- 
I ilar to that being carried on by the 
committee would not be vacated on 
| the ground that subpoena would re- 
iuire commissioner of investigation 
I to produce all his working papers 
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and other data accumulated during 
inquiry and that disclosure of such 
information gathered by him would 
result in closing avenues of infor¬ 
mation followed in the investigation 
and would hamper investigation in 
the future and destroy substantial 
part of usefulness of the information 
and material already obtained. 

N.Y.—Herlands v. Surpless, 14 N.Y.S. 
2d 312, 171 Misc. 914, affirmed 16 
N.Y.S.2d 454, 258 App.Div. 275, af¬ 
firmed 26 N.E.2d 800, 282 N.Y. 647. 
Privilege 

A district attorney was not en¬ 
titled on ground of privilege to 
quashal of subpoena duces tecum 
seeking production of his records for 
use in habeas corpus proceeding. 

N.Y.—Application of Heller, 53 N.Y.S. 

2d 86, 184 Misc. 75. 

Confidential records 

Subpoena duces tecum ordering su¬ 
perintendent of state police to pro¬ 
duce books, records, etc., naming the 
state troopers who were on duty on 
twenty-ninth floor of state office 
building on a designated date in or¬ 
der that persons who allegedly as¬ 
saulted complainant on such date 
might be identified was not subject 
to motion to quash on ground that 
confidential records of state police 
were called for. 

N.Y.—Gaffney v. Kampf, 49 N.Y.S.2d 
151. 

21. Ala.— Corpus Juris quoted in Ex 
parte Hart, 200 So. 783, 786, 240 
Ala. 642. 

Fla.— Corpus Juris quoted in Vann v. 

State, 85 So.2d 133, 136. 

70 C.J. p 55 note 68. 

22. N.Y.—Spring v. Moncrieff, 140 
N.Y.S.2d 392, 285 App.Div. 1127, re¬ 
argument denied 143 N.Y.S.2d 617, 
286 App.Div. 807. 

23. Cal.—Southern Pac. Co. v. Supe¬ 
rior Court in and for Los Angeles 
County, 100 P.2d 302, 15 C.2d 206, 
130 A.L.R. 323. 

24. Mich.—Chase v. Kalamazoo Cir. 
Judge, 117 N.W. 660, 154 Mich. 271. 

70 C.J. p 55 note 73. 
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by the state to enjoin the maintenance of a nui¬ 
sance , 25 it is necessary, under the common law, 
which in -a number of jurisdictions has been declared 
or confirmed by statute , 26 that, at the time of the 
service of a subpoena, the fees to which the witness 
is entitled for travel to and from the place at which 
he is commanded to appear, and for one day’s at¬ 
tendance there, be paid or tendered to him , 27 at 
least if he demands them, or gives notice that he 
will refuse to appear without advance payment there¬ 
of . 28 Moreover, where a witness who attends is 
wanted after the day on which his attendance was 
commanded, his fees must be tendered each day for 
the succeeding day , 29 provided, it has been held, he 
gives notice to the party who subpoenaed him, or 
the attorney for such party, of his intention to 
leave unless his fees are paid . 30 So, a party called 
as a witness by his adversary is not bound to attend 
as a witness unless his fees are duly tendered or 
paid , 31 although it has also been considered that a 
party to an action, when summoned as a witness, is 
not entitled to payment of witness fees in advance . 32 

In some jurisdictions the common-law rule re¬ 
quiring payment in advance has been expressly or 
impliedly abrogated by statute , 33 and it has been 
said to be the rule that, in the case of a subpoena is¬ 
sued out of a federal court, it is only where the wit¬ 
ness has not the means to pay his traveling expenses 
that his compensation must be paid or tendered to 
him in advance in order to make it incumbent on 
him to obey the process . 34 According to some au¬ 
thorities, the requirement of payment in advance 
applies even where the witness actually attends in 
obedience to the subpoena, or at the time and place 
commanded by it, so that he may refuse to be sworn 


or testify , 35 or to produce documents called for by a 
subpoena duces tecum , 36 until his fees have been 
paid; but according to other authorities, one who at¬ 
tends as a witness in response to a subpoena, with¬ 
out having been paid or tendered his fees, waives 
their payment in advance, and cannot refuse to be 
sworn , 37 or to produce books or papers , 38 until they 
are paid. 

Where, through inadvertence or mistake, an in¬ 
sufficient sum is paid to the witness as fees or mile¬ 
age, he is not, it has been held, obliged to obey the 
subpoena , 39 although if he refuses to do so he must 
refund the money paid to him ; 40 but there is also 
authority for the view that one who has received 
insufficient mileage, without objecting to the amount, 
must attend in obedience to the subpoena, notwith¬ 
standing the insufficiency . 41 

§ 27. Disobedience to Subpoena or Refusal to 

Testify as Contempt 

a. In general 

b. Refusal to testify or to produce evi¬ 

dence 

c. Proceedings to punish, and punishment 

a. In General 

The failure or omission of a witness to appear and 
testify in obedience to a legal subpoena served on him 
renders him liable for contempt, and the witness may be 
punished if he fails to remain as long as his presence is 
required. 

As a general rule, a person who fails, without 
legal excuse, to appear as a witness, in obedience to 
the requirements of a legal summons or subpoena, 
may be punished as for a contempt , 42 and such rule 


Payment of witnesses’ fees and com¬ 
pensation in general see infra § 
45. 

25. Kan.—State v. Kaemmerling, 111 
P. 441, 83 Kan. 387, 31 L.R.A.,N.S., 
781. 

26. Statute as mandatory 

N.T.—Quinby v. Ellithorp, 170 N.Y. 
S. 969. 

27. Ariz.— Corpus Juris quoted in 
Walker v. Burr, 238 P.2d 950, 952, 
73 Ariz. 129. 

N.T.—Schwartz v. Shapiro, 91 N.Y.S. 

2d 201, 195 Misc. 969. 

S.C.—Smith v. City Council of 

Charleston, 17 S.E.2d 860, 198 S.C. 
313. 

70 C.J. p 56 note 77. 

28. Ariz.— Corpus Juris quoted in 
Walker v. Burr, 238 P.2d 950, 952, 
73 Ariz. 129. 

70 C.J. p 56 note 78. 

29. Vt.—Mattock v. Wheaton, 10 Vt. 
493. 

70 C.J, p 56 note 79, 


30. N.H.—Bliss v. Brainard, 42 N. 
H. 255. 

31. N.Y.—Hewlett v. Brown, 14 N.Y. 
Super. 655, 7 Abb.Pr. 74. 

70 C.J. p 56 note 77 [a]. 

32. Iowa.—Bagley v. District Court 
in and for Cerro Gordo County, 254 
N.W. 26, 218 Iowa 34. 

33. Tenn.—Smith v. Barger, 9 Yerg. 
322. 

70 C.J. p 56 note 82. 

34. U.S.—Norris v. Hassler, C.C.N.J., 
23 F. 581. 

U. S. v. Durling, D.C.I11., 25 F. 
Cas.No.15,010, 4 Biss. 509. 

35. Minn.—Kipp v. Dawson, 60 N.W. 
845, 59 Minn. 82. 

N.Y.—Hurd v. Swan, 4 Den. 75. 

36. N.Y.—Quinby v. Ellithorp, 170 
N.Y.S. 969. 

37. Wis.—Rozek v. Redzinski, 58 N. 
W. 262, 87 Wis. 525. 

70 C.J. p 56 note 85. 
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38. Tex.—Cullers v. Birge, Civ.App., 
34 S.W. 986. 

Noncompliance not excused 

Fact that legal fees and mileage 
were not tendered in advance to offi¬ 
cer of labor union, named, with un¬ 
ion, as defendant in suit, at time of 
service on him of subpoena duces 
tecum, did not excuse officer's failure 
to comply with subpoena. 

Ky.—International Union of Operat¬ 
ing Engineers v. Bryan, 255 S.W. 
2d 471. 

39. Me.—Pease v. Bamford, 51 A. 
234, 96 Me. 23. 

N.Y.—Hurd v. Swan, 4 Den. 75. 

40. Me.—Pease v. Bamford, 51 A. 
234, 96 Me. 23. 

41. U.S,—Leber v. U. S., Alaska, 170 
F. 881, 96 C.C.A. 57. 

70 C.J. p 57 note 89. 

42. U.S.—U. S. v. Goldfarb, C.C.A. 
N.Y., 167 F.2d 735. 
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applies although the person served with the sub¬ 
poena declines to appear on the ground that his evi¬ 
dence, if given, would tend to criminate him . 43 It 
has been held, however, that when a subpoena called 
for a witness to be examined at his own house, he 
was not in contempt for disobeying it, as he had the 
right to deny access to his home to the person seek¬ 
ing to examine him . 44 Likewise, where the witness 
is a nonresident, he cannot be punished for failure 
to obey a subpoena ; 45 and in some jurisdictions a 
witness is not guilty of contempt in disobeying a 
subpoena in a civil case unless his witness fees have 
been paid or tendered to him , 46 unless they have 
been waived . 47 

In order to subject a witness to the penalty of 
contempt for disobedience to a subpoena he must 
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have been legally summoned; hence, if the subpoena, 
or the service thereof, was so defective or irregular 
as to impose on him no duty to obey it, he cannot be 
punished for contempt , 48 except where the defect or 
irregularity has been waived . 43 Also, a person is 
not liable for contempt for disobedience of a sub¬ 
poena where it was served on him so late that he 
did not have time, by the ordinary methods, to reach 
the court at the time his presence was required , 60 
or where the action or proceeding was abandoned 
before the time at which he was directed to ap¬ 
pear . 51 

Where a witness has appeared under a subpoena, 
he is in contempt and may be punished if he fails to 
remain as long as his presence is required , 52 unless 
the subpoena is defective in not commanding the 


Ill.—Universal Credit Co. v. Anton- 
sen, 29 N.E.2d 96, 374 Ill. 194, 130 
A.L.R. 626. 

Mo.—In re West, 152 S.W.2d 69, 348 
Mo. 30. 

N.Y.—In re Wustefeld’s Estate, 103 
N.YS.2d 685, 278 App.Div. 772. 
Ohio.—Raible v. Raydel, App., 110 
N.E.2d 431. 

70 C.J. p 57 note 92—13 C.J. p 24 note 
56. 

Jurisdiction 

Where defendant was brought in 
by capias for his failure to respond 
to subpoenas issued in two criminal 
cases before the court, and deputy 
attorney general appeared for the 
state and defendant was present with 
his counsel, and defendant’s attorney 
stated that he was ready, defendant 
submitted himself to the jurisdiction 
of court and it could hear and de¬ 
termine the question of defendant’s 
contempt for failure to obey the 
subpoenas allegedly served on him. 
N.J.—Appeal of Frank, 52 A.2d 694, 
135 N.J.Law 429. 

Additional remedy 

Forfeiture provided by statute re¬ 
quiring that witness disobeying sub¬ 
poena, forfeit one hundred dollars 
and damages to party aggrieved is in 
addition to the punishment for con¬ 
tempt authorized by statute permit¬ 
ting court to punish as a contempt 
noncompliance with order requiring 
attendance under a subpoena and no 
election between them is required, so 
that either or both under proper cir¬ 
cumstances may be enforced for the 
same disobedience. 

Cal.—Church v. Payne, 92 P.2d 406, 
35 C.A.2d Supp. 752. 

43. Mo.—In re West, 152 S.W.2d 69, 
348 Mo. 30. 

Pa.—Commonwealth v. Klein, 40 Pa. 
Super. 352. 

44. Ind.—McSwane v. Foreman, 78 
N.E. 630, 167 Ind. 171. 

45. Ill.—Aldrich v. Maher, 153 Ill. 
App. 413. 


46. N.Y.—In re Investigation by 
Shapiro into Affairs of Suffolk 
County, 148 N.YS.2d 776, 1 Misc.2d 
579. 

70 C.J. p 58 note 95—13 C.J. p 24 
note 60. 

Payment not required 

Order adjudging defendant guilty 
of contempt of court for failure to 
obey two subpoenas to appear as 
witness at trial of criminal cases 
was not erroneous because defend¬ 
ant was not paid any witness fees, 
since a witness’ fees in a criminal 
case are not required to be paid 
until after the witness testifies. 

N.J.—Appeal of Frank, 62 A.2d 694, 
135 N.J.Law 429. 

47. U.S.—In re Boeshore, C.C.Pa., 
125 F. 651. 

70 C.J. p 58 note 96—13 C.J. p 24 
note 61. 

48. N.Y.—Cheney v. Cheney, 6 N.Y. 
S.2d 744, 255 App.Div. 302. 

N.C.—State v. Black, 59 S.E.2d 621, 
232 N.C. 154. 

Ohio.—State ex rel. Fowler v. Oldt, 
23 Ohio N.P..N.S., 19. 

70 C.J. p 57 note 93—13 C.J. p 24 
notes 62, 63. 

Writing | 

A subpoena must be in writing, and j 
only the disobedience of the written 
command is subject to the drastic 
punishment meted out for a criminal 
contempt. 

N.Y—Spector v. Allen, 22 N.E.2d 360, 
281 N.Y 251. 

Application of Mullen, 31 N.YS. 
2d 710, 177 Misc. 734. 

Extraordinary service 

A proceeding by a solicitor-gener¬ 
al to revoke a previous order of court 
admitting certain persons to prac¬ 
tice law was not a technical “motion 
in arrest” or “motion to set aside” 
but was an “independent proceeding 
quasi in rem at law” and invoked 
control by the court over its own of¬ 
ficers so that extraordinary service 
ordered by court therein was not ille- 
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gal and witness refusing to testify 
was properly adjudged guilty of con¬ 
tempt. 

Ga.—Simpson v. Bradley, 5 S.E.2d 
893, 189 Ga. 316, conformed to 6 
S.E.2d 424, 61 Ga.App. 495, certio¬ 
rari denied 60 S.Ct. 1105, 310 U.S. 
643, 84 L.Ed. 1410, rehearing de¬ 
nied 61 S.Ct. 56, 311 U.S. 725, 85 
L.Ed. 472. 

Service held not improper 
Order adjudging defendant guilty 
of contempt of court for failure to 
obey two subpoenas to appear as a 
witness in criminal cases was not er¬ 
roneous on ground that defendant 
was not legally served with process 
to appear as witness, where evi¬ 
dence established that subpoenas were 
served on defendant at prosecutor’s 
office, calling for his attendance to 
testify in criminal cases, and that 
defendant was orally informed of the 
time and place for his appearance. 
N.J.—Appeal of Frank, 52 A.2d 694, 
135 N.J.Law 429. 

49. Iowa.—Coutts v. Poweshiek 
County Dist Ct., 128 N.W. 362, 149 
Iowa 297. 

70 C.J. p 57 note 94. 

50. N.Y—People v. Potter, 43 Hun 
638, 6 N.Y St. 753. 

51. N.Y.—Gardiner v. Peterson, 14 
How.Pr. 513. 

70 C.J. p 58 note 98. 

52. Miss.—Jordan v. State, 62 So. 
2d 886, 216 Miss. 542. 

“Constructive contempt” 

If witness on whom subpoena has 
been served and who has appeared as 
witness when case is called for trial, 
is in contempt of court for failure 
to appear on the day to which case 
is continued after announcement in 
open court that witnesses are to be 
present on such day, the contempt 
is “constructive contempt” outside 
the presence of the court rather than 
“direct contempt.” 

Miss.—Jordan v. State, supra. 
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witness to attend from day to day and not to depart 
without leave of court, 53 and except that a party 
who permits his witness to depart cannot have him 
attached for contempt in leaving. 54 

Civil or criminal contempt. While it has been held 
that a failure to respond to a subpoena, or refusal to 
testify, may constitute a criminal contempt, 55 dis¬ 
obedience of a subpoena issued in a civil action con¬ 
tains the elements of both criminal and civil con¬ 
tempt, 56 and in some cases, the refusal or neglect 
to answer as a witness has been referred to as a 
civil contempt. 57 The mere presence of the United 
States as a party, acting through its agent, does 
not impress on a controversy the elements of a 
criminal proceeding, with respect to whether a 
judgment of contempt for failure to obey a district 
court order to testify before an internal revenue 
official is a civil contempt. 58 
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b. Refusal to Testify or to Produce Evidence 

(1) In general 

(2) Evasive answer 

(3) Where answer would incriminate or 

tend to degrade 

(4) Expert witnesses 

(1) In General 

Except where otherwise provided by statute, a wit- 
ness is in contempt who refuses to testify or to make 
answer to proper questions before a tribunal or officer 
empowered to take his evidence, or if he fails without 
legal excuse to produce books or other documents as 
required by a subpoena duces tecum; but punishmeht 
is unwarranted where the subpoena was issued without 
authority or where there is an entire want of jurisdic¬ 
tion on the part of the court or officer before whom the 
witness is called on to testify. 

Except where it is otherwise provided by stat¬ 
ute, 59 a witness is in contempt who refuses to testi¬ 
fy 60 or to make answer to proper questions when un- 


Offense under statute 

Where witnesses were excused by 
an attorney, acting without author¬ 
ity, not in presence or hearing of 
court, proceeding to punish witnesses 
for contempt for failure to be pres¬ 
ent at time required held not re¬ 
quired to be had under inherent pow¬ 
er of court to punish for contempts 
committed in its presence, but to be 
punishable under statutes relating to 
contempts. 

Ark.—Pate v. Toler, 79 S.W.2d 444, 
190 Ark. 465. 

Adjournment of court before arrival 
of witness 

Where a witness subpoenaed to 
attend forthwith went promptly, but 
when he arrived found that the 
court had adjourned, and he return¬ 
ed to his home, he should not have 
been punished for contempt. 

N.Y.—People v. Potter, 43 Hun. 638, 
6 N.Y.St. 753. 

53. D.C.—Attachment of Spencer, 11 
D.C. 433. 

54* Ohio.—State v. Nixon, Wright 
763. 

55. N.J.—In re Baer, 176 A. 686, 13 
N.J.Misc. 148. 

Cross-examination 

Accused who voluntarily appeared 
as a witness in prosecution and re¬ 
fused to answer questions properly 
put to her by prosecution on cross- 
examination, on grounds that if she 
answered questions she would be in 
effect a government informer and 
that she would cause trouble for 
third persons referred to in ques¬ 
tions, would be punished for “crim¬ 
inal contempt.” 

U.S.—U. S. v. Yates, D.C.Cal., 107 F. 
Supp. 412. 

97 C. J.S.—26 


Not criminal contempt under some 
statutes 

N.Y.—People v. Webster, 14 How.Pr. 

242, 244, 3 Park.Cr. 503. 

13 C.J. p 25 note 76 [b]. 

56. Ky.—Kindt v. Murphy, 227 S.W. 
2d 895, 312 Ky. 395. 

57. U.S.—McCrone v. U. S., Mont., 59 
S.Ct. 685, 307 U.S. 61, 83 L.Ed. 1108. 

Fox v. Capital Co., C.C.A.N.J., 
96 F.2d 684. 

N.Y.—Foster v. Hastings, 189 N.E. 
229, 263 N.Y. 311. 

Subpoena issued by receiver 

Contempt proceeding against agent 
of insolvent corporation, based on 
agent’s refusal to comply with sub¬ 
poena duces tecum issued by receiv¬ 
er requiring production of certain 
records, relating to insurance poli¬ 
cies written for insolvent corpora¬ 
tion, held civil contempt proceeding, 
although contempt was punishable 
as criminal contempt, where petition, 
order to show cause, and proof of 
service were all entitled and filed in 
original receivership cause, and not 
in separate proceeding. 

N.J.—Snegon v. Consolidated Indem¬ 
nity & Insurance Co., 175 A. 785, 
117 N.J.Eq. 325. 

58. U.S.—McCrone v. U. S., Mont., 
59 S.Ct. 685, 307 U.S. 61, 83 L.Ed. 
1108. 

Consideration of petition 

In determining whether a judgment 
of contempt for failure to obey a dis¬ 
trict court order to testify before 
an internal revenue official was civil 
or criminal, supreme court could con¬ 
sider internal revenue agent’s peti¬ 
tion to district court which invoked 
judicial assistance solely in obtaining 
testimony. 

U.S.—McCrone v. U. S., supra. 
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59. Ala.—State v. Blocker, 14 Ala. 
450. 

13 C.J. p 25 note 76. 

60. U.S.—McCrone v. U. S., C.C.A. 
Mont., 100 F.2d 322, affirmed 59 S. 
Ct. 685, 307 U.S. 61, 83 L.Ed. 1108. 

U. S. v. Turk, D.C.N.Y., 10 F. 
Supp. 957. 

Ariz.—Chitwood v. Eyman, 248 P. 
2d 884, 74 Ariz. 334—Ex parte 
Speakman, 257 P. 986, 32 Ariz. 347, 
56 A.L.R. 169, followed in In re 
Lewkowitz, 257 P. 989, 32 Ariz. 
317. 

Colo.—Joslyn v. People, 184 P. 375, 
67 Colo. 297, 7 A.L.R. 339. 

Mich.—People v. Robinson, 10 N.W. 
2d 817, 306 Mich. 167, certiorari 
denied 64 S.Ct. 369, 320 U.S. 799, 
88 L.Ed. 482. 

N.Y.—People ex rel. Karlin v. Cul- 
kin, 162 N.E. 487, 248 N.Y. 465, 60 
A.L.R. 851. 

Okl.—Ex parte Hall, 122 P.2d 1005, 
190 Okl. 231. 

70 C.J. p 58 note 4—13 C.J. p 25 note 
77. 

Object of statutes 

Provisions of statutes requiring 
any competent person who is prop¬ 
erly subpoenaed and who is not priv¬ 
ileged to appear in court and answer 
questions pertinent to matter in is¬ 
sue, and providing that if he refuses 
to testify he may be punished for 
contempt and that no one may law¬ 
fully prevent him from testifying, 
have for their objective, the pre¬ 
vention of interference with testi¬ 
mony of witnesses. 

Cal.—People v. Gonzales, 124 F.2d 44, 
20 C.2d 165. 

Special admonition. 

When a witness takes stand in 
any court, he is under an unmistak¬ 
able legal duty to testify truthfully 
to what he knows, and such legal 
duty should not need special admoni- 
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der examination 61 before a court, or other tribunal excuse to produce books or other documents as re- 
or officer empowered to take evidence. 62 Likewise, quired by a subpoena duces tecum, 63 or to permit 
a witness is in contempt who fails without legal 


tion to make it clear or inescapable, 
with, respect to power of court to 
punish for contempt. 

U.S.—In re Eskay, D.C.N.J., 38 F. 
Supp. 221, appeal dismissed, C.C. 
A., 122 F.2d 819. 

“Person under subpoena” 

Attorney who appeared before lo¬ 
cal administrative committee of state 
bar in support of his defense to 
charges stated in order to show cause 
issued by committee and who was 
voluntarily sworn and testified in 
his own behalf waived service of 
subpoena on himself and was the 
equivalent of a “person under sub¬ 
poena” within meaning of statute au¬ 
thorizing the chairman of committee 
to report fact that a person under 
subpoena is in contempt of commit¬ 
tee to superior court. 

Cal.—McKnew v. Superior Court of 
City and County of San Francisco, 
142 P.2d 1, 23 C.2d 58. 

Officers and directors of corpora¬ 
tion, which acted as agent for insol¬ 
vent corporation, act at their peril 
in refusing to testify. 

N.J.—Snegon v. Consolidated Indem¬ 
nity & Insurance Co., 175 A 785, 
117 N.J.Eq. 325. 

61. U.S.—'Tates v. U. S„ C.A.Cal., 
227 F.2d 848—Tates v. U. S., C.A. 
Cal., 227 F.2d 844—U. S. v. Field, 
C.A.N.Y., 193 F.2d 92, certiorari 

denied Field v. U. S., 72 S.Ct. 202, 
342 U.S. 894, 96 L.Ed. 670 and 
Hammett v. U. S., 72 S.Ct. 202, 
342 U.S. 894, 96 L.Ed. 670, certio¬ 
rari dismissed 72 S.Ct. 303, 342 
U.S. 908, 96 L.Ed. 679—Field v. 
U. S., C.A.2, 193 F.2d 86. 

Rosenberg v. Carroll, D.C.N.Y., 
99 F.Supp. 629. 

Elwell v. U. S., C.C.A.I11., 275 
F. 775, certiorari denied 42 S.Ct. 
56, 257 U.S. 647, 66 L.Ed. 415. 

U. S. v. Barker, D.C.Cal., 11 F. 
R.D. 421. 

Ala.—Ex parte Bullen, 181 So. 498, 
236 Ala. 56. 

Ariz.—Chitwood v. Eyman, 248 F.2d 
884, 74 Ariz. 334. 

Cal.—In re Andersen, 69 P.2d 200, 
21 C.A.2d 359. 

Ga.—West v. Field, 181 S.E. 661, 181 
Ga. 152, 101 A.L.R. 465. 

Ill.—Tegtmeyer v. Tegtmeyer, 28 N. 

E.2d 303, 306 Ill.App. 169. 

He.—Ex parte Holbrook, 177 A. 418, 
133 Me. 276. 

Mich.—In re Schnitzer, 295 N.W. 
478, 295 Mich. 736—Ex parte Bom- 
marito, 259 N.W. 310, 270 Mich. 
455. 

N.Y.—Miele v. Acierno, 202 N.T.S. 
816, 122 Misc. 872. 

Ohio.—Fawick Airflex Co. v. United 
Elec. Radio & Mach. Workers of 
America, Local 735, C.I.O., App., 


92 N.E.2d 431, appeal dismissed 93 
N.E.2d 480, 154 Ohio St. 206. 

Niedhamer v. Cincinnati St. By. 
Co., 5 Ohio Supp.' 67. 

Okl.—Harmon v. State, 60 P.2d 404, 
59 Okl.Cr. 267—Blanton v. State, 
239 P. 698, 31 Okl.Cr. 419. 

70 C.J. p 58 note 5—13 C.J. p 26 
note 78. 

Perjury by witness as constituting 
contempt of court see Contempt 
§ 24. 

Inherent power 

Equitable power of a federal court 
to imprison a recalcitrant witness 
for contempt in an effort to coerce 
an answer is not derived from stat¬ 
ute but is an inherent power pos¬ 
sessed from the beginning by federal 
courts in exercise of their equity 
jurisdiction, which parallels that ex¬ 
ercised by English Court of Chan¬ 
cery at time constitution was 
formed. 

U.S.—'U. S. v. Yates, D.C.Cal., 107 
F.Supp. 412. 

Delay 

Duty of a witness to answer ques¬ 
tions, in order to avoid censure for 
contempt, is a duty to answer them 
when put, without unreasonable or 
unnecessary delay, and the duty is 
not discharged by giving answers 
after such period of waiting as the 
witness sees fit to impose. 

N.Y.—In re Smith, 29 N.Y.S.2d 116, 
176 Misc. 875. 

Civil proceeding 

Witness could be compelled to an¬ 
swer questions by civil proceeding 
to punish for criminal contempt not¬ 
withstanding such witness was pres¬ 
ently facing criminal prosecution on 
two informations for misdemeanor 
of criminal contempt arising out of 
earlier refusal to answer such ques¬ 
tions. 

N.Y.—In re Amato, 124 N.Y.S.2d 726, 
204 Misc. 454. 

Tailnre to ask question 

A witness, who declared that he 
would answer no questions, is not in 
contempt where he was not asked a 
proper question which he refused to 
answer, for such declaration was not 
an act, or a refusal to answer a 
proper question, and hence, was not 
a contempt. 

Mo.—In re Green, 103 S.W. 503, 126 
Mo.App. 309. 

62. U.S.—Fleming v. Easton Pub. 

Co., D.C.Pa., 38 F.Supp. 677. 

Cal.—McKnew v. Superior Court of 
City and County of San Francisco, 
142 P.2d 1, 23 C.2d 58. 

N.Y.—In re Application of Smith, 26 
N.Y.S.2d 560, 175 Misc. 937, affirm¬ 
ed 24 N.Y.S.2d 992, 260 App.Div. 
1003, appeal denied 25 N.Y.S.2d 

402 


1022, 261 App.Div. 805, affirmed 33 
N.E.2d 556, 285 N.Y. 632. 

Local administrative committee of 
the state bar had authority to orig¬ 
inate contempt proceedings against 
attorney against whom disciplinary 
proceedings were pending and who 
after being sworn and testifying in 
his own behalf refused to answer 
certain questions. 

Cal.—McKnew v. Superior Court of 
City and County of San Francisco, 
142 P.2d 1, 23 C.2d 58. 

Attorney general 

(1) Fact that witness had previ¬ 
ously testified concerning same mat¬ 
ter before grand jury would be no 
defense to proceeding to punish for 
contempt for failure to testify be¬ 
fore attorney general, in view of fact 
that attorney general's investigation 
might disclose other criminal of¬ 
fenses than the one or more which 
grand jury was investigating. 

Pa.—Commonwealth ex rel. Margiot- 
ti v. Orsini, 81 A.2d 891, 368 Pa. 
259. 

(2) If a witness appears under a 
subpoena issued by order of the at¬ 
torney general during the term of 
court to testify as to gaming and 
refuses to answer, he is not guilty 
of contempt, where the attorney gen¬ 
eral has no authority to order such 
subpoena issued. 

Tenn.—Warner v. State, 13 Lea 52. 
Commissioner 

N.Y.—Application of Delehanty, 115 
N.Y. S. 2d 614, 280 App.Div. 542, 

affirmed 108 N.E.2d 46, 304 N.Y. 
725, 727. 

Utah.—Mayers v. Bronson, 114 P.2d 
213, 100 Utah 279, 136 A.L.R. 698. 
13 C.J. p 26 note 80. 

Master in chancery 
U.S.—Bowker v. Haight, etc., Co., 
C.C.N.Y., 146 F. 257, appeal dis¬ 
missed 28 S.Ct. 379, 208 U.S. 423, 
52 L.Ed. 556. 

Ill.—Tegtmeyer v. Tegtmeyer, 11 N. 

E.2d 657, 292 iil.App. 434. 

Notary publio 

Ohio.—DeCamp v. Archibald, 35 N.E. 
1056, 50 Ohio St. 618, 40 Am.S.R. 
692. 

13 C.J. p 26 note 82. 

Referee 

U.S.—Ravenswood Bank v. Johnson, 
W.Va., 143 F. 463, 74 C.C.A. 597. 

63. U.S.— 1 Taylor v. U. S., C.A.Mich., 

221 F.2d 809, certiorari denied 76 
S.Ct 69, 350 U.S. 834, 100 L.Ed. 

-, rehearing denied 76 S.Ct. 149, 

350 U.S. 898, 100 L.Ed.-Ap¬ 

plication of Patterson, C.A.N.Y., 
219 F.2d 659—Lopiparo v. U. S., 
C.A.Mo., 216 F.2d 87, certiorari 
denied 75 S.Ct 297, 348 U.S. 916, 
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their inspection when produced, 64 provided they 
are shown to be within his power and control, 65 
and no legal excuse exists for failure to produce the 
documents. 66 On the other hand, such conduct does 
not warrant punishment for contempt where the 
subpoena was issued without authority, 67 or where 


there is an entire want of jurisdiction, on the part 
of the court or officer before whom the witness is 
called on to testify, 68 or where the proceeding is 
not one in which the witness may properly be re¬ 
quired to testify 69 or to produce documents. 70 


99 L.Ed. 718, rehearing denied 75 
S.Ct. 879, 349 U.S. 969, 99 L.Ed. 
1290—Field v. U. S., C.A.2, 193 F. 
2d 86. 

Application of Bendix Aviation 
Corp., D.C.N.Y., 58 F.Supp. 953. 
Md.—Ex parte General News Bureau, 
161 A. 259, 162 Md. 643. 

Mich.—In re Archer, 96 N.W. 442, 
134 Mich. 408. 

N.J.—Snegon v. Consolidated Indem¬ 
nity & Insurance Co., 175 A. 785, 
117 N.J.Eq. 325. 

N. Y.—L i g h t n i n g Typographical 
Craftsmen v. Hochman, 292 N.Y.S. 
234, 249 App.Di'v. 825. 

Myer v. Myer, 71 N.Y.S.2d 530, 
189 Misc. 406, affirmed 72 N.Y.S.2d 
257, 272 App.Div. 814. 

Ohio.—In re Story, 111 N.E.2d 385, 
159 Ohio St. 144, 36 A.L.R.2d 1312. 
Pa.—Morrison v. Philadelphia Col¬ 
lege of Law, Inc., Com.Pl., 56 
Dauph.Co. 273. 

Wash.—Magee v. Bacon, 223 P.2d 
457, 37 Wash.2d 271. 

70 C.J. p 59 note 6—13 C.J. p 27 
note 99. 

Delay in compliance 

Conduct of accused, on whom sub¬ 
poena duces tecum had been served, 
in leaving country before his mo¬ 
tion to quash had been decided and 
in making himself unavailable for 
more than two weeks to communi¬ 
cation of any kind, and in arbitrari¬ 
ly further delaying compliance for 
approximately nine days after his re¬ 
turn to United States and notice of 
ruling, justified judgment of con¬ 
tempt of court rendered against him. 
U.S.— 1 Taylor v. U. S., C.A.Mich., 221 
F.2d 809, certiorari denied 76 S. 

Ct. 69, 350 U.S. 834, 100 L.Ed. -, 

rehearing denied 76 S.Ct. 149, 350 

U.S. 898, 100 L.Ed.--. 

Subpoena held sufficient 
Subpoenas duces tecum directed to 
witness in criminal prosecution were 
not so unreasonably broad, vague, 
and indefinite as to preclude convic¬ 
tion for contempt for failure to com¬ 
ply therewith, especially since all 
records called for were discovered 
when records were impounded and 
examined. 

U.S.—Nilva v. U. S., C.A.N.D., 227 F. 
2d 74, rehearing denied 228 F.2d 
134, certiorari granted 76 S.Ct. 650, 

350 U.S. 1005, 100 L.Ed. - 

Hearing by special master 

In contempt proceeding for refus¬ 
al to obey subpoena duces tecum re¬ 
quiring defendant and witness to 
produce complete file of newspapers 
in action heard by special master, 


district judge would not pass on ma¬ 
teriality, competency, or relevancy 
of newspapers, but would leave such 
question for special master, notwith¬ 
standing contention of defendant 
that proceeding was in bad faith, 
and to so encumber the record as to 
prevent an appeal because of the 
enormous expense involved. 

U.S.—Allen Bradley Co. v. Local 
Union No. 3, International Broth¬ 
erhood of Electrical Workers, D.C. 
N.Y., 29 F.Supp. 759. 

Motivation. 

A defendant and witness refusing 
to obey subpoena duces tecum re¬ 
quiring defendant and witness to 
produce complete file of newspapers 
in defendant’s possession were guilty 
of contempt, notwithstanding refus¬ 
al was not contumacious but was mo¬ 
tivated by belief of defendant and 
witness that newspapers were ir¬ 
relevant, immaterial, and incompe¬ 
tent, and that introduction of news¬ 
papers would make record unduly 
long. 

U.S.—Allen Bradley Co. v. Local Un¬ 
ion No. 3, International Brother¬ 
hood of Electrical Workers, supra. 

Injunction 

Where, after subpoena duces tecum, 
issued to require labor union to pro¬ 
duce its records in Kentucky court, 
was ignored by union, an injunction 
against production of such records 
was obtained in Indiana under cir¬ 
cumstances indicating that the Indi¬ 
ana action was a mere subterfuge to 
evade compliance with orders of Ken¬ 
tucky court, such injunction did not 
deprive Kentucky court of right to 
punish as contempt the conduct of 
the union in failing to comply with 
its order, regularly made. 

Ky.—International Union of Operat¬ 
ing Engineers v. Bryan, 255 S.W.2d 
471. 

Proper procedure 

Refusal to obey a subpoena duces 
tecum issued by the department of 
justice does not subject a witness 
to liability for punishment for con¬ 
tempt of court; the proper procedure 
to enforce obedience to the subpoena 
is to request the court to direct obe¬ 
dience, disregard of which direction 
would constitute contempt of court. 
Pa.—Commonwealth ex rel. v. Mallen, 
62 PaJDist. & Co. 696. 

Tax records 

In prosecution of city tax marshal 
for embezzlement of city funds, 
where exhibits offered by accused 
and made up from the rate books 
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were objected to on the ground that 
original records should be intro¬ 
duced and tax collector failed to pro¬ 
duce such rate books in response to 
subpoena duces tecum on the ground 
that he had no facilities for bring¬ 
ing the one hundred four books to 
court, and that his office could not be 
conducted without them, court did 
not abuse its discretion in refusing 
to hold tax collector in contempt, 
particularly where court suggested 
that accused procure certified copies 
of such records as were needed. 

Conn.—State v. McNamara, 22 A. 2d 
10, 128 Conn. 273. 

64. N.Y.—Sudlow v. Knox, 4 Abb. 
Dec. 326, 7 Abb.Pr.,N.S., 411. 

13 C.J. p 27 note 1. 

65. U.S.—Application of Patterson, 
C.A.N.Y., 219 F.2d 659. 

13 C.J. p 27 note 97. 

66. U.S.—In re Johnson, etc., Lum¬ 
ber Co., Ill., 151 F. 207, 80 C.C.A. 
259. 

13 C.J. p 27 note 97. 

67. N.J.—First Corporation of Ho¬ 
boken v. Washington Pharmacy, 
28 A.2d 765, 132 N.J.Eq. 490. 

70 C.J. p 59 note 7. 

68. Ga.—Bradley v. Simpson, 2 S.E. 
2d 238, 59 Ga.App. 844, reversed 
on other grounds Simpson v. Brad¬ 
ley, 5 S.E.2d 893, 189 Ga. 316, con¬ 
formed to 6 S.E.2d 424, 61 GaApp. 
495, certiorari denied 60 S.Ct. 1105, 
310 U.S. 643, 84 L.Ed. 1410, rehear¬ 
ing denied 61 S.Ct. 56, 311 U.S. 725, 
85 L.Ed. 472. 

Ill.—In re Rackliffe’s Estate, 7 N.E. 

2d 754, 366 Ill. 22. 

Mich.—In re Farnham, 8 Mich. 89. 
Tex.—Ex parte Hughes, 129 S.W.2d 
270, 133 Tex. 505. 

70 C.J. p 59 note 13 [b]—13 C.J. p 26 
note 84, p 29 notes 13-15. 

Change of venue 

Where motions of defendant in 
divorce action for reassignment of 
case and for change of venue were 
erroneously denied, judgment con¬ 
victing defendant of contempt for 
refusal to testify in response to cita¬ 
tion to show cause why he should 
not be punished for contempt for 
failure to pay support money pre¬ 
viously directed held error. 

Colo.—Jensen v. Jensen, 40 P.2d 238, 
96 Colo. 151. 

69. Tenn.—Lindsay v. Allen, 82 S. 
W. 648, 113 Tenn. 517. 

70 C.J. p 59 nQte 13. 

70. Ohio.—State v. Smith, 167 N.E. 
327, 116 Ohio St 623. 
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Subject to such statutory changes or modifications the propriety of the question should be determined 
as may exist, 71 it is generally the rule that in order before the witness is held to be in contempt for 
to constitute such contempt the question asked the failure to answer, 78 and before punishment may be 
witness must be a proper and legal one 72 and the imposed on him the witness should be given an op- 
evidence sought must be pertinent or material to portunity to purge himself of the contempt. 79 It 

some of the issues in the case. 73 There is, how- has been held that, where the witness demurs or 

ever, some authority holding that the fact that ques- makes timely objection to the question propounded to 
tions are irrelevant furnishes no reason for im- him, the question may be considered waived, 80 un¬ 
peaching the commitment of the witness for con- less an answer thereto is insisted on and proper 
tempt for refusing to answer them, 74 and in any steps taken to dispose of the objection. 81 
event, the witness cannot himself pass on the pro¬ 
priety or relevancy of a question asked him, 75 or Under some circumstances, a witness may not be 

the relevance of documents sought to be produced, 76 punished for contempt where his refusal to testify 

as the lawfulness or propriety of the evidence sought was not contumacious, 82 or where the testimony 83 
is for the court to determine. 77 Matters bearing on or documents 84 sought of him related to a privileged 


71. Me.—Bradley v. Veazie, 47 Me. 
85. 

13 C.J. p 26 note 85. 

72. Ala.—Ex parte Bullen, 181 So. 
498. 236 Ala. 56. 

Cal.—Levy v. Superior Court of 
California in and for City and 
County of San Francisco, 239 P. 
1100, 74 C.A. 171. 

Ohio.—In re Heile, 29 N.E.2d 175, 65 
Ohio App. 45. 

70 C.J. p 58 note 5 [c]—13 C.J. p 26 
note 86. 

Questions calling' for hearsay testi¬ 
mony 

Ohio.—Ex parte Schoepf, 3 Ohio N. 
P..N.S., 93, affirmed 6 Ohio Cir.Ct., 
N.S., 17 O.C.D. 654. 

73. Cal.—Ex parte Blache, 105 P.2d 
635, 40 C.A.2d 687. 

N.Y.—Spector v. Allen, 22 N.E.2d 
360, 281 N.Y. 251. 

Ohio.—In re Heile, 29 N.E.2d 175, 65 
Ohio App. 45. 

State ex rel. Fowler v. Oldt, 23 
Ohio N.P..N.S., 19. 

70 C.J. p 58 note 5 [c], p 59 note 10 
—13 C.J. p 26 note 87. 

Arbitration proceeding* 

In proceeding 1 on motion to punish 
for contempt a witness who had 
refused to respond to subpoena is¬ 
sued in arbitration proceeding, court 
had duty to determine whether to 
compel witness’ attendance and pro¬ 
duction of papers and to determine 
whether proposed evidence was ma¬ 
terial; and where it did not appear 
that the proposed evidence was ma¬ 
terial, motion to punish would be 
denied and the subpoena would be 
vacated. 

U.S.—Oceanic Transport Corp. of 
Monrovia v. Alcoa S. S. Co., D.C. 
N.Y., 129 F.Supp. 160. 

74. Ark.—Ex parte Butt, 93 S.W. 
992, 78 Ark. 262. 

75. Ark.—Lockett v. State, 224 S.W. 
952, 145 Ark. 415. 

Wis.—State ex rel. St. Mary’s Hospi¬ 


tal v. Industrial Commission, 27 
N.W.2d 478, 250 Wis. 516. 

70 C.J. p 59 note 10 [a] (2)—13 C.J. 

p 26 note 88. 

Assumption of risk 

A witness does not insulate him¬ 
self from contempt by asserting a 
reason for a refusal to answer, or by 
objecting to the question, or by 
querying its propriety, and when he 
deliberately and intentionally refus¬ 
es to answer on a stated ground, he 
assumes the risk that the ground is 
unsound. 

D.C.—U. S. v. Flaxer, D.C., 112 F. 
Supp. 669. 

76. Md.—Ex parte General News 
Bureau, 161 A. 259, 162 Md. 643. 

Va.—Robertson v. Commonwealth, 
25 S.E.2d 352, 181 Va. 520, 146 
A.L.R. 966. 

Proper practice for one summoned 
to produce books before the grand 
jury is to produce them, and, on 
being requested to exhibit any of 
them, to raise the question of mate¬ 
riality of portions thereof to the 
issue, and have it determined by 
the court, if necessary. 

Mich.—In re Archer, 96 N.W. 442, 
134 Mich. 408. 

77. Ark.—Lockett v. State, 224 S.W. 
952, 145 Ark. 415. 

70 C.J. p 59 note 10 [a] (1)—13 C.J. 
p 26 note 89. 

78. Md.—Winder v. Diffenderffer, 2 
Bland 166. 

N.Y.—In re Bishop, 81 N.Y.S. 474, 82 
App.Div. 112. 

79. Colo.—Williams v. People, 103 
P. 298, 46 Colo. 183. 

80. N.Y.—Mo watt v. Graham, 1 
Edw. 13. 

81. Md.—Winder v. Diffenderffer, 2 
Bland 166. 

13 C.J. p 27 note 93. 

*82. U.S.—In re Grove, Pa., 180 F. 

62, 103 C.C.A. 416. 

70 C.J. p 59 note 8. 

83. U.S.—U. S. v. Keown, D.C.Ky., 
19 F.Supp. 639. 
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Cal.—In re De Neef, 109 P.2d 741, 
42 C.A.2d 691. 

Ohio.—In re Heile, 29 N.E.2d 175, 
65 Ohio App. 45. 

Tex.—Ex parte Henry, 126 S.W.2d 
1, 132 Tex. 575, followed in Ex 
parte O’Brien, 126 S.W.2d 3, 132 
Tex. 579, Ex parte McAfee, 126 
S.W.2d 3, 132 Tex. 579, and Ex 
parte Kincaid, 126 S.W.2d 3, 132 
Tex. 580. 

84. U.S.—U. S. ex rel. Touhy v. 
Ragen, C.A.I11., 200 F.2d 195, cer¬ 
tiorari denied 75 S.Ct. 366, 348 U.S. 
945, 99 L.Ed. 739. 

NToncompliance with order of attor¬ 
ney general 

Where special agent of Federal 
Bureau of Investigation was called 
on to produce in habeas corpus pro¬ 
ceedings all documents and material 
called for in subpoena duces tecum, 
without limitation, and at no time 
was he requested to submit such 
documents and material to court for 
determination as to their materiality 
and whether in best public interest 
information should be disclosed, spe¬ 
cial agent properly refused to pro¬ 
duce documents and material be¬ 
cause of lack of compliance with 
supplement to order of attorney gen¬ 
eral and he was improperly ad¬ 
judged in contempt for such refusal. 
U.S.—U. S. ex rel. Touhy v. Ragen, 
Ill., 71 S.Ct. 416, 340 U.a 462 , 95 
L.Ed. 417. 

Records of department of public 
health made from information gath¬ 
ered for preservation of public health 
and prevention of disease held not 
“public documents” or “official state¬ 
ments" within exception to hearsay 
rule so that officer in charge thereof 
must be allowed to decide what in¬ 
formation so received is proper for 
publication and could not be punished 
for contempt for failure to produce 
such records in response to subpoena 
duces tecum. 

Pa.—In re Marks, 183 A* 432, 121 Pa. 
Super. 181. 
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matter, or where, in the case of a subpoena duces 
tecum issued by the state or government, the knowl¬ 
edge of the existence and contents or nature of the 
documents called for was obtained by a previous 
illegal search and seizure. 85 A person should not be 
held in contempt under a subpoena that is part good 
and part bad, since the burden is on the court to see 
that the subpoena is good in its entirety, and the bur¬ 
den is not on the person who faces punishment to 
cull the good from the bad. 86 So, a person should 
not be held in contempt under a subpoena duces 
tecum calling for materials which he is not bound 
to produce as well as for materials which he is 
bound to produce. 87 Mere avoidance of service 
of a subpoena does not ordinarily render the witness 
liable to punishment as for contempt. 88 

The fact that a proceeding was being conducted 
so that the final order therein would have been 
subject to objection that it was made without accord¬ 
ing a fair hearing necessary to due process of law 
does not constitute a defense to a charge of criminal 
contempt, in that a witness in the proceeding de¬ 
clined to answer relevant questions as ordered by 
the court; 89 and it is no defense, in contempt pro¬ 
ceedings against a witness subpoenaed in a criminal 
prosecution, that the indictment was not sufficient to 
charge a crime against the defendant therein 
named. 99 The fact that the failure of a witness to 
obey a subpoena, or his refusal to answer questions, 
may be made a criminal offense by statute does 
not prevent his punishment as for contempt. 91 

Refusal to be sworn. A witness who appears or 
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attends may be punished as for contempt where he 
refuses to be sworn 92 unless there is a statutory 
exception which permits persons having conscien¬ 
tious scruples against taking an oath to testify on 
affirmation; 93 and he is not excused for refusal 
to be sworn on the ground that incriminating evi¬ 
dence may be sought 94 

Advice of counsel is no justification for the re¬ 
fusal of a witness to answer questions which are 
legal, constitutional, and material, 95 or to produce 
documents called for by a subpoena duces tecum, 96 
and does not protect the witness from punishment 
as for contempt; and erroneous advice of counsel 
that a subpoena was not properly served, and was a 
nullity, will not protect a witness failing to appear. 97 
The fact, however, that the failure or refusal of a 
witness to attend or answer was based on the mis¬ 
taken advice of counsel, given and acted on in good 
faith, may be considered by the court in determining 
his punishment, 98 and will ordinarily make proper 
a lesser punishment than would otherwise be justi¬ 
fied. 99 

(2) Evasive Answer 

A mere evasive answer on the part of a witness Is 
not contempt as for refusing or neglecting to answer as 
a witness unless the evasion is in effect a refusal to 
answer. 

Ordinarily, a mere evasive answer on the part of 
a witness is not contempt as for refusing or neglect¬ 
ing to answer as a witness, 1 at least where the court 
does not direct the witness to make more specific 
answers, 2 and a noncommittal answer is not a “re- 


85. U.S.—Silverthorne Lumber Co. 
v. U. S., N.Y., 40 S.Ct. 182, 251 
U.S. 385, 64 L.Ed. 319—U. S. v. 
Spall ino, D.C.N.Y., 30 F.2d 865. 

86. U.S.—Bowman Dairy Co. v. U. 
S., XU., 71 S.Ct. 675, 341 U.S. 214, 
95 L.Ed. 879. 

D.C.—U. S. v. Patterson, 206 F.2d 
433, 92 U.S.App.D.C. 222. 

87. U.S.—Bowman Dairy Co. v. U. 
S., Ill., 71 S.Ct. 675, 341 U.S. 214, 
95 L.Ed. 879. 

88* Va.—Commonwealth v. Deskins, 
4 Leigh 685, 31 Va. 685. 

89. U.S.—Graham v. U. S., C.C.A. 
Cal., 99 F.2d 746. 

Question, of unfairness throughout 
deportation proceedings could not be 
reviewed in prosecution of alien 
for contempt in refusing to answer 
interrogations in such proceedings, 
where government made no attempt 
to enforce deportation warrant 
which had become functus officio 
because it was not executed within 
reasonable time and because no ex¬ 
cuse for long delay appeared, and 


no final order of deportation was 
issued in new statutory inquiry. 
U.S.—U. S. v. Parson, D.C.Cal., 22 
F.Supp. 149. 

90. Ill.—People v. Rockola, 178 N. 
E. 384, 346 Ill. 27. 

91. N.Y.—Hanbury v. Benedict, 146 
N.Y.S. 44, 160 App.Div. 662, mo¬ 
tion denied 109 N.E. 1077, 215 N.Y. 
688 . 

92. Okl.—-Blanton v. State, 239 P. 
698, 31 Okl.Cr. 419. 

Tex.—Ex parte Barnes, 166 S.W. 
728, 73 Tex.Cr. 583, 51 L.R.A..N.S., 
1155. 

Wis.—Rubin v. State, 216 N.W. 513, 
194 Wis. 207—State v. Circuit 
Court of Milwaukee County, 
Branch No. 1, 214 N.W. 396, 193 
Wis. 132. 

70 C.J. p 58 note 3—13 C.J. P 24 
notes 49, 50. 

93. U.S.— - U. S. v. Coolidge, C.C. 
Mass., 25 F.Cas.No.14,858, 2 Gall. 
364. 

13 C.J. p 24 note 51. 

94. Tex.—Ex parte Barnes, 166 S.W. 
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728, 73 Tex.Cr. 583, 51 L.R.A.,N.S„ 
1155. 

13 C.J. p 24 note 52. 

95. U.S.—Levinstein v. E. I. Du 
Pont de Nemours & Co., D.C.Del., 
258 F. 662. 

N.Y.—.Application of Gilchrist, 224 
N.Y.S. 210, 130 Misc. 456. 

96. U.S.— 1 Taylor v. U. S., C.A.Mich., 
221 F.2d 809, certiorari denied 76 
S.Ct. 69, 350 U.S. 834, 100 L.Ed. 

-, rehearing denied 76 S.Ct. 149, 

350 U.S. 898, 100 L.Ed. - 

97. N.Y.—People ex rel. Springs v. 
Reid, 124 N.Y.S. 205, 139 App.Div. 
551. 

98 . U.S.—Levinstein v. E. I. Du 
Pont de Nemours & Co., D.C.Del., 
258 F. 662. 

99. Ark.—Baker v. State, 5 S.W.2d 
337, 177 Ark. 13. 

1. Pa.—Sorrentino v. Graziano, 16 
A.2d 767, 144 Pa.Super. 107. 

13 C.J. p 27 note 94. 

2. N.Y.—Shorwitz v. Caminez, 137 
N.Y.S. 545, 152 App.Div. 758. 
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fusal to answer” punishable as contempt. 3 However, 
any answer by a witness is not necessarily a com¬ 
pliance by him with his duty to testify, precluding 
punishment by contempt proceedings, 4 and testimony 
which is obviously false or evasive is equivalent to 
a refusal to testify and is punishable as a contempt ; 5 
but in order to find the witness guilty of contempt, 
the court must be satisfied beyond a reasonable doubt 
that the answers of the witness per se are not in¬ 
dicative of a bona fide effort to answer, or indicate 
that the witness is concealing the truth. 6 

(3) Where Answer Would Incriminate or 
Tend to Degrade 

A witness cannot be punished for contempt for his 


refusal to answer questions, when such answers would 
Incriminate him. 

The constitutional provisions, both state and fed¬ 
eral, that no one shall be compelled to furnish evi¬ 
dence against himself, have been held to mean not 
merely that he shall not be required to furnish such 
evidence on his own trial, but that he shall be ex¬ 
empt from having to furnish such evidence on the 
trial of any case or before any grand jury or in¬ 
vestigating commit tee. 7 Consequently, a witness 
cannot be punished for contempt for his refusal to 
answer questions, when such answers would incrim¬ 
inate him. 8 On the other hand, where the law 
offers an absolute guaranty to the witness that he 


3- Fla.—State ex rel. Luban v. 
Coleman, 189 So. 713, 138 Fla. 555. 

4. N.T.—People v. Finkelstein, 118 
N.Y.S.2d 400, 202 Misc. 1080. 

5. Ark.—Lockett v. State, 224 S.W. 
952, 145 Ark. 415. 

Fla.—State ex rel. Luban v. Cole¬ 
man, 189 So. 713, 138 Fla. 555. 

Ga.—Crute v. Crute, 70 S.E.2d 727, 
86 Ga.App. 96. 

N.Y.—People v. De Feo, 131 N.Y.S.2d 
806, 284 App.Div. 622, reversed on 
other grounds 127 N.E.2d 592, 308 
N.Y. 595. 

In re Kamell, 11 N.Y.S.2d 479, 
170 Misc. 868, determination con¬ 
firmed Kamell v. Koenig, 15 N.Y.S. 
2d 141, 258 App.Div. 723. 

N.C.—Galyon v. Stutts, 84 S.E.2d 
822, 241 N.C. 120. 

Va.—Saunders v. Commonwealth, 45 
S.E.2d 307, 186 Va. 1000. 

70 C.J. p 58 note 5 [a], [b]—13 C.J. 
p 27 note 95. 

XTse of word “refusal” within stat¬ 
ute giving court power to punish for 
criminal contempt for unlawful re¬ 
fusal to be sworn as witness or after 
being sworn to answer any legal and 
proper interrogatory does not indi¬ 
cate that any answer no matter how 
improbable, inconsistent, evasive, 
contradictory, or obviously untruth¬ 
ful will forestall summary action of 
court, mere lip service not being 
contemplated by statute. 

N.Y.—Finkel v. McCook, 286 N.Y.S. 
755, 247 App.Div. 57, affirmed 3 
N.E.2d 460, 271 N.Y. 636. 

6. N.Y.—People v. Finkelstein, 118 
N.Y.S.2d 400, 202 Misc. 1080. 

7. TT.S.—Counselman v. Hitchcock, 
V XU., 12 S.Ct. 195, 142 U.S. 547, 35 

L.Ed. 1110. 

13 C.J. p 28 note 6. 

8 . U.S.—U. S. v. Patterson, C.A. 

N.Y., 219 F.2d 659—Graham v. 

U. S., C.C.A.Cal., 99 F.2d 746. 

U. S. v. Toner, D.C.Pa., 77 F. 
Supp. 908, reversed on other 
grounds, C.A., 173 F.2d 140. 


Cal.—Ex parte Blache, 105 P.2d 635, 
40 C.A.2d 687. 

D.C.—Powell v. XX. S„ 226 F.2d 269, 
96 U.S.App.D.C. 367—Wood v. U. 
S., 128 F.2d 265, 75 U.S.App.D.C. 
274, 141 A.L.R. 1318. 

Ill.—People v. Tavernier, 51 N.E.2d 
528, 384 Ill. 388. 

Ky.—Akers v. Fuller, 228 S.W.2d 29, 
312 Ky. 502. 

Mass.—Jones v. Commonwealth, 99 
N.E.2d 456, 327 Mass. 491. 

N.Y.—Spector y. Allen, 22 N.E 2d 
360, 281 N.Y. 251. 

Wiener v. Wiener, 130 N.Y.S.2d 
212, 283 App.Div. 950. 

Jobs v. Jolis, 142 N.Y.S.2d 309. 
Ohio.—Hebebrand v. State, 196 N.E. 
412, 129 Ohio St. 574. 

In re Lowe, 3 Ohio N.P.,N.S., 
641. 

Pa.—In re Myers & Brei, 83 Pa. 
Super. 383. 

Tex.—Ex parte Higgins, 160 S.W. 

696, 71 Tex.Cr. 618. 

70 C.J. p 59 note 9—13 C.J. p 28 
note 7. 

Matters considered 

In proceeding for criminal con¬ 
tempt for refusal to testify, judge 
has duty to consider character of 
questions and all circumstances of 
case in determining whether or not 
to order witness to answer question 
over claim of immunity against self 
incrimination. 

U.S.—Graham v. U. S., C.C.A.Cal„ 
99 F.2d 746. 

Examination by administrative offi¬ 
cer 

Where a witness is examined be¬ 
fore an administrative officer, the 
witness is entitled to have claim of 
privilege ruled on by court, either 
at time he is directed to give testi¬ 
mony, if the witness is a party to 
the proceeding and raises the ques¬ 
tion, or on that issue tendered later 
in a contempt proceeding for his 
failure to testify. 

U.S.—Graham v. U. S., supra. 

Determination by court 

Constitutional and statutory privi¬ 


lege against self-incrimination does 
not entitle a witness called- in a 
criminal prosecution to refuse to 
testify at all, but trial judge has 
capacity to determine whether any 
testimony witness would be called 
on to give might prove to be of an 
incriminating nature, and witness 
may be punished for contempt if it 
is determined that question which 
he refused to answer does not tend 
to incriminate. 

La.—State v. Gray, 72 So.2d 3, 22£ 
La. 3 8. 

Refusal to testify held not justified 

(1) In general. 

U.S.—U. S. v. Flegenheimer, C.C.A. 
N.Y., 82 F.2d 751. 

Ariz.—Chitwood v, Eyman, 248 P.2d 
884, 74 Ariz. 334. 

La.—State v. Gray, 72 So.2d 3, 225. 
La. 38. 

Ohio.—Fa wick Airflex Co. v. United 
Elec. Radio & Mach. Workers of 
America, Local 735, C.I.O., App.„ 
92 N.E.2d 431, appeal dismissed 9J 
N.E.2d 480, 154 Ohio St. 206. 

(2) Where a witness, who was 
questioned by grand jury with re¬ 
spect to gaming charges which were 
brought against parties in whose- 
behalf witness had allegedly at¬ 
tempted to deliver bribe money to* 
chief of police, refused to answer 
questions put to her on ground that 
her testimony would be self-incrim¬ 
inating as to bribery charge, and 
witness had been acquitted on that 
charge, court properly adjudged wit¬ 
ness in contempt of court for re¬ 
fusal to answer. 

Cal.—Ex parte Critchlow, 81 P.2di 
966, 11 C.2d 751. 

(3) In criminal case, people’s wit¬ 
ness refusing to answer question, 
solely because of his desire to pro¬ 
tect accused, who was witness’ cous¬ 
in, from prosecution, could not avail 
himself of constitutional provision 
that no person shall be compelled to* 
give evidence against himself in a t 
criminal case, and was properly- 
committed for “direct contempt." 
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shall not be liable to indictment or prosecution for 
the offense with reference to which his testimony is 
given, such immunity is sufficient to authorize the 
court to compel him, by attachment for contempt, to 
testify, 9 although it has also been held that a witness 
cannot be forced to incriminate himself, even though 
there is a statute providing that his testimony shall 
not be used against him. 10 In any event a witness 
who declines to accept an immunity from prosecution 
which the district attorney and court were powerless 
to extend may not be held guilty of contempt in 
refusing to answer questions on the ground that 
his answer might incriminate him. 11 Where the of¬ 
fense relating to which the witness refuses to answer 
questions is barred by the statute of limitations, he 
cannot claim the privilege, because he cannot be 
punished for the offense. 12 

Exposure to disgrace . The general rule seems to 
be that a witness is not privileged from answering a 
question concerning a matter which is material to 
the issue on the ground that his answer would tend 
to disgrace him; 13 but there is some authority to 
the contrary. 14 

(4) Expert Witnesses 

An expert witness, like an ordinary witness, must 
attend trial when properly served with a subpoena, or 
be subject to punishment for contempt of court. 
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Generally, an expert witness, like an ordinary 
witness, must attend trial when properly served 
with a subpoena, or be subject to punishment for 
contempt of court. 15 It has been held in a few 
cases that a witness who has been summoned as an 
expert in a judicial investigation cannot be adjudged 
in contempt for refusing to give such testimony un¬ 
less he has been compensated for his professional 
opinion. 16 Other cases, however, hold that an ex¬ 
pert summoned to testify who refuses to answer 
questions without compensation other than his wit¬ 
ness fees is in contempt, 17 and where an expert 
voluntarily submits himself to an examination as 
such, he can in no case refuse to answer one par¬ 
ticular question after having, without objection, 
answered others. 18 

c. Proceedings to Punish, and Punishment 

A court has a wide discretion in dealing with wit¬ 
nesses and in adjudging them in contempt, and where 
the proceedings, including the affidavit or complaint, the 
evidence, and the order of commitment are proper and 
sufficient, the court may impose punishment consisting of 
a Jail sentence, or a fine, or both. 

As a general rule, a court has a wide discretion 
in dealing with witnesses and in adjudging them in 
contempt, 19 but necessary disciplinary action against 
witnesses should be taken, if possible, at a time and 
in a manner that will avoid the possibility of affect¬ 
ing the jury. 20 The complaint or affidavit, in a 


Ill.—People v. Schultz, 44 N.E.2d 601, 
380 Ill. 539. 

(4) Under constitutional provision 
that no person shall be compelled in 
any criminal case to be a witness 
against himself as long as examina¬ 
tion of witness is in preliminary 
state, witness is not permitted to 
surmise that further questions will 
follow which will tend to convict 
witness of some wrongdoing, and 
witness cannot refuse to answer a 
preliminary question on ground that 
Answer may incriminate witness; 
the witness' silence being “contuma¬ 
cious” while it is clear that an an¬ 
swer cannot injure. 

Mich.—In re Schnitzer, 295 N.W. 
478, 295 Mich. 736. 

Mich.—In re Ward, 295 N.W*. 483, 
295 Mich. 742—In re Cohen, 295 
N.W. 481, 295 Mich. 748. 

13 C.J. p 28 note 8. 

10. Puerto Rico.—In re Decker, 1 
Puerto Rico Fed. 381. 

11. N.M.—Apodaca v. Viramontes, 
212 P.2d 425, 53 N.M. 513, 13 A.L. 
R.2d 1427. 

12. U.S.—U. S. v. Smith, C.C.Conn., 
27 F.Cas.No.16,332, 4 Day 121. 

13 C.J. p 28 note 9. 


13. Ill.—Weldon v. Burch, 12 Ill. 
374. 

13 C.J. p 28 note 11. 

14. Pa.—Galbreath v. Eichelberger, 
3 Yeates 515. 

13 C.J. p 28 note 12. 

15. Va.—Bradley v. Poole, 47 S.E.2d 
341, 187 Va. 432. 

16. N.Y.—People v. Montgomery, 13 
Abb.Pr.,N.S., 207. 

13 C.J. p 27 note 2. ■ 

Experience and judgment 
An expert witness subpoenaed by 
property owner in tax certiorari 
proceeding, even though required to 
testify with respect to what he had 
seen on premises, could not be com¬ 
pelled against his will, to answer 
any question connected with his ex¬ 
perience and judgment as a real 
estate expert or to give his opinion 
as an expert. 

N.Y.—People ex rel. Kraushaar Bros. 
& Co. v. Thorpe, 72 N.E.2d 165, 296 
N.Y. 224. 

17. Kan.—Swope v. State, 67 P.2d 
416, 145 Kan. 928. 

13 C.J. p 27 note 3. 

18. in.— Wright v. People, 112 Ill. 
540. 

13 C.J. p 28 note 4. 

19. Ga.—Benton v. State, 199 S.E. 
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561, 58 Ga.App. 633, followed in 
199 S.E. 562, 58 Ga.App. 634. 

Va.—Saunders v. Commonwealth, 45 
S.E.2d 307, 186 Va. 1000. 

Witness already in jail 
Trial court did not err in refusing 
to sentence a defense witness for 
contempt of court for his refusal to 
testify, where witness was already 
in jail awaiting trial for murder and 
refused to testify on advice of coun¬ 
sel. 

La.—State v. Dooley, 23 So.2d 46, 208 
La. 203* 

20. Va.—Saunders v. Common¬ 

wealth, 45 S.E.2d 307, 186 Va. 1000. 
Peremptory order of arrest 
In prosecution for operating motor 
vehicle on public highway while un¬ 
der influence of intoxicants, record 
disclosed no evidence of contumacy 
on part of defendant or his witnesses 
which might have justified court in 
peremptorily ordering arrest of de¬ 
fendant and his witnesses during 
trial and requiring them to remain in 
custody. 

N.C.—State v. Simpson, 64 S.E.2d 
568, 233 N.C. 438. 

Intimidation 

Although temporary taking of 
government’s hostile witness by 
marshal was irregular, fact that 
witness remained uncooperative to- 
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proceeding to punish a recalcitrant witness for con- power to punish for contempt for refusal to testify 
tempt, 21 and the evidence, 22 and the order of com- is a plenary one and may be summarily exercised, 25 
mitment, 23 must show affirmatively that the witness and in a proceeding for contempt of court in failing 
refused to give legal and pertinent evidence, in a to obey a subpoena duces tecum, where respondent 
trial before the court or before some other court or admits his guilt and attempts to excuse his conduct, 
tribunal having a right to demand it. The accused no hearing need be had. 26 Where a judgment of 
in a contempt proceeding based on refusal to comply conviction and sentence for refusal of a witness 
with a subpoena ordinarily is entitled to an opportu- to testify before an administrative officer requires 
nity to be heard, 24 but it has also been held that the the witness to answer questions, the court should 


ward prosecution showed that he 
had not been intimidated by such 
action, and such action, therefore, 
was not error. 

U.S.—Feutralle v. U. S., C.A.Ga., 209 
F.2d 159. 

21. Cal.—Ex parte McLain, 221 F.2d 
323, 99 C.A.2d 274. 

Mont.—State v. District Court of 
Sixth Judicial Dist. in and for 
Park County, 236 P. 553, 73 Mont. 
297. 

Petition of Tax Commission 

In contempt proceeding- in district 
court against executor for refusal 
to obey subpoena of Tax Commission, 
which sought to determine whether 
testator’s property was subject to 
inheritance tax, petition should have 
shown that there was a reasonable 
basis for issuing subpoena, and 
should have shown what connection 
defendant had with testator’s estate; 
but it was not necessary for com- 
mission to allege its authority to 
investigate inheritance tax liability, 
or to allege ownership or value of 
property referred to in commissionls 
petition. 

Utah.—Mayers v. Bronson, 114 P.2d 
213, 100 Utah 279, 136 A.L.R. 698. 
ratal defect 

Where affidavit forming basis of 
proceeding for constructive contempt 
for failure to comply with order to 
produce certain books and papers 
merely stated as a conclusion that 
such books and papers were materi¬ 
al, and only statement of materiality 
in the order adjudging witness in 
contempt was by reference to the 
affidavit, the affidavit and order were 
fatally defective. 

Cal.—Ex parte McLain, 221 P.2d 
323, 99 C.A.2d 274. 

22. U.S.—Oceanic Transport Corp. 
of Monrovia v. Alcoa S. S. Co., 
D.C.N.Y., 129 F.Supp. 160. 

70 C.J. p 60 note 25. 

Burden of proof 

(1) A contempt proceeding for 
failing to respond to a subpoena to 
testify is one of strictest right, 
governed by legal rules, obtaining 
in the trial of criminal causes, that 
defendant is presumed to be inno¬ 
cent, that the moving party has the 
burden of proof, and that defend¬ 
ant's guilt must be proved beyond 
a reasonable doubt. 


U.S.—'U. S. v. Patterson, C.A.N.Y., 
219 F.2d 659. 

N.J.—In re Baer, 176 A. 686, 13 
N.J.Misc. 148. 

(2) Before a person not answering 
questions as witness can be punished 
for contempt right to such relief 
must be clearly established and if 
there is doubt as to whether peti¬ 
tioner has right to proceed in the 
manner adopted or whether witness’ 
conduct amounted to a contempt un¬ 
der attending circumstances, such 
doubt must be resolved in favor of 
witness. 

N.Y.—Application of Bromberger, 62 
N.Y.S.2d 47, 187 Misc. 593. 

Evidence at earlier trial 

In prosecution for contempt for 
failing to obey subpoena duces 
tecum, evidence which trial court 
heard at earlier trial, at which in¬ 
stant accused was present, was not 
required to be reintroduced in con¬ 
tempt proceeding. 

U.S.—Nilva v. U. S., C.A.N.D., 227 
F.2d 74, rehearing denied 228 F.2d 
134, certiorari granted 76 S.Ct. 650, 
350 U.S. 1005, 100 L.Ed. -■. 

Evidence held sufficient 

(1) In prosecution for contempt 
for failing to obey subpoena duces 
tecum, to sustain finding of wilful¬ 
ness. 

U.S.—Nilva v. U. S., supra. 

(2) To establish defendant’s de¬ 
liberate design to .contemn subpoenas 
requiring him to appear as a witness 
in criminal cases. 

N.J.—Appeal of Frank, 52 A.2d 694, 
135 N.J.Law 429. 

(3) To establish that witness who 
failed to appear in criminal cas® 
had no knowledge of order requiring 
her presence in court on day after 
that set in subpoena. 

Cal.—Ex parte Roberts, 37 P.2d 477, 
2 C.A.2d 70. 

Evidence held insufficient 

(1) To establish accused's guilt 
beyond reasonable doubt. 

N.J.—In re Baer, 176 A. 686, 13 N.J. 
Misc. 148. 

(2) To show that documents cov¬ 
ered by subpoena duces tecum were- 
in existence and in continued pos¬ 
session of witness. 

U.S.—Application of Patterson, C.A. 
N.Y., 219 F.2d 659. 
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(3) To adjudge witness guilty of 
civil contempt for failing to testify 
in bankruptcy proceeding on ground 
of danger to her health. 

U.S—Fox v. Capital Co., C.C.A.N.J., 
96 F.2d 684. 

23. Ill.—People v. Tavernier, 51 N. 
E.2d 528, 384 Ill. 388. 

Mo.—Novak v. Weismantel, App., 261 
S.W.2d 491. 

Documents 

Order adjudging a witness In con¬ 
tempt for failing to produce docu¬ 
ments covered by a subpoena duces 
tecum must affirmatively set forth 
the materiality and pertinency of 
the books and papers. 

Cal.—Ex parte McLain, 221 P.2d 323, 
99 C.A.2d 274. 

Uncertainty 

Where order of commitment in 
direct contempt proceedings made 
it uncertain whether witness was 
adjudged to be in 'direct contempt for 
refusing to answer questions read 
to him or because of refusing to 
answer questions on the trial, they 
being same questions witness had 
answered when testifying before 
grand jury, but there being nothing 
in order to identify them as being 
the same, order was insufficient to 
sustain commitment. 

Ill.—People v. Tavernier, 51 N.E.2d 
528, 384 Ill. 388. 

Setting forth questions asked 
An order or warrant of commit¬ 
ment in contempt proceedings based 
on refusal of witness to answer 
questions propounded to him in 
legal proceeding, must, in order to 
be valid, set forth questions asked 
and answers or statements in re¬ 
sponse thereto. 

Mo.—Novak v. Weismantel, App., 
261 S.W.2d 491. 

Journal entries held sufficient 
Kan.—Ferris v. Lockett, 267 P.2d 
190, 175 Kan. 704, reversed on 
other grounds Courtney v. Schroe- 
der, 75 S.Ct. 355, 348 U.S. 933, 99 
L.Ed. 732. 

24. N.J.—Snegon v. Consolidated 
Indemnity & Insurance Co., 175 A. 
785, 117 N.J.Eq. 325. 

25. Me.—Gendron v. Burnham, 82 
A.2d 773, 146 Me. 387, 38 A.L.R. 
2d 210. 

26. Mo.—In re West, 152 S.W.2d 69, 
348 Mo. 30. 
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pass on the question of constitutional immunity 
raised by the witness. 27 

Punishment. A judgment providing for punish¬ 
ment of witnesses in contempt of court for refusal 
to testify ordinarily is proper, 28 and such punish¬ 
ment may consist of a jail sentence, or a fine, or 
both. 29 Ordinarily, an order of commitment for 
failure to appear or testify is not a punishment for 
breach of any criminal law, but is a means of com¬ 
pelling obedience to lawful orders of the court, 30 
although it also has a punitive element, 31 and so its 
termination may properly be conditioned on perform¬ 
ance of the act required. 32 Likewise, a fine may 
properly be imposed for every day of refusal to obey 
the command of the court. 33 So, a witness who 
contumaciously refuses to answer a proper question, 
and is accordingly adjudged in contempt, may be 
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committed to jail until such time as he may answer, 34 
and until any fine which may be imposed on him is 
paid; 35 but unless otherwise provided by statute, a 
commitment for a fixed term is unauthorized and 
void, 36 and it is improper to direct coercive restraint 
of a recalcitrant witness after the close of the main 
trial. 37 Mere compliance with his duty is not, how¬ 
ever, an atonement by the witness for the contempt, 
and so, while it satisfies the coercive purpose of the 
commitment, it does not necessarily relieve him from 
punitive imprisonment for his contumaciousness. 38 

Under some statutes, the trial court has power, 
following close of a trial to sentence a witness for 
criminal contempt committed during the trial in 
refusing to answer questions properly propounded 
to him, 39 and in assessing the penalty, the court may 
properly consider the witness’ defiant and recal- 


27. U.S.—Graham v. TJ. S., C.C.A. 
Cal., 99 F.2d 746. 

28. Or:—Rust v. Pratt, 72 P.2d 533, 
157 Or. 505, appeal dismissed 58 
S.Ct. 648, 303 U.S. 621, 82 L.Ed. 
1084, Jennings v. Pratt, 58 S.Ct. 
648, 303 U.S. 621, 82 L.Ed. 1084, 
Abbott v. Pratt, 58 S.Ct. 648, 303 

U. S. 621, 82 L.Ed. 1084, and Tigert 

V. Pratt, 58 S.Ct 648, 303 U.S. 621, 
82 L.Ed. 1084. 

29. N.J.—Appeal of Frank, 52 A2d 
694, 135 N.J.Law 429. 

Statement in subpoenas that de¬ 
fendant was not to fail to appear 
as a witness in criminal cases under 
penalty of two hundred and fifty 
dollars fine did not prevent court, 
in contempt proceedings, from im¬ 
posing jail sentences in addition to 
fine. 

N.J.—Appeal of Frank, supra 

Punishment held not grossly exces¬ 
sive 

U.S.—Yates v. U. S., C.ACal., 227 F. 
2d 851, certiorari granted 76 S.Ct 

322, 350 U.S. 947, 100 L.Ed. - 

—Nilva v. U. S., C.A.N.D., 227 F.2d 
74, rehearing denied 228 F.2d 134, 
certiorari granted 76 S.Ct. 650, 350 

U.S. 1005, 100 L.Ed. --. 

Okl.—Harmon v. State, 60 P.2d 404, 
59 Okl.Cr. 267. 

30. U.S.—U. S. v. Yates, D.C.Cal., 
107 F.Supp. 412—U. S. v. Yates, 
D.C.Cal., 107 F.Supp. 408. 

70 C.J. p 60 note 27. 

Equitable power 

Power to coerce performance of 
legal duty by imprisoning witness, 
who refuses to answer certain ques- 
there remains reason to exercise 
in character, and exists for an 
equitable purpose. 

U.S.—'U. S. v. Yates, D.C.Cal., 107 
F.Supp. 412—U. S. v. Yates, D.C. 
Cal., 107 F.Supp. 408. 

Duration 

Power of a court to imprison a 


recalcitrant witness for civil con¬ 
tempt, in order to coerce answer 
from witness, endures as long as 
there remains reason to exercise 
the power. 

U.S.—U. S. v. Yates, D.C.Cal., 107 F. 
SUpp. 408. 

Provision of Civil Practice Act 

allowing imprisonment, until com¬ 
pliance, of subpoenaed witness who 
refuses to appear or to testify is 
coercive to compel testimony, while 
the contempt power is punitive. 

N.Y.—Application of Delehanty, 115 
N.Y.S.2d 602, 202 Misc. 33, affirmed 
115 N.Y.S.2d 614, 280 App.Div. 542, 
affirmed 108 N.E.2d 46, 304 N.Y. 
725, 727. 

31. U.S.—'Wilson v. U. S., C.C.A. 
Del., 65 F.2d 621. 

Kan.—Hanson v. Sward, 140 P. 100, 
92 Kan. 1. 

32. U.S.—Brunner v. U. S., C.A.Cal., 
190 F.2d 167, reversed on other 
grounds 72 S.Ct 674, 343 U.S. 918, 
96 L.Ed. 1332. 

Allen Bradley Co. v. Local Union 
No. 3, International Brotherhood 
of Electrical Workers, D.C.N.Y., 
29 F.Supp. 759. 

Ariz.—Chitwood v. Eyman, 248 P.2d 
884, 74 Ariz. 334. 

Conn.—McCarthy v. Clancy, 148 A. 

551, 110 Conn. 482. 

Opportunity to purge contempt 
Judgment committing witnesses to 
jail until they purged themselves of 
contempt, but in no event for a 
period longer than six months, was 
not inoperative on ground that at 
time of appeal from order dismiss¬ 
ing writ of habeas corpus sought by 
witnesses there was no opportunity 
for them to purge themselves, where 
an opportunity to purge themselves 
had been afforded, but they had not 
taken advantage of it. 

Or.—Rust v. Pratt, 72 P.2d 533, 157 
Or. 505, appeal dismissed 58 S.Ct. 
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648, 803 U.S. 621, 82 L.Ed. 1084, 
Jennings v. Pratt, 58 S.Ct. 648, 
303 U.S. 621, 82 L.Ed. 1084, Abbott 
V. Pratt, 58 S.Ct. 648, 303 U.S. 621, 
82 L.Ed. 1084, and Tigert v. Pratt, 
58 S.Ct. 648, 303 U.S. 621, 82 L.Ed. 
1084. 

33. N.J.—Snegon v. Consolidated 
Indemnity & Insurance Co., 175 
A. 785, 117 N.J.Eq. 325. 

34. Ariz.—Chitwood v. Eyman, 248 
P.2d 884, 74 Ariz. 334. 

70 C.J. p 60 note 30. 

35. Kan.—Ex parte Hanson, 105 P. 
694, 80 Kan. 783. 

36. Mo.—Ex parte Creasy, 148 S.W. 
914, 243 Mo. 679, 41 L.R.A.,N.S., 
478. 

37. U.S.—Yates v. U. S., C.A.Cal., 
227 F.2d 844. 

Order no longer in effect 

Where decree had finally disposed 
of case, order by which defendant 
was adjudged to be in contempt of 
court for failure to answer ques¬ 
tions was no longer in effect. 

Ill.—Tegtmeyer v. Tegtmeyer, 53 N. 
E.2d 487, 321 Ill.App. 573. 

38. U.S.—Wilson v. U. S., C.C.A. 
Del., 65 F.2d 621. 

39. U.S.—Yates v. U. S., C.A.Cal., 
227 F.2d 851, certiorari granted 
76 S.Ct 322, 350 U.S. 947, 100 L.Ed. 

Second contempt 

On appeal from judgment sen¬ 
tencing accused convicted in crimi¬ 
nal prosecution to imprisonment for 
contempt during prosecution for re¬ 
fusal to answer questions propound¬ 
ed to her on cross-examination, 
while she was already under re¬ 
straint for contempt to answer other 
questions, record established that 
sentence based on second contempt 
was imposed as punishment and not 
to coerce testimony. 
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citrant attitude. 40 A witness who has once refused 
to testify in a criminal case, and has been sentenced 
for contempt, cannot be recalled in the same case 
and again be sentenced for his refusal for a second 
time to answer the same question, where the consti¬ 
tutional provision limiting the power of the court 
to punish for contempt contemplates that there must 
be two separate and distinct acts in order to inflict 
two separate punishments; 41 but after the recal¬ 
citrant witness has served his sentence, he may be 
punished again if he afterwards repeats the of¬ 
fense. 42 In other words, separate and distinct acts 
of contumacious and willful refusal to answer legal 
and proper questions are separate and distinct acts 
of criminal contempt, even though the witness may 
already have been punished for refusal to answer the 
same, or substantially the same, questions. 43 How¬ 
ever, the refusal to answer three separate questions 
on the same subject on the one occasion of giving 
testimony constitutes but a single contempt rather 
than three separate acts of contempt. 44 

Where a question accompanied by substantial 
doubt is involved, the court will afford an embar- 
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rassed witness reasonable opportunity to have the 
question of contempt settled before actual confine¬ 
ment shall occur, and the witness may then have 
his determination of relevancy and materiality of 
the evidence sought by proper application to the 
court whose duty it would be to review the ruling. 46 
A statute providing for service of subpoenas on 
citizens residing or sojourning abroad to appear as 
witnesses, and for seizure of a witness’ property 
to satisfy a judgment for contempt, on proof of 
service and failure to appear is not invalid. 46 Re¬ 
spondent in the contempt proceeding may be liable 
for the costs of the proceeding, including counsel 
fees. 47 

Review . An order adjudging a witness in con¬ 
tempt and directing his commitment is properly re¬ 
viewed by writ of error. 48 It has been held that an 
order adjudging a defendant guilty of criminal con¬ 
tempt for refusal to obey a subpoena is not appeal- 
able, and that the proper remedy is by certiorari or 
a proceeding in the nature of certiorari. 49 A sen¬ 
tence for contempt of court for refusal to answer 
questions cannot be tested by exceptions. 50 On re- 


U.S.—Yates v. U. S., C.A.Cal., 227 
F.2d 851, certiorari granted 76 S. 
Ct. 322, 350 U.S. 947, 100 L.Ed. -, 

40. U.S.—Yates v. U. S., C.A.Cal., 
227 F.2d 851, certiorari granted 76 
S.Ct. 322, 350 U.S. 947, 100 L.Ed. 

Mitigation of sentence 

Where accused in criminal prose¬ 
cution was held in commitment for 
contempt for refusing to answer 
questions propounded to her on 
cross-examination and was later 
again held m contempt, while in 
commitment for refusal to answer 
questions, for refusing to answer 
second set of questions, and commit¬ 
ment for first contempt continued 
until jury was discharged, on ac¬ 
cused’s conviction in main cause, 
accused was not entitled to have 
time spent in confinement during 
trial applied in mitigation of sen¬ 
tence imposed for contempt in re¬ 
fusing to answer second set of 
questions. 

U.S.—Yates v. U. S., C.A.Cal., 227 F. 
2d 851, certiorari granted 76 S.Ct. 
322, 350 U.S. 947, 100 L.Ed. -, 

41. La.—State v. Gray, 72 So.2d 3, 
225 La. 38. 

42. La.—State v. Gray, supra. 

43. N.Y.—In re Amato, 124 N.Y.S. 
2d 726, 204 Misc. 454. 

44. Ohio.—Fawick Airflex Co. v. 
United Elec. Radio & Mach. Work¬ 
ers of America, Local 735, C.I.O., 
App., 92 N.E.2d 431, appeal dis¬ 
missed 93 N.E.2d 480, 154 Ohio St. 
206. 

45. Wis.—State ex rel. St. Mary’s 


Hospital v. Industrial Commission, 
27 N.W.2d 478, 250 Wis. 516. 

46. U S.—Blackmer v. U. S., App.E. 
C., 52 S.Ct. 252, 284 U.S. 421, 76 
L.Ed. 375. 

Abandonment of seizure 

Where witness residing abroad 
was adjudged guilty of contempt in 
two criminal cases, seizure of wit¬ 
ness’ property in United States in 
first case as security for fine was 
not abandoned by seizure of same 
property under order in second case. 
U.S.—Blackmer v. U. S., supra. 

47. N.J.—Snegon v. Consolidated 
Indemnity & Insurance Co., 175 A. 
785, 117 N.J.Eq. 325. 

48. U.S.—'U. S. v. 155 Cases of In¬ 
toxicating Liquor, C.C.A.N.Y., 297 
F. 411. 

Validity of subpoena 

Where subpoena violated by wit¬ 
ness was made part of record on 
appeal from contempt judgment, va¬ 
lidity of subpoena was a question of 
law appearing on face of record, and 
hence reviewable on assignment of 
error complaining only of signing 
the judgment. 

N.C.—State v. Black, 59 S.E.2d 621, 
232 N.C. 154. 

Reversal 

(1) On appeal from order sentenc¬ 
ing accused who had been convicted 
for conspiracy to violate Smith Act, 
to imprisonment following service of 
sentence in main cause, for contempt 
in refusing to answer questions pro¬ 
pounded to her in cross-examination, 
failure of record to show that ac¬ 
cused had been notified at trial that 
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he could be subjected to definite 
penalty for contempt in addition to 
coercive restraints applied during 
process of trial required reversal of 
conviction. 

U.S.—Yates v. U. S., C.A.Cal., 227 
F.2d 848. 

(2) Order adjudging defendant 
corporation in contempt, striking 
answer, and awarding judgment to 
plaintiffs as on default in pleading, 
was reversed on condition that cor¬ 
poration pay one hundred dollars 
and stipulate that manager of apart¬ 
ment house in which plaintiff was 
allegedly injured should submit to 
examination before trial, since court 
would assume absence of willful de¬ 
fault where all of corporation's offi¬ 
cers had been or were in foreign 
country, although there was delin¬ 
quency in omission of one of its 
officers to attend on examination be¬ 
fore trial. 

NT.Y.—Shier v. President Land Co., 
288 N.Y.S. 161, 248 App.Div. 640. 

49. N.Y.—In re Mintz, 28 N.Y.S.2d 
54, 262 App.Uiv. 86. 

Certiorari 

Where facts on which circuit court 
adjudged witness in contempt of 
court for failure to answer were 
spread on the minutes and embodied 
in the judgment, soundness of ruling 
of the court was presented for re¬ 
view on petition to supreme court 
for certiorari. 

Ala.—Ex parte Bullen, 181 So. 498, 
236 Ala. 56. 

50. Me.—Gendron v. Burnham, 82 A. 
2d 773, 146 Me. 387, 38 A.L.R.2d 210. 



97 C.J.S. 


view of an order committing a witness for direct 
contempt for refusing to answer questions, the 
burden is on those defending entry of the order to 
have it contain facts sufficient to show that the 
court was warranted in entering the order. 51 The 
reviewing court may not pass on the propriety of 
the order adjudging the witness guilty of contempt, 
where the order is not reproduced in the transcript. 52 

§ 28. Damages, Penalties, and Criminal Lia¬ 
bility for Failure to Obey Subpoena 

a. Damages 

b. Penalty or forfeiture 

c. Criminal liability 

a. Damages 

Where a witness fails to appear and testify In obe¬ 
dience to a subpoena served on him, he may be liable to 
the party at whose instance he was summoned for any 
damages which result from his default. 

The failure or omission of a witness to appear 
and testify in obedience to a subpoena served on him 
renders him liable to the party at whose instance he 
was summoned for any damages which result from 
his default, 53 including damages resulting from a 
postponement of the trial in consequence of his 
nonattendance ; 54 and the fact that the court refused 
to punish the witness for contempt, but accepted his 
excuse for failing to attend, is no answer to an ac¬ 
tion for damages for such nonattendance. 55 The 
right conferred by statute with respect to forfeiture 
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may be asserted as soon as the disobedience occurs 
without awaiting and regardless of the outcome of 
the action in which the witness is subpoenaed. 56 

It is incumbent on one seeking to recover dam¬ 
ages to show that he suffered some injury because 
of the witness* failure to attend. 57 Thus, in order 
to enable one to recover damages for the postpone¬ 
ment of a trial, it must appear that the failure to 
try the cause was on account of the witness* ab¬ 
sence; 58 and where the fact which he desired to 
prove by the defaulting witness could have been 
proved in another way, no right to recover damages 
exists. 59 A complaint, in an action for damages, is 
insufficient where it does not disclose the nature of 
the cause in which the witness was subpoenaed, or 
the relevance or materiality of the evidence which 
was expected to be elicited from him. 60 

b. Penalty or Forfeiture 

Under statutes so providing, a witness who fails to 
attend at a trial or hearing in obedience to a subpoena 
served on him becomes subject to a penalty, or liable to 
a forfeiture of a prescribed amount to the party ag¬ 
grieved by his default. 

In some jurisdictions, under statutes so provid¬ 
ing, a witness who fails to attend at a trial or hear¬ 
ing in obedience to a subpoena served on him becomes 
subject to a penalty, 61 or liable to a forfeiture of a 
prescribed amount to the party aggrieved by his 
default, 62 provided, ordinarily, his evidence is ma¬ 
terial. 63 Such right may be asserted as soon as the 


61. Ill.—People v. Tavernier, 51 N. 
E.2d 528, 384 Ill. 388. 

52. N.J.—Zinkerman v. Taft Stores, 
104 A.2d 617, 30 N.J.Super. 322. 

53. Cal.—Church v. Payne, 92 P.2d 
406, 35 C.A.2d Supp. 752. 

70 C.J. p 60 note 35. 

Items of cost 

A plaintiff who was entitled as an 
aggrieved party to recover damages 
from adverse party for noncompli¬ 
ance with subpoena demanding at¬ 
tendance for taking of deposition in 
action pending between the parties 
could recover in action items of dam¬ 
ages which were allegedly proper 
items of cost in action in which depo¬ 
sition was being taken, but double 
recovery would not be permitted and 
recovery as damages would preclude 
recovery as costs in other action. 

Cal.—Church v. Payne, supra. 

54. Mich.—Prentiss v. Webster, 2 
Dougl. 5. 

55. Mich.—Prentiss v. Webster, su¬ 
pra. 

56. CaL—Church v. Payne, 92 P.2d 
406, 35 C.A.2d Supp. 752. 

57. Cal.—Churbh v. Payne, supra. 

70 C.J. p 61 note 39. 


Inability Incurred but not paid 

Disobedience of subpoena command¬ 
ing attendance before notary public 
for taking of deposition was not a 
“breach of contract" but was a “tort," 
and the applicable rule of damages 
recoverable by party aggrieved was 
that applicable to actions in tort un¬ 
der which recovery might be had for 
amount of liability, incurred but not 
paid, for reasonable and necessary ex¬ 
penses caused by wrongful act com¬ 
plained of. 

Cal.—Church v. Payne, supra. 

58. N.Y.—Hurd v. Swan, 4 Den. 75. 

58. N.Y.—Heermans v. Williams, 11 

Wend. 636. 

Evidence on prior trial 

Where no information in corporate 
defendant’s stock book, not produced 
in response to subpoena duces tecum 
in previous action against such de¬ 
fendant, would have materially af¬ 
fected plaintiff's claim, and informa¬ 
tion therein was available to plain¬ 
tiff from other documents received in 
evidence on prior trial, plaintiff could 
not recover damages for defendant’s 
failure to produce such book. 

N.Y.—Levi v. Near East Rug Co., 67 

N.Y.S.2d 454. 


60. Cal.—Nolan v. Grider, 67 P. 9, 
135 C. 49. 

61. Tenn.—Rhinehart v. State, 117 S. 
W. 508, 121 Tenn. 420, 17 Ann.Cas. 
254. 

62. Cal.—Church v. Payne, 92 P.2d 
406, 35 C.A2d Supp. 752. 

70 C.J. p 61 note 46. 

Additional punishment 

Forfeiture provided by statute re¬ 
quiring that witness disobeying sub¬ 
poena, forfeit a certain amount and 
damages to party aggrieved is in ad¬ 
dition to the punishment for con¬ 
tempt authorized by statute permit¬ 
ting court to punish as a contempt 
noncompliance with order requiring 
attendance under a subpoena and no 
election between them is required, 
so that either or both under proper 
circumstances may be enforced for 
the same disobedience. 

Cal.—Church v. Payne, supra. 

Liberal construction of statute 
Cal.—Church v. Payne, supra. 

63. Or.—Lombard v. Smith, 60 P. 
388, 707, 37 Or. 23. 

70 C.J. p 61 note 47. 

Testimony by deposition 

Testimony which motorist might 
give by deposition in action against 
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disobedience occurs without awaiting and regard¬ 
less of the outcome of the action in which the wit¬ 
ness is subpoenaed. 64 Unless otherwise provided by 
the statute, it is not necessary, to entitle a party to 
maintain an action for such a penalty or forfeiture, 
that the failure to attend shall have been willful, 65 
or that a jury shall have been impaneled and sworn 
in the cause in which the witness was subpoenaed; 66 
and even where the liability is imposed only in cases 
of willful failure to obey the subpoena, an intentional 
failure, as distinguished from an accidental or un¬ 
avoidable one, is all that need be shown. 67 The 
statute may authorize a forfeiture for disobedience 
of a subpoena although no court order directing at¬ 
tendance under the subpoena has been issued. 68 

Proceedings for enforcement Proceedings to 
enforce a penalty or forfeiture against a defaulting 
witness must, of course, be in compliance with the 
statute providing therefor, 69 as by a motion in the 
name of the state, 70 or by judgment nisi and scire 
facias thereon, 71 or by an ordinary civil action in¬ 
stituted by the party injured by the witness' dis¬ 
obedience. 72 The liability incurred by a witness in 
default is several in its nature, and the remedy to 
enforce it is against him alone, and cannot be united 
with a proceeding against other witnesses in similar 
default. 73 In proceedings against a defaulting wit¬ 


ness it must be made to appear that he was properly 
subpoenaed, 74 and that the subpoena was served at 
the proper time, 75 and that his fees and expenses 
were paid or tendered to him, where necessary. 76 

A scire facias should set out the subpoena, either 
verbatim or substantially, 77 show at what day and 
term the witness was bound to appear, 78 set out 
in substance the judgment nisi against the witness, 79 
and state distinctly the legal grounds of his lia¬ 
bility, 80 and must be properly served on him; 81 but 
a demurrer which does not state any specific ob¬ 
jection to a scire facias should be overruled. 82 It 
has been held that a defaulting witness, at least 
in a civil case, may on scire facias excuse himself 
for his failure to attend by his own oath; 83 but 
there is also authority to the contrary. 84 

Setting aside a verdict for one party as a penalty 
for his noncompliance with a subpoena duces tecum 
ordinarily is improper. 86 

c. Criminal Liability 

Under a statute making it a misdemeanor for a 
witness to refuse, without reasonable cause, to obey a 
subpoena, or to be sworn and interrogated, or to produce 
books or papers required, the question whether the de¬ 
fault or disobedience of a witness is without reasonable 
cause is for the court to determine. 

Under a statute making a witness who refuses. 


her by bicyclist for personal injuries 
would be “material testimony," and 
motorist could not avoid forfeiture 
for noncompliance with subpoena re¬ 
quiring attendance for taking of dep¬ 
osition on ground that it was not 
shown that she could give “material 
testimony." 

Cal.—Church v. Payne, 92 P.2d 406, 35 
O.A.2d Supp. 752. 

64. Cal.—Church v. Payne, supra. 

65. N.C.—In re Pierce, 79 S.E. 507, 
163 N.C. 247. 

Tenn.—State v. Thomas, 11 Lea 113. 

66. N.T.—Hurd v. Swan, 4 Den. 75. 

67. N.C.—In re Pierce, 79 S.E. 507, 
163 N.C. 247. 

68. Cal.—Church v. Payne, 92 P.2d 
406, 35 C.A.2d Supp. 752. 

69. Ala.—Durden v. State, 32 Ala. 
579. 

70. Tenn.—Rhinehart v. State, 117 
S.W. 508, 121 Tenn. 420, 17 Ann. 
Cas. 254. 

71. Tenn.—Rogers v. Goins, 32 S.W. 
197, 95 Tenn. 361. 

70 C.J. p 61 note 54. 

72. Cal.—Nolan v. Grider, 67 P. 9, 
135 C. 49. 

70 C.J. p 61 note 55. 

Showing right to suit 
A complaint in an action to recover 
the statutory penalty and damages 


for alleged disobedience to a sub¬ 
poena duces tecum issued by a no¬ 
tary to take evidence in a case pend¬ 
ing in the justice’s court, which does 
not state any facts showing the na¬ 
ture of the pending case, or the rel¬ 
evancy of the instruments described 
in the subpoena, or the materiality of 
the testimony of the witness to any 
issue in the case, does not show that 
plaintiff is a “party aggrieved,” or 
that he has “sustained damages,” 
within the meaning of the code, and 
does not state a cause of action. 

Cal.—Nolan v. Grider, supra. 

73. Tenn.—Nelson v. Ewell, 2 Swan 
271. 

74. Vt.—Mattock v. Wheaton, 10 Vt. 
493. 

70 C.J. p 61 note 57. 

75. Tenn.—Dickenson v. Kincaid, 11 
Humphr. 72. 

76. N.T.—McKeon v. Lane, 1 N.T. 
Super. 319. 

Hurd v. Swan, 4 Den. 75. 

77. Tenn.—Smith v. Barger, 9 Yerg. 
322. 

70 C.J. p 62 note 60. 

78. Ala.—Emanuel v. Ketchum, 21 
Ala. 257. 

Tenn.—State v. Lacy, 3 Humphr. 225. 

79. Miss.—Gwynn v. State, 1 So. 237, 
64 Miss. 324. 

70 C.J. p 62 note 62. 
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80. Tenn.—Knott v. Smith, 2 Sneed 
244—State v. Lacy, 3 Humphr. 225. 

81. Ala.—Catoe v. Harrison, 3 Port. 
219. 

70 C.J. p 62 note 64. 

82. Ala.—Pomeroy v. State, 40 Ala. 
63. 

83. Ala.—Livingston v. Lucas, 6 Ala. 
147. 

84. Tenn.—Duke v. Given, 4 Yerg. 
478. 

85. N.Y.—Johnston v. City of New 
York, 121 N.Y.S.2d 322, 281 App. 
Div. 1023, affirmed 120 N.E.2d 220, 
306 N.Y. 947. 

Disobedience to orders of court as 
warranting: 

Dismissal of action see Dismissal 
and Nonsuit § 59. 

Striking of pleading see Pleading 
§ 462 f. 

Reasonable compliance 

On issue whether verdict should be 
set aside for noncompliance with sub¬ 
poena duces tecum, evidence showed 
that subpoena served differed ma¬ 
terially from that approved by court 
and that there had been reasonable 
compliance with the subpoena as ap¬ 
proved. 

N.Y.—Johnston v. City of New York, 
supra. 
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without reasonable cause, to obey a subpoena, or to 
be sworn and interrogated, or to produce books or 
papers required, guilty of a misdemeanor, the ques¬ 
tion whether the default or disobedience of a wit¬ 
ness is without reasonable cause is for the court 
,to determine. 86 A witness who refuses to answer 
questions properly asked him at a hearing or in¬ 
vestigation conducted by a magistrate may be guilty 
of obstructing justice, a misdemeanor at common 
law. 87 The essence of the crime under the abscond¬ 
ing witness statute is in the intent to defeat the 
ends of public justice. 88 Conviction for violation 
of the absconding witness statute is not justified 
where it does not appear that defendant was served 
with the subpoena. 89 Under statutes imposing crim¬ 
inal liability for failure to comply with a subpoena, 
the process must show on its face that it was issued 
for some person or party having the right thereto, 
otherwise it is nugatory and disobedience of its 
mandate involves no penalty. 90 Ordinarily, a court 
will not imprison a witness for failure to produce 
documents which he does not have unless he is 
responsible for their unavailability or is impeding 
justice by not explaining what happened to them. 91 

§ 29. Attachment 

a. In general 

b. Necessity for service of, and dis¬ 

obedience to, subpoena 

c. Proceedings for attachment 

a. In General 

An attachment may issue to compel the attendance 


of a witness who has been duly subpoenaed and fails to 
attend in response to the writ, and where a witness ap¬ 
pears in response to a subpoena duces tecum, but neg¬ 
lects or refuses to produce the papers or books which 
he was commanded to bring with him, the party at whose 
instance the subpoena was issued may be allowed to 
proceed by attachment. 

Where a witness who has been duly subpoenaed 
fails to attend in response to the writ, an attachment 
may issue against him to compel his attendance; 92 
and where a witness appears in response to a sub¬ 
poena duces tecum, but neglects or refuses to pro¬ 
duce the papers or books which he was commanded 
to bring with him, the party at whose instance the 
subpoena was issued may be allowed to proceed by 
attachment. 93 The issuance of an attachment is 
not, however, a necessary consequence of nonat¬ 
tendance in obedience to a subpoena, 94 or a matter of 
absolute right, 95 and the court is not bound to or¬ 
der the attachment of the witness ex mero motu on 
his failure to appear, 96 but the matter rests in the 
discretion of the court, 97 which, in denying an ap¬ 
plication, may charge applicant with costs where 
it was improvidently made. 98 Thus, an attachment 
may be refused where a satisfactory reason for 
nonattendance is shown, 99 as where the witness is 
sick and unable to attend court. 1 Similarly, an at¬ 
tachment may properly be refused where its neces¬ 
sity or usefulness is not made to appear, as where 
it is not shown what is expected to be proved by 
the witness, 2 or that his testimony will be material, 3 
or where the testimony which he is expected to give 
is cumulative only, 4 or for any reason not admissi- 


86. N.Y.—Dunham v. Ottinger, 154 
KB. 298, 243 N.T. 423, error dis¬ 
missed 48 S.Ct. 212, 276 U.S. 592, 
72 L.Ed. 721. 

87. Pa.—Commonwealth v. Har¬ 
greaves, 50 Pa.Dist & Co. 641. 

88. Pa.—Commonwealth v. Wilson, 
44 A.2d 520, 158 Pa.Super. 198. 

89. Pa.—Commonwealth v. Wilson, 
supra. 

90. Pa.—Commonwealth v. Wilson, 
supra. 

91. U.S.—U. S. v. Bryan, App.D.C., 70 
S.Ct. 724, 339 U.S. 323, 94 Lr.Ed. 884, 
rehearing denied 70 S.Ct. 1018, 339 
U.S. 991, 94 L.Ed. 1391. 

92. Del.—Haas v. Jones, 93 A.2d 915, 
8 Terry 415. 

Ohio.—Raible v. Raydel, App., 110 K 
E.2d 431. 

Okl.—Cornett v. State, 250 P.2d 55, 
96 Okl.Cr. 125. 

70 C.J. p 62 note 71. 

93 . N.Y.—In re O'Toole’s Estate, 
Tuck.Surr. 39. 

94. U.S.—U. S. v. Cooper, C.C.Pa. f 25 


F.Cas.No.14,861, 4 Dali. 341, 1 L.Ed. 
859. 

Colo.—Corpus Juris quoted in Gottes- 
leben v. Luckenbach, 231 P.2d 958, 
959, 123 Colo. 429. 

In quo warranto charging monop¬ 
olistic conspiracy, refusal to issue 
bench warrants to bring in sub¬ 
poenaed witnesses residing outside of 
county where action was being tried 
was not error, since action in nature 
of quo warranto is a civil and not a 
criminal remedy. 

Wash.—State ex rel. Hamilton v. 
Standard Oil Co. of California, 68 
P.2d 1031, 190 Wash. 496. 

95. Ala.—Jarvis v. State, 126 So. 
127, 220 Ala. 501. 

Colo.—Corpus Juris quoted in Gottes- 
leben v. Luckenbach, 231 P.2d 958, 
959, 123 Colo. 429. 

96. Colo.—Corpus Juris quoted in 
Gottesleben v. Luckenbach, 231 P. 
2d 958, 959, 123 Colo. 429. 

Ala.—Jarvis v. State, 126 So. 127, 
220 Ala. 501. 

97. Ala.—Braseale v. StaTe, 163 So. 
15, 26 Ala.App. 519. 
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Colo.—Corpus Juris quoted in Gottes¬ 
leben v. Luckenbach, 231 P.2d 958, 
959, 123 Colo. 429. 

Ill.—Jones v. Goodfnend, 55 KE.2d 
293, 323 Ill.App. 284. 

70 C.J. p 62 note 78. 

Refusal to order attachment held er¬ 
ror 

Okl.—Cornett v. State, 250 P.2d 55, 
96 Okl.Cr. 125. 

98. N.Y.—Chalmers v. Melville, 1 E. 
D.Smith 502. 

70 C.J. p 62 note 79. 

99. U.S.—Ex parte Beebees, C C.Pa., 
3 F.Cas.No.1,220, 2 Wall.Jr. 127. 

70 C.J. p 62 note 80. 

1. S.C.—State v. Waring, 95 S.E. 143, 
109 S.C. 52. 

70 C.J. p 62 note 81. 

2. Cal.—People v. Marseiler, 11 P. 
503, 70 C. 98. 

3. Cal.—People v. Marseiler, supra. 
70 C.J. p 63 note 85. 

4. Ark.—St. Louis & S. F. R. Co. v. 
Kilpatrick, 54 S.W. 971, 67 Ark. 47. 

70 C.J. p 63 note 86. 
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tie, 5 or where it is not shown that he is within the 
jurisdiction of the court, 6 or that his presence can 
be obtained if an attachment is issued, 7 or, in the 
case of a female witness, where it is not shown why 
her testimony could not be secured by deposition, 8 
or wherein her deposition already on file does not 
make a full disclosure of the facts ; 9 and an attach¬ 
ment for a witness called to substantiate grounds 
set up for a new trial is properly refused where due 
diligence was not used to secure the attendance of 
the witness for the trial. 10 

As due process of law . No denial of due process 
of law results from the attachment of a witness and 
bringing him before the court or officer by whom his 
presence is required for the sake of obtaining his 
evidence. 11 

b. Necessity for Service of, and Disobedience 
to, Subpoena 

As a general rule, an attachment to compel the at¬ 
tendance of a witness cannot issue unless, or until, the 
witness has been duly served with a proper subpoena, 
with a tender or payment of his fees and expenses where 
necessary, and has failed to appear in obedience to the 
direction of the writ, or is otherwise in contempt of the 
court by failing or refusing to obey its mandate. 

A court has power, in the exercise of a sound 
discretion, to issue an attachment or warrant for 
the arrest of one whose testimony is needed as a 
witness, without a previous subpoena, where there 
is good reason to believe that otherwise the witness 
will not be forthcoming. 12 As a general rule, how¬ 
ever, an attachment to compel the attendance of a 
witness cannot issue unless, or until, the witness has 
been duly served with a proper subpoena, with a 
tender or payment of his fees and expenses where 


necessary, and has failed to appear in obedience to 
the direction of the writ, 13 or is otherwise in con¬ 
tempt of the court by failing or refusing to obey 
its mandate, 14 except where the legal formalities of 
serving the subpoena have been waived or dispensed 
with by the witness. 15 Moreover, the party seeking 
the attachment must have subpoenaed the witness, 16 
and it is not sufficient that he has been subpoenaed 
by the adverse party. 17 Where a statute permits the 
deposition of particular classes of witnesses to be 
used in place of their testimony ore tenus, a witness 
belonging to one of such classes should not be 
compelled by attachment to attend at the trial un¬ 
less he has failed, when duly summoned, to appear 
and give his deposition. 18 

c. Proceedings for Attachment 

The party desiring the issuance of an attachment to 
compel the attendance of an absent witness must make 
proper application therefor, and an attachment issued by 
a federal court should be directed to the marshal of the 
court by which the attachment is issued, even though 
the witness lives In another district. 

It is incumbent on the party desiring the issuance 
of an attachment to compel the attendance of an 
absent witness to apply therefor; 19 but a written 
application is not necessary, an application in open 
court being sufficient. 20 It has been held that, in a 
criminal case, accused’s application for' an attach¬ 
ment for a witness should not be denied merely be¬ 
cause it does not recite the facts expected to be 
proved by the witness, but only states their materiali¬ 
ty as a conclusion of law. 21 

To whom directed . An attachment issued by a 
federal court to compel the attendance of a witness 
should be directed to the marshal of the court by 


5. Mass.—Ex parte Wallace, 163 N. 
E. 870, 265 Mass. 101. 

6. La.—State v, Crispino, 98 So. 623, 
154 La. 1013. 

7. La.—State v. Crispino, supra. 

8. Tex.—City of Dallas v. Lentz, 
Civ.App., 81 S.W. 55. 

8. Tex.—City of Dallas v. Lentz, su¬ 
pra. 

10. La.—State v. Johnson, 7 So. 670, 
41 La.Ann. 574. 

11. N.Y.—In re Union Bank of 
Brooklyn, 133 N.Y.S. 62, 147 App. 
Div. 593, reversed on other grounds 
97 N.E. 737, 204 N.Y. 313. 

12. U.S.—Barry v. U. S. ex rel. Cun¬ 
ningham, Pa., 49 S.Ct. 452, 279 U.S. 
597, 73 L.Ed. 867. 

13 . Conn.—Burley v. Davis, 46 A.2d 
417, 132 Conn. 631. 

N.Y.—Otto v. Levy, 279 N.Y.S. 462, 
244 App Div. 349. 

70 C.J. p 63 note 97. 


Service by party 

Where party obtained a subpoena 
for a witness from the clerk and 
served it personally, but a subpoena 
was not served by the marshal, the 
party was not entitled to the issu¬ 
ance of an atta'Shment for the ab¬ 
sent witness. 

U.S.—Samples v. U. S., C.C.A.Ala., 121 
F.2d 263, certiorari denied 62 S.Ct. 
129, 314 U.S. 662, 86 L.Ed. 530. 

Indorsement 

A witness not residing in county 
could not be compelled to attend, un¬ 
less served with subpoena on which 
trial judge had indorsed order for 
attendance of such witness, and such 
witness served with subpoena not in¬ 
dorsed as required was not subject to 
attachment. 

Okl.—Simmons v. State, 98 P.2d 623, 
68 Okl.Cr. 337. 

14. Ala.—Myers v. State, 95 So. 331, 
19 Ala.App. 98. 


In civil oases, body attachment to 
compel presence of witness may issue 
only on contempt or charge thereof, 
unless otherwise authorized by stat¬ 
ute. 

N.Y.—Otto v. Levy, 279 N.Y.S. 462, 
244 App.Div. 349. 

15. Pa.—Feree v. Strome, 1 Yeates 
303. 

16. Minn.—Beaulieu v. Parsons, 2 
Minn. 37. 

17. Minn.—Beaulieu v. Parsons, su¬ 
pra. 

18. Ark.—St. Louis & S. F. R. Co. v. 
Kilpatrick, 54 S.W. 971, 67 Ark. 47. 

19. Pa.—Knight's Lessee v. Pechen, 
1 Yeates 18. 

70 C.J. p 63 note 5. 

20. Tex.—Belton v. State, 7 S.W.2d 
1076, 110 Tex.Cr. 142. 

21. Tex.—Moore v. State, Cr., 33 S. 
W. 980. . 
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which the attachment is issued, 22 even though the 
witness lives in another district. 23 

A return of an attachment for a witness in a 
criminal case that he “could not he found” is insuffi¬ 
cient, as the officer should state what inquiry and 
search he made. 24 

§ 30. Habeas Corpus Ad Testificandum 

a. In general 

b. Application for writ, and issuance 

c. Compliance and enforcement 

d. Quashal of writ 

a. In General 

The attendance as a witness of a person lawfully 
restrained of his liberty, as where he is in prison, may 
be secured by means of a writ of habeas corpus testifican¬ 
dum, which is directed to the custodian of the witness, 
and requires him to have the body of the witness in court 
at the time of the trial in order that such witness may 
give his testimony* 

Where a person whose attendance as a witness is 
desired is lawfully restrained of his liberty, as 
where he is in prison, or in an insane asylum, his 
attendance is secured by means of a writ of habeas 
corpus ad testificandum, which -is directed to the cus- 
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todian of the witness, and requires him to have the 
body of the witness in the court at the time of the 
trial in order that such witness may give his testi¬ 
mony. 25 Such writ is available where a person un¬ 
der detention wishes to testify for himself, as well 
as where his testimony is desired by another, 26 and, 
except as otherwise provided by statute, where he is 
serving a sentence as well as where he is awaiting 
trial. 27 The power to issue such process is inherent 
in the courts, 28 although subject to regulation by 
statute. 29 In some jurisdictions, such power has 
been confirmed by statute, 30 but in others the stat¬ 
utes have superseded it. 31 A United States com¬ 
missioner has no power to issue a writ of habeas 
corpus ad testificandum. 32 The power of a federal 
justice or judge to issue a writ of habeas corpus ad 
testificandum in vacation is doubtful. 33 

b. Application for Writ, and Issuance 

A writ of habeas corpus ad testificandum may be 
issued, in the discretion of the court, only after timely 
application therefor to the court or judge, on proof of the 
materiality of the testimony, and of the necessity of the 
attendance of the prisoner. 

In order to procure the issuance of a writ of 
habeas corpus ad testificandum, it is necessary to 


22. U.S.—U. S. v. Potter, C.C.N.Y., 27 
F.Cas.No.16,075. 

23. U.S.—U. S. v. Potter, supra. 

24. La.—State V. Boitreaux, 31 La. 
Ann. 188. 

25. U.S.—U. S. v. Hayman, Cal., 72 
S.Ct. 263, 342 U.S. 205, 96 L.Ed. 
232. 

Price v. Johnston, C.C.A.Cal., 159 
F.2d 234—Gilmore v. U. S., C.C.A. 
Okl., 129 F.2d 199, certiorari denied 
63 S.Ct. 55, 317 U.S. 631, 87 L.Ed. 
509. 

Cal.—Ex parte Bagwell, 79 P.2d 395, 
26 C.A.2d 418. 

D.C.—Downey v. U. S., 91 F.2d 223, 
67 App.D.C. 192. 

Iowa.—Hottle v. District Court in and 
for Clinton County, 11 N.W.2d 30, 
233 Iowa 904. 

N.Y.—People ex rel. Scalise v. Ward¬ 
en of Eighth Dist. New York City 
Prison, 29 N.Y.S.2d 277, 176 Misc. 
816. 

Pa.—Commonwealth v. Bo tan, 82 Pa. 
Super. 172. 

70 C.J. p 64 note 13—29 C.J. p 6 note 
3 [gj. 

Unlawful detention 
"Writ of “habeas corpus ad tes¬ 
tificandum” does not inquire into al¬ 
leged unlawful detention of petition¬ 
er. 

U.S.—Cuckovich v. U. S., C.A.MIch., 
170 F.2d 89, certiorari denied 69 S. 
Ct. 484, 336 U.S. 905, 93 L.Ed. 1070. 

26. Ill.—Van Vlissingen v. Van Vlis- 
singen, 173 Ill.App. 124. 


Pa.—Commonwealth v. Ross, 13 Pa. 
Dist. 493. 

27. Pa.—Commonwealth v. Ross, su¬ 
pra. 

70 C.J. p 64 note 15. 

Sentence of death 

In a prosecution for murder, 
against an accessory before the facts 
that the principal had been sentenced 
to death, and that the date of such 
execution had been passed, did not 
disqualify him as a witness, a stat¬ 
ute prohibiting habeas corpus ad 
testificandum to one under sentence 
of death, not applying to the state. 
N.C.—State v. Jones, 97 S.E. 32, 176 
N.C. 702. 

28. Ill.—People v. Gates, 84 N.E.2d 
835, 403 Ill. 45. 

70 C.J. p 64 note 17—-29 C.J. p 122 
note 53. 

Limited territorial jurisdiction 

Federal district court for the 
northern district of Illinois, eastern 
division, had no jurisdiction by 
means of writ of habeas corpus ad 
testificandum to require that peniten¬ 
tiary’s warden at Alcatraz produce 
lawfully incarcerated prisoner in 
Chicago for purpose of testifying as 
witness in his own behalf in his 
civil action for damages against city 
official and others pursuant to Fed¬ 
eral Civil Rights Act. 

U.S.—Edgerly v. Kennelly, C.A.I11., 
215 F.2d 420, certiorari denied 75 
S.Ct. 359, 348 U.S. 938, 99 L.Ed. 
735. 


29. N.Y.—People v. Sebring, 35 N.Y. 
S. 237, 14 Misc. 31. 

30. Me.—Ex parte Smith, 74 A.2d 
225, 145 Me. 174. 

70 C.J. p 64 note 18. 

Special proceeding 

A hearing conducted by a special 
investigating committee of the Unit¬ 
ed States Senate was a “special pro¬ 
ceeding” or a “proceeding pending 
before any officer or body 0 within 
meaning of statute, providing for 
production of a prisoner as a wit¬ 
ness by means of an order. 

N.Y.—Petition of Erickson, 102 N.Y. 
S.2d 558, 278 App.Div. 696, affirmed 
98 N.E.2d 474, 302 N.Y. 656. 

31. Ala.—Pirkle v. State, 18 So.2d 
694, 31 Ala.App. 464. 

Cal.— Corpus Juris quoted in Ex 
parte Bagwell, 79 P.2d 395, 396, 26 
C.A.2d 418. 

70 C.J. p 64 note 19. 

Statute held mandatory 

Statute covering the subject of 
producing evidence from imprisoned 
witnesses is mandatory, regardless 
of what may have been the practice 
under the common-law writ of ha¬ 
beas corpus ad testificandum. 

Cal.—Ex parte Bagwell, 79 P.2d 395, 
26 C.A.2d 418. 

32. U.S.—Ex parte Barnes, D.C. 
Mass., 2 F.Cas.No.1010, 1 Sprague 
133. 

I 33. U.S.—Ex parte Barnes, supra. 
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make an application therefor to the court or judge, 34 
and strict proof of the materiality of the testimony, 
and of the necessity of the attendance of the prisoner 
as a witness, is required, before the court may or¬ 
der issuance of the writ. 35 It is within the discre¬ 
tion of the court to grant or refuse the writ, 36 and 
abuse of the process should not be permitted; 37 
but if it appears that the application is in good 
faith and the testimony is material and important, 
the application for the writ should be granted. 38 


Time of application . An application for a writ of 
habeas corpus ad testificandum, made on the day as¬ 
signed for the trial of the cause, is not timely, where 
applicant .has known for a considerable period the 
whereabouts of the witness, and that the case is set 
for trial on such day. 39 An accused cannot omit 
to inform his attorney during an extended period 
before trial of the existence of a possible material 
witness and then successfully charge the court with 
an abuse of discretion for refusing a demand for the 


34. Cal.—People v. Willard, 28 F. 
585, 92 C. 482. 

Del.—State v. Cole, 114 A. 201, 31 
Del. 279. 

Application, held sufficient 
Mo.—State v. Badges, 169 S.W.2d 407, 
350 Mo. 984. 

Improper designation 

An accused desiring to be remov¬ 
ed from prison to the jurisdiction of 
the district court to testify in his 
own behalf on motion to vacate 
judgment and sentence should have 
sought issuance of a writ of “ha¬ 
beas corpus ad testificandum’' instead 
of a writ of “habeas corpus ad prose¬ 
quendum," but improper designation 
of desired writ was not fatal, where 
petition therefor adequately disclos¬ 
ed that accused prayed issuance of a 
writ which would enable him to tes¬ 
tify at hearing on motion. 

U.S.—Gilmore v. U. S., C.C.A.Okl., 
129 F.2d 199, certiorari denied 63 
S.Ct. 55, 317 U.S. 631, 87 L.Ed. 509. 
Affidavit 

Where evidence on hearing of mo¬ 
tion for writ of habeas corpus ad 
testificandum showed that attorney 
who made the affidavit for the writ 
was the person familiar with the 
facts to which the prisoner named 
in the affidavit would testify, attor¬ 
ney was the proper person to make 
the affidavit. 

Mo.—State v. Bagges, 169 S.W.2d 
407, 350 Mo. 984. 

35. U.S.—U. S. v. Sehon Chinn, D.C. 
W.Va., 74 F.Supp. 189, affirmed, C. 
C.A., Sehon Chinn v. U. S., 163 F. 
2d 876—De Cloux v. Johnston, D.C. 
Cal., 70 F.Supp. 718. 

Ill.—People v. Adams, 123 N.E.2d 
327, 4 Ill.2d 453. 

Me.—Ex parte Smith, 74 A.2d 225, 
145 Me. 174. 

Mo.—State v. Bagges, 169 S.W.2d 407, 
350 Mo. 984. 

Pa.—Commonwealth ex rel. Kinsella 
v. Ashe, Com.Pl., 48 Dauph.Co. 215. 
70 C.J. p 64 note 21. 

Purpose of statement 

Required statement of the materi¬ 
ality of the testimony of a prisoner 
is not prescribed in order that an 
opposing party may be apprised of 
testimony of a witness, but rather 
that the trial judge in the exercise 
of sound discretion can determine 


the necessity of the attendance of 
the prisoner as the witness. 

Mo.—State v. Bradley, 234 S.W.2d 
556, 361 Mo. 267. 

Presence before supreme court 
Where prisoner brought case to 
supreme judicial court at law on ex¬ 
ceptions to order discharging writ of 
error to review legality of conviction 
and sentence for an escape, writ of 
habeas corpus could not be issued to 
enable prisoner to testify, since there 
was no occasion for him to be pres¬ 
ent in supreme judicial court for the 
purpose of giving evidence. 

Me.—Ex parte Smith, 74 A.2d 225, 
145 Me. 174. 

Parole proceedings 

A prisoner in a state penitentiary, 
convicted on a charge other than 
murder, has no right personally to 
appear in court in support of pro¬ 
ceedings to compel the granting of a 
parole when questions of law alone 
are involved, and his request for 
leave to appear will be denied, even 
though he is not represented by 
counsel, if it appears that he is quite 
capable of presenting to the court 
a written argument adequately pre¬ 
senting his legal contentions. 

Pa.—Commonwealth ex rel. v. Ashe, 
38 Pa.Dist & Co. 456. 

36. U.S.—Cuckovich v. U. S., C.A. 
Mich., 170 F.2d 89, certiorari de¬ 
nied 69 S.Ct 484, 336 U.S. 905, 93 
L.Ed. 1070—Oxman v. U. S„ C.C.A. 
Iowa, 148 F.2d 750—Bugg v. U. 
S., C.C.A.Mo., 140 F.2d 848, certio¬ 
rari denied 65 S.Ct. 89, 323 U.S. 673, 
89 L.Ed. 547. 

Melanson v. O’Brien, D.C.Mass., 
95 F.Supp. 230, vacated on other 
grounds, C.A., 191 F.2d 963, opinion 
supplemented, D.C., 101 F.Supp. 164 
—De Cloux v. Johnston, D.C.Cal., 
70 F.Supp. 718. 

70 C.J. p 64 note 22. 

Denial of writ held proper 
(1) In general. 

U.S.—U. S. v. Valdes, C.A.N.Y., 229 
F.2d 145, certiorari denied Valdes 
v. U. S., 76 S.Ct. 546, 350 U.S. 996, 

100 L.Ed. - —Flourre v. U. S., 

C.A.Ohio, 217 F.2d 132—Tatum v. 
U. S., C.A.Ariz., 204 F.2d 324, cer¬ 
tiorari denied 73 S.Ct 1125, 345 U. 
S. 976, 97 L.Ed. 1391—Sehon Chinn 
v. U. S., C.C.A.W.Va., 163 F.2d 876 
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—U. S. v. Hefler, C.C.A.NT.Y., 159 
F.2d 831, certiorari denied 67 S. 
Ct. 1202, 331 U.S. 811, 91 L.Ed. 
1831, rehearing denied 67 S.Ct 
1530, 331 U.S. 867, 91 L.Ed. 1871- 
Brewer v. U. S., C.C.A.Ariz., 150 
F.2d 314—Murrey v. U. S., C.C.A 
Ariz., 138 F.2d 94—Gilmore v. U. 
S., C.C.A.Okl., 129 F.2d 199, cer¬ 
tiorari denied 63 S.Ct 55, 317 U. 
S. 631, 87 L.Ed. 509. 

U. S. v. Kelley, D.C.Mich., 134 
F.Supp. 582—U. S. v. Bickford, D. 
C.Ariz., 96 F.Supp. 580, affirmed, C. 
A., Bickford v. U. S., 194 F.2d 1013. 
Cal.—Ex parte Bagwell, 79 P.2d 395, 
26 C.A.2d 418. 

D.C.—Neufleld v. U. S., 118 F.2d 375, 
73 App.D.C. 174, certiorari denied 
Ruben v. U. S., 62 S.Ct 580, 315 
U.S. 798, 86 L.Ed. 1199. 

Pa.—Commonwealth ex rel. Kinsella 
v. Ashe, Com.Pl., 48 Dauph.Co. 215. 

(2) Prisoner was not entitled to 
writ of habeas corpus requiring pro¬ 
duction of prisoner for hearing on 
his petition for writ of mandamus, 
where court lacked jurisdiction to 
entertain such petition. 

U.S.—Feyerchak v. Hiatt, D.C.Pa., 
7 F.R.D. 726. 

(3) Trial court did not abuse dis¬ 
cretion in denying request for writ 
of habeas corpus ad testificandum 
where neither motion nor brief ac¬ 
companying it stated any fact to 
support assertions that accused had 
been denied assistance of counsel or 
right to a jury trial, and court was 
justified in believing that motion pre¬ 
sented no substantial issue of fact. 
U.S.—Bugg v. U. S., C.C.A.Mo., 140 

F.2d 848, certiorari denied 65 S. 
Ct. 89, 323 U.S. 673, 89 L.Ed. 547. 

37. Mo.—State ex rel. Rudolph v. 
Ryan, 38 S.W.2d 717, 327 Mo. 728. 

70 C.J. p 64 note 23. 

38. Fla.—Hodgins v. State, 190 So. 
875, 139 Fla. 226, 124 A.L.R. 450. 

Mo.—State v. Bagges, 169 S.W.2d 
407, 350 Mo. 984—State ex rel. Ru¬ 
dolph v. Ryan, 38 S.W.2d 717, 327 
Mo. 728. 

39. U.S.—Brewer ▼. U. S., C.C.A. 
Ariz., 150 F.2d 314—Gibson v. U. 
S., C.C.AJowa, 53 F.2d 721, cer¬ 
tiorari denied 52 S.Ct. 458, 285 
U.S. 557, 76 L.Ed. 946. 
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production of a witness not made until the moment 
the case is called. 40 

c. Compliance and Enforcement 

On service of a writ of habeas corpus ad testificandum 
calling for the production as a witness of one lawfully 
restrained of his liberty, the custodian of such person 
is bound to bring him into court to give his testimony, but 
the prisoner is still in liis custody, and after conclusion 
of testimony of the witness, he must be returned to the 
place of confinement. 

When served with a writ of habeas corpus ad 
testificandum calling for the production as a witness 
of one lawfully restrained of his liberty, the sheriff, 
jailer, or other custodian of such person is bound 
to bring him into court to give his testimony, pro¬ 
vided, where the testimony is desired in a civil ac¬ 
tion or proceeding, such custodian is tendered or 
paid the expenses of bringing up and returning his 
prisoner, 41 but without being tendered such ex¬ 
penses where the writ is issued at the instance of 
accused in a criminal prosecution; 42 and the court 
issuing the writ may compel obedience thereto on 
the part of such custodian. 43 A writ of habeas 
corpus ad testificandum which has been improvident- 
ly issued cannot be enforced ; 44 but if the court has 
exceeded its power in issuing the writ, only the 
custodian of the prisoner can object, 45 and when the 
prisoner is brought before the court he is bound to 
testify, 46 it being no concern of his that the process 
for his production was improvidently or irregularly 
granted. 47 

A prisoner produced in response to a writ of 
habeas corpus ad testificandum is still in custody, 48 
and the court or commissioner issuing the writ has 
no power to authorize the custodian to suffer his 
prisoner to go at large pending the proceedings in 
which he is called to testify, 49 or to take him from 
the custody of one officer and put him in that of 
another. 60 Immediately after the conclusion of the 
testimony of a witness produced in response to a 
writ of habeas corpus ad testificandum, it is the 
duty of the officer having him in custody to return 
him to the place of confinement. 51 
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d. Quashal of Writ 

Where a petition for a writ of habeas corpus ad testi¬ 
ficandum was not addressed to any particular Judge, a 
motion to quash the writ is not required to be made be¬ 
fore the judge who issued it, but may be properly heard 
before any judge of the court. 

Where a petition for a writ of habeas corpus ad 
testificandum was not addressed to any particular 
judge, and prayed that the witness be brought be¬ 
fore the court to testify in a matter therein pending, 
which prayer was embodied in the writ, a motion 
to quash the writ was not required to be made before 
the judge who issued it, but could be properly heard 
before any judge of the court. 52 The possibility that 
defendant who sought a writ of habeas corpus ad 
testificandum might seek to elicit irrelevant testi¬ 
mony from the prisoner does not constitute ground 
for revocation of the order for the writ, since the 
trial court has power to prevent defendant from 
eliciting such testimony. 53 

§ 31. Order to Counsel to Produce Witnesses 

Where the court desires the attendance of particular 
persons to testify as witnesses, it may not direct counsel 
for one of the parties to produce such persons, where t'hey 
are not his clients, but should itself issue process for such 
witnesses. 

Where a court desires the attendance of particular 
persons to testify as witnesses, it should issue, or di¬ 
rect its clerk to issue, and cause to be served, prop¬ 
er process to compel such persons to attend, 54 and 
it is not proper to direct counsel for one of the par¬ 
ties to produce such persons, where they are not his 
clients. 65 

§ 32. Recognizance or Security for Appear¬ 
ance 

A witness in a criminal prosecution may be required, 
in such cases and subject to such conditions as may be 
specified by statute, to give a recognizance, or security, 
for his appearance at the trial; but the amount of se¬ 
curity required of a witness should not be manifestly 
excessive. 

In most, if not all, jurisdictions, under statutes so 
providing, a witness in a criminal prosecution may 


40. D.C.—Neufield v. TJ. S., 118 F. 
2d 375, 73 App.D.C. 174, certiorari 
denied Ruben v. U. S., 62 S.Ct. 580, 
315 TJ.S. 798, 86 L.Ed. 1199. 

41. N.Y.—Noble v. Smith, 5 Johns. 
357. 

42. Ga.—Roberts v. State, 72 Ga, 
673. 

43. Mo.—State ex rel. Rudolph v. 
Ryan, 38 S.W.2d 717, 327 Mo. 728. 

44. Pa.—Koecker v. Koecker, 7 

Phila, 364. 

45. N.Y.—:People v. Sebring, 35 N.Y. 
S. 237, 14 Misc. 31, 9 N.Y.Cr. 545. 

97 C. J.S.—27 


46. Nev.—Maxwell v. Rives, 11 Nev. 
213. 

47. Nev.—Maxwell v. Rives, supra, 

48. U.S.—U. S. v. Schultz, D.C.Mont., 
37 F.2d 619. 

70 C.J. p 65 note 33. 

49. TJ.S.—U. S. v. Schultz, supra, 

N.Y.—People v. Stone, 10 Paige 606. 

50. Ill.—People v. Kersten, 109 N.E. 
1012, 269 Ill. 597. 

51. Ill.—People v. Kersten, supra. 

52. U.S.—In re Thaw, Pa,, 166 F. 
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71, 91 C.C.A. 657, Ann.Cas.l915D 
1025. 

53. Mo.—State v. Bagges, 169 S.W. 
2d 407, 350 Mo. 984. 

54. Ariz.—Ex parte Speakman, 257 
P. 986, 32 Ariz. 307, 56 A.L.R. 169, 
followed in In re Lewkowitz, 257 P. 
989, 32 Ariz. 317. 

55. Ariz.—Ex parte Speakman, 257 
P. 986, 32 Ariz. 307, 56 A.L.R. 169, 
followed in In re Lewkowitz, 257 
P. 989, 32 Ariz. 317. 

Pa,—Funk v. Cattani, Com.PL, 67 
York Leg.Rec. 126. 
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be required, in such cases and subject to such con¬ 
ditions as may be specified by the statute, to give a 
recognizance, or security, for his appearance at the 
trial. 56 In the absence of such a statute, 57 however, 
or in cases not within its terms, 58 a court or 
magistrate is without authority to require a recog¬ 
nizance; and such a statute does not authorize an 
order for a recognizance to appear and testify before 
the grand jury. 59 Compliance must be had with 
conditions imposed by the statute before a bond or 
other security may be exacted, 60 but a requirement 
not clearly deducible from its language should not 
be read into the statute. 61 A requisite fact which 
must be present before an individual may be held 
in bail as a necessary and material witness is that 
a criminal action or proceeding is pending in some 
court of the state, and in the absence of such a fact 
the fixing of bail and alternative imprisonment is 
unauthorized. 62 

The proof required by a statute authorizing a 
judge who is satisfied by proof on oath that a resi¬ 
dent is a material witness for the people in a crim¬ 


inal action to require such person to furnish an ap¬ 
pearance bond is not evidence of the kind on which 
judgment rests but is such proof merely as satisfies 
the court; 63 and such a bond may be required al¬ 
though the statement under oath on which issuance 
of bond was based alleged a mere conclusion that 
the witness possessed information of activities under 
investigation and would not appear when required. 64 
The statute permits exaction of a bond although the 
witness has allegedly informed the prosecutor that 
he is without knowledge of the commission of any 
crimes. 65 Generally, a statute authorizing bond for 
a witness does not require bail where the witness has 
already testified; 66 and where a witness who has 
testified before a magistrate has left the state, but 
his testimony could be read at the trial, the failure 
to put such witness under bond to appear does not 
constitute an abuse of discretion. 67 

Under some provisions, the person sought to be 
bound by a recognizance must be given an opportu¬ 
nity to appear before the judge and be heard in op¬ 
position to the proposed order; 68 but unless other- 


56. Mich.—Ex parte Rankin, 47 N. 
W.2d 28, 330 Mich. 91—People v. 
Hunley, 21 N.W.2d 923, 313 Mich. 
688 . 

N.Y.—People ex rel. Rao v. Adams, 
67 N.Y.S. 2d 193, 271 App.Div. 640, 
affirmed 72 N.E.2d 170, 296 N.Y. 
231—People, on Complaint of 

-, v. Doe, 26 N.Y.S.2d 468, 261 

App.Div. 504. 

Okl.—Ex parte Frail, 208 P.2d 960, 89 
Okl.Cr. 413. 

70 C.J. p 66 notes 41, 42. 

Statute held not invalid 
N.Y.—People ex rel. Ditchik v. Sher¬ 
iff of Kings County, 12 N.Y.S.2d 
341, 171 Misc. 248, affirmed 12 N. 
Y.S.2d 232, 266 App.Div. 1081. 
Nature and purpose of requirement 

(1) Statute relating to proceedings 
to require a material witness to give 
bond or be committed carries inter¬ 
ference with personal liberty to an 
extreme limit, even though it serves 
a useful public purpose and is to 
be availed of in proper cases to fur¬ 
ther the administration of justice. 
N.Y.—People ex rel. Fusco (Galgano) 

v. Ryan, 124 N.Y.S.2d 690, 204 Misc. 
861. 

(2) Purpose of hail in case of a 
material witness is to assure at¬ 
tendance of witness at trial of case 
or in conduct of the investigation 
for which witness is being held. 

N.Y.—People ex rel. Weiner v. Col¬ 
lins, 22 N.Y.S.2d 774, affirmed 22 
N.Y.S.2d 776, 260 App.Div. 806. 

Not a “civil proceeding 1 ” 

A proceeding to hold an individ¬ 
ual as a material witness, when it is 
founded on a case actually pending, 
is not a “civil proceeding” in charac¬ 


ter, but is a proceeding authorized 
by code of criminal procedure, and 
its title meets the exception set forth 
in section of Civil Practice Act con¬ 
cerning definition of civil actions and 
definition contained in section of code 
of criminal procedure concerning 
parties to a criminal action. 

N.Y.—People, on Complaint of-, 

v. Doe, 26 N.Y.S.2d 468, 261 App. 
Div. 504. 

Duty of district attorney 

Although prosecuting witness noti¬ 
fied deputy district attorney that she 
did not intend to testify in prose¬ 
cution for contributing to delinquen¬ 
cy of minor, district attorney was 
not bound to proceed under statute 
providing for bond to insure appear¬ 
ance of witness. 

Cal.—People v. Day, 27 P.2d 909, 219 
C. 562. 

57. Okl.—Little v. Territory, 114 P. 
699, 28 Okl. 467, Ann.Cas.l912D 337. 

Ex parte Riddle, 218 P. 894, 25 
Okl.Cr. 25. 

58. Xnd.—Clayborn v. Tompkins, 40 
N.E. 121, 141 Ind. 19. 

70 C.J. p 65 note 44. 

59. Hawaii.—In re Craig, 20 Ha¬ 
waii 447. 

60. NY.—In re Wendel, 18 N.Y.S.2d 
586, 173 Misc. 819—People ex rel. 
Ditchik v. Sheriff of Kings County, 
12 N.Y.S.2d 341, 171 Misc. 248, af¬ 
firmed 12 N.Y.S.2d 232, 256 App. 
Div. 1081. 

61. N.Y.—People ex rel. Ditchik v. 
Sheriff of Kings County, supra. 

62. N.Y.—People, on Complaint of 

-■, v. Doe, 26 N.Y.S.2d 458, 261 

App.Div. 504. 


Commencement of prosecution 

Issuance in good faith of warrant 
for arrest of murderer and deliv¬ 
ery of warrant to officer for execu¬ 
tion constituted commencement of 
prosecution, so as to authorize pro¬ 
ceeding to require material witness 
to furnish bail or be committed, 
where there was danger that his tes¬ 
timony might he lost. 

Mich.—Ex parte Grzyeskowiak, 255 
N.W. 359, 267 Mich. 697. 

63. N.Y.—People ex rel. Ditchik v. 
Sheriff of Kings County, 12 N.Y.S. 
2d 341, 171 Misc. 248, affirmed 12 
N.Y.S.2d 232, 256 App.Div. 1081. 

64. NY.—People ex rel. Ditchik v. 
Sheriff of Kings County, supra. 

65. NY.—People ex rel. Ditchik v. 
Sheriff of Kings County, supra. 

66. Mich.—People v. Hunley, 21 N. 
W.2d 923, 313 Mich. 688. 

67. Mich.—People v. Hunley, supra. 

68. NY.—People ex rel. Fusco (Gal¬ 
gano) v. Ryan, 124 N.Y.S.2d 690, 
204 Misc. 861. 

Bight to counsel 

One proceeded against as a mate¬ 
rial witness, subject to confinement 
on default of compliance with order 
for sufficient undertaking for his ap¬ 
pearance at trial, is not afforded 
an “opportunity to be heard in oppo¬ 
sition” to order of commitment and 
bail, when, after denial of his re¬ 
quest for counsel, he is compelled to 
show cause why restraint should not 
continue unless bail is furnished; 
but statute relating to confinement 
of material witnesses who neglect or 
refuse to give bail as ordered by 
i court, imposes no duty on judge to 
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vise provided by the statute, the order requiring a 
ecognizance may be made by the judge at chambers 
vithout notice to the witness. 69 A witness’ bail 
jond not executed until several days after the exam- 
nation is concluded, and the examining court has 
idjourned, and no order requiring which has been 
entered of record by the magistrate, is void. 70 Ex- 
:ept where the statute requires, or permits the court 
:o require, sureties to be furnished, 71 the personal 
recognizance of the witness must be accepted. 72 The 
recognizance must acknowledge an indebtedness to 
the state, or people, 73 mention the offense charged 
and as to which the witness is to testify, 74 and 
designate the time at which the witness is to ap¬ 
pear. 75 

Where the statute does not prescribe any particu¬ 
lar form, a recognizance for the appearance of a 
witness is not vitiated by containing the condition 
“and not depart without leave of court;” 76 nor is 
a recognizance, which the statute requires to be 
conditioned that the witness shall appear and testify 
at the next court having cognizance thereof, vitiated 
by the addition of the words “as well to the grand 
as the petit jury, and not depart the said court with¬ 
out leave.” 77 A recognizance is properly returned 
to the term of the court at which, according to the 
recognizance, the witness is to appear. 78 Where a 
witness appears in court at the term mentioned in 
his recognizance, and the same is not respited or 
continued, he is not bound by the recognizance to 
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attend at a subsequent term to which the case is 
continued. 79 

Propriety or excessiveness of amount; reduction . 
The amount of a bond or security required of a wit¬ 
ness for his appearance at the trial should not be 
manifestly excessive, 80 since the statute authorizing 
the exaction of security may not be used simply to 
keep a witness confined. 81 However, the amount in 
which a witness is required to give bond will not 
ordinarily be held excessive, or reduced by a higher 
court under its supervisory authority, where the 
statute authorizes a witness held in default of bail 
to demand the right to give his testimony in writ¬ 
ing. 82 The reasonableness of the bail required of a 
material witness in any prosecution depends on an 
examination of the particular record, 83 and in this 
respect, in fixing the amount of bail, consideration 
may or should be given to the seriousness of the 
crime under investigation, the character of the per¬ 
son held as a material witness, his relationship to 
those against whom he may be called to testify, the 
possibility of flight to avoid giving testimony, and 
the difficulty of procuring the return of such person 
to the state if he should leave it. 84 It is not error 
to refuse to reduce the amount of the security for 
the attendance of witnesses at the trial, where they 
themselves make no complaint as to the amount. 85 

Forfeiture . Provisions of statute authorizing the 
forfeiture of bail bonds and remission of forfeiture 
are applicable to recognizances furnished by, or on 


inform witness of his right to coun¬ 
sel, and order of commitment entered 
against one not represented by coun¬ 
sel, is not for such reason invalid 
as to witness who has made no re¬ 
quest therefor, where there is no 
proof before court that he was not 
aware of nature of the proceeding 
or that he was denied right of coun¬ 
sel. 

N.Y.—People ex rel. Fusco (Galgano) 
v. Ryan, supra. 

Hearing held afforded 
N.Y.—People ex rel. Ditchik v. Sher¬ 
iff of Kings County, 12 N.Y.S.2d 
341, 171 Misc. 248, affirmed 12 N. 
Y.S.2d 232, 256 App.Div. 1081. 

69. Iowa.—Comfort v. Kittle, 46 N. 
W. 988, 81 Iowa 179. 

70. Tex.—Foat v. State, 13 S.W. 867, 
28 Tex.App. 527. 

71. N.J.—State v. Walsh, 3 N.J.L.J. 
119. 

72. Iowa.—Comfort v. Kittle, 46 N. 
W. 988, 81 Iowa 179. 

70 C.J. p 66 note 49. 

73. Tex.—Gause v. State, 131 S.W. 
605, 60 Tex.Cr. 221. 

70 C.J. p 66 note 50. 


74. N.Y.—People v. Bundle, 6 Hill 
506. 

75. Tex.—Mackey v. State, 40 S.W. 
982, 38 Tex.Cr. 24. 

70 C.J. p 66 note 52. 

76. Yt.—State Treasurer v. Wood¬ 
ward, 7 Vt. 529. 

77. N.Y.—People v. Millis, 5 Barb. 
511. 

78. N.C.—State v. Edney, 20 N.C. 
513. 

79. U.S.—U. S. v. Butler, D.C., 25 F. 
Cas.No.14,698, 1 Cranch C.C. 422. 

Ky.—Commonwealth v. Stephens, 8 
Ky.L. 61. 

80. La.—State v. McGouldrick, 124 
So. 823, 169 La. 187. 

N.Y.—People ex rel. Richards v. 
Warden of City Prison, 98 N.Y.S. 
2d 173, 277 App.Div. 87. 

O'Connell v. McElhiney, 138 N.Y. 
S.2d 138—People of Goodrich v. 
Warden of Civil City Prison, New 
York County, 137 N.Y.S.2d 437. 
Bond or security held not excessive 
N.Y.—People ex rel. Gross v. Sheriff 
of City of New York, 96 N.E.2d 
763, 302 N.Y. 173—People ex rel. 
Rao v. Adams, 72 N.E.2d 170, 296 
I N.Y. 231. 


People v. Doe, 131 N.Y.S.2d 7, 
283 App.Div. 988. 

People ex rel. Fusco (Galgano) 
v. Ryan, 124 N.Y.S.2d 690, 204 Misc. 
861—People ex rel. Ditchik v. Sher¬ 
iff of Kings County, 12 N.Y.S.2d 
341, 171 Misc. 248, affirmed 12 N. 
Y.S.2d 232, 256 App.Div. 1081. 

People ex rel. Weiner v. Collins, 
22 N.Y.S.2d 774, affirmed 22 N.Y.S. 
2d 775, 260 App.Div. 806. 

81. N.Y.—People ex rel. Richards v. 
Warden of City Prison, 98 N.Y.S. 
2d 173, 277 App.Div. 87. 

82. La.—State v. McGouldrick, 124 
So. 823, 169 La. 187. 

83. N.Y.—People ex rel. Rao v. 
Adams, 72 N.E.2d 170, 296 N.Y. 
231. 

People ex rel. Fusco (Galgano) 
v. Ryan, 124 N.Y.S.2d 690, 204 

Misc. 861. 

84. N.Y.—People ex rel. Richards v. 
Warden of City Prison, 98 N.Y.S. 
2d 173, 277 App.Div. 87. 

People ex rel. Fusco (Galgano) 
v. Ryan, 124 N.Y.S. 2d 690, 204 

Misc. 861. 

85. Wash.—State v. Susan, 278 P. 
149, 152 Wash. 365. 
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§§ 32-33 WITNESSES 

behalf of, material witnesses pursuant to a statute 
giving a judge authority to enter into an undertak¬ 
ing for appearance or be committed on refusal to 
comply therewith. 86 Accordingly, such provisions 
govern with respect to the proper forum to enter¬ 
tain an application for remission of forfeiture of a 
recognizance. 87 

Reviewability of order. An order entered pur¬ 
suant to provisions of statute directing a person to 
furnish security for his appearance as a witness for 
the people or be committed, and which order is 
entered in a pending criminal prosecution, is an 
“order in a criminal action” within other provisions 
granting the right of appeal. 88 

§ 33 # - .— Taking into Custody, Commit¬ 

ment, and Detention of Witness Fail¬ 
ing to Give Security 

A witness in a criminal case who has lawfully been 
directed to give a recognizance or bail for his appearance 
at the trial and fails or refuses to do so may, ordinarily, 
under the statutes providing for recognizances or secu¬ 


rity, be committed to Jail, and held In custody, for not 
more than a reasonable time, to insure that he will be 
present to testify. 

Where a witness in a criminal case is lawfully di¬ 
rected to give a recognizance or bail for his appear¬ 
ance at the trial, as discussed supra § 32, and fails 
or refuses to do so, he may, ordinarily, under the 
statutes providing for recognizances or security, be 
committed to jail, and held in custody, 89 for not 
more than a reasonable time, 90 to insure that he will 
be present to testify, except where he applies for 
permission to give his testimony in writing before 
the judge, under a statute authorizing him to do 
so, 91 or where a statute authorizes his deposition 
to be taken if he is unable to procure sureties for 
his appearance; 92 but in the absence of statutory 
provision for such commitment and detention, no 
power to order it exists. 98 Under some statutes, be¬ 
fore a person may be committed as a material wit¬ 
ness in a criminal action, a proceeding must be 
instituted, a judge of a court of record must be 
satisfied by proof on oath that such person is a 


86 . N.Y.—People v. Manufacturers 
Cas. Ins. Co., 110 N.Y.S.2d 608, 279 
App.Div. 923. 

87. N.Y.—People v. Manufacturers 
Cas. Ins. Co., supra. 

88 . N.Y.—People, on Complaint of 

-., v. Doe, 26 N.Y.S.2d 468, 

261 App.Div. 608. 

Reviewability on original application 
Order of extraordinary special and 
trial term directing that material 
witness give security in certain 
amount or in default thereof he com¬ 
mitted to county jail, was not re- 
viewable m supreme court, appellate 
division, on an original application 
for an order fixing bail. 

N.Y.—People v. Doe, 131 N.Y.S.2d 
7, 283 App.Div. 988. 

89. U.S.—Stein v. People of State of 
N. Y., N.Y., 73 S.Ct. 1077, 346 U, 
S. 156, 97 L.Ed. 1522, rehearing de¬ 
nied 74 S.Ct. 13, 346 U.S. 842, 98 
Li.Ed. 362, and Cooper v. People of 
State of N. Y., 74 S.Ct. 13, 346 
U.S. 842, 98 L.Ed. 362, and Wiss- 
ner v. People of State of N. Y., 
74 S.Ct. 13, 346 U.S. 842, 98 L.Ed. 
362. 

Mich.—Ex parte Grzyeskowiak, 266 
N.W. 359, 267 Mich. 697. 

N.Y.—People ex rel. Gross v. Sher¬ 
iff of City of New York, 96 N.E.2d 
763, 302 N.Y. 173. 

Fa.—Commonwealth v. Fisher, 198 
A. 926, 131 Pa.Super. 117. 

70 C.J. P 66 note 61. 

Custody as defendant and as witness 
A person can at the same time be 
held as a defendant in a criminal 
prosecution and as a necessary and 
material witness in another criminal 
action or proceeding. 


N.Y.—People ex rel. Gross v. Sheriff 
of City of New York, 101 N.Y.S. 
2d 271, 277 App.Div. 546, affirmed 
96 N.E.2d 763, 302 N.Y. 173. 

Bight to discharge not shown 

In prosecution for conspiracy to 
violate the Espionage Act, person 
taken into custody as a material and 
necessary witness was not entitled 
to discharge on ground that she was 
not a material witness, where pe¬ 
tition for discharge alleged that 
witness did not know any of the ac¬ 
cused mentioned in the indictment 
and had never contacted or had any 
transactions with any of them other 
than her own husband, and where 
special agent of the Federal Bureau 
of Investigation averred that while 
witness was in Germany she stated 
to special agent that she had sev¬ 
eral telephone conversations and cor¬ 
responded with an accused other than 
her husband; nor was such person 
entitled to discharge on ground that 
she was not a competent witness 
because her husband was a code¬ 
fendant and she could not be re¬ 
quired to testify against him where 
at time of trial husband of witness 
was a fugitive from justice and 
hence could not be on trial. 

U.S.—U. S. v. Von Bonim, D.C.N.Y., 
24 F.Supp. 867. 

Nunc pro tunc order 
Supreme court has no power to 
grant nunc pro tunc order commit¬ 
ting person as material witness in 
criminal action, where no proceed¬ 
ing therefor was instituted or rul¬ 
ing made. 

N.Y.—In re Wendel, 18 N.Y.S.2d 686, 
173 Misc. 819. 


Child witness 

(1) A child who Is a material wit¬ 
ness in a criminal case may proper¬ 
ly be committed to a charitable insti¬ 
tution, under a statute authorizing 
such commitments either as punish¬ 
ment for crime, or in quasi-criminal 
proceedings, or for care and guard¬ 
ianship, the case falling within the 
last category. 

N.Y.—People ex rel. Bolt v. Society 
for Prevention of Cruelty to Chil¬ 
dren, 95 N.Y.S. 250, 48 Misc. 175. 
70 C.J. p 66 note 61 [a]. 

(2) Where not authorized by stat¬ 
ute, however, no court, official, offi¬ 
cer, or authority has authority to 
seize person of a minor and to incar¬ 
cerate and detain such minor for 
sole purpose of keeping minor avail¬ 
able for use as a witness in a crim¬ 
inal proceeding or any other proceed¬ 
ing. 

Cal.—Ex parte Singer, 285 P.2d 966, 
134 C.A.2d 547. 

90. Mich.—Ex parte Grzyeskowiak, 
255 N.W. 359, 267 Mich. 697. 

70 C.J. p 66 note 62. 

91. La.—State v. Kemp, 49 So. 987, 
124 La. 85. 

92. Cal.—People v. Lee, 49 C. 37. 

93. Mich.—Bates v. Kitchel, 125 N. 
W. 684, 160 Mich. 402. 

Physical force or threat 

A subpoena cannot be disregarded 
lightly, but neither can it be enforced 
by officers by physical force or threat 
thereof. 

Wis.—Hadler v. Rhyner, 12 N.W.2d 
693. 244 Wis. 448. 


420 



97 C. J. S. 

necessary and material witness, opportunity must be 
given him to be heard in opposition and to furnish 
a written undertaking to appear and testify, and he 
must have neglected or refused to comply with the 
order of the court to furnish such undertaking. 94 

A person detained as a witness should be sub¬ 
jected to no greater disabilities or inconvenience 
than the exigencies of the situation absolutely re¬ 
quire, 96 and should not in any sense be sequestered, 
or prevented, or hindered from communicating or 
conferring with other persons. 96 

Presumption of regularity. It is ordinarily to be 
presumed that an order for the commitment and de¬ 
tention of a witness was legally and regularly made, 


WITNESSES §§ 33-55 

and based on sufficient grounds. 97 

As due process of law . No denial of due process 
of law results from such restraint of a witness as is 
necessary to secure his attendance at the trial of a 
criminal case. 98 

§ 34. Choice of Process to Be Employed 

The choice of process to be employed to compel the 
attendance of a witness is a matter ordinarily resting 
in the sound discretion of the court. 

The choice of the process to be employed, where 
more than one is available, to compel the attendance 
of a witness at the trial of a cause is a matter ordi¬ 
narily resting in the sound discretion of the court. 99 


C. COMPENSATION 


§ 35. Right in General 

The right of a witness to compensation is purely stat¬ 
utory. 

Witnesses are entitled to compensation only under 
statutes providing therefor. 1 They are not en¬ 
titled thereto at common law, 2 or in cases for which 
the statute does not provide. 3 Statutes relating to 
calling of witnesses and making no provision for 
their compensation do not entitle them thereto. 4 A 


statutory provision of compensation for witnesses is 
not intended to compensate them for testifying, but 
simply to pay their expenses while away from home. 5 

A party to a case being tried is entitled to have 
a person already in court sworn as a witness to 
testify without tendering to him his fees and mile¬ 
age. 6 It has been held, under the particular statutes 
governing, that a witness does not lose his right to 
compensation by not insisting on prepayment, 7 or 
because the subpoena is not properly served 8 or in- 


94 . N.T.—People ex rel. Fusco (G-al- 
gano) v. Ryan, 124 N.Y.S.2d 690, 
204 Misc. 861—In re Wendel, 18 
N.Y.S.2d 586, 173 Misc. 819. 

Necessity of hearing 
Witness may be committed only on 
a proper showing being made, and 
after the witness has been given a 
hearing. 

Mich.—In re Lewellen, 62 N.W. 554, 
104 Mich. 318. 

95. Wash.—State v. Susan, 278 P. 
149, 152 Wash. 366. 

70 C.J. p 67 note 66. 

96. Wash.—State v. Susan, supra. 

97. Iowa.—Markwell v. Warren 

County, 5 N.W. 570, 53 Iowa 422. 

9& N.Y.—People v. Society for Pre¬ 
vention of Cruelty to Children, 95 
N.Y.S. 250, 48 Misc. 175. 

99. TJ.S.—U. S. ex rel. Cunningham 
v. Barry, D.C.Pa,, 25 F.2d 733, re¬ 
versed on other grounds, C.C.A., 
29 F.2d 8 17, reversed on other 
grounds 49 S.Ct 452, 279 U.S. 597, 
73 L.Ed. 867. 

1- Ga.—Dickerson v. Mangham, 22 

S.E.2d 88, 194 Ga. 466. 

70 C.J. p 67 note 73. 

Witness’ fees as costs see Costs §S 
221-247. 

The , law does not contemplate 

that a person who Is not a party to 
case, and who has no Interest there¬ 


in, shall be compelled by any proc¬ 
ess to expend time and money in 
travel for purpose of giving testi¬ 
mony or evidence in behalf of others 
without being compensated. 

Ga.—Dickerson v. Mangham, 22 S.E. 

2d 88, 194 Ga. 466. 

Repeal of statutes 

While provisions of section of the 
act relating to criminal procedure 
do not in terms repeal earlier general 
statutes providing for compensation 
of witnesses generally in certain 
courts, such provisions, by implica¬ 
tion, repeal and supersede provisions 
of earlier general statutes in so far 
as the provisions are applicable. 
Fla.—Trawick v. State ex rel. Rigby, 
1 So.2d 641, 146 Fla. 666. 
Deprivation of job income 
Any time any witness is served 
with subpoena and compelled to at¬ 
tend as witness at trial in court or 
hearing before any administrative 
agency, federal or state, he must 
leave his job, and if his job pays 
more than witness fee, be deprived 
of that much of his income. 

U.S.—N. L. R. B. ex rel. Kohler Co. 
v. Gunaca, D.C.Wis., 135 F.Supp. 
790, affirmed, C.A., 230 F.2d 542. 

2. Ill.—Troxell v. Union County, 
161 Ul.App. 173. 

N.H.—Healy v. Hillsborough County, 
49 A. 89, 70 N.H. 588. 
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3. Kan.—Shawnee County v. Ballin¬ 
ger, 20 Kan. 590. 

70 C.J. p 67 note 75. 

4 . Tex.—Gause v. Edminston, 35 
Tex. 69. 

70 C.J. p 67 note 76. 

General services 

Act creating Crime Commission is 
not unconstitutional on ground that 
witnesses are required to attend 
without any provision having been 
made to compensate for their attend¬ 
ance, since services required of wit¬ 
nesses are not particular services 
but general, and every citizen of 
state may be called on to render 
services as witness for general good 
as well as his own benefit. 

Tenn.—Rushing v. Tennessee Crime 
Commission, 117 S.W.2d 4, 173 

Tenn. 308. 

5. Mich.—Starmont v. Cummins, 79 
N.W. 897, 120 Mich. 629. 

N.H.—Healy v. Hillsborough Coun¬ 
ty, 49 A. 89, 70 N.H. 588. 

6. Fla.—Vi 1 sack v. General Commer¬ 
cial Securities Corporation, 143 So. 
250, 106 Fla, 296. 

7 . Or.—Brown v. McCloud, 190 P. 
578, 96 Or. 549. 

70 C.J. p 67 note 81. 

8. Mont.—Helena Adjustment Co. v. 
Claflin, 243 P_> 1063, 75 Mont. 817. 
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§§ 35-36 WITNESSES 


dorsed to compel his attendance provided he waives 
the irregularity and does attend . 9 

Suit in forma pauperis . Under a statute com¬ 
pelling attendance of subpoenaed witnesses without 
having expenses previously paid or tendered, wit¬ 
nesses summoned by one suing in forma pauperis are 
entitled to payment of their fees . 10 

§ 36 . Attendance and Testimony 

a. In general 

b. Voluntary attendance 

a. In General 

A witness must be in actual attendance on the court 
In order to be entitled to compensation, but he need not 
be called on to testify. 

In order to entitle witness to compensation he 
must be in actual attendance on the court 11 at the 
particular place where his presence is required ; 12 
but a witness who gives his deposition out of court 
in pursuance of a court order has been held to be 
constructively in attendance at court, and entitled 
thereto . 13 Although there is authority to the con¬ 
trary , 14 one who is in attendance in obedience to a 
subpoena as a witness is entitled to compensation al¬ 
though he is also in attendance on the court as a 
defendant in another case ; 15 he is not entitled to 
compensation where he is in attendance as juror , 16 
although as to this there is also authority to the 
contrary . 17 

Failure to testify . A witness who attends in good 


faith in obedience to a subpoena is entitled to com¬ 
pensation, even though he is not called on to testi¬ 
fy , 18 or although he proves to be incompetent as a 
witness ; 19 but a witness who, when called, is too 
drunk to testify is not entitled thereto . 20 One who 
attends voluntarily and is not called on to testify is 
not entitled to compensation 21 even though he at¬ 
tends on request of one of the parties ; 22 and after 
the witness has been notified that he will not be need¬ 
ed, he cannot recover for time and expenses during 
the time he voluntarily attended court thereafter ; 23 
but witnesses requested, although not subpoenaed, to 
attend a criminal trial which later is settled with¬ 
out trial, are entitled to compensation if their at¬ 
tendance was requested in good faith in expectation 
that their testimony would be needed . 24 

Continuance or postponement of trial . Where a 
witness attends at the term for which he is sub¬ 
poenaed, and the cause is on the docket for trial at 
such term, but is continued, or postponed, or can¬ 
not be tried, the witness is entitled to compensation 
for such attendance , 25 even though he arrived at 
court after the case had been continued ; 26 but he 
cannot charge for attendance after the case has been 
continued or postponed , 27 even though he did not 
know of the continuance or postponement . 28 

b. Voluntary Attendance 

The right of a witness to compensation where his 
attendance is voluntary depends on the terms of the stat¬ 
ute under which witness fees is sought. 

With respect to whether or not a witness is en- 


9. U.S.—Deal v. U. S., C.C.A.Alaska, 
11 F.2d 3, reversed on other 
grounds 47 S.Ct. 613, 274 U.S. 277, 
71 L.Ed. 1045. 

10. N.C.—Morris v, Rippy, 49 N.C. 
633—Carter v. Wood, 33 N.C. 22. 

11. N.C.—Hobbs v. Atlantic Coast 
Line R. Co., 65 S.E. 755, 151 N.C. 
134. 

70 C.J. p 68 note 86. 

“legally required to attend” 
Although express statutory provi¬ 
sion that a witness’ fee for attend¬ 
ance is allowable only when the 
witness is “legally required to at¬ 
tend upon the superior court” is not 
contained in the paragraph of the 
same section of the Political Code, 
providing for allowance of mileage, 
the same limitation that the witness 
be “legally required to attend” is 
implied. 

Cal.—Del Mar Canning Co. v. Pacific 
Gas & Electric Co., 112 P,2d 953, 
44 C.A.2d 718. 

12. Neb.—Dunn v. Douglas County, 
85 N.W. 56, 61 Neb. 179. 

70 C.J. P 68 note 87. 

13. Pa.—Cox v. Skeen, 2 Chest.Co. 
387. 


14. Pa.—Commonwealth v. Lovett, 2 
Pa.Co. 375. 

Fritz v. Fritz, 2 Lack.Leg.N. 186 
—Beatty v. Lehigh Valley R. Co., 
4 Lanc.L.Rev. 1. 

15. U.S.—In re Addis, D.C.S.C., 28 
F. 794. 

16. U.S.—Ex parte Turner, D.C.S.C., 
32 F. 372. 

70 C.J. p 68 note 90. 

17. U.S.—Edwards v. Bond, C.C.I11., 
8 F.Cas.No.4,294, 5 McLean 300. 

18. Pa.—Fife v. Great Atlantic & 
Pac. Tea Co., 82 A.2d 271, 169 Pa. 
Super. 110. 

Commonwealth v. Kugler, 50 Pa. 
Dist. & Co. 372, 29 North.Co. 178. 
70 C.J. p 69 note 14. 

19. Ark.—Peay v. Searcy County, 
163 S.W. 1147, 111 Ark. 386. 

Tenn.—Gray v. Alexander, 7 Humphr. 
16. 

20. Pa.—Fritz v. Fritz, 5 Pa.Dist. 
676. 

21. Pa.—Walker v. Pennsylvania R. 
Co., 29 A.2d 358, 151 Pa.Super. 80. 

70 C.J. p 69 note 17. 

Implied exclusion. 

Statute providing that witnesses 
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who attend under subpoena but who 
are not called to testify shall be en¬ 
titled to same compensation as 
though actually called impliedly ex¬ 
cludes witnesses who have not been 
subpoenaed and are not called al¬ 
though they are voluntarily present, 
under the rule of construction that 
express mention of one thing im¬ 
pliedly excludes the other. 

Pa.—Walker v. Pennsylvania R. Co., 
29 A.2d 358, 151 Pa.Super. 80. 

22. Alaska.—Grseco-Russian Church 
v. Cohen, 1 Alaska 32. 

Iowa.—Fisher v. Burlington, etc., R. 
Co., 73 N.W. 1070, 104 Iowa 588. 

23. Mo.—Stoedter v. Turner, App., 
237 S.W. 141. 

24. Pa.—Commonwealth v. Smith, 4 
Pa.Co. 321. 

25. U.S.—Young v. Merchants’ Ins. 
Co., C.C.S.C., 29 F. 273. 

70 C.J. p 69 note 21. 

26. N.Y.—Anonymous, 3 Hill 457. 

70 C.J. p 69 note 22. 

27. Ga.—Robison v. Banks, 17 Ga. 

211 . 


28. Ga.—Robison v. Banks, supra. 
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titled to compensation as the result of voluntary 
attendance, attendance under a void subpoena is re¬ 
garded as voluntary , 29 but attendance under sub¬ 
poena is not voluntary, even though service is ac¬ 
cepted voluntarily , 30 and even though the witness 
left his home for the trial voluntarily and was sub¬ 
poenaed at the courthouse . 31 

The rule as to compensation for voluntary at¬ 
tendance with respect to the items recoverable varies 
under the different statutes, the rule under some 
statutes being that one who attends as a witness 
voluntarily and without being subpoenaed, or with¬ 
out being properly subpoenaed, is entitled to per diem 
and mileage , 32 qualified in some jurisdictions by the 
holding that it is a subject proper for determination 
by the court in each instance arising, based on facts 
made to appear with respect to the necessity of the 
witness’ attendance and the circumstances under 
which he is called and remains in attendance on the 
court . 33 Under other statutes, such a witness is 
entitled to per diem but not to mileage , 34 whether 
the witness attends without subpoena , 35 or pursuant 
to a void subpoena . 36 Under still other statutes, a 
witness is not entitled either to fees or to mileage , 37 
although the holding in some instances rests on the 
inapplicability of the statute to nonresident witness¬ 
es , 38 and the court has emphasized the fact that it 
is not considering the relations between the witness 
and the party at whose instance he is in attendance 
on the court, but that it is dealing with the ques¬ 
tion whether the successful party can demand that 
his losing adversary pay witnesses in attendance at 
his instance . 39 Where per diem is allowed for vol¬ 
untary attendance, the allowance is confined to the 
time when the witness is actually testifying . 40 


WITNESSES §§ 36-37 

It has been held that, where there is no jurisdic¬ 
tion to compel attendance of a witness who lives 
beyond the adjoining county, a witness outside the 
jurisdictional limit who attends in response to a 
request and is subpoenaed at the courthouse is a 
voluntary witness, and not entitled to mileage ; 41 
but acceptance of service of a subpoena by the wit¬ 
ness does not make his attendance voluntary under 
a statute allowing mileage for the number of miles 
necessarily traveled “under subpoena ,” 42 Other au¬ 
thorities hold that, where a witness attends pursuant 
to a subpoena actually served on him, he is entitled 
to mileage, although, by reason of the place of his 
residence or of some defect in the service of the 
subpoena, he was not bound to attend , 43 and even 
a witness who attends and testifies without a sub¬ 
poena , 44 or pursuant to a telephone message from 
the sheriff that he had a subpoena for him , 45 or 
who voluntarily appears within reach of a sub¬ 
poena , 46 has been held entitled to mileage, but in 
some cases to single mileage only . 47 

§ 37. Persons Entitled 

Generally, a party to a suit or in interest can claim 
no compensation for voluntarily testifying in 'his own be- 
half, but he is entitled to be paid as a witness where he is 
compelled to testify. 

Where the statute prescribing compensation for 
witnesses in attendance contains no provision deny¬ 
ing such compensation to witnesses having an inter¬ 
est in the controversy, the fact that a person, duly 
subpoenaed as a witness, is interested in the event 
of the suit does not deprive him of his right to 
compensation 48 A stockholder of a corporation 
which is party to the suit is entitled to compensation 
for attendance as witness , 49 even though he is the 
owner of much of its stock and not merely testifying 


29. Ga.—Monroe v. Anderson, 109 S. 

E. 654, 152 Ga. 251—Harris v. 
Early, 22 S.E. 704, 96 Ga. 186. 

30. Mo.—Hart v. Railway Express 
Agency, App., 173 S.W.2d 645—Mt. 
Olivet Cemetery Ass’n v. Dalton, 53 
Mo.App. 345. 

70 C.J. p 68 note 94. 

31. Pa.—Commonwealth v. Donatelli, 
30 Pa.Dist. 291. 

32. U.S.—Miller v. Vincennes Steel 
Corp., D.C.Miss., 20 F.Supp. 553, 
modified on other grounds, O.C.A., 
Vincennes Steel Corp. v. Miller, 94 

F. 2d 347. 

70 C.J. p 68 note 96. 

33. Mont.—Helena Adjustment Co. v. 
Claflin, 243 P. 1063, 1066, 75 Mont. 
317. 

34. Mo.—State v. Wilder, 95 S.W. 
396, 196 Mo. 418, 7 Ann.Cas. 158. 

70 C.J. p 68 note 98. 


35. Iowa.—State v. Willis, 44 N.W. 
699, 79 Iowa 326. 

36. Iowa.—Warnstaff v. Louisa 

- County, 41 N.W. 195, 76 Iowa 585. 

37. N.C.—State v. Means, 95 S.E. 
912, 175 N.C. 820. 

70 C.J. p 68 note 2. 

38. Colo.—Union Pac. R. Co. V. 
Brower, 155 P. 312, 60 Colo. 579. 

39. Miss.—Yazoo & M. V. R. Co. v. 
Richardson, 61 So. 649, 104 Miss. 
575. 

40. Mo.—Knight v. Donnelly, 115 S. 
W. 1050, 135 Mo.App. 105. 

41. Ohio.—Wylie v. Duffy, 1 Ohio N. 
P.,N.S., 353. 

42. Mo.—Wilson v. St. Louis, etc., 
R. Co., 53 Mo.App. 342, followed in 
Mt. Olivet Cemetery Assoc, v. Dal¬ 
ton, 53 Mo.App. 345. 

43. Ark.—McKewen v. St. Louis, 
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etc., R. Co., 124 S.W. 506, 93 Ark. 
530. 

70 C.J. p 69 note 8. 

44. N.M.—Duncan v. Holder, 107 P. 
685, 15 N.M. 323. 

Utah.—Holt v. Nielson, 109 P. 470, 
37 Utah 566. 

70 C.J. p 69 note 9. 

45. Utah.—Holt v. Nielson, supra. 

46. U.S.—Sutton v. Pacific S. S. Co., 
D.C.Wash., 3 F.2d 75, affirmed, C.C. 
A., 7 F.2d 579, and certiorari denied 
46 S.Ct. 202, 269 U.S. 586, 70 L.Ed. 
425. 

47. Or.—Egan v. Finney, 72 P. 133, 
42 Or. 599. 

48. S.C.—Winsmith v. Dewberry, 14 
S.C. 554. 

70 C.J. p 69 note 26, 

49. Idaho.—Feenaughty Machinery 
Co. v. Turner, 257 P. 38, 40, 44 Ida¬ 
ho 363. 
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but appearing as a litigant for the purpose of direct¬ 
ing the cause . 50 

Parties to suit or in interest. The general rule is 
that a party to a suit or in interest can claim no 
compensation for voluntarily testifying in his own 
behalf , 61 but that he is entitled to be paid as a wit¬ 
ness where he is called to testify for his adversary, 
or otherwise compelled to testify , 52 although a party 
may call his adversary for cross-examination with¬ 
out tendering him his witness’ fees . 53 Compensa¬ 
tion has been allowed to one who is merely a 
nominal party without real interest in the suit ; 54 
to one who, while having an interest, was not the 
principal party in the action, and who attended the 
trial under subpoena ; 55 to one who, although a par¬ 
ty to the action, attended solely for the purpose of 
giving evidence and not to assist in the manage¬ 
ment of the cause ; 56 and to a party compelled to 
attend and to be examined in behalf of a coplain¬ 
tiff or codefendant as to any matter in which he 
is not jointly interested or liable . 57 

Compensation has been denied to a codefendant 
under subpoena by his adversary but not testify¬ 
ing ; 58 to one who sues as agent of another ; 59 and 
to one who was really, although not nominally, a 
party . 60 Where separate actions are consolidated 
for trial and plaintiff in each action is called as a 


witness for himself as well as for the other plaintiff 
plaintiffs are not entitled to compensation as wit 
nesses . 61 

Husband or wife of party to suit . The husban< 
or wife of a party may be entitled to compensatioi 
as a witness , 62 although in some cases allowano 
has been denied . 63 

Attorneys . According to some authorities, a mem 
ber of the bar in actual practice in the court is no 
entitled to be compensated as a witness when calle< 
to testify , 64 especially where he is in actual attend 
ance at court otherwise than as a witness ; 65 an< 
even an attorney of another court, if he comes t< 
attend a trial as counsel but withdraws from th 
case and becomes a witness, is not entitled to wit 
ness’ fees at that term ; 66 but the fiction that ai 
attorney is always present in court where he ac 
tually practices, on which the rule is based, ha 
no application to a member of the bar, even thougl 
in actual practice, who devotes most of his time t< 
another profession, and has no other business ii 
court at the time he is subpoenaed as a witness ; 6 
and the rule, as first above stated, has, in some in 
stances, been much modified . 68 

Agents of party to suit; officers and members o 
corporate party to suit. One who attends court a 
the agent of a party, necessarily attending to th 


50, Idaho.—Feenaughty Machinery 
Co. v. Turner, supra. 

70 C.J. p 69 note 28. 

51- Ala.—Corpus Juris cited In 
Shepherd v. Morrison's Cafeteria 
Co., 104 So. 427, 428, 29 Ala.App. 
189. 

N.D.—Gunsch v. Gunsch, 67 N.W. 2d 
311. 

Wis.—Kettenhofen v. Sterling Oil Co., 
275 N.W. 425, 226 Wis. 178. 

70 C.J. p 69 note 30. 

“Parties” 

The term “parties,” within rule 
that parties to action who testify 
are not entitled to witness fees, 
means only parties to record, that is, 
persons who are named as plaintiff or 
defendant and who appear on record 
as such, whether nominal parties or 
actual parties in interest. 

N.Y.—Hinton v. Scharoun Industries, 
41 N.Y.S.2d 595. 

Assignor of plaintiff 
Where plaintiff's assignor was in¬ 
terested in action on four notes to 
extent that he was to be paid balance 
owing by plaintiff for assignment 
when suit was finished, assignor was 
not entitled to fees as a witness. 
Ariz.—Segar v. Bailey, 154 P.2d 520, 
62 Ariz. 93. 

52- N.H.—George v. Starrett, 40 N. 
H. 135. 

70 C.J. p 70 note 31. 


53. Minn.—Boyea v. Besch, 174 NT. 
W. 894, 144 Minn. 254. 

54. U.S.—The Teaser, Mass., 223 F. 
13, 138 C.C.A. 427. 

70 C.J. p 70 note 33. 

55. U.S.—The Petroleum No. 5, D.C. 
Tex., 41 F.2d 268. 

58, U.S.—Tuck v. Olds, C.C.Mich., 29 

F. 883. 

57. N.C.—Penny v. Brink, 75 N.C. 68. 

58. Iowa.—Vacuum Oil Co. v. Car- 
stens, 231 N.W. 380, 211 Iowa 1129. 
Bankrupt defendant, who attended 

under subpoena but was not called on 
in a suit against him and the trustee 
in bankruptcy in which a default 
judgment was prevented by the trus¬ 
tee cross-examining plaintiff’s wit¬ 
nesses and himself offering evidence, 
is not entitled to witness’ fees. 

Iowa,—Vacuum Oil Co. v. Carstens, 
supra. 

59. Pa.—Fisher v. Selden, 4 Pa.Co. 
392. 

60. Pa.—Leonard v. Smith, 4 PaDist. 
249. 

70 C.J. p 70 note 39. 

61. Wash.—Van Nostern v. Richey & 
Gilbert Co., 99 P.2d 608, 2 Wash.2d 
663. 


62. Wash.—Noon v. Mironski, 108 I 
1069, 58 Wash. 453. 

70 C.J. p 70 note 41. 

63. Tex.—Texas Midland R. Co. t 
Parker, 66 S.W. 583, 28 Tex-Cit 
App. 116. 

70 C.J. p 70 note 42. 

64. La.—Corpus Juris cited in Wil 
liams v. Fire Ass’n of Philadelphia 
App., 193 So. 202, 205. 

70 C.J. p 70 note 44. 

Attorneys are officers of court an 
when they are present in court an 
called to testify as to value of serv 
ices rendered by another attorney ea 
pert fees cannot be allowed. 

La.—Roy O. Martin Lumber Co. i 
Sinclair, 56 So.2d 240, 220 La 226. 

Williams v. Fire Ass’n of Phils 
delphia, App., 193 So. 202. 

65. N.D.—Wilkins v. National Unio 
Fire Ins. Co. of Pittsburgh, Pa 
189 N.W. 317, 48 N.D. 1295. 

66. Pa.—Marsdorf ▼. Lacey, 
Woodw. 81. 

67. Pa—Commonwealth v. Lucas, 2 
Pa.Co. 126. 

70 C.J. p 70 note 47. 

68. Wis.—Abbott v. Johnson, 2 £ 
W. 332, 47 Wis. 239. 

70 C.J. p 70 note 48. 
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conduct of the suit, cannot be allowed witness’ fees, 
although he testifies ; 69 but compensation will be al¬ 
lowed to an officer, agent, or member of a corpora¬ 
tion who attends as a witness in its behalf in a suit 
to which the corporation is a party , 70 but in which 
he has no private interest , 71 unless he is in court 
necessarily attending to the conduct of the suit . 72 

Witnesses in criminal prosecutions . Under vari¬ 
ous statutes, witnesses in criminal prosecutions may 
be entitled to compensation , 73 such as a person de¬ 
tained in prison in connection with any criminal 
prosecution as a material witness . 74 Under statutes 
expressly so providing, witnesses for the prosecu¬ 
tion in criminal cases are entitled to the same fees as 
witnesses in civil actions , 76 and such witnesses are 
entitled under statutes fixing fees for witnesses gen¬ 
erally in any justice’s court or before any officer 
authorized to examine, and further authorizing the 
prosecuting attorney to compel attendance without 
paying fees in advance ; 76 but witnesses before a 
grand jury who are not within the terms of the 
grand jury statute cannot recover . 77 

§ 38. -Public Officers and Employees 

A public officer who, in the discharge of his official 
duties, is not required to be present in person on the trial 
of a particular case, is entitled to compensation as a wit¬ 


ness If he is called as a witness therein; but he Is not 
entitled thereto if he Is called on to testify while present 
in court in the performance of his official duties. 

Allowance of witness’ fees to public officers is 
determined by the statute and whether claimant is 
within its terms . 78 The fact that one who is sub¬ 
poenaed and attends as witness is a public officer 
does not, in itself, generally defeat his right to com¬ 
pensation ; 79 if, in the discharge of his official du¬ 
ties, he is not required to be present in person on 
the trial of a particular case, he is entitled to com¬ 
pensation as a witness if he is called as a witness 
therein . 80 However, an officer who is called on to 
testify while present in court in the performance of 
his official duties is not entitled to compensation ; 81 
the distinction between attendance by a public of¬ 
ficer in performance of duty and attendance merely 
as a witness is specifically made in some statutes . 82 

A statute prohibiting a policeman accepting a fee 
for any service related to the duties of his office 
does not make it unlawful for him to accept a wit¬ 
ness’ fee, testimony in court not being regarded as 
a service related to the duties of his office , 83 but 
a police officer has been held to be a “city officer” 
within the meaning of a city ordinance excluding 
such officers from a provision allowing witness’ fees 
to other witnesses , 84 or of a statute prohibiting 


89. Utah.— Corpus Juris quoted in 
Western Creamery Co. v. Malia, 57 
P.2d 743, 746, 89 Utah 422. 

70 C.J. p 71 note 50. 

70. Utah.—Corpus Juris quoted in 

Western Creamery Co. v. Malia, 57 
P.2d 743, 746, 89 Utah 422. 

Wash.—University Plumbing & Heat¬ 
ing Co. v. Naches Hotel Co., 32 P.2d 
545, 177 Wash. 548. 

70 C.J. p 71 note 51. 

Former employee not served 

A corporate defendant’s former em¬ 
ployee named as a defendant who was 
not served with summons or com¬ 
plaint was not a “party” to action so 
as to preclude recovery of witness fee 
for his attendance in court merely 
because action might be commenced 
against him alleging negligence under 
same facts on which case against 
corporation was based. 

N.Y.—Hinton v. Scharoun Industries, 
41 N.Y.S.2d 595. 

71. Utah.—Corpus Juris quoted in 

Western Creamery Co. v. Malia, 57 
P.2d 743, 746, 89 Utah 422. 

70 C.J. p 71 note 52. 

72. Utah.— Corpus Juris quoted in 
Western Creamery Co. v. Malia, 57 
P.2d 743, 746, 89 Utah 422. 

70 C.J. p 71 note 53. 

73. Pa*.—Linsky v. Luzerne County, 
101 Pa. Super. 42. 

Commonwealth v. Davis, Quar. 
Sess., 33 Del.Co. 496. 


74. Pa.—Linsky v. Luzerne County, 
101 Pa.Super. 42. 

Commonwealth v. Butler, Quar. 
Sess., 27 Del.Co. 386. 

75. N.Y.—People v. Sharp, 139 N.Y. 
S. 995, 78 Misc. 528, 28 N.Y.Cr. 468. 

76. Minn.—State v. Bliss, 21 Minn. 
458. 

77. N.C.—Lewis v. Wake County, 74 
N.C. 194. 

70 C.J. p 71 note 66. 

78. Fla.—Trawick v. State ex rel. 
Rigby, 1 So.2d 641, 146 Fla. 666. 

79. Ohio.—State ex rel. Shaffer v. 
Cole, 7 N.E.2d 647, 132 Ohio St. 338. 

70 C.J. p 71 note 55. 

Causes before particular officials 
Statute providing that no police 
officer is entitled to witness fees in 
cause prosecuted under criminal law 
of state, or city ordinance, before 
police judge, mayor of city, justice 
of peace, or other officer having ju¬ 
risdiction in such causes did not pro¬ 
hibit payment of usual witness fees 
to police officer who, in response to 
subpoena, appears and testifies before 
grand jury, or in trial of criminal 
case in court of common pleas. 

Ohio.—State ex rel. Shaffer v. Cole, 
supra. 

limitation to criminal cases 
j The provisions of the act relating 
| to criminal procedure providing that 
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no sheriff or other person employed 
or paid by the state or any county 
thereof as a law enforcement officer 
shall be entitled to witness fees or 
mileage when summoned to testify in 
any court sitting in county in which 
he holds office, is employed, or has 
his residence, must be construed with 
remainder of act, and when so con¬ 
strued, such provisions are limited 
in application to witnesses in crim¬ 
inal cases. 

Fla.—Trawick v. State ex rel. Rig¬ 
by, 1 So.2d 641, 146 Fla. 666. 

80. Ohio.—State ex rel. Shaffer v. 
Cole, 7 N.E.2d 647, 132 Ohio St 
338. 

81. Pa.—Commonwealth v. Kugler, 
50 Pa.Dist. & Co. 372, 29 North.Co. 
178. 

Davis v. Commissioners, Q. & T., 
4 ChestCo. 297. 

70 C.J. p 71 note 56. 

82. Mass.—Sackett v. Sanborn, 91 N. 
E. 133, 205 Mass. 110. 

70 C.J. p 71 note 57. 

83. Pa.—Templeton v. Williams, 39 
Pa.Super. 272. 

Commonwealth v. Hasko, 46 Pa. 
Dist & Co. 359, 59 Montg.Co, 1, 56 
York Leg.Rec. 194. 

84. Mo.—State ex rel. Wander v. 
Kimmel, 165 S.W. 1067, 256 Mo. 
611. 
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their accepting witness’ fees . 85 A jailer may be 
entitled to pay for attendance in court as a wit¬ 
ness . 86 Under a statute declaring that a “clerk or 
officer of the United States” shall receive only neces¬ 
sary expenses when summoned as witnesses in be¬ 
half of the government, necessary expenses have 
been allowed to a marshal’s clerk receiving a salary 
from the government , 87 but not to a person em¬ 
ployed for a postmaster who receives a fixed salary 
without any allowance for clerk hire . 88 

§ 39. Residence of Witness 

Under various statutes, witnesses residing near the 
place of trial or outside the state are not entitled to 
compensation. 

A witness residing within the state, who is sub¬ 
poenaed and attends the trial in obedience to the 
subpoena, is entitled to compensation, although he 
resides at such a distance from the place of trial 
that his testimony might have been taken by dep¬ 
osition , 89 and fees are also allowed to a witness 
attending from another state . 90 Under some stat¬ 
utes, however, witnesses residing near the place of 
trial , 91 and witnesses residing outside the state , 92 
are not entitled to compensation, and where a wit¬ 
ness who had been subpoenaed in a cause removed 
from the Gounty in which the suit was pending, and 
his deposition was taken, but afterward returned to 
the county and attended the trial, he has been held 
not to be entitled thereto . 93 

§ 40. Persons Liable; Liability and Defenses 
in General 

In civil actions, as a general rule a witness is entitled 
to recover his fees and mileage from the party at whose 
instance he was subpoenaed. 

In civil actions, as a general rule a witness is 


97 C.J.S. 

entitled to recover his fees and mileage from the 
party at whose instance he was subpoenaed , 94 or 
from an attorney on his agreement to compensate 
him for his time and expenses , 95 even though his 
fees may not be taxable against the unsuccessful 
party ; 96 and his fees must be paid by the party 
calling him although the witness is not used by 
him , 97 or is rejected by the court as incompetent . 98 
Such party is not relieved of liability because it is 
a railroad and offers free transportation in the ab¬ 
sence of an agreement releasing the statutory fees . 99 
A witness may not recover from one for whom he 
testified gratuitously ; 1 nor after his fees have been 
made the basis of a judgment for costs against the 
losing party may the witness withdraw his ticket 
and bring action thereon against the prevailing 
party who had summoned him , 2 although it has been 
held that a judgment in favor of a party for costs 
does not relieve him from liability to the witnesses 
for their fees, even though a judgment has gone 
against the other party for costs which included 
such fees . 3 

A witness of the prevailing party cannot himself 
recover his fees from the losing party , 4 nor may 
the losing party have a set-off to the successful par¬ 
ty’s witness’ bill on account of the indebtedness of 
the witness to himself . 5 

Criminal proceedings . Liability for fees of wit¬ 
nesses called by the prosecuting attorney and by 
accused in a criminal action is based on constitution¬ 
al or statutory provisions, and limited thereby , 6 
and, in the absence of such provisions, the liability 
does not exist , 7 as, for example, on the part of the 
state to pay the costs of accused in procuring at¬ 
tendance of witnesses ; 8 nor does the liability exist 
in a case not within the terms of the statute im- 


85. Kan.—Anderson v. Board of 
Com’rs of Shawnee County, 137 P. 
799, 91 Kan. 362. 

86. Ky.—Ellison v. Stevenson, 6 T. 
B.Mon. 271. 

87. U.S.—-Duval v. U. S., 23 Ct.Cl. 
102 . 

88. U.S.—In re Waller, D.C.S.C., 49 
F. 271. 

89. U.S.—Young: v. Merchants' Ins. 
Co., C.C.S.C., 29 F. 273. 

Ala.—Alabama Midland R. Co. v. 
Rushing, 15 So. 853, 103 Ala. 542. 

90. N.Y.—Nichols v. Doty, 3 Cow. 
352. 

91. Or.—Daly v. Multnomah County, 
12 P. 11, 14 Or. 20. 

92. Colo.—Union Pac. R. Co. v. 
Brower, 155 P. 312, 60 Colo. 579, 

70 C.J. p 72 note 71. 


93. Tex.—Allbright v. Corley, 54 
Tex. 372. 

94. Minn.—Jakutis v. Illinois Cent. 

R. Co., 157 N.Y7. 896, 133 Minn. 33. 
70 C.J. p 72 note 73. 

95. Mo.—Stoedter v. Turner, App., 
237 S.W. 141. 

96. N.C.—McClure v. Fulbright, 146 

S. E. 74, 196 N.C. 450. 

97. Mo.—Stoedter v. Turner, App., 
237 S.W. 141. 

98. Ga.—Crozier v. Berry, 27 Ga. 346. 

99. Minn.—Jakutis v. Illinois Cent. 
R. Co., 157 N.W. 896, 133 Minn. 33. 

1. Kan.—Stadel v. Stadel, 20 P. 475, 
40 Kan. 646. 

2. N.C.—Belden v. Snead, 84 N.C. 
243, 245—Standley v. Hodges, 1 N.C. 
413. 


3. Ala.—Danforth v. McClellan, 72 
So. 104, 196 Ala. 567. 

4. Ala.—Nicolas v. Trickey, 19 Ala. 
92. 

70 C.J. p 72 note 83. 

5. Pa.—Swab v. Snyder, 16 Pa.Dist. 
465. 

6. N.Y.—Crane v. McGoldrick, 276 N. 
Y.S. 220, 243 App.Div. 560. 
Conditioning- employment of expert 

in murder and robbery case at state’s 
expense to examine clothing of ac¬ 
cused for blood stains on keeping of 
important exhibits within the juris¬ 
diction was not abuse of discretion. 
N.H.—State v. Thorp, 171 A. 633, 86 
N.H. 501. 

7. N.Y.—Crane v. McGoldrick, 276 N. 
Y.S. 220, 243 App.Div. 560. 

8. Ky.—Greene v. Ballard, 192 S.W. 

1 841. 174 Ky. 808. 
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posing it , 9 or not showing a compliance with its 
requirements . 10 

The liability of a private prosecutor for fees of 
witnesses called by him does not exist where, under 
the terms of the statute, it is conditioned on a jury 
finding of costs, and there is no such finding in the 
case . 11 One accused of crime who has been acquitted 
has been held liable for fees of witnesses called by 
him ; 12 but he is not liable where, by statute, lia¬ 
bility is imposed on the county , 13 nor, in the absence 
of statutory authorization, can a witness residing 
outside the county where the trial is had charge 
and collect by execution against him for his attend¬ 
ance and mileage . 14 

Probate proceedings or will contest. Under stat¬ 
utes providing that any party to proceedings for 
probate of a will may compel examination of sub¬ 
scribing witnesses without first filing objections to 
the probate, and further providing for subpoena and 
fees of such witnesses, it has been held that lia¬ 
bility for fees of such witnesses falls on the party 
compelling the examination . 15 Where a person who 
is beyond the jurisdiction of the court appears with¬ 
out compulsion and testifies as a witness in a will 
contest at the request of the administrator on mat¬ 
ters material to the issues involved, the witness may 
recover compensation for so doing from the admin¬ 
istrator . 16 

§ 41. Amount and Items Recoverable 

a. In general 

b. Period of attendance 

c. Period of detention 

d. Attendance in several cases 


a. In General 

The sums allowed a witness for per diem and mileage 
are generally statutory. 

The amount of witness’ fees includes a certain 
sum per diem for time spent in attendance on the 
court and mileage for travel between the witnesses’ 
homes and the place of trial, the sums allowed for 
these items being fixed by the statute , 17 and in the 
absence of agreement for a different sum, one who 
attends at the request of a party without a subpoena 
is entitled only to the statutory compensation . 18 An 
allowance to witnesses in excess of the ordinary wit¬ 
ness fees cannot be justified , 19 and the practice of 
paying witnesses sums greater than the statutory 
fees on the theory that they are being compensated 
for their time or that they are being prevented from 
suffering financial loss is not to be commended , 20 
although it has been held that a matter-of-fact wit¬ 
ness, not attaining the status of an expert witness, 
may enforce a contract to receive payment in excess 
of the statutory fee for attending and testifying, 
where he is not subject to the process of the court 
because beyond its jurisdiction . 21 Even though a 
party agrees to pay a greater sum, if the witness 
attends under a subpoena, he cannot recover more 
than the fees prescribed by law , 22 and under a stat¬ 
ute which recognizes no classification of witnesses 
or gradation of fees, experts are no exception to 
this rule . 23 

Two attendances on same day in same matter . A 
witness who attends twice on the same day in the 
same matter is entitled to only one day’s pay, as 
where he attends before a committing magistrate and 
later in court , 24 or where he testifies at an arbitra- 


9 . Ala.—Banks v. Mobley, 58 So. 745, 
4 AlaApp. 510. 

70 C.J. p 72 note 91. 

10. Ill.—Troxell v. Union County, 
161 Ill.App. 173. 

11. Pa.—Strein v. Zeigler, 1 Watts & 
S. 259. 

12. Kan.—Bennett v. Kroth, 15 P. 
221, 37 Kan. 235, 1 Am.S.R. 248. 

13. Fla.—De Soto County Corners v. 
Howell, 40 So. 192, 193, 51 Fla. 160. 

14. Ga.—Howell v. Blackwell, 7 Ga. 
443. 

15. N.Y.—In re Elias* Estate, 217 N. 
Y.S. 847, 128 Misc. 122. 

16. Ala.—Hartley v. Alabama Nat. 
Bank of Montgomery, 25 So.2d 680, 
247 Ala. 651. 

17. Colo.—Geisler v. People in In¬ 
terest of Geisler, 256 P.2d 564, 127 
Colo. 336. 

Utah.—In re Smith’s Estate, 162 P.2d 
105, 108 Utah 537. 

70 C.J. p 73 note 2. 


Provisions exclusive 

Statutory provisions as to witness 
fees recoverable are exclusive in the 
absence of express agreement. 

Cal.—Credit Bureau of San Diego v. 
Johnson, 142 P.2d 963, 61 C.A.2d 
834. 

Criminal cases 

(1) Witnesses’ pay in criminal cas¬ 
es is governed by constitutional pro¬ 
vision that legislature shall not enact 
any law not applicable to all coun¬ 
ties, regulating costs and charges of 
courts, or fees, commissions, or al¬ 
lowances of public officers. 

Ala.—Barnes v. State ex rel. Tate, 162 
So. 406, 230 Ala. 596. 

(2) Act providing that witnesses in 
criminal case are entitled to seventy- 
five cents per day instead of one dol¬ 
lar impliedly repealed local act which 
fixed suofa fees at fifty cents. 

Ala.—Barnes v. State ex rel. Tate, 
supra 


18. Minn.—Holbrook v. Cooley, 25 
Minn. 275. 

19. U.S.—Alexander v. Watson, C.C. 
A.W.Va, 128 F.2d 627. 

20. Cal.—Crutchfield v. Davidson 
Brick Co., 130 P.2d 183, 55 C.A.2d 
34. 

21. Ala—Hartley v. Alabama Nat. 
Bank of Montgomery, 25 So.2d 680, 
247 Ala. 651. 

Wis.—Armstrong v. Prentice, 56 N.W. 
742, 86 Wis. 210. 

22. Ill.—Walker v. Cook, 33 Ill.App. 
561. 

23. Pa.—Diller v. Crawford County, 
23 PaDist. 551. 

Hamill v. Lancaster County, 38 
PaCo. 175. 

24. Pa—Commonwealth v. Lovett, 2 
PaCo. 375. 


427 



97 C.J.S. 


§ 41 WITNESSES 

tion and subsequently on the same day his deposition 
is taken . 25 

Time spent in traveling and in finding papers 
called for . According to some authorities, the per 
diem of a witness is to be computed from the time 
he left home until he returned, including the time 
spent in traveling , 26 the decisions in some instances 
being based on the construction of a statute , 27 and 
the allowance and its amount being contingent on 
mileage and other circumstances in the case , 28 and 
at a higher rate for witnesses attending from a 
foreign state ; 2 ^ but other authorities hold the per 
diem to be allowable only for the time of attendance 
at the place of trial, with no allowance other than 
mileage for the time spent in travel . 30 The service 
of a subpoena duces tecum does not raise an implied 
assumpsit to pay for trouble of the witness in finding 
the papers called for . 31 

Witness summoned by both parties . A witness 
summoned by both parties has been held to be en¬ 
titled to compensation from each . 32 

b. Period of Attendance 

The per diem of a witness who attends In obedience 
to a subpoena is properly computed according to the time 
during which he is in actual attendance, and is not limit¬ 
ed to the time when he is actually testifying. 

The per diem of a witness who attends in obedi¬ 
ence to a subpoena is properly computed according 
to the time during which he is in actual attendance , 33 
and the allowance is not limited to the time when he 
is actually testifying , 34 or to the days on which the 
trial actually takes place , 35 or on which the cause 
was on the day calendar ; 36 nor is the allowance 


extended to the time during which the witness was 
ready to attend but not in actual attendance , 37 or to 
the time occupied previous to trial in conference 
with counsel , 38 or to the time lost by being deprived 
of the opportunity of departing for a place not his 
home, by a ship on which he had engaged passage . 39 

Witnesses residing in the city where the court is 
held are not entitled to a per diem during periods of 
adjournment ; 40 but a witness not residing in the 
place where court is held may be allowed a per diem 
for a time when the court is not in session if he is 
obliged to remain for such time in order to be 
present when his attendance is required . 41 

c. Period of Detention 

Generally, a witness who is detained for lack of an 
undertaking or recognizance for his appearance at the 
trial is not entitled to a per diem as a witness for the 
period of 'his detention. 

According to the weight of authority, a witness 
who is committed and detained for lack of an under¬ 
taking or recognizance for his appearance at the 
trial is not entitled to a per diem as a witness for 
the period of his detention , 42 nor is he entitled to a 
writ of mandamus compelling the clerk of court to 
issue a certificate of attendance authorizing pay¬ 
ment by the county treasurer . 43 In some jurisdic¬ 
tions it is held, to the contrary, that a person de¬ 
tained by the court as a witness is in attendance on 
the court within the meaning of the statute provid¬ 
ing for payment of witness’ fees , 44 especially where 
it appears that his failure to give security did not 
result from any fault on his part , 46 and in at least 
one jurisdiction, formerly holding the view of the 


25* Pa.—Ulrich v. Getz, 2 Lanc.L. 
Rev. 137. 

26. N.Y.—Lamb v. Coe, 19 Wend. 
127. 

70 C.J. p 74 note 39. 

27* S.C.—Speigner v. Cooner, 43 S.C. 
L. 120. 

28. N.Y.—Rogers v. Rogers, 2 Paige 
458. 

70 C.J. p 74 note 41. 

29. N.Y.—Nichols v. Doty, 3 Cow. 
352. 

30. N.D.—Tritchler v. Smith, 220 N. 
W. 903, 57 N.D. 105. 

70 C.J. p 75 note 43. 

31. Pa.—Director Gen. of Railroads 
v. Keefer, 29 Pa.Dist. 606. 

32. N.C.—Peace v. Person, 5 N.C. 
188. 

S3. Alaska.—Reidy v. Myntti, 9 
Alaska 639. 

70 C.J. p 73 note 6. 

34. Minn.—Farmer v. Stillwater Wa¬ 
ter Co., 90 N.W. 10, 86 Minn. 59. 


S.D.—In re Stensland’s Estate, 257 N. 
W. 129, 63 S.D. 204. 

35. Minn.—Andrews v. Cressy, 2 
Mmn. 67. 

Pa.—Dwight v. Peoples, 1 Pa.Co. 141. 

36. N.Y.—Wheeler v. Ruckman, 28 
N.Y.Super. 702. 

37. Mass.—Bar Ass’n of City of Bos¬ 
ton v. Scott, 95 N.E. 402, 209 Mass. 
200 . 

70 C.J. p 73 note 11. 

38. U.S.—Pringle v. The Michigan, 
C.C.Mich., 52 F. 509. 

39. La.—Shaddock’s Case, 2 Mart 
207. 

40. Mich.—Smith v. Smith, 110 N.W. 
59, 111 N.W. 342, 146 Mich. 686. 

41. La.—In re McFall’s Case, 2 Mart. 
170. 

70 C.J. p 73 note 15. 

42. Utah.—Barber v. Moss, 282 P.2d 
838, 3 Utah 2d 268. 

70 C.J. p 73 note 16. 
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Where an Indigent man had been 
forcibly detained as a witness for 
one hundred seventy-eight days be¬ 
cause he could not post a bond, the 
man could not recover witness fees 
for the period of forcible detention 
awaiting trial, but should have been 
accorded the benefits of the statute 
allowing indigent witnesses, who 
cannot post bond, to be questioned 
forthwith. 

Utah.—Barber v. Moss, 282 P.2d 838, 
3 Utah 2d 268. 

43. Wis.—State v. Greene, 65 N.W. 
181, 91 Wis. 500. 

44. Mich.—Robinson v. Chambers, 
54 N.W. 176, 94 Mich. 471, 20 L.R.A. 
57 and note followed in 54 N.W. 
176, 94 Mich. 473. 

70 C.J. p 73 note 18. 

45. Md.—Hall v. Somerset County, 
34 A. 771, 82 Md. 618, 51 Am.S.R. 
484, 32 L.R.A. 449 and note. 

N.H.—Kirke v. Strafford County, 80 
A. 1046, 76 N.H. 181, Ann.Cas.l912C 
807. 
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majority, the rule has been changed by statute . 46 
If the witness is improperly detained, he is entitled 
to witness’ fees for the period of his detention ; 47 
but where the statute provides for payment of fees 
to witnesses detained under certain conditions, a 
witness may not recover for an illegal detention, his 
remedy in such case being an application for writ 
of habeas corpus , 48 a detention under a statute being 
presumed, however, to be regular . 49 

d. Attendance in Several Cases 

Unless a statute limits the recovery, a witness who, 
in obedience to subpoenas, attends at the same time in 
several cases is entitled to fees and mileage for each. 

Unless a statute limits the recovery , 50 or where 
the rule of actual per diem attendance is applied , 51 
a witness who, in obedience to subpoenas, attends 
at the same time in several cases is entitled to fees 
and mileage for each , 62 although such suits are 
brought by, against, or between the same parties , 53 
or are tried together ; 64 but a witness subpoenaed in 
one case only, even though requested to attend for 
all, is entitled to only one travel, with fees for 
attendance allowed in all cases in the discretion of 
the court . 55 Where several actions are consolidated 
into one, a witness who testifies at the trial is en¬ 
titled to but a single fee , 56 and where he has been 
summoned in one case only, he is entitled only to 
one fee . 57 

Persons who are parties in other actions of similar 
character and who are present in court awaiting the 
cases in which they are interested are entitled to 
witness’ fees for their actual attendance on account 
of the case in which they testify, but no more, no 
fees being allowed for the time they are in court 
on their own cases . 58 In some jurisdictions it is 
held, contrary to the general rule, that a witness’ 
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per diem is not increased by the fact that he has 
been subpoenaed in more than one case ; 59 in others 
that single mileage and attendance is the limit where 
summoned in two or more cases between the same 
parties at the same term , 60 or where the controversy 
arises out of one and the same transaction between 
several plaintiffs and one defendant who alone is 
liable for the costs , 61 or where the witness testified 
before the grand jury in several cases on the same 
day . 62 

§ 42. - Compensation of Experts 

Generally, apart from statute, an expert witness may 
be compelled to testify as to matters of a professional 
opinion, without any compensation other than the fee of 
an ordinary witness. 

A professional man who attends as an ordinary 
witness as to facts which have come within his ob¬ 
servation rather than as an expert in any matter re¬ 
lating to his profession , 63 or who gives an opinion 
on a matter within common knowledge not requiring 
special learning, skill, or knowledge , 64 or who at¬ 
tends voluntarily and testifies without request or 
agreement to pay for his services , 65 is entitled to 
only the ordinary witness’ fees. If a professional 
man, duly subpoenaed, is not called to testify, and it 
does not appear that he was subpoenaed to testify 
as an expert, the presumption is that he was called 
to testify to some facts, within his knowledge as an 
ordinary witness , 66 and an expert subpoenaed as a 
witness may not recover additional compensation 
from the attorneys who summoned him in the ab¬ 
sence of evidence of a request to testify with an 
agreement to pay therefor . 67 

The general rule is that, apart from statute, an 
expert witness may be compelled to testify as to 
matters of a professional opinion, or matters to 


46. Pa.—Linsky v. Luzerne County, 
101 Fa.Super. 42. 

Commonwealth v. Tankowski, 
Quar.Sess., 31 Luz.L.Reg.Rep. 327. 

47. Ohio.—In re Latshaw’s Case, 1 
Ohio Dec. (Reprint) 96, 2 West,L.J. 
123. 

70 C. J. p 74 note 21. 

48. Pa.—Commonwealth v. Moxitch, 
2 Pa.Dist. & Co. 31. 

49. Pa.—Kramfert v. Dauphin Coun¬ 
ty, 25 Pa.Dist. 163. 

50. N.D.—Gunsch v. Gunsch,. 67 N. 
W.2d 311. 

Pa.—Commonwealth v. Kugler, 50 Pa. 

Dist. & Co. 372, 29 North.Co. 178. 
70 C.J. p 74 note 24. 

51. Pa.—In re McCullough, 12 Phila. 
576. 

52. Ark.—Springfield, etc., R. Co. v. 
Lambert, 42 Ark. 121. 

70 C.J. p 74 note 25. 


53. Utah.—Smith v. Nelson, 65 P. 
485, 23 Utah 512. 

70 C.J. p 74 note 26. 

54. U.S.—L. E. Waterman Co. v. 
Lockwood, C.C.Mass., 128 F. 174. 

55. Mass.—Barber v. Parsons, 13 N. 
E. 491, 145 Mass. 203. 

56. N.C.—Morristown Mills Co. v. 
Lytle, 24 S.E. 530, 118 N.C. 837. 

57. Vt.—House v. Barber, 10 Vt. 158. 

58. N.D.— Corpus Juris quoted in 
Gunsch v. Gunsch, 67 N.W.2d 311, 
329—Wilkins v. National Union 
Fire Ins. Co. of Pittsburgh, Pa., 189 
N.W. 317, 48 N.D. 1295. 

59. Iowa.—Hardin v. Polk County, 
39 Iowa 661. 

70 C.J. p 74 note 32. 

60. Or.—Crawford v. Abraham, 2 Or. 
163. 


61. Pa.—BatdorfTs Adm'rs v. Eckert, 
3 Pa. 267. 

62. N.H.—Healy v. Hillsborough 
County, 49 A. 89, 70 N.H. 588. 

63. U.S.—Alexander v. Watson, C.C. 
A.W.Va., 128 F.2d 627. 

Colo.—Geisler v. People in Interest of 
Geisler, 256 P.2d 564, 127 Colo. 336. 

La.—Andrus v. Eunice Band Mill Co., 
182 So. 127, 190 La. 141. 

70 C.J. p 75 note 46. 

64. Colo.—Wassenich v. City and 
County of Denver, 186 P. 533, 538, 
67 Colo. 456. 

70 C.J. p 75 note 47. 

65. Cal.—McClenahan v. Keyes, 206 
P. 454, 188 C. 574. 

66. Pa.—Cohen v. Continental Cas¬ 
ualty Co., 89 Pa.Super. 367. 

67. N.Y.—Potter v. Austin, 190 N.Y. 
S. 712. 
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which he has gained a special knowledge by reason by, the statute having reference to an allowance 
of his professional training or experience, without by the court after the expert has been examined . 71 
any compensation other than the fee of an ordinary 

witness , 68 and his refusal to testify unless paid an Under some state statutes, expert witnesses, who 
extra compensation may be punished as contempt ; 69 testify to matters of opinion, are allowed an extra 
and while, in these jurisdictions, a statute may grant compensation in addition to the ordinary witness’ 
a discretionary power to allow fees to experts that fee , 72 the allowance being within the discretion of 
are just and reasonable , 70 the rule requiring an ex- the court where the statute so provides . 73 An ex¬ 
pert to testify as to matters of expert opinion with- pert’s right to recover additional compensation for 
out prepayment of an extra fee is not affected there- expert testimony in these jurisdictions is conditioned 


68. Ala.—Hartley v. Alabama Nat. 
Bank of Montgomery, 25 So.2d 680, 
247 Ala. 651. 

Cal.—City & County of San Francisco 
v. Superior Court in and for City 
& County of San Francisco, 231 
P.2d 26, 37 C.2d 227, 25 A.L.R.2d 
1418. 

Ill.—Commissioners of Lincoln Park 
v. Schmidt, 69 N.E.2d 869, 395 Ill. 
316. 

Kan.— Corpus Juris quoted, in Swope 
v. State, 67 P.2d 416, 417, 145 Kan. 

. 928. 

Me.—Barnes v. Boatmen’s Nat. Bank 
of St. Louis, 156 S.W.2d 597, 348 
Mo. 1032. 

Mo.—Corpus Juris cited in Shelton 
v. McHaney, 119 S.W.2d 951, 959, 
343 Mo. 119. 

Neb.—Peek v. Ayres Auto Supply, 51 
N.W.2d 387, 155 Neb. 233. 

N.Y.—People ex rel. Deuel v. Shaw, 
20 N.Y.S.2d 518, 269 App.Div. 977, 
reargument denied 21 N.Y.S.2d 1023, 
259 App.Div. 1072, appeal denied 
29 N.E.2d 398, 284 N.Y. 821. 

70 C.J. p 76 note 59. 

69. Kan.— Corpus Juris quoted in 
Swope v. State, 67 P.2d 416, 417, 
145 Kan. 928. 

70 C.J. p 76 note 60. 

70. Minn.—Senneka v. Bickle, 271 
N.W. 813, 199 Minn. 345. 

70 C.J. p 76 note 61. 

71. Minn.—State v. Teipner, 32 N.W. 
678, 36 Minn. 535. , 

72. UTS.—Alexander v. Watson, C.C. 
AW.Va., 128 F.2d 627. 

Fla.—H. J. Granger & Sons v. Clay 
County Farms, 77 So.2d 427. 

La.—McCoy v. Arkansas Natural Gas 
Corp., 190 So. 391, 193 La. 238. 

70 C.J. p 75 note 52. 

Treatment and prognosis 

A doctor of medicine, who has pre¬ 
viously been consulted by patient for 
purpose of diagnosis and treatment, 
and who subsequently testifies on be¬ 
half of plaintiff, not merely to relate 
detailed account of his treatment as 
attending physician, but specifically 
as to the nature of injury and prog¬ 
nosis thereof, is entitled to compen¬ 
sation as an expert witness. 

La.—Radecker v. Blue Plate Foods, 
App., 80 So.2d 875. 

An, “expert” with respect to recov¬ 
ery of additional compensation for 


testifying, is one who qualifies as 
such by reason of special knowledge 
and experience and an individual may 
possess knowledge and experience as 
an expert whether or not he is au¬ 
thorized to practice in a special field 
by virtue of any restriction or licens¬ 
ing requirement imposed by law. 

Pa.—Lance v. Luzerne County Mfrs. 
Ass’n, 77 A.2d 386, 366 Pa 398. 

Unlicensed engineer 

(1) Services of plaintiffs in testify¬ 
ing as expert witnesses before Public 
Service Commission in a water rate 
case was not the “practice of engi¬ 
neering” within that statute preclud¬ 
ing the recovery of plaintiffs for 
services as expert witnesses on 
ground that plaintiffs were not reg¬ 
istered engineers where plaintiffs nei¬ 
ther made plans nor directed control 
of the forces of, and utilization of, 
materials of nature which the stat¬ 
ute specifies as distinguishing the 
professional engineer. 

Pa—Lance v. Luzerne County Mfrs. 
Ass'n, supra. 

(2) Fact that some of the services 
of plaintiffs in testifying as expert 
witnesses before the Public Service 
Commission might have appeared to 
have been the practice of engineering 
within the contemplation of the stat¬ 
ute with respect to registration of 
engineers would not preclude a recov¬ 
ery for the services, even though 
plaintiffs were not registered engi¬ 
neers where such services were seg- 
regable in quantity and value. 

Pa.—Lance v. Luzerne County Mfrs. 
Ass’n, supra. 

73. Cal.—Metropolitan Water Dist. 
of Southern California v. Adams, 
147 P.2d 6, 23 Cal.2d 770. 

Colo.—Golden Press, Inc. v. Rylands, 
235 P.2d 592, 124 Colo. 122, 28 A.L. 
R.2d 672. 

La .—Kelly v. Ozone Tung Co-op., 
App., 36 So.2d 837, rehearing re¬ 
fused 38 So.2d 232. 

70 C.J. p 75 note 53. 

Matters considered 

(1) Fees payable to expert witness¬ 
es depend so much on time lost by 
experts, the extent of their examina¬ 
tion, the importance of matters on 
which they express an opinion, and 
[many other factors that no rule can 
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be fixed as to amount to be allowed 
in all cases. 

La.—Hare v. New Amsterdam Cas. 
Co., App., 1 Sp.2d 439. 

(2) The fact that a witness who 
gave expert testimony also testified 
with respect to matters of observa¬ 
tion did not preclude allowance of 
fee, but such fact was merely one of 
the facts which would be taken into 
account in fixing amount of his allow¬ 
ance. 

La.—McCoy v. Arkansas Natural Gas 
Corp., 190 So. 391, 193 La. 238. 

(3) An expert witness, who is used 
as such for only one day, is entitled 
to pay for other days he is required 
to be present in court awaiting the 
court's or attorney's action in plac¬ 
ing him on the witness stand. 

La—Kirby v. Terminal Paper Bag 
Co., App., 6 So.2d 562. 

Reasonable fees 

Colo.—Denver Joint Stock Land Bank 
v. Board of Com'rs of Elbert Coun¬ 
ty, 98 P.2d 283, 105 Colo. 366. 

Particular allowances 

(1) $100 to doctor of medicine. 
La—Radecker v. Blue Plate Foods, 

App., 80 So.2d 875. 

(2) $100 to radiologist. 

La.—Henderson v. New Amsterdam 
Cas. Co., App., 80 So.2d 438. 

(3) $50 per day irrespective of 
number of cases testified in. 

La.—State v. La Bauve, App., 75 So. 
2d 862, followed in 75 So.2d 864. 

(4) $25 for each day of attendance. 
La—McCoy v. Arkansas Natural Gas 

Corp., 190 So. 391, 193 La 238. 

(5) $25 to medical expert. 

La—Hare v. New Amsterdam Cas. 
Co., App., 1 So.2d 439. 

(6) $25 per day to attorneys from 
other towns and $10 to local attor¬ 
neys. 

Minn.—Senneka v. Bickle, 271 N.W. 
813, 199 Minn. 345. 

(7) $20.00 to physician for testify¬ 
ing an hour and twenty-five minutes. 
Fla—Tamiami Trial Tours v. Woo¬ 
ten, 47 So.2d 743. 

(8) $2 per day. 

Fla.—Bulmer v. Strawn, 53 So.2d 315. 

(9) Other particular amounts see 
70 C.J. p 75 note 53 [a]. 
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on his having given an opinion involving scientific or 
technical knowledge, or, where the statute so re¬ 
quires, on his having been appointed by the court to 
make scientific or professional examinations and 
testify to them ; 74 but where the statute providing 
additional compensation makes no such requirement, 
it is not necessary that the witnesses should be ap¬ 
pointed by the court as experts or summoned as 
such . 75 It has been held that an expert witness may 
refuse to testify until his extra compensation is 
paid , 76 and is not guilty of contempt in so doing , 77 
and that he must demand payment before testifying, 
to preserve his right of recovery . 78 Where a wit¬ 
ness, without compulsion and beyond the jurisdic¬ 
tion of the court, on request of a party appears and 
testifies as an expert on matters material to the is¬ 
sues involved, he is entitled to extra remunera¬ 
tion . 79 

Testimony requiring special preparation; quantum 
meruit. In jurisdictions where an expert must testi¬ 
fy on matters of expert opinion without extra com¬ 
pensation, the compulsion extends only to such opin¬ 
ions as the expert may give without preparation or 
preliminary study of the facts ; 80 and where it is 
desired to have an expert witness give testimony of 
a nature which requires special preparation, in¬ 
vestigation, research, or examination of any kind by 
him in order to prepare himself to testify, he has 
a right to regard such preparatory work as a pro¬ 
fessional service, and cannot be compelled to per¬ 
form it without the payment of a professional fee . 81 
If such services are performed on request of a par¬ 
ty to the action without an express promise of com¬ 
pensation, extra compensation may be recovered on 
an implied promise ; 82 but where a physician gives 


expert testimony based on a prior physical examina¬ 
tion of litigant voluntarily without any request to 
testify, there is no implied agreement to pay ad¬ 
ditional compensation , 83 and for mere attendance 
at court there can be no recovery in quantum 
meruit . 84 

Services rendered under special contract . Expert 
services may be the subject of contract justifying 
recovery by the expert on proof of its terms, con¬ 
sideration therefor, and performance , 85 even though 
the expert be the attending physician of the person 
who is made the subject of his testimony, provided 
it goes beyond mere testimony to facts observed by 
the senses, and extends to technical inferences or 
conclusions ; 86 but recovery on the contract cannot 
be had where the witness testifies on matters within 
common knowledge not requiring previous study, 
training, or investigation . 87 

Criminal trials; election contests. In criminal 
trials the government attorney may not employ ex¬ 
perts under a contract to pay compensation in ex¬ 
cess of the regular witness’ fees in the absence 
of statutory authority therefor ; 88 but under stat¬ 
utes while an expert testifying as to matters of 
opinion for the defense may not recover extra 
compensation therefor from the government as 
matter of right, the attorney-general has authority 
to consent thereto , 89 and experts employed under 
court authority to make examination are entitled 
to compensation therefor regardless of any failure 
to call them to testify or of other irregularities in 
the procedure . 90 

Handwriting experts employed under authority of 
court in election contests may recover compensation 
subject to the discretion of the court as to the proper 


74. La.—Andrus v. Eunice Band Mill 
Co., 182 So. 127, 190 La. 141. 

Crichton v. Krouse, App., 150 So. 
443. 

75. La.—McCoy v. Arkansas Natural 
Gas Corp., 190 So. 391, 193 La. 238. 

70 C.J. p 75 note 58. 

76. U.S.—U. S. v. Howe, D.C.Ark., 26 
F.Cas.No.l5,404a. 

70 C.J. p 75 note 55. 

77. U.S.—U. S. v. Howe, supra. 

70 C.J. p 75 note 55. 

78. N.Y.—Tiffany v. Kellogg Iron 
Works, 109 N.Y.S. 754, 59 Misc. 113. 

70 C.J. p 75 note 56. 

79. Ala.—Hartley v. Alabama Nat. 
Bank of Montgomery, 25 So.2d 680, 
247 Ala. 651. 

80. Ala.—Hartley v. Alabama Nat. 
Bank of Montgomery, supra. 

70 C.J. p 76 note 63. 

RL Ala.— Corpus Juris cited in 
Hartley v. Alabama Nat Bank of 


Montgomery, 25 So.2d 680, 683, 247 
Ala. 651. 

Kan.—Corpus Juris cited in Womer 
v. Aldridge, 125 P.2d 392, 396, 155 
Kan. 446. 

Mich.—Hesse v. Diehl, 271 N.W. 721, 
279 Mich. 168. 

Mo.—Barnes v. Boatmen’s Nat Bank 
of St. Louis, 156 S.W.2d 597, 348 
Mo. 1032. 

70 C.J. p 76 note 64. 

82. Ala.— Corpus Juris quoted in 

Hartley v. Alabama Nat Bank of 
Montgomery, 25 So.2d 680, 683, 247 
Ala. 651. 

70 C.J. p 76 note 65. 

83. Okl.—In re Yarlotte’s Guardian¬ 
ship, 270 P. 321, 133 Okl. 3. 

84. Ill.—Chicago, etc.. Electric R. 
Co. v. Judge, 135 Ill.App. 377. 

85. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
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D.C.Pa., 83 F.Supp. 914, affirmed 
C.C.A., 107 F.2d 27. 

Ala.— Corpus Juris cited in Hartley 
v. Alabama Nat. Bank of Mont¬ 
gomery, 25 So.2d 680, 681, 247 Ala. 
651. 

Me.—In re Goodridge’s Estate, 14 
A.2d 501, 137 Me. 13. 

Pa.—Packard v. Pittsburgh Rys. Co., 
Com.Pl., 87 Pittsb.Leg.J. 219. 

70 C.J. p 76 note 68. 

86. N.Y.—Birch v. Sees, 165 N.Y.S. 
846, 178 App.Div. 609. 

87. Pa.—In re Ramschasel’s Estate, 
24 Pa.Super. 262. 

88. Pa.—Diller v. Crawford County, 
42 Pa.Co. 17, overruled Gerhard v. 
Berks County, 19 Pa.Dist. 209. 

89. Mass.—In re Clark, 104 Mass. 
537. 

90. N.Y.—People ex rel. Hicks v. 
Berry, 223 N.Y.S. 204, 221 App.Div. 
350. 
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amount, the court having power to authorize the 
expenditure . 91 

§ 43. - Mileage and Expenses 

a. In general 

b. Witnesses residing outside state, coun¬ 

ty, or federal district 

a. In General 

Under the authority of statutes or rules of court, a 
witness who attends court from a distance is allowed for 
his reasonable expenses in going to and from the place 
of trial. 

A witness who attends court from a distance is 
allowed, under authority of the statute or court 
rule, for his reasonable expenses in going to and 
from the place of trial , 92 provided the sole purpose 
of his travel was to testify , 93 and, where daily travel 
was necessary, he is entitled to mileage for each day 
he traveled , 94 and his reasonable expenses for the 
time during which he necessarily sojourned at the 
place of trial . 95 Under some statutes, if in a con¬ 
solidated trial of several cases a witness appears in 
one or more cases during any day’s attendance, only 
one allowance for travel is permissible . 96 

Travel fees have been denied to a witness who 
resides in the place where the court is held , 97 but 
where the statute makes the allowance mandatory 
and makes no exception of witnesses living at the 
place of trial, the court has no discretionary power 
to refuse the allowance on that ground . 98 Under 
conditions fixed by the statute, a witness may be 
entitled to extra allowances 99 and double mile¬ 
age . 1 Under a regulation so providing, a wit¬ 
ness may elect to receive his actual necessary ex¬ 
penses of travel and subsistence in lieu of mile¬ 
age , 2 although it is essential that the witness be 
subpoenaed , 3 and the provision in the act of congress 
that mileage shall not be allowed witnesses for a 


greater distance than one hundred miles applies only 
to witnesses who come from without the territorial 
limits of a court’s jurisdiction, and witnesses within 
the district are entitled to mileage for miles actually 
traveled for a greater distance than one hundred 
miles . 4 

Continuance or postponement of trial . Under a 
statute allowing mileage for each mile necessarily 
and actually traveled by a witness, the witness who, 
on postponement of the trial, is directed by the par¬ 
ties to return to his home and come again to the 
court when called is entitled to recover for mileage 
for every trip back and forth he makes under such 
conditions . 5 A fortiori, the same rule applies where 
witnesses are permitted or directed by the court to 
return home during postponement and to be in at¬ 
tendance on the later day ; 6 but in such case permis¬ 
sion of the court is necessary and must be entered 
of record , 7 and it has also been held that, where 
postponement is by agreement of the parties, and 
not by order of the court, except to carry the agree¬ 
ment into effect, the witnesses will not be allowed 
another travel unless it was a part of the agree¬ 
ment, although their continued attendance until dis¬ 
charged will be allowed in such case . 8 

In some cases a second allowance for mileage 
in case of adjournment for a longer period than over 
night is within the discretion of the court ; 9 and in 
a federal court double mileage may be allowed dur¬ 
ing adjournment where less than the per diem would 
have been, if the witness had remained in attend¬ 
ance . 10 A witness who lives in the city where the 
trial is had cannot be allowed mileage for travel 
between his home and the place of trial for each 
day during the time the case is on call . 11 

Computation of mileage . Mileage is computed 
from the residence of the witness to the place of 
trial , 12 even thQugh he was subpoenaed at a point 


91. Pa.—Edwards v. Prutzman, 165 
A. 255, 108 Pa.Super. 184. 

70 C.J. p 77 note 76. 

92. Alaska.—Reidy v. Myntti, 9 
Alaska 639. 

70 C.J. p 77 note 78. 

93. Or.—Crawford v. Abraham, 2 
Or. 163. 

94. Ill.—Independent Packing- Co. v. 
Burns, 168 Ill.App. 482. 

95. Hawaii.—In re Warden, 4 Ha¬ 
waii Fed. 648. 

70 C.J. P 77 note 81. 

98. N.D.—Gunsch v. Gunsch, 67 NT. 
W.2d 311. 

97. N.Y.—-Jackson v. Hoagland, 1 
Wend. 69. 


98. Cal.—Engel v. Ehret, 130 P. 
1197, 21 C.A. 112. 

99. Puerto Rico.—U. S. v. Butler, 1 
Puerto Rico Fed. 411. 

70 C.J. p 77 note 86. 

1. Or.—Ogilvie v. Stackland, 179 P. 
669, 92 Or. 352. 

70 C.J. p 77 note 87. 

2. Alaska.—Reidy v. Myntti, 9 Alas¬ 
ka 639. 

3. Alaska—Reidy v. Myntti, supra 

4. U.S.—Sims v. Schult, C.C.Mo., 
40 F. 143. 

Wash.—U. S. v. Small, 17 P. 739, 3 
Wash.T. 478. 

5. Kan.—Union Pac. R. Co. v. Har¬ 
ris, 29 Kan. 275. 
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8. Cal.—Richards v. Silveria, 275 
P. 478, 97 C.A. 166. 

70 C.J. p 79 note 15. 

7. Pa—Commonwealth v. Smith, 4 
PaCo. 321. 

8. U.S.—Hathaway v. Roach, C.C. 
Mass., 11 F.Cas.3STo. 6,213, 2 Woodb. 
& M. 63. 

9. Ohio.—Waybright v. Bonnell, 21 
Ohio N.P.,N.S., 158. 

10. U.S.—U. S. v. Venable Const. 
Co., C.C.Ga., 158 F. 833. 

11. Ill.—Chicago City R. Co. v. 
Burke, 102 Ill.App. 661. 

12. N.Y.—Hinton v. Scharoun In¬ 
dustries, 41 N.Y.S.2d 595. 

70 C.J. p 79 note 21. 
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nearer the place where the court is held ; 13 and 
where he is subpoenaed at his temporary residence 
or place of business, mileage is computed from there 
instead of from his permanent residence , 14 unless 
he was about to return to his permanent home when 
he was subpoenaed . 15 A person absent from his 
home when subpoenaed to testify in the city of his 
residence is entitled to mileage for the distance 
traveled going to his home and returning to his 
place of sojourn, where it is made to appear that the 
giving of the testimony was the sole purpose of 
his trip . 16 

The computation is made on the basis of the 
usually traveled and most practicable route , 17 or, 
where there are several usually traveled routes, 
according to the route traveled , 18 even though there 
are others that are shorter , 19 although there is au¬ 
thority restricting mileage in such cases to the 
shortest and most direct route . 20 Also the computa¬ 
tion is based on the actual miles traveled regardless 
of distances as scheduled in the statute . 21 

b. Witnesses Residing outside State, County, or 
Federal District 

Generally, a witness in a civil action who attends 
court from a foreign state is not entitled to mileage for 
the distance traveled in the foreign state. 

A witness in a civil action who attends court 
from a foreign state is not entitled to mileage for 
the distance traveled in the foreign state , 22 mileage 
for the actual distance traveled within the state 
only being allowed , 23 although there is also au¬ 
thority to the contrary based on the construction 
of a statute . 24 Likewise, a witness is not entitled 
to any allowance for mileage if he was at the pl^ce 
of trial when summoned , 25 and only to mileage 
for the distance traveled from a place within the 
district where he is temporarily sojourning where 
the summons was served on him there . 26 


WITNESSES % 43 

A witness is entitled to recover his reasonable 
expenses for the entire distance traveled in an 
action on an implied contract against the party at 
whose request he attends , 27 and a subpoena, al¬ 
though not compelling attendance from one outside 
the state, is the equivalent of a request on which 
an implied contract may be based . 28 A witness is 
entitled to mileage from the place of trial to the 
point where he first enters the state, notwith¬ 
standing he is not subpoenaed until he comes to 
the place of trial, where he came to the place of 
trial on receiving notice from an executor that 
a will contest was set for trial and that it would 
be necessary for all witnesses to be present . 29 
Where the business of a witness was in another 
state and he was compelled to come therefrom to 
testify, he was entitled to mileage from the state 
line, although his residence was within the state . 30 

Under a statute making provision for allowance 
of mileage to a witness from a foreign county, it 
has been held that such witness is entitled to mile¬ 
age on his first day of attendance and further mile¬ 
age in the discretion of the court depending on 
whether his going home and returning to court is 
reasonable conduct on his part . 31 Where the stat¬ 
ute obliges a person to attend as a witness before a 
court outside the county of his residence only when 
the distance to the place of trial is less than one 
hundred miles, the statutory mileage fee is lim¬ 
ited to an allowance for the distance fixed by law 
for the effective range of a subpoena or one hun¬ 
dred miles . 32 

In criminal actions. A witness in a criminal case 
illegally summoned outside the state can be al¬ 
lowed his mileage only from the state line , 33 and 
a witness who attends voluntarily without summons 
is not entitled to any mileage in the absence of 


13. N.Y.—Pike v. Nash, 16 How.Pr. 
53. 

14. N.Y.—Clarks v. Staring, 4 How. 
Pr. 243. 

15. Utah.—Holt v. Nielson, 109 P. 
470, 37 Utah 566. 

70 C.J. p 79 note 24. 

16. N.Y.—Sargent v. Warren, 41 
Hun 103, 11 N.Y.Civ.Proc. 160. 

17. Or.—Hill v. Hill, 270 P. 911, 
128 Or. 177. 

70 C.J. p 79 note 26. 

18. Minn.—Jakutis v. Illinois Cent. 
R. Co., 157 N.W. 896, 133 Minn. 
33. 

Pa.—Rebert v. Eline, 21 Pa.Co. 431. 

19. Minn.—Jakutis v. Illinois Cent. 
R. Co., 157 N.W. 896, .133 Minn. 33. 

97 C.J.S.—28 


20. N.Y.—Hinton v. Scharoun In¬ 
dustries, 41 N.Y.S.2d 595. 

Pa.—Venetian Blind Co. v. Nesbit, 
13 Pa.Co. 330. 

21. Cal.—Federoff v. Birks Bros., 
242 P. 885, 75 C.A. 345. 

22. Wash.—Carlson Bros. & Co. v. 

Van De Vanter, 52 P. 323, 19 

Wash. 32. 

70 C.J. p 78 note 90. 

23. Wash.—Pearson v. Gullans, 142 
P. 456, 81 Wash. 57. 

70 C.J. p 78 note 91. 

24. Vt.—Albany v. Derby, 30 Vt. 
718. 

25. N.Y.—Dowling v. Bush, 6 How. 
Pr. 410. 

70 C.J. p 78 note 93. 
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26. U.S.—Crittenden v. Barkin, D.C. 
N.Y., 276 F. 978. 

27. N.H.—Gunnison v. Gunnison, 41 
N.H. 121, 129, 77 Am.D. 764. 

70 C.J. p 78 note 95. 

28. Iowa.—W estfall v. Madison 
County, 17 N.W. 614, 62 Iowa 427. 

29. S.D.—In re Stensland’s Estate, 
257 N.W. 129, 63 S.D. 204. 

30. Wash.—Wohlforth v. Kuppler, 
137 P. 477, 77 Wash. 339. 

31. N.J.—Henry v. Walton, 19 A. 
791, 52 N.J.Law 370. 

32. Cal.—Del Mar Canning Co. v. 
Pacific Gas & Electric Co., 112 P.2d 
953, 44 C.A.2d 718. 

33. N.C.—State v. Means, 95 S.E. 
912, 175 N.C. 820. 
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§§ 43-44 WITNESSES 

authorization by statute , 34 or compliance with its 
requirements . 35 However, a witness for the state 
in a criminal case who, while temporarily in the 
state is served with a subpoena , 36 or compelled to 
enter into a recognizance to attend , 37 comes from 
his home in a distant state is entitled to mileage 
for the entire distance traveled, even under a stat¬ 
ute which provides mileage for witnesses who at¬ 
tend from a different county only , 38 although par¬ 
ticular statutes have been construed to allow mile¬ 
age for travel only within the state in such cases . 39 

In actions in federal courts. In the federal courts 
the rules are conflicting, some courts allowing a 
witness who lives outside the district mileage for the 
entire distance traveled , 40 other courts limiting the 
allowance to one hundred miles each way , 41 but 
allowing for travel outside the district , 42 unless 
in the particular case there was no legal compul¬ 
sion to attend . 43 Under statutes, one of which pre¬ 
scribes a mileage rate for witnesses in attendance 
in a federal court or before any officer pursuant 
to law, the other allowing mileage at an increased 
rate for witnesses in a particular district court, 
a witness in attendance at a hearing before a Unit¬ 
ed States commissioner is entitled only to mileage 
fixed in the first statute . 44 

§ 44. Statement, Affidavit, and Certificate 

A witness who has not been paid in advance is not 
entitled to fees for bis attendance unless or until he 
proves his attendance in the manner and within the time 
prescribed by statute. 

A witness who has not been paid in advance is 


not entitled to fees for his attendance unless or 
until he proves his attendance in the manner and 
within the time prescribed by statute , 45 usually by 
affidavit , 46 and presents to the proper officer a 
statement, account, or certificate of it . 47 In some 
jurisdictions the certificate by the judge or officer 
of the court is sufficient without the affidavit . 48 

The affidavit and certificate must conform to the 
terms of the statute requiring them . 49 In case of 
attendance at several terms, the affidavit may be 
filed at each term or at the term at which judgment 
is rendered, in which “case it must appear how 
many days the witness attended of each term . 50 
Where the statute so requires, the affidavit must 
contain the name of the witness, his place of resi¬ 
dence, the number of days in attendance, the num¬ 
ber of miles traveled, and that the witness attended 
as a witness and for the purpose of being sworn 
only . 51 So, under particular statutes, the state¬ 
ment of items must be signed by the witness or his 
duly authorized agent , 52 sworn to , 53 and certified 
by the judge or the officer of the court named in 
the statute , 54 and within the time stipulated in 
the statute ; 55 but the witness 7 oath to the correct¬ 
ness of the items, while making it mandatory on 
the clerk to issue the certificate, is not necessary 
if the clerk has knowledge of their correctness, un¬ 
der a statute construed as requiring the oath mere¬ 
ly for the protection of the clerk , 56 and a statute 
requiring a treasurer to pay on presentation does not 
require that the certificate be addressed to the 
treasurer . 57 On a motion to fix the compensa- 


34. Cal.—Walker v. Boyle, 242 P. 
115, 75 C.A. 152. 

35. Cal.—Walker v. Boyle, supra. 

36. Ga.—Dutcher v. Justices Fulton 
County Inferior Ct., 38 Ga. 214. 

70 C.J. p 78 note 3. 

37. Mo.—State v. Seibert, 32 S.W. 
670, 130 Mo. 202. 

70 C.J. p 78 note 4. 

38. Ga.—Dutcher v. Justices Fulton 
County Inferior Ct., 38 Ga. 214. 

39. Kan.—Lyon County v. Chase, 24 
Kan. 774. 

40. U.S.—Sutton v. Pacific S. S. Co., 
D.C.Wash., 3 F.2d 75, affirmed, C. 
C.A., 7 F.2d 579, and certiorari 
denied 46 S.Ct. 202, 269 U.S. 586, 
70 L.Ed. 425. 

70 C.J. p 78 note 8. 

Fees and expenses of witnesses as 
costs m federal courts see Feder¬ 
al Courts § 161 j (7). 

41 . U.S. — Vincennes Steel Corp. v. 
Miller, C.C.A.Miss., 94 F.2d 347. 

70 C.J. p 78 note 9. 

42. U.S.—Woodruff v. Barney, C.C. 


Ohio, 30 F.Cas.No.17,986, 1 Bond 
528, 2 Fish Pat.Cas. 244. 

43. U.S.—'Wooster v. Hill, C.C.Vt., 
44 F. 819. 

44. Puerto Rico.—U. S. v. Butler, 1 
Puerto Rico Fed. 411. 

45. Miss.—Green v. Myrick, 171 So. 
774, 177 Miss. 778. 

70 C.J. p 79 note 31. 

46. Mich.—Dickinson v. Seaver, 7 
N.W. 182, 44 Mich. 624. 

70 C.J. p 79 note 32, 

47. S.C.—State v. Bullock, 32 S.E. 
424, 54 S.C. 300. 

48. S.C.—State v. Bullock, supra. 

49. S.C.—Eustace v. Greenville 
County, 20 S.E. 88, 42 S.C. 190. 

70 C.J. p 79 note 35. 

50. 2ST.C.—Thompson v. Hodges, 10 
N.C. 318. 

70 C.J. p 80 note 36. 

51. Mich.—Jeffrey v. Hursh, 27 N. 
W. 7, 58 Mich. 246. 

70 C.J. p 80 note 37. 

52. Wash.—Daniels v. Spear, 117 P. 
737, 65 Wash. 121. 

70 C.J. p 80 note 38. 
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53. Ark.—Kansas City Southern Ry. 
Co. v. State, 135 S.W. 846, 98 Ark. 
179. 

70 C.J. p 80 note 39. 

54. Ga.—Freebie v. Graves, 40 S.E. 
243, 114 Ga 418. 

70 C.J. p 80 note 40. 

55. Miss.—Green v. Myrick, 171 So. 
774, 177 Miss. 778. 

70 C.J. p 80 note 41. 

During' term or within five days 
Order of court attempting to au¬ 
thorize affidavits to be made and cer¬ 
tificates issued for fees for wit¬ 
nesses for attendance at former 
terms of court was ineffective under 
statute requiring that to be entitled 
to charge for attendance witnesses 
must prove their attendance and 
obtain clerk's certificate during term 
or within five days thereafter. 

Miss.—Green v. Myrick, supra 

56. Ala.—Friddle v. Braun, 61 So. 
57, 7 Ala.App. 429. 

57. Mont.—Silver Bow County v. 
Davies, 107 P. 81, 40 Mont. 418. 
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tion of a detained material witness, the court may 
not consider facts which are not presented in the 
affidavits . 58 Where the statute requires it, the 
certificate must certify to the materiality of the 
witness ; 59 but an affidavit that personal attend¬ 
ance of a witness is necessary, required by a stat¬ 
ute as a condition precedent to the issuance of a 
subpoena for a witness residing more than a speci¬ 
fied distance from the place of trial, is not required 
to entitle a witness residing outside the state to 
compensation and mileage . 60 

A certificate issued by a clerk of court pursu¬ 
ant to statutory duty is prima facie correct , 61 and 
is presumptive evidence of the truth of its recitals , 62 
and, when the clerk of court has credited thereon 
the amount already received by the witness, the 
balance due becomes then, and not until then, a 
valid claim against the county ; 63 but, where the 
court has determined that the certificate was im- 
providently issued, the presumption then is that 
the judgment of the court is free from error, and 
the burden to show the contrary rests on the party 
making the allegation . 64 

§ 45. Payment 

The fees of a witness must be paid to him unless he 
has given a written order for their payment to some other 
person. 

The fees of a witness must be paid to him unless 
he has given a written order for their payment to 
some other person . 65 The making of an order for 
payment of expenses and witness' fees may be dis¬ 
cretionary with the court . 66 The statute, prohibit¬ 
ing assignments of claims against the United States, 
did not preclude the treasury department from 
making payment to the assignee of a witness' cer¬ 
tificate, the certificate being a claim against the 
marshal, not "against the government . 67 
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§ 46. Remedies to Enforce Payment 

Various remedies, depending on the statutes and 
practice in the particular jurisdiction, may be available 
to a witness to enforce payment of his fees. 

A witness may maintain an independent action 
for his fees against the party who summoned 
him , 68 or against either or both of the joint par¬ 
ties who subpoena him , 69 and may begin his suit 
as soon as he has obtained the proper certificate 
from the clerk , 70 without having the bill of costs 
taxed, or making demand for payment , 71 or waiting 
until the cause is finally determined , 72 unless the 
witness is a party to the action . 73 Where judgment 
for fees has been entered in the cause in which 
they accrued, the witness’ remedy is by execution 
on the judgment, and not by an independent action 
therefor , 74 unless the judgment has become dor¬ 
mant and the dormancy proved 75 

Where the statute prescribes fees for witnesses 
in criminal cases but provides no mode for pay¬ 
ment thereof, a witness’ claim for fees must be 
submitted to the board of county supervisors like 
any other claim against the county , 76 and, where 
the statute requires, must be sworn to before the 
comptroller . 77 In the absence of facts justifying 
action by the court, an order will not be made re¬ 
quiring payment of witnesses for attendance out 
of property of defendant in a death action, seized 
under writ of attachment . 78 

A witness has not such an independent right in 
the question of taxation of costs as to enable him 
to maintain an action in his own name for their 
taxation or retaxation ; 79 and, since he is not a 
party to the judgment, he cannot appeal from an 
order taxing, retaxing, or disallowing his fees ; 80 
but his right to have his fees taxed in the case 
must be exercised through the agency of a party 


58. N.Y.—People v. Abbandando, 36 
N.Y.S.2d 1, 264 App.Div. 920. 

59. S.C.—Eustace v. Greenville 

County, 20 S.E. 88, 42 S.C. 190— 
Hellams v. Greenville County, 11 
S.E. 211, 32 S.C. 441. 

60. Ala.—Friddle v. Braun, 61 So. 
57, 7 AlaApp. 429. 

61. Ala.—Friddle v. Braun, supra. 

70 C.J. p 80 note 46. 

62. TJ.S.—In re Crane, D.C.Tex., 6 
F.Cas.No.3,352. 

70 C.J. p 80 note 47. 

63. Ala.—Henry v. State, 81 So. 190, 
16 AlaApp. 670. 

64. Ala.—Terry v. Montgomery, 52 
So. 314, 166 Ala. 130. 

65. Pa.—McCain v. Jewell, 7 Pittsb. 
Leg.J.,N*.S., 185, 24 Pittsb.Leg.J. 
185. 


Payment or tender of fees and mile¬ 
age in advance see supra § 26. 

66. Or.—State v. Blount, 264 P.2d 
419, 200 Or. 35, 44 A.L.R.2d 711, 
certiorari denied 74 S.Ct. 711, 347 
U.S. 962, 98 L.Ed. 1105. 

67. U.S.—Bollin v. Blythe, C.C.S.C., 
46 F. 181. 

Lopez v. XT. S., 24 CtCl. 84, 2 
L.R.A. 571. 

68. N.J.—Klein v. Boylan, 184 A. 
736, 14 N.J.Misc. 323. 

Pa.—Commonwealth v. Butler, Quar. 

Sess., 27 Del.Co. 386. 

70 C.J. p 80 note 54. 

69. Tenn.—Wetherspoon v. Kil- 

lough, Mart. & Y. 38. 

70. Ala—Hill v. White, 1 Ala. 576. 

71. Pa—Utt v. Long, 6 Watts & S. 
174. 


72. Tex.—Houston, etc., R. Co, v. 
Jones, 46 Tex. 133. 

70 C.J. p 81 note 58. 

73. Pa—Shannon v. Brosius, 9 Pa. 
Dist. 167. 

74. Tex.—Ballard v. Murphy, 15 S. 
W, 42, 4 Tex.A.Civ.Cas. § 171. 

75. Tex.—Ballard v. Murphy, supra 

76. Cal.—Murphy v. Madden, 63 P. 
80, 130 C. 674. 

77. Pa.—Rice v. Schuylkill County, 
14 PaCo. 541. 

78. Iowa.—Collings v. Gibson, 220 
N.W. 338. 

79. Mo.—State v. Oliver, 50 Mo.App. 
217. 

80. Ill.—Boyd v. Humphries, 53 Ill. 
App. 422. 

Wash.—State v. Fair, 76 P. 731, 35 
Wash. 127, 102 Am.S.R. 897. 
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to the suit . 81 A witness in a criminal case may 
bring his suit against the county if and when the 
court's approval of the cost bill has been denied 
or withdrawn , 82 his remedy against the county, how¬ 
ever, being mandamus and not assumpsit . 83 

A witness may transfer his certificate for fees, 
and the holder may maintain an action thereon in 
the name of the witness , 84 or in his own name . 85 
A witness may have an attachment for his fees, but 
not until he has proved his attendance, obtained 
an order of court that the party should pay him, 
and produced evidence of the service of the order, 
and of the party's refusal to pay it . 86 

Limitations . An action for recovery of witness' 
fees is governed by a statute limiting the time for 
bringing actions for debts not evidenced by con¬ 
tracts in writing and actions on stated or open 
accounts , 87 and a statute specifically limiting the 
time within which fees must be claimed has been 
held to be constitutional . 88 

Jurisdiction . Costs in a criminal case are recov¬ 
erable, not before a justice of the peace, but in 
the court where judgment for costs was obtained . 89 

Pleading. A complaint for the recovery of 
fees is defective where it fails to show compliance 
with a statute requiring that witnesses in criminal 
cases shall make out, under oath, a bill of their 
fees, and file it with the clerk . 90 

Issues and proof. The witness should when es¬ 
sential show that he was subpoenaed , 91 and must 


show the subpoena or account for its absence . 92 
He must prove his attendance . 93 

Evidence . The clerk's certificate is prima facie 
evidence of a witness' right to the fees claimed ; 94 
but notwithstanding such certificate it may be shown 
that the witness agreed, before the services were 
rendered, to attend gratuitously . 95 Proof of at¬ 
tendance is admissible to establish the correctness 
of the amount claimed , 96 and an agreement to 
pay experts the amount claimed controls in the ab¬ 
sence of evidence to the contrary ; 97 and notwith¬ 
standing refusal of the court to grant the certifi¬ 
cate, the witness may maintain his action on proof 
of attendance and of error in the court's refusal . 98 
Particular evidence has been held sufficient as to 
various matters , 99 such as to warrant or support 
a finding , 1 or to justify compensation ; 2 and as to 
various matters has been held insufficient , 3 such as 
to justify the recovery of a particular fee . 4 

Questions of fact. Whether the route taken by 
witnesses in going to the place of trial was the 
convenient and ordinary way constitutes a question 
of fact . 5 

Instructions. General rules with respect to in¬ 
structions in civil actions govern and control the 
instructions in actions for compensation as a wit¬ 
ness . 6 

Findings. General rules as to the findings in civil 
actions apply in actions to recover compensation as 
a witness . 7 


81. Mo.—State v. Oliver, 50 Mo.App. 
217. 

82. Wash.—State v. Graves, 43 P. 
376, 13 Wash. 485. 

83. Md.—Hall v. Somerset County, 
34 A. 771, 82 Md. 618, 51 Am.S.R. 
484, 32 L.R.A. 449. 

84. Ala.—Carville v. Reynolds, 9 
Ala. 969—Findley & Cummins v. 
Wyser, 1 Stew. 23. 

85. U S.—Bollm v. Blythe, C.C.S.C., 
46 F. 181. 

70 C.J. P 81 note 71. 

86. TT.S.—Sadler v. More, D.C., 21 
F.Cas.No.12,208, 1 Cranch C.C. 212. 

87. Pa.—Lineberger v. Mercer 
County, 19 Pa.Co. 532. 

Tex.—Ballard v. Murphy, 15 S.W. 42, 
4 Tex.A.Civ.Cas. § 171. 

88. Or.—Lannahan v. Multnomah 
County, 3 Or. 187. 

70 C.J. p 81 note 74. 

89. Pa,—Lee v. Montgomery Coun¬ 
ty, 26 Pa,Dist 12. 

90. Mont.—Billings First Nat. Bank 
v. Custer County, 17 P. 551, 7 
Mont. 464. 


91. Tex.—Flores v. Thorn, 8 Tex. 
377. 

70 C.J. p 81 note 77. 

92. Tex.—Harris v. Coleman, 8 Tex. 
278. 

93. Ga.—State v. Everett, 20 S.E. 
73, 93 Ga. 575. 

Tex.—Harris v. Coleman, 8 Tex. 278. 

94. Ala,—Ward v. Chavers, 22 So. 
116, 115 Ala, 427. 

70 C.J. p 81 note 80. 

95. Ala,—Carville v. Reynolds, 9 
Ala. 969. 

96. Vt.—Hamilton v. Gray, 31 A. 
315, 67 Vt. 233, 48 Am.S.R. 811. 

70 C.J. p 81 note 82. 

97. La.—State v. Howell, 85 So. 70, 
147 La. 443. 

98. Ill.—Troxell v. Union County, 
161 Ill.App. 173. 

99. Ill.—Century Indem. Co. v. 

Board of Ed. of City of Chicago^ 
63 N.E.2d 653, 327 Ill.App. 216. 

1. Cal.—Alles v. Hipp, 239 P.2d 
451, 108 C.A.2d 730. 

La,—Katz v. Bernstein, 65 So.2d 
331, 223 La, 251. 
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2. R.I.—Clark v. Morgan, 193 A, 
518, 58 R.I. 422. 

3. Ill.—Koller & Koller v. Wagner, 

13 N.E.2d 110, 293 Ill.App. 632. 

4. Cal.—Credit Bureau of San Diego 

V. Johnson, 142 P.2d 963, 61 C.A. 
Supp.2d 834. ^ 

5. Or.—Hill v. Hill, 270 P. 911, 128 
Or. 177. 

6. Instructions held erroneous 
Where evidence in action by wit¬ 
ness to recover from defendant for 
services rendered in giving expert 
testimony at request of defendant’s 
attorney showed that witness looked 
to defendant for payment and did 
not indicate that attorney obligated 
himself personally, charge that if 
witness was employed by attorney 
acting for his own benefit verdict 
should be for defendant was preju¬ 
dicial error. 

N.J.—Klein v. Boylan, 184 A. 736, 

14 N.J.Misc. 323. 

7. Valuation of property 

In action to recover for value of 
plaintiff's services as real estate 
appraiser and as a valuation witness 
for defendant in condemnation pro- 
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§ 47. Recovery Back of Fees Paid 

The sum paid to a witness, on serving a subpoena, 
for one day's attendance and for mileage, cannot be re¬ 
covered back by the party paying it, unless the witness 
has failed, without a reasonable excuse, to attend the 
court in obedience to the subpoena. 

The sum paid to a witness, on serving a subpoena, 
for one day's attendance and for mileage, cannot 
be recovered back by the party paying it, unless 
the witness has failed, without a reasonable ex¬ 
cuse, to attend the court in obedience to the sub¬ 
poena , 8 or has departed from the court without 
leave before the trial . 9 
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§ 48. Penalty for Corruptly Making Exces¬ 
sive Claim 

A statute may impose a penalty for corruptly claim¬ 
ing excessive fees or mileage. 

A statute may impose a penalty for corruptly 
claiming excessive fees or mileage , 10 and under such 
a statute, a certificate is presumed to be true until 
disproved , 11 and, when shown to be false, it is 
presumed to have been made corruptly , 12 but such 
presumption may be repelled by proof . 13 A statute 
penalizing a witness for falsely claiming more than 
is due him does not apply to an execution issued 
by the clerk for excessive witness' fees . 14 


III. COMPETENCY 


A. ESSENTIALS 

1. In General 


§ 49. In General 

Competency, as applied to a witness, involves both 
capability and qualification, and imports the existence of 
all essentials to render the witness lawfully fit to testify. 
The general rule is that all persons are competent to tes¬ 
tify except those who are expressly excluded, either by 
statute or some rule of law. 

Whatever the subject of inquiry, only qualified 
witnesses may testify . 16 Competency, as applied 
to a witness, involves both capability and qualifi¬ 
cation, and imports the existence of all essentials to 


render the witness lawfully fit to testify 16 The 
term has always embraced something more than 
mere unfitness, or lack of sufficient skill or intelli¬ 
gence , 17 and it does not mean disinterested in all 
cases . 18 The competency of a witness in any case 
turns on the facts in the particular inquiry . 19 The 
general rule is that all persons are competent to 
testify both in civil and criminal matters except 
those who are expressly excluded, either by stat¬ 
ute or some rule of law , 20 and the rules as to the 


ceeding, finding that valuation of 
defendant’s property arrived at by 
jury or any damage suffered by de¬ 
fendant was not due to incompetence 
of plaintiff as alleged expert on real 
estate values was sufficient finding 
that plaintiff was not responsible 
for any lack of success of defend¬ 
ant in establishing a higher value 
for his property. 

Cal.—Alles v. Hipp, 239 P.2d 451, 
108 C.A.2d 730. 

8. N.Y.—Ford v. Monroe, 6 How.Pr. 
204. 

9. N.Y.—Dowling v. Bush, 6 How. 
Pr. 410. 

10. Me.—Kennedy v. Wright, 34 Me. 
351. 

11. Me.—Kennedy v. Wright, supra. 

12. Me.—Kennedy v. Wright, supra 
—Chesley v. Brown, 11 Me. 143. 

13. Me.—Kennedy v. Wright, 34 Me. 
351-H^hesley v. Brown, 11 Me. 
143. 

14. Ga.—State v. Everett, 20 S.E. 
73, 93 Ga. 575. 

15. Mo.—Pedigo v. Roseberry, 102 
S.W.2d 600, 340 Mo. 724. 


Competency of: 

Accomplices and codefendants see 
Criminal Law §§ 799-805. 

Indians see Indians § 6. 

Competency of witness: 

As within discretion of court gen¬ 
erally see infra § 119. 

Not placed under rule of exclusion 
see Trial § 69. 

To deposition see Depositions § 92. 

To express opinion see Evidence 
§§ 454-458. 

To prove age of prosecutrix in 
prosecution for rape see Rape 
§ 58. 

To prove custom see Evidence § 
483. 

To prove handwriting see Evi¬ 
dence § 516 c. 

Competency of witness in criminal 
prosecution not: 

Examined before grand jury or 
examining magistrate see Crimi¬ 
nal Law § 959. 

Indorsed on indictment or infor¬ 
mation see Criminal Law § 
948 e. 

On list of prosecution’s witnesses 
see Criminal Law § 952. 

16. Fla.—Crockett v. Cassels, 116 

So. 865, 95 Fla. 851. 

437 


17. Mo.—King’s Lake Drain., etc., 
Dist. v. Jamison, 75 S.W. 679, 683, 
176 Mo. 557. 

18. Wis.—In re Cranberry Creek 
Drain. Dist., 107 N.W. 25, 128 Wis. 
98, 100. 

19. Colo.—Hood v. People, 277 P.2d 
223, 130 Colo. 531. 

20. Neb.—In re Jelinek’s Estate, 20 
N.W.2d 325, 146 Neb. 452. 

70 C.J. p 82 note 94. 

All persons of competent under¬ 
standing are permitted to testify to 
relevant facts within their knowl¬ 
edge. 

U.S.—U. S. v. Segelman, D.C.Pa., 
83 F.Supp. 890. 

Officials of state bureau of investi¬ 
gation 

Ill.—People v. Skelly, 100 N.E.2d 
915, 409 Ill. 613. 

Officers acting as members of gen¬ 
eral public 

Testimony of state police officers 
as to activities on premises within 
city was admissible as testimony of 
members of general public if officers 
were not authorized to perform po¬ 
lice duties at premises. 

Md.—Little v. State, 105 A.2d 501, 
204 Md. 518. 
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§§ 49-50 WITNESSES 


competency of witnesses in courts of chancery are 
the same as those in courts of law . 21 The public 
policy relating to the competency of witnesses may 
change under changed conditions . 22 For the pur¬ 
pose of testifying, every competent witness is sui 
juris . 23 

All persons capable of perception and communica¬ 
tion may be witnesses . 24 A person may be compe¬ 
tent to testify although he is an enemy of the Unit¬ 
ed States , 25 or although he is dissatisfied with the 
government and its administration of justice , 26 or 
although he has testified in a previous prosecution 
resulting in a mistrial , 27 or although he has tes¬ 
tified in a prosecution of other defendants growing 
out of a distinct transaction and his testimony has 
then been admitted by such defendants to be true . 28 
So a person may be a competent witness although 
he has agreed with a party not to testify , 29 or al¬ 
though he has had long association with the court 
and had frequently testified before the judge as an 
expert witness , 30 or although he has been informed, 
by the party calling him, of the testimony of other 
witnesses , 31 or although a temporary injunction re¬ 


straining him from testifying has been obtained 
in another court . 32 The fact that a witness may be 
exposed to questions the answers to which might 
incriminate him does not affect his competency ; 33 
and the mere fact that a witness is not subpoenaed 
does not disqualify him as such . 34 A witness dis¬ 
covered as a result of an illegal search is not com¬ 
petent, however, to testify in a criminal prosecu¬ 
tion . 35 

Matters affecting weight or credibility of witness? 
testimony do not affect his competency . 36 Although 
there is some authority to the effect that “credible,” 
as applied to witnesses, is synonymous with “com¬ 
petent ,” 37 competency and credibility are two dif¬ 
ferent things . 38 A person may be a competent wit¬ 
ness, and yet not a credible one . 39 The law declares 
his competency, but it cannot make him credible . 40 

Time as of which competency of witness is deter¬ 
mined is that at which he is offered as a witness . 41 

§ 50. Statutory Provisions 

The legislature has plenary power, except as limited 
by constitutional guaranties, to prescribe the competency 


Relative of juror 

Whether state’s witness, who had 
a son on jury, should be permitted 
to testify was within trial court’s 
discretion. 

Okl.—Brown v. State, 169 P.2d 772, 
82 Okl.Cr. 344. 

Competency against one of two de¬ 
fendants 

A plaintiff whose evidence is com¬ 
petent as against the one of two 
defendants as to whom separate 
judgment may be entered, but whose 
evidence is incompetent as against 
the other defendant, can testify 
against the defendant as to whom 
he is a competent witness. 

Ohio.—Totten v. Miller’s Estate, 37 
N.E.2d 961, 139 Ohio St. 29. 
Witnesses, as to careful habits of 
deceased, who were not parties to 
the suit, are competent witnesses 
in action for wrongful death in 
automobile collision, if there was no 
competent eye witness to the colli¬ 
sion. 

U.S.—Hawbaker v. Danner, C.A.I11., 
226 F.2d 843. 

SI. Ala.—West v. Cowan, 66 So. 816, 
189 Ala. 138. 

22. U.S.—Funk v. U. S., N.C., 54 
S.Ct. 212, 290 "U.S. 371, 78 L.Ed. 
369, 93 A.L.R. 1136. 

Stephan v. U. S., C.C.A.Mich., 
133 F.2d 87, certiorari denied 63 
S.Ct. 858, 318 U.S. 781, 87 L.Ed. 
1148, rehearing denied 63 S.Ct. 
1172, 319 U.S. 783, 87 L.Ed. 1727. 

23. Mo.—State v. Moore, 225 S.W. 

924. 


24. Cal.—People v. Goff, 223 P.2d 

27, 100 C.A.2d 166—Langer v. 

Langer, 194 P.2d 81, 85 C.A.2d 806 
—People v. Arcia, 192 P.2d 31, 85 
C.A.2d 127—People v. Denton, 178 
P.2d 524, 78 C.A.2d 540. 

25. German army officer imbued 
with Naziism 

In prosecution for treason for 
giving aid and comfort to an enemy, 
the enemy was not disqualified from 
testifying because he was a German 
army officer imbued with Naziism. 
U.S.—Stephan v. U. S., C.C.A.Miss., 
133 F.2d 87, certiorari denied 63 
S.Ct. 858, 318 U.S. 781, 87 L.Ed. 
1148, rehearing denied 63 S.Ct. 
1172, 319 U.S. 783, 87 L.Ed. 1727. 

26. Minn.—State v. Peterson, 208 
N.W. 761, 167 Minn. 216. 

70 C.J. P 82 note 95. 

27. U.S.—Collins v. U. S., C.C.A. 
Fla., 65 F.2d 545. 

70 C.J. p 82 note 96. 

28. U.S.—Camp v. U. S., C.C.A.Okl., 
297 F. 452. 

29. Tex.—Lee v. State, 161 S.W.2d 
290, 144 Tex.Cr. 135. 

30. Mass.—Salvato v. Di Silva 
Transp. Co., 108 N.E.2d 51, 329 
Mass. 305. 

31. Ind.—Horne v. Williams, 12 
Ind. 324. 

32. Cal.—People v. Gonzales, 124 
P.2d 44, 20 C.2d 165. 

33. La.—Macarty v. Bond’s Adm’r, 
9 La. 351. 


34. Fla.—Allen v. Powell, 7 So.2d 
465, 150 Fla. 402. 

35. Ill.—People v. Albea, 118 N.E.2d 
277, 2 Ill.2d 317, 41 A.L.R,2d 895. 

36. U.S.—Brown v. U. S., C.A.Cal., 
222 F.2d 293. 

U. S. v. Segelman, D.C.Pa., 83 
F.Supp. 890. 

Mo.—McCrary v. Ogden, 267 S.W.2d 
670. 

Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 634, 

certiorari denied 66 S.Ct. 29, 326: 
U.S. 724, 90 L.Ed. 429. 

70 C.J. p 82 note 2. 

Alleged promise of immunity to- 
state’s witness does not affect hia 
competency. 

Mo.—State v. Biles, 2 S.W.2d 756. 

Prior inconsistent statements do- 
not go to competency. 

Tex.—Anderson v. Houston Motor 
Car Co., Civ.App., 131 S.W. 419. 
Wash.—McDorman v. Dunn, 172 P. 
244, 101 Wash. 120. 

37. Ga.—Gill is v. Gillis, 23 S.E. 107* 
96 Ga. 1, 51 Am.S.R. 121, 30 L.R.A 
143. 

12 C.J. p 234 note 90 [a], 

38. N.C.—State v. Beal, 154 S.E. 
604, 199 N.C. 278. 

12 C.J. p 233 note 68 [a]. 

39. N.C.—State v. Beal, 154 S.E. 
604, 199 N.C. 278. 

40. N.C.—State v. Beal, supra. 

41. Tex.—In re McLaren’s Estate* 
Civ.App., 221 S.W. 1045. 

70 C.J. p 83 note 4. 
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of witnesses in all cases, and the tendency of modern 
legislation is to remove, instead of tighten, restrictions 
on competency. 

While there is some authority holding that the 
common-law rule as to the competency of wit¬ 
nesses prevails , 42 the legislature has plenary power, 
except as limited by constitutional guaranties , 43 to 
prescribe the competency of witnesses in all cases , 44 
and the uniform tendency of modern legislation is 
to remove, instead of tighten, restrictions on compe¬ 
tency of witnesses to testify . 45 In states where the 
competency of witnesses is, in part at least, govern¬ 
ed by statute, no witness should be disqualified un¬ 
less the statute so requires 46 The reasons for dis¬ 
qualifying a witness must be found in express pro¬ 
visions of the law , 47 and a witness is not to be 
disqualified by implication 48 or by a strained or 
strict construction of the provisions as to incom¬ 
petency ; 49 if there is a reasonable doubt the wit¬ 
ness must be held competent . 50 On the other hand, 

a. statute should not be extended by construction 
beyond the import of its terms in order to render 
a witness competent . 51 


WITNESSES §§ 50-52 

§ 51* What Law Governs 

The competency of a witness Is generally governed 
by the lex fori in force at tfhe time of the trial. 

While it has been said that there may be cases 
which form exceptions to the rule , 52 the general rule 
is that the competency of a witness is governed by 
the lex fori 53 in force at the time of the trial . 54 

§ 52. Knowledge of Facts 

a. In general 

b. Extent of knowledge 

c. Time of acquiring knowledge 

a. In General 

A witness who is competent is properly allowed to 
testify to any evidentiary fact of which he has personal 
knowledge, and may testify to the nonexistence of facts 
where his situation with relation to the matter is such 
that he would probably have known of such facts if they 
had existed; but a witness cannot be allowed to testify 
as to a fact of Which he has no personal knowledge. 

A witness who is competent is properly allowed to 
testify to any evidentiary fact of which he has 
personal knowledge . 55 A witness may also testify 


A2. Ark.—Keith v. State, 235 S.W. 

2d 539, 218 Ark. 174. 

Tn criminal cases 

Ark.—Keith v. State, supra. 

-43. Statute, as construed, held un¬ 
constitutional 

(1) The Delinquent Child Act, if 
.construed as disqualifying- as wit¬ 
nesses children between ten and 
seventeen years of age because they 
cannot be punished for crime of 
perjury, would violate federal Con¬ 
stitution. 

*Tex.—Santillian v. State, 182 S.W.2d 
812, 147 TexCr. 554, 159 A.L.R. 
1098. 

(2) Statute disqualifying as a 
''witness in any case a person who 
'has been convicted of perjury, sub¬ 
ornation or perjury, or false swear¬ 
ing, in so far as it prevents accused 
in a criminal prosecution from tes¬ 
tifying in his own behalf, violates 
-constitutional guaranty to be heard 
by himself and counsel. 

Ky.—Bowman v. Commonwealth, 125 
S.W.2d 213, 276 Ky. 745. 

- 44 . Iowa.—Burk v. Putnam, 84 N. 
W. 1053, 113 Iowa 232, 86 Am.S.R. 
372. 

-45. N.M.—Hendricks v. Hendricks, 
226 P.2d 464, 55 N.M. 51. 

- 46 . Ga.—Goodyear Tire & Rubber 
Co. v. Hay, 22 S.E.2d 496, 194 Ga. 
750, 143 A.L.R. 186. 

70 C.J. p 83 note 7. 

Purpose of statute is to remove 
-all common-law disqualifications, ex¬ 
cept those expressly retained. 
Ildaho.—PierstorfC v. Gray’s Auto 
Shop, 74 P.2d 171, 58 Idaho 438. 


Statutes strictly construed 

(1) Statutes disqualifying parties 
from testifying are to be strictly 
construed. 

Okl.—Johnson v. Kimmell, 44 P.2d 
978, 172 Okl. 315. 

(2) Statutes excluding persons 
from testifying will be strictly con¬ 
strued in favor of the witness. 

Okl.—Clammer v. Fullerton, 259 P. 

2d 823—Hinds v. Dandee Mfg. Co., 
243 P.2d 992, 206 Okl. 392—Wright 
v. Quinn, 207 P.2d 912, 201 Okl. 
265—Gaines Bros. Co. v. Gaines, 
56 P.2d 869, 176 Okl. 576. 

(3) Provision in statute relating 
to the competency of witnesses that 
no exceptions should be allowed other 
than those specifically enumerated 
is strictly construed. 

Ga.—Brooks v. Brooks, 195 S.E. 869, 
185 Ga. 549. 

Enabling, not disabling, act 

The act relating to competency 
of witnesses is an enabling act and 
not a disabling act and makes wit¬ 
nesses competent except where they 
are declared incompetent. 

Pa.—In re Brown’s Estate, 200 A. 
940, 131 Pa.Super. 463. 

47. Neb.—In re Jelinek’s Estate, 20 
N.W.2d 325, 146 Neb. 452. 

48. Okl.—Clammer v. Fullerton, 259 

P.2d 823—Wright v. Quinn, 207 
P.2d 912, 201 Okl. 265—Gaines 

Bros. Co. v. Gaines, 56 P.2d 869, 
176 Okl. 576. 

49. Neb.—In re Jelinek’s Estate, 20 
N.W.2d 325, 146 Neb. 452—In re 
House’s Estate, 18 N.W.2d 500, 145 
Neb. 866, 159 A.L.R. 401. 

70 C.J. p 83 note 8. 
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50. Neb.—Sorensen v. Sorensen, 77 
N.W. 68, 56 Neb. 729. 

51. Neb.—Clark v. Fleischmann, 127 
N.W. 914, 87 Neb. 609. 

52. La.— BuckneT, Stanton & Co. v. 
Watt, 19 La, 211. 

Conformity with state practice as 
to competency of witnesses in fed¬ 
eral courts see Federal Courts § 
131 b. 

53. Cal.—In re McKanna’s Estate, 
234 P.2d 673, 106 C.A.2d 126. 

NY.—People v. Dacey, 3 N.Y.S.2d 
156, 166 Misc. 827. 

70 C.J. p 83 note 13. 

54. Ga.—Hammond v. Myrick, 14 Ga. 
77. 

70 C.J. p 83 note 14. 

55. U.S.—XL S. v. Jones, C.A.Or., 
176 F.2d 278. 

U. S. v. Certain Parcels of Land 
in Prince George's County, D.C. 
Md., 40 F.Supp. 436—Hickman, 
Williams & Co. v. Murray Transp. 
Co., D.C.N.Y., 31 F.Supp. 820. 

Ala.—Florence Coca Cola Bottling 
Co. v. Sullivan, 65 So.2d 169, 259 
Ala. 56. 

Ariz.—In re Guardianship of Sor¬ 
rells, 117 P.2d 96, 58 Ariz. 25. 

Ark.—Hamm v. State, 214 S.W.2d 
917, 214 Ark. 171. 

Cal.—Hicks v. Ocean Shore R. R., 
117 P.2d 850, 18 C.2d 773. 

Ga.—Daughtry v. Georgia Power Co., 
6 S.E.2d 454, 61 Ga.App. 505. 

Ind.—Shelton v. State, 199 N.E. 148, 
209 Ind. 534. 

Iowa.—State v. Ragona, 5 N.W.2d 
907, 232 Iowa 700. 

Ky.—Rickett v. Cox, 178 S.W.2d 830, 
297 Ky. 30—Louisville & N. R. Co. 
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§ 52 WITNESSES 

as to the nonexistence of facts, where his situation 
with relation to the matter is such that he would 
probably have known of such facts if they had 
existed . 56 A witness cannot be allowed to testify, 
however, as to a fact of which he has no persona] 
knowledge , 67 or a matter with rdspect to which 
his knowledge is so slight that his testimony would 
not be reliable ; 58 neither can a witness be allowed to 
testify to the nonexistence of a fact, where his situa¬ 
tion with respect to the matter is such that the fact 


might well have existed without his being cognizant 
thereof . 69 Where a witness admits that he has no 
knowledge of the subject matter he disqualifies him¬ 
self on that subject . 60 Moreover, the claim of a 
witness to possess the requisite knowledge is not 
sufficient if it affirmatively appears that such is not 
the case . 61 To the extent he must know whereof 
he speaks, or possess testimonial qualifications, every 
witness is an expert . 62 


v. McCoy, 87 S.W.2d 921, 261 Ky. 
435. 

La.—Jack v. International Paper Co., 
App., 56 So.2d 875. 

Mo.—State ex rel. Uregas Service Co. 
v. Adams, 262 S.W.2d 9, 364 Mo. 
389. 

Neb.—Powerine Co. v. Grimm Stamp 
& Badge Co., 254 N.W. 722, 127 
Neb. 165. 

N.J.—Bach v. Hillside Transp. Co., 43 
A.2d 274, 133 N.J.Law 166. 

N.C.—Poole v. Gentry, 49 S.E.2d 464, 
229 N.C. 266. 

Okl.—Midland Valley R. Co. v. Watie, 
64 P.2d 177, 175 Okl. 402. 

Pa.—Catalano v. Prudential Ins. Co. 
of America, 28 A.2d 349, 150 Pa. 
Super. 331—Gloeckler v. Imrie, 179 
A. 883, 118 Pa.Super. 441. 

In re Furjanick’s Estate, Orph., 3 
Fiduciary 281, reversed on other 
grounds 100 A.2d 85, 375 Pa. 484— 
Allentown-Easton Motor Exp. v. 
Lehigh Valley R. Co., Com.PL, 25 
Leh.L.J. 490—Cooper v. A. & P. 
Corrugated Box Corp., Com.Pl., 1 
Lycoming 139. 

Tex.—Byers v. Wallace, 28 S.W. 1056, 
87 Tex. 603, rehearing denied 29 
S.W. 760, 87 Tex. 503—Wall v. 

Lubbock, 118 S.W. 886, 52 Tex.Civ. 
App. 405, error refused—Lord v. 
New York Life Ins. Co., 65 S.W. 
699, 27 Tex.Civ.App. 139, majori¬ 
ty opinion sustained 66 S.W. 290, 
95 Tex. 216, 93 Am.S.R. 827, 56 
L.R.A. 596—Smith v. Kenney, Civ. 
App., 54 S.W. 801—De Leon v. Mc- 
Murray, 23 S.W. 1038, 5 Tex.Civ. 
App. 283. 

Utah.—Northcrest, Inc. v. Walker 
Bank & Trust Co., 248 P.2d 692— 
Adams v. Lamicq, 221 P.2d 1037, 
118 Utah 209—London Guarantee 
& Acc. Co. v. Frazee, 185 P.2d 284, 
112 Utah 91—G. S. Wood Mercan¬ 
tile Co. v. Dougall, 114 P.2d 202, 
100 Utah 267—Stoker v. Ogden 
City, 54 P.2d 849, 88 Utah 389. 

Vt.—Green Mountain Mushroom Co. 
v. Brown, 95 A.2d 679, 117 Vt. 509. 

Wash.—Eastvold v. Superior Court 
for Snohomish County, 294 P.2d 418 
—Lunz v. Neuman, 290 P.2d 697— 
Lubin v. Cowell, 170 P.2d 301, 25 
Wash. 2d 171. 

Wis.—Joint School Dist No. 5 Vil¬ 
lage of Bear Creek and Town of 
Deer Creek v. Waupaca, Winnebago 
and Outagamie County School Com¬ 


mittees, 72 N.W,2d 909, 271 Wis. 

100 . 

Wyo.— Corpus Juris cited in Cooley 
v. Frank, 235 P.2d 446, 455, 68 
Wyo. 436. 

70 C.J. p 83 note 15. 

Testimony held improperly exclud¬ 
ed, where witness was qualified and 
questions came within scope of orig¬ 
inal bill of particulars. 

N.Y.—Bernstein v. Wittner, 44 N.Y. 
S.2d 357, 286 App.Div. 978. 

Presumption 

A witness testifying to a fact is 
presumably testifying from his own 
knowledge, and not from hearsay, 
in absence of anything to the con¬ 
trary. 

Ga.—Johnson v. Woodward Lumber 
Co., 45 S.E.2d 294, 76 Ga.App. 152. 

Supervisor 

Mechanic’s lien claimant who did 
not personally perform all work but 
who supervised work, employed and 
paid workmen, and purchased and 
paid for materials furnished was 
qualified to testify as to labor and 
materials used. 

Mo.—Giammarino v. J. W. Caldewey 
Const. Co., App., 72 S.W.2d 159. 

56. Md.—Lambert v. State, 78 A.2d 
378, 197 Md. 22. 

70 C.J. p 85 note 16. 

57. U.S.—Barnett v. Aetna Life Ins. 
Co., C.C.A.N.J., 139 F.2d 483, cer¬ 
tiorari denied Aetna Life Ins. Co. 
v. Barnett, 64 S.Ct. 637, 321 U.S. 
781, 88 L.Ed. 1073, Aetna Life In¬ 
surance Co. v. Savings Investment 
& Trust Co., 64 S.Ct. 637, 321 U.S. 
781, 88 L.Ed. 1073, and Equitable 
Life Assurance Society v. Barnett, 
64 S.Ct. 637, 321 U.S. 781, 88 L.Ed. 
1073—Farris v. Interstate Circuit, 
C.C.A.Tex., 116 F.2d 409—Northern 
Trust Co. v. C. I. R., C.C.A.7, 116 
F.2d 96. 

In re Walker Bin Co., D.C.N.Y., 
9 F.Supp. 367. 

Ala.—Bradford y. Harris, 37 So.2d 
675, 34 Ala.App. 15, affirmed 37 So. 
2d 677, 215 Ala. 386. 

Ga.—Stevens v. Fort Industries, Inc., 
77 S.E.2d 273, 88 Ga.App. 584— 
Cato v. Cater, 45 S.E.2d 794, 76 Ga. 
App. 367. 

Idaho.—Fredricksen v. Fullmer, 258 
P.2d 1155, 74 Idaho 164. 
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Ill.—People v. Griswold, 92 N.E.2d 
91, 405 Ill. 533—People v. Boula- 
hanis, 68 N.E.2d 467, 394 Ill. 255. 
Iowa.—Lotz v. United Food Markets, 
283 N.W. 99, 225 Iowa 1397. 

Ky.—Rickett v. Cox, 178 S.W.2d 830, 
297 Ky. 30—City of Owensboro v. 
Day, 145 S.W.2d 856, 284 Ky. 644. 
La.—Van Baast v. Thibaut Feed 
Mills, App., 151 So. 226. 

N.Y.—In re Thompson’s Will, 68 N.Y. 

S.2d 123, 189 Misc. 873. 

N.C.—Warren v. Pilot Life Ins. Co., 
2 S.E.2d 17, 215 N.C. 402. 

Or.—Blue v. City of Union, 75 P.2d 
977, 159 Or. 5. 

Pa.—Consylman v. Garrett, 67 A.2d 
641, 164 Pa.Super. 618. 

Nathan v. Campbell, Com.Pl., 3 
Chester Co. 181. 

R. I.—Albertha Corp. v. Preiss, 28 
A.2d 750, 68 R.I. 430. 

S. C.—Wilson v. Clary, 47 S.E.2d 618, 
212 S.C. 250. 

Vt.—Long v. Leonard, 32 A.2d 679, 
113 Vt. 258. 

Wyo.— Corpus Juris cited in Cooley 
v. Frank, 235 P.2d 446, 455, 68 
Wyo. 436. 

70 C.J. p 85 note 17. 

"It is usually true, as the court 
stated in its rulings, that a ‘witness 
can only testify what he knows,’ 
what he ‘knows about,' or ‘what he 
determined himself,' at least unless 
there is a proper issue as to what is 
scientifically possible." 

Mo.—Cole v. Uhlmann Grain Co., 100 
S.W.2d 311, 321, 340 Mo. 277. 

58. Ga.—Gunnin v. Bankers & Ship¬ 
pers Ins. Co., 18 S.E.2d 563, 66 Ga. 
App. 574. 

Miss.—Irby v. State, 185 So. 812, 186 
Miss. 161. 

70 C.J. p 86 note 18. 

59. Ind.—Shelton v. State, 199 N.E. 
148, 209 Ind. 534. 

70 C.J. p 86 note 19. 

60. N.J.—State Highway Com’r v. 
National Fireproofing Corp., 22 A. 
2d 268, 127 N.J.Law 346. 

Tex.—Strickland Transp. Co. v. Kool 
Kooshion Mfg. Co., Civ.App., 230 
S.W.2d 277. 

70 C.J. p 86 note 20. 

61. N.H.—Field v. Tenny, 47 N.H. 
513. 

62. Mo.—Pedigo v. Roseberry, 102 S. 
W.2d COO, 340 Mo. 724. 
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Purpose for which knowledge acquired . The pur¬ 
pose for which a witness obtained a knowledge of 
particular matters does not affect his competency to 
testify with respect thereto . 63 

Possession of memoranda . Witnesses who testify 
as to the dimensions of objects are not compelled to 
have memoranda of such dimensions to enable them 
to testify . 64 

b. Extent of Knowledge 

Absolute knowledge is not the test of a witness' 
qualification to speak on a given subject, and the fact 
that a witness is not fully cognizant of all the details 
op facts with respect to the matter as to which he testi¬ 
fies does not disqualify him to testify as to such facts 
as are within his personal knowledge. 

Absolute knowledge is not the test of a witness’ 
qualification to speak on a given subject , 65 and the 
fact that a witness is not fully cognizant of all the 
details or facts with respect to the matter as to 
which he testifies does not disqualify him to testify 
as to such facts as are within his personal knowl¬ 
edge . 66 Where an opportunity for observation is 
shown, even though slight, a witness is competent to 
testify as to what he did observe , 67 and the law does 
not require that the result of his observation be 
positive or absolute knowledge , 68 or that he testify 
with that certainty which excludes all doubt from 
his mind . 69 

A witness who heard only a part of a statement 
or conversation may testify to what he heard ; 70 
and a witness who heard a statement made but did 
not hear the words distinctly may testify as to the 
substance of the statement as he understood it , 71 


but a witness cannot testify to an alleged admission 
or confession of crime unless he heard and under¬ 
stood the entire statement or conversation and can 
state at least the substance of it . 72 A witness is 
competent to testify as to a confession by a person 
whom he knows by sight, although not by name . 73 

c. Time of Acquiring Knowledge 

As a rule a witness should testify in accordance with 
the knowledge he has at the time of testifying, and is 
not confined to the knowledge he may have had at a 
previous time; but the fact that the knowledge was ac¬ 
quired many years before the trial does not affect the 
competency of the witness. 

As a rule a witness should testify in accordance 
with the knowledge he has at the time of testifying, 
and is not confined to the knowledge he may have 
had at a previous time ; 74 but a witness who testi¬ 
fies as to character or reputation is restricted to his 
knowledge at the time of the occurrence to which the 
action relates . 75 The fact that the knowledge was 
acquired many years before the trial does not affect 
the competency of the witness . 76 

§ 53. - Source of, and Method of. Obtain¬ 

ing Knowledge 

It Is not necessary that the witness' knowledge of the 
fact to which he testifies should have been obtained in 
any particular manner, and he may testify to what he 
hears, feels, tastes, smells, or sees; but a witness cannot 
testify as to facts of which his only knowledge is gained 
from what is told him by others, or from books, records, 
or other writings kept or made by others, or kept by 
himself from data furnished by others. 

It is not necessary that the witness’ knowledge of 
the fact to which he testifies should have been ob- 


63. U.S.—Day v. U. S., Mo., 87 F. 
125, 30 C.C.A. 572. 

64. Tex.—Lindsey v. Singletary, Civ. 
App„ 43 S.W. 273. 

65. Ala.— Corpus Juris cited in Ear¬ 
ly v. State, 18 So.2d 873, 876, 31 
Ala.App. 488. 

70 C.J. p 87 note 37. 

66. Ga.—Southern Ry. Co. v. Rich¬ 
ardson, 172 S.E. 79, 48 Ga.App. 25. 

Cal.— Corpus Juris cited In Skulte v. 
Ahern, 71 P.2d 340, 343, 22 C.A.2d 
460. 

70 C.J. p 87 note 38. 

Witness who did not see offense com¬ 
mitted 

Mere fact that persons giving tes¬ 
timony did not in fact witness com¬ 
mission of offense would not render 
their testimony incompetent. 

Ill*—People v. Lambersky, 102 N.E.2d 
326, 410 Ill. 451. 

Interpreter 

Evidence of police officer's knowl¬ 
edge of colloquial Italian and of Sicil¬ 
ian dialects was held to authorize 


permitting officer to testify in mur¬ 
der prosecution concerning dying dec¬ 
laration of deceased, delivered in par¬ 
ticular Sicilian dialect, notwithstand¬ 
ing officer's lack of knowledge of 
grammar, spelling, and legal words. 
Wis.—State v. Germana, 280 N.W. 
375, 228 Wis. 368. 

67. Ala.—Florence Coca Cola Bot¬ 
tling Co. v. Sullivan, 65 So.2d 169, 
259 Ala. 66—Gladden v. State, 54 
So.2d 610, 256 Ala. 368. 

68. Cal.—Weingetz v. Cheverton, 226 
P.2d 742, 102 C.A.2d 67. 

Md.—Lambert v. State, 78 A. 2d 378, 
197 Md. 22. 

69. Cal.—Weingetz v. Cheverton, 226 
P.2d 742, 102 C.A.2d 67. 

Deficiency in observation 

Although witness’ testimony devi¬ 
ates and is not positive, it is never¬ 
theless admissible where he has ac¬ 
tually observed a fact, even though 
he exhibits some deficiency in his 
observation. 


N.J.—Miller v. Trans. Oil Co., 113 
A.2d 777, 18 N.J. 407. 

70. Mass.—McCarthy v. Peach, 70 
N.E. 1029, 186 Mass. 67. 

70 C.J. p 88 note 39. 

71. Ga.—Cox v. State, 64 Ga. 374, 37 
Am.R. 76. 

72. Cal.—People v. Gelabert, 39 C. 
663. 

La.—State v. Hughes, 29 La.Ann. 
514. 

70 C.J. p 88 note 41. 

73. La.—State v. King, 37 La.Ann. 
662. 

74. Ohio.—Cleveland, etc., R. Co. v. 
Marsh, 58 N.E. 821, 63 Ohio St. 
236, 52 L.R.A. 142. 

70 C.J. p 88 note 43. 

75. Minn.—State v. Stroup, 155 N.W. 
90, 131 Minn. 308. 

70 C.J. p 88 note 44. 

Competency of witness as to charac¬ 
ter or reputation generally see hc- 
fra § 55. 

76. U.S.—The Betsey, 49 Ct.CL 125. 
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tained in any particular manner ; 77 and so the 
result of the weighing or measuring may be proved 
by one who saw the acts performed, although he 
did not himself perform them or participate there¬ 
in . 78 So a witness may testify to what he hears , 79 
feels , 80 tastes , 81 and smells , 82 as well as what he 
sees , 83 and regardless of whether he sees any¬ 
thing . 84 So a witness’* knowledge of the identity of 
the maker of a statement or a party to a conversation 
may rest on his recognition of his voice, although 
he did not see him , 85 or on his seeing certain per¬ 
sons soon after the conversation which he overheard 
under such circumstances as to indicate that they 
were the speakers, although he neither saw them 
during the conversation nor recognized their voic¬ 
es . 88 

A witness who saw goods sold may testify to the 
sale, although he did not sell them himself ; 87 and 
one may testify as to the correctness of a photo¬ 
graph, although he neither made it nor saw it 
made . 88 A witness may testify as to records made 
under his supervision ; 89 and a wife who has seen 
her husband’s monthly pay checks is competent to 
testify to his earning capacity . 90 Knowledge of the 
invariable course of business adopted may qualify 
a witness to testify that a certain particular thing 
was or was not done in some particular course of 
dealings ; 91 and a witness who is in a position to 


know the fact may testify that a particular person 
habitually performed certain work, although the 
witness was not present when the work was done . 92 

A witness cannot testify, however, as to facts of 
which his only knowledge is gained from what is 
told him by others , 93 or from books, records, or other 
writings kept or made by others , 94 or kept by him¬ 
self from data furnished by others , 95 or as to results 
obtained partly from his own observations and partly 
from reliance on the statements of others . 96 Where, 
however, a witness’ observation may enable him to 
form an estimate as to a certain matter, he is com¬ 
petent to testify as to his judgment with respect to 
such matter, although he disclaims positive knowl¬ 
edge . 97 

§ 54 # - Memory of Facts 

A witness may testify as to facts within his knowl¬ 
edge although his recollection thereof is vague or im¬ 
perfect; but he may testify only to facts within his recol¬ 
lection. The fact that he has refreshed his memory as 
to particular matters, in preparation to testify, does not 
render him incompetent to testify to such matters. 

All testimony is given and received on the theory 
that it is given according to the best memory of the 
witness; and more cannot be required . 98 So a 
witness may testify as to facts within his knowl¬ 
edge, although his recollection thereof is vague or 
imperfect , 99 and he is unwilling to commit himself 


77. Wyo.— Corpus Juris quoted in 
Cooley v. Frank, 235 P.2d 446, 455, 
68 Wyo. 436. 

70 C.J. p 86 note 22. 

78. Wyo.—Corpus Juris quoted in 
Cooley v. Frank, 235 P.2d 446, 455, 
68 Wyo. 436. 

70 C.J. p 86 note 23. 

79. U.S.—Fox v. Order of United 

Commercial Travelers of America, 
C.A.Ala., 192 F.2d 844. 

80. U.S.—Fox v. Order of United 

Commercial Travelers of America, 
supra. 

81. U.S.—Fox v. Order of United 

Commercial Travelers of America, 
supra. 

82. U.S.—Fox v. Order of United 

Commercial Travelers of America, 
supra. 

Lewis v. W. T. Grant Co., D.C. 
W.Va., 129 F.Supp. 805. 

83. U.S.—Fox v. Order of United 

Commercial Travelers of America, 
C.A.Ala., 192 F.2d 844. 

Lewis v. W. T. Grant Co., D.C. 
W.Va., 129 F.Supp. 805. 

84. U.S.—Fox v. Order of United 

Commercial Travelers of America, 
C.A.Ala., 192 F.2d 844. 

85. Neb.—Lillie v. State, 100 N.W. 
316, 72 Neb. 228. 

70 C.J. p 87 note 27. 


86. Ky.—Short v. Commonwealth, 4 
S.W. 810, 9 Ky.L. 255. 

87. Ala.—M. Weinstein & Sons v. 
Yielding Bros. & Co., 52 So. 591, 
167 Ala. 347. 

88. Tex.—Missouri, etc., R. Co. v. 
Magee, Civ.App, 49 S.W. 928. 

89. U.S.— - Wilkes v. U. S„ C.C.A. 
Tenn., 291 F. 988, certiorari denied 
44 S.Ct 181, 263 U.S. 719, 68 L.Ed. 
523. 

90. U.S.—Troxell v. Delaware, etc., 
R. Co., C.C.Pa., 180 F. 871, reversed 
on other grounds 183 F. 373, 105 C. 
C.A. 593, certiorari denied 31 S. 
Ct. 469, 219 U.S. 584, 55 L.Ed. 346. 

91. Mass.—Chandler v. Prince, 100 
N.E. 1029, 214 Mass. 180. 

92. Tex.—Gulf, etc., R. Co. v. Booth, 
Civ.App., 97 S.W. 128. 

93. Colo.—City and County of Den¬ 
ver v. Quick, 113 P.2d 999, 108 
Colo. Ill, 134 A.L.R. 1120. 

70 C.J. p 87 note 32. 

1 Hearsay evidence generally see Evi¬ 
dence §§ 192-210. 

Witness held incompetent to tes¬ 
tify with respect to practice of col¬ 
lection of tickets on boat from which 
insured disappeared, where proffered 
witness indicated that ticket collect¬ 
or did not work under him and that 
he did not know of his own knowl- 
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edge if tickets had been taken from 

the passengers. 

U.S.—Barnett v. Aetna Life Ins. Co., 
C.C.A.N.J., 139 F.2d 483, certiorari 
denied Aetna Life Ins. Co. v. Bar¬ 
nett, 64 S.Ct. 637, 321 U.S. 781, 88 
L.Ed. 1073, Aetna Life Insurance 
Co. v. Savings Investment & Trust 
Co., 64 S.Ct. 637, 321 U.S. 781, 88 
L.Ed. 1073, and Equitable Life As¬ 
surance Society v. Barnett, 64 S. 
Ct. 637, 321 U.S. 781, 88 L.Ed. 1073. 

94. Colo.—City and County of Den¬ 
ver v. Quick, 113 P.2d 999, 108 
Colo. Ill, 134 A.L.R. 1120. 

70 C.J. p 87 note 33. 

95. Iowa.—Coad v. Pennsylvania Ry. 
Co., 175 N.W. 344, 187 Iowa 1025. 

96. Mich.—Sovereign v. Mosher, 48 
NW. 611, 86 Mich. 36. 

97. Ala.—Linnehan v. State, 22 So. 
662, 116 Ala. 471. 

70 C.J. p 87 note 36. 

98. Mont.—In re Bragg’s Estate, 76 
P.2d 57, 106 Mont. 132. 

99. D.C.—Stagecrafters Club v. Dis¬ 
trict of Columbia, Mun.App., 89 
A.2d 876. 

Ill.—Cellini v. Elgin, J. & E. Ry. 
Co., 125 N.E.2d 315, 5 Ill.App.2d 
238. 

Ky.—Powell v. Commonwealth, 214 
S.W.2d 1002, 308 Ky. 467. 
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absolutely and positively to the truth of what he 
says , 1 or is unable to remember the entire transac¬ 
tion . 2 One who heard a conversation may be 
competent to testify to the substance thereof al¬ 
though he does not recollect the exact words 3 or 
even all of the substance of the entire conversa¬ 
tion . 4 

A witness may testify only to facts within his 
recollection, however , 5 and one cannot testify as to 
facts which occurred when he was so young a child 
that his testimony cannot be based on personal recol¬ 
lection . 6 The fact that a witness has refreshed 
his memory as to particular matters, in preparation 
to testify, does not render him incompetent to testify 
to such matters . 7 

Contents of lost writing. A witness who has 
read a lost writing, or otherwise has actual knowl¬ 
edge of it, and is able to testify giving his best 
recollection of its contents, is competent even though 
he cannot state the precise language of the writing . 8 
The witness must, however, be able to state the sub¬ 
stance of the writing, and his statement of his 
mere impression or of its effect is not competent . 9 


WITNESSES §§ 54-55 

§ 55. - Witnesses as to Character or Rep¬ 

utation 

A witness is competent to testify as to character or 
reputation when his situation and circumstances are 
such that he is in a position to know the general char¬ 
acter or reputation of the person in question; but one 
shown not to know the general reputation or not to have 
been so situated as to know the character or reputation 
of another cannot testify with respect thereto. 

A witness is competent to testify as to character 
or reputation when his situation and circumstances 
are such that he is in a position to know the general 
character or reputation of the person in question ; 10 
but one shown not to know the general reputation 
or not to have been so situated as to know the char¬ 
acter or reputation of another cannot testify with 
respect thereto . 11 

The witness must qualify to give an opinion by 
showing such acquaintance with the person, the 
community in which he has lived, and the circles in 
which he has moved, as to speak with authority of 
the terms in which generally he is regarded . 12 Thus, 
before a witness will be permitted to testify to 
character, he must first declare that the knows the 


Mont.—In re Bragg’s Estate, 76 P. 

2d 57, 106 Mont. 132. 

N.C.—Ward v. Atlantic Coast Line 
R. R„ 32 S.E.2d 221, 224 N.C. 696. 
N.D.—Peterson v. Bober, 56 N.W.2d 
331, 79 N.D. 300. 

Tex.—Gulf States Security Life Ins. 
Co. v. Edwards, Civ.App., 109 S. 
W.2d 1125, error dismissed. 

Wis.—La Rosa v. Hess, 46 N.W.2d 
737, 258 Wis. 557. 

70 C.J. p 88 note 48. 

Imperfect memory as to other facts 
In action for Injuries sustained by 
seaman, seaman’s testimony wherein 
he denied having any recollection of 
certain accidents, which did not re¬ 
fer to the accident sued upon, did not 
prevent him from testifying as to 
circumstances of that accident. 

Or.—Kaiser v. States S. S. Co., 276 P. 
2d 410, 203 Or. 91. 

Questioning recollection held proper 

In action for death of driver of 
automobile, it was proper for plain¬ 
tiff to question recollection of de¬ 
fendants' witness as to whether he 
had talked to anyone else with re¬ 
spect to his testimony. 

Ill.—Wilson v. Peters, 99 N.E.2d 150, 
343 Ill.App. 354. 

1. Mont.—In re Bragg’s Estate, 76 
P.2d 57, 106 Mont. 132. 

70 C.J. p 89 note 49. 

2 . Mont.—In re Bragg’s Estate, su¬ 
pra. 

70 C.J. p 89 note 50. 

3 . Ill.—Barber v. Barber, 13 N.E.2d 
257, 368 Ill. 215. 

Mont.—State v. Berberick, 100 P. 209, 
38 Mont. 423, 16 Ann.Cas. 1077. 


4. Ga.—Johns v. State, 178 S.E. 707, 
180 Ga. 187. 

5. Ill.—People v. Griswold, 92 N.E. 
2d 91, 405 III. 533. 

6. N.Y.—People v. Carlin, 87 N.E. 
805, 194 N.Y. 448, 23 N.Y.Cr. 282. 

70 C.J. p 89 note 52. 

7. Conn.—State v. Perelli, 21 A.2d 
389, 128 Conn. 172. 

Miss.—Westmoreland v. State, 177 
So. 273. 

70 C.J. p 89 note 53. 

8. N.C.—Grant v. Mitchell, 71 S.E. 
1087, 156 N.C. 15. 

70 C.J. p 89 note 55. 

Establishment of lost Instruments 
generally see Lost Instruments §§ 
3-16. 

9. N.C.—Grant v. Mitchell, 71 S.E. 
1087, 156 N.C. 15. 

70 C.J. p 89 note 56. 

10. Ala.—Williams v. State, 28 So.2d 
731, 32 Ala.App. 597. 

Ill.—People v. Pieper, 101 N.E.2d 
109, 410 Ill. 15. 

Mo.—State v. De Shon, 68 S.W.2d 
805, 334 Mo. 862. 

70 C.J. p 89 note 59. 

Competency of evidence as to char¬ 
acter or reputation: 

Generally see Evidence §§ 423-436. 
In criminal cases see Criminal Law 
§§ 676-681. 

Competency of impeaching witness 
see infra §§ 519-520. 

11. U.S.—Deschenes v. TJ. S., C.A. 
Kan., 224 F.2d 688—Reynolds v. 
Pegler, C.AN.Y., 223 F.2d 429, cer¬ 
tiorari denied 76 S.Ct. 80, 350 U. 
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S. 846, 100 L.Ed. — —Riebe v. 
U. S., C.C.A.Mont., 82 F.2d 564. 

Bird v. Halsey, C.C.Va., 87 F. 
671. 

Cal.—People v. Garcia, 42 P.2d 1013, 
2 C.2d 573. 

Pa—Commonwealth v. Tyahla, 194 
A. 322, 128 Pa.Super. 414. 

R.I.—State v. Di Noi, 195 A. 497, 59 
R.I. 348, reargument denied 196 
A. 795, 60 R.I. 37. 

Tex.—Weatherall v. State, 264 S.W.2d 
429, 159 Tex.Cr. 415—Rose v. State, 
244 S.W. 1009, 92 Tex.Cr. 560. 

Va.—Carter v. Commonwealth, 3 Va. 
Cas. 169, 4 Va. 169. 

Wash.—State v. Leuty, 57 P.2d 1039, 
186 Wash. 221—State v. Thomp¬ 
son, 48 P.2d 249, 182 Wash. 697. 
Wyo.—State v. Williams, 266 P. 1056, 
38 Wyo. 340. 

70 C.J. p 90 note 78. 

Testimony stricken 

If it appears that character wit¬ 
ness has no knowledge on which to 
base his opinion his testimony may 
be stricken. 

Cal.—Rios v. Chand, 280 P.2d 47, 130 
C.A.2d 833. 

Wash.—State v. Axelson, 223 P.2d 
1059, 37 Wash.2d 393. 

12. TJ.S.—Michelson v. IT. S., N.Y., 
69 S.Ct. 213, 335 U.S. 469, 93 L.Ed. 
168. 

Examination and determination of 
competency of witnesses generally 
see infra § 119. 

Examination of witness as to char 
acter and reputation see infra § 
345. 
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character of the person about whom he is testify¬ 
ing , 13 or adequate knowledge must be shown . 14 A 
claim to knowledge is prima facie sufficient , 15 and, 
on the other hand, a disclaimer of knowledge may 
lead to a refusal to receive the witness’ testimony , 16 
although it does not necessarily do so . 17 Positive 
certainty is not required; a witness may state what 
he has always “understood . 9,18 To qualify a witness 
to testify as to the reputation of another, personal 
acquaintance alone is not sufficient , 19 nor is it a 
necessary prerequisite , 20 as where the witness was 
in a position to know and had never heard the repu¬ 
tation questioned . 21 

A witness may be competent although he does not 
live in the same community 22 or immediate vicin¬ 
ity , 23 although it has been said that ordinarily the 
members of the community in which such person 
resides are the only proper witnesses to testify as 
to his reputation . 24 According to some early au¬ 
thority a witness who went to the former residence 
of a party to learn his character could not testify 
as to the result of his inquiries , 25 but this rule is 
now thought to be too strict . 26 A witness may be 
competent even though he does not know the resi¬ 
dence address of the person as to whose character 
or reputation he is testifying , 27 although there is 


some authority holding that a character witness is 
incompetent to testify as to the reputation of accused 
for peace and quiet if he does not know where ac¬ 
cused lives . 28 

A witness may be competent although he cannot 
tell the number of persons whom he has heard 
speak of the matter 29 or give the names of those 
from whose conversation he has gained his knowl¬ 
edge of the general reputation as to which he tes¬ 
tifies . 30 It is not necessary that a witness should 
know that the reputation he states is the opinion 
of the majority of the community , 31 but there is 
authority that a witness must have heard a suffi¬ 
cient number of persons speak so as to be able to 
express the well-founded opinion that he believes 
he knows what a majority would say if called on 
to speak , 32 and a witness who has heard but one 
person speak of another’s character has been held 
not competent to testify as to such person’s char¬ 
acter . 33 

Although there is some authority to the con¬ 
trary , 34 it has been held that the witness may be 
competent to testify to the good reputation of a par¬ 
ticular person although he has never heard such 
person’s reputation discussed , 35 or although he has 


13. Ala.—Andrews v. State, 85 So. 
840, 17 Ala.App. 456. 

14. Ill.—People v. Moretti, 129 N.E. 

2d 709, 6 Ill. 2d 494—People v. 

Reeves, 195 N.E. 443, 360 Ill. 55. 

N.J.—State v. Sbrilli, 54 A.2d 221, 
136 N.J.Law 66. 

Pa.—Commonwealth v. Tyahla, 194 
A. 322, 128 Pa.Super. 414. 

Tex.—Weatherall v. State, 264 S.W. 
2d 429, 159 Tex.Cr. 415. 

15. Cal.—Rios v. Chand, 280 P.2d 47, 
130 C.A.2d 833. 

Ill.—People v. Reeves, 195 N.E. 443, 
360 Ill. 55. 

70 C.J. p 90 note 71. 

Witness held to show qualification 

(1) By asking whether he was to 
answer with respect to reputation of 
defendant in liquor prosecution for 
being law-abiding citizen outside of 
bootlegging. 

Ohio.—Booker v. State, 169 N.E. 588, 
33 Ohio App. 338. 

(2) By testimony that he resided 
in the community, had been acquaint¬ 
ed with defendant for many years 
and knew his reputation in and about 
the place at the present time. 

Iowa.—State v. McCall, 63 N.W.2d 

874, 245 Iowa 991. 

18. Ga.—Sanford v. State, 47 S.E.2d 
268, 203 Ga. 451. 

R.I.—Tokmakian v. Fritz, 67 A.2d 
834, 75 R.I. 496. 

70 C.J. p 90 note 73. 


17. Ala.—Sullivan v. State, 66 Ala. 
48. 

Okl.—Burrows v. State, 277 P. 685, 
43 Okl.Cr. 256. 

18. Iowa.—State v. Wright, 84 N.W. 
541, 112 Iowa 436. 

19. Ala.—Jones v. State, 116 So. 896, 
22 Ala.App. 472. 

70 C.J. p 90 note 68. 

20. Tex.—Wills v. State, 13 S.W.2d 
380, 111 Tex.Cr. 342. 

70 C.J. p 90 note 69. 

21. Mich.—Smitley v. Pinch, 112 N. 
W. 686, 148 Mich. 670. 

22. Cal.—Rios v. Chand, 280 P.2d 
47, 130 C.A.2d 833. 

70 C.J. p 90 note 60. 

23. Mo.—State v. De Shon, 68 S.W. 
2d 805, 334 Mo. 862. 

70 C.J. p 90 note 61. 

24- Ky.—Louisville Times Co. v. 

Emrich, 66 S.W.2d 73, 252 Ky. 210. 
25. N.T.—Douglass v. Tousey, 2 
Wend. 352, 20 Am.D. 616. 

1 26. Cal.—Rios v. Chand, 280 P.2d 
47, 130 C.A2d 833. 

27. Cal.—People v. Derrick, 259 P. 
481, 85 C.A. 406. 

28. N.J.—State v. Unger, 134 A. 886, 
103 N.J.Law 18, affirmed 140 A. 
922, 104 N.J.Law 448. 

29. Ga.—Brannan v. State, 158 S. 
E. 355, 43 Ga.App. 231. 

Okl.—Phillips v. State, 203 P. 902, 
20 Okl.Cr. 415. 
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30. Ga.—Brannan v. State, 158 S.E. 
355, 43 Ga.App. 231. 

Mo.—State v. Hall, App., 250 S.W. 
636. 

31. Pa.—Commonwealth v. Brink, 49 
Pa.Super. 620. 

22 C.J. p 480 note 79. 

32. Tenn.—Poole v. State, 2 Baxt. 
288. 

33. Ind.—South Bend v. Turner, 71 
N.E. 657, 163 Ind. 194. 

70 C.J. p 90 note 77. 

34. Mass.—Clark v. Eastern Massa¬ 
chusetts St. Ry., 150 N.E. 184, 254 
Mass. 441. 

70 C.J. p 90 note 63. 

35. Ill.—People v. Pieper, 101 N.E. 
2d 109, 410 Ill. 15. 

Kan.—State v. Penrose, 84 P.2d 846, 
148 Kan. 840. 

N.M.—State v. McCabe, 70 P.2d 758, 
41 N.M. 428. 

Pa.—Commonwealth v. Tyahla, 194 A. 

322, 128 Pa.Super. 414. 

70 C.J. p 90 note 63, 

Beason for rule 

The best character Is that which 
is least discussed. 

Ala.—Williams v. State, 28 So.2d 731, 
32 Ala.App. 597. 

70 C.J. p 90 note 63 Ca]. 

Direct testimony as to good charac¬ 
ter unnecessary 

It is not necessary, as predicate 
to negative testimony with respect 
to defendant’s good character, that 
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not discussed it with a majority of the people of the 
community 36 or even a large number of them , 37 
the only predicate necessary, in such case, being 
that the character witness, from opportunity, know 
the person’s character . 38 

A witness is not competent where his testimony 
would be based solely on his personal knowledge 
concerning the person as to whose reputation he 
is called to testify , 39 although such a witness has 
been held competent where his testimony shows 
that his opinion as to the person’s general reputation 
rested on the fact that he had never heard any 
adverse criticism of his character . 40 

§ 56. Race or Color 

In the absence of statutory provision to the contrary 
or of other grounds for disqualification, a witness is not 
rendered incompetent by reason of *his race or color. 

In the absence of statutory provision to the 
contrary or of other grounds for disqualification 
a witness is not rendered incompetent by reason 
of his race or color . 41 Statutes conferring full 
civil rights on persons of color do away with all 
distinctions because of color as to their competency 
to testify , 42 and the same effect has been given 
to a constitutional provision entitling them to vote 
and hold office . 43 A statute providing that no 
black or mulatto person or Indian may be allowed 
to give evidence for or against a white person has 


WITNESSES §§ 55-57 

been held to exclude as witnesses others than mem¬ 
bers of the Caucasian race , 44 as, for example, Chi¬ 
nese . 45 

§ 57. Mental Capacity 

a. In general 

b. Mentally defective persons 
a. In General 

One of the tests of the competency of a witness Is 
his intelligence and understanding, the ability truthfully 
and intelligently to relate the incidents within his knowl¬ 
edge, and while the law does not fix any standard of 
intelligence required of a witness, but leaves the deter¬ 
mination of that capacity almost wholly to the discretion 
of the court, the test of the competency of the witness 
with respect to his mental capacity is in general whether 
he has sufficient capacity to observe and describe cor¬ 
rectly the facts concerning which he is called to testify. 

One of the tests of the competency of a witness 
is his intelligence and understanding , 46 the ability 
truthfully and intelligently to relate the incidents 
within his knowledge . 47 The law does not fix any 
standard of intelligence required of a witness , 48 
but leaves the determination of that capacity almost 
wholly to the discretion of the court . 49 The test 
of the competency of a witness with respect to his 
mental capacity is, in general, whether he has suffi¬ 
cient capacity to observe and describe correctly the 
facts concerning which he is called to testify ; 50 the 
witness should have sufficient mental capacity to 


witness first testify directly to de¬ 
fendant’s good character. 

Fla.—Popps v. State, 162 So. 701, 
120 Fla. 387. 

36. Okl.—Phillips v. State, 203 P. 
902, 20 Okl.Cr. 415. 

70 C.J. p 90 note 64. 

37. U.S.—Cunningham v. Under¬ 

wood, Tenn., 116 F. 803, 53 C.C.A. 
99. 

38. Ala.—Williams v. State, 28 So. 
2d 731, 32 Ala.App. 597. 

Fla.—Popps v. State, 162 So. 701, 
120 Fla. 387. 

39. U.S.—Deschenes v. U. S., C.A. 
Kan., 224 F.2d 688. 

Kan.—State v. Penrose, 84 P.2d 846, 
148 Kan. 840. 

70 C.J. p 91 note 80. 

40. La.—State v. Pace, 165 So. 6, 
183 La. 838. 

41. Mont.—State v. Lu Sing, 85 P. 
521, 34 Mont. 31, 9 Ann.Cas. 344. 

70 C.J. p 91 notes 82, 84. 

Eligibility of Indians as witnesses 
see Indians 9 6. 

Chinese 

Ga.—Green v. State, 71 Ga 487. 
Mont.—State v. Lu Sing, 85 P. 621, 
34 Mont. 31, 9 Ann.Cas. 344. 

42 . Ga—Clarke v. State, 35 Ga 75. 
70 C.J. p 91 note 87. 


43. N.C.—State v. Underwood, 63 
N.C. 98. 

44. Cal.—Spear v. See Gup Co., 13 
C. 73—People v. Hall, 4 C. 399. 

45. Cal.—People v. Hall, supra 

46. Ill.—People v. Mueller, 118 N.E. 
2d 1, 2 Ill.2d 311. 

Pastore v. Sasso, 46 N.E.2d 857, 
317 Ill.App. 538. 

Kan.—Corpus Juris quoted extensive¬ 
ly in Holler v. W. S. Dickey Clay 
Mfg. Co., 139 P.2d 846, 852, 157 
Kan. 355, 148 A.L.R. 1131. 

Wis.—Hancock v. Hallmann, 281 N. 

W. 703, 229 Wis. 127. 

70 C.J. p 92 note 92. 

Determination of competency see in¬ 
fra § 119. 

47. Kan.—Corpus Juris quoted in 
Holler v. W. S. Dickey Clay Mfg. 
Co., 139 P.2d 846, 852, 157 Kan. 
355, 148 A.L.R. 1131. 

70 C.J. p 92 note 93. 

48. Cal.—People v. Manuel, 209 P.2d 
981, 94 C.A.2d 20—People v. Horo¬ 
witz, 161 P.2d 833, 70 C.A.2d 675. 

49. Cal.—People v. Manuel, 209 P. 
2d 981, 94 C.A.2d 20—People v. 
Horowitz, 161 P.2d 833, 70 C.A.2d 
675. 

Ga—Toung v. State, 35 S.E.2d 321, 
72 GaApp. 811. 
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Miss.—Butler v. State, 63 So.2d 779, 
217 Miss. 46. 

Neb.—Garcia v. State, 68 N.W.2d 
151, 159 Neb. 571. 

Competency of witness addressed 
largely to the discretion of the 
trial court generally see infra § 
119. 

Witness held competent 

Iowa.—Shutes v. Weeks, 262 N.W. 
518, 220 Iowa 616. 

N.Y.—Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 
279 App.Div. 1121, appeal with¬ 
drawn 107 N.E.2d 94, 304 N.Y. 616. 

N.C.—State v. Harris, 22 S.E.2d 229, 
222 N.C. 157. 

Pa—Amer v. Gebhart, Com.PL, 31 
WestX.J. 127. 

Tenn.—Hughes & Co. v. Hall, 4 Tenn. 
App. 608. 

Witness properly held Incompetent 

Ill.—People v. Fryman, 122 N.E.2d 
573, 4 Ill.2d 224. 

50. Kan.—Corpus Juris quoted In 
Holler v. W. S. Dickey Clay Mfg. 
Co., 139 F.2d 846, 852, 157 Kan. 
355, 148 A.L.R. 1131. 

Wis.—Markowitz v. Milwaukee Elec¬ 
tric Railway & Light Co., 284 N. 
W. 31, 230 Wis. 312. 

70 C.J. p 92 note 94. 
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observe, recollect, and communicate, and some sense 
of moral responsibility . 51 

The same general principles apply to mental de¬ 
rangement or deficiency as to mental immaturity . 52 
Even a person of doubtful capacity or competency 
may be permitted to testify if he has sufficient un¬ 
derstanding of the nature of an oath and is capable 
of giving a correct account of what he has seen 
and heard . 53 A witness is not mentally incompe¬ 
tent to testify merely because he is old , 54 or because 
he is old and has very poor vision . 55 The com¬ 
petency of a mentally immature or deranged witness 
has been said to present questions very closely re¬ 
lated to those involved in the matter of the credi¬ 
bility of a witness . 56 A witness should not be de¬ 
barred from testifying on the ground of mental 
incapacity unless the proof of such disqualifica¬ 
tion is clear and conclusive . 57 Statutes relating 
to the competency of children under ten years of 
age have no application to adult witnesses . 58 
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b. Mentally Defective Persons 

Unsoundness of mind does not per se render a witness 
incompetent, the general rule being that a lunatic or 
weak-minded person is admissible as a witness if he 
has sufficient understanding to apprehend the obligation 
of an oath and is capable of giving a correct account of 
the matters which he has seen or 'heard with respect to 
the questions at issue. The decision as to the competency 
of such a person to testify rests largely within the dis¬ 
cretion of the trial court. 

Unsoundness of mind does not per se render a 
witness incompetent ; 59 one may be medically or 
metaphysically insane, yet be capable in law of 
giving competent testimony in the trial of a case . 60 
The general rule is that a lunatic or a person af¬ 
fected with insanity is admissible as a witness if 
he has sufficient understanding to apprehend the 
obligation of an oath and is capable of giving a 
correct account of the matters which he has seen 
or heard with respect to the questions at issue ; 61 
and the same effect has been given to statutes ex¬ 
cepting persons of “unsound mind” from those 
who are competent as witnesses , 62 or excepting 


51- Ohio.—State v. Wildman, 61 N. 
E.2d 790, 145 Ohio St. 379. 

S.D.—State v. Leonard, 244 N.W. 
88, 60 S.D. 144. 

Wis.—Hancock v. Hallmann, 281 N. 

W. 703, 229 Wis. 127. 

Appreciation of nature and obliga¬ 
tions of oath see infra § 63. 

52- S.D.—State v. Leonard, 60 S.D. 
144. 

Children see infra § 58. 

Persons mentally deficient see infra 
subdivision b of this section. 

53. D.C.—Stagecrafters Club v. Dis¬ 
trict of Columbia, Mun.App., 89 A. 
2d 876. 

54- Md.—Hayes v. Covington, 39 A. 
2d 475, 183 Md. 506. 

55. Ark.—White v. State, 96 S.W.2d 
771, 192 Ark. 1102. 

56. Ohio.—State v. Wildman, 61 N. 
E.2d 790, 145 Ohio St. 379. 

S.D.—State v. Leonard, 244 N.W. 88, 
60 S.D. 144. 

Tex.—Corpus Juris cited in Cloud v. 
Cloud, Civ.App., 139 S.W.2d 826, 
831. 

Credibility of witnesses see infra §§ 
458-651. 

57. Md.—Terry v. O’Neal, 72 A.2d 
26, 194 Md. 680—Johnston v. Fred¬ 
erick, 117 A. 768, 140 Md. 272. 

58. Mo.—McCrary v. Ogden, 267 S. 
W.2d 670. 

59. U.S.—Lockard v. Parker, C.C.A 
Md., 164 F.2d 804. 

Cal.—People v. Ives, 110 P.2d 408, 
17 C.2d 459. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

Shupp v. Farrar, 88 N.E.2d 924, 
85 Ohio App. 366. 

Pa.—Commonwealth v. Donmoyer, 
Quar.Sess., 44 Sch.Leg.Rec. 200. 


Tex.—Texas Emp. Ins. Ass’n v. Eu¬ 
banks, Civ.App., 240 S.W.2d 811, 
reversed on other grounds Eubanks 
v. Texas Emp. Ins. Ass’n, 246 S. 
W.2d 467, 151 Tex. 67. 

60. Ga.—Bonner v. State, 1 S.E.2d 
768, 59 Ga.App. 737. 

61. U.S.—Corpus Juris cited in 
Lockard v. Parker, C.C.A.Md., 164 
F.2d 804, 806. 

Cal.—People v. Brown, 289 P.2d 880, 
137 C.A.2d 138. 

Colo.—Tubbs v. Hilliard, 89 P.2d 535, 
104 Colo. 164. 

D.C.—Occidental Life Ins. Co. of Cal. 
v. Lame Elk White Horse, Mun. 
App., 74 A.2d 435. 

Fla.—Florida Power & Light Co. v. 
Robinson, 68 So.2d 406. 

Ga.—Bonner v. State, 1 S.E.2d 768, 
59 Ga.App. 737. 

Hawaii.—Territory v. Titcomb, 34 
Hawaii 499. 

Ill.—Oswald v. Civil Service Com¬ 
mission, 94 N.E.2d 311, 406 Ill. 506. 

Kan.—Corpus Juris quoted extensive¬ 
ly in Holler v. W. S. Dickey Clay 
Mfg. Co., 13 9 P.2d 846, 853, 154 
Kan. 355, 148 A.L.R. 1131. 

Ky.—Strong v. Abner, 105 S.W.2d 599, 
268 Ky. 502. 

Minn.—State v. Kahner, 15 N.W.2d 
105, 217 Minn. 574, certiorari denied 
65 S.Ct. m, 323 U.S. 768, 89 L.Ed. 
614. 

Miss.—Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

Neb.—Skelton v. State, 26 N.W.2d 378, 
148 Neb. 30. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

Shupp v. Farrar, 88 N.E.2d 924, 
85 Ohio App. 366—State v. Braden, 
9 N.E.2d 999, 56 Ohio App. 19. 
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State v. Webb, Com.Pl., 131 N.E. 
2d 273. 

Okl.—Missouri-Kansas-Texas R. Co. 
v. Embrey, 33 P.2d 481, 168 Okl. 

433, certiorari denied 55 S.Ct. 119, 
293 U.S. 603, 79 L.Ed. 695. 

Pa.—Commonwealth v. Donmoyer, 
Quar.Sess., 44 Sch.Leg.Rec. 200. 
Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

Wis.—State v. Wrosch, 53 N.W.2d 
779, 262 Wis. 104—Markowitz v. 
Milwaukee Electric Railway & 
Light Co., 284 N.W. 31, 230 Wis. 
312. 

70 C.J. p 95 note 25. 

Appreciation of obligation of oath 
see infra § 63. 

62 . Kan.— Corpus Juris quoted in 

Holler v. W. S. Dickey Clay Mfg. 
Co., 139 P.2d 846, 853, 157 Kan. 355, 
148 A L.R. 1131. 

Mo.—McCrary v. Ogden, 267 S.W.2d 
670. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

State v. Braden, 9 N.E.2d 999, 56 
Ohio App. 19. 

Okl.—Watkins v. Watkins, 245 P.2d 

434, 206 Okl. 589. 

Wash.—Sumerlin v. Department of 
Labor and Industries, 111 P.2d 603, 
8 Wash.2d 43. 

70 C.J. p 95 note 26. 

Who are “persons of unsound mind” 
By “persons of unsound mind," the 
statutes mean persons whose minds 
are so defective that they cannot cor¬ 
rectly relate facts, and do not under¬ 
stand or realize what they are saying 
or doing. 

Okl.—Missouri-Kansas-Texas R. Co 
v. Embrey, 33 P.2d 481, 168 Okl. 
433, certiorari denied 55 S.Ct. 119, 
293 U.S. 603, 79 L.Ed. 695. 
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“insane persons who are in an insane condition of 
mind /' 63 or providing that persons who have not 
the use of reason, such as idiots or lunatics dur¬ 
ing lunacy, are incompetent witnesses . 64 A like 
rule has also been applied in the case of witnesses 
of varying degrees of mental incompetency , 65 as, 
for example, persons whose competency has been 
attacked on the ground of their idiocy , 66 imbecili¬ 
ty , 67 or feeble-mindedness . 68 

The test is whether the derangement or feeble¬ 
mindedness is such as to make the person untrust¬ 
worthy as a witness . 69 The witness must have an 
intelligent comprehension of the facts to which he 
testifies . 70 One who is so insane that he cannot 
give a correct or rational account of the matters 
which he has seen or heard with respect to the 
questions at issue is not a competent witness , 71 
and it may be stated generally that at common law 


a person non compos mentis is not competent to 
testify . 72 On the other hand, if the witness has 
the capacity to observe, recollect, and communi¬ 
cate he is competent, and his mental deficiency is 
considered only in so far as it affects the weight 
to be given to his testimony . 73 

There is, in the absence of statute, no precise rule 
by which the extent of the intelligence of an adult 
who is called as a witness may be measured , 74 
the decision resting largely within the discretion 
of the trial court in the cases both of adult wit¬ 
nesses 75 and of child witnesses , 76 which discretion 
will not be overruled in the absence of clear abuse . 77 

Time of insanity or lack of mentality . In order 
to constitute grounds for excluding the witness’ tes¬ 
timony, the mental incompetency must exist at the 
time he is offered as a witness , 78 and, according 


63. Tex.—Galveston, H. & S. A. Ry. 
Co. v. Cook, Civ.App., 214 S.W. 539. 

70 C.J. p 95 note 27. 

64. Ga.—Ray v. State, 124 S.E. 57, 
32 Ga.App. 513. 

70 C.J. p 95 note 28. 

65. Ala.—Red wine v. State, 61 So. 2d 
724, 258 Ala. 196. 

70 C.J. p 95 note 29. 

Partial insanity 

A person may be partially insane 
and still be competent to testify. 
Ala.—Redwine v. State, supra. 

Paranoiac is insane, but is compe¬ 
tent to testify in many instances. 
Ala.—Redwine v. State, supra. 
Insufficient mentality to distinguish 
between right and wrong* 

The circumstances of a killing- may 
show a general malignant disregard 
for the lives of others evidencing a 
heart insensible to social obligation 
and an insufficient mentality to dis¬ 
tinguish between right and wrong, 
yet the possessor of such heart and 
mind may be competent to testify. 
Cal.—People v. Ives, 110 P.2d 408, 17 
C.2d 459. 

Aphasia 

Plaintiff was competent to testify 
in personal injury action though ac¬ 
cording to medical experts his speech 
was involved, his mental condition 
disturbed, and his judgment was poor, 
and he could not repeat simple phras¬ 
es or recall events or names correct¬ 
ly because of aphasia caused by in¬ 
juries. 

Ill.—Schneiderman v. Interstate 
Transit Lines, 69 N.E.2d 293, 394 
Ill. 569. 

66. Ill.—Truttmann v. Truttmann, 
159 N.E. 775, 328 Ill. 338. 

N.Y.—Barker v. Washburn, 93 N.E. 
958, 200 N.Y. 280, 140 Am.S.R. 640, 
34 L.R.A.,N.S., 159. 


67. Iowa.—State v. Crouch, 107 N.W. 
173, 130 Iowa 478. 

Md.—Weeks v. State, 94 A. 774, 126 
Md. 223. 

68. Ill.—Tucker v. Shaw, 41 N.E. 
914, 158 Ill. 326. 

69. Ill.—People v. Lambersky, 102 
N.E.2d 326, 410 Ill. 451—Oswald v. 
Civil Service Commission, 94 N.E. 
2d 311, 406 Ill. 506—Schneiderman 
v. Interstate Transit Lines, 69 N.E. 
2d 293, 394 Ill. 569. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

State v. Webb, Com.Pl., 131 N.E. 
2d 273. 

Pa.—Commonwealth v. Donmoyer, 
Quar.Sess., 44 Sch.Leg.Reg. 200. 
Tenn.—Turner v. Bell, 279 S.W.2d 71, 
certiorari denied 76 S.Ct. 83, 350 
U.S. 842, 100 L.Ed.-, 

70. Kan.— Corpus Juris quoted in 
Holler v. W. S. Dickey Clay Mfg. 
Co., 139 P.2d 846, 853, 157 Kan. 355, 
148 A.L.R. 1131. 

70 C.J. p 94 note 21. 

Credibility see infra § 470. 

71. Ky.—Covington v. O’Meara, 119 
S.W. 187, 133 Ky. 762. 

Wash.—State v. Smith, 67 P. 70, 26 
Wash. 354. 

72. Kan.— Corpus Juris quoted in 

Holler v. W. S. Dickey Clay Mfg. 
Co., 139 P.2d 846, 853, 157 Kan. 355, 
148 A.L.R. 1131. 

N.C.—Price v. Whisnant, 62 S.E.2d 
56, 232 N.C. 653. 

70 C.J. p 94 note 23. 

73. Ill.—People v. Lambersky, 102 
N.E.2d 326, 410 Ill. 451—Schneider¬ 
man v. Interstate Transit Lines, 69 
N.E.2d 293, 394 Ill. 569. 

74. N.Y.—People v. Washor, 89 N.E. 
441, 196 N.Y. 104. 

75. U.S.—Henderson v. U. S., C.A. 
Tenn., 218 F.2d 14, certiorari de¬ 
nied 75 S.Ct. 660, 349 U.S. 920, 99 
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L.Ed. 1253, rehearing denied 75 S. 
Ct. 879, 349 U.S. 969, 99 L.Ed. 1290. 

N.C,—Carpenter v. Boyles, 196 S.E. 
850, 213 N.C. 432. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

Shupp v. Farrar, 88 N.E.2d 924, 
85 Ohio App. 366—State v. Braden, 
9 N.E.2d 999, 56 Ohio App. 19. 

State v. Webb, Com.PL, 131 N.E. 
2d 273. 

Tex.— Corpus Juris cited in Cloud v. 
Cloud, Civ.App., 139 S.W.2d 826, 
831. 

Flannery v. State, 216 S.W. 2d 980, 
153 Tex.Cr. 36. 

70 C.J. p 95 note 34. 

Competency of witness as addressed 
largely to discretion of trial court 
generally see infra § 119. 

76. Mo.—State v. McCrackin, 162 S. 
W.2d 853. 

Tex.— Corpus Juris cited in Cloud v. 
Cloud, Civ.App., 139 S.W.2d 826, 
831. 

Utah.—State v. Williams, 180 P.2d 
551, 111 Utah 379. 

70 C.J. p 95 note 35. 

77. Ohio.—State v. Braden, 9 N.E.2d 
999, 56 Ohio App. 19. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

70 C.J. p 96 note 36. 

78. Minn.—State v. Kahner, 15 N.W. 
2d 105, 217 Minn. 574, certiorari de¬ 
nied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

Mo.—McCrary v. Ogden, 267 S.W.2d 
670. 

Okl.—Watkins v. Watkins, 245 P.2d 
434, 206 Okl. 589. 

Hiatt v. State, 94 P.2d 262, 67 
Okl.Cr. 372. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

Competency of witnesses measured 
as of time of trial generally see in¬ 
fra § 119. 
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to one view, at the time of the events concerning* 
which he was to testify. 79 Where a person is com¬ 
petent to testify at the time he is offered as a 
witness, his competency is not affected by the fact 
that he may be subsequently adjudged insane, in the 
absence of anything in the record indicating that 
he was insane at the time of testifying; 80 neither, 
it has been held, is it affected by the fact that he 
may have been insane at the time of the occurrence 
of the facts about which he testifies, 81 although, 
as shown infra § 470, it does affect his credibility. 
A like effect has been given to statutes providing 
that persons cannot be witnesses who are of un¬ 
sound mind at the time of their production for ex¬ 
amination, 82 but the rule does not apply where the 
statute in addition provides that the witness is not 
competent if he was in an insane condition of 
mind at the time when the events happened of 
which he is called to testify. 83 The fact that a 
witness has suffered from an illness which may at 
times have affected his mentality does not neces¬ 
sarily render him incompetent. 84 


Subject matter of insanity . The test of a men¬ 
tal unsoundness of the witness should be made with 
respect to the field of inquiry and the character of 
the subject on which the witness is to give testi¬ 
mony. 85 

In cases of carnal intercourse or abuse, the fact 
that the prosecutrix is alleged to have been men¬ 
tally incapable of consenting to the act charged 
does not, according to the more generally accepted 
rule, render her incompetent as a witness. 86 There 
is, however, authority to the contrary based on 
a statute incapacitating the witness where in an 
insane condition of mind when the events happened 
of which testimony is to be given. 87 

Adjudication of insanity or mental incompetency. 
The fact that a person has been adjudicated in¬ 
sane or mentally incompetent does not of itself 
render him incompetent as a witness, 88 nor is it 
necessary for him to be adjudged sane in a pro¬ 
ceeding instituted for that purpose in order to be 
competent as a witness. 89 


79. Wash.—State v. Moorison, 259 P. 
2d 1105, 43 Wash.2d 23. 

80. Cal.—Shewbridge v. Police Com¬ 
mission of City and County of San 
Francisco, 149 P.2d 429, 64 C.A.2d 
787. 

81. Cal.—People v. Brown, 289 P.2d 
880, 137 C.A.2d 138, 

70 C.J. p 96 note 37. 

83. Cal.—People v. Tyree, 132 P. 
784, 21 C.A. 701. 

Idaho.—State v. Simes, 85 P. 914, 12 
Idaho 310, 9 Ann.Cas. 1216. 

83. Tex.—Lee v. State, 64 S.W. 1047, 
43 Tex.Cr. 285. 

70 C.J. p 96 note 40. 

84. Pa.—Miller v. Pennsylvania R. 
Co., 154 A. 924, 303 Pa. 524—-Brown 
v. Armstrong & Latta Co., 87 A. 
11, 239 Pa. 549. 

85. Ill.—People v. Enright, 99 N.E. 
936, 356 Ill. 221, Ann.Cas.l913E 318. 

70 C.J. p 96 note 42, 

Monomania 

One may be insane on a certain 
subject but sane as to other matters 
and still be able to narrate facts 
chronologically, correctly, intelligent¬ 
ly and truly, with respect to compe¬ 
tency of such person as a witness. 
Cal.—People v. Ives, 110 P.2d 408, 17 
C.2d 459. 

86 . Idaho. — State v. Simes, 85 P. 
914, 12 Idaho 310, 9 Ann.Cas. 1216. 

70 C.J. p 96 note 43. 

87. Tex.—Lee v. State, 64 S.W. 1047, 
43 Tex.Cr. 285. 

70 C.J. p 96 note 44. 

8& tr.S.—Ross v. u. S., C.C.A.H1., 93 
F.2d 950. 

Cal.—People v. Horowitz, 161 P.2d 
833, 70 C.A.2d 675. 


D.C.—Occidental Life Ins. Co. of Cal. 
v. Lame Elk White Horse, Mun. 
App., 74 A.2d 435. 

Ga.—Bonner v. State, 1 S.E.2d 768, 59 
Ga.App. 737. 

Ill.—Oswald v. Civil Service Commis¬ 
sion, 94 N.E.2d 311, 406 Ill. 506. 

Mich.—Mettetal v. Hall, 284 N.W. 
698, 288 Mich. 200. 

Minn.—State v. Kahner, 15 N.W.2d 
105, 217 Minn. 574, certiorari denied 
65 S.Ct. 121, 323 U.S. 768, 89 L.Ed. 
614. 

Mo.—McCrary v. Ogden, 267 S.W.2d 
670—Beil v. Gaertner, 197 S.W.2d 
611, 355 Mo. 617. 

Neb.—Skelton v. State, 26 N.W.2d 378, 
148 Neb. 30. 

N.J.—In re Degnan, 194 A. 789, 122 
N.J.Eq. 470. 

N.M.—Rasmussen v. Martin, 289 P.2d 
327, 60 N.M. 180. 

N.T.—Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 279 
App.Div. 1121, appeal withdrawn 
107 N.E.2d 94, 304 N.Y. 616—Peo¬ 
ple v. Van Allen, 89 N.Y.S.2d 594, 
275 App.Div. 181. 

Cox v. State, 113 N.Y.S.2d 342, 
202 Misc. 870, reversed on other 
grounds 122 N.Y.S.2d 589, 282 App. 
Div. 815, modified on other grounds 
124 N.Y.S.2d 917, 282 App.Div. 912. 

De Rosa v. Viggiano, 81 N.Y.S.2d 
481. 

N.C.—Carpenter v. Boyles, 196 S.E. 
850, 213 N.C. 432. 

Ohio.—State v. Braden, 9 N.E.2d 999, 
56 Ohio App. 19. 

State v. Webb, Com.Pl„ 131 N.E. 
2d 273. 

Okl.—Hiatt v. State, 94 P.2d 262, 67 
Okl.Cr. 372. 


Pa.—In re Sigel, 94 A.2d 761, 372 Pa. 
527—In re Fink’s Estate, 21 A2d 
883, 343 Pa. 65. 

Tenn.—Corpus Juris cited In Turner 
v. Bell, 279 S.W.2d 71, 79, certiorari 
denied 76 S.Ct. 83, 350 U.S. 842, 100 
L.Ed. -, 

Tex.—Corpus Juris cited In Cloud v. 
Cloud, Civ.App., 139 S.W.2d 826, 
831. 

Saucier v. State, 235 S.W.2d 903, 
156 Tex.Cr. 301, certiorari denied 
71 S.Ct. 1016, 341 U.S. 949, 95 L.Ed. 
1372, rehearing denied 72 S.Ct. 23, 
342 U.S. 843, 96 L.Ed. 637—Flan¬ 
nery v. State, 216 S.W.2d 980, 153 
Tex.Cr. 36—Ebers v. State, 86 S.W. 
2d 761, 129 Tex.Cr. 287. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

7*0 C.J. p 96 note 46. 

Adjudication of insanity as prima fa¬ 
cie evidence of incompetency see 
infra § 119. 

Feeble-minded person 

Mere fact that individual had been 
adjudicated a feeble-minded person 
does not disqualify him as a witness. 
Ill.—People v. Lambersky, 102 N.E. 
2d 326, 410 Ill. 451. 

89. Wash.—State v. Moorison, 259 
P.2d 1105, 43 Wash.2d 23. 

Existence of unvacated Judgment 
adjudging witness a lunatic will not 
suffice to reject his testimony under 
statute relating to competency of 
witnesses. 

Tex.—Ebers v. State, 86 S.W.2d 761, 
129 Tex.Cr. 287—Girvin v. State, 15 
S.W.2d 643, 112 Tex.Cr. 355—Na¬ 
tions v. State, 237 S.W. 570, 91 Tex. 
Cr. 112. 
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§ 58. - Children 

In the absence of a statute rendering children under a 
specified age incompetent or presumptively so, a witness 
is not disqualified by reason of his youth, and there is no 
precise age which determines the question of his com¬ 
petency, it depending on his capacity and intelligence, the 
question of competency resting largely in the sound dis¬ 
cretion of the trial court. 

In the absence of a statute rendering children un¬ 
der a specified age incompetent, or presumptively 
so, a witness is not disqualified by reason of his 
youth, 90 and there is no precise age which deter¬ 
mines the question of his competency, 91 it depending 


on his capacity and intelligence 92 and, as shown 
infra § 63 b, his appreciation of the difference be¬ 
tween truth and falsehood as well as of a duty to 
t-ell the former. 

A child may be a competent witness where he has 
sufficient capacity to understand the solemnity of 
an oath and to comprehend the obligation it im¬ 
poses, and where he has sufficient intelligence to 
receive just impressions as to the facts of which 
he is to testify and to relate them correctly, al¬ 
though he is very young. 93 A child may be com- 


90. Fla.—Radiant Oil Co. v. Herring, 
200 So. 376, 146 Fla. 154, 

Ill.—Hallis v. Stover Co., 275 Ill.App. 
44. 

Ky.—Wright v. Commonwealth, 102 
S.W.2d 376, 267 Ky. 441. 

Neb.—Linder v. State, 56 N.W.2d 734, 
156 Neb. 504—Corpus Juris cited in 
Rueger v. Hawks, 36 N.W.2d 236, 
244, 150 Neb. 834. 

N.D.—State v. Oliver, 49 N.W.2d 564, 
78 N.D. 398. 

70 C.J. p 92 notes 2-3. 

91. Ala.—Brasher v. State, 30 So.2d 
26, 33 Ala.App. 13, affirmed 30 So. 
2d 31, 249 Ala. 96. 

D.C.—In re Lewis, Mun.App., 88 A. 
2d 582. 

Ga.—Schamroth v. State, 66 S.E.2d 
413, 84 Ga.App. 580—Young v. 

State, 35 S.E.2d 321, 72 Ga.App. 
811. 

Hawaii.—Territory of Hawaii v. Mar¬ 
tin, 39 Hawaii 100—Territory of 
Hawaii v. Sabado, 38 Hawaii 486. 
Ill.—People v. Marsh, 85 N.E.2d 715, 
403 Ill. 81, certiorari denied 70 S. 
Ct. 48, 338 U.S. 837, 94 L.Ed. 511- 
People v. Isbell, 2 N,E.2d 84, 363 
Ill. 264. 

Pastore v. Sasso, 46 N.E.2d 857, 
317 Ill.App. 538. 

Ky.—York v. York, 280 S.W.2d 553— 
Muncie v. Commonwealth, 213 S.W. 
2d 1019, 308 Ky. 155—Meeks Motor 
Freight v. Ham’s Adm’r, 193 S.W. 
2d 745, 302 Ky. 71—Jackson v. Com¬ 
monwealth, 192 S.W.2d 480, 301 Ky. 
662—Thomas v. Commonwealth, 
189 S.W.2d 686, 300 Ky. 480—Whit¬ 
aker v. Commonwealth, 179 S.W.2d 
448, 297 Ky. 279—Davenport v. 

Commonwealth, 148 S.W.2d 1054, 
285 Ky. 628—Whitehead v. Stith, 
105 S.W.2d 834, 268 Ky. 703— 
Wright v. Commonwealth, 102 S.W. 
2d 376, 267 Ky. 441—Jones v. Com¬ 
monwealth, 102 S.W.2d 345, 267 Ky. 
465. 

La.—State v. Parker, 160 So. 123, 181 
La. 635. 

Me.—State v. Ranger, 98 A2d 652, 
149 Me. 52. 

Mo.—State v. Jones, 230 S.W.2d 678, 
360 Mo. 723. 

Neb.—Linder v. State, 56 N.W.2d 734, 
156 Neb. 504—Corpus Juris cited 

97 C.J.S.—29 


in Rueger v. Hawks, 36 N.W.2d i 
236, 244, 150 Neb. 834. ; 

N.J.—Hare v. Pennell, 117 A2d 637, 
37 N.J.Super. 558. 

N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S.2d 284, 204 Misc. 
74—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 

Alsante v. Roberts, 118 N.Y.S.2d 
683. 

N.C.—State v. Merritt, 72 S.E.2d 754, 
236 N.C. 363—State v. Jackson, 189 
S.E. 510, 211 N.C. 202—State v. Sat¬ 
terfield, 176 S.E. 466, 207 N.C. 118 
—State v. Edwards, 79 N.C. 648. 

N.D.—State v. Oliver, 49 N.W.2d 564, 
78 N.D. 398. 

Pa.—Commonwealth v. Goldman, 193 
A 112, 127 Pa.Super. 523. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255. 

Va.—Corpus Juris cited in Cross v. 
Commonwealth, 77 S.E.2d 447, 449, 
195 Va. 62. 

70 C.J. p 92 note 4. 

Presumption see infra § 119. 

92. Ala.—McGrady v. Brown, 161 So. 
475, 230 Ala. 484. 

Ark.—Reynolds v. State, 246 S.W.2d 
724, 220 Ark. 188. 

D.C.—In re Lewis, Mun.App., 88 A2d 
682—Posey v. U. S., Mun.App., 41 
A.2d 300. 

Fla.—Radiant Oil Co. v. Herring, 200 
So. 376, 146 Fla. 154. 

Hawaii.—Territory of Hawaii v. Mar¬ 
tin, 39 Hawaii 100—Territory of 
Hawaii v. Sabado, 38 Hawaii 486. 

Ill.—People v. Marsh, 85 N.E.2d 715, 
403 Ill. 81, certiorari denied 70 S. 
Ct. 48, 338 U.S. 837, 94 L.Ed. 511- 
People v. Isbell, 2 N.E.2d 84, 363 
Ill. 264. 

Louks v. Louks, 102 N.E.2d 364, 
345 Ill.App. 185. 

Ky.—York v. York, 280 S.W.2d 553— 
Meeks Motor Freight v. Ham’s 
Adm’r, 193 S.W.2d 745, 302 Ky. 71 
—Jackson v. Commonwealth, 192 
S.W.2d 480, 301 Ky. 562—Thomas v. 
Commonwealth, 189 S.W.2d 686, 300 
Ky. 480—Davenport v. Common¬ 
wealth, 148 S.W.2d 1054, 285 Ky. 
628—Whitehead v. Stith, 105 S.W. 
2d 834, 268 Ky. 703—Jones v. Com¬ 
monwealth, 102 S.W.2d 345, 267 Ky. 
465—Wright v. Commonwealth, 102 
S.W.2d 376, 267 Ky. 441. 
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La.—State v. Parker, 160 So. 123, 181 
La. 635. 

Me.—State v. Ranger, 98 A. 2d 652, 149 
Me. 52. 

Miss.—Ray v. State, 57 So.2d 469, 213 
Miss. 650—Yarbrough v. State, 32 
So.2d 436, 202 Miss. 820. 

Neb.—Linder v. State, 56 N.W.2d 734, 
156 Neb. 504—Wells v. State, 42 N. 
W.2d 363, 152 Neb. 668— Corpus Ju¬ 
ris cited in Rueger v. Hawks, 36 N. 
W.2d 236, 244, 150 Neb. 834. 

N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S.2d 284, 204 Misc. 
74—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 

McCray v. Shapiro, 116 N.Y.S.2d 
436. 

N.C.—State v. Merritt, 72 S.E.2d 754, 
236 N.C. 363—State v. Jackson, 189 
S.E. 510, 211 N.C. 202—State v. Sat¬ 
terfield, 176 S.E. 466, 207 N.C. 118 
—State v. Edwards, 79 N.C. 648. 
N.D.—State v. Oliver, 49 N.W.2d 664, 
78 N.D. 398. 

Pa.—Commonwealth v. Allabaugh, 58 
A.2d 184, 162 Pa.Super. 490—Com¬ 
monwealth v. Goldman, 193 A 112, 
127 Pa. Super. 523. 

Commonwealth v. Cooper, Quar. 
Sess., 65 York Leg.Rec. 11. 

Tex.—Lozano v. State, 226 S.W.2d 
118, 154 Tex.Cr. 229—Bielecki v. 
State, 145 S.W.2d 189, 140 Tex.Cr. 
355—Flannery v. State, 117 S.W. 
2d 1111, 135 Tex.Cr. 235. 

Va,—Hepler v. Hepler, 79 S.E.2d 652, 
195 Va. 611— Corpus Juris cited in 
Cross v. Commonwealth, 77 S.E. 2d 
447, 449, 195 Va. 62. 

70 C.J. p 92 note 5. 

Ability to receive impressions, recol¬ 
lect, and narrate 

Whether child is competent to tes¬ 
tify as a witness depends on whether 
child is sufficiently mature to receive 
correct impressions from senses, to 
recollect and narrate intelligently. 
Conn.—State v. Segerberg, 41 A2d 
101, 131 Conn. 546. 

93* Ark.—Batchelor v. State, 230 S. 
W.2d 23, 217 Ark. 340—Hudson v. 
State, 179 S.W.2d 165, 207 Ark. 18 
—De Voe v. State, 97 S.W.2d 75, 
193 Ark. 3. 

Cal.—People v. Zuccaro, 118 P.2d 40, 
47 C.A2d 414. 
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petent to testify to occurrences which he remem- his answers to the questions therein show him to 

bers, although they happened at a time when he be qualified. 96 The testimony of an infant may 

was too immature to testify, 94 but, on the other be excluded in toto on grounds of incompetency, 97 

hand, he should not be permitted to testify where but once he is allowed to testify, the uncertainty 

he has little, if any, independent recollection as of his evidence does not disqualify it. 98 

to the facts. 96 The fact that a child was incom¬ 
petent to testify at a former trial does not dis- The question of competency rests largely in the 


qualify him from testifying at a 

Ill.—People v. Mueller, 118 N.E.2d 1, 

2 I11.2d 311. 

Ky.—Whitaker v. Commonwealth, 179 
S.W.2d 448, 297 Ky. 279. 

Miss.—Bishop v. State, 19 So.2d 693, 
197 Miss. 52. 

Neb.— Corpus Juris cited in, Rueger v. 
Hawks, 36TNT.W.2d 236, 244, 150 Neb. 
834. 

N.J.—Hare v. Pennell, 117 A.2d 637, 
37 N.J.Super. 558. 

N.C.—State v. Merritt, 72 S.E.2cL 754, 
236 N.C. 363. 

Tex.—Butler v. State, 100 S.W.2d 707, 
131 Tex.Cr. 543. 

Va.—Hepler v. Kepler, 79 S.E.2d 652, 
195 Va. 611— Corpus Juris cited in 
Cross v. Commonwealth, 77 S.E.2d 
447, 449, 195 Va. 62. 

W.Va.—State v. Peterson, 51 S.E.2d 
78, 132 W.Va. 99. 

Wis.—State ex rel. Shields v. Port- 
man, 6 N.W.2d 713, 242 Wis. 5— 
De Groot v. Van Akkeren, 273 N.W. 
725, 225 Wis. 105. 

70 C.J. p 92 note 8. 

94. Cal.— Corpus Juris quoted in 

Bradburn v. Peacock, 286 P.2d 972, 
973, 135 C.A.2d 161. 

70 C.J. p 94 note 11. 

Competency of witness measured as 
of time of trial generally see in¬ 
fra § 119. 

Date of competency or incompeten- 
cy of infant to testify is the time 
when the infant is offered as a wit¬ 
ness, and not the time when facts 
about which the infant is to testify 
occurred. 

Ky.—Davenport v. Commonwealth, 
148 S.W.2d 1054, 285 Ky. 628. 

95. Witness held incompetent 

Child eight years of age was not 
a competent witness to testify to an 
accident that happened to him when 
he was between four and five years of 
age, where he was not a smart, pre¬ 
cocious child and had little, if any, 
independent recollection as to the 
facts surrounding the accident. 

Ill.—Hollaris v. Jankowski, 42 N.E. 
2d 859, 315 Ill.App. 154. 

96. Kan.—State v. Radke, 212 P.2d 
296, 168 Kan. 334. 

Ky.—Whitehead v. Stith, 131 S.W.2d 
455, 279 Ky. 556—Whitehead v. 

Stith, 105 S.W.2d 834, 268 Ky. 703. 
Mo. — Corpus Juris quoted in Burnam 
v. Chicago Great Western R. Co., 
100 S.W.2d 858, 863, 340 Mo. 25- 
State v. Belknap, 221 S.W. 39. 

Va.—Corpus Juris cited in Cross v. 


second trial if sound discretion 


Commonwealth, 77 S.E.2d 447, 449, 
195 Va. 62. 

97. D.C.—Fowel v. Wood, Mun.App., 
62 A.2d 636. 

98. D.C.—Fowel v. Wood, supra. 

99. Ala.—Hacker v. State, 15 So.2d 
336, 31 Ala.App. 249, certiorari de¬ 
nied 15 So.2d 339, 244 Ala. 649. 

Stephenson v. State, 166 So. 620, 
27 Ala.App. 122. 

Ariz.—State v. Haston, 166 P.2d 141, 
64 Ariz. 72—Keefe v. State, 72 P. 
2d 425, 50 Ariz. 293. 

Ark.—Reynolds v. State, 246 S.W.2d 
724, 220 Ark. 188—De Voe v. State, 
97 S.W.2d 75, 193 Ark. 3. 

Conn.—State v. Segerberg, 41 A.2d 
101, 131 Conn. 546, 157 A.L.R. 1355. 

D.C.—Doran v. U. S., 205 F.2d 717, 92 
U.S.App.D.C. 705, certiorari denied 
74 S.Ct. 49, 346 U.S. 828, 98 L.Ed. 
352—Beausoliel v. U. S., 107 F.2d 
292, 71 App.D.C. 111. 

Ga.—Smith v. State, 68 S.E.2d 719, 85 
Ga.App. 215—Long v. State, 66 S. 
E.2d 837, 84 Ga.App. 638—Russell 
v. State, 65 S.E.2d 264, 83 Ga.App. 
841. 

Ill.—People v. Watkins, 91 N.E.2d 
406, 405 Ill. 454. 

Ky.—York v. York, 280 S.W.2d 553— 
Meeks Motor Freight v. Ham's 
Adm’r, 193 S.W.2d 745, 302 Ky. 71 
—Jackson v. Commonwealth, 192 
S.W.2d 480, 301 Ky. 562—Thomas 
v. Commonwealth, 189 S.W.2d 686, 
300 Ky. 480—Whitehead v. Stith, 
105 S.W.2d 834, 268 Ky. 703. 

La.—Wilson v. Moser, 29 So.2d 49, 
210 La. 1021. 

Me.—State v. Ranger, 98 A.2d 652, 
149 Me. 52. 

Minn.—State v. Palmer, 288 N.W. 160, 
206 Minn. 185. 

Miss.—McNally v. State, 56 So.2d 834, 
213 Miss. 356. 

N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S.2d 284, 204 Misc. 
74—Palmier! v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 

N.C.—State v. Merritt, 72 S.E.2d 754, 
236 N.C. 363—State v. Satterfield, 
176 S.E. 466, 207 N.C. 118. 

Pa.—Commonwealth v. Goldman, 193 
A. 112, 127 Pa.Super. 523. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255. 

Tex.—Miller & Miller Motor Freight 
Lines v. Hunt, Civ.App., 242 S.W. 
2d 919—Westbrook v. Texas & P. 
Ry. Co., Civ.App., 203 S.W.2d 279, 
error refused no reversible error— 
Corpus Juris cited in Cloud v. 
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of the trial court, 99 whose deci- 

Cloud, Civ.App., 139 S.W.2d 826, 
831. 

Va.— Corpus Juris cited in Cross v. 
Commonwealth, 77 S.E.2d 447, 449, 
195 Va. 62—Carpenter v. Common¬ 
wealth, 44 S.E.2d 419, 186 Va. 851. 
70 C.J. p 93 note 9. 

Competency of witness as addressed 
largely to discretion of trial court 
generally see infra § 119. 

Notary public is not authorized to 
pass on the competency of an infant 
and has no power to determine in¬ 
fant's understanding of the nature 
of the oath and of the facts to which 
his testimony wouJd relate. 

N.Y.—McCray v. Shapiro, 116 N.Y.S, 
2d 436. 

Witnesses of particular ages held 
competent, or discretion not 
abused 

(1) Four years. 

Ala.—Jackson v. State, 193 So. 417, 
239 Ala. 38. 

D.C.—In re Lewis, Mun.App., 88 A.2d 
582. 

(2) Five years. 

Ala.—Brasher v. State, 30 So.2d 26, 
33 Ala.App. 13, affirmed 30 So.2d 31, 
249 Ala. 96. 

Fla.—Railway Exp. Agency v. Brab¬ 
ham, 62 So.2d 713. 

Ky.—Whitaker v. 'Commonwealth, 179 
S.W.2d 448, 297 Ky. 279. 

Minn.—State v. Gorman, 40 N.W.2d 
347, 229 Minn. 524. 

Miss.—Yarbrough v. State, 32 So.2d 
436, 202 Miss. 820. 

Pa.—Commonwealth v. Allabaugh, 58 
A.2d 184, 162 Pa.Super. 490. 
Tex.—Studer v. State, 265 S.W.2d 833, 
159 Tex.Cr. 598. 

70 C.J. p 93 note 9 [a] (l)-(3). 

(3) Six years. 

U.S.—'West v. Sinclair Refining Co., 
D.C.Mo., 90 F.Supp. 307. 

Fla.—Radiant Oil Co. v. Herring, 200 
So. 376, 146 Fla. 154. 

Ga.—Young v. State, 35 S.E.2d 321, 
72 Ga.App. 811. 

Ill.—People v. Marsh, 85 N.E.2d 715, 
403 Ill. 81, certiorari denied 70 S.Ct. 
48, 338 U.S. 837, 94 L.Ed. 511—Peo¬ 
ple v. Isbell, 2 N.E.2d 84, 363 Ill. 
264. 

Iowa.—State v. Ragona, 5 N.W.2d 907, 
232 Iowa 700. 

Ky.—Jones v. Commonwealth, 102 S. 

W.2d 345, 267 Ky. 465. 

Neb.—Corpus Juris cited in Rueger 
v. Hawks, 36 N.W.2d 236, 244, 150 
Neb. 834. 



97 C.J.S, 


WITNESSES § 58 


sion will not be disturbed in the absence of clear 
abuse; 1 but when children of competent qualifi¬ 
cations are called to testify, the trial court does 


not have within its discretion the right to refuse 
to permit the children to testify, 2 Testimony of 
a child of tender years should be admitted with 


N.C.—State v. Gibson, 20 S.E.2d 51, 
221 N.C. 252. 

N.D.—State v. Oliver, 49 N.W.2d 564, 
78 N.D. 398. 

70 C.J. p 93 note 9 [a] (4). 

(4) Seven years. 

Ala.—Hacker v. State, 15 So.2d 336, 
31 AlaApp. 249, certiorari denied 
15 So.2d 339, 244 Ala. 649. 

Ill.—People v. Crowe, 61 N.E.2d 348, 
390 Ill. 294. 

Ky.—Wright v. Commonwealth, 102 
S.W.2d 376, 267 Ky. 441. 

La.—State v. Warlick, 155 So. 460, 
179 La. 997. 

Pa.—Commonwealth v. Stover, Quar. 

Sess., 58 Dauph.Co. 168. 

Tenn.—Franks v. State, 213 S.W.2d 
105, 187 Tenn. 174. 

Tex.—Cochran v. State, Cr., 283 S. 
W.2d 947—Botello v. State, Tex.Cr. 
App., 275 S.W.2d 814, 161 Tex.Cr. 
207. 

W.Va.—State v. Peterson, 51 S.E.2d 
78, 132 W.Va. 99. 

Wis.—State ex rel. Shields v. Port- 
man, 6 N.W,2d 713, 242 Wis. 5. 

70 C.J. p 93 note 9 [a] (5)-(7). 

(5) Eight years. 

Ala.—Noble v. State, 45 So.2d 857, 
253 Ala. 519. 

Stephenson v. State, 166 So. 620, 
27 Ala.App. 122. 

Ark.—Batchelor v. State, 230 S.W.2d 
23, 217 Ark. 340—Ramick v. State, 
208 S.W.2d 3, 212 Ark. 700—Hud¬ 
son v. State, 179 S.W.2d 165, 207 
Ark. 18. 

Ga.—Russell v. State, 65 S.E.2d 264, 
83 GaApp. 841. 

Ill.—Pastore v. Sasso, 46 N.E.2d 857, 
317 Ill.App. 538. 

Ky.—Whitehead v. Stith, 131 S.W. 

2d 455, 279 Ky. 556. 

Miss.—Lewis v. State, 184 So. 53, 183 
Miss. 192. 

Tex.—Riles v. State, 150 S.W.2d 
1043, 141 Tex.Cr. 637. 

70 C.J. p 93 note 9 [a] (8). 

(6) Nine years. 

Cal.—People v. Lamb, 264 P.2d 126, 
121 C.A.2d 838. 

Ga.—Gordon v. State, 198 S.E. 678, 
186 Ga. 615. 

Miss.—Thomas v. State, 76 So.2d 
242, 222 Miss. 488. 

N.C.—State v. Jackson, 189 S.E. 
510, 211 N.C. 202. 

Tex.—Botello v. State, 275 S.W.2d 
814, 161 Tex.Cr. 207—Hines v. 

State, 268 S.W.2d 459, 160 Tex.Cr. 
284—Cockrell v. State, 165 S.W.2d 
108, 144 Tex.Cr. 549—Flannery v. 
State, 117 S.W.2d 1111, 135 Tex. 
Cr. 235. 

70 C.J. p 93 note 9 [a] (9), (10). 

(7) Ten years. 

D.C.—Posey v. U. S., Mun.App., 41 
A.2d 300. 


Ill.—Ryan v. Ryan, 53 N.E.2d 283, 
321 Ill.App. 467. 

La.—State v. Parker, 160 So. 123, 
181 La. 635. 

Mass.—Commonwealth v. Theberge, 
115 N.E.2d 719, 330 Mass. 520. 
Miss.—Bishop v. State, 19 So.2d 693, 
197 Miss. 52. 

Mo.—State v. Villinger, 237 S.W.2d 
132. 

N.J.—Lo Biondo v. Allan, 40 A.2d 
810, 132 N.J.Law 437. 

Tenn.—Bright v. State, 232 S.W.2d 
53, 191 Tenn. 249. 

70 C.J. p 93 note 9 [a] (11). 

(8) Eleven years. 

Ala.—Hay good v. State, 38 So. 2d 
593, 252 Ala. 3. 

Ga.—Ellison v. State, 28 S.E.2d 453, 
197 Ga. 129. 

Miss.—Anderson v. State, 25 So.2d 
474, 199 Miss. 885. 

Tex.—Bonewald v. State, 251 S.W. 
2d 255, 157 Tex.Cr. 521—Butler v. 
State, 100 S.W.2d 707, 131 Tex.Cr. 
543. 

Wash.—State v. Standish, 127 P.2d 
255, 14 Wash.2d 39. 

70 C.J. p 93 note 9 [a] (12). 

(9) Twelve years. 

Neb.—Wells v. State, 42 N.W.2d 363, 
152 Neb. 668. 

N.Y.—Senecal v. Drollette, 108 N.E. 

2d 602, 304 N.T. 446. 

Va—Hepler v. Hepler, 79 S.E.2d 
652, 195 Va. 611. 

70 C.J. p 93 note 9 [a] (13). 

(10) Thirteen years. 

Miss.—Ray v. State, 57 So.2d 469, 
213 Miss. 650. 

70 C.J. p 93 note 9 [a] (14). 

(11) Fourteen years. 

Ohio.—State v. Wood, App., 37 N.E. 
2d 106. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

Tex.—Powell v. State, 243 S.W.2d 
845, 156 Tex.Cr. 540. 

(12) Fifteen years. 

Ga.—Coleman v. Dublin Coca-Cola 
Bottling Co., 170 S.E. 549, 47 Ga. 
App. 369. 

Ill.—Louks v. Louks, 102 N.E.2d 364, 
345 Ill.App. 185. 

Miss.—Powell v. Powell, 22 So.2d 
160, 198 Miss. 301. 

1. Ala.—Hall v. State, 159 So. 500, 
26 Ala.App. 344. 

Ark.—Hudson v. State, 179 S.W.2d 
165, 207 Ark. 18. 

D.C.—Doran v. U. S., 205 F.2d 717, 
92 U.S.App.D.C. 305, certiorari de¬ 
nied 74 S.Ct. 49, 346 U.S. 828, 98 
L.Ed. 352. 

Posey v. U. S., Mun.App., 41 
A.2d 300. 

Ga.—Toung v. State, 35 S.E.2d 321, 
72 Ga.App. 811—Vickery v. State,, 
174 S.E. 155, 48 GaApp. 851. 
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I Ky.—Whitaker v. Commonwealth, 
179 S.W.2d 448, 297 Ky. 279. 

La.—State v. Parker, 160 So. 123, 
181 La. 635—State v. Warlick, 155 
So. 460, 179 La. 997. 

Neb.—Linder v. State, 56 N.W.2d 
734, 156 Neb. 504—Corpus Juris 
cited i n Rueger v. Hawks, 36 N. 
W.2d 236, 244, 150 Neb. 834. 

N.J.—State v. Gambutti, 115 A. 2d 
136, 36 N.J.Super. 219. 

Carlotz v. Gavin, 42 A.2d 461, 
133 N.J.Law 61—Lo Biondo v. Al¬ 
lan, 40 A.2d 810, 132 N.J.Law 437. 
N.D.—State v. Oliver, 49 N.W.2d 
564, 78 N.D. 398. 

Tex.—Jones v. State, 154 S.W.2d 
456, 142 Tex.Cr. 426—Riles v. 

State, 150 S.W.2d 1043, 141 Tex.Cr. 
637—Sands v. State, 97 S.W.2d 
190, 131 Tex.Cr. 177. 

Va.—Carpenter v. Commonwealth, 44 
S.E.2d 419, 186 Va 851. 

W.Va—State v. Farley, 23 S.E.2d 
616, 125 W.Va 266. 

70 C.J. p 93 note 10. 

Witnesses of particular ages held 
incompetent! or discretion 
abused 

(1) Three years. 

Ill.—People v. Willson, 81 N.E.2d 
485, 401 Ill. 68. 

(2) Six years. 

Ga—Johnson v. State, 76 Ga. 76. 
Ky.—Whitehead v. Stith, 105 S.W.2d 
834, 268 Ky. 703. 

La—Wilson v. Moser, 29 So.2d 49, 
210 La 1021. 

Va.—Cross v. Commonwealth, 64 S. 
E.2d 727, 192 Va 249. 

(3) Seven years. 

N.T.—Razauckas v. New York Du¬ 
gan Bros., 33 N.T. S. 2d 411, 263 
App.Div. 1002, affirmed 43 N.E.2d 
722, 289 N.T. 592. 

70 C.J. p 93 note 10 [a] (5). 

(4) Eight years. 

Me.—State v. Ranger, 98 A.2d 652, 
142 Me. 52. 

Tex.—Westbrook v. Texas & P. Ry. 
Co., Civ.App., 203 S.W.2d 279, er¬ 
ror refused no reversible error. 

Va.—Cross v. Commonwealth, 77 S. 

E.2d 447, 195 Va 62. 

70 C.J. p 93 note 10 [a] (6). 

(5) Nine years. 

Ala.—Morse v. State, 173 So. 875, 
27 Ala-App. 447. 

(6) Ten years. 

Ark.—Keith v. State, 235 S.W.2d 
539, 218 Ark. 174. 

Me.—State v. Ranger, 98 A.2d 652, 
149 Me. 52. 

(7) Other illustrations see 70 C.J. 
p 93 note 10 [a]. 

2. Tex.—Cline v. May, Civ.App., 287 
S.W.2d 226. 
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great caution, however; 3 and where there is doubt, 
it should be excluded. 4 

By statute in some jurisdictions children under 
ten years of age who appear incapable of receiving 
just impressions of the facts with respect to which 
they are examined or of relating them truly are 
incompetent to testify. 6 The statute means noth¬ 
ing more than that if a child under ten years of 
age appears to the trial judge to be competent, that 
is, to have the capacity to receive impressions 
and to relate them truthfully, he becomes a com¬ 
petent witness. 6 Under such a statute, extreme 
youth is not per se sufficient to exclude a witness 
from the stand. 7 Intelligence, and not age, is the 
vital criterion, 8 no age limit being imposed; 9 and 


in order to be a competent witness, a child under 
ten years of age must be capable of receiving just 
impressions of the facts and relating them truly. 16 

The statutory requirement that the child be ca¬ 
pable of receiving just impressions of the facts 
concerns his capacity at the time the facts occur¬ 
red, 11 and the requirement that he be capable of 
relating them truly concerns his capacity at the 
time of trial. 12 As to children of more than ten, 
under such a statute it would appear that compe¬ 
tency is to be presumed. 13 

While evidence of a child of very tender years 
may be received it must be accepted with great cau¬ 
tion, 14 the matter resting within the sound discre¬ 
tion of the trial court, 16 whose decision will be re- 


3 . N.C.—State v. Merritt, 72 S.E. 

2d 754, 236 N.C. 363—State v. 

Jackson, 189 S.E. 510, 211 N.C. 
202—State v. Satterfield, 176 S.E. 
466, 207 N.C. 118—State v. Ed¬ 
wards, 79 N.C. 648. 

4. N.C.—State v. Merritt, 72 S.E. 

2d 754, 236 N.C. 363—State v. 

Jackson, 189 S E. 510, 211 N.C. 
202—State v. Satterfield, 176 S.E. 
466, 207 N.C. 118—State v. Ed¬ 
wards, 79 N.C. 648. 

B. Cal.—People v. Goff, 223 P.2d 
27, 100 C.A.2d 166. 

70 C.J. p 94 note 13. 

8 . Cal.—People v. Cook, 288 P.2d 
602, 136 C.A.2d 442—People v. Tro- 
linder, 264 P.2d 601, 121 C.A.2d 
819—People v. Ernst, 263 P.2d 114, 
121 C A.2d 287—People v. Goff, 
223 P.2d 27, 100 C.A.2d 166—Peo¬ 
ple v. Arcia, 192 P.2d 31. 85 C.A. 
2d 127—People v. Denton, 178 P.2d 
524, 78 C.A.2d 540—People v. Har¬ 
rison, 117 P.2d 19, 46 C.A.2d 779. 

7. Cal.—People v. Trolinder, 264 P. 
2d 601, 121 C.A.2d 819—People v. 
Watrous, 45 P. 2d 380, 7 C.A.2d 7. 

8 . Cal,—Bradburn v. Peacock, 286 
P.2d 972, 135 C.A.2d 161—People 
v. Ernst, 263 P.2d 114, 121 C.A.2d 
287—People v. Manuel, 209 F. 2 d 
981, 94 C.A.2d 20. 

Mo.—State v. Tillett, 233 S.W.2d 
690—State v. Jones, 230 S.W.2d 
678, 360 Mo. 723. 

Okl.—Carter v. State, Cr., 279 P.2d 
956—Harris v. State, 261 P.2d 909, 
97 Okl.Cr. 259—Rawls v. State, 
226 P.2d 984, 93 Okl.Cr. 219— 

Woodruff v. State, 194 P,2d 215, 
87 Okl.Cr. 16—Easley v. State, 143 
P.2d 166, 78 Okl.Cr. 1—LeFavour 
v. State, 142 P.2d 132, 77 Okl.Cr. 
383—Daves v. State, 141 P.2d 603, 
77 Okl.Cr. 343. 

Wash.—State v. Smith, 101 P.2d 298, 
3 Wash. 2d 543. 

70 C.J. p 94 note 14. 

9. Cal.—Bradburn v. Peacock, 286 
P.2d 972, 135 C.A2d 161. 


Mo.—State v. Tillett, 233 S.W.2d 
690—State v. Jones, 230 S.W.2d 
678, 360 Mo. 723—Petty v. Kansas 
City Public Service Co., 191 S.W. 
2d 653, 354 Mo. 823. 

Okl.—Harris v. State, 261 P.2d 909, 
97 Okl.Cr. 259—Rawls v. State, 226 
P.2d 984, 93 Okl.Cr. 219—Wood¬ 
ruff v. State, 194 P.2d 215, 87 Okl. 
Cr. 16—Easley v. State, 143 P.2d 
166, 78 Okl.Cr. 1—Daves v. State, 
141 P.2d 603, 77 Okl.Cr. 343. 

70 C.J. p 94 note 15. 

10 . Cal.—Bradburn v. Peacock, 286 
P.2d 972, 135 C.A.2d 161—People 
v. Lamb, 264 P.2d 126, 121 C.A.2d 
838—People v. Watrous, 45 P.2d 
380, 7 C.A.2d 7. 

Kan.—State v. Radke, 212 P.2d 296, 
168 Kan. 334. 

Ohio.—State v. Wilson, 103 N.E2d 
552, 156 Ohio St. 525, 30 A.L.R.2d 
763. 

Test of competency 

( 1 ) Test of competency of child of 
tender years involves four funda¬ 
mental elements all of which should 
be present in order for child to be 
competent to testify, viz.: Under¬ 
standing of, or intelligence to under¬ 
stand on instruction, obligation to 
speak truth; mental capacity at 
time of occurrence in question truly 
to observe and to register such 
occurrence; memory sufficient to re¬ 
tain independent recollection of ob¬ 
servations made; and capacity truly 
to translate into words memory of 
such observation. 

Mo.—State v. Tillett, 233 S.W.2d 
690—State v. Jones, 230 S.W.2d 
678, 360 Mo. 723—Burnam v. Chi¬ 
cago Great Western R. Co., 100 

S.W.2d 858, 340 Mo. 25. 

(2) Essential test of competency 
of infant witness is his comprehen¬ 
sion of obligation to tell the truth 
and his intellectual capacity of ob¬ 
servation, recollection and communi¬ 
cation, and nature of his conception 
of obligation to tell the truth is of 
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little importance, if he shows that 
he will fulfill the obligation to speak 
truthfully as a duty which he owes 
a deity or something held in rever¬ 
ence or regard, and if he has the 
intellectual capacity to communicate 
his observations and experiences. 
Ohio.—Hill v. Skinner, 79 N.E.2d 
787, 81 Ohio App. 375. 

11 . Cal.—Bradburn v. Peacock, 286 
P.2d 972, 135 C.A.2d 161. 

12 . Cal.—Bradburn v. Peacock, su¬ 
pra. 

13. Ind.—Bowman v. Bowman, 77 
N.E.2d 900, 118 Ind.App. 137. 

70 C.J. p 94 note 19. 

Presumption generally see infra 9 
119. 

Ten-year-old child is prima facie 
competent as a witness. 

Mo.—Petty v. Kansas City Public 
Service Co., 191 S.W.2d 653, 354 
Mo. 823. 

Wyo.—Burt v. Burt, 41 P.2d 524, 48 
Wyo. 19. 

14. Cal.—Cheeseman v. Cheeseman, 
278 P. 242, 99 C.A. 290. 

Wash.—State v. Smith, 101 P.2d 298, 
3 Wash.2d 543. 

15. U.S.—West v. Sinclair Refining 
Co., D.C.Mo., 90 F.Supp. 307. 

Cal.—People v. Carpenter, 289 P.2d 
251, 136 C.A.2d 726—Bradburn v. 
Peacock, 286 P.2d 972, 135 C.A2d 
161—People v. Trolinder, 264 P.2d 
601, 121 C.A. 2d 819—People v. 

Lamb, 264 P.2d 126, 121 C.A2d 
838—People v. Romersa, 244 P.2d 
98, 111 C.A. 2d 173—People v. 

O’Connor, 112 P.2d 279, 44 C.A.2d 
301—People v. Watrous, 45 P.2d 
380, 7 C.A.2d 7. 

Kan.—State v. Whiting, 252 P.2d 
884, 173 Kan. 711—State v. Radke, 
212 P.2d 296, 168 Kan. 334. 

Mo.—Petty v. Kansas City Public 
Service Co., 191 S.W.2d 653, 354 
Mo. 823—Burnam v. Chicago Great 
Western R. Co., 100 SW.2d 858, 
340 Mo. 25. 
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viewed only for manifest abuse. 16 The court may 
properly decide that a child has the ability to rec¬ 
ollect and narrate even though he cannot remember 
and narrate some simple facts. 17 Substantial com¬ 
pliance with statutory requirements for receiving the 
evidence of minors is sufficient. 18 

§ 59. - Intoxication and Influence of 

Drugs 

a. Intoxication 

b. Influence of drugs 

a. Intoxication 

A witness is not rendered Incompetent by the fact 


WITNESSES §§ 58-59 

that he was drunk on the occasion as to which he Is 
called to testify, or is drunk at the time of giving his 
testimony, or had been drinking heavily on the day he 
testified, unless his condition is such that he is unable 
to narrate facts and events in a way to be relied on, it 
being for the trial court in its discretion to determine 
whether or not the testimony should be received. 

A witness is not rendered incompetent by the 
fact that he was drunk on the occasion as to which 
he is called to testify, 19 or is drunk at the time of 
giving his testimony, 20 or had been drinking heav¬ 
ily on the day he testified, 21 unless his condition is 
such that he is unable to narrate facts and events 
in a way to be relied on. 22 It is for the trial court 


Okl.—In re Morrison, 54 P.2d 198, 
176 Okl. 55—Mattox v. Mattox, 264 
P. 898, 129 Okl. 301. 

Wash.—State y. Collier, 162 P.2d 267, 

23 Wash.2d 678—State v. Smith, 
101 P.2d 298, 3 Wash.2d 543, 

70 C.J. p 94 note 17. 

Witnesses of particular ages held 
competent or discretion not 
abused 

(1) Four years. 

Ohio.—Hill v. Skinner, 79 N.E.2d 
787, 81 Ohio App. 375. 

(2) Five years. 

Cal.—People v. Allen, 279 P.2d 996, 
131 C.A.2d 72—People v. Root, 245 
P.2d 679, 112 C.A.2d 122—People 
v. Norred, 243 P.2d 126, 110 C.A.2d 
492, certiorari denied Norred v. 
People of State of Cal., 73 S.Ct. 
113, 344 U.S. 869, 97 L.Ed. 674- 
People v. Goff, 223 P.2d 27, 100 
C.A.2d 166—People v. Manuel, 209 
P.2d 981, 94 C.A.2d 20—People v. 
Gibbons, 189 P.2d 37, 83 C.A.2d 
504—People v. Ash, 161 P.2d 415, 
70 C.A.2d 583. 

Okl.—Harris v. State, 261 P.2d 909, 
97 Okl.Cr. 259. 

Utah.—State v. Dixon, 199 P.2d 775, 
114 Utah 301. 

70 C.J. p 94 note 17 [a] ( 2 ), (3). 

(3) Six years. 

Cal.—People v. Reeves, 275 P.2d 
158, 128 C.A.2d 410—People v. 

Arcia, 192 P. 2 d 31, 85 C.A.2d 127- 
People v. Freeman, 75 P.2d 640, 

24 C.A.2d 619. 

Colo.—Pillod v. People, 200 P.2d 919, 
119 Colo. 116. 

Mo.—State v. Tillett, 233 S.W.2d 690. 
Okl.—Daves v. State, 141 P.2d 603, 
77 Okl.Cr. 343. 

Or.—State v. Doud, 225 P.2d 400, 190 
Or. 218. 

70 C.J. p 94 note 17 [a] (4)-(7). 

(4) Seven years. 

Cal.—People v. Trolinder, 264 P. 2 d 
601, 121 C.A.2d 819. 

Colo.—Berger v. People, 224 P. 2 d 
228, 122 Colo. 367—Pillod v. Peo¬ 
ple, 200 P.2d 919, 119 Colo. 116. 
Okl.—Woodruff v. State, 194 P.2d 
215, 87 Okl.Cr. 16. 

70 CJ. p 94 note 17 [a] (8)-(10). 


(5) Eight years. 

Cal.—People v. Ernst, 263 P.2d 114, 
121 C.A.2d 287—People v. Norred, 
243 P.2d 126, 110 C.A.2d 492, cer¬ 
tiorari denied Norred v. People of 
State of Cal., 73 S.Ct. 113, 344 U.S. 
869, 97 L.Ed. 674. 

Mo.—State v. Smith, 261 S.W.2d 50— 
Durnam v. Chicago Great Western 
R. Co., 100 S.W.2d 858, 340 Mo. 25. 

Okl.—Rawls v. State, 226 P.2d 984, 
93 Okl.Cr. 219—Easley v. State, 
143 P.2d 166, 78 Okl.Cr. 1. 

Wash.—State v. Fairbanks, 171 P.2d 
845, 25 Washed 686 . 

70 C.J. p 94 note 17 [a] (11)-(13). 

( 6 ) Nine years. 

Cal—People v. Cook, 288 P.2d 602, 
136 C.A.2d 442—People v. Lamb, 
264 P.2d 126, 121 C.A.2d 838- 

People v. Ernst, 263 P.2d 114, 121 
C.A.2d 287—People v. Pearson, 107 
P.2d 463, 41 C.A.2d 614, certiorari 
denied Pearson v. People of State 
of California, 61 S.Ct. 1119, 313 
U.S. 587, 85 L.Ed. 1542, rehearing 
denied 62 S.Ct 362, 314 U.S. 715, 
86 L.Ed. 569. 

Colo.—Hood v. People, 277 P.2d 223, 
130 Colo. 531. 

Okl.—Daves v. State, 141 P.2d 603, 
77 Okl.Cr. 343. 

Wash.—State v. Fairbanks, 171 P.2d 
845, 25 Wash.2d 686 . 

70 C.X p 94 note 17 [a] (14)—(16). 

16. Cal.—People v. Cook, 288 P.2d 
602, 136 C.A.2d 442—People v. 

Ernst, 263 P.2d 114, 121 C.A.2d 
287—People v. Ash, 161 P.2d 415, 
70 C.A.2d 583—People v. Pearson, 
107 P.2d 463, 41 C.A.2d 614, certio¬ 
rari denied Pearson v. People of 
State of California, 61 S.Ct. 1119, 
313 U.S. 587, 85 L.Ed. 1542, rehear¬ 
ing denied 62 S.Ct. 362, 314 U.S. 715, 
86 L.Ed. 569—People v. Morcumb, 
82 P.2d 714, 28 C.A.2d 465—People 
v. Freeman, 75 P.2d 640, 24 C.A.2d 
619. 

Colo.—Wesner v. People, 250 P.2d 
124, 126 Colo. 400. 

Mo.—Petty v. Kansas City Public 
Service Co., 191 S.W.2d 653, 354 
Mo. 823. 

Ohio.—Hill v. Skinner, 79 N.E.2d 
787, 81 Ohio APP. 375. 
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Okl.—Beatrice Foods Co. v. Jen¬ 
nings, 246 P.2d 347, 206 Okl. 688. 

Woodruff v. State, 194 P.2d 215, 
87 Okl.Cr. 16—Easley v. State* 143 
P.2d 166, 78 Okl.Cr. 1. 

Wyo.—Burt v. Burt 41 P.2d 524, 4$ 
Wyo. 19. 

'70 C.J. p 94 note 18. 

Witnesses of particular ages held 
incompetent or discretion abused 

(1) Five years. 

Mo.—State v. Jones, 230 S.W.2d 678, 
360 Mo. 723. 

(2) Other illustrations see 70 C.J. 
p 94 note 18 [a]. 

17. Cal.—People v. Lamb, 264 P.2d 
126, 121 C.A.2d 838—People v. Car¬ 
penter, 40 P.2d 524, 3 C.A.2d 746. 

Okl.—Harris v. State, 261 P.2d 909, 
97 Okl.Cr. 259. 

18. Hawaii.—Territory of Hawaii v. 
Martin, 39 Hawaii 100—Territory 
of Hawaii v. Sabado, 38 Hawaii 
486. 

19. Ind.—Corpus Juris cited In 
State v. Kubiak, 4 N.E.2d 193, 210 
Ind. 479. 

La—State v. Sejours, 37 So. 599, 113 
La 676. 

Va—Corpus Juris quoted in Bur¬ 
nette v. Commonwealth, 1 S.E.2d 
268, 269, 172 Va 578. 

Credibility as affected by intoxica¬ 
tion see infra § 470. 

20. Va—Corpus Juris quoted in 

Burnette v. Commonwealth, 1 S.33. 
2d 268, 269, 172 Va 578. 

70 C.J. p 96 note 50. 

Allegedly intoxicated witness held 
competent 

Ala—Anderson v. State, 2 So.2d 461, 
30 AlaApp. 124, certiorari denied 
2 So.2d 463, 241 Ala 381. 

21 . D.C.—Fowel v. Continental Life 
Ins. Co., Mun.App., 55 A.2d 205. 

22 . Pa—Commonwealth v. Donmoy- 
er, Quar.Sess., 44 Sch.Leg.Rec. 200. 

Va—Corpus Juris quoted in Bur¬ 
nette v. Commonwealth, 1 S.E.2d 
268, 269, 172 Va 578. 

70 C.J. p 96 note 51. 
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§§ 59-61 WITNESSES 

in its discretion to determine whether or not the 
testimony of the witness should be received, 23 at 
least in the case of a witness who is intoxicated at 
the time he is offered as a witness. 24 The fact that 
one has been found to be a habitual drunkard does 
not render him incompetent to testify at a time 
when he is sober. 26 A witness is not rendered in¬ 
competent to testify at the trial because at the 
time of his appearance before a grand jury he was 
so intoxicated that he could not remember what 
took place before it. 26 

b. Influence of Drugs 

A witness is not rendered incompetent by the fact 
that he was under the Influence of a drug at the time of 
the occurrence as to which he testifies, or at the time of 
giving his testimony; and a drug addict may be a com¬ 
petent witness. 

A witness is not rendered incompetent by the 
fact that he was under the influence of a drug at the 
time of the occurrence as to which he testifies, 27 
or at the time of giving his testimony. 28 So, a per¬ 
son who is so stupefied by drugs that he does not 
realize until afterward what has happened is not 
rendered incompetent by a statute declaring persons 
incompetent as witnesses where they are insane at 
the time of the happening of the events to which 
they are called to testify. 29 Further, a drug ad¬ 
dict may be a competent witness. 30 

§ 60. Weak or Ill Persons 

A witness may be competent to testify although he Is 
suffering from dizziness resulting from high blood pres¬ 
sure, or has not recovered from serious wounds received 
at the time of the occurrence as to which he testifies, or 


has been rendered unable to talk by reason of violence 
done to his person. 

The mere fact that a witness is suffering from 
dizziness resulting from high blood pressure does 
not render him incompetent to testify; 31 and a wit¬ 
ness may be competent although he received seri¬ 
ous wounds at the time of the occurrence as to 
which he testifies, from which he has not recovered 
at the time of trial, 32 or although he has been 
rendered unable to talk by reason of violence done 
to his person whereby his throat was so injured that 
he could not talk, where he is perfectly rational and 
intelligent. 33 

§ 61. Deaf and Dumb Persons 

Deaf and dumb persons are not incompetent as wit¬ 
nesses merely because they are deaf and dumb if they 
are able to communicate the facts by a method which 
their infirmity leaves available to them and are of suffi¬ 
cient mental capacity to observe the matters as to which 
they will testify and to appreciate the obligation of an 
oath; and a person is not incompetent because of deaf¬ 
ness alone, or because of dumbness alone. 

The modem rule is to the effect that deaf and 
dumb persons are not incompetent as witnesses 
merely because they are deaf and dumb 34 if they 
are able to communicate the facts by a method 
which their infirmity leaves available to them, 35 
and are of sufficient mental capacity to observe the 
matters as to which they will testify and to appre¬ 
ciate the obligation of an oath; 36 but where the 
person is not so educated as it is possible to make 
him understand the questions which are put to 
him he is not competent. 37 A person is not incom¬ 
petent because of deafness alone. 38 So, a person 


23. Va.— Corpus Juris quoted in 
Burnette v. Commonwealth, 1 S.E. 
2d 268, 269, 172 Va. 578. 

70 C.J. P 96 note 52. 

Determination of competency gener¬ 
ally see infra § 119. 

Competency of witness as addressed 
largely to discretion of trial court 
generally see infra § 119. 

24. Ind.—State v. Kubiak, 4 N.E.2d 
193, 210 Ind. 479. 

25. Mo.— Corpus Juris cited in 

State v. Brown, 227 S.W.2d 646, 
649, 360 Mo. 104. 

Pa. —Gebhart v. Shindle, 15 Serg. & 
R. 235. 

26. N.J.—State v. Magyar, 114 A. 
252, 96 N.J.Law 9. 

27. Tex.—Pones v. State, 63 S.W. 
1021 , 43 Tex.Cr. 201. 

Credibility of evidence see infra § 
470. 

28. Wash.—State v. White, 39 P. 
160, 41 P. 442, 10 Wash. 611. 

29. Tex.—Pones v. State, 63 S.W. 
1021, 43 Tex.Cr. 201. 


30. TJ.S.—Brown v. U. S., C.A.Cal., 
222 F.2d 293. 

C. M. Spring Drug Co. v. U. S., 
C.C.A.Mo., 12 F.2d 852. 

Pa.—Commonwealth v. Farrell, 181 
A. 217, 319 Pa. 441. 

Commonwealth v. Aikens, 118 A. 
2d 205, 179 PaSuper. 501—Com¬ 
monwealth v. Retacco, 82 Pa 
Super. 79. 

31. Ala.—Stephens v. State, 86 So. 
Ill, 17 AlaApp. 548. 

32. La.—State v. Davis, 39 So.2d 
76, 214 La, 831. 

33. Tex.—Roberson v. State, Cr., 49 
S.W. 398. 

34. Ala.—Burgess v. State, 53 So.2d 
568, 256 Ala. 5. 

Ark.—Hughes v. Tapley, 177 S.W.2d 
429, 206 Ark. 739. 

70 C.J. p 97 note 61. 

Formerly the law considered deaf, 
and dumb persons as idiots and held 
them incompetent as witnesses. 
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Philippine.—People v, Sasota* 52 
Philippine 281. 

70 C.J. p 97 note 60. 

35. Miss.—Bugg v. Town of Houlka, 
84 So. 387, 122 Miss. 400, 9 A.L.R. 
480. 

Pa—Commonwealth v. Clark, 52 Pa 
Dist. & Co. 189. 

70 C.J. p 97 note 62. 

36. Miss.—Bugg v. Town of Houlka, 
84 So. 387, 122 Miss. 400, 9 A.L.R. 
480. 

Pa—Commonwealth v. Clark, 52 Pa 
Dist. & Co. 189. 

70 C.J. p 97 note 63. 

Appreciation of obligation of oath 
see infra § 63. 

Mental capacity generally see supra 
§ 57. 

37. N.M.—Territory v. Duran, 3 P. 
53, 3 N.M. 134. 

,38. Iowa—State v. Butler, 138 N.W. 
383, 157 Iowa 163. 

Tex.—Kirk v. State, Cr., 37 S.W. 440. 
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who is dumb but not deaf may be a competent wit¬ 
ness although he is uneducated in the use of signs 
and his capacity to convey his ideas to others is 
very circumscribed and limited. 39 

§ 62. Religious Belief 

At common Saw, one who did not believe In the exist¬ 
ence of a Supreme Being was incompetent to testify, but 
the constitutions or laws of the American states have 
generally abolished religious tests as to the competency 
of witnesses, and it Is now the general rule that religious 
belief is not a test of the competency of a witness. 

At common law, one who did not believe in the 
existence of a Supreme Being and consequently was 
under no apprehension of future punishment for 
his falsehood was incompetent to testify, 40 but 
the constitutions or laws of most of the American 
states, if not all, have abolished religious tests as 
to the competency of witnesses, 41 and it is now gen¬ 
erally held that religious belief is not a test of 
the competency of a witness. 42 A belief in the 
inspired character of the Bible is not essential. 43 

§ 63. Appreciation of Nature and Obligation 
of Oath 

a. In general 

b. Children 

a. In General 

At common law and under some statutes, !n order to 
be a competent witness, a person must understand the 
nature of an oath, consider himself bound by the obliga¬ 
tion thereof, and understand that there may be punish- 
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ment for false swearing; and the determination of 
whether a witness understands the obligation of an oath 
is largely within the sound discretion of the trial court. 

At common law and under some statutes, in or¬ 
der to be a competent witness, a person must under¬ 
stand the nature of an oath, 44 consider himself 
bound by the obligation thereof, 45 and understand 
that there may be punishment for false swear¬ 
ing. 46 It has been held that, as a necessary in¬ 
ference from the mandatory statutory requirement 
that a witness be sworn before testifying, a person 
who has no understanding that the taking of an 
oath imposes a new obligation to speak the truth 
is incompetent as a witness. 47 In some juris¬ 
dictions, however, the ability to tell the nature of 
the oath administered to witnesses is not a test 
of competency; 48 and the same is true as to the 
ability to define the obligation of an oath. 49 

The capacity to understand the obligation of an 
oath must appear in the preliminary examination 
in order to determine the competency of the wit¬ 
ness, 50 but it is immaterial that the person has been 
instructed by others as to the matter. 51 The de¬ 
termination of whether a witness understands the 
obligation of an oath is largely within the sound 
discretion of the trial court. 52 

b. Children 

At common law and under some statutes, In order 
to be a competent witness, a child must understand the 
nature and obligation of an oath or affirmation and also 
its effect; thus, the competency of the witness may de¬ 
pend on his appreciation of the difference between truth 


39. Vt.—Quinn v. Halbert, 55 Vt. 
224. 

40. Ala.—Marshall v. State, 121 So. 
72, 219 Ala. 83, 63 A.L.R. 560. 

Or.—State v. Estabrook, 91 P.2d 838, 
162 Or. 476. 

70 C.J. p 97 note 71, P 98 notes 
72-75. 

41. Or.—State v. Estabrook, supra. 

70 C.J. p 98 note 76. 

Rejection of witness as incompetent 
by reason of want of religious be¬ 
lief as violation of constitutional 
guaranty of religious liberty and 
freedom of conscience see Consti¬ 
tutional Law S 206(4). 

42. Ala.—Wright v. State, 135 So. 
636, 24 Ala,App. 378. 

Cal.—People v. Lamb, 264 P.2d 126, 
121 C.A.2d 838. 

D.C.—Gillars v. V. S., 182 F.2d 962, 
87 U.S.App.D.C. 16. 

Ill.—People v. Mueller, 118 N.E.2d 1, 
2 Ill.2d 311—People v. Marsh, 85 
N.E.2d 715, 403 Ill. 81, certiorari 
denied 70 S.Ct. 48, 338 U.S. 837, 
94 L.Ed. 511. 

Pastore v. Sasso, 46 N.E.2d 857, 
317 Ill.App. 538. 


Ohio.—Clinton v. State, 33 Ohio St. 
27. 

Pa.—McKim v. Philadelphia Transp. 

Co., 72 A2d 122, 364 Pa. 237. 

70 C.J. p 98 note 76. 

43. Pa.—Blair & Hutton v. Seaver, 
26 Pa. 274. 

70 C.J. p 99 note 77. 

44. Ala.—Morse v. State, 173 So. 
875, 27 Ala-App. 447—Hall v. State, 
159 So. 500, 26 Ala.App. 344. 

Ark.—Keith v. State, 235 S.W.2d 539, 
218 Ark. 174. 

Kan.—State v. Radke, 212 P.2d 296, 
168 Kan. 334. 

70 C.J. p 100 notes 79, 82. 

Insufficient understanding not shown 

Statement of state's witness on 
cross-examination, in reply to ques¬ 
tion if he knew the meaning of an 
oath, “Yes, I know some of it,” did 
not establish that the witness was 
disqualified on ground that he did not 
understand the nature of an oath. 

Ark.—Tipton y. State, 204 S.W.2d 
552, 211 Ark. 1042. 

45. Ala.—Hall v. State, 159 So. 500, 
26 Ala.App. 344. 
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Ark.—Keith v. State, 235 S.W.2d 539, 
218 Ark. 174. 

Neb.—Garcia v. State, 68 N.W.2d 151, 
159 Neb. 571. 

70 C.J. p 100 note 80. 

46. Ala.—Morse v. State, 173 So. 
875, 27 Ala-App. 447. 

Ark.—Keith v. State, 235 S.W.2d 539, 
218 Ark. 174. 

70 C.J. p 100 note 81. 

47. Kan.—Lee v. Missouri Pac. R. 
Co., 73 P. 110, 112, 67 Kan. 402, 
63 L.R.A. 271. 

70 C.J. p 100 note 83. 

Requirement of oath generally see 
infra § 320. 

48. Okl.—Rutledge v. State, 241 P. 
351, 32 Okl.Cr. 396. 

70 C.J. p 100 note 84. 

49. Okl.—Rutledge v. State, supra, 

50. Neb.—Priest v. State, 6 N.W. 
468, 10 Neb. 393. 

70 C.J. p 100 note 86. 

51. Tex.—Davis v. State, 272 S.W. 
480, 100 Tex.Cr. 617. 

70 C.J. p 100 note 87. 

52. Kan.—State v. Radke, 212 P.2d 
296, 168 Kan. 334. 

70 C.J. p 100 note 88. 



§ 63 WITNESSES 

an,d falsehood as well as of a duty to tell the truth. 
Whether the child understands the nature and obliga¬ 
tion of an oath is within the discretion of the trial court. 

Although under some statutes, it has been held 
that it is not necessary that a child witness know 
the obligation of an oath 53 or its effect, 54 at com¬ 
mon law and under some statutes, in order to be 
a competent witness, a child must understand the 
nature of an oath or affirmation 55 and the obliga¬ 
tion thereof, 56 and also the effect of the oath or 
affirmation. 57 Furthermore, the child should ap- 


97 C.J.S. 

‘pear capable of distinguishing between good and 
evil, 68 and should have a just appreciation of the 
difference between right and wrong, 69 a sense of 
moral and legal responsibility, 60 and a proper con¬ 
sciousness of the punishment of false swearing. 6 * 

Thus, the competency of a child witness may de¬ 
pend on his appreciation of the difference between 
truth and falsehood 62 as well as of a duty to tell 
the former. 63 So, the rule that as a necessary in¬ 
ference from the mandatory statutory requirement 


53. Okl.—Stuart v. State, 249 P. 
159, 35 Okl.Cr. 103. 

70 C.J. p 104 note 1. 

54. Ga.—Johnson v. State, 61 Ga. 
35. 

70 C.J. p 104 note 2. 

55. Ala.—Morse v. State, 173 So. 875, 
27 Ala.App. 447—Hall v. State, 159 
So. 500, 26 Ala.App. 344. 

Ark.—Keith v. State, 235 S.W.2d 539, 
218 Ark. 174. 

Ga.—Young v. State, 35 S.E.2d 321, 
72 Ga.App. 811. 

Hawaii.—Territory of Hawaii v. Mar¬ 
tin, 39 Hawaii 100—Territory of 
Hawaii v. Sabado, 38 Hawaii 486. 
Ill.—Louks v. Louks, 102 N.E.2d 364, 
345 Ill.App. 185. 

Kan.—State v. Radke, 212 P.2d 296, 
168 Kan. 334. 

Ky.—Whitehead v. Stith, 105 S.W.2d 
834, 268 Ky. 703. 

Me.—State v. Ranger, 98 A2d 652, 
149 Me. 52. 

N.Y.—Palmier! v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 
Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St. 525, 30 A.L.R.2d 
763. 

Va.—Mullins v. Commonwealth, 5 S. 

E.2d 499, 174 Va. 472. 

70 C.J. p 101 note 90, p 103 note 95. 

Solemnity of oath, must be known. 
Cal.—People v. Ernst, 263 P.2d 114, 
121 C.A.2d 287—People v. Manuel, 
209 P.2d 981, 94 C.A.2d 20, 

Ability to comprehend meaning of 
oath is a test by which competency 
of child to give testimony Is deter¬ 
mined. 

Ill.—People v. Isbell, 2 N.E.2d 84, 
363 Ill. 264. 

Sufficient understanding held shown 
Iowa.—State v. Hall, 283 N.W. 414, 
225 Iowa 1316. 

Tex.—Bonewald v. State, 251 S.W.2d 
255, 157 Tex.Cr. 621—Tilford v. 
State, 232 S.W.2d 724, 155 Tex.Cr. 
170—Lacey v. State, 127 S.W.2d 
890, 137 Tex.Cr. 87. 

70 C.J. p 101 note 90 [d], 

66 . Ala.—Morse v. State, 173 So. 
875, 27 Ala.App. 447—Hall v. State, 
159 So. 500, 26 Ala.App. 344. 

Ark.—Reynolds v. State, 246 S.W.2d 
724, 220 Ark. 188—Keith v. State, 
235 S.W.2d 539, 218 Ark. 174. 
Hawaii.—Territory of Hawaii v. Mar¬ 


tin, 39 Hawaii 100—Territory of 
Hawaii v. Sabado, 38 Hawaii 486. 
Miss.—Smith v. Illinois Cent. R. Co., 
58 So.2d 812, 214 Miss. 293. 
Tex.—Bielecki v. State, 145 S.W.2d 
189, 140 Tex.Cr. 355—Butler v. 

State, 100 S.W.2d 707, 131 Tex.Cr. 
543. 

70 C.J. p 101 note 91, p 103 note 96, p 
104 note 97. 

57. N.Y.—Palmier! v. Salsimo Real¬ 
ty Co., 115 N.Y.S.2d 88 , 202 Misc. 
251. 

70 C.J. p 102 note 92. 

58. Okl.—Harris v. State, 261 P.2d 

909, 97 Okl.Cr. 259—Rawls v. State, 
226 P.2d 984, 93 Okl.Cr. 219- 

Woodruff v. State, 194 P.2d 215, 
87 OkLCr. 16—Easley v. State, 143 
P.2d 166, 78 OkLCr. 1—Daves v. 
State, 141 P.2d 603, 77 OkLCr. 343. 

70 C.J. p 101 note 91 [e]. 

59. D.C.—Beausoleil v. U. S., 107 F. 
2d 292, 71 App.D.C. 111. 

Posey v. TJ. S., D.C.Mun., 41 A. 
2d 300. 

Okl.—Harris v. State, 261 P.2d 909, 
97 OkLCr. 259—Rawls v. State, 226 
P.2d 984, 93 OkLCr. 219—Wood¬ 
ruff v. State, 194 P.2d 215, 87 Okl. 
Cr. 16—Easley v. State, 143 P.2d 
166, 78 OkLCr. 1—Daves v. State, 
141 P.2d 603, 77 OkLCr. 343. 

Va.—Cross v. Commonwealth, 77 S. 

E.2d 447, 195 Va. 62. 

70 C.J. p 101 note 91 [e]. 

60. Va.—Hepler v. Hepler, 79 S.E.2d 
652, 195 Va. 611. 

61. Ala.—Morse v. State, 173 So. 
875, 27 Ala.App. 447. 

Ark.—Keith v. State, 235 S.W.2d 539, 
218 Ark. 174. 

D.C.—Beausoliel v. U. S. f 107 F.2d 
292, 71 App.D.C. 111. 

Ky.—Whitehead v. Stith, 105 S.W.2d 
834, 268 Ky. 703. 

Me.—State v. Ranger, 98 A 2d 652, 
149 Me. 52. 

Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St 525, 30 AL.R. 
2d 763. 

Okl.—Harris v. State, 261 P.2d 909, 
97 OkLCr. 259—Rawls v. State, 226 
P.2d 984, 93 OkLCr. 219—Woodruff 
v. State, 194 P.2d 215, 87 OkLCr. 
16—Easley v. State, 143 P.2d 166, 
78 OkLCr. 1—Daves v. State, 141 P. 
2d 603, 77 OkLCr. 343. 
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Va.—Mullins v. Commonwealth, 5 S 
E.2d 499, 174 Va. 472. 

70 C.J. p 103 note 96 [c]. 

Belief in devil held not test 

Six-year-old child who testified on 
cross-examination that she did not 
believe in hell or the devil and did 
not believe that people who told un¬ 
truths or did other had things would 
be punished after death, but that she 
believed people who did not tell the 
truth would get in trouble and would 
receive punishment of some kind, was 
properly permitted to testify. 

D.C.—Beausoliel v. IT. S., 107 F.2d 
292, 71 App.D.C. 111. 

62. U.S.—Wheeler v. TJ. S., Tex., 16 
S.Ct. 93, 159 U.S. 523, 40 L.Ed. 244. 

D.C.—In re Lewis, Mun.App., 88 A 
2d 582—Posey v. TJ. S., Mun.App., 
41 A.2d 300. 

Me.—State v. Ranger, 98 A2d 652, 
149 Me. 52. 

Neb.—Linder v. State, 56 N.W.2d 734, 
156 Neb. 504— Corpus Juris cited in 
Rueger v. Hawks, 36 N.W. 2d 236, 
244, 150 Neb. 834. 

N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S.2d 284, 204 Misc. 
74—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88 , 202 Misc. 251. 

McCray v. Shapiro, 116 N.Y.S. 
2d 436. 

N.D.—State v. Oliver, 49 N.W.2d 564, 
78 N.D. 398. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255. 

70 C.J. p 101 note 91 [e], p 103 note 
96 [a]. 

63. U.S.—Wheeler v. TJ. S., Tex., 16 
S.Ct 93, 159 U.S. 523, 40 L.Ed. 
244. 

Conn.—State v. Segerberg, 41 A2d 
101, 131 Conn. 546, 157 AL.R. 1335. 
D.C.—In re Lewis, Mun.App., 88 A 
2d 582—Posey v. U. S., Mun.App„ 
41 A.2d 300. 

Ill.—People v. Isbell, 2 N.E.2d 84, 
363 Ill. 264. 

Pastore v. Sasso, 46 N.E.2d 857, 
317 Ill.App. 538. 

Ky.—Jackson v. Commonwealth, 192 
S.W.2d 480, 301 Ky. 562—Thomas 
v. Commonwealth, 189 S.W.2d 686 , 
300 Ky. 480. 

Miss.—Ray v. State, 57 So.2d 469, 
213 Miss. 650—Yarbrough v. State, 
32 So.2d 436, 202 Miss. 820. 
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that a witness be sworn before testifying a per¬ 
son who has no understanding that the taking of an 
oath imposes a new obligation to speak the truth 
is incompetent as a witness applies in the case of a 
child witness. 64 

The presumption that a child of tender years is 
incompetent to testify may be rebutted by the dis¬ 
closure of his knowledge of the nature and sanctity 
of an oath and of the moral and legal penalty which 
would follow a known falsehood. 65 Notwithstand¬ 
ing an apparent lack of detailed knowledge of what 
an oath is, children may be held competent who 
understand the difference between truth and false¬ 
hood and know that they must tell the truth, 66 and 
understand that some earthly evil will follow if 
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they do not; 67 and a statement by the child that 
he does not know the difference between right and 
wrong does not necessarily disqualify him as a wit¬ 
ness. 68 

Except as the rule may be changed by constitu¬ 
tional or statutory provisions, 69 a child may be a 
competent witness although, because of his age, 
he is not subject to the penalties of perjury. 70 

If the child understands the nature and obligation 
of the oath when he is sworn, it is sufficient, 71 al¬ 
though he was instructed shortly before the trial 
in order to qualify him, 72 and a child who is in¬ 
competent when offered may be instructed during 
the progress of the trial 73 by the court 74 or some 
other person 75 


Neb.—Linder v. State, 56 N.W.2d 
734, 156 Neb. 504—Wells v. State, 
42 N.W.2d 363, 152 Neb. 668. 

N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S.2d 284, 204 Misc. 
74—Palmieri v. Salsimo Realty Co., 
115 N.Y.S.2d 88, 202 Misc. 251. 

McCray v. Shapiro, 116 N.Y. S.2d 
436. 

N.D.—State v. Oliver, 49 N.W.2d 564, 
78 N.D. 398. 

Pa.—Commonwealth v. Allabaugh, 58 
A.2d 184, 162 Pa.Super. 490—Com¬ 
monwealth v. Goldman, 193 A. 112, 
127 Pa.Super. 523. 

Commonwealth v. Cooper, Quar. 
Sess., 65 York Leg.Rec. 11. 

Va.— Corpus Juris cited iu Cross v. 
Commonwealth, 77 S.E.2d 447, 449, 
195 Va. 62. 

Wis.—De Groot v. Van Akkeren, 273 
N.W. 725, 225 Wis. 105. 

70 C.J. p 101 note 91 [a]. 

64. Cal.—People v. Lamb, 264 P.2d 
126, 121 C.A.2d 838—People v. Wat- 
rous, 45 P.2d 380, 7 C.A.2d 7. 

Kan.—-Lee v. Missouri Pac. R. Co., 
73 P. 110, 67 Kan. 402, 63 L.R.A. 
271. 

65. N.Y.—Gehl v. Bachmann-Bech- 
tel Brewing 1 Co., 141 N.Y.S. 133, 
156 App.Div. 61, appeal granted 141 
N.Y.S. 1120, 156 App.Div. 915. 

People v. Posnansky, 147 N.Y.S. 
548. 

Presumptions see infra § 119. 

66 . Ariz.—Keefe v. State, 72 P.2d 
425, 50 Ariz. 293. 

Iowa.—State v. Diggins, 288 N.W. 
640, 227 Iowa 632. 

Neb.—Wells v. State, 42 N.W.2d 363, 
152 Neb. 668. 

Pa.—Commonwealth v. Allabaugh, 58 
A.2d 184, 162 Pa.Super. 490. 

Tex.—Hines v. State, 268 S.W.2d 459, 
160 Tex.Cr. 284. 

Wash.—State v. Collier, 162 P.2d 267, 
23 Wash.2d 678. 

70 C.J. p 101 notes 90 [b], [c], 91 [d]. 

67. Cal.—People v. Trolinder, 264 
P.2d 601, 121 C.A.2d 819—People 


v. Lamb, 264 P.2d 126, 121 C.A.2d 
838—People v. Denton, 178 P.2d 
524, 78 C.A.2d 540—People v. Zuc- 
caro, 118 P.2d 40, 47 C.A.2d 404. 

Ga.—Gordon v. State, 198 S.E. 678, 
186 Ga. 615. 

Wash.—State v. Collier, 162 P.2d 
267, 23 Wash.2d 678. 

68 . D.C.—Posey v. U. S„ Mun.App., 
41 A.2d 300. 

69. Tex.—Santillian v. State, 182 S. 

W.2d 812, 147 Tex.Cr. 554, 159 

A.L.R. 1098. 

Statute ineffective to confer compe¬ 
tency denied by constitution 

A person who is not amenable to 
punishment for perjury is not a 
competent witness under a constitu¬ 
tional provision that all oaths or af¬ 
firmations of witnesses shall be ad¬ 
ministered in the mode most binding 
on the conscience, and shall be taken 
subject to the pains and penalties of 
perjury, and he cannot be made so 
by act of the legislature. 

Tex.—Santillian v. State, 182 S.W.2d 
812, 147 Tex.Cr. 554, 159 A.L.R. 
1098. 

Witness subject to proceedings un¬ 
der Delinquent Child Act 

(1) Delinquent Child Act provid¬ 
ing for commitment of a delinquent 
child to an institution until he is 
twenty-one years of age, even though 
construed as being intended for cus¬ 
todial protection of child for its own 
good rather than punishment, pro¬ 
vides for punishment within consti¬ 
tutional provision relating to quali¬ 
fication of witnesses and providing 
that all oaths shall be taken subject 
to the pains and penalties of per¬ 
jury; and hence a child is not dis¬ 
qualified as a witness on ground 
that he could not be punished for 
perjury. 

Tex.—Head v. State, 183 S.W.2d 570, 
147 Tex.Cr. 594—Fields v. State, 
182 S.W.2d 815, 147 Tex.Cr. 540— 
Santillian v. State, 182 S.W.2d 812, 
147 Tex.Cr. 554, 159 A.L.R. 1098. 
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( 2 ) Procedure under Delinquent 
Child Act against alleged delinquent 
child is not in guardianship, in view 
of fact that jurisdiction of such pro¬ 
ceeding is lodged in both district and 
county courts, thereby recognizing 
criminal nature of proceeding, so 
that such child is not relieved from 
liability to prosecution for perjury 
and is not rendered incompetent as 
witness. 

Tex.—Santillian v. State, supra. 

(3) Provision of Delinquent Child 
Act “nor shall any child be charged 
with or convicted of a crime in 
any court," by failing to except per¬ 
jury, does not repeal penal code pro¬ 
vision fixing punishment for perjury 
independent of age, hence testimony 
of such a juvenile witness is com¬ 
petent in a criminal prosecution. 

Tex.—Santillian v. State, supra. 

(4) Objection to testimony of an 
eight-year-old boy on ground that 
under Juvenile Delinquency Act he 
could not be convicted of perjury 
was properly overruled, since the act 
does not apply to an eight-year-old 
boy. 

Tex.—Head v. State, supra. 

70. Ala.—Jackson v. State, 193 So. 
417, 239 Ala. 38. 

Ga.—Johnson v. State, 61 Ga. 35. 
Va.—Rogers v. Commonwealth, 111 S. 
E. 231, 132 Va. 771. 

71. Iowa.—State v. Yates, 164 N.W. 
798, 181 Iowa 539. 

70 C.J. p 104 note 3. 

72. Tex.—Nicholas v. State, 270 S.W. 
555, 99 Tex.Cr. 504. 

70 C.J. p 104 note 4. 

73. Tenn.—Ball v. State, 219 S.W.2d 
166, 188 Tenn. 255. 

70 C.J. p 104 note 5. 

74. Ark.—Hudson v. State, 179 S.W. 
2d 165, 207 Ark. 18. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255. 

70 C.J. p 104 note 6 . 

75. Tenn.—Ball v. State, supra. 

70 C.J. p 104 note 7. 
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§§ 63-65 WITNESSES 


Discretion of court Whether the child under¬ 
stands the nature 76 and obligation 77 of an oath 
is within the discretion of the trial court. 

§ 64. Character and Conduct in General 

A person is not rendered incompetent as a witness 
by the fact that he is of bad character, or has made un¬ 
conscionable statements, or has committed unconscion¬ 
able, immoral, or fraudulent acts, or is engaged in a law¬ 
less occupation, or has been charged with crime. 

A person is not rendered incompetent as a wit¬ 
ness by the fact that he is of bad character, 78 or 
has made unconscionable statements, 79 or has com¬ 
mitted acts which are unconscionable, 80 immoral, 81 
or fraudulent, 82 or is engaged in a lawless occu¬ 
pation, 83 or has been charged with crime. 84 


Seamen are competent witnesses, 85 and so are 
government spies, or “stool pigeons,” 86 illiterates, 87 
members of the Nazi party, 88 peace officers, 89 
“snoopers,” 90 self-confessed criminals, 91 and tramps 
in the sense of men without home or occupation. 92 
The fact that some of the witnesses are county or 
city officials or employees, as are some of the ju¬ 
rors, does not make the witnesses incompetent to 
testify. 93 

§ 65. Conviction of Crime 

a. General principles 

b. Necessity for conviction 

c. Conviction in court of other jurisdic¬ 

tion 


76. Ala.—Haygood v. State, 38 So 
2d 593, 252 Ala. 3—Pruitt v. State, 
168 So. 149, 232 Ala. 421. 

Ark.—Guthrie v. State, 70 S.W.2d 39, 
188 Ark. 1081. 

Cal.—People v. Carpenter, 40 P.2d 
524, 3 C.A.2d 746. 

Ga.—Ellison v. State, 28 S.E.2d 453, 
197 Ga. 129—Gordon v. State, 198 
S.E. 678, 1-86 Ga. 615. 

Brewer v. James, 46 S.E.2d 267, 
76 Ga.App. 447—Young v. State, 35 
S.E.2d 321, 72 Ga.App. 811. 

Hawaii.—Territory of Hawaii v. Mar¬ 
tin, 39 Hawaii 100—Territory of 
Hawaii v. Sabado, 38 Hawaii 486. 

Ill.—People v. Watkins, 91 N.E.2d 
406, 405 Ill. 454—People v. Crowe, 
61 N.E.2d 348, 390 Ill. 294. 

Kan.—State v. Radke, 212 P.2d 296, 
168 Kan. 334. 

N.Y.—Palmier! v. Salsimo Realty Co., 
115 N.Y.S.2d 88 , 202 Misc. 251. 

Pa.—Commonwealth v. Allabaugh, 58 
A.2d 184, 162 Pa.Super. 490—Com¬ 
monwealth v. Goldman, 193 A. 112, 
127 Pa.Super. 523. 

Tex.—Westbrook v. Texas & P. Ry. 
Co., Civ.App., 203 S.W.2d 279, er¬ 
ror refused no reversible error. 

Rocha v. State, 186 S.W.2d 267, 
148 Tex.Cr. 237—Carpenter v. State, 
87 S.W.2d 731, 129 Tex.Cr. 397. 

W.Va.—State v. Farley, 23 S.E.2d 616, 
125 W.Va. 266. 

70 C.J. p 105 note 8 . 

77. Ala.—Hall v. State, 159 So. 500, 
26 Ala.App. 344. 

Tex.—Flannery v. State, 117 S.W.2d 
1111, 135 Tex.Cr. 235. 

70 C.J. p 105 note 9. 

78. Ariz.—State v. Hull, 132 P.2d 
436, 60 Ariz. 124. 

Ga.—Choran v. State, 95 S.E. 531, 
22 Ga.App. 117. 

N.C.—State v. Buchanan, 3 S.E.2d 
273, 216 N.C. 34. 

Drug addicts see supra § 59 b. 

"A degraded character may be a 

competent witness, though not cred¬ 
ible." 

Cal.—Danger v. Langer, 194 P.2d 81, 
83, 85 C.A.2d 806. 


Poor reputation. 

Eyewitnesses were not disqualified 
from testifying although the record 
indicated that they may have had 
poor reputations for truth. 

Fla.—Jones v. State, 183 So. 732, 134 
Fla. 358. 

Previous arrest; frequenting' of bar¬ 
rooms 

Mere fact that a person has pre¬ 
viously been arrested or is an habi¬ 
tue of barrooms does not bar him 
from being a competent witness, or 
tend to destroy his credibility. 

La—Madere v. Tranchina, App., 62 
So.2d 871. 

79. Iowa.—State v. Elmers, 200 N.W. 
723, 198 Iowa 1041. 

70 C.J. p 105 note 11. 

80. Colo.—Le Master v. People, 131 
P. 269, 54 Colo. 416. 

70 C.J. p 105 note 12. 

81. Conn.—State v. Shields, 45 
Conn. 256. 

70 C.J. p 105 note 13. 

Accomplice 

Competency of accomplice is not 
affected by his moral turpitude. 

Conn.—State v. Frost, 135 A. 446, 
105 Conn. 326. 

Girl allegedly transported in inter¬ 
state commerce for immoral pur¬ 
poses 

U.S.—Wilhoit v. Sanford, C.C.A.Ga, 
152 F.2d 960. 

Prostitute is a competent witness. 
Mo.—State v. Armstead, 283 S.W.2d 
577. 

70 C.J. p 105 note 13 [a]. 

82. Mo.—Rose v. Bates, 12 Mo. 30. 

70 C.J. p 105 note 14. 

83. N.Y.—In re Jacobs' Will, 137 
N.Y.S. 155, 76 Misc. 394, 9 Mills 
Surr. 248. 

70 C.J. p 105 note 15. 

84. Mo.—In re Farris, 105 S.W.2d 
921, 340 Mo. 1206—State v. Link, 
3 S.W.2d 369, 318 Mo. 1179. 

70 C.J. p 105 note 16, p 114 note 11 
[c]. 


Conviction of crime see infra §§ 65- 

68 . 

Indictment is not sufficient to dis¬ 
qualify a person as a witness. 

Tex.—Robison v. State, 185 S.W. 565, 
79 Tex.Cr. 369. 

70 C.J. p 105 note 16 [a], p 111 note 
85, p 114 note 10. 

85. U.S.—U. S. v. Freeman, C.C. 
Mass., 25 F.Cas.No.15,162, 4 Mason 
505. 

86 . U.S.—Newman v. TJ. S., C.A.Ga., 
220 F.2d 289, certiorari denied 76 
S.Ct. 51, 350 U.S. 824, 100 L.Ed. 

-, rehearing denied 76 S.Ct. 148, 

350 U.S. 897, 100 L.Ed. -. 

87. Md.—Hayes v. Covington, 39 A. 
2 d 475, 183 Md. 606. 

88 . D.C.—Gillars v. U. S., 182 F.2d 
962, 87 U.S.App.D.C. 16. 

89. U.S.—R. J. Reynolds Tobacco 
Co. v. Newby, C.C.A.Idaho, 153 F. 
2d 819. 

Iowa.—State v. Mauch, 17 N.W.2d 
536, 236 Iowa 217. 

Okl.—Fahr v. State ex rel. Adams, 
237 P.2d 128, 205 Okl. 244. 

90. Ill.—Soft-Lite Lens Co. v. Rit- 
holz, 21 N.E.2d 835, 301 Ill.App. 
100 . 

Paid investigators 

In suit by distributor against re¬ 
tailer to enjoin alleged unfair com¬ 
petition in the sale of tinted eye¬ 
glasses, paid investigators by whom 
purchases were made from retailer 
were competent to testify. 

Ill.—Soft-Lite Lens Co. v. Ritholz, 
supra. 

Mo.—Soft-Lite Lens Co. v. Optical 
Service Co., App., 133 S.W.2d 1078. 

91. Mo.—State v. Link, 3 S.W.2d 369, 
318 Mo. 1179. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

70 C.J. p 114 notes 6, 11 [b]—16 C. 
J. p 689 note 78 [a]. 

92. Iowa.—Parker v. Parker, 71 N. 
W. 421, 102 Iowa 500. 

93. Tex.—Hamill & Smith v. Parr, 
Civ.App., 173 S.W.2d 725. 
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a. General Principles 

At common law and under some statutes, a person Is 
Incompetent as a witness if he has been convicted of an 
infamous crime and sentenced therefor, but in a number 
of jurisdictions, the common-law rule has been abrogated 
or greatly modified by statute. 

At common law a person is incompetent as a 
witness if he has been convicted of an infamous 
crime and sentenced therefor; 94 but conviction of 
a mere crime does not disqualify if the offender 
has not been thereby rendered infamous. 95 For¬ 
merly, the infamy which rendered the person in¬ 
competent as a witness was held to arise from 
two sources: (1) The conviction of certain crimes, 
and (2) the infliction of certain punishments. 96 
Such infamy was also said to depend on the char¬ 
acter of the crime, and not on the nature of the 
punishment. 97 

Even in the absence of modifying- statutes, the 
modern tendency of the courts is to broaden the 
field of the competency of witnesses and to restrict 
that of incompetency, 98 and so it is held that the 
mere fact that a witness had previously been con¬ 
victed of a crime does not of itself forbid his tes¬ 
timony from being received. 99 

Statutory Rules . Under some statutes persons 
convicted of infamous or specified crimes are in¬ 
competent as witnesses, 1 and the failure of the 
trial court in the criminal prosecution to pronounce 
a judgment including infamy, as mandatorily re- 
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quired by statute, does not relieve the convicted per¬ 
son of the disability created by the statute. 2 So, 
an escaped convict who has never been pardoned is 
incompetent as a witness under such statutes, 3 and 
an exception authorizing convicts in the penitentiary 
to testify against each other does not authorize 
convicts in the county workhouse to testify; 4 but 
where another statute provides that in the trial of 
all criminal proceedings the party defendant there¬ 
to may, at his own request, be a competent wit¬ 
ness, such defendant may testify in his own behalf 
even though he is laboring under a sentence of in¬ 
famy. 5 It has been held, however, that a statute 
providing generally that a defendant shall be al¬ 
lowed to testify does not render a defendant who 
is incompetent as a witness on the ground of 
infamy a competent witness oh behalf of the state 
against his codefendant. 6 

Although a statute does not prevent one who has 
been convicted of named offenses from testifying 
for himself in a criminal action, 7 as where a con¬ 
stitutional provision guarantees an accused in crim¬ 
inal prosecutions the right to be heard by himself 
and counsel, 8 the constitutional provision does not 
guarantee a defendant the right to testify for him¬ 
self in a civil suit. 9 

In a number of jurisdictions the common-law rule 
of incompetency as a result of a conviction of an 
infamous crime has been abrogated or greatly modi- 


94. Ga.—Tyler v. State, 84 S.E. 2d 
843, 91 Ga.App. 87. 

Hawaii.—Goo v. Hee Fat, 35 Hawaii 
827—Corpus Juris cited in Goo v. 
Hee Fat, 34 Hawaii 123, 128. 

Ill.—Mulroy v. Prudential Ins. Co. 
of America, 20 N.E.2d 613, 299 Ill. 
App. 598. 

Hiss.—Wetzel v. State, 76 So.2d 188, 
appeal dismissed and certiorari de¬ 
nied 76 S.Ct. 121, 350 U.S. 870, 100 

L.Ed.-•, rehearing denied 76 S.Ct. 

200, 350 U.S. 920, 100 L.Ed. -•. 

Tex.—In re McLaren’s Estate, Civ. 

App., 221 S.W. 1045. 

70 C.J. p 105 note 23. 

Competency as witnesses of accom¬ 
plices and codefendants jointly 
indicted and convicted on sepa¬ 
rate trials: 

For defense see Criminal Law § 
801 b ( 3 ). 

For prosecution see Criminal Law 
§ 804 e (3). 

“Infamous crimes** see Criminal Law 

5 3. 

Necessity for sentence or judgment 
generally see infra § 66 a. 

95. S.C.—State v. JefCcoat, 146 S.E. 
95, 148 S.C. 322. 

70 C.J. p 106 note 25. 


96. N.Y.—People v. Whipple, 9 Cow. 
707. 

70 C.J. p 106 note 26. 

97. N.Y.—People v. Whipple, 9 Cow. 
707. 

70 C.J. p 106 note 27. 

98. S.C.—State v. Jones, 173 S.E. 77, 
172 S.C. 129. 

70 C.J. p 106 note 29. 

99. Ariz.—State v. Hull, 132 P.2d 
436, 60 Ariz. 124. 

Fla.—Jones v. State, 183 So. 732, 
134 Fla. 358. 

Mont.—State v. Broell, 286 P. 1108, 
87 Mont. 284. 

Inmate of penitentiary 
Fact that payee of mortgages was 
in penitentiary would not prevent 
procuring of his testimony in suit 
to set aside foreclosures. 

Iowa.—Engelbercht v. Davison, 213 
N.W. 225, 204 Iowa 1394. 

1 . Tenn.—Cambria Coal Co. v. Tea- 
ster, 167 S.W.2d 343, 179 Tenn. 473. 
70 C.J. p 1006 note 31. 

Disabilities welded to crime by oper¬ 
ation of law 

When statute annexes loss of 
civil rights or disabilities to crimi¬ 
nal conviction, and subsequent con¬ 
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viction occurs, disabilities become 
welded to crime by operation of law. 
Tex.—Fitzgerald v. State, 38 S.W.2d 
329, 118 Tex.Cr. 61. 

2. Tenn.—Cambria Coal Co. v. Tea- 
ster, 167 S.W.2d 343, 179 Tenn. 473. 

3. Tex.—Joiner v. State, 232 S.W. 
333, 89 Tex.Cr. 408. 

70 C.J. p 107 note 32. 

4. Tenn.—Hambrick v. State, 181 

S.W.2d 957, 181 Tenn. 544, certio¬ 
rari denied 65 S.Ct. 277, 323 U.S. 
787, 89 L.Ed. 628, 

5. Tenn.—Patterson v. State, 195 
S.W.2d 26, 184 Tenn. 39. 

Treated as other witnesses 
Defendant is treated as other wit¬ 
nesses, except that he cannot be 
compelled to give evidence against 
himself. 

Tenn.—Patterson v. State, supra. 

6. S.C.—State v. Peterson, 14 S.E. 
617, 35 S.C. 279. 

7. Okl.—Farley v. State, 226 P.2d 
1002 , 93 Okl.Cr. 192. 

8 . Ky.—Bowman v. Commonwealth, 
125 S.W.2d 213, 276 Ky. 745. 

9. Ky.—Bowman v. Commonwealth, 
supra. 
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fied by statute, 10 not only because of a more hu¬ 
mane disposition to abate somewhat the severity of 
punishment, but from necessity, as it was found 
that the admission of this character of testimony 
was of more practical value to the administration 
of justice than the addition of infamy with its con¬ 
sequent deprivation of civil rights. 11 

b. Necessity for Conviction 

A witness is not brought within the common-law rule 
imposing disqualification by the mere fact that he has 
committed an infamous crime or that he has been stig¬ 
matised by public fame only; and before one is disquali¬ 
fied as a witness under a statute providing that no person 
who has been convicted of specified crimes shall be ad¬ 
mitted to testify, he must be convicted of a specified 
crime. 

A witness is not brought within the common-law 
rule imposing disqualification by the mere fact that 
he has committed an infamous crime, 12 or that he 
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has been stigmatised by public fame only ; 18 and 
before one is disqualified as a witness under a stat¬ 
ute providing that no person who has been convicted 
of specified crimes shall be admitted to testify, he 
must be convicted of a specified crime. 14 It is not 
sufficient as far as a statutory disqualification ap¬ 
plies, that the witness has pleaded guilty, 15 that 
the trial judge has merely stated that he is guilty of 
a specified crime, 16 or that in a rape case the 
witness is claimed to have had intercourse with 
the prosecutrix. 17 A conviction entered on a plea 
of nolo contendere in federal court will not render 
the witness incompetent to testify in an action in a 
state court. 18 

c. Conviction in Court of Other Jurisdiction 

Although there is authority to the contrary, ordinarily 
a person who is offered as a witness in one state is not 
disqualified by reason of the fact that he has been con¬ 
victed of crime in another state; and statutes modifying 


10. Cal.—Langer v. Langer, 194 P. 
2d 81, 85 C.A.2d 806. 

Conn.—State v. English, 46 A.2d 121, 
132 Conn. 573. 

Hawaii.—Goo v. Hee Fat, 35 Hawaii 
8*27—Corpus Juris cited in Goo v. 
Hee Fat, 34 Hawaii 123, 128. 

Ill.—Mulroy v. Prudential Ins. Co. 
of America, 20 N.E.2d 613, 299 Ill. 
App. 598. 

Ky.—Smith, v. Commonwealth, 147 
S.W.2d 701, 285 Ky. 273—Corpus 
Juris cited in Bowman v. Common¬ 
wealth, 125 S.W.2d 213, 214, 276 
Ky. 745—Wireman v. Common¬ 
wealth, 102 S.W.2d 34, 267 Ky. 304. 

La.—State v. Henry, 3 So.2d 104, 197 
La. 999—State v. Robertson, 200 
So. 320, 196 La. 982. 

Miss.—Wetzel v. State, 76 So.2d 188, 
appeal dismissed and certiorari 
denied 76 S.Ct. 121, 360 TJ.S. 870, 

100 L.Ed. -■, rehearing denied 

76 S.Ct. 200, 360 TJ.S. 920, 100 
L.Ed. -. 

N.J.—Application of Marino, 42 A2d 
469, 23 N.J.Misc. 159. 

Ohio.—rln re Lieberman, 125 N.E.2d 
328, 163 Ohio St. 35. 

State v. Hamm, Com.Pl., 104 N. 
E 2d 88. 

Okl.—Farley v. State, 226 P.2d 1002, 
93 Okl.Cr. 192—Bright v. State, 
134 P.2d 150, 76 Okl.Cr. 67—Mor¬ 
ris v. State, 96 P.2d 88, 68 Okl.Cr. 
147. 

S.C.—State v. Jones, 173 S.E. 77, 
172 S.C. 129. 

Tex.—State v. Girdner, Civ.App., 287 
S.W.2d 706—Pool v. Sneed, Civ. 
App., 173 S.W.2d 768, error refused. 

Prince v. State, 254 S.W.2d 1006, 
158 Tex.Cr. 320—Smith v. State, 
253 S.W.2d 665, 157 Tex.Cr. 637— 
Lockhart v. State, 200 S.W.2d 164, 
150 Tex.Cr. 230—Whittle v. State, 
179 S.W.2d 569, 147 Tex.Cr. 227— 
Biles v. State, 150 S.W.2d 1043, 141 


Tex.Cr. 637—Parrish v. State, 116 
S.W.2d 706, 134 Tex.Cr. 545—Lamb 
v. State, 108 S.W.2d 1112, 133 Tex. 
Cr. 97—Parker v. State, 106 S.W. 
2d 313, 132 Tex.Cr. 567—Trammel 
v. State, 102 S.W.2d 420, 132 Tex. 
Cr. 125—Herrington v. State, 89 
S.W. 2d 991, 129 Tex.Cr. 567- 

White v. State, 84 S.W.2d 465, 129 
Tex.Cr. 59—Hicks v. State, 83 S. 
W.2d 349, 128 Tex.Cr. 595—Brown- 
ey v. State, 79 S.W.2d 311, 128 
Tex.Cr. 81—Dade v. State, 76 S.W. 
2d 778, 127 Tex.Cr. 363—Lee v. 
State, 70 S.W.2d 190, 125 Tex.Cr. 
622—Flores v. State, 55 S.W.2d 
822, 122 Tex.Cr. 405—Fitzgerald 

v. State, 38 S.W.2d 329, 118 Tex. 
Cr. 61. 

Va.—Bell v. Commonwealth, 189 S.E. 
441, 167 Va. 626. 

W.Va.—State v. Crummit, 13 S.E.2d 
757, 123 W.Va. 36. 

70 C.J. p 107 note 33. 

Statute held not to repeal prior 
statute as to proof of conviction 
Statute which removed the com¬ 
mon-law disability on testimony of a 
felon but provided that evidence of 
his former conviction should be ad¬ 
missible on question of credibility, 
did not repeal or modify the prior 
statute permitting proof of convic¬ 
tion to be shown by judgment rec¬ 
ord. 

Ark.—Holcomb v. State, 238 S.W.2d 
505, 218 Ark. 608. 

11. Mo.—State v. Hill, 201 S.W. 58, 
273 Mo. 329. 

12. TJ.S.—Maryland Cas. Co. v. Ka- 
dor, C.A.La., 225 F.2d 120. 

70 C.J. p 114 note 5. 

Indictment as not sufficient to dis¬ 
qualify person as witness see su¬ 
pra § 64. 

Self-confessed criminals see supra 
§ 64. 


13. N.C.—State v. Valentine, 29 N. 
C. 225. 

14. Md.—Florentine v. State, 40 A 
‘ 2d 820, 184 Md. 335. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

Commonwealth v. Rossi, 85 A.2d 
598, 170 Pa.Super. 292. 

Commonwealth v. Griel, 20 Pa. 
Dist. & Co. 619, 44 Lanc.L.Rev. 65. 
Tenn.—Zachary v. State, 234 S.W. 
758, 144 Tenn. 623. 

Tex.—Lucas v. State, 86 S.W. 2d 638, 
129 Tex.Cr. 213. 

15. Tenn.—Zachary v. State, 234 S. 
W. 758, 144 Tenn. 623. 

16. Philippine.—People v. Concep¬ 
cion, 55 Philippine 485. 

70 C.J. p 114 note 13. 

17. Tex.—Young v. State, 230 S.W. 
414, 89 Tex.Cr. 230. 

18. Ala.—Fidelity-Phenix Fire Ins. 
Co. of New York v. Murphy, 166 
So. 604, 231 Ala. 680, certiorari 
denied 57 S.Ct 19, 299 U.S. 557, 
81 L.Ed. 410. 

Reason for rule 

A plea of nolo contendere is a 
special and limited plea which may 
not be filed as matter of right, but 
is only allowable on acceptance of 
the court. When so accepted it has 
the effect of a compromise agree¬ 
ment between the state and accused 
to the effect that a judgment of con¬ 
viction be entered, but only for the 
purposes of the particular case, not 
to become evidence against accused 
in any other proceeding. Such a 
plea, therefore, enters into and lim¬ 
its the judgment of conviction ren¬ 
dered thereon. The sovereign hav¬ 
ing entered into such covenant with 
defendant evidenced by acceptance 
of such plea, good faith demands 
that the judgment be given no more 
effect than thus stipulated. 
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or abrogating the common-law rule of disqualification 
apply alike to convictions in the state where offered as 
witness and in foreign states. 

At common law, ordinarily a person who is of¬ 
fered as a witness in one state is not disqualified 
by reason of the fact that he has been convicted of 
crime in another state, 19 but there is authority 
to the contrary. 20 A person convicted in another 
jurisdiction of a crime for which he would be an 
incompetent witness under statutory disqualification 
in the state where offered as a witness is not there¬ 
by rendered incompetent in such state, 21 except 
where there is an express statutory disqualifica¬ 
tion. 22 Statutes abrogating or modifying the com¬ 
mon-law rule of disqualification by reason of con¬ 
viction and sentence for an infamous crime apply 
alike, however, to convictions in the state where 
offered as witness and in foreign states. 23 

§ 66. - Sentence or Judgment 

a. Necessity 

b. Effect of acceptance of sentence; of 

appeal 

c. Suspension of pronouncing sentence 

or of sentence 

a. Necessity 

At common law and under some statutes modifying 
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the common law a person who has been sentenced after 
a conviction of crime such as to disqualify him as a 
witness is incompetent to testify, and the sentence is 
essential to disqualification. Likewise, the statutory dis¬ 
qualification of persons convicted of crimes requires the 
Judgment or sentence unless the statute expressly pro¬ 
vides for disqualification on conviction. 

At common law a person who has been sentenced 
after a conviction of a crime such as to disqualify 
him as a witness is incompetent to testify. 24 It 
is the final judgment which disqualifies the wit¬ 
ness, 25 and not the guilt, 26 or the conviction, 27 or 
the punishment 28 or the infamous nature of the 
punishment 29 The sentence is essential to dis¬ 
qualification, 30 and, therefore, a person who has not 
been sentenced is competent, even though he has 
confessed the commission of the crime, 31 or has 
pleaded guilty to a charge thereof, 32 or has been 
convicted. 33 

The statutory disqualification of persons convict¬ 
ed of crimes also requires the judgment or sen¬ 
tence, 34 unless the statute expressly provides for 
disqualification on conviction. 35 Where, however, 
a person is convicted of a crime not included in 
those specified by statute as disqualifying witnesses, 
whether or not he has been sentenced is immateri- 


Ala.—Fidelity-Phenix Fire Ins. Co. 
of New Tork v. Murphy, 166 So. 
604, 231 Ala. 680, certiorari de¬ 
nied 57 S.Ct. 19, 299 TJ.S. 557, 81 
L.Ed. 410. 

19. Ga.—Corpus Juris cited in 

Brady v. State, 34 S.E.2d 849, 853, 
199 Ga. 566. 

70 C.J. p 113 note 93. 

What law governs in federal court 
as to competency of witness con¬ 
victed of perjury see Federal 
Courts § 131 b (2). 

20. Ala.— Corpus Juris cited in Fi¬ 
delity-Phenix Fire Ins. Co. of New 
Tork v. Murphy, 166 So. 604, 613, 
231 Ala. 680, certiorari denied 57 
S.Ct. 19, 299 U.S. 557, 81 L.Ed 410. 

70 C.J. p 113 note 94. 

21. Tenn.—Vines v. State, 231 S.W. 
2d 332, 190 Tenn. 644. 

70 C.J. p 113 notes 95, 97. 

Conviction in federal court of feder¬ 
al offense 

Court cannot read into state stat¬ 
ute, disqualifying person convicted 
of counterfeiting to give evidence, 
a provision that conviction in feder¬ 
al district court in another state, for 
federal offense of counterfeiting 
shall disqualify person convicted to 
give evidence in state courts. 

Tenn.—Burdine v. Kennon, 209 SW. 
2d 9, 186 Tenn. 200, 2 A.L.R.2d 577. 


22. Tex.—Goldstein v. State, 171 S. 
W. 709, 75 Tex.Cr. 390. 

70 C.J. p 113 note 96. 

23. Mo.—Bay v. Lusk, 219 S.W. 597. 
70 C.J. p 113 note 99. 

24. Ga.—Corpus Juris cited in 
Brady v. State, 34 S.E.2d 849, 854, 
199 Ga. 566. 

70 C.J. p 114 note 15. 

25. Va.—Briggs v. Commonwealth, 
82 Va. 554. 

26. Ill.—Faunce v. People, 51 Ill. 
311. 

70 C.J. p 114 note 16. 

Necessity for sentence as to accom¬ 
plices and codefendants jointly 
indicted but separately tried and 
convicted where witnesses for: 
Defense see Criminal Law § 801 
b (3). 

Prosecution see Criminal Law § 
804 c (3). 

27. Mo.—Garrett v. State, 6 Mo. 1. 
70 C.J. p 114 note 17. 

28. Ill.—Faunce v. People, 51 Ill. 
311. 

29. Ill.—Faunce v. People, supra. 

30. S.C.—-State v. Lollis, 105 S.E. 
275, 115 S.C. 201. 

70 C.J. p 114 note 21. 

31. La.—Laborde v. Planters’ Con¬ 
sol. Assoc., 4 Rob. 190, 39 Am.D. 
517. 


32. U.S.—U. S. v. Marazano, C.C.A- 
N.Y., 149 F.2d 923. 

La.—-State v. Russell, 33 La.Ann. 
135. 

70 C.J. p 114 note 23. 

33. Ga.—Thornton v. State, 25 Ga. 
301. 

70 C.J. p 114 note 24. 

34. Pa.—Commonwealth v. Shad- 
duck, 77 A.2d 673, 168 Pa.Super. 
376—Commonwealth v. Pearl man, 
191 A. 365, 126 Pa.Super. 461. 

Tex.—Shaw v. State, 229 SW. 509, 
89 Tex.Cr. 205—Grant v. State, 218 
SW. 1062, 87 Tex.Cr. 19—Smith 
v. State, 203 SW. 771, 83 Tex.Cr. 
485. 

70 C.J. p 114 note 26. 

Plea of guilty held insufficient to 
disqualify witness 

Tex.—Zachary v. State, 234 SW. 758, 
144 Tenn. 623. 

Minute entry 

Fact that court had pronounced a 
sentence of infamy against accom¬ 
plice did not render him Incompe¬ 
tent in the absence of a showing 
that there had been a minute entry 
to that effect. 

Tenn.—Mullen v. State, 51 SW.2d 
497, 164 Tenn. 523. 

35. Del.—State v. Anderson, 5 Del. 
493. 

70 C.J. p 115 note 27. 
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al. 36 In addition, in instances in which, under the 
statutory modification of the common-law rule of 
disqualification as a witness, a person may be an 
incompetent witness, one who has not been sen¬ 
tenced is not rendered incompetent. 37 

b. Effect of Acceptance of Sentence; of Appeal 

Under a statute providing that an accused person is 
termed a convict after final condemnation by the highest 
court of resort, which has Jurisdiction of the case and to 
which he may have thought proper to appeal, a person’s 
status as an incompetent witness is determined either by 
his acceptance of the sentence or by affirmance by the 
highest court of resort to which he may appeal, but in 
the absence of a statute controlling, a person who has 
been convicted of a crime and hence disqualified is not 
competent pending an appeal from the conviction. 

Under a statute providing that an accused person 
is termed a convict after final condemnation by the 
highest court of resort, which, by law, has juris¬ 
diction of his case, and to which he may have 
thought proper to appeal, a person’s status as an 
incompetent witness is determined either by his 
acceptance of the sentence or by affirmance by the 
highest court of resort to which he may appeal. 38 
In the absence of a statute controlling, a person 
who has been convicted of a crime, and hence dis¬ 
qualified under the statutory rule as to disqualifica¬ 
tion, is not competent pending an appeal from the 
conviction. 39 Likewise, a person convicted of per¬ 
jury and thus rendered incompetent under the stat¬ 
utory exception to the abrogation or modification of 
the common-law rule of disqualification is not a com¬ 
petent witness pending appeal from such convic¬ 
tion. 40 

c. Suspension of Pronouncing Sentence or of 

Sentence 

A convicted person is a competent witness if his 
sentence has been suspended, but it has been held that 
a suspended sentence by reason of an undetermined ap¬ 
peal does not remove the common-law disqualification, 
and under a statute providing that a person convicted 


of specified offenses shall ever afterward be disqualified 
from being a witness, one who has been convicted by a 
Jury whereupon the court postponed judgment, suspended 
sentence, and probated the accused is incompetent to 
testify. 

A convicted person is a competent witness if his 
sentence has been suspended, 41 as on recommenda¬ 
tion of the jury, 42 but it has been held that a sus¬ 
pended sentence by reason of an undetermined ap¬ 
peal does not remove the common-law disqualifica¬ 
tion; 43 and under a statute providing that a per¬ 
son convicted of specified offenses shall ever after¬ 
ward be disqualified from being a witness, one who 
has been convicted by a jury whereupon the court 
postponed judgment, suspended sentence, and pro¬ 
bated the accused is incompetent to testify. 44 

§ 67. - Particular Offenses 

While it has been said that it is a prerequisite to the 
disqualification of a witness on the ground of his convic¬ 
tion of an offense that such offense should have been of 
crimen falsi or of such a nature as to make it probable 
that the party committing the offense was devoid of truth 
and insensible to the obligations of an oath, one is like¬ 
wise incompetent to testify who has been convicted of 
treason and felony, as well as various other offenses. 

It has been said that it is a prerequisite to the 
disqualification of a witness, on the ground of his 
conviction of an offense, that such offense should 
have been of crimen falsi, 45 and that in order for 
the crime to be infamous so as to disqualify it is 
not only necessary that it should involve falsehood 
or fraud, but it should be of such a nature as to 
make it probable that the party committing the of¬ 
fense was devoid of truth and insensible to the obli¬ 
gations of an oath, 46 and under this rule one con¬ 
victed of a crime of the species of crimen falsi is 
incompetent to testify. 47 

It is well settled, however, that one is likewise 
incompetent to testify who has been convicted of 
treason, 48 praemunire, 49 and felony; 50 also one con- 


36. Ga.—Thornton v. State, 25 Ga. 
301. 

37. Ky.—Bradley v. Commonwealth, 
53 S.W.2d 215, 245 Ky. 101. 

70 C.J. p 115 note 30. 

38. Tex.—Grant v. State, 218 S.W. 
1062, 87 Tex.Cr. 19. 

70 C.J. p 115 notes 31, 32. 

39. Mo.—Ritter v. Democratic Press 
Co., 68 Mo. 458. 

70 C.J. p 115 note 33. 

Suspended sentence by reason of un¬ 
determined appeal as not removing 
disqualification see infra subdivi¬ 
sion c of this section. 

40. Wash.—State v. Harras, 60 P. 
58, 22 Wash. 57. 

70 C.J. p 115 note 35. 

41* Ga.— Corpus Juris cited In 


Brady v. State, 34 S.E.2d 849, 854, 
199 Ga. 566. 

Tex.—Moore v. State, 81 S.W.2d 
1015, 128 Tex.Cr. 459. 

70 C.J. p 115 note 36. 

Beason for rule 

Judgment of conviction had not 
become final judgment. 

Tex.—Herrington v. State, 89 S.W. 
2d 991, 129 Tex.Cr. 567—Espinoza 
v. State, 165 S.W. 208, 73 Tex.Cr. 
237. 

42. Tex.—Brown v. State, 215 S.W. 

323, 86 Tex.Cr. 8—Espinoza v. 

State, 165 S.W. 208, 73 Tex.Cr. 237. 

43. Tex.—Berry v. Godwin, Civ. 
App., 188 S.W. 30, reversed on 
other grounds, Com.App., 222 S.W. 
191. 


44. Ky.—Jackson v. Commonwealth, 
249 S.W.2d 20. 

45. S.C.—State v. Laboon, 92 S.E. 
622, 107 S.C. 275, L.R.A.1917F 896. 

"Crimen falsi" see Criminal Law § 2. 

46. S.C.—State v. Laboon, 92 S.E. 
622, 107 S.C. 275, L.R.A.1917F 896. 

47. Va.—Bell v. Commonwealth, 189 
S.E. 441, 167 Va. 526. 

70 C.J. p 109 note 38. 

48. Va.—Bell v. Commonwealth, su¬ 
pra. 

70 C.J. p 109 note 39. 

49. N.H.—Lyford v. Farrar, 31 N.H. 
314. 

50. Va.—Bell v. Commonwealth, 189 
S.E. 441, 167 Va. 526. 

70 C.J. p 109 note 41. 
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yicted of arson, 51 bribery, 52 burglary, 53 conspiracy 
to defraud creditors, 54 dealing with false weights 
and measures, 55 forgery, 56 larceny, 57 whether 
grand 58 or petit, 59 military offense, by court mar¬ 
tial, 60 obtaining goods by false pretenses, 61 per¬ 
jury, 62 receiving stolen goods, 63 the statutory of¬ 
fense of willfully driving an animal from its ac¬ 
customed range with intent to defraud, 64 uttering 
of counterfeit coin 65 or forged securities, 66 or 
seals, 67 or passing counterfeit paper currency. 68 

On the other hand, it has been held that a per¬ 
son may be a competent witness although he has 
been convicted of adultery, 69 assault and battery 
with intent to murder, 70 conspiracy to cheat and 
defraud creditors, 71 criminal libel, 72 disposing of 
crop while it is under lien, 73 embezzlement, 74 a 
felony, 75 forgery in the second degree, with sen¬ 
tence to reformatory, 76 manslaughter, 77 or petit 
larceny. 78 

So, one may be a competent witness although he 
has been convicted of the statutory offense of ar¬ 
son in third degree, 79 carnal knowledge of a wo- 
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man child under sixteen years of age, 80 common 
prostitution, 81 dealing faro, 82 fraud on federal rev¬ 
enue laws, as to competency in state courts, 83 ob¬ 
structing passage of railroad cars, 84 obtaining goods 
by false pretenses, 85 perjury in federal court, as 
to witness in state court, 86 violation of Harrison 
Anti-Narcotic Act, 87 or although he has been con¬ 
victed of the statutory misdemeanor of appropria¬ 
tion of national bank’s funds by officer, 88 or receiv¬ 
ing stolen goods. 89 

Under Statutes . The statutory disqualification of 
persons convicted of infamous or specified crimes 
as witnesses has been applied to persons convicted 
of various offenses, 90 and has been held not to 
apply to persons convicted of various other offens¬ 
es. 91 The statutory abrogation or modification of 
the common-law rule of disqualification of a per¬ 
son convicted of crime as a witness has also been 
applied to numerous offenses. 92 Even under modern 
statutes abrogating or modifying the common-law 
rule as to disqualification as a witness of a person 
convicted of an infamous crime, however, a person 
may be incompetent to testify if he has been con- 


51 . Ala.—Harrison v. State, 55 Ala. 
239. 

52. Pa.—Commonwealth v. Shaver, 
3 Watts & S. 338. 

53. Tenn.—Tom Love Grocery Co. 
v. Maryland Casualty Co., 61 S.W. 
2d 672, 166 Tenn. 275. 

54. U.S.—U. S. v. Porter, D.C., 27 
F.Cas.No. 16,072, 2 Cranch C.C. 60. 

55. Ala.—Moore v. State, 67 So. 789, 
12 Ala.App. 243. 

50. Tex.—Webster v. Mann, 56 Tex. 

119, 42 Am.R. 688. 

70 C.J. p 109 note 51. 

57. Ala.—Planters', etc., Ins. Co. v. 
Tuns tall, 72 Ala. 142. 

70 C.J. p 109 note 52. 

58. Kan.—State v. Clark, 56 P. 767, 
60 Kan. 450. 

70 C.J. p 109 note 53. 

59. Ala.—Sylvester v. State, 71 Ala. 
17. 

70 C.J. p 109 note 54. 

60. U.S.—Reed v. IT. S., N.T., 252 
F. 21, 164 C.C.A. 133. 

Court martials in general see Army 
and Navy §§ 51-59. 

61. TJ.S.—Ex parte Wilson, Mich., 
5 S.Ct. 935, 114 U.S. 417, 29 L.Ed. 
89. 

62. Ala.—Moore v. State, 67 So. 789, 
12 Ala.App. 243. 

70 C.J. p 110 note 57. 

63. Mass.—Commonwealth v. Rog¬ 
ers, 7 Mete. 500, 41 Am.D. 458. 

70 C.J. p 110 note 58. 

64. Tex.—Woods v. State, 10 S.W. 
108, 26 Tex.App. 490. 


65. Ala.—Moore v. State, 67 So. 789, 
12 Ala.App. 243. 

70 C.J. p 110 note 60. 

66. U.S.—Ex parte Wilson, Mich., 5 
S.Ct. 935, 114 U.S. 417, 29 L.Ed. 89. 

67. Ala.—Moore v. State, 67 So. 789, 
12 Ala.App. 243. 

68. Pa.—Hoffman v. Coster, 2 
Whart 453. 

69. N.H.—Little v. Gibson, 39 N.H. 
505. 

70. U.S.—U. S. v. Brockius, Pa., 24 
F.Cas.No. 14,652, 3 Wash.C.C. 99. 

71. Pa.—Bickers Ex’rs v. Fasig’s 
Adm'r, 33 Pa. 463. 

72. Ala.—Campbell v. State, 23 Ala. 
44. 

73. S.C.—State v. Green, 26 S.E. 
234, 48 S.C. 136. 

74. U.S.—U. S. v. Sims, C.C.Ala., 161 
F. 1008. 

70 C.J. p 110 note 68. 

75. Mo.—State v. Armstead, 283 S. 
W.2d 577. 

76. U.S.—Rosen v. U. S., N.T., 237 
F. 810, 151 C.C.A 52, affirmed 38 
S.Ct 148, 245 U.S. 467, 62 L.Ed. 
406. 

77. S.C.—State v. Laboon, 92 S.E. 
622, 107 S.C. 275, L.R.A.1917F 896. 

78. Mass.—Rex v. Pourkidorff, 
Quincy 104. 

79. Ala.—Harrison v. State, 55 Ala. 
239. 

80. S.C.—State v. Jeffcoat, 146 S.E. 
95, 148 S.C. 322. 

81. Conn.—State v. Randolph, 24 
Conn. 363. 


82. Ky.—Holloway v. Common¬ 
wealth, 11 Bush 344. 

70 C.J. p 110 note 79. 

83. Tex.—Cooper Grocery Co. v. 
Neblett, Civ.App., 203 S.W. 365, 
reversed on other grounds, Com. 
App., 221 S.W. 963. 

Va.—Kain v. Angle, 69 S.E. 355, 111 
Va. 415. 

84. Ala.—Clifton v. State, 73 Ala. 
473. 

Mass.-—Commonwealth v. Dame, 8 
Cush. 384. 

85. Md.—Golden v. Kovner Building 
& Loan Ass’n, 143 A. 708, 156 Md. 
167. 

Mass.—Utley v. Merrick, 11 Mete. 
302. 

86 . Va.—Samuels v. Commonwealth, 
66 S.E. 222, 110 Va. 901, 19 Ann. 
Cas. 380. 

87. U.S.—C. M. Spring Drug Co. v. 
U. S., C.C.A.MO., 12 F.2d 852. 

88. U.S.—Keliher v. U. S., Mass., 193 
F. 8, 114 C.C.A. 128. 

89. Pa.—Commonwealth v. Murphy, 
5 Pa.L.J. 217. 

90. Tex.—Barber v. State, 223 S.W. 
457, 87 Tex.Cr. 585. 

70 C.J. p 110 note 84. 

91. Fla.—Williams v. Dickenson, 9 
So. 847, 28 Fla. 90. 

70 C.J. p 110 note 84. 

92. Cal.—People v. Bernfield, 35 P. 
2d 585, 140 C.A. 613. 

Okl.—Morris v. State, 96 P.2d 88, 
68 Okl.Cr. 147. 

70 C.J. p 111 note 88. 
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victed of perjury, 93 false swearing, 94 or suborna¬ 
tion of perjury, 95 although under other statutes such 
a person may be competent. 96 

| 68. - Restoration of Competency 

It has been held that the fact that the witness has 
served the full term of his sentence does not restore him 
to competency at common law or in the absence of stat¬ 
ute so providing, although there is some authority to the 
contrary, but under some statutes one who has served 
his sentence or paid his fine is restored to competency; 
and one may be restored to competency by reversal or 
setting aside of his conviction, or by pardon. 

It has been held that the fact that the witness 
has served the full term of his sentence does not 
restore him to competency at common law 97 or in 
the absence of a statute so providing, 98 although 
there is some authority to the contrary; 99 but un¬ 
der some statutes one who has been fully punished, 
that is who has served his sentence or paid his 
fine, is restored to competency. 1 

Reversal or setting aside of conviction. One who 
has been convicted of crime and incompetent as 
a witness under the common-law rule of disquali¬ 
fication is restored to competency by a reversal 
of his conviction, 2 but the disqualification is ef¬ 
fective although the judgment is in fact irregular 


or erroneous, where no steps have been taken to 
reverse it. 3 So, this rule has been applied in cas¬ 
es of persons ordinarily disqualified under statutory 
provisions as to persons convicted of specific 
crimes. 4 

Pardon granted to a person convicted of felony 
restores him to competency as a witness, 5 whether 
in the case of a disqualification under the common- 
law rule 6 or by reason of statute, 7 unless, in the 
latter instance, the disability is imposed by ex¬ 
press statutes. 8 Moreover, a person convicted of 
a felony in another state will be a competent wit¬ 
ness in the state where offered as a witness on 
being pardoned, provided the disability as a wit¬ 
ness was not annexed to the conviction by express 
words of a statute. 9 Under the express provisions 
of some statutes, a convict who has been pardoned 
is restored to competency as a witness. 10 The par¬ 
don must be full and unconditional in order to re¬ 
move a disqualification imposed by the common 
law 11 or by statute. 12 

In the case of a person rendered incompetent 
under the common-law rule, the rule as to restora¬ 
tion to competency by a pardon is not affected by 
the fact that the entire punishment has been en- 


^3. Hawaii.—Goo v. Hee Fat, 34 
Hawaii 123. 

Ky.—Smith v. Commonwealth, 147 

S.W.2d 701, 285 Ky. 273—Corpus 
Juris cited in Bowman v. Common¬ 
wealth, 125 S.W.2d 213, 214, 276 
Ky. 745. 

70 C.J. p 112 note 90. 

94. Ky.—Smith v. Commonwealth, 

147 S.W.2d 701, 285 Ky. 273- 

Corpus Juris cited in Bowman v. 
Commonwealth, 125 S.W.2d 213, 
214, 276 Ky. 745. 

70 C.J. p 112 note 91. 

95. Hawaii.—Goo v. Hee Fat, 34 
Hawaii 123. 

Ky.—Smith v. Commonwealth, 147 S. 
W.2d 701, 285 Ky. 273—Corpus 

Juris cited in Bowman v. Com¬ 
monwealth, 125 S.W.2d 213, 214, 
276 Ky. 745. 

70 C.J. p 112 note 92. 

96. N.J.—State v. Wendel, 115 A. 
390, 96 N.J.Law 495. 

70 C.J. p 112 notes 90-93. 

97. US.—U. S. v. Brown, D.C., 24 
F.Cas.No.14,661, 4 Cranch C.C. 607. 

La.—State v. Benoit, 16 La.Ann. 273, 
overruling State v. Connor, 7 La. 
Ann. 379. 

93. Tenn.—Cambria Coal Co. v. 
Teaster, 167 S.W.2d 343, 179 Tenn. 
473. 

93. Md.—Cole’s Lessee v. Cole, 1 
Harr. & J. 572. 


Miss.—Randolph v. State, 118 So. 
354, 152 Miss. 48. 

1. Va.—Quillen v. Commonwealth, 
54 S.E. 333, 105 Va. 874, 8 Ann.Cas. 
818. 

70 C.J. p 115 note 40. 

2. Kan.—State v. Clark, 56 P. 767, 
60 Kan. 450. 

3. Mass.—Commonwealth v. Keith, 
8 Mete. 531. 

4. Ky.—Dial v. Commonwealth, 133 

S.W. 976, 142 Ky. 32. 

70 C.J. p 116 note 44. 

5. Fla.—Page v. Watson, 192 So. 
205, 140 Fla. 536, 126 A.L.R. 249. 

6. S.C.—State v. Rook, 177 S.E. 143, 
174 S.C. 225. 

70 C.J. p 116 note 46. 

7. Tex.—Tweedle v. State, 218 S.W. 
2d 846, 153 Tex.Cr. 200—Boone v. 
State, 235 S.W. 580, 90 Tex.Cr. 374. 

70 C.J. p 116 note 47. 

In Hawaii 

(1) Under statute modifying com¬ 
mon-law rule a person convicted of 
the crime of perjury or subornation 
was deemed insensible to the obliga¬ 
tion of an oath and therefore incom¬ 
petent to testify, although he has 
received an unconditional executive 
pardon. 

Hawaii.—Goo v. Hee Fat, 34 Hawaii 
123. 


' (2) This decision has, however, 

been expressly receded from, and 
the rule is that a person convicted 
of perjury or subornation of perjury 
and subsequently granted a full and 
free pardon by the governor of the 
Territory, is, notwithstanding the 
statute, competent to testify as a 
witness in all of the courts of the 
Territory. 

Hawaii,—Goo v. Hee Fat, 35 Hawaii 
827, 842. 

Pardon as sole remedy 

Forfeitures and disabilities arising 
by operation of law from conviction 
of crime can be removed only by 
action of the governor in whom 
alone, under the constitution, rests 
the pardoning power. 

Tex.—Fitzgerald v. State, 38 S.W.2d 
329, 118 Tex.Cr. 61. 

8. Okl.—Blakely v. Bearden, 281 P. 
952, 139 Okl. 237. 

70 C.J. p 117 note 48. 

9. La.—Klein v. Dinkgrave, 4 La. 
Ann. 540. 

10. W.Va.—State v. Williams, 14 
W.Va. 851. 

70 C.J. p 117 note 50. 

11. Tex.—Carr v. State, 19 Tex.App. 
635, 53 Am.R. 395. 

70 C.J. p 117 note 51. 

12. Mo.—State v. Kirschner, 23 Mo. 
App. 349. 

, 70 C.J. p 117 note 52. 
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dured prior to the pardon, 13 or that the pardon was 
granted for the purpose of enabling the witness to 
testify in the case in which he is introduced, 14 or 
that the facts to which he would testify came to his 


WITNESSES §§ 68-71' 

knowledge after conviction and before the pardon. 15 
The fact that the pardon is defective is immaterial, 
whether the disqualification resulted from the com¬ 
mon-law rule 16 or by reason of statute. 17 


2. Relationship to Party in General 


§ 69. In General 

The personal, business, or contractual relationship to 
one or more of the parties may give a witness an Inter¬ 
est which renders him incompetent. 

The status of the witness or his personal, business, 
or contractual relationship to one or more of the 
parties may give him an interest which renders him 
incompetent, 18 although in the absence of any in¬ 
terest on the part of the witness, mere personal 
or business relationship to a party does not dis¬ 
qualify. 19 For example, the relation of principal 
and agent, or employer and employee does not 
of itself disqualify the parties as witnesses for or 
against each other, 20 but a party to such relation 
may be incompetent where the result of the suit 
can either benefit or injure him by reason of the 
existence of the relation. 21 


§70. Professional Relation 

The competency of an attorney for a party as 
a witness is discussed infra § 71, and that of a 
physician infra § 72. 

Examine Pocket Parts for later cases. 

§71. -Attorney and Client 

Generally, an attorney is competent to testify as to 
matters affecting his client, although the practice of 
counsel testifying is of doubtful propriety and he should 
ordinarily withdraw before becoming a witness. 

An attorney may testify as to matters affecting 
his client, 22 except with respect to confidential com¬ 
munications, as discussed infra §§ 276-292. In re¬ 
spect of an attorney connected with the case on trial, 
the practice of counsel testifying is of doubtful pro¬ 
priety and he should ordinarily withdraw before 
becoming a witness, 23 and if counsel testifies, gen- 


13. U.S.—Logan v. IX. S. f Tex., 12 
S.Ct 617, 144 U.S. 263, 36 L.Ed. 
429. 

70 C.J. p 117 note 63. 

14. Tex.—Solan v. State, 182 S.W. 
317, 78 Tex.Cr. 542. 

70 C.J. P 117 note 54. 

15. U.S.—Logan v. U. S., Tex., 12 
S.Ct. 617, 144 U.S. 263, 36 L.Ed. 
429. 

Tex.—Thornton v. State, 20 Tex.App. 
519. 

16. Tex.—Petty v. State, 65 S.W. 

917. 1 

70 C.J. p 117 note 56. 

17. Pa.—Hester v. Commonwealth, 
85 Pa. 139. 

70 C.J. p 117 note 57. 

Harmless error In pardon 
“Where governor’s pardon of con¬ 
vict recited wrong date of convic¬ 
tion but undisputed testimony 
showed that pardoned convict had 
been convicted only the one time, 
pardoned convict was competent wit¬ 
ness, since the error in the pardon 
was descriptive only and harmless. 
Tex.—Abston v. State, 141 S.W.2d 
337, 139 Tex.Cr. 416. 

18. N.C.—Cannon v. Jones, 11 N.C. 
368. 

70 C.J. p 198 note 52. 

19. Mont.—State v. District Court of 
Third Judicial Dist. in and for 
Granite County, 254 P. 863, 79 
Mont. 1. 

70 C.J. p 175 note 45, p 198 note 53. 
97 C.J.S.—30 


Administrator of estate 
Okl.—Smith v. Ridpath, 251 P.2d 
1036, 207 Okl. 638. 

20. Minn.—Zuber v. Northern Pac. 
Tty. Co., 74 N.W.2d 641, 246 Minn. 
157. 

Miss.—Deposit Guaranty Bank & 
Trust Co. v. J. F. Weaver Lumber 
Co., 60 So.2d 598, 215 Miss. 183. 
Pa.—Bausewine v. Norristown Her¬ 
ald, 41 A.2d 736, 351 Pa. 634, cer¬ 
tiorari denied 66 S.Ct. 29, 326 

U.S. 724, 90 L.Ed. 429. 

70 C.J. p 199 note 54. 

In actions by or against representa¬ 
tives, survivors, or successors in 
title or interest of persons de¬ 
ceased or incompetent see infra § 
184. 

21. S.C.—Coleman v. Frazier, 38 S. 

C.L. 146, 53 Am.D. 727. 

70 C.J. p 199 note 55. 

22. Cal.—Towns v. Towns, 9£ P.2d 
971, 36 C.A.2d 88. 

D.C.—Ford v. District of Columbia, 
Mun.App., 96 A. 2d 277. 

Ill.—Shlensky v. Shlensky, 15 N.E.2d 
694, 369 Ill. 179. 

Johnson v. Nevenhoven, 100 N. 

E.2d 60, 344 IlI.App. 125. 

Ky.—Corpus Juris cited in Hyden v. 
Grissom, 206 S,W.2d 960, 963, 306 
Ky. 261. 

N.J.—Callen v. Gill, 81 A.2d 495, 7 
N.J. 312. 

Corpus Juris quoted in White v. 
r State Board of Tax Appeals, 8 A. 

2d 819, 821, 123 N.J.Law 350. 

I 70 C.J. p 175 note 48. 
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Prosecuting attorneys and assistants 
or employees see infra § 113. 

23. U.S.—First Calumet Trust & 
Savings Bank v. Rogers, C.C.A.Ind., 
289 F. 953. 

Sorrin v. Pacific Finance Corpo¬ 
ration, D.C.N.Y., 37 F.Supp. 527. 
Conn.—Corpus Juris cited in Miller 
v. Urban, 195 A. 193, 194, 123 Conn. 
331, 118 A.L.R. 951—Sengebush v. 
Edgerton, 180 A. 694, 120 Conn. 367. 
D.C.—Callas v. Independent Taxi 
Owners' Ass’n, 66 F.2d 192, 62 

App.D.C. 212, certiorari denied In¬ 
dependent Taxi Owners Ass’n v. 
Callas, 54 S.Ct 89, 290 U.S. 669, 
78 L.Ed. 578. 

Fla.—Kennedy v. Kennedy, 134 So. 
201, 101 Fla 239. 

Ill.—Jonas v. Meyers, 101 N.E.2d 509, 
410 Ill. 213—Shlensky v. Shlensky, 
15 N.E.2d 694, 369 Ill. 179—Reisch 
v. Bowie, 10 N.E.2d 663, 367 Ill. 126 
—Wright v. Buchanan, 123 N.E. 
53, 287 Ill. 468. 

Johnson v. Nevenhoven, 100 N.E. 
2d 60, 344 IlI.App. 125—Hoefler v. 
Erickson, 73 N.E.2d 448, 331 lll.App. 
577. 

Iowa—Sewell v. Lainson, 57 N.W.2d 
556, 244 Iowa 555—Cuvelier v. 

Town of Dumont, 266 N.W. 517, 
221 Iowa 1016. 

Kan.—State v. Bechtelheimer, 100 P. 
2d 657, 151 Kan. 582—Earhart v. 
Tretbar, 80 P.2d 4, 148 Kan. 42. 
Ky.—Morrison’s Adm’r v. Redmon, 
287 S.W.2d 167—Garnett v. Walton. 
242 S.W.2d 107. 
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erally, it is unbecoming for him to examine wit¬ 
nesses or address the jury, 24 although there is no 
impropriety in his testifying to mere formal mat¬ 


ter; 25 and there are exceptional cases in which 
it may be proper and necessary for counsel to tes¬ 
tify to matters affecting the merits of the case, 25 


Md.—Snyder v. Hammer, 23 A. 2d 653, 
180 Md. 690. 

Minn.—In re Cunningham’s Estate, 
17 N.W.2d 85, 219 Minn. 80—In re 
Stephens' Estate, 293 N.W. 90, 207 
Minn. 597—Ferraro v. Taylor, 265 
N.W. 829, 197 Minn. 5. 

Neb.—McCormick v. McCormick, 33 
N.W.2d 543, 150 Neb. 192—Kaus- 
gaard v. Endres, 252 N.W. 810, 212 
Cal. 576. 

N.J.—Rosencrans v. Fry, 95 A.2d 905, 
12 N.J. 88—Callen v. Gill, 81 A.2d 
495, 7 N.J. 312. 

Corpus Juris quoted in White v. 
State Board of Tax Appeals, 8 A. 
2d 819, 821, 123 N.J.Law 350. 

Seminara v. Grisman, 44 A. 2d 
492, 137 N.J.Eq. 307. 

N.T.—Weil v. Weil, 125 N.Y.S.2d 368, 
283 App.Div. 33—Hughes v, Wil¬ 
son Sullivan Co., 24 N.Y.S.2d 534, 
261 App.Div. 39. 

Pa.—Security Trust Co. of Potts- 
town v. Stapp, 1 A.2d 236, 332 Pa. 
9. 

Va.—Horne v. Osborne, 175 S.E. 893, 
163 Va. 235—Inman v. Inman, 164 
S.E. 383, 158 Va. 597. 

Wis.—In re Cieszynski’s Will, 241 N. 
W. 364, 207 Wis. 353—Interior 

Woodwork Co. v. Larsen, 238 N.W. 
822, 207 Wis. 1. 

70 C.J. p 176 note 49—6 C.J. p 621 
note 55 [c] (2). 

Active or inactive participation 

(1) Rule against counsel acting as 
a witness on the trial of a case ap¬ 
plies only to counsel trying the case, 
not to the fact that a witness hap¬ 
pens to be a lawyer. 

Pa.—Commonwealth v. VanBuskirk; 
39 A.2d 311, 155 Pa.Super. 613. 

(2) Permitting attorney to testify 
was not judicial error, where attor¬ 
ney did not participate actively in 
proceeding. 

3ST.J.—Callen v. Gill, 81 A.2d 495, 7 
N.J. 312. 

(3) Attorney of record who testi¬ 
fied as a witness should have with¬ 
drawn his appearance as attorney, 
even though he did not participate 
actively in the trial. 

Iowa.—In re Scanlan's Estate, 67 N. 
W.2d 5, 246 Iowa 52. 

(4) Where attorney who did not 
act as counsel for either party and 
who had made some investigation 
and interviewed prospective witness¬ 
es was present during first two days 
of trial which consumed fourteen 
days but was not sworn as a wit¬ 
ness and was not excluded from court 
on the rule of court, and witness for 
defendant testified that plaintiff’s 
counsel had interviewed the witness, 
and plaintiff wishing to dispute that 
statement and other testimony called 


the attorney in rebuttal, which attor¬ 
ney was properly permitted to tes¬ 
tify as against contention that he 
was an incompetent witness under 
Canon of Code of Professional Ethics 
and that he participated in trial as 
an attorney. 

Kan.—Maxfield v. Fox Kansas Thea¬ 
tre Co., 107 P.2d 685, 152 Kan. 716. 
Representation in other proceedings 
In action for specific performance 
of oral contract to devise realty, at¬ 
torney who represented respondents 
in proceedings in probate court and 
who gathered evidence in their be¬ 
half was not disqualified to testify 
for that reason. 

Kan.—In re Henry’s Estate, 137 P.2d 
222, 156 Kan. 788, modified on oth¬ 
er grounds 142 P.2d 717, 157 Kan. 
471. 

Some reason for calling 

A defendant must give some rea¬ 
son when he makes the unusual move 
of calling as a witness his attorney 
who is trying the case. 

U.S.—U. S. v. Chiarella, C.A.N.Y., 184 
F.2d 903, modified on other grounds 
187 F.2d 12, reargument denied 
187 F.2d 870, vacated and remanded 
on other grounds Chiarella v. U. S., 
71 S.Ct. 1004, 341 U.S. 946, 95 L. 
Ed. 1370, certiorari denied Pietra- 
niello v. U. S., 71 S.Ct. 1009, 341 
U.S. 956, 95 L.Ed. 1377. 

Before city board of review 

While a city board of review is not 
a court, participation of counsel as 
both witness and advocate for tax¬ 
payer is improper. 

Wis.—State ex rel. Baker Mfg. Co. 
v. City of Evansville, 53 N.W. 2d 
795, 261 Wis. 599. 

24, Neb.—In re Bayer’s Estate, 218 
N.W. 746, 116 Neb. 670—Cox v. 
Kee, 186 N.W. 974, 107 Neb. 587. 

N.J.—Callen v. Gill, 81 A.2d 495, 7 
N.J. 312. 

Corpus Juris quoted ia White v. 
State Board of Tax Appeals, 8 A. 
2d 819, 821, 123 N.J.Law 350. 

25. U.S.—First Calumet Trust & 
Savings Bank v. Rogers, C.C.A.Ind., 
289 F. 953. 

Conn.—Nanos v. Harrison, 117 A. 803, 
97 Conn. 529. 

Iowa.—Storbeck v. Fridley, 38 N.W. 

2d 163, 240 Iowa 879. 

Ky.—Morrison’s Adm’r v. Redmon, 
287 S.W.2d 167—Garnett v. Walton, 
242 S.W.2d 107. 

Neb.—Kausgaard v. Endres, 252 N. 

W. 810, 126 Neb. 129. 

N.J.—Callen v. Gill, 81 A.2d 495, 
7 N.J. 312. 

Corpus Juris quoted in White v. 
State Board of Tax Appeals, 8 A. 
2d 819, 821, 123 N.J.Law 350. 

466 


Wyo.—Burnett v. Taylor, 252 P 790 
36 Wyo. 12. 

70 C.J. p 176 note 51. 

Making affidavit 

Where lawyer in patent infringe¬ 
ment action stated in an affidavit 
what he knew about his client’s al¬ 
leged prior use and counsel for de¬ 
fendants in action knew that lawyer 
was then actively engaged in assist¬ 
ing counsel for plaintiff and was no 
longer attorney for alleged prior in¬ 
ventor, no impropriety existed in at¬ 
torney making affidavit without re¬ 
vealing to court that he was actively 
engaged by counsel for the plaintiff 
and no longer for his former client 
U.S.—A. B. Dick Co. v. Marr, D.C.N. 
Y., 95 F.Supp. 83. 

Reading deposition of plaintiff 

D.C.—Stern Co. of Washington, D. 
C. v. Munniks, Mun.App. t 101 A. 2d 
846. 


26. N.J.—Callen v. Gill, 81 A.2d 495, 

7 N.J. 312. 

Stein v. Schmitz, 61 A. 2d 260, 
137 N.J.Law 725—Corpus Juris 
quoted in White v. State Board of 
Tax Appeals, 8 A.2d 819, 821, 123 
N.J.Law 350. 

Va.—Inman v. Inman, 164 S.E. 383, 
158 Va. 597. 

70 C.J. p 176 note 52. 

Only available witness 

In action to set aside deed on 
ground of mental incapacity, testi¬ 
mony of attorney as to grantor’s 
mental capacity was not required to 
be excluded under court rule on 
ground that attorney actively assist¬ 
ed in trial of the case, where his 
testimony was important and he was 
the only available witness, other 
than grantees, who was present when 
deed was executed. 

Mo.—Burgdorf v. Keeven, 174 S.W. 
2d 816, 351 Mo. 1003. 

As defendant 

(1) In disbarment proceeding, at¬ 
torney was proper witness in his 
own defense. 

Mo.—In re Mason, App., 203 S.W.2d 
750. 

(2) A witness who had in previous 
litigation concerning certain property 
been retained as counsel and who 
was counsel of record in suit for an 
accounting of an alleged trust agree¬ 
ment to which he was made party 
defendant was not disqualified from 
testifying for the purpose of refut¬ 
ing and denying charges made 
against him. 

Pa.—Heller v. Capital Bank & Trust 
Co. of Harrisburg, 198 A. 298, 330 
Fa. 174. 
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WITNESSES § 71 


as where it is essential to the ends of justice. 27 

In the final analysis the question of whether coun¬ 
sel should testify in a case with which he is pro¬ 
fessionally connected is one of legal ethics rest¬ 
ing largely with his own conscience, 28 although a 
court rule or code of ethics concerning such tes¬ 
timony should be observed by counsel. 29 While a 
court looks with great disfavor on the giving of 
testimony by an attorney who participates in the 
trial in which he is a witness, 30 it is clearly within 
the discretion of the trial court to permit counsel 
to testify, 31 and not prejudicial error to allow it. 32 
The professional relationship of the witness affects 
his credibility and not his competency, 33 and ir¬ 


respective of whether he withdraws as counsel or 
of the propriety of his testifying, counsel in a 
cause is a competent witness, 34 and may testify 
either for 35 or against 36 his client. 

Where the professional connection of an attorney 
with a party in a case has been definitely and com¬ 
pletely severed, the attorney is in no way disquali¬ 
fied to testify with respect to matters of a noncon- 
fidential character. 37 Thus, an attorney is a com¬ 
petent witness to prove his authority to appear in 
the action, 38 or his lack of authority to appear for 
a particular party or his client; 39 admissions made 
by an adverse party; 40 a demand for payment of 
money and a refusal to pay; 41 preparation, attesta- 


27. Conn.—Sengebush v. Edgerton, 
180 A. 694, 120 Conn. 367. 

Ky.—Morrison’s Adm’r v. Redmon, 
287 S.W.2d 167—Garnett v. Walton, 
242 S.W.2d 107. 

Minn.—Ferraro v. Taylor, 265 N.W. 
829, 197 Minn. 5. 

N.Y.—Hughes v. Wilson Sullivan Co., 
24 !Sr.Y.S.2d 534, 261 App.Div. 39. 

28. Conn.—Miller v. Urban, 195 A. 
193, 123 Conn. 331. 

Iowa.—Storbeck v. Fridley, 38 N.W. 

2d 163, 240 Iowa 879. 

N.Y.—Hyman v. Hyman, 139 N.Y.S. 

65, 154 App.Div. 469. 

70 C.J. p 177 note 53. 

29. Conn.—Erwin M. Jennings Co. 
v. Di Genova, 141 A. 866, 107 Conn. 
491—Ropkins v. Frascatore, 118 A. 
129, 97 Conn. 708—Nanos v. Harri¬ 
son, 117 A. 803, 97 Conn, 529. 

Fla.—Millican v. Hunter, 73 So. 2d 
58—Dudley v. Wilson, 13 So. 2d 
145, 152 Fla. 752. 

Wash.—Levas v. Dewey, 213 P.2d 
933, 33 Wash.2d 232—In re Tor- 
stensen’s Estate, 184 P.2d 255, 28 
Wash.2d 837. 

Object of Canon of Ethics that 
lawyer should avoid testifying in 
court in behalf of client was to avoid 
putting attorney in embarrassing 
predicament of testifying and hav¬ 
ing to argue the credibility and ef¬ 
fect of his own testimony, and the 
Canon was not designed to permit 
an attorney to call opposing counsel 
as witness and thereby disqualify 
opposing counsel as counsel, and the 
purpose was not to prevent industri¬ 
ous counsel from investigating caus¬ 
es entrusted to him. 

Utah.—Galarowicz v. Ward, 230 P. 

2d 576, 119 Utah 611. 

Members of partnership 
Where one partner of a law part¬ 
nership represented testatrix over a 
period of years and drafted a will, 
which was subsequently contested, 
so that he was required to testify 
as a witness as to the testamentary 
capacity of testatrix at time will 
was executed, and he participated no 
further in the case, rules of profes¬ 


sional ethics did not bar another 
member of the law firm from trying 
the case for proponents. 

Neb.—In re Benson’s Estate, 46 N. 
W.2d 176, 153 Neb. 824. 

30. Conn.—Erwin M. Jennings Co. v. 
Di Genova, 141 A. 866, 107 Conn. 
491. 

31. Ga.—Hobbs v. Houston, 24 S.E. 
2d 884, 195 Ga. 571. 

Pa.—Security Trust Co. of Potts- 
town v. Stapp, 1 A.2d 236, 332 Pa. 
9. 

Pentimall v. Bankers’ Automo¬ 
bile Finance Corporation, 92 Pa. 
Super. 110. 

70 C.J. p 177 note 54. 

32. Conn.—Miller v. Urban, 195 A. 
193, 123 Conn. 331, 118 A.L.R. 951. 

Idaho.—Swaringen v. Swanstrom, 175 
P.2d 692, 67 Idaho 245. 

70 C.J. p 177 note 55. 

Harmless error in rulings with re¬ 
spect to witnesses in general see 
Appeal and Error §§ 1721-1723. 

33. Ill.—Hotze v. Schlanser, 102 N. 
E.2d 131, 410 Ill. 265—Jonas v. Mey¬ 
ers, 101 N.E.2d 509, 410 Ill. 213— 
Reisch v. Bowie, 10 N.E.2d 663, 367 
Ill. 126—Wollschlaeger v. Mix, 4 N. 
E.2d 89, 364 Ill. 207. 

Johnson v. Nevenhoven, 100 N. 
E.2d 60, 344 Ill.App. 125—Hoefler 
v. Erickson, 73 N.E.2d 448, 331 
Ill.App. 577—Callos v. Public Taxi 
Service, 11 N.E.2d 209, 292 Ill.App. 
399. 

Iowa.—Cuvelier v. Town of Dumont, 
266 N.W. 517, 221 Iowa 1016. 

70 C.J. p 177 note 56. 

34. U.S.—Steiner v. U. S., C.C,A.La., 
134 F.2d 931, certiorari denied 63 
S.Ct. 1439, 319 U.S. 774, 87 L.Ed. 
1721—Modern Woodmen of Ameri¬ 
ca v. Watkins, C.C.A.Fla., 132 F. 
2d 352—Christensen v. U. S., C.C.A. 
Wis., 90 F.2d 152. 

Cal.—American Trust Co. v. Fitzmau- 
rice, 280 P.2d 545, 131 C.A.2d 382 
—People v. Boford, 256 P.2d 334, 
117 C.A.2d 576. 

Conn.—Miller v. Urban, 195 A. 193, 
123 Conn. 331, 118 A.L.R. 951— 
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Sengebush v. Edgerton, 180 A. 694, 
120 Conn. 367. 

Ill.—Jonas v. Meyers, 101 N.E.2d 
509, 410 Ill. 213—Shlensky v. Shlen- 
sky, 15 N.E.2d 694, 369 Ill. 179. 
Iowa.—Knigge v. Dencker, 72 N.W.2d 
494, 246 Iowa 1387—Storbeck v. 

Fridley, 38 N.W.2d 163, 240 Iowa 
879—In re Behrend's Will, 10 N.W. 
2d 651, 233 Iowa 812. 

Minn.—McKercher v. Vik, 271 N.W. 
489, 199 Minn. 263. 

Mo.—Menzi v. White, 228 S.W.2d 700, 
360 Mo. 319, 17 A.L.R.2d 796. 
N.Y.—Hyman v. Hyman, 139 N.Y.S. 

65, 154 App.Div. 469. 

N.C.—Hege v. Sellers, 84 S.E.2d 892, 
241 N.C. 240. 

Wis.—Boyle v. Kempkin, 9 N.W.2d 
589, 243 Wis. 86. 

Wyo.—Burnett v. Taylor, 252 P. 790, 
36 Wyo. 12. 

70 C.J. p 177 note 57. 

35. Colo.—Paine v. People, 103 P.2d 
686, 106 Colo. 258. 

Ill.—Newman v. Youngblood, 69 N.E. 
2d 309, 394 Ill. 617. 

Johnson v. Nevenhoven, 100 N. 
E.2d 60, 344 Ill.App. 125. 

Ky.—Morrison’s Adm’r v. Redmon, 
287 S.W.2d 167. 

Neb.—Cox v. Kee, 186 N.W. 974, 107 
Neb. 587. 

70 C.J. p 177 note 58. 

36. Conn.—Loomis v. Norman Print¬ 
ers’ Supply Co., 71 A. 358, 81 Conn. 
343. 

70 C.J. p 178 note 59. 

37. Conn.—Woodward v. City of Wa- 
terbury, 155 A. 825, 113 Conn. 457. 

70 C.J. p 178 note 60. 

38. Cal.—Fleschler v. Strauss, 60 P. 
2d 193, 15 C.A.2d 735. 

70 C.J. p 178 note 61—6 C.J. p 636 
note 34. 

39. Ohio.—Cox’s Adm’rs v. Hill, 3 
Ohio 411. 

6 C.J. p 646 note 32. 

40. Del.—Real Estate Trust Co. of 
Philadelphia v. Wilmington & N. 
C. Electric Ry. Co., Ch., 77 A. 756. 

41. Del.—Crooks v. Purnell, 9 Del. 
305. 



§§ 71-72 WITNESSES 

tion, or formal execution of a paper or instrument, 42 
or what was said at the time of execution of a con¬ 
tract drawn by the attorney and witness,* 43 the vol¬ 
untary entry into an agreement; 44 the custody of 
an instrument; 45 the loss of an instrument and the 
correctness of a copy thereof; 46 the contents of a 
lost will; 47 the amount due on a mortgage pre¬ 
pared by him; 48 and the amount and genuine¬ 
ness of a lost note. 49 

In addition, an attorney is a competent witness to 
prove the execution of a power, 50 the power given 
him by the owner of a note to transfer it, 51 a calcu¬ 
lation of interest made by him, 52 the circumstances 
under which his assent to an assignment of a judg¬ 
ment was given, 53 service of a notice, 54 what was 
said at a preliminary hearing, 55 the matters at 
issue on a former trial, 56 or facts necessary to sus¬ 
tain an application for change of venue, 57 to dis¬ 
prove an alleged champertous agreement between 
himself and his client, 58 or to explain a confession 
of judgment made by him. 69 

It has been held that counsel may not testify 
in contradiction of another witness. 60 


97 c.j.s. 

Contingent fee. The fact that an attorney's 
compensation is partly or wholly dependent on suc¬ 
cess does not disqualify him as a witness for his 
client. 61 

Counsel for defendant in criminal prosecution 
may testify for the defense, 62 and has been held 
a competent witness for the prosecution. 63 

One who , as state’s attorney } has previously pro - 
cured warrant for defendanfs arrest on a charge of 
adultery, but who could not have prosecuted for lack 
of territorial jurisdiction, may subsequently testify 
in a civil suit for criminal conversation against such 
defendant, 64 and this is true although he is con¬ 
nected with the civil suit as counsel for plaintiff. 65 

Where attorney acts in nonprofessional capacity 
for another, he is a competent witness with respect 
to such other. 66 

§ 72. - Physician and Patient 

A physician Is not incompetent to testify with respect 
to matters affecting his patient. 

A physician is not incompetent to testify with 
respect to matters affecting his patient, 67 and stat- 


42. Del.—Nye Odorless Incinerator 
Corporation v. Felton, 162 A. 504, 
5 W.W.Harr. 236. 

Neb.—Kausgaard v. Endres, 252 N. 

W. 810, 212 Neb. 576. 

Particular instruments 

(1) Mortgage. 

Ohio.—Reebel v. Ignat, App., 102 
N.E.2d 36. 

(2) Will. 

Colo.—Aquilini v. Chamblin, 30 P.2d 
325, 94 Colo. 367. 

Minn.—In re Cunningham's Estate, 
17 N.W.2d 85, 219 Minn. 80. 

Tex.—In re Hardwick’s Estate, Civ. 
App., 278 S.W.2d 258, refused no 
reversible error. 

Wash.—Carey v. Powell, 204 P.2d 
193, 32 Wash.2d 761. 

43. Iowa.—-In re Norton’s Estate, 
210 N.W. 438, 202 Iowa 374. 

Ky.— Corpus Juris cited in Hyden 
v. Grissom, 206 S.W.2d 960, 963, 
306 Ky. 261. 

44. Colo.—Walker v. Walker, 281 
P.2d 1010, 131 Colo. 328. 

45. Ky.—Morrison's Adm’r v. Red- 
mon, 287 S.W.2d 167. 

Neb.—'Kausgaard v. Endres, 252 N. 
W. 810, 212 Neb. 576. 

46. Iowa.—Abbott v. Striblen, 6 
Iowa 191. 

47. Ind.—Inlow v. Hughes, 76 N.E. 
763, 38 Ind.App. 375. 

48. N.J.—Thorpe v. Floremoore 
Corp., 89 A2d 275, 20 N.J.Super. 
34. 


49. Ky.—Southard v. Cushing’s 
Adm’r, 11 B.Mon. 344. 

CD. N.T.—CanifC v. Myers, 15 Johns. 
246. 

51. Tenn.—Cummings v. Irvin, Ch. 
A, 59 S.W. 153. 

52. Ill.—Stratton v. Henderson, 26 
Ill. 68. 

53. Miss.—S. H. Clark & Co. v. j 
Kingsland, 9 Miss. 248. 

54. Del.—Real Estate Trust Co. of 
Philadelphia v. Wilmington & N. 
C. Electric Ry. Co., Ch., 77 A 756. 

70 C.J. p 178 note 74. 

55. D.C.—Ford v. District of Colum¬ 
bia, Mun.App., 96 A.2d 277. 

56. Ill,—Panzarella v. Shaw, 1 N.E. 
2d 572, 284 Ill.App. 207. 

Pa.—Susquehanna Mut. F. Ins. Co. 
v. Mardorf, 25 A. 234, 152 Pa. 22. 

57. Mo.—State v. Lack, 58 Mo. 501. 

58. Tenn.—Benton v. Henry, 2 
Coldw. 83. 

70 C.J. p 178 note 77. 

59. Ga.—McBride v. Bryan, 67 Ga. 
584. 

70 C.J. p 178 note 78. 

60. Del.—Gray v. Pennsylvania R. 
Co., 139 A. 66, 33 Del. 459. 

Pa.—Mishler v. Baumgardner, 8 Pa. 
L.J. 305. 

61. Kan.—Central Branch Union 
Pac. R. Co. v. Andrews, 21 P. 276, 
41 Kan. 370. 

70 C.J. p 178 note 81. 

62. Tex.—Shannon v. State, 284 S. 
W. 586, 104 Tex.Cr. 483. 
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63. Ky.—Alder v. Commonwealth, 
286 S.W. 696, 215 Ky. 613. 

70 C.J. p 178 note 83. 

64. Ill.—Eshelman v. Rowalt, 131 
N.E. 675, 298 Ill. 192, 16 AL.R. 
1311. 

70 C.J. p 178 note 84. 

65. Ill.—Eshelman v. Rowalt, 131 
N.E. 675, 298 Ill. 192, 16 AL.R. 
1311. 

66. Ga.—Jones v. Keer & Hope, 30 
Ga. 93. 

70 C.J. p 178 note 86. 

67. Ariz.—Schomick v. Schornick, 
220 P. 397, 25 Ariz. 563, 31 AL.R. 
159. 

Ky.— Corpus Juris cited in H. H. 
Waegner & Co. v. Moock, 197 S.W. 
2d 254, 256, 303 Ky. 222—Williams 
v. Tarter, 151 S.W.2d 783, 286 Ky. 
717— Corpus Juris cited in Boyd 
v. Winn, 150 S.W.2d 648, 650, 286 
Ky. 173. 

Ohio.—Kellogg v. Industrial Com¬ 
mission of Ohio, 19 N.E.2d 511, 60 
Ohio App. 22. 

Unlicensed physician 

Physicians who were attending 
and treating testator during period 
of execution of will were not barred 
from testifying as to their observa¬ 
tions and general layman opinion as 
to condition and mental capacity of 
testator because they were residents 
of another state and were not li¬ 
censed to practice medicine in state. 
Wis.—In re Williams’ Will, 41 N.W. 
2d 191, 256 Wis. 338. 
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utes rendering a physician incompetent to testify 
as to confidential communications or matters learned 
about his patient in a professional capacity, as dis¬ 
cussed infra §§ 293-301, do not prohibit him from 
testifying in any and all cases in which his patient 
may be a party. 68 A physician or surgeon who is 
engaged to treat and examine an injured person 
for the purpose of acquiring the knowledge neces¬ 
sary to qualify him as an expert witness is not 
necessarily disqualified as such by the fact that he 
also treated the patient professionally. 69 

§ 73. Payment by Party for Expert Testi¬ 
mony 

The fact that one who is offered as an expert witness 
has been paid a fee by a party for making an examina¬ 
tion does not render him incompetent. 

The fact that one who is offered as an expert 
witness has been paid a fee by the party introducing 


WITNESSES §§ 72-75 

him for making the examination as to the result of 
which he is to testify does not render him incompe¬ 
tent. 70 Also, the fact that a witness is paid for 
giving his expert opinion in answer to interrogato¬ 
ries does not render the deposition that is taken in¬ 
admissible. 71 

§ 74. Family Relation Generally 

Generally, a witness is not disqualified by the fact 
that he is related to one of the parties. 

Generally, a witness is not disqualified by the 
fact that he is related to one of the parties 72 by con¬ 
sanguinity 73 or affinity, 74 such relationship affect¬ 
ing merely his credibility and not his competency 
as a witness. 75 Thus, a witness is competent al¬ 
though a brother, 76 brother-in-law, 77 child, 78 
grandchild, 79 sister, 80 son-in-law, 81 or parent 82 of 
one of the parties. 


3. Husband and Wife 


§ 75. Competency in General 

Generally, in the absence of a statute providing other¬ 
wise, a husband or wife are incompetent as witnesses for 
or against each other in either civil or criminal proceed¬ 
ings. 


Broadly speaking, at common law, and under some 
statutes, husband and wife are incompetent as wit¬ 
nesses for or against each other in either civil 83 


€8. Iowa.—City of Cherokee v. 
JBtna Life Ins. Co., 247 N.W. 495, 
215 Iowa 1000—State v. Masters, 
198 N.W. 509, 197 Iowa 1147. 

69. Minn.—Anderson v. Minneapo¬ 
lis, eta, R. Co., 114 N.W. 744, 103 
Minn. 184—Le Mere v. McHale, 15 
N.W. 682, 30 Minn. 410. 

70. Mich.—Jones v. Portland, 50 N. 
W. 731, 88 Mich. 598, 16 L.R.A 
437. 

70 C.J. p 179 note 91, p 205 note 99. 

Contingent fee 

The fact that a witness qualified 
as an expert is entitled to a pro¬ 
fessional fee contingent on the re¬ 
sult of the suit may affect his credi¬ 
bility but not his competency. 

Ill.—Provident Sav. Life Assur. Soc. 

v. King, 75 N.E. 166, 216 Ill. 416. 
Ky.—Lack Malleable Iron Co. v. 
Graham, 143 S.W. 1016, 147 Ky. 
161. 

71. Tex. — Massachusetts Bonding & 
Insurance Co. v. Le May, Civ.App., 
28 S.W.2d 259, error dismissed. 

72. Neb.—Craig v. Seebecker, 280 
N.W. 913, 135 Neb. 221—Rogers v. 
Casady, 278 N.W. 267, 134 Neb. 
227. 

73. Neb.—Rogers v. Casady, supra. 
70 C.J. p 117 note 60. 

74. Neb.—Rogers v. Casady, supra. 
70 C.J. p 118 note 61. 

75. Neb.—Craig v. Seebecker, 280 


N.W. 913, 135 Neb. 221—Rogers 
v. Casady, 278 N.W. 267, 134 Neb. 
227. 

76. Tex.—Schaff v. Ridlehuber, Civ. 
App., 261 S.W. 523, certiorari de¬ 
nied 45 S.Ct. 194, 266 U.S. 629, 69 
L.Ed. 477. 

77. Tex.— S chaff v. Ridlehuber, su¬ 
pra. 

78. Mich.—Buck v. Buck, 31 N.W.2d 
829, 320 Mich. 624, 2 A.L.R2d 1325. 

Miss.—Powell v. Powell, 22 So.2d 
160, 198 Miss. 301. 

Pa.—Knapp v. Knapp, Com. PI., 90 
Pittsb.Leg.J. 263, reversed on oth¬ 
er grounds 33 A.2d 88, 152 Pa. 
Super. 412. 

70 C.J. p 118 note 64. 

Parents parties to divorce suit 
A child is not an incompetent wit¬ 
ness merely because his parents are 
parties to a suit for divorce in case 
in which he is called to testify. 

Va.—Hepler v. Hepler, 79 S.E.2d 
652, 195 Va. 611. 

79. Wash.—Jones v. Seattle Title 
Trust Co., 289 P. 36, 157 Wash. 
507. 

80. Neb.—Rogers v. Casady, 278 N. 
W. 267, 134 Neb. 227. 

81. Wash.—Jones v. Seattle Title 
Trust Co., 289 P. 36, 157 Wash. 
507. 


Mo.—First Nat. Bank v. Vogt, 126 
S.W.2d 199, 344 Mo. 284. 

70 C.J. p 118 note 67. 

83. U.S.—U. S. v. Williams, D.C. 

Minn., 55 F.Supp. 375. 

Ill.—Heineman v. Hermann, 52 N.E. 

2d 263, 385 Ill. 191. 

Ky.—Davis v. Woods, 115 S.W.2d 
1043, 273 Ky. 210—JEtna Life 

Ins. Co. of Hartford, Conn., v. 
Prater's Adm'x, 83 S.W.2d 17, 259 
Ky. 665—Perry Bank & Trust Co.’s 
Liquidating Agent and Special 
Deputy Banking Com'r v. Colwell, 
67 S.W.2d 465, 252 Ky. 389. 

Mich.— Corpus Juris quoted in Peo¬ 
ple v. Zabijak, 280 N.W. 149, 153, 
285 Mich. 164. 

Mo.—Ex parte Dickinson, App., 132 
S.W.2d 243. 

Pa.—Haas v. Fitzpatrick, 177 A. 326, 
117 Pa. Super. 21. 

In re McMonagle Petition to he 
Declared a Feme Sole Trader, Com. 
PL, 62 Montg.Co. 306—Correll v. 
Eberly, Com. Pl„ 50 Lane.Rev. 57, 
60 York Leg.Rec. 31. 

Tenn.—Greenwood v. Maxey, 231 S. 
W.2d 315, 190 Tenn. 599. 

Williams v. Frazer, 6 Tenn.App. 
211—Farmers Bank of Lynchburg 
v. Farrar, 4 Tenn.App. 186—Pil¬ 
cher v. Rylee, 2 Tenn.App. 348. 

70 C.J. p 118 note 68. 

Extrajudicial admissions are a 

species of testimony and hence the 
prohibition of the statute providing 


82. Cal.—Fuentes v. Tucker, 187 P. 
2d 752, 31 C.2d 1. 
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or criminal 84 proceedings, the rule of exclusion or¬ 
dinarily applying irrespective of the character of 
proceeding involved. 85 However, the rule of ex¬ 
clusion is subject to certain exceptions or modifi¬ 
cations even at common law. 86 Exceptions to the 
general rule have been created by the rule of ne¬ 
cessity, partly for the protection of the wife in 
her life and liberty, and partly for the sake of pub¬ 
lic justice. 87 It has been held, on the ground of 
public policy, that a wife is competent to testify in 
behalf of her husband in an action by him against 
a physician for producing an abortion on her, 88 
and that the husband is a competent witness in a 


suit to the use of the wife on a dram-shop keeper’s 
bond for the statutory penalty for selling liquors to 
the husband, an habitual drunkard, after notice. 89 

In equity. The competency of husband and wife 
to testify with respect to each other in courts of 
equity is the same as in courts of law. 90 

§ 76. Statutory Modification of Rule as to 
Exclusion 

The rule that husband and wife are incompetent as 
witnesses for or against each other has generally been 
modified by statute. 

The competency of husband and wife is at the 


that husband and wife shall not be 
permitted to testify against each 
other, except in certain proceedings, 
applies to such admissions with the 
same force as though made by a 
spouse from the stand. 

Pa.—Kerr v. Clements, 25 A.2d 787, 
148 Pa.Super. 378. 

84. U.S.—Brunner v. U. S., C.C.A. 
Ky., 168 F.2d 281—U. S. v. Gonella, 
C.C.A.Pa., 103 F.2d 123. 

Ark.—'Taylor v. State, 251 S.W.2d 
688, 220 Ark. 953. 

Cal.—In re Kellogg, 107 P.2d 964, 
41 C.A.2d 833. 

Ga.—Bivins v. State, 38 S.E.2d 273, 
200 Ga. 729. 

Waye v. State, 80 S.E.2d 821, 89 
Ga.App. 691. 

Hawaii.—Territory of Hawaii v. Al¬ 
ford, 39 Hawaii 460. 

Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 I11.2d 409. 

Bloomauist v. Rehnberg, 280 Ill. 
App. 1. 

Ind.—Dwigans v. State, 54 N.E.2d 
100, 222 Ind. 434. 

Ky.—Martin v. Commonwealth, 108 
S.W.2d 665, 269 Ky. 688—Jones v. 
Commonwealth, 67 S.W.2d 480, 252 
Ky. 341. 

Mich.—Corpus Juris quoted in Peo¬ 
ple v. Zabijak, 280 N.W. 149, 153, 
285 Mich. 164. 

Mont.—State v. Storm, 220 P.2d 674, 
124 Mont. 102. 

Pa.—Commonwealth v. Hartung, 39 
A.2d 734, 156 Pa.Super. 176. 

Tenn.—Harp v. State, 14 S.W.2d 720, 
158 Tenn. 510. 

Tex.—Morris v. State, 198 S.W.2d 
901, 150 Tex.Cr. 58—Andrews v. 
State, 179 S.W.2d 302, 147 Tex.Cr. 
155. 

Va.—McMillan v. Commonwealth, 50 
S.E.2d 428, 188 Va. 429—Meade v. 
Commonwealth, 43 S.E.2d 858, 186 
Va. 775, 173 A.L.R. 372. 

70 C.J. p 119 note 69. 

Season for rule 

Reason for common-law rule dis¬ 
qualifying one spouse from testify¬ 
ing in criminal cases against the 
other spouse was to protect the 
sanctity and tranquility of the mari¬ 
tal relationship. 


U.S.—Lutwak v. U. S., Ill., 73 S.Ct 
481, 344 U.S. 604, 97 L.Ed. 593, 
rehearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L Ed. 1352. 

Waiver of incompetency 

Under code section excluding 
communications between husband 
and wife on ground of public policy 
but providing that such privilege 
may be waived, public policy does 
not preclude a trial judge, with con¬ 
sent of state's counsel, from permit¬ 
ting wife to testify in behalf of 
husband merely because another 
section declares her incompetent. 
Ga.—Williams v. State, 27 S.E.2d 
54, 69 Ga.App. 863. 

Particular crimes 

(1) Assault. 

Mont.—State v. Storm, 220 P.2d 674, 

124 Mont. 102. 

(2) Forgery. 

Ill.—People v. Jung, 193 N.E. 467, 
358 Ill. 488. 

Mo.—Ex parte Dickinson, App., 132 
S.W.2d 243. 

(3) Homicide. 

Ark.—Harmon v. State, 81 S.W.2d 
30, 190 Ark. 823. 

Ill.—People v. Bartell, 54 N.E.2d 
700, 386 Ill. 483, certiorari denied 
65 S.Ct. 588, 324 U.S. 842, 89 L.Ed. 
1404, rehearing denied 65 S.Ct. 
1011, 324 U.S. 890, 89 L.Ed. 1437. 
Miss.—Blackwell v. State, 44 So.2d 
409. 

70 C.J. p 119 note 69 [b] (1). 

(4) Possession of intoxicating liq¬ 
uor. 

Okl.—Weaver v. State, 121 P.2d 1016, 
73 Okl.Cr. 416. 

Tex.—Shelby v. State, 69 S.W.2d 82, 

125 Tex.Cr. 582. 

(5) Rape. 

Ark.—Sutton v. State, 122 S.W.2d 
617, 197 Ark. 686. 

70 C.J. p 119 note 69 [b] (7). 

(6) Receiving stolen property. 
Ark.—Robison v. State, 86 S.W.2d 

927, 191 Ark. 455. 

(7) Robbery. 

Ill.—People v. Kendall, 192 N.E. 378, 
357 Ill. 448. 


(8) Theft. 

Tex.—Stafford v. State, 67 S.W.2d 
285, 125 Tex.Cr. 174. 

(9) Various other crimes. 

Ohio.—State v. Goodin, 21 N.K.2d 
482, 60 Ohio App. 362. 

70 C.J. p 119 note 69 [b]. 

Statutes held not invalid 
Ga.—Cady v. State, 31 S.E.2d 38, 198 
Ga. 99, certiorari denied 65 S.Ct. 
190, 323 U.S. 676, 89 L.Ed. 549- 
Melton v. State, 178 S.E. 447, 180* 
Ga. 104. 

85. Mich.— Corpus Juris quoted In 

People v. Zabijak, 280 N.W. 149, 
153, 285 Mich. 164. 

70 C.J. p 120 note 71. 

86. Mich.— Corpus Juris quoted in 
People v. Zabijak, 280 N.W. 149,. 
153, 285 Mich. 164. 

70 C.J. p 120 note 72. 

Preventing a fraud 

A husband or wife is a competent 
witness as to conversations between 
them in order to expose or prevent a 
fraud by husband on wife. 

Mo.—Brooks v. Brooks, 208 S.W.2di 
279, 357 Mo. 34J, 4 A.L.R.2d 826. 

Surrounding circumstances 

In action against amusement park 
for injuries sustained by adult patron 
in sliding down chute, testimony of 
patron's wife, who accompanied pa¬ 
tron to park with five children, two. 
of whom were theirs, as to ages of 
children, was admissible to show cir¬ 
cumstances under which patron and 
wife visited park. 

Cal.—Char don v. Alameda Park Co.* 
36 P.2d 136, lC.A.2d 18. 

87. Mich.—People v. Zabijak, 280 N* 
W. 149, 285 Mich. 164. 

88. Mo.—Cramer v. Hurt, 55 S.W* 
258, 154 Mo. 112, 77 Am.S.R. 752. 

89. Mo.—Pettis County v. De Bold* 
117 S.W. 88, 136 Mo.App. 265. 

33 C.J. p 651 note 97. 

90. Ill.—First Nat. Bank of Herrin 
v. Sobosky, 186 Ill.App. 545. 

Va.—William & Mary College v. Fow~ 
ell, 12 Gratt 372, 53 Va. 372. 
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present time regulated entirely by statutes, which 
vary widely in different jurisdictions, and such stat¬ 
utes must be looked to in order to determine the 
present law of any particular state and the applica¬ 
bility of any particular principle therein. 91 Thus, 
the rule of exclusion has been very considerably 
modified by statutes making husband and wife 
competent for or against each other in some, al¬ 
though not in all, cases, 92 and in some jurisdictions 
the relationship of husband and wife has no ef¬ 
fect on the competency of a witness, 93 except with 
respect to confidential communications. 94 The rule 
of exclusion still obtains, except as modified or 
abrogated by express statute. 95 

Statutes in derogation of the common-law rule 
that husband and wife are incompetent for or 
against each other should be so applied by the 
courts as to benefit and not harm the administra¬ 
tion of justice, 96 are subject to the rule of strict 
construction, 97 and should be clear and such as to 
prevent reasonable doubt of the extent of the modi¬ 
fication. 98 Where the statute is one of general 
■exclusion subject to exception, the courts will not 
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extend the statute to permit testimony in cases not 
clearly covered by the statutory exception. 99 

The purpose of statutes providing that husband 
and wife shall be competent but not compellable to 
testify for or against each other is to remove 
grounds of incompetency and not to increase them, 1 
and under such a statute a husband or wife can 
claim no greater privilege than existed at common 
law. 2 

Since the disqualification is based on public pol¬ 
icy as well as interest in the event of the suit, 3 
statutes removing merely the disqualification arising 
from interest do not remove the disqualification 
arising from the relation of husband and wife. 4 
Conversely, a statute rendering husband and wife 
competent does not qualify a witness who is incom¬ 
petent on grounds other than the existence of the 
marital relation; 5 nor does a statute permitting 
a person accused of crime to testify in his own 
behalf render the husband or wife of such a per¬ 
son a competent witness. 6 

Neither married women’s acts 7 nor statutes en- 


31. Puerto Rico.—People v. Medina, 
32 Puerto Rico 140. 

70 C.J. p 120 note 76. 

32. TJ.S.—U. S. v. Norris, C.A.N.Y., 
205 F.2d 828—U. S. v. Lutwak, C.A. 
Ill., 195 F.2d 748, affirmed Lutwak 
v. U. S. f 73 S.Ct. 481, 344 U.S. 604, 
97 L.Ed. 593, rehearing: denied 73 

S.Ct. 726, 345 U.S. 919, 97 L.Ed. 1352 
—U. S. v. Mitchell, C.C.A.N.Y., 137 
F.2d 1006, adhered to 138 F.2d 831, 
certiorari denied Mitchell v. U. S., 
64 S.Ct. 785, 321 U.S. 794, 88 L.Ed. 
1083, rehearing denied 64 S.Ct. 1052, 
322 U.S. 768, 88 L.Ed. 1594. 

Til.—People v. Palumbo, 125 N.E.2d 
518, 5 I11.2d 409. 

TCy.—White v. Howe, 168 S.W.2d 28, 
293 Ky. 108. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

■N.Y.—People v. Daghita, 86 N.E.2d 
172, 299 N.Y. 194, 10 A.L.R.2d 1385. 
'Ohio.—State v. Goodin, 21 N.E.2d 482, 
60 Ohio App. 362. 

-Pa.—Smink v. Bryan, Com.Pl„ 93 
Pittsb.Leg.J. 257. 

70 C.J. p 120 note 77. 

*93. Fla.—Whitfield v. State, 95 So. 

430, 85 Fla. 142. 

70 C.J. p 120 note 78. 

*94. Puerto Rico.—People v. Medina, 
32 Puerto Rico 140. 

Not generally incompetent 

Statute prohibiting a spouse from 
-disclosing confidential communica¬ 
tions and information gained by rea¬ 
son of the marital relationship does 
'not make a husband or wife an in- 
- competent witness generally. 


Ind.—Dwigans v. State, 54 N.E.2d 100, 
222 Ind. 434. 

95. Ark.—Jenkins v. State, 87 S.W. 
2d 78, 191 Ark. 625. 

Mo.—Ex parte Dickinson, App., 132 
S.W.2d 243. 

Ohio.—State v. Goodin, 21 N.E.2d 482, 
60 Ohio App. 362, 

Okl.—Goldsmith v. Owens, 68 P.2d 
849, 180 Okl. 268. 

Pa—Willis v. Willid, Com.Pl., 27 
North.Co. 381. 

70 C.J. p 121 note 86. 

96. Ala.—Taylor v. State, 147 So. 
647, 25 Ala.App. 408. 

Incompetence of accused 

(1) Statutory incompetency of 
spouse of accused to testify for or 
against accused in any criminal pro¬ 
ceeding attaches only to proceedings 
in which accused is incompetent to 
testify. 

Ga—Thomas v. State, 58 S.E.2d 213, 
81 Ga.App. 59. 

(2) Wife of accused in a criminal 
case is a competent witness to tes¬ 
tify for or against him on issue form¬ 
ed by his motion for continuance, 
since he himself is competent in such 
cases, issue not involving his guilt or 
innocence. 

Ga—Thomas v. State, supra 

97. Ark.—Taylor v. State, 251 S.W. 
2d 588, 220 Ark. 953—Jenkins v. 
State, 87 S.W.2d 78, 191 Ark. 625. 

N.Y.—People v. Daghita, 86 N.E.2d 
172, 299 N.Y. 194, 10 A.L.R.2d 1385. 
70 C.J. p 121 note 81. 
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98. Ala—McCoy v. State, 129 So. 21, 
221 Ala. 466. 

99. Va.—Meade v. Commonwealth, 43 
S.E.2d 858, 186 Va 775, 173 A.L.R. 
372. 

70 C.J. p 121 note 83. 

Exceptions broadened 

Amendatory statute specifying the 
exceptions where a spouse is a com¬ 
petent witness in a criminal action 
against the other manifests an inten¬ 
tion to broaden the exceptions so that 
one spouse may testify against the 
other in cases other than those which 
involve criminal violence. 

Cal.—People v. Tidwell, 141 F.2d 969, 
61 C.A.2d 58. 

1. D.C.—Hal back v. Hill, 261 F. 1007, 
49 App.D.C. 127. 

2. D.C.—Halback v. Hill, supra. 

3. Ill.—Fearn v. Postlethwaite, 88 
N.E. 1057, 240 Ill. 626. 

70 C.J. p 121 note 87. 

4. Va. — Wilkes’ Adm’r v. Wilkes, 80 

S.E. 745, 115 Va. 886. 

70 C.J. p 121 note 89. 

5. Me.—Drew v. Roberts, 48 Me. 35. 
Puerto Rico.—People v. Medina, 32 

Puerto Rico 140. 

6. Dak.—U. S. v. Kan-Gi-Shun-Ca, 14 
N.W. 437, 3 Dak. 106, habeas corpus 
and certiorari granted 3 S.Ct. 396, 
109 U.S. 556, 27 L.Ed. 1030. 

70 C.J. p 122 note 9L 

7. Mo.—Ex parte Dickinson, App.. 
132 S.W.2d 243. 

70 C.J, p 122 note 92. 
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franchising women 8 remove the general incompe¬ 
tency of a wife to testify in a matter affecting her 
husband. 

The provision of the Bankruptcy Act permitting 
examination of a bankrupt and his wife in a court 
of bankruptcy does not supersede state statutes rel¬ 
ative to competency of husband and wife as wit¬ 
nesses , 9 or apply to the trial of a case in a state 
court between a trustee in bankruptcy and a third 
person . 10 Such provision has been held not super¬ 
seded by a later act providing that the competency 
of a witness generally shall be determined by state 
laws . 11 

Civil or criminal character of proceeding . In 
some jurisdictions the rule is that in proceedings 
of a civil nature the husband and wife are compe¬ 
tent witnesses for or against each other , 12 and may 
testify to any fact not within the class designated 
as privileged communications . 13 Unless the statute 
is intended to apply in criminal as well as civil 
proceedings , 14 or in the absence of express stat¬ 
utory provision to such effect , 15 statutes permitting 
husbands and wives to testify in civil cases do not 
permit their testimony in criminal cases . 16 

Under statutes making husband and wife com¬ 
petent witnesses for or against each other in crim¬ 
inal cases, there is no authority for permitting such 
testimony in a civil suit or proceeding . 17 Where 
a statute provides that husband and wife shall be 
competent witnesses for or against each other in 
all causes, civil or criminal, except that neither 
shall be allowed to testify against the other as 
to a statement or communication made to the other 
or as to a matter leading to a violation of marital 
confidence, in a criminal prosecution of one spouse 
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the other may testify to the one’s admissions by 
conduct, where there is no breach of marital confi¬ 
dence . 18 

Habeas corpus for the custody of children brought 
by or on relation of one spouse against the other 
is a civil proceeding within the meaning of statutes 
regulating the competency of spouses as witnesses 
in civil proceedings . 19 

Time of taking effect An enabling statute ren¬ 
ders a husband and wife competent, although it 
did not go into effect until after the occurrences to 
which the testimony relates , 20 or after the accrual 
of the cause of action , 21 as where it went into ef¬ 
fect shortly before the trial , 22 and it has been held 
effective to render a spouse competent where it be¬ 
came law even after the action was commenced . 23 

§77. Existence and Validity of Marital Re¬ 
lation 

The competency of a spouse to testify Is governed by 
his or her marital status at the time of trial and proffer 
of testimony. 

The competency of a spouse to testify is gov¬ 
erned by his or her marital status at the time of 
trial and proffer of testimony . 24 Although a mar¬ 
riage was for the express purpose of suppressing 
testimony, the rule forbidding one spouse to testify 
against the other applies . 25 Where a witness is 
married at the time his or her testimony is prof¬ 
fered, the witness may not testify for or against 
the other spouse even with respect to matters oc¬ 
curring prior to marriage , 26 and a husband or 
wife is not rendered competent to testify by the 
fact that the testimony would relate wholly to mat¬ 
ters as to which the witness’ knowledge was ac- 


8. Ark.—Lighter v. State, 247 S.W. 
1065, 157 Ark. 261. 

70 C.J. p 122 note 93. 

9. Okl.—Weeks v. Davis, 298 P. 267, 
148 Okl. 230. 

70 C.J. p 122 note 95. 

10. Okl.—Weeks v. Davis, supra. 

11. U.S.—Chalmers v. Sheinman, C.C. 
A.Pa., 82 F.2d 928. 

12. Mo.—Witte v. Smith, 152 S.W.2d 
661, 237 Mo.App. 639. 

70 C.J. p 122 note 98. 

13. Ala.—Smith v. State, 69 So. 406, 
13 Ala.App. 411, certiorari denied 
69 So. 1019, 193 Ala. 680. 

14. Ky.—Hall v. Commonwealth, 215 
S.W.2d 840, 309 Ky. 74—Mullins v. 
Commonwealth, 169 S.W.2d 611, 293 
Ky. 572. 

15. Fla.—Ex parte Seville, 50 So. 
685, 58 Fla. 170, 27 L.R.A.,N.S., 273, 
19 Aun.Cas. 48. 


16. Ark.—Sutton v. State, 122 S.W. 
2d 617, 197 Ark. 686. 

70 C.J. p 122 note 2. 

17. Tenn.—Crane & Co. v. Hall, 213 
S.W. 414, 141 Tenn. 556. 

18. Vt.—State v. Muzzy, 88 A. 895, 
87 Vt. 267. 

19. Pa.—Commonwealth ex rel. 

Knarr v. Knarr, Com.Pl., 44 Sch. 
Leg.Rec. 19. 

70 C.J. p 122 note 5. 

20. Ind.—Wilson v. Wilson, 86 Ind. 
472. 

Mo.—Sevedge v. Kansas City, St. L. 
& C. R. Co., 53 S.W.2d 284, 288, 331 
Mo. 312. 

21. D.C.—Mallery v. Frye, 21 App.D. 
C. 105. 

22. Ala.—Jay v. State, 73 So. 137, 15 
AlaApp. 255, certiorari denied 73 
So. 1000, 198 Ala. 691. 
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23. Del.—Nichols v. Vinson, 32 A, 
225, 14 Del. 274. 

70 C.J. p 123 note 9. 

24. Ga.—Corpus Juris cited in 

Cartwright v. State, 12 S.E.2d 376, 
64 Ga.App. 51. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

Mo.—State v. Dunbar, 230 S.W.2d 845, 
360 Mo. 788. 

Okl.—Scott v. State, 57 P.2d 639, 59 
Okl.Cr. 231. 

Wash.—State v. McGinty, 126 F.2d 
1086, 14 Wash.2d 71. 

70 C.J. p 123 note 10. 

25. Iowa—State v. Chrismore, 274 
N.W. 3, 223 Iowa 957. 

Wash.—State v. McGinty, 126 P.2d 
1086, 14 Wash.2d 71. 

70 C.J. p 123 note 22. 

26. Wash.—State v. Thorne, 260 P. 
2d 331, 43 Wash.2d 47. 

70 C.J. p 123 note 12. 
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quired before the marriage . 27 Ordinarily, where 
the marital relation no longer exists, a former hus¬ 
band or wife is not prevented from giving any com¬ 
petent testimony material to the issues in an ac¬ 
tion against the former spouse . 28 

§ 78. - Validity of Marriage 

The incompetency of husband and wife to testify fop 
op against each other extends only to those who are unit¬ 
ed in lawful wedlock and not to persons between whom 
there is no lawful or valid marriage. 

The incompetency of husband and wife extends 
only to those who are united in lawful wedlock and 
not to persons between whom there is no lawful or 
valid marriage, although they may live together as 
husband and wife ; 29 and, accordingly, a man and 
woman are not incompetent to testify for or against 
each other because living together as man and mis¬ 
tress , 30 or where a claim of marriage cannot be 
sustained because of failure to comply with stat¬ 
utory 31 or common-law 32 requirements, or because 
the alleged marriage is bigamous in character . 33 
On the other hand, a valid common-law marriage 
is sufficient to render the parties incompetent , 34 
and, in the case of a marriage voidable but not 
void, the parties are governed by the usual rules 
regulating competency of husband and wife . 35 


WITNESSES §§ 77-79 

Proof of marriage. The burden of proving that 
the marriage relation exists between a proposed 
witness and another rests on the party opposing 
the competency of the witness , 36 although if there 
is an issue of fact as to the validity of the mar¬ 
riage the alleged spouse may not testify until the 
marriage has been proved void , 37 and prima facie 
proof of marriage renders the witness incom¬ 
petent , 38 although the fact that the parties went 
through a marriage ceremony does not preclude 
proof of invalidity of the marriage rendering them 
incompetent as witnesses . 39 

Statutory declaration of legal marriage between 
freedman and freedwoman living together as man 
and wife renders the parties incompetent as wit¬ 
nesses for or against each other . 40 

§ 79. - Death of One Spouse 

Generally, after the death of one spouse the other is 
a competent witness either for or against the decedent's 
interest in any litigation concerning the decedent's estate. 

As a general rule, after the death of one spouse, 
the other is a competent witness either for or 
against decedent’s interest in any litigation con¬ 
cerning decedent’s estate . 41 However, various au- 


27. Ala.—Elmore v. State, 37 So. 
156, 140 Ala. 184. 

28. Mich.—Cain v. Enyon, 49 N.W.2d 
72, 331 Mich. 81. 

Okl.—Hill v. Hill, 215 P.2d 553, 202 
Okl. 483—Hafer v. Lemon, 79 P.2d 
216, 182 Okl. 578. 

29. Cal.—People v. Thornton, 235 P. 
2d 227, 106 C.A.2d 514—People v. 
Glab, 57 P.2d 588, 13 C.A.2d 528. 

Ga.—Corpus Juris quoted in Cart¬ 
wright v. State, 12 S.E.2d 370, 371, 
64 Ga.App. 51. 

70 C.J. p 123 note 14—1 C.J. p 298 
note 95. 

BWscegenation statute 
A marriage which was void as pro¬ 
hibited by the miscegenation statute 
did not preclude woman from tes¬ 
tifying against purported husband. 
Ariz.—State v. Pass, 121 P.2d 882, 59 
Ariz. 16. 

Scheme to defraud 
When the good faith of the marital 
relation is pertinent and it is made to 
appear to the trial court that the re¬ 
lationship was entered into with no 
intention of the parties to live togeth¬ 
er as husband and wife but only for 
the purpose of using the marriage 
ceremony in a scheme to defraud, the 
ostensible spouses are competent to 
testify against each other in crim¬ 
inal cases. 

U.S.—Lutwak v. IT. S., HI., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 593, re¬ 


hearing denied 73 S.Ct. 726, 345 U.S. 
919, 97 L.Ed. 1352. 

Pereira v. U. S., C.A.Tex., 202 F. 
2d 830, affirmed 74 S.Ct. 358, 317 
U.S. 1, 98 L.Ed. 435. 

30. Tex.—Johnson v. State, 54 S.W. 
2d 140, 122 Tex.Cr. 224. 

70 C.J. p 123 note 15. 

31. Cal.—People v. McIntyre, 1 P. 
2d 443, 213 C. 50. 

70 C.J. p 123 note 16. 

32. Ga.—Tuggle v. State, 84 S.E.2d 
85, 211 Ga. 96—Payne v. State, 178 
S.E. 718, 180 Ga. 293. 

70 C.J, p 123 note 17. 

Close scrutiny 

Accused's claim that state's wit¬ 
ness was his common-law wife and 
therefore not qualified to testify 
would be closely scrutinized. 

Tex.—Welch v. State, 207 S.W.2d 627, 
151 Tex.Cr. 356. 

Intent to marry in future 
Where prosecutrix and accused 
lived together as pretended husband 
and wife with intention to marry in 
the future, but emphatically stating 
that they were not then married, 
prosecutrix was not accused’s com¬ 
mon-law wife and hence was not in¬ 
competent as a witness in prosecu¬ 
tion for theft of witness' money. 
Okl.—Wheaton v. State, 185 P.2d 931, 
85 Okl.Cr. 132. 

33. Ga.—Cartwright v. State, 12 S.E. 
2d 370, 64 GsuApp. 51. 

70 C.J. p 123 note 18. 
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34. Ga.—Brown v. State, 66 S.E.2d 
745, 208 Ga. 304. 

Allen v. State, 3 S.E.2d 780, 60 
Ga-App. 248. 

N.T.—People v. Woltering, 9 N.E.2d 
774, 275 N.T. 51. 

Tex.—Bush v. State, 261 S.W.2d 158, 
159 Tex.Cr. 43. 

70 C.J. p 123 note 19. 

35. Conn.—State v. Volpe, 155 A. 
223, 113 Conn. 288, 76 A.L.R. 1083. 

70 C.J. p 123 note 20. 

36. Mich.—People v. Zabijak, 280 N. 
W. 149, 285 Mich. 164. 

70 C.J. p 124 note 21. 

37. Ill.—Hoch v. People, 76 N.E. 356, 
219 Ill. 265, 109 Am.S.R. 327. 

70 C.J. p 124 note 22. 

38. Mich.—Dixon v. People, 18 Mich. 
84. 

Mo.—State v. Harris, 222 S.W. 420, 
283 Mo. 99. 

70 C.J. p 124 note 23. 

39. Mich.—People v, Schoonmaker, 
77 N.W. 934, 119 Mich. 242. 

70 C.J. p 124 note 24. 

40. Ala.—Jackson v. State, 53 Ala- 
472. 

70 C.J. p 124 note 25. 

41. U.S.—U. S. v. Gonella, C.C.A.Pa., 
103 F.2d 123. 

Ill.—Sturmer v. Travelers Ins. Co., 
279 Ill.App. 607—Bruesch v. Pru¬ 
dential Ins. Co. of America, 271 Ill. 
App. 324—Hanon v. Kansas City 
Life Ins. Co., 269 Ill.App. 135. 
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thorities take the view that even after the mar¬ 
riage relation has ceased to exist the surviving 
spouse remains incompetent to testify as to mat¬ 
ters for or against decedent as his or her spouse, 42 
at least in so far as concerns matters coming to 
the knowledge of a spouse through means of the 
marital relation, 43 and it has also been held that 
the testimony is incompetent if such as to affect the 
character of the deceased spouse 44 Where the sur¬ 
vivor is the real party in interest, he or she is com¬ 
petent to testify in his or her own behalf. 45 Where 
the evidence is neither for nor against decedent, 
the surviving spouse is competent. 46 

Evidence as to declarations of deceased spouse 
has been held admissible for 47 or against 48 the 
survivor. 

In a prosecution for homicide, the widow of de¬ 
ceased is competent to testify. 49 

§ 80. - Absolute Divorce or Annulment 

of Marriage 

Generally, an absolute divorce places the former 
spouses in the same position with respect to competency 
as witnesses as though there had been no marriage. 

Although there is a conflict of opinion, the weight 
of authority, as well as of reason, favors the view 


that an absolute divorce places the former spouses 
in the same position with respect to competency 
as witnesses as though there had been no marriage, 
and that each may testify for or against the oth¬ 
er, 50 even as to matters which occurred or came 
to his or her knowledge during the existence of 
the marriage relation, 51 unless such matters are in 
the nature of confidential communications, as dis¬ 
cussed infra §§ 266-275, although there is author¬ 
ity denying the competency of a divorced spouse 
to testify to any matters occurring prior to the 
divorce, 52 at least with respect to matters coming 
to the knowledge of a spouse through means of 
the marital relation, 53 or holding that one spouse is 
incompetent after divorce to testify against the 
other with respect to adultery committed by the 
other prior to divorce. 54 Irrespective of this con¬ 
flict of authorities, the former spouses are com¬ 
petent for or against each other as to matters which 
occurred after the divorce. 55 

Where it appears that a party and a witness were, 
at one time, husband and wife, it must be presumed, 
in the absence of proof to the contrary, that the 
relation still exists. 56 

Where a decree of divorce is not final, 57 as 
where there is a writ of error pending, 58 the status 


Ky.—City of Catlettsburg v. Suther¬ 
land’s Adm’r, 88 S.W.2d 19, 261 Ky. 
635—Beddow’s Adm'r v. Barbour- 
ville Water, Ice & Light Co., 66 S. 
W.2d 821, 252 Ky. 267. 

Mich.—Cain v. Enyon, 49 N.W.2d 72, 
331 Mich. 81. 

N.Y.—Polachek v. New York Life Ins. 
Co., 270 N.Y.S. 884, 151 Misc. 172, 
affirmed 277 N.Y.S. 955, 243 App. 
Div. 692. 

Pa.—Huffman v. Simmons, 200 A. 274, 
131 Pa.Super. 370. 

Wash.—State v. Thorne, 260 P.2d 331, 
43 Wash.2d 47. 

70 C.J. p 124 note 26. 

<42. Pa.—Lineaweaver v. Union Trust 
Co., 6 Pa.Dist. & Co. 636, 73 Pittsb. 
Leg.J. 190. 

70 C.J. p 124 note 29. 

•43. Ill.—Heineman v. Hermann, 52 
N.E.2d 263, 385 Ill. 191. 

Tenn.—Williams v. Frazer, 6 Tenn. 
App. 211. 

70 C.J. p 124 note 30. 

44. W.Va.—Lafferty v. LafCerty, 26 
S.E. 262, 42 W.Va. 783. 

70 C.J. p 124 note 31. 

45. Mo.—Preeland v. Williamson, 
119 S.W. 560, 220 Mo. 217. 

46. Okl.—Filtsch v. Curtis, 234 P.2d 
377, 205 Okl. 67. 

70 C.J. p 124 note 33. 

47. Mo.—Lampe v. St. Louis Brew¬ 
ing Ass'n, 221 S.W. 447, 204 Mo. 


App. 373, certiorari quashed, Sup., 
226 S.W. 579. 

70 C.J. p 125 note 34. 

48. Idaho.—Hess v. Hess, 239 P. 956, 
41 Idaho 359. 

70 C.J. p 125 note 35. 

49. Miss.—McBride v. State, 196 So. 
633, 188 Miss. 620. 

N.J.—State v. McNamara, T84 A. 797, 
185 A. 479, 116 N.J.Law 497, cer¬ 
tiorari denied McNamara v. State 
of New Jersey, 57 S.Ct. 32, 299 U.S. 
568, 81 L.Ed. 419. 

70 C.J. p 125 note 37. 

50. U.S.—Pereira v. U. S., Tex., 74 S. 
Ct. 358, 347 U.S. 1, 98 L.Ed. 435. 

Hoss v. Purinton, C.A Alaska, 229 
F.2d 104, certiorari denied 76 S.Ct. 

547, 350 U.S. 997, 100 L.Ed.- 

U. S. v. Gonella, C.C.A.Pa., 103 F.2d 
123—Yoder v. U. S., C.C.A.Okl., 80 
F.2d 665. 

Ala.—Hughes v. Hughes, 35 So.2d 112, 
250 Ala. 519. 

Ariz.—Corpus Juris cited in Posner 
v. New York Life Ins. Co., 106 P.2d 
488, 491, 56 Ariz. 202. 

Mich.—Cain v. Enyon, 49 N.W.2d 72, 
331 Mich. 81. 

Okl.—Corpus Juris cited in Hafer v. 
Lemon, 79 P.2d 216, 182 Okl. 578. 

De Wolf v. State, 245 P.2d 107, 95 
Okl.Cr. 287. 

Pa.—Commonwealth v. Beddick, 119 
A.2d 590, 180 Pa.Super. 221. 
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Tex.—Calloway v. State, 129 S.W.2d 
646, 137 Tex.Cr. 405. 

Utah.— Corpus Juris cited in State v. 
Musser, 175 P.2d 724, 737, 110 Utah 
534, vacated on other grounds 68 
S.Ct. 397, 333 U.S. 95, 92 L.Ed. 562. 
Wash.—State v. Thorne, 260 P.2d 331, 
43 Wash. 2d 47—State v. Americk, 
256 P.2d 278, 42 Wash.2d 504. 

70 C.J. p 125 note 39. 

51. Ariz.— Corpus Juris cited In 
Posner v. New York Life Ins. Co., 
106 P.2d 488, 491, 56 Ariz. 202. 

70 C.J. p 125 note 40. 

52. Tenn.—Williams ▼. Frazer, 8 
Tenn.App. 211. 

70 C.J. p 125 note 42. 

53. Ill.—Zaremba v. Skurdialis, 70 N. 
E.2d 617, 395 Ill. 437—Heineman v. 
Hermann, 52 N.E.2d 263, 385 Ill. 
191. 

54. Mo.—State v. Williams, 208 S.W. 
283, 202 Mo.App. 536. 

70 C.J. p 125 note 43. 

55. Or.—State v. Leasia, 78 P. 328, 
45 Or. 410. 

70 C.J. p 126 note 44. 

58. Ind.—Woolley v. Turner, 13 Ind. 
253. 

57. Cal.—People v. Livingston, 263 
P. 1036, 88 C.A. 713. 

70 C.J. p 126 note 46. 

58. Tex.—Davis v. State, 257 SW. 
1099, 96 Tex.Cr. 367. 

70 C.J. p 126 note 47. 
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of husband and wife continues as far as concerns 
their competency to testify. During the period 
after rendition of the decree and before a divorce 
becomes effective to change the status of the parties, 
the parties are husband and wife with respect to 
their competency to testify for or against each 
other. 59 

Where decree of divorce is void, husband and 
wife remain such and the usual rules control as to 
incompetency of one to testify for or against the 
other, 60 although it has been held that a decree 
of divorce regular on the face of the record but 
voidable for perjury of the husband securing it may 
not be attacked collaterally by such husband in his 
prosecution for perjury so as to render the evi¬ 
dence of his wife incompetent against him. 61 

Annulment of marriage renders a former spouse 
competent to testify against the other 62 as to every¬ 
thing but communications between them during their 
coverture or supposed coverture. 63 

In a prosecution for homicide , a divorced wife 
of defendant may be permitted to testify for the 
prosecution, 64 even though she had been accused’s 
wife at the time the crime was committed. 65 

§ 81. - Separation of Spouses and Limited 

Divorce 

The Incompetency of husband and wife for or against 
each other is not removed by the fact that they have 
separated and are living apart. 

The incompetency of husband and wife for or 
against each other is not removed by the fact that 
they have separated and are living apart, 66 as where 
they have each contracted an ostensible marriage 


WITNESSES §§ 80-82 

with another, 67 and a divorce a mensa et thoro does 
not render the spouses competent. 68 

§ 82. Nature of Interest and Effect of Testi¬ 
mony on Rights of Witness or Spouse 

a. In general 

b. Character of spouse’s interest 

c. Testimony for or against interest of 

witness 

& Competency for, but not against, 
spouse 

a. In G-eneral 

The incompetency of husband and wife extends only 
to testimony for or against each other, and one spouse is 
competent to testify as to matters not affecting the other. 

The incompetency of husband and wife extends 
only to testimony for or against each other, and one 
spouse is competent to testify as to matters not af¬ 
fecting the other, whether or not the latter is a 
party to the suit or consents to the testimony; 69 
and the rule of the common law did not prohibit 
a husband and wife from testifying in a civil action, 
unless one or the other, or both, were parties, or 
were directly interested in the subject of the ac¬ 
tion. 70 

At common law and under statutes broadly pro¬ 
viding that husband and wife shall be incompetent 
to testify for or against each other, a husband or 
wife is excluded from testifying in the trial of a 
cause in the result of which the other is interested, 71 
irrespective of the character of testimony or of 
its bearing on the relation of husband and wife. 72 
In determining whether the testimony of one spouse 
is ff against” the other within the meaning of regula- 


59. Wis.—Hiller v. Johnson, 154 1ST. 
W. 845, 162 Wis. 19. 

60. Neb.—Garrett v. State, 224 N.W. 
860, 118 Neb, 373. 

70 C.J. p 126 note 50. 

61. Tex.—Laird v. State, 184 S.W. 
810, 79 Tex.Cr. 129, 3 A.L.R. 522. 

70 C.J. p 126 note 51. 

62. Cal.—People v. Godines, 62 P.2d 
787, 17 C.A.2d 721. 

Criminal action or proceeding’ 

Cal.—People v. Godines, supra. 

63. Mont.—State v. Dixson, 260 P. 
138, 80 Mont. 181. 

64. Okl.—De Wolf v. State, 245 P.2d 
107, 95 Okl.Cr. 287. 

65. Okl.—Pittman v. State, Cr., 279 
P.2d 1108. 

66. Ga.—Lively v. State, 173 S.E. 
836, 178 Ga. 693. 

70 C.J. p 126 note 53. 

67. Ky.—West v. Commonwealth, 
240 S.W. 52, 194 Ky. 536. 


68. DeL—Kemp v. Downham, 5 Bel. 
417. 

69. U.S.—Rodli v. Phillippi, 154 F.2d 
139, 33 C.C.P.A., Patents, 865. 

Cal.—Board of Ed. of City of Los An¬ 
geles v. Wilkinson, 270 P.2d 82, 125 
C.A.2d 100. 

Colo.—Boyd v. McElroy, 100 P.2d 624, 
105 Colo. 527. 

Ky.—Perry Bank & Trust Co.’s Liqui¬ 
dating Agent and Special Deputy 
Banking Com’r v. Colwell, 67 S.W. 
2d 465, 252 Ky. 389. 

Okl.—Gantz v. Matthews, 219 P.2d 
631, 203 Okl. 225—Brooks v. Butler, 
87 P.2d 1092, 184 Okl. 414. 

Tenn.—Greenwood v. Maxey, 231 S. 

W.2d 315, 190 Tenn. 599. 

70 C.J. p 126 note 56. 

Determining ownership 

Where a burglary insurance policy 
provides that the insured shall sub¬ 
ject himself and members of his 
household to examination by any rep¬ 
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resentative of the company under 
oath if required and, an action hav¬ 
ing been instituted by a husband on 
such a policy, the company defends 
on the ground that the property lost 
was that of the wife, who was not 
insured, defendant is entitled to take 
the wife’s depositions concerning 
ownership of the property, and is not 
barred from so doing by the act pro¬ 
viding that a wife shall not be per¬ 
mitted to testify against her husband. 
Pa,—Widershain v. Zurich General 
Acc. and Liability Ins. Co., 83 Pa. 
Dist. & Co. 485. 

70. D.C.—Halback v. Hill, 261 F. 
1007, 49 App.D.C. 127. 

70 C.J. p 127 note 57. 

71. Okl.—Inselman v. Cad well, 282 
P. 151, 140 Okl. 55. 

72. Mich.—People v. Zabijak, 280 N, 
W. 149, 285 Mich 164. 

70 C.J. p 127 note 59. 
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tory statutes, the true test is whether a proceeding 
is an adversary one in character, and if the inter¬ 
est of the party litigant seeking to produce the 
spouse’s testimony is antagonistic to that of the oth¬ 
er spouse, the spouse sought to he called as a wit¬ 
ness is incompetent. 73 

Competency for spouse where competent against. 
It has been laid down as a general rule that in all 
cases where one spouse is admissible as a witness 
against the other he or she is competent as a wit¬ 
ness for such other. 74 

b. Character of Spouse’s Interest 

In order to render the husband or wife Incompetent, 
the other spouse must be an actual or real party to the 
suit, and the fact that a spouse has a collateral interest 
in the event of the suit is not sufficient to disqualify the 
other as a witness. 

It has been held that a witness may testify in 
a suit to which his or her spouse is a party, where 
the latter has only a nominal interest in the outcome 
of the suit, 75 even though liable for costs, 76 al¬ 
though other authority is to the contrary. 77 

In order to render the husband or wife incom¬ 
petent, it has been held that the other spouse must 
be an actual or real party to the suit, and that 
the latter’s having a collateral interest in the event 
of the suit is not sufficient to disqualify the wit¬ 
ness. 78 Where, however, the testimony is of a 
character making it against the other spouse, the 
witness spouse may not testify although such other 
spouse is not a party to the proceeding, 79 and a 
husband or wife is not competent in a suit in which 
the other spouse is the real party in interest, al¬ 
though not technically a party, 80 as where the hus¬ 
band, although named a codefendant, is not served 


and does not appear, and his wife is nevertheless, 
excluded from testifying because he is interested 
in the event. 81 

If surety is sued alone , the husband of the prin¬ 
cipal is a competent witness either against, or m 
favor of, the surety. 82 

In criminal cases. Where the spouse of the 
witness is not a party to a prosecution, the witness 
is nevertheless incompetent to testify to facts in¬ 
criminating his or her spouse if the latter is open to- 
possible prosecution, 83 although the witness may 
testify where the testimony does not tend to crim¬ 
inate the spouse, 84 as where the spouse is the vic¬ 
tim and not the perpetrator of the crime, 85 and it 
is no objection to the competency of a witness that 
his or her spouse appears as the prosecuting wit¬ 
ness for the state. 86 One spouse may give testimony 
incriminating the other where the latter has already 
admitted guilt in open court, 87 and after separately 
pleading guilty, voluntary testimony of a husband 
and wife against accused is not incompetent as- 
testimony against each other. 88 Also, in a criminal 
prosecution, the wife of the prosecuting witness is- 
competent to testify on behalf of accused, 89 and the 
wife of the prosecutor is not incompetent to tes¬ 
tify on the ground she is testifying on behalf 
of her husband. 90 A wife is a competent witness 
against a person accused of producing an abortion 
on her at her husband’s command. 91 

Where statute enumerates cases in which wife 
shall not be disqualified in suits prosecuted in the 
name of or against her husband, and then adds a 
proviso “that nothing in this section shall be con¬ 
strued to authorize or permit any married woman 
. . • to testify to any admissions or conversa- 


73. Neb.—Stalcup v. Jepsen, 224 N. 
W. 16, 118 Neb. 240. 

70 C.J. p 127 note 60. 

74. Ala.—Clarke v. State, 23 So. 671, 
117 Ala. 1, 67 Am.S.R. 167. 

70 C.J. p 133 note 31. 

75. Wis.—Robinson v. McGinnis, 130 
N.W. 473, 145 Wis. 476. 

76. Wis.—Robinson v. McGinnis, su¬ 
pra. 

70 C.J. p 127 note 62. 

77. Pa—Commonwealth v. Beck, 7 
Pa.Dist. 399. 

70 C.J. p 127 note 63. 

78. Okl.—Hinds v. Dandee Mfg. Co., 
243 P.2d 992, 206 Okl. 392. 

Pa.—Powell v. Third Nat. Bank & 
Trust Co. of Scranton, 19 A.2d 741, 
144 Pa Super. 480. 

70 C.J. P 127 note 64. 

Gift by decedent 

A wife, not a party to the suit, may 
be a competent witness to prove a 


gift and a delivery by decedent to her 
husband. 

Tenn.—Nashville Trust Co. v. Wil¬ 
liams, 16 Tenn.App. 445. 

79. Pa.—Haas v. Fitzpatrick, 177 A. 
326, 117 PaSuper. 21. 

70 C.J. p 127 note 65. 

80. Okl.—Western Nat. Life Ins. Co. 
v. Williamson-Halsell-Frazier Co., 
131 P. 691, 37 Okl. 213. 

70 C.J. p 128 note 66. 

81. Ill.—Burt Zaiser Co. v. Claussen, 
208 Ill.App. 378. 

70 C.J. p 128 note 67. 

82. N.T.—Deck v. Johnson, 30 Barb. 
283, affirmed 1 Abb.Dec. 497, 2 
Keyes 348. 

83. Tex.—Vickers v. State, 242 S.W. 
1032, 92 Tex.Cr. 182. 

84. R.I.—State v. Deslovers, 100 A. 
64, 40 R.I. 89. 

70 C.J. p 128 note 70. 
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85. Cal.—People v. Raucho, 47 P.2d 
1108, 8 C.A.2d 666. 

N.J.—State v. Caporale, 108 A.2d 841, 
16 N.J. 373. 

Pa.—Commonwealth v. Bitler, 2 A.2d 
493, 133 Pa.Super. 268. 

70 C.J. p 128 note 71. 

86. Ill.—People v. Anderson, 107 N. 
E. 840, 267 Ill. 75. 

70 C.J. p 128 note 72. 

87. Tex.—Vickers v. State, 242 S.W. 

1032, 92 Tex.Cr. 182—Hardin v. 

State, 103 S.W. 401, 51 Tex.Cr. 559. 

88. Pa.—Commonwealth v. Pearl- 
man, 191 A 365, 126 PaSuper. 461. 

89. Okl.—Ponkilla v. State, 99 P.2d 
910, 69 Okl.Cr. 31. 

90. Ga.—Edwards v. State, 189 S.E. 
678, 55 Ga.App. 187. 

91. R.I.—State v. Briggs, 9 R.I. 361, 
11 Am.R. 270. 
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tions of her husband, whether made to herself or to 
third parties,” the purpose of the proviso is to re¬ 
strict the grants contained in the previous provi¬ 
sions of the statute, 92 and such proviso does not 
restrict the common-law right of the wife to testify 
in an action between strangers. 93 

c. Testimony For or against Interest of Wit¬ 
ness 

A husband or wife may testify in support of his or 
her own rights against a third person, even though the 
rights of the spouse are also involved; and, where hus¬ 
band and wife are joint parties in an action, each may 
testify in his or her own behalf, although the testimony 
may inure to the benefit of the other spouse. 

A husband or wife may testify in support of his 
or her own rights against a third person, even 
though the rights of the spouse are also involved, 94 
as in the case of suits involving separate property or 
interests of the spouses, as discussed infra § 97, 
and admissions against the interests of the spouse 
making them are admissible as to the rights of such 
spouse although the other spouse is a party to the 
proceeding. 95 Under statutes expressly permitting a 
wife to defend her character or conduct where, on 
the trial of a civil action brought by the husband, 96 
or a criminal prosecution of the husband, 97 the 
character or conduct of the wife is attacked, she is 
a competent witness in rebuttal, but only with re¬ 
spect to the matter of her character or conduct. 

Joinder of spouses as coparties. Where an inter¬ 
ested person or party is a competent witness for 
or against himself, and where husband and wife 
are joint parties in an action, the testimony or 
declaration of one is permissible notwithstanding the 
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rule forbidding husband and wife to testify for or 
against each other, 98 and each may testify in his 
or her own behalf, although the testimony may 
inure to the benefit of the other spouse, 99 or against 
his or her own interest, although the testimony may 
also militate against the other spouse, 1 at least 
where having a substantial interest in the suit, 2 and 
particularly when the interests of the spouses are 
separate, 3 or where the spouse other than the one 
offered as a witness is merely a formal or nominal 
party, 4 although there is also authority denying the 
competency of either spouse to testify where their 
interests are joint. 5 

A spouse who is a real party in interest has been 
held competent, although not a nominal party. 6 It 
has also been held, however, that where the real 
interest is in one spouse only and the other spouse, 
although joined as a party, has no real interest in 
the action, the latter is not a competent wit¬ 
ness; 7 and in an action against the husband and 
wife for the tort of the latter the husband has been 
held incompetent to testify against the wife. 8 

After dismissal of suit as to one of the spouses he 
or she is no longer competent, 9 although testimony 
given by such spouse before the dismissal may not 
be stricken. 10 Where a wife intervenes in an action 
against her husband she is a competent witness in 
her own behalf. 11 

In an action for personal injuries to wife brought 
by husband and wife, the husband is a competent 
witness for plaintiffs, 12 although there is also au¬ 
thority to the contrary, 13 and according to some, 14 
but not other, 15 authorities the wife is a competent 


92. Mo.—Brown v. Patterson, 124 

S.W. 1, 224 Mo. 639. 

93. Mo.—Brown v. Patterson, supra. 

94. Pa.—Koontz v. Messer, 181 A. 
792, 320 Pa. 487. 

70 C.J. p 128 note 77. 

95. Minn.—Kanne v. Kanne, 138 N. 
W. 25, 119 Minn. 205. 

70 C.J. p 128 note 79. 

96. Pa.—Keath v. Shifter, 37 Pa. 
Super. 573. 

97. Pa.—Commonwealth v. Garan- 
choskie, 96 A 513, 251 Pa. 247. 

70 C.J. p 128 note 81. 

96. Iowa.—Rankin v. Taylor, 214 
N.W. 725, 204 Iowa 384—Chas- 
lavka v. Mechalek, 99 N.W. 154, 
124 Iowa 69. 

99. Ark.—Erwin v. Milligan, 67 S. 

W.2d 592, 188 Ark. 658. 

Ky.—Louisville Times Co. v. Emrich, 
66 S.W.2d 73, 252 Ky. 210. 

Okl.—Brogden v. Billington, 172 P.2d 
832, 197 Okl. 411. 


Pa.—Kerr v. Clements, 25 A.2d 737, 
148 Pa.Super. 378. 

70 C.J. p 129 note 85. 

1. S.D.—Jacobsen v. Andrews, 189 
N.W. 114, 45 S.D. 490. 

70 C.J. p 129 note 86. 

2. Mo.—Rabenau v. Harrell, 213 S. 
W. 92, 278 Mo. 247. 

70 C.J. p 129 note 88. 

3. Iowa.—Rankin v. Taylor, 214 N. 
W. 725, 204 Iowa 384. 

70 C.J. p 129 note 89. 

4. Cal.—Rothschild v. Superior 
Court in and for City and County 
of San Francisco, 293 P. 106, 109 
C.A 345. 

70 C.J. p 130 note 90. 

5. Miss.—Whitney Nat. Bank v. 
Stirling, 170 So. 692, 177 Miss. 325. 

70 C.J. p 130 note 91. 

6 . Wis.—Strong v. Stevens Point, 
22 N.W. 425, 62 Wis. 255. 

70 C.J. p 130 note 92. 
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7. Ind.—Woodward v. Lindley, 43 
Ind. 333. 

70 C.J. p 130 note 93. 

8. Ind.—Bonham v. Keen, 40 Ind. 
197. 

70 C.J. p 130 note 94. 

9. Ill.—Kusch v. Kusch, 32 N.E. 
267, 143 Ill. 353. 

10. Ind.T.—American Express Co. 
v. Lankford, 39 S.W. 817, 1 Ind.T. 
233. 

11. Ark.—Berlin v. Cantrell, 33 Ark. 
611. 

70 C.J. p 130 note 97. 

12. Wis.—Hoverson v. Noker. 19 N. 
W. 382, 60 Wis. 511. 

70 C.J. p 130 note 98. 

13. Mo.—Harrington v. Sedaiia, 12 
S.W. 342, 98 Mo. 583. 

14. U.S.—Union Packet Co. v. 

Clough, Wis., 20 Wall. 528, 22 L. 
Ed. 406. 

70 C.J. p 130 note 1. 

15. Ya.—Norfolk, etc., R. Co. v. 
Prindle, 82 Ya. 122. 
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witness for plaintiffs. In consolidated actions by a 
wife for personal injuries and by a husband for 
loss of his wife's services and the like, the husband 
is a competent witness in support of his own cause 
of action. 16 

Under some statutes husband and wife are ex¬ 
pressly made competent for or against each other in 
actions in which they are joint parties and have a 
joint interest, 17 and competency exists under such 
statutes on compliance with both the statutory re¬ 
quirements 18 although a spouse is incompetent if 
either of these statutory prerequisites is absent. 19 
Under statutes making husband and wife generally 
incompetent as witnesses against each other with¬ 
out consent of the other except that they are com¬ 
petent, inter alia, in cases where husband or wife 
is a party to the record in a suit where title to sep¬ 
arate property of one is involved, or where the title 
to property derived through husband or wife is in 
controversy in opposition to the claim of the other, 
if the interests of husband and wife are not antag¬ 
onistic in the matter being tried, neither may tes¬ 
tify against the other. 20 

Under statutes allowing a party to a civil action 
to compel an adverse party to testify as a witness, 
as on cross-examination or otherwise, where hus¬ 
band and wife are joint parties plaintiff, defendant 
may examine either if he so desires, 21 and, where 
husband and wife are joint parties defendant, plain¬ 


tiff may examine either as to his or her separate 
interest, 22 although testimony of the spouse must 
be restricted to such separate interest and is not 
competent against the other spouse, 23 and, where 
the facts are such that testimony of a wife must 
necessarily operate against her husband, she cannot 
be called even as a witness against herself. 24 

d. Competency for, but Not against, Spouse 

Husband and wife are generally competent for, but 
not against, each other in criminal cases, and a spouse 
who testifies for the other spouse is subject to a full and 
fair cross-examination. 

By way of a relaxation of the common-law rule, 
and under statutes so providing, husband and wife 
are generally competent for, but not against, each 
other in criminal cases, 25 and other statutes extend 
the same rule to civil as well as criminal cases. 26 
Statutes permitting husband and wife to testify for 
each other do not abrogate the common-law rule 
in so far as it made them incompetent against each 
other, 27 although it has been held under a statute 
of this character that when once a wife becomes 
a witness for her husband she is then a witness for 
all purposes, whether for or against; 28 statutes pro¬ 
viding that interest shall not disqualify a witness 
in a civil action do not make a wife competent to 
testify against her husband in his prosecution for a 
crime; 29 under statutes forbidding husband and 
wife to testify against each other, they may testify 


10 . Ark.—St. Louis, I. M. & S. Ry. 
Co. v. McCullough, 142 S.W. 192, 
101 Ark. 254—St. Louis, I. M. & 
S. Ry. Co. v. Raines, 119 S.W. 266, 
90 Ark. 482. 

17. Okl.—Dill v. Maner, 288 P.2d 
385—Hafer v. Lemon, 79 P.2d 216, 
182 Okl. 578—Green v. Blancett, 
66 P.2d 911, 179 Okl. 483. 

70 C.J. p 130 note 4. 

Stating title or ownership 

In action by husband and wife 
against water company for destruc¬ 
tion of residence owned by wife, and 
contents thereof, by fire allegedly 
resulting from company’s failure to 
furnish water for fire-fighting pur¬ 
poses as required by ordinance, hus¬ 
band should not have been permitted 
to testify under guise of ownership 
or joint ownership unless he was in 
fact the owner, and he should have 
been required to state positively 
concerning his title or ownership of 
property. 

Ky.—Prestonsburg Water Co. v. Os¬ 
borne, 111 S.W.2d 664, 271 Ky. 245. 

18 . Okl.—Dill v. Maner, 288 P.2d 
385—Scott v. Nelson, 179 P.2d 116, 
198 Okl. 392—Brogden v. Billing- 
ton, 172 P.2d 332, 197 Okl. 411— 
Ludeman v. Armbruster, 165 P.2d 


835, 19 6 Okl. 452—Green v. Blan¬ 
cett, 66 P.2d 911, 179 Okl. 483. 

70 C.J. p 130 note 5. 

19. Okl.—Abbott v. Nail, 249 P. 928, 
121 Okl. 296. 

70 C.J. p 130 note 6. 

20. Mich.—Turner v. Davidson, 198 
N.W. 886, 227 Mich. 459. 

70 C.J. p 131 note 7. 

21. Cal.—Ex parte Strand, 11 P.2d 
89, 123 C.A. 170. 

70 C.J. p 131 note 9. 

22. La.—Hennen v. Hacker, 32 La. 
Ann. 668. 

Mo.—Strode v. Frommeyer, 91 S.W. 
167, 115 Mo.App. 220. 

23. Mo.—Strode v. Frommeyer, su¬ 
pra. 

24. N.Y.—McCondray v. War die, 26 
Barb. 612, 7 Abb.Pr. 3. 

70 C.J. p 131 note 12. 

25. U.S.—Funk v. U. S., N.C., 54 S. 
Ct 212, 290 U.S. 371, 78 L.Ed. 369, 
93 A.L.R. 1136. 

Ford v. TJ. S., C.A.Tex., 210 F.2d 
313—Price v. United States, C.C.A. 
5, 68 F.2d 133. 

Tex.—Andrews v. State, 179 S.W.2d 
302, 147 Tex.Cr. 155. 

70 C.J. p 131 note 14. 
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Rules formulated by courts or con- 
gross 

Where congress has enacted no 
statute governing admissibility of 
evidence and competency and privi¬ 
leges of witnesses and has specifi¬ 
cally authorized the supreme court 
to prescribe the rules of criminal 
procedure, but the rules did not 
specifically answer the problem pre¬ 
sented, it was open to supreme court 
to say whether the common-law 
rule disqualifying one spouse from 
testifying in criminal cases against 
the other spouse should be abro- 

U.S.—Lutwak v. U. S., Ill., 73 S.Ct. 
481, 344 U.S. 604, 97 L.Ed. 953, 
rehearing denied 73 S.Ct. 726, 345 
U.S. 919, 97 L.Ed. 1352. 

26. Pa.—Berberian v. Allsman, Com. 
PL, 28 Del.Co. 374. 

70 C.J. p 131 note 15. 

27. Miss.—Ulmer v. State, 128 So. 
749, 157 Miss. 807. 

70 C.J. p 131 note 16. 

28. N.H.—Corson v. Murinam, 51 N. 
H. 92 note. 

29. U.S.—Johnson v. U. S., Iowa, 
I 221 F. 250, 137 C.C.A. 106. 
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for each other, 30 but the old rule remains in full 
force and effect so far as to exclude testimony 
against each other ; 31 and statutes expressly permit¬ 
ting one spouse to testify for the other and at the 
same time prohibiting testimony against the other 
are mandatory in character. 32 

A statutory exception permitting testimony in 
prosecution for offense against other spouse 33 does 
not make competent testimony of a third person as 
to declarations of a wife showing that her husband 
committed an offense against her, where such testi¬ 
mony is offered in the husband’s prosecution for an 
offense not against his wife. 34 

Under statutes providing that in criminal cases 
husband and wife shall not subject to exception as 
to certain crimes, be witnesses against each other 
but that they may be witnesses for each other and, 
where appearing, shall be subject to cross-examina¬ 
tion, where it appears from the record that the wife 
of accused would be a material witness in his be¬ 
half, counsel for the state may comment on the 
failure of accused to put his wife on the stand, 35 
although under statutes in other jurisdictions it has 
been held that the failure of accused to call his or 
her spouse is not a proper subject for comment by 
counsel. 36 
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Cross-examination of spouse testifying for hus¬ 
band or wife . Under the rule that husband or wife 
may testify for, but not against, the other, a spouse 
who testifies for the other spouse is subject to a 
full and fair cross-examination in which the marital 
relation cannot shield the witness from any inquiry 
which might properly be made of any other wit¬ 
ness, 37 although the cross-examination cannot be 
extended to new matters about which the witness 
gave no testimony on the examination in chief, so 
as to make the witness testify against his or her 
spouse with respect thereto. 38 

§ 83. Agency of One Spouse for Other 

a. Competency of agent spouse in general 

b. Existence and proof of agency 

c. Character and scope of evidence 

a. Competency of Agent Spouse in General 

Generally, husband and wife are considered compe. 
tent to testify with respect to transactions in which one 
acted as agent for the other. 

Either by virtue of statute 39 or by reason of 
exception to the general common-law rule of ex¬ 
clusion arising from the necessity of the case, 40 
husband and wife are generally considered com¬ 
petent to testify with respect to transactions in 
which one acted as agent for the other, 41 and there 


30. Pa.—Sahms v. Brown, 4 Pa.Co. 
488. 

70 C.J. p 132 note 19. 

31. Pa.—Sahms v. Brown, supra. 

32. Tex.—Norwood v. State, 192 S. 
W. 248, 80 Tex.Cr. 552. 

33. Tex.—Stevens v. State, 150 S.W. 
944, 68 Tex.Cr. 282. 

70 C.J. p 132 note 23. 

34. Tex.—Red v. State, 277 S.W. 
683, 102 Tex.Cr. 263. 

70 C.J. p 132 note 24. 

35. Okl.—Hampton v. State, 123 P. 
571, 7 Okl.Cr. 291, 40 L.R.A..N.S., 
43—Rhea v. Territory. 105 P. 314, 
3 Okl.Cr. 231. 

36. Va.—Little v. Commonwealth, 
127 S.E. 164, 141 Va. 532. 

70 C.J. p 132 note 27. 

37. TJ.S.—Federal Deposit Ins. Corp. 
v. Alter, D.C.Pa., 106 F.Supp. 316. 

Ala.—DeSilvey v. State, 16 So. 2d 
183, 245 Ala. 163. 

Mo.—State v. Howard, 177 S.W. 2d 
616, 352 Mo. 410. 

N.M.—State v. Trujillo, 291 P.2d 315, 
60 N.M. 277. 

N.C.—State v. Tola, 23 S.E.2d 321, 
222 N.C. 406. 

Okl.—Smith v. State, 56 P.2d 429, 
59 Okl.Cr. 83. 

Pa—Commonwealth v. Hartung, 39 
A.2d 734, 166 PaSuper. 176. 

Tex.—Earwood v. State, 275 S.W.2d 
652, 161 Tex.Cr. 171—Nix v. State, 


198 S.W.2d 907, 150 Tex.Cr. 66— 
Williams v. State, 178 S.W.2d 684, 
147 Tex.Cr. 126—Breed v. State, 

152 S.W.2d 764, 142 Tex.Cr. 335— 
Stanfield v. State, 114 S.W.2d 545, 
134 Tex.Cr. 197—Puckett v. State, 
97 S.W.2d 214, 131 Tex.Cr. 242- 
Hill v. State, 97 S.W.2d 202, 131 
Tex.Cr. 161—Hicks v. State, 83 S. 
W.2d 349, 128 Tex.Cr. 595—Pea¬ 
cock v. State, 73 S.W.2d 105, 126 
Tex.Cr. 602. 

70 C.J. p 132 note 29. 

Examination as to prior contradic¬ 
tory statements held proper 

Tex.—Jones v. State, 220 SW.2d 156, 

153 Tex.Cr. 345—Greathouse v. 
State, 184 S.W.2d 144, 147 Tex.Cr. 
639—Huey v. State, 155 S.W.2d 
61, 142 Tex.Cr. 522—Schaffer v. 
State, 135 S.W.2d 717, 138 Tex.Cr. 
333. 

38. Ark.—Dillon v. State, 261 S.W. 

2d 269, 222 Ark. 435. 

Tex.—Jones v. State, 220 S.W.2d 156, 
153 Tex.Cr. 345—Williams v. State, 
178 S.W.2d 684, 147 Tex.Cr. 126— 
Puckett v. State, 97 S.W.2d 214, 
131 Tex.Cr. 242. 

70 C.J. p 133 note 30. 

Knowledge of rule 

Where accused's wife was asked 
on cross-examination if she knew 
that rule of law prevents asking 
anything not inquired about on di¬ 

479 


rect examination, effect of question 
was not the same as though state 
had called wife as witness against 
her husband. 

Tex.—Earwood v. State, 275 S.W.2d 
652, 161 Tex.Cr. 171. 

39. Statute construed 

(1) Purpose of state statute pro¬ 
hibiting husband and wife from 
testifying for or against each other 
or concerning any communication 
during marriage, but providing that 
either shall be allowed to testify for 
the other with respect to any busi¬ 
ness transacted as agent, is to re¬ 
move grounds of incompetency and 
not to increase them. 

T7.S.—Ramsouer v. Midland Valley 
R. Co., C.C.A.Ark., 135 F.2d 101. 

(2) Statute is not applicable to 
dying declaration made by one 
spouse to the other which is offered 
in an action brought by the survivor 
for his own benefit. 

U.S.—Ramsouer v. Midland Valley 
R. Co., supra. 

40. Ala.—Robison v. Robison, 44 
Ala. 227. 

70 C.J. p 134 note 37. 

41. Ark.—Southwestern Greyhound 
Lines v. Wisdom, 95 S.W.2d 904, 
192 Ark. 903. 

Ill.—People v. Williams, 127 N.E.2d 
505, 6 Ill.App.2d 325, affirmed 133 
N.E.2d 268, 8 Ill.2d 140. 
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is authority holding them competent where a prior 
statutory exception permitting testimony as to agen¬ 
cy transactions had been repealed and later statutes 
did not expressly cover the point. 42 Where the stat¬ 
ute makes a spouse competent to testify whenever 
the contract or cause of action was made or trans¬ 
acted with the witness, in no other case may the 
spouse testify. 43 

There is authority, however, under common law 
and statutes declaratory thereof, holding husband 
and wife incompetent to testify for or against each 
other with respect to transactions in which one was 
agent for the other, 44 and under statutes silent as 
to agency but broadly providing that one spouse 
may not be examined for or against the other with¬ 
out the latter’s consent, it has been held that a 
husband may not be examined against his wife’s 
objection even in respect of a transaction in which 
he acted as her agent. 46 

Knowledge and testimony of one or both spouses. 
Under statutes making one but not both spouses 
competent to testify, as construed in the light of 
statutes making one spouse competent to testify in 
respect of an agency transaction for the other, it 
has been held that a husband who has acted as agent 
for his wife may testify as to facts occurring when 
she was not present, although she also testifies in the 
action, 46 that husband and wife may testify only as 
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to agency transactions of which the nontestifying 
spouse lacks personal knowledge, 47 that one but not 
both may testify as to agency transactions, 48 al¬ 
though each may testify as to different parts of the 
same transaction, 49 the rule being that either may 
testify as to facts connected with the agency not 
within the knowledge of the other, 50 but that both 
may not testify with respect to the same facts known 
to both. 61 Authorities in other jurisdictions have 
held that in respect of agency transactions one 
spouse may testify as to facts occurring in the 
presence of the other, 52 and that there is no inhibi¬ 
tion against both testifying. 53 

Death of one spouse does not render the other in¬ 
competent as to matters in which he or she acted as 
agent of decedent. 64 

b. Existence and Proof of Agency 

The fact of agency must be established before testi¬ 
mony of a husband or wife becomes admissible under the 
rule permitting one to testify for or against the other 
where the witness acted as agent for the other spouse. 

Before testimony of a husband or wife becomes 
admissible under the rule permitting one to testify 
for or against the other in respect of transactions in 
which the witness acted as agent for the other 
spouse, the fact of agency must be established, 66 and 
it must be shown that the witness acted as agent 
of his or her spouse in respect of the particular 


Ky.—Triplett v. Stanley, 130 S.W.2d 
45, 279 Ky. 148—Himyar Coal Cor¬ 
poration v. Gordon, 86 S.W.2d 702, 
260 Ky. 709. 

Okl.—Dill v. Maner, 288 P.2d 385— 
Benshoof v. Conn, 229 P.2d 896, 
204 Okl. 390—Broaden v. Billing- 
ton, 172 P.2d 332, 197 Okl. 411— 
Irion v. Griffin, 170 P.2d 226, 197 
Okl. 279—'Federal Life Ins. Co. v. 
Bartlett, 80 P.2d 587, 183 Okl. 

189—Hafer v. Lemon, 79 P.2d 216, 
182 Okl. 578—Green v. Blancett, 66 
P.2d 911, 179 Okl. 483—Bennett v. 
Winfrey, 50 P.2d 363, 173 Okl. 441 
—Federal Storage & Van Co. v. 
Davis, 41 P.2d 113, 171 Okl. 93— 
Hendrix v. Rinehart, 31 P.2d 113, 
167 Okl. 621. 

Pa.—'In re Mount Lebanon Tp„ 79 A. 

2d 670, 168 Pa.Super. 516. 

70 C.J. p 133 note 35. 

42. Kan.—Treiber v. McCormack, 
136 P. 268, 90 Kan. 675, Ann.Cas. 
1915B 943. 

43. Mass.—Bruce v. Mathews, 101 
Mass. 64. 

70 C.J. p 134 note 39. 

44. Ark.—Watkins v. Turner, 34 
Ark. 663. 

70 C.J. p 133 note 33. 


45. S.D.—Schoeneman Bros. Co. v. 
Loffer, 178 N.W. 934, 43 S.D. 233. 

70 C.J. p 133 note 34. 

46. Ky.—Miller v. Jones, 107 S.W. 

783, 32 Ky.L. 1078, modified on 

other grounds 111 S.W. 295, 33 Ky. 
L. 848—Leigh v. Citizens’ Sav. 
Bank, 102 S.W. 233, 31 Ky.L. 251. 

47. Ky.—Taylor-Green Gas Co. v. 
Stearman, 89 S.W.2d 305, 262 Ky. 
61—Distad v. iEtna Casualty & 
Surety Co., 67 S.W.2d 24, 252 Ky. 
326. 

70 C.J. p 134 note 42. 

48. Ky.—Distad v. JEtna Casualty 
& Surety Co., 67 S.W.2d 24, 252 
Ky. 326. 

70 C.J. p 134 note 43. 

49. Ky.—Taylor-Green Gas Co. v. 
Stearman, 89 S.W.2d 305, 262 Ky. 
61. 

70 C.J. p 135 note 44. 

50. Ky.—Edwards v. Citizens’ Sav. 
Bank of Paducah, 51 S.W. 2d 661, 
244 Ky. 508—Logsden v. Stern, 77 
S.W. 927, 117 Ky. 217, 25 Ky.L. 
1649. 

51. Ky.—Taylor-Green Gas Co. v. 
Stearman, 89 S.W.2d 305, 262 Ky. 
61. 

70 C.J. p 135 note 46. 
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52. Okl.—Western Nat. Life Ins. 
Co. v. Williamson-Halsell-Frasier 
Co., 131 P. 691, 37 Okl. 213. 

70 C.J. p 135 note 47. 

53. Ark.—Gunter v. Earnest, 56 S. 
W. 876, 68 Ark. 180. 

70 C.J. p 135 note 48. 

54. Ill.—Robnett v. Robnett, 43 Ill. 
App. 191. 

Mo.—Reed v. Crissey, 63 Mo.App. 
184. 

55. Ark.—Southwestern Greyhound 
Lines v. Wisdom, 95 S.W.2d 904, 
192 Ark. 903—Fletcher v. Dunn, 
67 S.W.2d 579, 188 Ark. 734. 

Okl.—Harrison v. Fugatt, 65 P.2d 
1200, 179 Okl. 367—City of Bristow 
v. Schmidt, 40 P.2d 656, 170 Okl. 
338. 

70 C.J. p 135 note 51. 

Agency sufficiently shown 
Okl.—Barry v. Orahood, 132 P.2d 
645, 191 Okl. 618. 

70 C.J. p 135 note 51 [b]. 

Agency not sufficiently shown 

Ill,—Dunn v. Heasley, 30 N.E.2d 628, 
375 Ill. 43. 

Browder v. Beckman, 275 Ill. 
App. 193. 

Okl.—Dill v. Maner, 288 P.2d 385. 
70 C.J. p 135 note 51 [c]. 
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facts or transactions as to which testimony is 
sought, 56 and, where a husband acts for himself 
and later assigns his claim to his wife, the husband 
does not become competent to testify to transactions 
occurring before he became his wife’s agent under 
the assignment. 57 

Thus, one spouse does not become competent to 
testify as agent of the other merely because con¬ 
versing with a third person without transacting any 
business, 58 because present when the transaction 
took place, 59 because in charge of property at the 
time of its destruction, 60 because of performance 
of ministerial acts for the consort falling short of 
actual business agency, 61 or because of an unau¬ 
thorized assumption of agency. 62 

Competency of spouse to prove agency . It is gen¬ 
erally held that the fact of agency may be proved by 
the testimony of the husband or wife, 63 although 
there is authority to the effect that since competency 
of a spouse is conditioned on existence of agency, 
the spouse may not testify to the agency, 64 and one 
spouse has been held incompetent to deny agency 
for the other. 65 


c. Character and Scope of Evidence 

The testimony of one spouse as agent of the other 
must be limited to matters within the scope of the 
agency, although the agent spouse is competent to testify 
to all matters which fall within the scope of his or her 
agency. 

To be admissible under the rule making one spouse 
a competent witness in respect of transactions as 
agent of the other, the testimony must be limited 
to matters within the scope of the agency, 66 al¬ 
though the agent spouse is competent to testify to 
all matters which, under the facts, fall within the 
scope of his or her agency, 67 such as accounts, 68 
adjustment of insurance loss, 69 delivery of chattels 70 
or instruments, 71 execution of contracts, 72 medical 
treatment, 73 moving of goods, 74 payment, 75 rental 
of property, 76 service of process, 77 telephone con¬ 
versations, 78 and value. 79 

Antenuptial agency. A wife who acted as her 
husband’s agent before their marriage may testify 
as to her transactions in that capacity. 80 

§ 84. Consent of Spouse or Witness 

Under some statutes consent governs competency, 
one spouse being competent to testify with the consent 


66. Okl.—Oklahoma Natural Gas 
Co. v. Crenshaw, 217 P. 370, 91 
Okl. 269. 

70 C.J. p 135 note 52. 

57. Ky.—Prestonsburg Superior Oil 
Gas Co. v. Wheeler, 284 S.W. 409, 
410, 215 Ky. 85. 

58. Ill.—Bonk Bros. Coal, etc., Co. 
v. Stroetter, 82 N.E. 250, 229 Ill. 
134. 

59. Okl.—Dill v. Maner, 288 P.2d 
385. 

70 C.J. p 135 note 55. 

Acting- for himself 

In the trial of a civil action, the 
wife of a party may not qualify as a 
witness for her husband by claiming 
to have acted as the agent of the 
husband concerning transactions in 
which he was, at the time, present 
and acting for himself. 

Okl.—Bill v. Maner, supra—Buchan¬ 
an v. Heeney, 30 P.2d 165, 167 
Okl. 450. 

60. Mo.—Connecticut Fire Ins. Co. 
v. Chester, P. & Ste. G. R. Co., 153 
S.W. 544, 171 Mo.App. 70. 

70 C.J. p 136 note 56. 

61. Mo.—Senaca Co. v. Ellison, 208 
S.W. 103, 203 Mo.App. 179. 

70 C.J. p 136 note 57. 

62. Ind.—Case v. Colter, 6$ Ind. 
336. 

Okl.—Oklahoma Natural Gas Co. v. 

Crenshaw, 217 P. 370, 91 Okl. 269. 
70 C.J. p 136 note 58. 
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63. Okl.—Irion v. Griffin, 170 P-2d 
226, 197 Okl. 279. 

70 C.J. p 136 note 59. 

Testimony under oath 
Wife was not incompetent to tes¬ 
tify to facts showing her authority 
to sign her husband's name to as¬ 
signment of her interest in claim 
for damages to others, since rule 
that agency cannot be established by 
agent's declarations does not apply 
to agent's testimony given under 
oath at trial of cause. 

Tex.—Yellow Cab Co. v. McCloskey, 
Civ.App., 82 S.W.2d 1042, error 
dismissed. 

64. Vt.—Sanborn v. Cole, 22 A. 716, 
63 Vt. 590, 14 L.H.A. 208. 

70 C.J. p 136 note 60. 

65. Ark.—Miller v. Hammock, 132 
S.W, 1000, 97 Ark. 11. 

70 C.J. p 136 note 61. 

66. Ky.—Kelemen v. Citizens’ Bank 
of Cumberland's Liquidating 
Agent, 82 S.W.2d 355, 259 Ky. 292. 

70 C.J. p 136 note 63. 

67. Ky.—Brooks v. New Albany & 
D. Electric Ry. Corp., 132 S.W.2d 
777, 280 Ky. 157—Kelemen v. Citi¬ 
zens’ Bank of Cumberland’s Liqui¬ 
dating Agent, 82 S.W.2d 355, 259 
Ky. 292. 

70 C.J. p 137 note 64. 

68. Ark.—Anthony v. Pennington, 
34 S.W.2d 219, 182 Ark. 1039. 

Ky.—W. W. Woodruff Hardware Co. 
v. Wender Blue Gem Coal Co., 132 
S.W. 401, 141 Ky. 210. 
i 70 C.J. p 137 note 65. 
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69. Ark.—Fidelity-Phenix Fire Ins. 
Co. v. Friedman, 174 S.W. 215, 117 
Ark. 71. 

70. Mo.—Mitchell v. Violette, App., 
221 S.W. 777. 

70 C.J. p 137 note 67. 

71. Okl.—Burnett v. Grubbs, 242 P. 
1035, 115 Okl. 302. 

72. Pa.—Galligan v. Heath, 103 A. 
878, 260 Pa. 457. 

70 C.J. p 137 note 69. 

73. Mo.—Lyle v. Andalaft, 165 S.W. 
1146, 178 Mo.App. 172. 

70 C.J. p 137 note 70. 

74. Mo.—Collier v. Langan & Tay¬ 
lor Storage & Moving Co., 127 S.W. 
435, 147 Mo.App. 700. 

70 C.J. p 137 note 71. 

75. Okl.—Benshoof v. Conn, 229 P. 
2d 896, 204 Okl. 390. 

70 C.J. p 137 note 72. 

76. Ill.—Flaherty v. Murphy, 126 
N.E. 553, 291 Ill. 595. 

70 C.J. p 137 note 73. 

77. Ark.—Crawley v. Neal, 238 S. 
W. 1054, 152 Ark. 232. 

70 C.J. p 137 note 74. 

78. Okl.—Brownell v. Moorehead, 
165 P. 408, 65 Okl. 218. 

70 C.J. p 137 note 75. 

79. Mo.—Hockaday v. Gilhaxn, 226 
S.W. 991, 206 Mo.App. 132. 

70 C.J. p 137 note 76. 

80. Mo.—Teckenbrock v. McLaugh¬ 
lin, 25 Mo.App. 524. 
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of the other, but not otherwise, although consent is un¬ 
necessary where the testimony of one spouse is not in a 
legal sense for or against the other spouse. 

In the absence of a statute to the contrary, consent 
of the spouses does not legalize the testimony of 
one for or against the other. 81 Under statutes pro¬ 
viding that in criminal actions, where husband or 
wife is the party accused, neither shall be compelled 
or allowed to testify unless by consent of both, 
subject to certain exceptions, the “consent” re¬ 
ferred to is an active consent, 82 and not such con¬ 
sent as may be implied from the mere fact that one 
spouse has testified. 83 

Under some statutes consent governs competency, 
one spouse being competent to testify with the con¬ 
sent of the other, but not otherwise, 84 although con¬ 
sent is unnecessary where the testimony of one 
spouse is not in a legal sense for or against the 
other spouse. 85 

Consent of the other spouse making husband or 
wife a competent witness under the statute may be 
express, 86 and, according to some authorities, must 
be express, as such authorities hold an implied con¬ 


sent insufficient. 87 Other authorities take the view 
that consent may be either express or implied, 88 
that a spouse who is present in court when the 
other spouse is offered as a witness and testifies, 
and who does not object, is presumed to have con¬ 
sented, 89 and that one spouse who calls the other 
as a witness thereby consents that the latter shall 
testify; 90 and, where testimony given by one spouse 
is in favor of the other, it has been held that, in the 
absence of express consent or objection, there is an 
implied consent of the spouse favored making the 
testimony properly admitted. 91 

Where one spouse is insane and thus incapable of 
consenting, the other may not testify. 92 

A spouse may expressly waive the disqualification 
of the other spouse to testify, 93 and under a statute 
providing that “husband or wife shall in no case 
be a witness for or against the other” and, in a sub¬ 
sequent section, that “the prohibitions in the preced¬ 
ing sections do not apply to cases where the party in 
whose favor the respective provisions are enacted, 
waives the rights thereby conferred,” where one 
spouse waives his or her right to the exclusion of 


81. Mich.—Knickerbocker v. Worth¬ 
ing, 101 N.W. 540, 138 Mich. 224. 

70 C.J. p 138 note 80. 

82. Or.—State v. Mageske, 227 P. 
1065, 249 P. 364, 119 Or. 312- 
State v. McGrath, 57 P. 321, 35 
Or. 109. 

83. Or.—State v. Mageske, 227 P. 
1065, 249 P. 364, 119 Or. 312. 

84 . U.S.—Olender v. U. S., C.A.Cal., 
210 F.2d 795, 42 A.L.R.2d 736. 

Cal.—Hagen v. Silva, 293 P.2d 143, 
139 C.A.2d 199. 

Minn.—State v. Feste, 285 N.W. 85, 
205 Minn. 73. 

Mies,—Outlaw v. State, 43 So. 2d 
661, 208 Miss. 13. 

Wash.—State v. Clark, 173 P.2d 189, 
26 Wash.2d 160—State v. McGinty, 
126 P.2d 1086, 14 Wash.2d 71. 

70 C.J. p 138 note 83. 

Judicial proceeding 

Statute limiting rights of spouses 
to testify against one another re¬ 
lates only to testimony under oath 
by a spouse as a witness in a judi¬ 
cial proceeding. 

Minn—State v. Schifsky, 69 N.W.2d 
89, 243 Minn. 533. 

Code to he considered 

In determining whether wife of 
one accused of murder was compe¬ 
tent without husband's consent, to 
testify against him before grand 
jury, court was required to consider 
pertinent provisions of code of crim¬ 
inal procedure only, since such code 
was complete without reference to 
code of civil procedure. 


Alaska.—U. S. v. Beaver, 8 Alaska 
83. 

Grand jury proceeding 

Statute prohibiting wife from tes¬ 
tifying against husband without 
consent of both of them in criminal 
action, where husband is party ac¬ 
cused, does not prohibit wife from 
testifying against husband without 
his consent before grand jury con¬ 
sidering his indictment for murder, 
since grand jury proceeding was not 
a criminal action. 

Alaska.—U. S. v. Beaver, supra. 

Persuading witnesses to he absent 

State was properly permitted to es¬ 
tablish that accused and his wife 
attempted to persuade witnesses for 
the state to be absent from trial 
notwithstanding accused in order to 
refute such evidence was required 
to put his wife on the witness stand 
since accused was not directly or 
indirectly deprived thereby of his 
privilege not to have wife examined 
against his will. 

Wash.—State v. Kosanke, 160 F.2d 
541, 23 Wash.2d 211. 

85. Cal.—Sylvester v. Kirkpatrick, 
180 P.2d 36, 79 C.A.2d 443. 

70 C.J. p 138 note 84. 

Disclaimer of interest 

(1) Where both spouses are par¬ 
ties defendant, but one of them has 
disclaimed either expressly or vir¬ 
tually any interest in property sub¬ 
ject to suit, spouse disclaiming be¬ 
comes nominal and not real party 
in interest, and cannot invoke pro¬ 
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hibition against admission of testi¬ 
mony from other spouse. 

Cal.—Hagen v. Silva, 293 P.2d 143, 
139 C.A.2d 199. 

(2) In action to quiet title, where 
both husband and wife filed dis¬ 
claimers, wife could not object to 
interrogation of husband as an ad¬ 
verse party on theory that her 
husband's testimony would be either 
“for or against her" within statute 
precluding examination of a spouse 
without the other spouse’s consent 
Cal.—Sylvester v. Kirkpatrick, 180 
P.2d 36, 79 C.A.2d 443. 

86. Nev.—Rehling v. Brainard, 144 
P. 167, 38 Nev. 16, Ann.Cas.l917C 
656. 

70 C.J. p 138 note 86. 

87. Mich.—People v. Werner, 195 N. 
W. 697, 698, 225 Mich. 18. 

70 C.J. p 138 note 87. 

88. Cal.—People v. Rulia Singh, 188 
P. 987, 182 C. 457. 

89. Cal.—People v. Rulia Singh, su¬ 
pra. 

70 C.J. p 138 note 89. 

90. Wash.—Columbia, etc., R. Co. v. 
Hawthorne, 19 P. 25, 3 Wash.T. 
353, reversed on other grounds 12 
S.Ct. 591, 144 U.S. 202, 36 L.Ed. 
405. 

91. Utah.—Murphy v. Ganey, 66 P. 
190, 23 Utah 633. 

92. Cal.—Falk v. Wittram, 52 P. 707, 
120 Cal. 479, 65 Am.S.R. 184. 

93. Miss.—Clark v. State, 180 So. 
602, 181 Miss. 455. 
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the other, the latter is competent, whether offered 
for or against his or her spouse. 94 

Under statutes permitting a wife to testify only 
with her husband’s consent, it is objectionable 
practice for the state in a criminal case to call 
a wife to testify against her husband, and thereby 
compel him to object which may prejudice the jury 
against him, 95 or to comment on the failure of ac¬ 
cused to call his wife. 96 

Cross-examination. Where a spouse consents to 
the other spouse’s testifying in his or her favor, the 
witness may be cross-examined as to any matter 
germane to the direct testimony. 97 

Consent of witness. Under a statute providing 
that on the trial of any indictment a married 
woman shall be admitted to testify against her hus¬ 
band when she is the complainant against him, if 
she shall offer herself as a witness, where a wife 
had the matter of her husband’s perjury called to the 
attention of the prosecutor and then appeared be¬ 
fore the grand jury under subpoena and testified 
against him, she was the “complainant against,” 
within the meaning of the statute, 98 and, where she 
desired to do so, could testify against him at his 
subsequent trial on the indictment. 99 Under a stat¬ 
ute providing that the husband or wife of defendant 
in a criminal prosecution offering himself or herself 
as a witness shall not be excluded from testifying be¬ 
cause of the marital relationship, a wife offering 
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herself as a witness may and must testify as fully 
as though the relation did not exist. 1 

A statute providing that the husband and wife 
“may” testify either for or against each other in 
criminal cases, but shall not be compelled to do so, is 
sufficient to change the common law, 2 and under 
such statute the witness spouse has an election to 
testify, 3 and a wife may testify against her husband 
over his objection if she so desires, 4 although until 
the election is made neither is a competent wit¬ 
ness, 5 and a spouse may not be compelled to testi¬ 
fy; 6 and, where the evidence of a wife is clearly 
the result of duress exercised by the prosecutor, it 
is inadmissible. 7 

Consent of other spouse is not required where 
statute makes the witness spouse competent on his 
or her own consent. 8 Under statutes providing that 
no person shall be incompetent to testify in a crim¬ 
inal case by reason of being the husband or wife of 
accused, and that no husband or wife of an accus¬ 
ed shall be required to testify except as a witness 
on behalf of accused, the spouse of an accused may 
voluntarily testify as against objection by accused. 9 

§ 85. Compelling Testimony 

Under some statutes, one spouse is competent but not 
compellable to testify for or against the other. 

Under some statutes, one spouse is competent but 
not compellable to testify for or against the other, 10 


94. Iowa.—Russ v. The War Eagle, 
14 Iowa 363. 

95. Wash.—State v. McGinty, 126 
P.2d 1086, 14 Wash.2d 71. 

70 C.J. p 139 note 94. 

96. Cal.—People v. Terramorse, 157 
P. 1134, 30 C.A. 267. 

70 C.J. p 139 note 95. 

97. Puerto Rico.—People v. Rios, 34 
Puerto Rico 519. 

98. N.J.—State v. Snyder, 107 A. 
167, 93 N.J.Law 18, affirmed 109 
A. 925, 94 N.J.Law 262. 

99. N.J.—State v. Snyder, supra. 

70 C.J. p 139 note 99. 

1. R.I.—State v. Kenyon, 26 A. 199, 
18 R.I. 217. 

70 C.J. p 139 note 1. 

2. Ala.—McCoy v. State, 129 So. 21, 
221 Ala. 466. 

3. Ala. — De Bardeleben v. State, 77 
So. 979, 16 Ala.App. 367, certiorari 
denied 78 So. 877, 201 Ala. 523. 

4. Ala.—McCoy v. State, 129 So. 21, 
221 Ala. 466. 

5. Ala.—De Bardeleben v. State, 77 
So. 979, 16 Ala.App. 367, certiorari 
denied 78 So. 877, 201 Ala. 523. 

6 . Ala.—McCoy v. State, 129 So. 21, 
221 Ala. 466. 


De Bardeleben v. State, 77 So. 
979, 16 Ala.App. 367, certiorari de¬ 
nied 78 So. 877, 201 Ala. 523. 

7. Ala.—Taylor v. State, 147 So. 647, 
25 Ala.App. 408. 

70 C.J. p 139 note 7. 

8. Del.—State v. Lynch, 128 A. 565, 
32 Del. 600. 

70 C.J. p 139 note 9. 

9. Kan.—State v. Ralston, 289 P. 
409, 131 Kan. 138. 

70 C.J. p 139 note 10. 

10. U.S.—Olender v. U. S., C.A.Cal„ 
210 F.2d 795, 42 A.L.R.2d 736. 

Ala.—Smitherman v. State, 85 So.2d 
427—Naugher v. State, 1 So.2d 294, 
241 Ala. 91. 

Jordan v. State, 5 So.2d 110, 30 
Ala.App. 313—Berry v. State, 175 
So. 407, 27 Ala.App. 507, certiorari 
denied 175 So. 412, 234 Ala. 414. 

Cal.—People v. Wilkes, 284 P.2d 481, 
44 C.2d 679. 

Grace v. Carpenter, 108 P.2d 701, 
42 C.A.2d 301. 

D.C.—Commercial Credit Co. v. Mc- 
Reynolds, 68 F.2d 990, 63 App.D.C. 
42. 

Ga.—Hardin v. State, 47 S.E.2d 745, 
203 Ga. 641. 


Mo.—State v. Dunbar, 230 S.W.2d 
845, 360 Mo. 788. 

70 C.J. p 139 note 12. 

Refusal prerogative of witness 

(1) Neither husband nor wife can 
be compelled to testify for or against 
the other, but refusal to do so is pre¬ 
rogative of witness. 

Ky—Coffey v. Commonwealth, 256 S. 
W.2d 379—Hall v. Commonwealth, 
215 S.W.2d 840, 309 Ky. 74. 

(2) In prosecution for assault and 
battery on accused's wife, privilege 
of wife to refuse to testify belonged 
to wife, and not to accused. 

Md.—Raymond v. State ex rel. Youn- 
kins, 72 A.2d 711, 195 Md. 126. 

Necessity of informing spouse 

(1) Court is not required to inform 
wife of defendant that she is not re¬ 
quired to testify against him if she 
does not want to. 

Kan.—Miller v. Hudspeth, 192 P.2d 
147, 164 Kan. 688. 

(2) Where wife was competent 
witness, failure of court to advise 
her that it was her free choice as to 
whether she would testify against de¬ 
fendant was not error. 

Md.—Raymond v. State ex rel. Youn- 
kins, 72 A.2d 711, 195 Md. 126. 
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although the purpose of statutes making husband and 
wife competent but not compellable to testify for or 
against each other is to remove grounds of incompe¬ 
tency rather than to increase them, 11 and, where a 
spouse would have been a competent witness gen¬ 
erally or at common law, he or she remains compe¬ 
tent under statutes of this character; 12 but in the 
absence of such a provision a spouse who is com¬ 
petent may be compelled to testify, 13 and in a pro¬ 
ceeding between third persons in which the husband 
would be competent and compellable to testify, the 
wife may be compelled to testify. 14 

Bringing a spouse into court for the purpose of 
identification is not requiring such spouse to testify 
for or against the other. 15 Under statutes making 
a husband or wife incompetent to testify for or 
against the other without such other’s consent, where 
husband and wife are sued jointly, and the husband 
by answer disclaims any interest in the subject-mat¬ 
ter of the suit, plaintiff may examine the wife as an 
adverse party, under an applicable statute, without 
consent of the husband. 16 

Statutes permitting a party to call an adverse 
party as though for cross-examination have been 
construed as permitting one spouse to call the other 
when an adverse party, 17 at least in the discretion 
of the trial court. 18 There is also authority holding 
that, where the rights of a party to a civil action 


wherein, either with or against him, a husband and 
wife are also parties, may depend on the testimony 
of either, such party may compel either of them to 
testify as a witness, although such testimony must 
necessarily affect the rights of the other, 19 and even 
though this view is opposed by cases holding that 
a statute authorizing one party to require an adverse 
party to testify does not apply so as to enable a 
party, to whom husband and wife are opposed, to 
compel either to testify. 20 

Where a spouse is incompetent to testify against 
the other spouse, he or she may not be compelled to 
do so at the instance of a third person. 21 

Compellable by accused, although not by state. 
Under statute it has been held that a witness whose 
spouse is on trial for a criminal offense may be com¬ 
pelled to testify at the instance of accused, 22 but 
not of the state, 23 and that the prosecutor may com¬ 
ment on the failure of accused to call such witness 
to the stand. 24 

§ 86. Indirect Testimony 

Generally, where a husband or wife Is Incompetent, 
third persons will not be permitted to testify to his or 
her acts or statements with reference to the matter under 
investigation, and one spouse may not be permitted to 
testify, indirectly, against the other spouse. 

Generally speaking, where a husband or wife is 
incompetent, the rule cannot be evaded by allowing 


Presence and silence of accused 

In murder prosecution, allowing in 
evidence of clothes showing human 
blood stains and which accused ad¬ 
mitted wearing on day of murder was 
not an unlawful requiring of ac¬ 
cused's wife to testify against him 
where on request of police officers at 
his home, wife freely delivered the 
clothes to officers and accused was 
present when the clothes were ob¬ 
tained and said nothing. 

Ga.—Parks v. State, 46 S.E.2d 504, 

203 Ga. 302. 

Instruction not to oonsider admission 

Testimony of chief of police that 
accused admitted that her husband 
had handed her stolen money when 
they were about to be arrested and 
that she threw it out jail window was 
not objectionable in prosecution of 
husband and wife for theft on ground 
that wife was thereby compelled to 
be a witness against her husband, 
where wife was acquitted and trial 
court instructed jury not to consider 
admission as evidence against any 
other person accused. 

La.—State v. Smith, 28 So.2d 487, 210 

La. 891. 

“Proceedings” in which wife may 
not be compelled to testify against 
husband, include interrogatories in 
garnishment proceedings. 


D.C.—Commercial Credit Co. v. Mc- 
Reynolds, 68 F.2d 9 90, 63 App.D.C. 
42. 

Second wife in bigamy trial 

Theory on which a second wife is 
compelled to testify in a bigamy tri¬ 
al is that she is not legally the wife 
of accused once it is established that 
he has a lawful wife still living. 

D.C.—Matz v. U. S., 158 F.2d 190, 81 
U.S.App.D.C. 326. 

11. D.C.—Halback v. Hill, 261 F. 
1007, 49 App.D.C. 127. 

Voluntary disclosure 

Under statute providing that spous¬ 
es should not be compelled to disclose 
confidential communications made 
during marriage, testimony of wife, 
in action for maintenance and sup¬ 
port, as to such communications was 
admissible, since statute did not ren¬ 
der voluntary disclosure incompetent, 
and modified common-law rule that 
one spouse could not be witness 
against the other. 

NT.C.—Hagedorn v. Hagedorn, 189 S.E. 
507, 211 NT.C. 175. 

12. La.—State v. Brittain, 104 So. 
185, 158 La. 400. 

70 C.J. p 139 note 14. 

13. Me.—State v. Black, 63 Me. 210. 
70 C.J. p 139 note 15. 
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14. N.V.—Copous v. Kauffman, 8 
Paige 683. 

15. U.S.—Hilliard v. U. S., C.C.A.Va., 
121 F.2d U92, certiorari denied 62 S. 
Ct. Ill, 314 U.S. 627, 86 L.Ed. 503. 

Ga.—Mims v. State, 60 S.E.2d 373, 
207 Ga. 118. 

Tex.—Davis v. State, 268 S.W.2d 152, 
160 Tex.Cr. 138—Jackson v. State, 
126 S.W.2d 965, 136 Tex.Cr. 574. 

16. Colo.—Horn v. Hurwitz, 231 P. 
1116, 76 Colo. 389. 

70 C.J. p 140 note 18. 

17. Idaho.—Mabbett v. Mabbett, 202 
P. 1057, 34 Idaho 611. 

18. Iowa.—Lindsay v. Lindsay, 178 
N.W. 384, 189 Iowa 326. 

19. Ind.—Sutherland v. Hankins, 56 
Ind. 343. 

70 C.J. p 140 note 22. 

20. Colo.—Jasper v. Bicknell, 191 P. 
115, 68 Colo. 308. 

70 C.J. p 140 note 24. 

21 . Iowa.—Meikle v. Hobson, 149 N. 
W. 865, 167 Iowa 666. 

70 C.J. p 140 note 25. 

22 . La.—State v. Todd, 136 So. 76, 
173 La. 23. 

23. La.—State v. Todd, supra. 

24. La.—State v. Todd, supra. 
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third persons to testify to his or her acts or state¬ 
ments with reference to the matter under investiga¬ 
tion, 25 as by admitting evidence of the declarations 
of one spouse not made in the presence of the 
other, 26 and one spouse may not be permitted to 
testify, indirectly, against the other spouse. 27 

It has been held that the testimony of strangers 
to the marital union is competent, although the 
facts related in their testimony were discovered by 
them as a result of extrajudicial and voluntary dis¬ 
closures of a spouse who would have been an in¬ 
competent witness, 28 that a third person may testify 
to conversations, between husband and wife, which 
the witness has overheard, 29 or as to statements of 
one spouse to another falling short of admissions and 
explanatory of subsequent conduct of a spouse on 
trial, 30 that evidence concerning declarations of a 
spouse is admissible to explain the conduct of a 
third person, 31 that strangers may testify with re¬ 
spect to acts of defendant’s spouse. 32 

On the other hand, there is also authority to the 
contrary 33 that, where husband and wife acted 
together in the commission of a crime, the acts 
or declarations of one may be introduced in evi¬ 
dence against the other on the testimony of third 


persons, 34 that an instrument bearing the wife’s in¬ 
dorsement may be admitted in evidence against the 
husband where her connection with such instrument 
is immaterial to the case, 35 that admitting testi¬ 
mony as to the acts and declarations of a wife as 
a co-conspirator with him does not violate the rule 
that a wife may not testify against her husband, 36 
and that, where a garment indicating a husband’s 
commission of a crime is found by officers in his 
house, it may be introduced in evidence as against 
the unfounded contention that it was in the custody 
of the wife and therefore inadmissible as requiring 
the wife to testify against the husband. 37 

Antenuptial statement . It has been held that a 
third person may testify to a statement made before 
marriage by one spouse concerning the other. 38 

Confession of accused husband is not inadmis¬ 
sible on the theory that to admit it is equivalent to 
letting his wife testify against him where such con¬ 
fession was made by accused because his wife had 
previously told officers what her husband had told 
her about the crime. 39 

Accused in criminal prosecution may testify to 
statements made by his wife, and material to his de- 


25. Ark.—Jenkins v. State, 103 S.W. 
2d 37, 193 Ark. 842. 

Ga.—Seymour v. State, 77 S.E.2d 519, 
210 Ga. 21. 

Miss.—Smith v. State, 10 So. 2d 352, 
193 Miss. 474. 

Wash.—State v. Clark, 173 F.2d 189, 
26 WasE.2d 160. 

70 C.J. p 140 note 30. 

Specimen of handwriting- of ac¬ 
cused's wife obtained when she ap¬ 
peared before sheriff and prosecuting- 
attorney before trial in response to 
subpoena was inadmissible in prose¬ 
cution of husband for uttering forged 
title-retaining notes to show guilty 
knowledge that notes were forgeries, 
since wife was thereby required indi¬ 
rectly to give evidence against hus¬ 
band in a case not within any statu¬ 
tory exception to common-law rule. 
Ark.—Taylor v. State, 251 S.W.2d 588, 
220 Ark. 953. 

Securing witnesses to refute spouse 

In prosecution for murder, it was 
improper for state to prove accused's 
wife was actively participating in 
securing witnesses to refute his tes¬ 
timony. 

Tex.—Davis v. State, 268 S.W.2d 152, 
160 Tex.Cr. 138. 

26. Ky.—Turk v. Commonwealth, 38 
S.W.2d 937, 239 Ky. 55. 

N.C.—State v. Reid, 101 S.E. 104, 178 
N.C. 745. 

27. Tex.—Davis v. State, 146 S.W.2d 
994, 140 Tex.Cr. 597. 


Aiding prosecution 

In trial for assault to murder, 
where accused offered testimony, 
tending to support his contention 
that he intended to kill injured man 
because he was too intimate with 
accused's wife and to cast reflection 
on her chastity, permission of wife 
to come into court room, in violation 
of rule under which witnesses were 
placed, sit beside district attorney, 
and prompt him in questioning wit¬ 
nesses, was error, as equivalent to 
allowing her to testify against ac¬ 
cused. 

Tex.—Davis v. State, supra. 

28. Minn.—State v. Schifsky, 69 N. 
W.2d 89, 243 Minn. 533. 

70 C.J. p 140 note 32. 

29. Ark.—Sutton v. State, 122 S.W. 
2d 617, 197 Ark. 686. 

Ga.—-Kennedy v. State, 11 S.E.2d 179, 
191 Ga. 22—Hudson v. State, 113 S. 
E. 519, 153 Ga. 695. 

Echols v. State, 74 S.E.2d 128, 87 
Ga.App. 399—Barbour v. State, 18 
S.E.2d 40, 66 Ga.App. 498. 

Pa.—Baranofsky v. Weiss, 182 A. 47, 
120 Pa.Super. 126. 

30. Cal.—People v. Colombo, 233 P. 
413, 70 C.A 489. 

70 C.J. p 141 note 34. 

31. Miss.—Corpus Juris cited in 

Gunter v. Reeves, 21 So.2d 468, 471, 
198 Miss. 31. 

70 C.J. p 141 note 35. 
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32. Va.—Huffman v. Commonwealth, 
190 S.E. 265, 168 Va. 668. 

70 C.J. p 141 note 36. 

Delivery of bullet to witness 

In murder prosecution, wherein ac¬ 
cused's wife did not testify, court did 
not err in permitting police officer to 
testify that bullet which matched 
those used in gun with which de¬ 
ceased was shot had been turned 
over to him by wife of accused, where 
no conversation with her was related. 
Va.—Huffman v. Commonwealth, su¬ 
pra. 

33. Ill.—People v. Jordan, 127 N.EL 
117, 292 Ill. 514. 

70 C.J. p 141 note 37. 

34. Tex.—Goforth v. State, 273 S.W- 
845, 100 Tex.Cr. 442. 

70 C.J. p 141 note 38. 

35. Ill.—People v. Moone, 166 N.E. 
481, 334 Ill. 590. 

36. Tex.—Thompson v. State, 178 S. 
W. 1192, 77 Tex.Cr. 417. 

70 C.J. p 141 note 40. 

37. Pa.—Commonwealth v. Winter, 
137 A. 261, 289 Pa. 284. 

70 C.J. p 141 note 41. 

38. U.S.—Kjar v. Doak, C.C.A.H1., 61 
F.2d 566. 

70 C.J. p 141 note 42. 

39. N.C.—State v. McRae, 156 S.E. 
800, 200 N.C. 149. 
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fense, although she would be incompetent to testify 
thereto herself. 40 

Letters written by one spouse to the other 41 or 
to a third person 42 have been held admissible as 
against the contention that this was equivalent to 
permitting one spouse to testify against the other. 

Physical condition . On an issue of pregnancy, the 
bringing of the wife into court where she could be 
observed and noted by the jury has been held er¬ 
ror, 42 although in a prosecution of the husband for 
falsely swearing as to his wife’s physical condition, 
it has been held that, despite incompetency of the 
wife to testify, she may submit her person to ex¬ 
amination by others who may testify that her physi¬ 
cal condition was not such as the husband had stat¬ 
ed. 44 

Statements of spouse in presence of accused and 
tending to show his guilt of the crime for which he 
is prosecuted may be proved by third person witness¬ 
es where the circumstances were such that his 
failure to deny the statements indicated guilt, 45 but 
are inadmissible where accused was under no duty 
to deny or explain such statements. 46 

Res gestce. Statements of a spouse which are part 
of the res gestae have been held admissible as against 
the claim that they were for or against the other 
spouse, 47 although other authorities are to the con¬ 
trary. 48 

Evidence in other proceedings or procured by 
search warrant. Where husband or wife is incom¬ 
petent, it is ordinarily held improper to introduce 
spouse’s testimony by the use of the record of an¬ 
other case or proceeding in which the spouse testi¬ 
fied, 49 or to introduce public records made by the 
spouse while acting in an official capacity, 50 al¬ 
though it has been held that, where the wife is not 
called to the stand, evidence may be introduced in 


a prosecution of the husband for false pretenses as 
to what the wife had testified to in a prior civil ac¬ 
tion, such evidence being admissible for the purpose 
of showing defendant’s acquiescence in a claim to 
property made by the wife in such prior action. 51 

Testimony of the wife before a grand jury may 
not be used against her husband in his prosecution, 
either as original evidence 52 or for purposes of 
impeaching on cross-examination a wife who has 
testified for her husband at his trial. 53 

Evidence procured under a search warrant against 
the husband issued on the wife’s affidavit may not be 
used against him in a criminal prosecution of the 
husband. 54 An officer’s testimony that the wife 
permitted him to search the house cannot be ex¬ 
cluded on the theory that the wife had no right 
to give such permission because she could not 
testify against her husband. 55 

Discovery . Since, to allow a bill of discovery 
against husband or wife to obtain evidence against 
the other would be at least indirectly compelling one 
to testify against the other, 56 the general rule is that 
evidence of a spouse may not be introduced by 
means of a bill of discovery against a husband or 
a wife to obtain evidence to use against the 
other, 57 although discovery may be maintained for 
the purpose of obtaining evidence from a married 
person to be used against third parties, even though 
the husband or wife has a collateral interest in op¬ 
position to the party filing the bill. 58 

§ 87. Competency of Spouse for Purposes of 
Rebuttal 

Where testimony as to a spouse’s declarations or 
conduct has erroneously been admitted, the spouse has 
been held competent to testify in rebuttal. 

Where testimony as to a spouse’s declarations or 


40. Ark.—Dean v. State, 214 S.W. 
38, 139 Ark. 433. 

70 C.J. p 141 note 44. 

41. Or.—State v. Wilkins, 142 P. 
589, 72 Or. 77. 

70 C.J. p 141 note 45. 

42. Va.—Allen v. Commonwealth, 
198 S.E. 894, 171 Va. 499. 

70 C.J. p 141 note 46. 

43. Wash.—State v. Winnett, 92 P. 
904, 48 Wash. 93. 

70 C.J. p 142 note 47. 

44. Tex.—Edwards v. State, 160 S. 
W. 709, 71 Tex.Cr. 417, 49 L.R.A., 
N.S., 563. 

70 C.J. P 142 note 48. 

45. Ga.—Odum y. State, 190 S.E. 25, 
183 Ga. 854. 


Okl.—Mason v. State, 65 P.2d 203, 60 
Okl.Cr. 427. 

70 C.J. p 142 note 49. 

46. Tex.—Brown v. State, 281 S.W. 
210, 103 Tex.Cr. 420. 

70 C.J. p 142 note 50. 

47. Ark.—Sutton v. State, 122 S.W.2d 
617, 197 Ark. 686. 

70 C.J. p 142 note 52. 

48. Miss.—Davis v. State, 128 So. 
885, 157 Miss. 669. 

70 C.J. p 142 note 53. 

49. Tex.—Cole v. State, 243 S.W. 
1100, 92 Tex.Cr. 368. 

70 C.J. p 142 note 54. 

50. Tex.—Redwine v. State, 184 S.W. 
196, 79 Tex.Cr. 245. 

70 C.J. p 142 note 55. 
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51. Iowa.—State v. Dexter, 87 N.W. 
417, 115 Iowa 678. 

70 C.J. p 142 note 56. 

52. Tex.—Johnson v. State, 148 S.W. 
328, 66 Tex.Cr. 586. 

53. Tex.—Johnson v. State, supra. 

54. Ky.—Wolford v. Commonwealth, 
284 S.W. 1116, 215 Ky. 523—Os¬ 
borne v. Commonwealth, 282 S.W. 
762, 214 Ky. 84. 

55. Tex.—Alejandro v. State, 31 S.W. 
2d 456, 116 Tex.Cr. 325. 

56. D.C.—McGrew v. McGrew, 298 
F. 204, 205, 54 App.D.C. 331. 

57. Miss.—Strauss v. Hutson, 61 So. 
594, 104 Miss. 637. 

70 C.J. p 143 note 65. 

58. Mass.—Fitch v. Hill, 11 Mass. 
286. 

70 C.J. p 143 note 66. 



97 C.J.S. 


conduct has erroneously been admitted, the spouse 
has been held competent to testify in rebuttal, 59 al¬ 
though other authority holds that introduction by the 
adverse party of evidence as to the declarations or 
conduct of a spouse does not render such spouse 
competent to testify in rebuttal in a case where 
such spouse is otherwise incompetent. 60 In cases 
in which one spouse is a party, it has been held 
that the other spouse may be called to contradict 
testimony of a third person as to what the wit¬ 
ness said or did, 61 although other authority is to 
the contrary. 62 

§ 88. Testimony as to Particular Facts or 
Issues 

Testimony as to various particular facts or is¬ 
sues are considered infra §§ 89-92. 

Examine Pocket Parts for later cases. 

§ 89. - Marriage 

Husband and wife are now usually considered or de¬ 
clared by statute competent to prove the fact of marriage. 

At common law and in the absence of statutory 
modification of the rule, it is ordinarily held that 
neither spouse is a competent witness on the issue 
of marriage vel non, 63 and it has also been held 
that in a case where marriage might be proved by 
other available evidence, a spouse may not testify 
on the issue of marriage vel non, 64 statutes render¬ 
ing husband and wife competent where either is 
interested being inapplicable where the existence 
of the marriage is the point in issue. 65 However, 
husband and wife are now usually considered or 


WITNESSES §§ 87-90 

declared by statute competent to prove the fact of 
marriage, 66 and one not a spouse may testify in 
denial of the existence of the alleged marriage. 67 
It has been held that prima facie proof of marriage 
renders the wife an incompetent witness against the 
husband to disprove the marriage; 66 but on the 
other hand, a man has been held a competent wit¬ 
ness to prove that his second marriage was void by 
reason of a former marriage. 69 

One claiming to be the widow of decedent has 
been held competent to prove the alleged marriage 
by some authorities, 70 although other authorities are 
to the contrary. 71 

The competency of a spouse to testify to repute of 
marriage has been denied. 72 

§ 90. - Nonaccess and Legitimacy of 

Children 

a. In general 

b. In bastardy proceedings 
a. In General 

Generally, neither husband nor wife is permitted to 
bastardize a child born in lawful wedlock by testifying 
to their own nonaccess with one another. 

The rule first laid down by Lord Mansfield 73 
that on grounds of public policy neither husband 
nor wife should be permitted to bastardize a child 
born in lawful wedlock by testifying to their own 
nonaccess with one another has been criticized by 
eminent authority, 74 and has been expressly repudi¬ 
ated by at least one court, 75 but, in the absence of 
a statute to the contrary, is none the less established 
law in most jurisdictions, 76 and a mother's testi- 


59. Ark.—Bankers’ Fire Ins. Co. v. 
Williams, 5 S.W.2d 916, 176 Ark. 
1188. 

60. Wis.—Kiepert v. Nugent, 140 
N.W. 1123, 153 Wis. 127. 

70 C.J. p 143 note 69. 

61. Ill.—Stephens v. Collison, 99 N. 
E. 914, 256 Ill. 238. 

70 C.J. p 143 note 70. 

62. Wis.—Kiepert v. Nugent, 140 
N.W. 1123, 153 Wis. 127. 

70 C.J. p 143 note 71. 

63. Ill.—People v. Green, 114 N.E. 
518, 276 Ill. 346. 

70 C.J. p 143 note 73. 

64^ Fla.—Catlett v. Chestnut, 146 
So. 241, 107 Fla. 498. 

65. Fla.—Catlett v. Chestnut, supra. 

66 . N.J.—State v. Masnik, 8 A.2d 
701, 123 N.J.Law 335, affirmed 12 
A.2d 871, 125 N.J.Law 34. 

Pa.—Commonwealth ex rel. Ran jo 
v. Ranjo, 112 A.2d 442, 178 Pa. 
Super. 6. 

70 C.J. p 143 note 76. 


67. Pa.—Commonwealth v. Carey, 
161 A. 410, 105 Pa.Super. 362. 

70 C.J. p 143 note 77. 

68 . N.Y.—Scherpf v. Szadeczky, 4 
E.D.Smith 110, 1 Abh.Pr. 366. 

70 C.J. p 144 note 78. 

69. Pa.—In re Shaak’s Estate, 4 
Brewst 305. 

70. Pa.—In re McGrath’s Estate, 
179 A. 599, 319 Pa. 309. 

70 C.J. p 144 note 80. 

71. Colo.—Zackheim v. Zackheim, 
225 P. 268, 75 Colo. 161. 

70 C.J. p 144 note 81. 

72. Colo.—Zackheim v. Zackheim, 
225 P. 268, 75 Colo. 161. 

70 C.J. p 144 note 82. 

73. Eng.—Goodright v. Moss, 2 
Cowp. 591, 98 Reprint 1257, 11 
E.R.C. 520. 

70 C.J. p 144 note 84. 

74. Mich.—In re Wright’s Estate, 
211 N.W. 746, 237 Mich. 375. 

70 C.J. p 144 note 85. 

75. N.J.—Loudon v. Loudon, 168 A. 
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840, 114 N.J.Equ 242, 89 A.L.R. 

904. 

70 C.J. p 144 note 86. 

76. Ark.—Morrison v. Nicks, 200 S. 

W.2d 100, 211 Ark. 261. 

Md.—Harward v. Harward, 196 A. 
318, 173 Md. 339. 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Vincent v. Koehler, 30 N. 
E.2d 587, 284 N.Y. 260. 

Amato v. Amato,. 45 N.Y.S.2d 
371. 

Pa.—McCune v. McCune, Com.Pl. f 7 
Fay.L.J. 25. 

70 C.J. p 144 note 87. 

Reason for rule 

Rule which excludes testimony of 
nonaccess by a spouse is aimed to 
prevent the pronouncement of off¬ 
spring of a marriage as spurious, 
and it does not apply where child 
was born more than three years 
after divorce of mother and alleged 
father. 

N.Y.—Urquhart v. CVquhart, 92 N.Y. 
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mony to prove the illegitimacy of her children is 
incompetent even though marriage itself is in is¬ 
sue. 77 

Thus, neither spouse may testify to the fact of 
nonaccess before marriage where there is in issue 
the legitimacy of a child born, although not con¬ 
ceived, during marriage, 78 and the general rule is 
that neither spouse is competent to prove nonac¬ 
cess during wedlock, 79 nor may others testify to 
the declarations of a spouse showing nonaccess, as 
discussed in Bastards § 5 c. The rule applies no 
matter what the form of the proceedings or who 
may be the parties, 80 although where the question 
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of nonaccess arises in a case not involving the pa¬ 
ternity of a child, the rule is inapplicable and either 
spouse, if otherwise competent, may testify as to 
nonaccess. 81 

The rule excluding a spouse’s evidence of non- 
access has been held inapplicable on cross-exami¬ 
nation, 82 and it would seem that even in a case 
where paternity is in issue, testimony of a spouse 
as to nonaccess should be permitted where the child 
would be legitimate irrespective of whether the first 
or second husband was its father. 88 Evidence is 
admissible which does not tend to bastardize the 
child. 84 There may be acts and conduct of one 


S.2d 484, 196 Misc. 664, affirmed 
97 N.Y.S.2d 200, 277 App.Div. 762. 
Effect of rule on unmarried parent 
Rule prohibiting husband and wife 
from proving nonaccess during wed¬ 
lock does not prevent one acknowl¬ 
edged or proved to be parent of 
child whose legitimacy is in Ques¬ 
tion from testifying that parent was 
not married before birth of the 
child. 

NY.—In re Op per man's Estate, 116 
N.Y.S.2d 603. 

In Kansas 

(1) In a case wherein the court 
refused to reverse a decision for 
failure to follow the rule, because 
it was desired to bring protracted 
litigation to an end, it has been 
said that: "The court has now 
determined to adhere to the rule 
stated by Lord Mansfield 

that the declarations of a father or 
mother, cannot be admitted to bas¬ 
tardize the issue bom after mar¬ 
riage.” 

Kan.—-Martin v. Stillie, 281 P. 926, 
927, 129 Kan. 19, 68 A.L.R. 416, 
opinion adhered to 286 P. 394, 130 
Kan. 299. 

(2) In earlier cases, apparently 
now overruled by Martin v. Stillie, 
supra, the wife and mother was 
held competent to testify to prove 
nonaccess of her husband on the 
issue of legitimacy of her children. 
Kan.—Stillie v. Stillie, 244 P. 844, 

119 Kan. 816, 120 Kan. 665, modi¬ 
fied on other grounds 249 P. 672, 
121 Kan. 591. 

70 C.J. p 144 note 87 [b]. 

77. NY.—In re Smith’s Estate, 242 
N.Y.S. 464, 479, 136 Misc. 863. 

78. Del.—Morris v. Morris, 13 A. 2d 
603, 1 Terry 480. 

Mich.—People v. Bedell, 70 N.W.2d 
808, 342 Mich. 398. 

N.C.—State v. Bowman, 62 S.E.2d 
345, 230 N.C. 203. 

Fa.—Commonwealth v. Wishwanick, 
Quar.Sess., 5 Bucks Co. 1. 

70 C.J. p 145 note 90. 

79. Cal.—Dazey v. Dazey, 122 P.2d 
308, 50 C.A.2d 15. 


Iowa—Craven v. Selway, 246 N.W. 
821, 216 Iowa 505. 

Md.—Hall v. State, 5 A.2d 916, 176 
Md. 488. 

Mass.—Sayles v. Sayles, 80 N.E.2d 
21, 323 Mass. 66. 

Mich.—People v. Bedell, 70 N.W.2d 
808, 342 Mich. 398. 

Neb.—Zutavern v. Zutavern, 62 N.W. 

2d 264, 155 Neb. 395. 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Vincent v. Koehler, 30 
N.E.2d 587, 284 N.Y. 260. 

In re Strong’s Estate, 6 N.Y.S.2d 
300, 168 Misc. 716, affirmed In re 
Strong’s Will, 11 N.Y.S.2d 225, 
256 App.Div. 971. 

Haynes v. Haynes, 43 N.Y.S.2d 
315. 

N.C.—State v. Campo, 62 S.E.2d 500, 
233 N.C. 79—State v. Bowman, 52 
S.E.2d 345, 230 N.C. 203. 

Or.—Westfall v. Westfall, 197 P. 

271, 100 Or. 224, 13 A.L.R. 224. 
Pa—Cairgle v. American Radiator 
& Standard Sanitary Corp., 77 A.2d 
439, 366 Pa 249—Appeal of Dis¬ 
trict of Columbia, 21 A.2d 883, 
343 Pa 65. 

Commonwealth v. Oldham, 115 
A.2d 895, 178 PaSuper. 354. 

Davis v. Bennett, Com.Pl., 34 
Del. Co. 136. 

S.C.—Barr’s Next of Kin v. Chero¬ 
kee, Inc., 68 S.E.2d 440, 220 S.C. 
447. 

70 C.J. p 145 note 91. 

No rule of evidence Is better set¬ 
tled than that husband and wife are 
alike incompetent witnesses to prove 
the fact of nonaccess while they 
lived together. 

Wis.—State ex rel. Briggs v. Kell¬ 
ner, 20 N.W.2d 106, 247 Wis. 425. 
70 C.J. p 145 note 91 [a]. 

80. Mich.—People v. Bedell, 70 N.W. 

2d 808, 342 Mich. 398. 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Vincent v. Koehler, 30 
N.E.2d 587, 284 N.Y. 260. 

Haynes v. Haynes, 43 N.Y.S.2d 
315. 

70 C.J. p 145 note 93. 
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Rule applied in particular proceed¬ 
ings 

(1) Adoption. 

N.Y.—In re Adoption of Anonymous 
Minor Child, 77 N.Y.S.2d 121, 192 
Misc. 359. 

(2) Alienation of affections. 

Mass.—McCracken v. Cohen, 75 N.E. 

2d 501, 322 Mass. 12. 

(3) Divorce. 

Md.—Harward v. Harward, 196 A 
318, 173 Md. 339. 

N.Y.—Punzi v. Punzi, 79 N.Y.S.2d 
620, 191 Misc. 36, affirmed 88 N.Y. 
S.2d 905, 275 App.Div. 766—Del- 
lana v. Dellaria, 52 N.Y.S.2d 607, 
183 Misc. 832. 

Abramowitz v. Abramowitz, 137 
N.Y.S.2d 442—Benti v. Benti, 62 
N.Y.S.2d 239. 

Pa.—Williams v. Williams, 46 Pa 
Dist. & Co. 481, 59 Montg.Co. 58. 

70 C.J. p 145 note 93 [c] (4). 

(4) Seduction. 

Ind.—Kreighbaum v. Dinsmore, 165 
N.E. 526, 88 Ind.App. 693. 

(5) Other particular proceedings 
see 70 C.J. p 145 note 93 [b]. 

81. Mo.—Epstein v. Pennsylvania 
R. Co., 122 S.W. 366, 143 Mo.App. 
135. 

70 C.J. p 145 note 94. 

82. NY.—City of New York v. Nel¬ 
son, 210 N.Y.S. 335, 124 Misc. 800. 

70 C.J. p 146 note 95. 

83. N.Y.—In re Wright's Estate, 
211 N.W. 746, 237 Misc. 375. 

70 C.J. p 146 note 96. 

84. Pa—Commonwealth v. Oldham, 
115 A2d 895, 178 PaSuper. 354. 

Miscarriage 

Rule that husband cannot testify 
as to nonaccess and lack of inter¬ 
course with his wife during period 
in which she must have become 
pregnant does not apply after wife 
has had miscarriage, as under cir¬ 
cumstances, testimony cannot have 
effect of bastardizing issue born in 
lawful wedlock. 

Pa—Commonwealth v. Townsley, 29 
| PaDist. & Co. 209. 
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spouse toward the other, as part of a series of 
res gestae, throwing light on the question of par¬ 
entage. 85 

It has been held that testimony even tending to 
show nonaccess, or of any fact from which such 
nonaccess could be inferred, or of any collateral 
fact connected with this main fact, must be exclud¬ 
ed, 86 and neither husband nor wife should be per¬ 
mitted to testify to collateral facts from which an 
inference of access or nonaccess might be drawn, 87 
although it has been held that a spouse may testi¬ 
fy to facts and circumstances from which nonaccess 
may be established, 88 and may testify as to any in¬ 
dependent facts affecting legitimacy, 89 even though 
some of those facts may result in establishing ille¬ 
gitimacy. 90 

Some courts broadly state that neither husband 
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and wife, 91 nor the adulterer, 92 may testify that a 
child born in lawful wedlock is illegitimate, until 
nonaccess is first shown; 93 and, where nonac¬ 
cess is shown, either the husband or the wife is 
competent to testify to any fact other than nonac¬ 
cess even though it tends to establish illegitimacy 
of a child bom in wedlock. 94 It has been held that 
the wife and mother is incompetent to testify either 
to nonintercourse with her husband or to the fact 
of illicit intercourse with another, 95 although other 
courts, while denying the competency of the spouses 
to testify to nonaccess of the husband, permit them 
to give evidence of the access of another man. 96 

Effect of statutes . Husband and wife are not 
rendered competent to testify in support of the ille¬ 
gitimacy of offspring, by statutes providing that par¬ 
ties or persons shall not be excluded as witnesses 


Return to wife but “not to stay” 

In action to compel husband to 
support wife’s child, wherein hus¬ 
band was asked whether, after sep¬ 
aration, he had ever returned home 
to his wife, and he answered "Not 
to stay,’* propriety of question, to 
which no objection was made, may 
have been doubtful, but answer was 
admissible since it did not tend to 
bastardize child. 

Pa.—Commonwealth v. Oldham, 115 
A2d 895, 178 Pa.Super. 354. 

85. N.Y.—In re Findlay, 170 N.E. 
471, 253 N.Y. 1. 

Statements concerning' pregnancy 

In spouses* proceeding 1 to adopt 
wife’s minor child, conceived and 
bom during her marriage to former 
husband, objecting to adoption, testi¬ 
mony as to wife’s statements and 
conduct concerning her pregnancy 
in two months preceding that in 
which she resumed cohabitation with 
objector after their separation was 
admissible as part of series of res 
gestae, to throw light on question 
whether her copetitioner or objector 
was child's father, to extent that 
such statements and conduct con¬ 
stituted verbal acts. 

N.Y.—In re Adoption of Anonymous 
Minor Child, 77 N.Y.S.2d 121. 

86. Wis.—State ex rel. Briggs v. 
Kellner, 20 N.W.2d 106, 247 Wis. 
425—Mink v. State, 19 N.W. 445, 
60 Wis. 583, 50 Am.R. 386. 

87. Neb.—Zutavern v. Zutavern, 52 
N.W.2d 254, 155 Neb. 395—Schmidt 
v. State, 194 N.W. 679, 110 Neb. 
504. 

88. Ala.—Franks v. State, 161 So. 
549, 26 Ala.App. 430. 

Ark.—Morrison v. Nicks, 200 S.W.2d 
100, 211 Ark. 261. 

89. Ky.—Hibbard v. Common¬ 

wealth, 63 S.W.2d 480, 250 Ky. 431. 


Pa.—Bishop v. Molnar Bros. Coal 
Co., Com.Pl., 11 Fay.D.J. 71. 
Particular facts 

A wife is competent to prove fact 
and time of her marriage, date and 
place of birth of her child, name she 
gave child, fact of access, her sep¬ 
aration from her husband, her own 
adultery, where she and child have 
lived, who supported child, and any 
other independent facts affecting 
questions of legitimacy. 

Pa.—Cairgle v. American Radiator & 
Standard Sanitary Corp., 77 A.2d 
439, 366 Pa. 249. 

90. Pa.—Cairgle v. American Radia¬ 
tor & Standard Sanitary Corp., 
supra. 

91. M<L—Hall v. State, 5 A.2d 916, 
176 Md. 488—Harward v. Harward, 
196 A. 318, 173 Md. 339. 

N.Y.—In re Strong’s Estate, 6 N.Y.S. 
2d 300, 168 Misc. 716, affirmed In 
re Strong’s Will, 11 N.Y.S.2d 225, 
256 App.Div. 971. 

N.C.—State v. Campo, 62 S.E.2d 600, 
233 N.C. 79. 

Pa.—Guy v. Guy, Com.Fl., 35 Del. 
Co. 477—Davis v. Bennett, Com.PL, 
34 Del.Co. 136. 

Tex.—Jones v. State, 261 SW.2d 
324, 159 Tex.Cr, 18, certiorari de¬ 
nied 74 S.Ct. 75, 346 U.S. 859, 98 
L.Ed. 372—Hicks v. State, 263 S. 
W. 291, 97 Tex.Cr. 629. 

W.Va.—Ohlinger v. Roush, 193 S.E. 

328, 119 W.Va. 272. 

70 C.J. p 146 note 97. 

92. Md.—Hall v. State, 5 A.2d 916, 
176 Md. 488—Scanlon v. Walshe, 
31 A. 498, 81 Md. 118, 48 Am.S.R. 
488. 

93. Md.—Hall v. State, 5 A.2d 916, 
176 Md. 488—Hale v. State, 2 A.2d 
17, 175 Md. 319. 

94. Md.—Hall v. State, 5 A.2d 916, 
176 Md. 488. 


95. N.M.—Grates v. Garcia, 148 P. 
493, 20 N.M. 158. 

70 C.J. p 146 note 99. 

96. Cal.—Serway v. Galentine, 170 
P.2d 32, 75 C.A.2d 86. 

S.C.—Barr’s Next of Kin v. Cherokee, 
Inc., 68 S.E.2d 440, 220 S.C. 447. 

70 C.J. p 146 note 1—7 C.J. p 944 note 
63. 

Testimony as to adultery 

(1) In spouses’ proceeding to adopt 
wife’s minor child, conceived and 
born during her marriage to former 
husband, objecting to adoption, wife’s 
voluntary testimony as to her adul¬ 
tery with copetitioner while married 
to objector was admissible on ques¬ 
tion whether copetitioner or objector 
was child’s father, despite statutory 
provisions concerning spouses’ testi¬ 
mony in actions founded on allega¬ 
tions of adultery. 

N.Y.—In re Adoption of Anonymous 
Minor Child, 77 N.Y.S.2d 121, 192 
Misc. 359. 

(2) Where paternity of a child is 
in issue, neither spouse is competent 
to testify to husband’s nonaccess but 
incompetency is only as to proof of 
nonaccess and wife Is competent to 
testify to her adultery. 

Pa.—Cairgle v. American Radiator & 
Standard Sanitary Corp., 74 A2d 
721, 166 Pa.Super. 621, affirmed 77 
A.2d 439, 366 Pa. 249. 

Vasectomy of husband 

In proceeding on petitions for let¬ 
ters of administration by decedent’s 
brother and by guardian ad litem of 
decedent's alleged son, who was born 
while his mother was lawful wife of 
another man who, two years before 
son’s birth, had been subjected to a 
vasectomy, trier of fact was justified 
in considering mother's testimony on 
issue of son’s illegitimacy. 

S.D.—In re Kessler’s Estate, 74 N.W. 
2d 599. 
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by reason of interest. 97 Statutes providing that 
the presumption of legitimacy may be disputed only 
by husband or wife or a descendant of one or both, 
and that illegitimacy in such a case may be proved 
like any other fact, have been construed as abro¬ 
gating the common-law rule of incompetency and as 
permitting husband and wife to testify to the fact 
of nonaccess, 98 although other authority construes 
such statutes as not changing the common-law 
rule, and accordingly holds a spouse incompetent to 
testify to nonaccess even under the statute. 99 In 
adopting a statute compelling a mother, whether or 
not married, to disclose under oath the identity of 
the father of the child, the legislature did not mean 
to change the rule that neither husband nor wife 
is competent to testify in a proceeding involving 
legitimacy of the child of a married woman to non- 
access of the husband. 1 


Testimony in support of legitimacy . A mother is 
a competent witness in support of the legitimacy of 
her child. 2 

b. In Bastardy Proceedings 

In the absence of a statute providing otherwise, nei¬ 
ther the husband nor the wife and mother may testify 
to nonaccess in affiliation or bastardy proceedings. 

Generally, in the absence of a statute to the con¬ 
trary, neither the husband 3 nor the wife and moth¬ 
er 4 may testify to nonaccess in affiliation or bastardy 
proceedings. According to other authority, how¬ 
ever, the mother of the child is a competent wit¬ 
ness to prove nonaccess of her husband, 5 and in 
a bastardy case involving illicit intercourse with a 
married woman, the woman is competent to prove 
the illicit intercourse, 6 and a mother is competent 
to show that her child was born before her mar¬ 
riage, and is a bastard, and that the child's father 
was a person other than her husband. 7 


97. Cal.—In re Mills’ Estate, 70 P. 
91, 137 C. 298, 92 Am.S.R. 175. 

Md.—Hall v. State, 5 A.2H 916, 176 
Md. 485—Harward v. Harward, 196 
A. 318, 173 Md. 339. 

98. N.D.—State v. Fury, 205 N.W. 
877, 53 N.D. 333. 

70 C.J. p 146 note 3. 

99. Cal.—In re Mills' Estate, 70 P. 
91, 137 C. 298, 92 Am.S.R. 175. 

70 C.J. p 147 note 4. 

X. Md.—Hall v. State, 5 A.2d 916, 
176 Md. 488. 

If any reasonable Interpretation of 
statute will avoid application of dif¬ 
ferent rules of evidence in criminal 
and civil proceedings, such interpre¬ 
tation should be adopted. 

Md.—Hall v. State, supra. 

Statement accusatory 

Under the statute the statement 
required of mother is accusatory and 
it forms no part of evidence adduced 
at the trial of charge of bastardy. 
Md.—Hall v. State, supra. 

2 . N.C.—War lick v. White, 76 N.C. 
175. 

S.C.—Moseley v. Eakm, 49 S.C.L. 324. 

3. Ark.—Reed v. State, 257 S.W.2d 
362, 222 Ark. 119, 38 A.L.R.2d 567. 

Cal.—Hill v. Johnson, 226 P.2d 655, 
102 C.A.2d 94. 

Me.—Hubert v. Cloutier, 194 A. 303, 
135 Me. 230. 

N.C.—State v. Bowman, 52 S.E.2d 
345, 230 N.C. 203. 

Pa.—Commonweaith ex rel. Ran jo v. 
Ranjo, 112 A.2d 442, 178 Pa.Super. 
6 . 

Wis.—State ex rel. Briggs v. Kell¬ 
ner, 20 N.W.2d 106, 247 Wis. 425. 

4 . Ark.—Reed v. State, 257 S.W.2d 
362, 22 ’Ark. 119, 38 A.L.R.2d 567. 

Cal.—Hill v. Johnson, 226 P.2d 655, 
102 C.A.2d 94. 


Me.—Hubert v. Cloutier, 194 A. 303, 
135 Me. 230. 

N.H.—State, by Dolloff v. Sargent, 
118 A.2d 596. 

N.T.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Krushel, v. Ladutko, 11 N. 
Y.S.2d 747, 256 App.Div. 775, af¬ 
firmed Commissioner of Public 
Welfare v. Ladutko, 22 N.E.2d 484, 
281 N.Y. 655. 

N.C.—State v. Bowman, 52 S.E.2d 
345, 230 N.C. 203—Ray v. Ray, 13 

S.E.2d 224, 219 N.C. 217. 

Pa.—Commonwealth ex rel. Ranjo v. 
Ranjo, 112 A.2d 442, 178 Pa.Super. 
6—Commonwealth v. Cicerchia, 110 
A.2d 776, 177 Pa.Super. 170—Com¬ 
monwealth v. Becker, 76 A.2d 657, 
168 Pa.Super. 69—Commonwealth v. 
Barone, 63 A.2d 132, 164 Pa.Super. 
73—Commonwealth v. Levandow- 
ski, 4 A.2d 201, 134 Pa.Super. 477— 
Commonwealth v. Atherton, 194 A. 
779, 129 Pa.Super. 64—Common¬ 

wealth v. Gantz, 193 A. 72, 128 Pa. 
Super. 97—Commonwealth v. Di 
Matteo, 188 A. 425, 124 Pa.Super. 
277. 

Commonwealth v. Foltz, Quar. 
Sess., 46 Dauph Co. 408. 

Wis,—State ex rel. Briggs v. Kellner, 
20 N.W.2d 106, 247 Wis. 425. 

70 C.J. p 147 note 9. 

Existence of marriage 

(1) Where prosecutrix in bastardy 
case had been divorced more than 
four years at date of alleged offense, 
she was competent to testify that 
child, contrary to statement in birth 
certificate, was not legitimate. 

Pa.—Commonwealth v. Smith, 111 A. 
2d 151, 177 Pa.Super. 403. 

(2) Where married woman’s hus¬ 
band had previously obtained divorce 
in New York on testifying as to non- 

AOC\ 


access to her during period of con¬ 
ception of child, woman could pro¬ 
ceed as a single woman in a depend¬ 
ency action and was properly allow¬ 
ed to testify as to nonaccess to her 
husband. 

Colo.—Nulman v. Cooper, 207 P.2d 
814, 120 Colo. 98. 

Access with husband but conception 
by defendant 

In bastardy proceeding involving a 
child conceived during period be¬ 
tween entry of interlocutory decree 
of divorce and final divorce decree, 
wherein wife testified as to frequent 
access and opportunity for inter¬ 
course with her husband during that 
time, testimony by wife that child 
was conceived by sexual intercourse 
with defendant during that period 
was inadmissible. 

Mich.—People v. Bedell, 70 N.W.2d 
808, 342 Mich. 398. 

5. Cal.—Cinders v. Lewis, 208 P.2d 
687, 93 C.A.2d 90. 

D.C.—Murphy v. District of Colum¬ 
bia, Mun.App., 85 A.2d 805—Peters 
v. District of Columbia, Mun.App., 
84 A.2d 115. 

Miss.—Moore v. Smith, 172 So. 317, 
178 Miss. 383. 

Ohio.—Yerian v. Brinker, App., 35 
N.E.2d 878. 

6. Md.—Hall v. State, 5 A-2d 916, 176 
Md. 488—Hale v. State, 2 A.2d 17, 
175 Md. 319. 

Pa.—Commonwealth v. Becker, 76 A. 
2d 657, 168 Pa.Super. 69—Common¬ 
wealth v. Barone, 63 A.2d 132, 164 
Pa. Super. 73—Commonwealth v. 
Atherton, 194 A. 779, 129 Pa.Super. 
64—Commonwealth v. Gantz, 193 
A. 72, 128 Pa.Super. 97. 

70 C.J. p 147 note 10. 

7. Pa.—Appeal of McDonald, 23 A. 
892, 147 Pa. 527. 
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Competency under statutory provisions . Under 
various statutory provisions, in a bastardy proceed¬ 
ing, as for support or to establish paternity, the 
husband as well as the wife and mother may testify 
to nonaccess or legitimacy. 8 Statutes removing the 
bar against parties testifying or those specifically 
authorizing the mother to testify in bastardy pro¬ 
ceedings do not change the rule that such testi¬ 
mony is inadmissible if the result would be to bas¬ 
tardize issue born after marriage. 9 Where the stat¬ 
ute makes the mother a competent witness in all 
cases of bastardy “unless she be legally incompetent 
in any case,” it has been held that the mother may 
not testify to the single fact of nonaccess of her 
husband, 10 although she may testify to any other 
fact tending to prove the illegitimacy of the child. 11 
Under statutes broadly providing that a bastardy 
proceeding may be brought on the relation of “any 
woman” and that the mother of the child shall be a 
competent witness, it has been held that a married 
mother of a bastard may testify to the nonaccess of 
her husband. 12 

Where the statute provides that illegitimacy may 
be proved like any other fact, it has been held that 
both husband and wife may testify to nonaccess 
so as to bastardize a child conceived before and 
bom after dissolution of their marriage, 13 and un- 
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der statutes broadly making all persons of sufficient 
understanding competent to testify in all proceed¬ 
ings, husband and wife are competent to give evi¬ 
dence in filiation proceedings that the former is not 
the father of a child of the wife conceived before 
dissolution of the marriage by divorce. 14 

Also, under statutes providing that a wife shall 
be competent except that she may not testify for 
or against her husband, it has been held that in bas¬ 
tardy proceedings a married mother of a bastard 
may testify to any facts and circumstances tend¬ 
ing to show that the child was not begotten by 
her husband, 15 the court apparently disregarding the 
general rule excluding testimony of nonaccess and 
proceeding on the theory that the testimony of the 
wife not being for or against her husband, she was 
competent. 16 Statutes giving a wife the right to 
testify to nonaccess in bastardy proceedings do not 
confer such right on the husband, who remains in¬ 
competent in accordance with the general common- 
law rule. 17 

Under statutes expressly providing that in bas¬ 
tardy proceedings both the mother and her hus¬ 
band may testify to nonaccess, it is improper to 
deny a filiation order for want of competent evi¬ 
dence of nonaccess where the wife and mother has 
testified to her husband’s nonaccess. 18 An act re- 


8 . Cal.—In re McNamara’s Estate, 
183 P. 552, 181 C. 82, 7 A.L.R. 313. 
Mass.-—Commonwealth v. Kitchen, 11 
N.E.2d 482, 299 Mass. 7—Common¬ 
wealth v. Circo, 199 N.E. 896, 293 
Mass. 361. 

N.T.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Vincent v. Koehler, 30 N. 
E.2d 587, 284 N.Y. 260. 

Dunbar v. Dunbar, 77 N.Y.S.2d 
586, 191 Misc. 236. 

Benti v. Benti, 62 N.Y.S.2d 239 
—Amato v. Amato, 45 N.Y.S.2d 371 
—Haynes v. Haynes, 43 N.Y.S.2d 
315. 

N.D.—State v. Coliton, 17 N.W.2d 546, 
73 N.D. 582, 156 A.L.R. 1403. 

Wis.—Vorvilas v. Vorvilas, 31 N.W. 

2d 586, 252 Wis. 333. 

Scope of statute 

(1) Provision of Domestic Rela¬ 
tions Law authorizing either spouse, 
if mother is married, to testify to 
nonaccess in proceedings to enforce 
obligation of a father to support and 
educate child born out of wedlock, 
applies only to such proceeding and 
does not otherwise limit application 
of Civil Practice Act provision de¬ 
claring each spouse incompetent to 
testify against other on trial of ac¬ 
tion founded on an allegation of adul¬ 
tery. 

N.Y.—Admire v. Admire, 42 N.T.S.2d 
755, 180 Misc. 68. 


(2) In filiation proceedings, both 
complainant and husband were com¬ 
petent to testify to nonaccess, al¬ 
though statute authorizing the ad¬ 
mission of such testimony was enact¬ 
ed subsequent to institution of pro¬ 
ceedings. 

N.Y.—Commissioner of Public Wel¬ 
fare of City of New York, on Com¬ 
plaint of Gordon, v. Fagan, 18 N.Y. 

S.2d 228, 259 App.Div. 727. 

(3) Word “nonaccess” within 

meaning of statute providing that in 
a paternity proceeding when mother 
of child is married, both she and her 
husband may testify to "nonaccess,” 
means the nonexistence of sexual in¬ 
tercourse between the husband and 
wife. I 

N.Y.—People, Upon Complaint of D— 

v. C—, 85 N.Y.S.2d 751, 194 Misc. 

94. 

(4) Where wife and child support 
proceeding had not been brought un¬ 
der the Uniform Enforcement of Sup¬ 
port Law, provision of such law that 
husband and wife are competent wit¬ 
nesses to testify to any relevant mat¬ 
ter, including parentage, was not rel¬ 
evant to such action. 

Pa.—Commonwealth ex rel. Ran jo v. 

Ranjo, 112 A.2d 442, 178 Pa.Super. 

6 . 

(5) On preliminary hearing in pro¬ 
ceeding to establish illegitimacy of 
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child born by married woman before 
enactment of statute declaring hus¬ 
band and wife competent to testify 
as to facts in such proceeding, wife 
was incompetent to testify as to hus¬ 
band’s nonaccess to her during period 
in which child was conceived. 

Wis.—State ex rel. Briggs v. Kellner, 
20 N.W.2d 106, 247 Wis. 425. 

9. Me.—Hubert v. Cloutier, 194 A. 
303, 135'Me. 230. 

10. Ark.—Soott v. State, 292 S.W. 
979, 173 Ark. 625. 

70 C.J. p 147 note 12. 

11. Ark.—Liles v. State, 174 S.W. 
1196, 117 Ark. 408. 

12. Ind.—Evans v. State, 74 N.E. 
244, 75 N.E. 651, 165 Ind. 369, 2 L. 
R.A.,N.S., 619 and note, 6 Ann.Cas. 
813—Cuppy v. State, 24 Ind. 389. 

13. N.D.—State v. Fury, 205 N.W. 
877, 53 N'.D.'333. 

14. Minn.—State v. Soyka, 233 N.W. 
300, 181 Minn. 533. 

15. N.C.—State v. McDowell, 7 S.E. 
785, 101 N.C. 734. 

16. N.C.—State v. McDowell, supra. 

17. Ill.—People v. Dile, 179 N.E. 93, 
347 Ill. 23. 

18. N.Y.—Commissioner of Public 
Welfare of City of New York, on 
Complaint of Heidinger, v. Zizzo, 
260 N.Y.S. 169, 236 App.Div. 813. 
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lating to the competency of husband and wife to 
testify against each other in certain criminal cases 
does not modify the rule that the wife is not a 
competent witness to prove the husband's nonaccess 
in the trial of another man for bastardy and failure 
to support her child. 19 

§ 91. - Fraud or Undue Influence 

Unless a statute provides otherwise, neither spouse 
is a competent witness for or against the other in pro¬ 
ceedings involving a conveyance or transfer by one spouse 
in fraud of such spouse's creditors. 

In the absence of a statute to the contrary, nei¬ 
ther spouse is a competent witness for or against 
the other in proceedings involving a conveyance 
or transfer by one spouse in fraud of such spouse's 
creditors, 20 although a spouse may testify in such 
proceedings where his or her testimony is not in 
a legal sense for or against the other spouse. 21 
However, the bona fide character of a conveyance 
by a failing husband to his wife may be established 
by the uncorroborated testimony of the husband 
or wife, 22 and notwithstanding a statute provid¬ 
ing that husband and wife shall not testify against 
each other, except in certain proceedings, testi¬ 
mony of a spouse may be admissible as proof of 
conveyance in fraud of creditors. 23 

In a suit by creditors to set aside for fraud a 
mortgage of their debtor, the wife of the debtor 
has been held not a competent witness as to com¬ 
munication made to her by the mortgagee, show¬ 
ing his knowledge of fraudulent intent in the mort¬ 
gagor. 24 Under some statutes, in an action to set 
aside a conveyance by a husband to his wife, she 
is a competent witness to establish the considera¬ 
tion and the good faith of the transaction, 25 and 
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the husband is also a competent witness for his 
wife, 26 although under other statutes the husband 
has been held incompetent to testify for his wife 
where she had previously testified. 27 

In an action against husband and wife for con¬ 
spiracy to defraud, testimony of either husband 
or wife is incompetent, since such testimony would 
necessarily be within a statute forbidding husband 
and wife to testify against each other. 28 Under 
statutes broadly making the husband and wife in¬ 
competent to testify for or against each other with¬ 
out the consent of the nontestifying spouse, nei¬ 
ther may testify against the other over objection 
in proceedings involving a conveyance or transfer 
in fraud of third party creditors, 29 although where 
the testimony is not against the other spouse either 
is competent without consent of the other. 30 

Under statutes expressly regulating competency 
in creditors' proceedings and providing that nei¬ 
ther husband nor wife shall be competent to testify 
for or against each other in any proceeding by 
a creditor to avoid or impeach any conveyance, 
sale or gift from the one to the other on the ground 
of fraud or want of jurisdiction, depositions of 
a debtor and his wife as to good faith are not ad¬ 
missible in such proceedings, 31 although where the 
statute has later been repealed and replaced by 
another making husband and wife generally com¬ 
petent in all proceedings, it would seem that either 
may testify against the other in such a case. 32 

Defrauded wife. A wife is competent to testify 
as to acts of fraud or undue influence by which she 
has been induced to part with her property or her 
rights with respect to her husband's property. 33 


19. Pa.—Commonwealth v. Di Mat- 
teo, 188 A. 425, 124 Pa.Super. 277. 

20 . Tenn.—City Nat. Bank v. Harle, 
7 Tenn.App. 286. 

70 C.J. p 147 note 20. 

21. Miss.—Finch v. Branham, 114 So. 
257, 148 Miss. 137. 

70 C.J. p 147 note 21. 

22 . U.S.—'Weld v. McKay, Ill., 218 
F. 807, 134 C.C.A. 495. 

7 C.J. p 274 note 37. 

23. Pa.—Kerr v. Clements, 25 A.2d 
737, 148 Pa,Super. 378. 

Traudulent transaction not protected 
Statute providing 1 that husband and 
■wife shall not testify against each 
other, except in certain proceedings, 
was not intended to supply the means 
of protecting a fraudulent transaction 
or to render husband and wife secure 
in the enjoyment of the fruits of 
fraud. 

PA—Kerr v. Clements, supra. 


Admission against interest 

In ejectment by judgment creditor 
of grantor against defendant’s hus¬ 
band and wife to whom grantor con¬ 
veyed property allegedly in fraud of 
creditors, so as to create an estate 
by the entireties, admissions of wife 
that grantor was still really the own¬ 
er of property conveyed went to her 
ownership of the whole and not 
against husband's separate estate and 
were admissible under the statute 
notwithstanding if fraud were estab¬ 
lished, the husband's interest in the 
land would of necessity fall with 
that of the wife. 

Pa .—Kerr v. Clements, supra. 

24. Ind.—Perrin v. Johnson, 16 Ind. 
72. 

25. Mich.—Blanchard v. Moors, 48 N. 
W. 542, 85 Mich. 380. 

70 C.J. p 148 note 23. 

26. Ill.—Fleming v. Weagley, 32 Ill. 
App. 183. 


27. Ky.—Schweitzer's Trustee v. 
Schweitzer, 35 S.W.2d 3, 237 Ky. 
159. 

70 C.J. p 148 note 25. 

28. Pa.—Novic v. Fenics, 11 A.2d 
871, 337 Pa. 529. 

29. Cal.—Marple v. Jackson, 193 P. 
940, 184 C. 411. 

70 C.J. p 148 note 26. 

30. S.D.—Churchill & Alden Co. v. 
Ramsey, 172 N.W. 779, 42 S.D. 23. 

70 C.J. p 148 note 27. 

31. Va.—.Eason v. Lyons, 76 S.E. 957, 
114 Ya. 390. 

70 C.J. p 148 note 28. 

32. Va.—First Nat. Bank Y. House, 
133 S.JEj. 664, 145 Va. 149. 

70 C.J. p 148 note 29. 

33. Ind.—De Ruiter v. De Ruiter, 62 
N.E. 100, 28 Ind.App. 9, 91 Am.S.R. 
107. 

La.—Vicknair v. Trosclair, 12 So. 486, 
45 La.Ann. 373. 
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§ 92. -Contradiction, Impeachment, or 

Corroboration of Other Spouse 

In proceedings to which neither is a party, it has 
been held that one spouse is competent to contradict or 
discredit the other spouse's testimony. 

In proceedings to which neither is a party, it has 
been held that one spouse is competent to con¬ 
tradict 34 or discredit 35 the other spoused testimony, 
as by showing bias, 36 although other authority holds 
that the testimony of a husband or wife may not 
be introduced to impeach or discredit that of his 
or her spouse; 37 and the husband of the victim of 
an alleged rape or assault has been held incom¬ 
petent to testify in discredit of the wife’s testi¬ 
mony on trial of the alleged rapist. 38 Where both 
spouses testify, the testimony of one may go in 
corroboration of that of the other, 39 and for pur¬ 
poses of corroboration the testifying husband and 
wife are regarded as two separate witnesses and 
not as one person or witness. 40 

§ 93. Testimony in Particular Civil Actions 
or Proceedings 

a. Interlocutory or collateral proceeding 

b. Action which might have been brought 

by or against wife if unmarried 

c. Actions concerning community prop¬ 

erty 

d. Probate or contest of will 

e. By or against spouse and others joint- 

ly 

a. Interlocutory or Collateral Proceeding 

Although there is authority to the contrary, the rule 
prohibiting husband and wife to testify for or against 
each other has been held not to preclude the introduction 
of the affidavit or testimony of one spouse in the suit 
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of the other on a motion or other Interlocutory or col¬ 
lateral matter. 

The rule prohibiting husband and wife to tes¬ 
tify for or against each other has been held not 
to preclude the introduction of the affidavit or 
testimony of one spouse in the suit of the other 
on a motion or other interlocutory or collateral 
matter; 41 but there is also authority for the view 
that even in a collateral proceeding one spouse 
cannot give testimony tending to show that the 
other has committed a crime, 42 although it has 
also been held that in a suit in which neither spouse 
is a party one can be asked a question for the 
purpose of disgracing the other, when the matter 
inquired into is not an indictable offense. 43 

b. Action Which Might Have Been Brought by 
or against Wife if Unmarried 

Under some statutes, although both spouses cannot 
testify, either husband or wife may testify in an action 
which might have been brought by or against the wife 
if unmarried. 

Under some statutes either husband or wife may 
testify in an action which might have been brought 
by or against the wife if unmarried, 44 but both 
spouses cannot testify. 45 The right of election as 
to which shall testify rests primarily with the wife 
in such a suit; 46 but where the husband has testi¬ 
fied the wife may not, 47 and where the wife has 
testified, the husband is thereafter incompetent, 48 
although one may testify as to facts not within 
the knowledge of the other even though the other 
also testifies in the case. 49 Testimony of one 
spouse with respect to property jointly owned by 
both is testimony for the other spouse so as to make 
it incompetent for both to testify relating to such 
property, 50 and where some property is jointly 
owned and other property is the separate property 


34. N.C.—State v. Parrott, 79 N.C. 
615. 

70 C.J. p 148 note 32. 

Impeachment of wife of accused, ap¬ 
pearing on behalf of accused, by 
prior inconsistent or contradictory 
statements see infra § 575. 

35. N.J.—-Ware v. State, 35 N.J.Law 
553. 

36. Ark.—Cornelius v. State, 12 Ark. 
782. 

70 C.J. p 148 note 34. 

37. Tex.—Vickers v. State, 242 S.W. 
1032, 92 Tex.Cr. 182. 

70 C.J. p 148 note 35. 

38. Ohio.—McCombs y. State, 8 Ohio 
St. 643. 

39. N.Y.—Haskins v. People, 16 N.Y. 
344. 

40. Cal.—People v. Nesseth, 274 P. 
2d 479, 127 C.A.2d 712. 


Pa.—Fredericks v. Hanover F. Ins. 
Co., 7 Pa.Dist. 79, 20 Pa.Co. 26. 

41. N.Y.—Laing v. Titus, 18 Abb.Pr. 
388. 

Pa.—Commonwealth v. Reid, 8 Phila. 
385, 1 Leg.Gaz. 182. 

42. N.J.—Rice v. Rice, Ch., 18 A. 457. 
70 C.J. p 149 note 40. 

43. N.J.—Ware v. State, 35 N.J.Law 
553—Den ex dem. Stewart v. John¬ 
son, 18 N.J.Law 87. 

44. U.S.—Wilson v. Jefferson Stand¬ 
ard Life Ins. Co., D.C.Ky., 16 F. 
Supp. 200. 

Ky.—Prestonsburg Water Co. v. Os¬ 
borne, 111 S.W.2d 664, 271 Ky. 245 
—Stokes v. Goodwin, 73 S.W.2d 27, 
255 Ky. 258. 

70 C.J. p 156 note 50. 

45. Ky.—Fahrenholtz v. Loomis, 132 
S.W.2d 307, 280 Ky. 9—Prestons- 
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burg Water Co. v. Osborne, 111 S. 
W.2d 664, 271 Ky. 245. 

70 C.J. p 156 note 51. 

46. Ky.—Edwards v. Citizens' Sav. 
Bank of Paducah, 51 S.W.2d 661, 
244 Ky. 508. 

70 C.J. p 156 note 52. 

47. Ky.—Adams v. Commonwealth 
ex rel. State Highway Commission, 
146 S.W.2d 7, 285 Ky. 38. 

70 C.J. p 156 note 53. 

48. Ky.—Watson v. Gilliam, 68 S.W. 
2d 399, 252 Ky. 762. 

70 C.J. p 156 note 54. 

49. Ky.—People’s Bank v. Baker, 38 
S.W.2d 225, 238 Ky. 473. 

70 C.J. p 156 note 55. 

50. Ky.—Adams v. Commonwealth 
ex rel. State Highway Commission, 
146 S.W.2d 7, 285 Ky. 38. 

70 C.J. p 156 note 57. 
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§ 93 WITNESSES 

of the husband, the wife is incompetent to testify 
as to the latter. 51 

Depositions. Where the wife’s deposition has not 
been taken, the husband’s is admissible in an action 
to which both are parties and which could have been 
maintained by or against the wife if an unmarried 
woman, 52 although where the wife elects to read 
her husband’s deposition, she may not thereafter 
read her own also. 53 The fact that the wife’s dep¬ 
osition has been taken is not ground for excluding 
the husband’s testimony where the deposition is 
neither read nor offered at the trial, 54 and it has 
been held that the husband should be allowed to 
withdraw his wife’s deposition and to testify. 55 

In case of fraudulent conveyance from husband 
to wife, the rule precluding testimony of both has 
been held inapplicable. 56 

c. Actions Concerning Community Property 

The usual rules apply with respect to the competency 
of husband and wife in suits involving community prop¬ 
erty. 

In suits involving community property the usual 
rules apply with respect to the competency of hus¬ 
band and wife, 57 although if a case involving com¬ 
munity property should arise where the testimony 
of a spouse could be confined to his or her own in¬ 
terest, such testimony would be competent, 68 and 
under enabling acts a spouse may be competent to 
testify in actions concerning the community. 69 
Where, in creditors’ proceedings against the hus¬ 
band, any property or credit which the wife may 
have is presumed to belong to the community, nei¬ 
ther wife nor husband may testify to establish the 
paraphernal character of the wife’s claim. 60 Un¬ 
der a statute providing that a husband shall not 
be examined for or against his wife without her 
consent, a husband may be compelled to testify with¬ 


out his wife’s consent in proceedings supplementary 
to execution of a community personal judgment 
against both spouses, parties to the action. 61 

d. Probate or Contest of Will 

The husband or wife of a contestant, as well as a 
proponent, in a will contest has been held subject to gen¬ 
eral rules rendering one spouse incompetent to testify for 
or against the other. 

A statute rendering husband and wife incom¬ 
petent to testify for or against each other does not 
preclude a husband who was a witness to a will, 
in which his wife is a legatee, from testifying be¬ 
fore the probate court in a proceeding to establish 
the will; 62 but the husband or wife of a contest¬ 
ant in a will contest has been held subject to gen¬ 
eral rules rendering one spouse incompetent to tes¬ 
tify for or against the other, 63 and the spouse of 
a proponent and beneficiary under an alleged will, 
in a will contest, is incompetent to testify for the 
other spouse. 64 The widow of a testator has been 
held incompetent to testify in proceedings to con¬ 
test his will, with respect to the mental capacity 
of her deceased husband, 65 although other author¬ 
ity holds that, in a will contest, the widow of the 
testator is a generally competent witness. 66 

e. By or against Spouse and Others Jointly 

If all the parties must succeed or fail together, where 
an action is brought by or against a spouse and others 
Jointly, the other spouse cannot testify. 

Where an action is brought by or against a 
spouse and others jointly, the other spouse cannot 
testify if all such parties must succeed or fail to¬ 
gether; 67 but if the action is such that some of 
such parties may succeed and others fail, the hus¬ 
band or wife is competent for or against the par¬ 
ties other than his or her spouse. 68 So, also, the 
husband or wife of one codefendant with others 
may testify after the suit has been dismissed as 


51- Ky.—Union Light, Heat & Pow¬ 
er Co. v. Heving, 82 S.W.2d 789, 250 
Ky. 223. 

70 C.J. p 156 note 58. 

52. Ky.—James v. Davis, 189 S.W. 
440, 172 Ky. 381. 

70 C.J. p 156 note 59. 

53. Ky.—Baskett v. Rudy, 217 S.W. 
112, 186 Ky. 208. 

70 C.J. p 157 note 60. 

54. Ky.—Floore v. Green, 83 S.W. 
133, 26 Ky.L. 1073. 

55. Ky.—Westview Sav. Bank, etc., 
Co. v. Zook, 30 S.W. 1016, 17 Ky.L. 
334. 

56. Ky.—Truitt v. Curd, 16 S.W. 364, 
13 Ky.L. 118. 

70 C.J. p 157 note 63. 


57. La.—White v. Vicksburg, etc., 
R. Co., 8 So. 475, 42 La.Ann. 990. 

70 C.J. p 158 note 84. 

58. Cal.—Rothschild v. Superior 
Court in and for City and County 
of San Francisco, 293 P. 106, 109 
C.A. 345. 

70 C.J. p 158 note 85. 

59. La.—Wuertz v. Life & Casualty 
Ins. Co. of Tennessee, 120 So. 72, 
10 La.App. 70. 

70 C.J. p 158 note 87. 

60. La.—Schimsky v. His Creditors, 
3 La.A. (Orleans) 493. 

61. Wash—Belknap v. Platter, 103 
P. 432, 54 Wash. 1, 132 Am.S.R. 
1097. 

70 C.J. p 158 note 89. 
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62. Kan.—Lanning v. Gay, 78 P. 810, 
85 P. 407, 70 Kan. 353. 

63. Okl.—Allen v. Kinnibrugh, 219 P. 
676, 93 Okl. 42. 

70 C.J. p 159 note 91. 

64- Okl.—In re Purcell's Estate, 176 
P.2d 986, 198 Okl. 166. 

65. Ill.—Donnan v. Donnan, 86 N.E. 
279, 236 Ill. 341. 

66 . Ky.—Nelson v. Nelson, 30 S.W. 
2d 893, 235 Ky. 189. 

70 C.J. p 159 note 93. 

67. Okl.—Bombarger v. Bloss, 163 
P.2d 551, 196 Okl. 153. 

70 C.J. p 155 note 38. 

68 . Ark.—Missouri Pac. R. Co. v. 
Fowler, 34 S.W.2d 1071, 183 Ark. 
86 . 

70 C.J. p 155 note 39. 
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to the spouse, 69 or judgment has been rendered 
against him or her. 70 

Unnecessary party . It has been both affirmed 71 
and denied 72 that the spouse of an unnecessary par¬ 
ty is a competent witness. 

§ 94. -Actions between Husband and 

Wife in General 

Husband and wife have been held competent witness¬ 
es in actions or proceedings between them. 

Under some decisions and statutes, husband and 
wife have been held competent witnesses in ac¬ 
tions or proceedings between them, 73 at least where 
their interests were really conflicting, 74 although 
where there is no genuine conflict of interest, com¬ 
petency has been denied. 75 Under statutes pro¬ 
viding that husband and wife may be introduced 
by each other as witnesses in all cases, civil or 
criminal, and shall be competent witnesses in their 
own behalf, as against each other, in all controver¬ 
sies between them, a husband may not testify against 
his wife in a suit between her and a third person, 76 
competency existing only where there is a con¬ 
troversy between them. 77 

Husband and wife have been held competent wit¬ 
nesses, in proceedings between them, under mar¬ 
ried women's acts, 78 and separate property acts, 79 
and a statute forbidding husband and wife to tes¬ 
tify “'against each other” does not render the tes¬ 
timony of a wife incompetent in support of a claim 
filed by her against her husband's estate in bank¬ 
ruptcy. 80 


WITNESSES §§ 93-95 

On the other hand, husband and wife have been 
held incompetent as witnesses in actions between 
them, 81 although where one spouse is merely a nom¬ 
inal party, the other may testify. 82 

§ 95. - Annulment of Marriage and Di¬ 

vorce and Related Proceedings 

a. Annulment 

b. Divorce and related proceedings 

a. Annulment 

In the absence of statutory authority, husband and 
wife are incompetent to testify for or against eacti other 
in annulment proceedings. 

In the absence of statutory authority, husband 
and wife are incompetent to testify for or against 
each other in annulment proceedings, 83 although 
where it appears by competent evidence that one 
of the parties had a living spouse at the time of 
the alleged marriage, so that such alleged marriage 
was in fact void, the parties to the annulment pro¬ 
ceedings become competent as witnesses, 84 but the 
spouse of the married party is incompetent. 85 Un¬ 
der statutes providing that husband and wife are 
incompetent to testify for or against each other, 
in proceedings for annulment where the facts would 
not justify declaring the marriage void ab initio, 
although they might warrant a decree avoiding it, 
the relation of marriage exists as far as to make 
the parties incompetent as witnesses. 86 Under stat¬ 
utes making one party a competent witness for him¬ 
self or the other party in a “divorce suit,” a hus- 


69. Kan.—Van Valkenburg v. Lynde, 
66 P. 994, 63 Kan. 887. 

70. Ky.—Singer Mfg. Co. v. Howes, 
49 S.W. 963, 20 Ky.L. 1607. 

71. Tex.—Hall v. Murphy, 14 Tex. 
637. 

72. Miss.—Leach v. Shelby, 58 Miss. 
681. 

70 C.J. p 155 note 43. 

73. Colo.—Boyd v. McElroy, 100 P.2d 
624, 105 Colo. 527. 

Pa.—Willis v. Willis, Com.Pl., 27 
North.Co. 381—Sheczaitis v. Shec- 
zaitis, Com.Pl., 8 Sch.Reg. 258. 

70 C.J. p 149 note 45. 

Tort action 

(1) In a tort action by a married 
woman against her husband, she may, 
under the state constitution and stat¬ 
utes, testify in her own behalf. 

Okl,—Courtney v. Courtney, 87 P.2d 

660, 184 Okl. 395. 

(2) Personal injury to a wife 
which permits the admission of her 
testimony against her husband, with¬ 
in the exception recognized at the 
common law, is not confined to cases 


of personal violence, but may include 
cases involving a tort against the 
wife. 

U.S.—Cohen v. U. S., C.C.A.Or., 214 
F. 23, certiorari denied 35 S.Ct. 
199, 235 U.S. 696, 59 L.Ed. 430. 

Cal.—People v. Tidwell, 141 P.2d 969, 
61 C.A.2d 58. 

Estate of husband against wife 

A proceeding in which estate of 
husband is asserting and wife is re¬ 
sisting a claim of the estate against 
wife is an “action by one spouse 
against the other” within exception 
to statute excluding testimony of one 
spouse for or against the other with¬ 
out the consent of such other. 

Cal.—In re Gillett’s Estate, 166 P.2d 
870, 73 C.A.2d 588. 

74. Conn.—Appeal of Spitz, 14 A. 
776, 56 Conn. 184, 7 Am.S.R. 303. 

75. W.Va.—Anderson v. Snyder, 21 
W.Va. 632. 

70 C.J. p 149 note 47. 

76. Miss.—Spencer v. O'Bryant, 106 
So. 6, 140 Miss. 474. 

70 C.J. p 149 note 48. 
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77. Miss.—Strauss v. Hutson, 61 So. 
594, 104 Miss. 637. 

78. Ark.—Comstock v. Comstock, 225 
S.W. 621, 146 Ark. 266. 

70 C.J. p 149 note 50. 

79. Pa.—Petition of Jones, 73 Pa. 
Hist. & Co. 253, 37 Hel.Co. 311. 

70 C.J. p 149 note 51. 

80. TJ.S.—In re Domenig, D.C.Pa., 
128 F. 146. 

70 C.J. p 149 note 52. 

81. Tenn.—Jackson v. Jackson, 210 
S.W.2d 332, 186 Tenn. 337. 

70 C.J. p 149 note 53. 

82. Neb.—Buckingham v. Roar, 63 
N.W. 398, 45 Neb. 244. 

83. D.C.—Lenoir v. Lenoir, 24 App. 
D.C. 160 

Ky.—Bassett v. Bassett, 9 Bush 696. 

84. Pa.—Remann v. Remann, 17 Pa. 
Hist. 864, 34 Pa.Co. 495. 

85. Pa.—Remann v. Remann, supra. 

86 . La.—Lacoste v. Guidroz, 16 So. 
836, 47 La.Ann. 295. 
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§ 95 WITNESSES 

band suing for annulment of his marriage has been 
held competent to testify in his own behalf. 87 

b. Divorce and Belated Proceedings 

(1) In general 

(2) Statutes permitting testimony on is¬ 

sue of cruelty 

(3) Incompetence to testify as to adul¬ 

tery 

(4) Competency as affected by personal 

or other character of service 

(I) In General 

Generally, under the Influence of Judicial necessity 
or legislative enactment, husband and wife are compe¬ 
tent witnesses against each other in divorce proceedings. 

At common law and in the absence of statute 
changing the rule, husband and wife have been 
held incompetent witnesses in their suits for di¬ 
vorce 88 or for alimony, 89 the general common-law 
rule of exclusion being deemed to apply as strongly 
to a divorce suit as to any other. 90 Accordingly, 
it has been held that the incompetency of husband 
and wife as witnesses in divorce suits is not altered 
by statutes removing the disability arising from the 
fact of being a party or interested in the action, 91 
divorce being regarded as a matter sui generis and 
not affected by general statutes applicable to ordi¬ 
nary cases, 92 or by statutes removing incompeten¬ 
cy of a spouse to testify for the other spouse, 93 
or by statutes permitting husband and wife to tes¬ 
tify for or against their separate interests in any 
case where they may be joined as plaintiffs or de¬ 
fendants and have a separate interest, 94 or by stat¬ 


utes providing that the husband or wife of a party 
to a suit or proceeding, or who is interested in the 
issue to be tried, shall not be incompetent to testify 
therein except as to confidential communications. 9 5 

Under the influence of judicial necessity or leg¬ 
islative enactment, it is now generally held that hus¬ 
band and wife are as a rule competent witnesses 
against each other in divorce proceedings, 96 al¬ 
though not necessarily compellable against the ob¬ 
jection of the testifying spouse, 97 and it has also 
been held that one spouse is a competent 98 and com¬ 
pellable 99 witness for the other, and that either 
party may be compelled to testify as under cross- 
examination for the other. 1 Under this rule, hus¬ 
band or wife in divorce actions is competent to 
testify as to abandonment or desertion, 3 cruelty, 3 
fact of marriage, 4 impotence, 5 intoxication, 6 non- 
access, 7 or residence; 8 but incompetent to testify 
against each other as to property matters, 9 and a 
spouse may not testify as to conversations with an 
insane spouse in a suit against the spouse for di¬ 
vorce. 10 

It has been said that the right of a spouse to tes¬ 
tify at all in a divorce proceeding is statutory, 11 
and is limited to the exceptions named in the stat¬ 
ute. 12 Statutes broadly providing that husband and 
wife shall be competent to testify for or against 
each other are not modified as to competency of 
such witnesses in divorce proceedings by other 
statutes forbidding the granting of a divorce on 
the unsupported petition of either husband or 
wife, 13 so that under such statutes, when construed 


87. Mass.—Foss v. Foss, 12 Allen 
26. 

70 C.J. p 150 note 61. 

88. La.—Daspit v. Ehringer, 32 La. 
Ann. 1174. 

70 C.J. p 150 note 64. 

89. Kan.—Selders v. Selders, 58 P. 
1038, 9 Kan.App. 428. 

70 C.J. p 150 note 65. 

90. Me.—Dwelly v. Dwelly, 46 Me. 
377. 

70 C.J. p 150 note 67. 

91. Vt.—Manchester v. Manchester, 
24 Vt. 649. 

70 C.J. p 150 note 68. 

92. D.C.—Bergheimer v. Bergheimer, 
17 App.D.C. 381. 

93. Miss.—Anonymous, 58 Miss. 15. 

94. La.—Dillon v. Dillon, 32 La.Ann. 
643. 

70 C.J. p 151 note 71. 

95. Tex.—Cornish v. Cornish, 56 Tex. 
564. 

70 C.J. P 151 note 72. 

96. Ala.—Lyall v. Lyall, 35 So.2d 
550, 250 Ala, 635. 


D.C.—Buford v, Buford, 156 F.2d 567, 
81 U S.App.D.C. 169. 

Mo.—Ex parte Dickinson, App., 132 

S.W.2d 243. 

Pa,—Kemery v. Kemery, Com.Fl., 36 
Berks Co. 241. 

Tex.—Mortensen v. Mortensen, Civ. 

App., 186 S.W.2d 297. 

70 C.J. p 151 note 73. 

97. N.J.—Loudon v. Loudon, 168 A. 
840, 114 N.J.Ea. 242. 

70 C.J. p 151 note 74. 

98. N.J.—Hague v. Hague, 96 A. 579, 
85 N.J.Ea. 537. 

70 C.J. p 151 note 75. 

99. N.J.—McCauley v. McCauley, 103 
A. 20, 88 N.J.Ea. 392. 

70 C.J. p 151 note 76. 

1. Tex.—Brown v. Brown, Civ.App., 
152 SW.2d 790, error refused. 

70 C.J. p 151 note 77. 

2. N.C.—Nelson v. Nelson, 149 S.E. 
585, 197 N.C. 465. 

Tex.—Fasken v. Fasken, Civ.App., 260 
SW. 698, certified auestions an¬ 
swered 260 S.W. 701, 113 Tex. 464. 
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3. Ga.—Lowry v. Lowry, 163 S.E. 11, 
170 Ga, 349, 70 A.L.K. 488. 

70 C. J. p 151 note 79. 

4. N.Y.—Suffln v. Suffin, 104 N.Y.S. 

839, 119 App.Div. 852. 

70 C.J. p 151 note 80. 

5. N.C.—Barringer v. Barringer, 69 
N.C. 179. 

6 . Ind.—Smith v. Smith, 77 Ind. 80. 

7. N.J.—Loudon v. Loudon, 168 A. 

840, 114 N.J.Eq. 242. 

Pa.—Krick v. Krick, Com.Pl., 39 
Berks Co. 76. 

8 . Ind.—Bowman v. Bowman, 77 N. 
E.2d 900, 118 Ind.App. 137. 

9. Ky.—Singer v. Singer, 68 S.W. 2d 
34, 252 Ky. 707. 

10. Tenn.—Jackson v. Jackson, 210 
S.W.2d 332, 186 Tenn. 337. 

11. N.Y.—Biers' v. Biers, 142 N.Y.S. 
128, 156 APP-Div. 409. 

12 . N.Y.—Biers v. Biers, supra, 

13. D.C.—Early v. Early, 261 F. 1003, 
49 App-D.C. 123. 
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one in the light of the other, husband and wife are 
competent witnesses in divorce suits. 14 

Effect of “divorce” statutes on competency in 
other proceedings . Statutes providing that neither 
husband nor wife shall be “competent or permitted 
to testify against each other” except in certain pro¬ 
ceedings for divorce limit to actions for divorce 
the competency of a wife to testify against her hus¬ 
band in civil proceedings not falling within the ex¬ 
ceptions of later statutes; 15 under such statutes 
a husband may not testify against his wife in a 
proceeding other than for divorce, 16 and if ef¬ 
fect be given to the words “or permitted,” in all 
civil cases other than for divorce a wife’s testi¬ 
mony against her husband is prohibited beyond the 
power of waiver, 17 and the prohibition of the stat¬ 
ute is not confined to cases in which the husband 
or wife is a party, but extends to any testimony by 
either assailing the conduct or character of the 
other. 18 

Effect of “adultery” statutes on competency as to 
other issues in divorce action. Under statutes in 
one form or another providing that husband and 
wife shall be incompetent to testify in actions grow¬ 
ing out of the adultery of either, they may testify 
in divorce suits brought only on other grounds as 
to matters not involving adultery. 19 

Contempt proceeding growing out of a divorce 
action has been held so far ancillary to such action 
as to be governed by the rules controlling compe¬ 
tency of witnesses in divorce actions, 20 and where 
a spouse is a competent witness in the divorce ac¬ 
tion, he or she is also a competent witness in such 
ancillary contempt proceeding. 21 

In suit for attorney’s fees for services in divorce 
proceeding, later discontinued, it has been held that 
plaintiffs may call the wife as a witness. 22 

On application for writ of ne exeat by a wife, 


WITNESSES § 95 

against her husband, pending a suit for partial di¬ 
vorce and alimony, her affidavit has been held ad¬ 
missible. 23 

(2) Statutes Permitting Testimony on Issue 

of Cruelty 

The testimony of a spouse is competent on the issue 
of cruel and inhuman treatment under statutes providing 
that neither husband nor wife shall testify for or against 
each other except in an action for divorce based on such 
grounds. 

Under statutes providing that neither husband 
nor wife shall testify for or against each other ex¬ 
cept, inter alia, in an action for divorce where the 
grounds relied on are cruel and inhuman treatment, 
in which case either or both may testify, the tes¬ 
timony of a spouse is competent on the issue of 
cruel and inhuman treatment, 24 but incompetent as 
to any other issue, 25 such as abandonment, 26 drunk¬ 
enness, 27 or some other issue not pertinent to cruelty 
as ground for divorce. 28 

Alimony . In actions for divorce and alimony, 
where the ground is cruelty, a wife is a competent 
witness although her right to divorce has been bar¬ 
red by statute, 29 but in an action for alimony sep¬ 
arate and distinct from divorce, the wife may not 
testify as to her husband’s cruelty, 30 and where the 
statutory ground for divorce because of cruelty does 
not exist, the wife is clearly incompetent as a wit¬ 
ness in the alimony action. 31 

(3) Incompetence to Testify as to Adultery 

Under various statutes, neither spouse is competent 
to testify with respect to adultery in a divorce proceed¬ 
ing, or in connection with proceedings related thereto. 

Under statutes removing the common-law bar 
against testimony of spouses for or against each 
other and making them generally competent, but 
providing in one form or another that such stat¬ 
utory competence shall not extend to actions insti¬ 
tuted in consequence of adultery, 32 neither spouse 


14* D.C.—Early v. Early, supra. 

70 C.J. p 151 note 87. 

15. Pa.—Petition of Barber, 17 Pa. 
Dist. 148. 

16. Pa.—Petition of Good, 1 Pa.Dist. 
569. 

17. Pa,—Petition of Barber, 17 Pa. 
Dist. 148. 

18. Pa.—Petition of Barber, supra, 

19. Ga.—Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R. 488. 

N.C.—Nelson v. Nelson, 149 S.E. 585, 
197 N.C. 465. 

20. Cal.—Mitchell v. Superior Court 
in and for City and County of San 
Francisco, 125 P. 1061, 163 C. 423. 

21. Cal.—Mitchell v. Superior Court 
97 C.J.S.—32 


in and for City and County of San 
Francisco, supra. 

22. Tex.—Neblett & Norman v. Gou- 
kas, Civ.App., 40 S.W.2d 1113. 

23. Ga,—McGee v. McGee, 8 Ga. 295, 
52 Am.D. 407. 

N.Y.—Denton v. Denton, 1 Johns.Ch. 
441. 

24. Ky.—Gowdy v. Gowdy, 20 S.W. 
2d 170, 230 Ky. 545. 

70 C.J. p 152 note 99. 

25. Ky.—Hill v. Hill, 261 S.W. 1115, 
203 Ky. 182. 

70 C.J. p 152 note 1. 

26. Ky.—Wermeling v. Wermelingr, 
288 S.W. 1050, 217 Ky. 126. 

70 C.J. p 152 note 2. 
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27. Ky.—Lewis v. Lewis, 4 S.W.2d 
1106, 224 Ky. 18. 

70 C.J. p 152 note 3. 

28. Ky.—Gowdy v. Gowdy, 20 SW. 
2d 170, 230 Ky. 545. 

70 C.J. p 152 note 4. 

29. Ky.—Brown v. Brown, 294 S.W. 
493, 219 Ky. 787. 

70 C.J. p 152 note 5. 

30. Ky.—London v. London, 277 S. 
W. 287, 211 Ky. 271. 

31. Ky.—London v. London, supra. 

70 C.J. p 152 note 7. 

32. N.Y.—Jennings v. Jennings, 84 
N.Y.S.2d 511, 193 Misc. 805. 

70 C.J. p 152 note 8. 
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is competent to testify with respect to adultery in 
a divorce proceeding, 33 or in connection with pro¬ 
ceedings related thereto, 34 although declarations of 
the alleged paramour to defendant and defendant’s 
reply thereto may be proved by testimony of third 
persons without violating such statutes. 35 

Where the statute so permits, defendant is com¬ 
petent to deny or disprove the allegation of adul¬ 
tery, 36 or to testify as to special statutory defens¬ 
es, 37 such as plaintiff’s procurement, 38 connivance, 39 
or forgiveness, 40 although if the party against whom 
the allegation of adultery is made produces evidence 
tending to prove any of the statutory defenses, the 
other party is competent to testify in disproof of 
any such defense. 41 Where the statute merely for¬ 
bids testimony of one spouse against the other in 
adultery cases, either party is competent in favor 
of the other. 42 

Action or testimony involving matters other than 
adultery. Under statutes forbidding husband or 


wife to testify in actions growing out of adultery, 
it has been held that neither may testify to the 
adultery of the other although the action is brought 
solely on other grounds and proof of adultery is 
offered merely to establish such other grounds. 43 
In the absence of statutory exception so permitting, 
as where either is competent to prove the fact of 
marriage, 44 where the action is one instituted in 
consequence of adultery, a spouse may not testify 
as to facts other than adultery, 45 such as resi¬ 
dence. 46 Where divorce is sought both for adul¬ 
tery and on other grounds, either spouse is com¬ 
petent to testify as to such other grounds, 47 and 
where plaintiff sues for divorce or limited divorce 
on some other ground, the fact that defendant files 
a cross libel for divorce for adultery does not 
make the action one in consequence of adultery 
so as to render plaintiff incompetent to testify as 
to his or her grounds for divorce, 48 or so as to 
preclude defendant’s testimony on the issue other 


Every action founded on adultery 

Under statute making each spouse 
incompetent to testify against other 
on trial of an action founded on an 
allegation of adultery, incompetency 
to testify extends to every cause of 
action in which parties to marriage 
are adverse parties and relief sought 
is founded on adultery. 

N.Y.—Admire v. Admire, 42 N.Y.S.2d 
755, 180 Misc. 68. 

33. Ga.—Peacon v. Peacon, 30 S.E. 
2d 640, 197 Ga. 748. 

N.Y.—Punzi v. Punzi, 79 N.Y.S.2d 
620, 191 Misc. 36, affirmed 88 N.Y. 
S.2d 905, 275 App.Div. 36—Dellaria 
v. Dellaria, 52 N.Y.S.2d 607, 183 
Misc. 832—Rosenblum v. Rosen- 
blum, 42 N.Y.S.2d 626, 181 Misc. 78. 

Grobin v. Grobin, 55 N.Y.S.2d 32, 
184 Misc. 796. 

70 C.J. p 153 note 9. 

Statute strictly limited 

Section of Practice Act relating to 
testimony of one spouse against the 
other relates only to an action for di¬ 
vorce and is strictly so limited. 
N.Y.—Tell v. Tell, 53 N.Y.S.2d 94. 
Not limited by support statute 

Provision of Domestic Relations 
Law authorizing either spouse, if 
mother is married, to testify to non- 
access in proceedings to enforce ob¬ 
ligation of a father to support and 
educate child born out of wedlock, 
applies only to such proceeding and 
does not otherwise limit application 
of Civil Practice Act provision declar¬ 
ing each spouse incompetent to tes¬ 
tify against other on trial of action 
founded on an allegation of adultery. 
N.Y.—Admire v. Admire, 42 N.Y.S.2d 
755, 180 Misc. 68. 

Considering assertions of facts 

In action for divorce because of 


husband's alleged adultery, on appli¬ 
cation for temporary alimony and 
counsel fees, court is not compelled 
to disregard assertions of fact made 
by the wife when supported by other 
proof, notwithstanding wife cannot 
testify on trial to the adulteries al¬ 
leged in the complaint and made spe¬ 
cific in her bill of particulars. 

N.Y.—Hershey v. Hershey, 29 N.Y.S. 
2d 397. 

Particular testimony 

(1) In divorce proceeding, admis¬ 
sion of husband's testimony detailing 
physical description of apartment in 
which wife's alleged adultery oc¬ 
curred, and identifying handwriting 
of wife’s alleged paramour in Italy, 
which had effect of indirectly offering 
husband as witness to facts of al¬ 
leged adultery, was improper in view 
of statute. 

N.Y.—’Weil v. Weil, 125 N.Y.S.2d 368, 
283 App.Div. 33. 

(2) In action for divorce by wife, 
she was not entitled to read in evi¬ 
dence her deposition taken by hus¬ 
band before trial, in order to estab¬ 
lish her residence, in view of statute. 
N.Y.—Jennings v. Jennings, 84 N.Y. 

S.2d 511, 193 Misc. 805. 

(3) In wife’s divorce action, plain¬ 
tiff was disqualified from testifying 
as to identity of husband’s handwrit¬ 
ing in letter to her confessing his 
adultery. 

N.Y.—Grobin v. Grobin, 55 N.Y.S.2d 
32, 184 Misc. 996. 

34. Ga.—Bvitt v. Evitt, 128 S.E. 661, 
160 Ga. 497. 

70 C.J. p 153 note 10. 

35. N.C.—Toole v. Toole, 16 S.E. 912, 
112 N.C. 152, 34 Am.S.R. 479. 
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36. N.Y.—Weil v. Weil, 125 N.Y.S.2d 
368, 283 App.Div. 33. 

Jennings v. Jennings, 84 N.Y.S.2d 
511, 193 Misc. 805—Grobin v. Gro¬ 
bin, 55 N.Y.S.2d 32, 184 Misc. 996. 
70 C.J. p 153 note 12. 

37. N.Y.—Grobin v. Grobin, supra. 

38. N.Y.—Grobin v. Grobin, supra. 

39. N.Y.—O’Hara v. O’Hara, 120 N. 
Y.S. 982, 136 App.Div. 378. 

Grobin v. Grobin, 55 N.Y.S.2d 32, 
184 Misc. 996. 

40. N.Y.—Grobin v. Grobin, supra. 

41. N.Y.—Abbott v. Abbott, 228 N. 
Y.S. 611, 132 Misc. 11. 

42. N.Y.—Grobin v. Grobin, 55 N.Y. 
S.2d 32, 184 Misc. 996. 

Abramowitz v. Abramowitz, 137 
N.Y.S.2d 442—Perweiler v. Perweil- 
er, 160 N.Y.S. 785. 

70 C.J. p 153 note 14. 

43. Ga.—Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R, 488. 

70 C.J. p 153 note 15. 

44. N.Y.—’Weil v. Weil, 125 N.Y.S.2d 
368, 283 App.Div. 33. 

Jennings v. Jennings, 84 N.Y.S. 
2d 511, 193 Mtsc. 805—Grobin v. 
Grobin, 55 N.Y.S.2d 32, 184 Misc. 
996. 

70 C.J. p 153 note 18. 

45. N.Y.—Biers v. Biers, 142 N.Y.S. 
128, 156 App.Div. 409. 

70 C.J. p 153 note 16. 

46. N.Y.—Jennings v. Jennings, 84 
N.Y.S.2d 511, 193 Misc. 805. 

47. Ga.—Whitehead v. Whitehead, 84 
S.E. 580, 143 Ga. 285. 

70 C.J. p 154 note 19. 

48. Ga.—Anderson v. Anderson, 79 
S.E. 1124, 140 Ga. 802. 

70 C.J. p 154 note 20. 
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than adultery, 49 although neither spouse is com¬ 
petent to testify in respect of the cross libel for 
divorce on the ground of adultery. 50 

Competent but not compellable. Where the stat¬ 
ute removes the general common-law bar and then 
provides that neither spouse shall be “compellable” 
in a divorce action for adultery to give evidence 
for the other except as to the fact of marriage, ei¬ 
ther is competent to give evidence for or against 
the other in such a divorce action, 51 but neither is 
compellable to testify for the other, 52 except as to 
the fact of marriage. 53 

Under the rule as to nonaccess and legitimacy, as 
discussed supra § 90, the husband may not testify that 
his wife admitted that her child was not his. 54 Also, 
a husband's testimony of nonaccess or illegitimacy 
in support of his divorce action is incompetent to 
the extent that it tends to show adultery by exclud¬ 
ing him from the paternity of a child, 55 and a de¬ 
fendant wife is incompetent to testify as to non- 
access to the plaintiff husband. 56 

Spouse of a corespondent in divorce has been held 
competent to prove the adultery. 57 

(4) Competency as Affected by Personal or 
Other Character of Service 

Husband and wife are competent witnesses for or 
against each other under statutes making either party 
to a divorce proceeding competent to testify where there 
has been personal service of a subpoena, or of a rule to 
take depositions on the defendant, or where the defend¬ 
ant appears and defends. 

Under statutes making either party to a divorce 
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proceeding competent to testify where there has been 
personal service of a subpoena, or of a rule to take 
depositions on defendant, or where defendant ap¬ 
pears and defends, generally speaking, husband and 
wife are competent witnesses for or against each 
other where the statutory requirement has been ful¬ 
filled but not otherwise; 58 although under various 
different statutory exceptions either may be held 
competent despite lack of personal service or its 
equivalent to testify as to all facts, 59 the fact of 
marriage, 60 or in respect of desertion, 61 although, 
where suit is brought for divorce on the ground of 
desertion, this will not make the spouse competent 
to testify in such action as to other and distinct 
grounds for divorce. 62 

Under such statutes appearance and defense are 
requisite to render a spouse competent to testify, 63 
and a spouse does not become a competent witness 
by reason of the fact that service was had on de¬ 
fendant outside the jurisdiction either personally 64 
or by registered letter, 65 or by reason of a personal 
service of a notice not amounting to a rule, 66 or 
acceptance by counsel of notice of the time and place 
of hearing. 67 

§ 96. - Action by or against Spouse in 

Representative Capacity 

A husband or wife may generally testify for or 
against a spouse who sues or defends in a representative 
capacity only. 

Generally speaking, a husband or wife may testify 
for or against a spouse who sues or defends in a 


49. N.Y.—Woodrick v. Woodrick, 36 
N.E. 395, 141 N.Y. 457. 

50. Mich.—Zakrzewski v. Zakrzew- 
ski, 212 N.W. 80, 237 Mich. 459. 

70 C.J. p 154 note 22. 

51. N.J.—Schaab v. Schaab, 57 A. 
1090, 66 N.J.Eg. 334. 

52. N.J.—Schaab v. Schaab, supra. 

53. N.J.—Schaab v. Schaab, supra. 

54. Mich.—Zakrzewski v. Zakrzew¬ 
ski, 212 N.W. 80, 237 Mich. 459. 

70 C.J. p 154 note 27. 

55. N.Y.—Punzi v. Punzi, 79 N.Y.S. 
2d 620, 191 Misc. 36, affirmed 88 
N.Y.S.2d 905, 275 App.Div. 36. 

Benti v. Benti, 62 N.Y.S.2d 239 
—Schacht v. Schacht, 53 N.Y.S.2d 
636. 

legitimacy of child born during 
separation of spouses was an issue 
incidental to main determination in 
divorce action, and was necessarily 
founded on adultery, thereby making 
husband incompetent to testify on 
such issue. 

N.Y.—Admire v. Admire, 42 N.Y.S.2d 
755, 180 Misc. 68. 


56. N.Y.—Benti v. Benti, 62 N.Y.S. 
2d 239. 

57. N.Y.—Van Cort v. Van Cort, 4 
Edw. 621. 

58. Pa.—Huffman v. Simmons, 200 
A. 274, 131 Pa.Super. 370. 

70 C.J. p 154 note 29. 

Living husband and wife 

Statute providing that a husband 
and wife shall not be competent or 
be permitted to testify against each 
other, except in proceedings for di¬ 
vorce in which personal service of 
subpoena or rule to take depositions 
has been made, on the opposite par¬ 
ty, or in which the opposite party 
appears and defends, is applicable 
only where husband and wife are 
both living. 

Pa.—Huffman v. Simmons, supra. 

59. Pa.—Hickey v. Hickey, 11 A.2d 
187, 138 Pa.Super. 271. 

General appearance 
A libelant, obtaining any lawful 
service on hopelessly insane respond¬ 
ent in action for divorce on grounds 
of cruel and barbarous treatment and 
indignities to person before respond¬ 
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ent became insane, is a fully compe¬ 
tent witness as to all facts, especial¬ 
ly where general appearance has 
been entered and defense made on 
respondent’s behalf. 

Pa.—Hickey v. Hickey, supra. 

60. Pa.—Allen v. Allen, 18 Pa.Dist. 
734. 

70 C.J. p 154 note 30. 

61. Pa.—Hedderson v. Hedderson, 35 
Pa. Super. 629. 

70 C.J. p 154 note 31. 

62. Pa.—Nelson v. Nelson, 42 Pa.Co. 
649. 

63. Pa.—MacLean v. MacLean, 19 
Pa.Dist. 98. 

70 C.J. p 154 note 33. 

64. Pa.—Sauer v. Sauer, 19 Pa.Dist. 
421. 

70 C.J. p 155 note 34. 

65. Pa.—Payne v. Payne, 5 Pa.Dist- 
188. 

66. Pa.—Sauer v. Sauer, 19 Pa.Dist. 
421. 

70 C.J. p 155 note 36. 

67. Pa.—Brock v. Brock, 42 Pa.Co. 
622- 
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representative capacity only, 68 as in the case of a 
spouse acting as natural guardian 69 or next friend 70 
of an infant. 

Where spouse sues partly in representative and 
partly in nonrepresentative capacity, the other spouse 
may testify only in support of the claim asserted in 
a representative capacity. 71 

Executor or administrator . According to some au¬ 
thorities, a spouse may testify for or against the 
other spouse suing or defending as executor or 
administrator, 72 although other authorities are to 
the contrary. 73 

§ 97. -Actions Conserving Separate 

Property or Interests of Spouses 

By virtue of statutes or otherwise, a wife is general¬ 
ly competent to testify in actions concerning her sepa¬ 
rate property. 

The general rule, by virtue of statutes or other¬ 
wise, is that a wife is competent to testify in actions 
concerning her separate property, 74 irrespective of 
whether or not her husband is joined as a party, 75 
on the theory that she is not testifying for or 
against her husband but only concerning herself; 76 
but the husband may not testify for or against his 
wife, 77 except, in some jurisdictions, as to the ques¬ 
tion of ownership. 78 

Under some statutes both husband and wife are 
competent witnesses for or against each other in 
actions concerning the separate property of the 
wife, 79 and a wife's right of action for personal in¬ 
juries, 80 malicious prosecution, 81 malpractice, 82 or 
slander, 83 or for damages suffered in consequence of 
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the sale of liquor to her husband, 84 is held to be 
her separate property, so that her husband may testi¬ 
fy in an action therefor, although such statutes have 
been held inapplicable to a proceeding under a feme 
sole trader's act. 85 

Under statutes providing that husband and wife 
shall be fully competent witnesses in proceedings 
brought by either to protect or recover the separate 
property of either, removal of incompetency is 
confined to the proceedings specified. 86 

Statutes ordinarily requiring consent of spouse 
to make a married witness competent, when con¬ 
strued in the light of other statutes making husband 
and wife competent as witnesses in proceedings 
brought in connection with the separate property of 
either, have been held not to require consent of the 
other spouse to testimony of the spouse whose sep¬ 
arate property is involved in the proceeding at bar. 87 

Dispute between husband and wife as to title . 
Some statutes allow husband and wife to testify 
against each other in case of a dispute between them 
as to the title to property. 88 

§ 98. - Actions between Spouse and Third 

Person in General 

The competency of a spouse to testify for or against 
the other spouse has been considered in various actions 
between a spouse and a third person. 

The competency of a spouse to testify for or 
against the other spouse has been considered in 
various actions between a spouse and a third per¬ 
son. 89 The testimony of a wife has been held ad- 


68. Wis.—Robinson v. McGinnis, 130 
N.W. 473, 145 Wis. 476. 

70 C.J. P 155 note 44. 

69. Mo.—St. Louis Union Trust Co. 
v. Baker, App., 264 S.W. 437. 

Vt,—Bonett v. Stowell, 37 Vt. 258. 

70. Kan.—Rotter v. Stamfli, 44 P. 
46, 2 Kan.App. 788. 

70 C.J. p 155 note 46. 

71. La.—Watson v. Lyons, 26 So. 
440, 51 La.Ann. 1697. 

70 C.J. p 155 note 47. 

72. Ark.—McCamey v. Wright, 119 
S.W. 841, 90 Ark. 608. 

70 C.J. p 155 note 48. 

73. Ill.—Heineman v. Hermann, 52 
N\E.2d 263, 385 Ill. 191. 

In re Teehan’s Estate, 4 N\E.2d 
513, 287 Ill.App. 58. 

70 C.J. p 156 note 49. 

74. Pa.—Morrish v. Morrish, 105 A 
83, 262 Pa. 192. 

70 C.J. p 157 note 65. 

75. Mo.—Pischel v. Marceline Coal & 
Mining Co., 221 S.W. 74. 

70 C.J. p 157 note 66. 


76. Ky.—Stix v. Calender, 160 S.W. 
514, 155 Ky. 806. 

70 C.J. p 157 note 67. 

77. La.—Bianchi v. Del Valle, 42 So. 
148, 117 La. 587. 

70 C.J. p 157 note 68. 

7a Ga.—Porter v. Allen, 54 Ga. 623. 
70 C.J. p 157 note 69. 

79. Colo.—Hanna v. Barker, 6 Colo. 
303. 

70 C.J. p 157 note 71. 

80. Ill.—Rock Island v. Larkin, 136 
Ill.App. 579. 

70 C.J. p 158 note 72, 

81. Ill.—Anderson v. Friend, 71 Ill. 
475. 

82. Ill.—Kolber v. Frankenthal, 159 
Ill.App. 382. 

8a Ill.—Hawver v. Hawver, 78 Ill. 
412. 

84. Ill.—Davenport & Cox v. Ryan, 
81 Ill. 218. 

70 C.J. p 158 note 76. 
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85. Pa.—Petition of Barber, 17 Pa 
Dist. 148. 

86. Pa.—Newcomer v. Newcomer, 
Com.Pl., 50 Lanc.L.Rev. 383. 

70 C.J. p 158 note 78. 

87. Mich.—Hunt v. Eaton, 21 N.W. 
429, 55 Mich. 362. 

70 C.J. p 158 note 80. 

88. Mich.—Dowling v. Dowling, 74 
N.W. 523, 116 Mich. 346. 

89. Ky.—Buck v. Kleinschmidt, 131 
S.W.2d 714, 279 Ky. 569. 

Service of process 
In suit to vacate default judgment 
which had been rendered on showing 
that summons had been issued and 
served on defendant on return day 
by leaving copy at his usual place of 
residence, with a member of his fam¬ 
ily over age of fifteen years, defend¬ 
ant's wife was incompetent to testify 
that no summons was ever left at 
their home. 

Okl.—Goldsmith v, Owens, 68 P.2d 
849, 180 Ok!. 268. 
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missible in an action against the husband for neces¬ 
saries furnished to her. 90 

Automobile accident actions . The common-law 
rule making husband and wife incompetent witness¬ 
es for or against each other applies in actions be¬ 
tween a spouse and a third person for damages aris¬ 
ing from an automobile accident, 91 although the rule 
may be relaxed from the necessity of the case so as 
to admit the testimony of the spouse where he or 
she was the only person in the car and able to 
testify to certain facts, 92 but not where other wit¬ 
nesses are available to prove the circumstances of 
the accident, 93 and where the case does not fall with¬ 
in statutory exceptions to the common-law rule of 
exclusion, the spouse remains incompetent to testify 
in such an action. 94 Statutes permitting husband or 
wife to testify with respect to business transacted 
by one as the agent of the other do not make a 
spouse competent as a witness because driving the 
other spouse at the time of an automobile accident 
resulting in litigation, the theory of agency not ex¬ 
tending to such a case, 95 and the mere presence of 
a spouse in the car at the time of an accident af¬ 
fords no basis for a claim of agency. 96 

§ 99. - Alienation of Affections, Criminal 

Conversation, and Carnal Assault 

a. Alienation of affections 

b. Criminal conversation 

c. Carnal assault 

a. Alienation of Affections 

At common law and except as the rule has been 
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changed by statute the alienated spouse Is Incompetent 
to testify in an action by the other spouse for alienation 
of his or her affections. 

At common law and except as the rule may be 
changed by statute or modified by exceptions on the 
ground of public policy or the like, the alienated 
spouse is incompetent to testify in an action by the 
other spouse for alienation of his or her affections. 97 
Under some statutes husband and wife are competent 
witnesses in an action by one spouse for the aliena¬ 
tion of the affections of the other, 98 at least where 
the action does not grow out of adultery, 99 or is 
brought after the marriage relation has been termi¬ 
nated 1 or is brought after divorce; 2 although in 
some jurisdictions the alienated spouse may not 
testify without the consent of plaintiff spouse. 3 The 
plaintiff spouse may not, in such an action, show 
malicious and willful desertion 4 or threats 5 by the 
other spouse. 

In some jurisdictions neither plaintiff spouse 6 nor 
the alienated spouse 7 may testify in an action for 
alienation of affections growing out of adultery, 
although in other jurisdictions the alienated spouse 
has been held a competent witness for plaintiff on 
the ground of public policy, 8 or in defense of char¬ 
acter or conduct, 9 and plaintiff spouse has also been 
held competent. 10 

Statutes permitting husband and wife to testify 
against each other where one sues the other for the 
protection of separate property do not make one a 
competent witness against the other in a suit for 
alienation of a spouse’s affections. 11 


90. Wis.—Morgenroth v. Spencer, 
102 N.W. 1086, 124 Wis. 564. 

70 C.J. p 159 note 95. 

91. Ky.—Buck v. Kleinschmidt, 131 

S.W.2d 714, 279 Ky. 569—Wells v. 
Lockhart, 81 S.W.2d 5, 258 Ky. 698. 

Wis.—Voss v. Metropolitan Cas. Ins. 

Co., 63 N.W.2d 96, 266 Wis. 150. 

70 C.J. p 159 note 97. 

92. Ill.—Walbank v. Walden W. 
Shaw Livery Co., 186 Ill.App. 128. 

70 C.J. p 159 note 98. 

93. Ill.—Bolkhardt v. Edwards, 230 
Ill.App. 640. 

70 C.J. p 159 note 99. 

presence of plaintiff and defendant 

In an action to recover for injuries 
sustained by the plaintiff in alighting 
from defendant’s car, which was 
started suddenly by defendant's wife 
under the direction of defendant, as 
plaintiff and defendant were present 
and cognizant of all that took place 
and testified to all that occurred, it 
cannot be said that the testimony of 
the wife was indispensable under the 


necessity rule, and it was not error 
to exclude her testimony. 

Ill.—Browder v. Beckman, 275 Ill. 
App. 193. 

94. Ill.—Bolkhardt v. Edwards, 230 
Ill.App. 640. 

95. Ark.—Kansas City Southern Ry. 
Co. v. Biggs, 28 S.W.2d 68, 181 Ark. 
818. 

70 C.J. p 159 note 3. 

96. Mo.—Cutts v. Davison, App., 184 
S.W. 921. 

70 C.J. p 160 note 4. 

97. Mo.—Knapp v. Knapp, 183 S.W. 
576. 

70 C.J. p 160 note 8. 

98. Okl.—Hafer v. Lemon, 79 P.2d 
216, 182 Okl. 578. 

70 C.J. p 160 note 9. 

99. Mich.—Hendrickson v. Harry, 
166 N.W. 1023, 200 Mich. 41. 

1. Okl.—Hafer v. Lemon, 79 P.2d 
216, 182 Okl. 578. 

2. Mich.—Patterson v. Hill, 180 N.W. 
352, 212 Mich. 635. 

70 C.J. p 160 note 11. 
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3. Wash.—Lyen v. Lyen, 167 P. 1113, 
98 Wash. 498. 

70 C.J. p 160 note 12. 

4. Pa.—Haas v. Fitzpatrick, 177 A. 
326, 117 Pa.Super. 21. 

5. Pa.—Haas v. Fitzpatrick, supra. 

6. Ga.—Graves v. Harris, 45 S.E. 239, 
117 Ga. 817. 

Herrington v. Spell, 173 S.E. 870, 
48 Ga.App. 802. 

7. Ga.—Thompson v. Crawford, 119 
S.E. 440, 30 Ga.App. 796. 

70 C.J. p 160 note 14. 

8. Mo.—Coy v. Humphreys, 125 S. 
W. 877, 142 Mo.App. 92. 

70 C.J. p 161 note 16. 

9. Pa.—Haas v. Fitzpatrick, 177 A. 
326, 117 Pa.Super. 21. 

70 C.J. p 161 note 17. 

10. Okl.—Potter v. Womach, 162 P. 
801, 63 Okl. 107. 

70 C.J. p 161 note 18. 

11. Pa.—Morrow v. Morrow, 43 Pa. 
Co. 472. 

70 C.J. p 161 note 20. 
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b. Criminal Conversation 

Generally, husband and wife are incompetent to tes¬ 
tify for or against each other in an action for criminal 
conversation. 

Under some statutes and decisions husband and 
wife are generally incompetent to testify for or 
against each other in an action for criminal con¬ 
versation, 12 except to prove the fact of marriage, 13 
or the wife is not competent except with the hus¬ 
band’s consent, 14 or the wife is competent for, al¬ 
though not against, her husband. 15 

The prohibition of statutes expressly providing 
that, in an action for criminal conversation, plain¬ 
tiff’s wife is not a competent witness for him as to 
any matter in controversy, runs to the disqualifica¬ 
tion of the witness, 16 and under statutes of this 
character it has been held that, where the wife is 
not called as a witness, other persons may testify as 
to the wife's declarations in the presence of defend¬ 
ant for the purpose of getting direct or implied ad¬ 
missions from defendant; 17 although under statutes 
removing the general common-law disability of hus¬ 
band and wife to testify for or against each other 
in civil actions, but expressly providing that nothing 
therein shall render husband or wife competent to 
testify for or against the other in any action or 
proceeding because of criminal conversation, a third 
person may not testify to declarations of the wife 
against her husband. 18 The purpose of statutes 
expressly making wife incompetent witness for 
plaintiff in her husband’s action for criminal con¬ 
versation, but permitting her to testify for defend¬ 
ant, would seem to be to prevent collusion between 
husband and wife. 19 

Statutes forbidding testimony of one spouse 
against other. Under statutes providing that a hus¬ 
band or wife is not competent against the other on 
the trial of an action founded on adultery except to 
prove the marriage or to disprove the adultery, a 
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plaintiff husband is not prohibited from testifying 
in his own behalf in proof of the offense. 20 

Statutes in contravention of common law. Stat¬ 
utes providing that, in an action for criminal con¬ 
versation, plaintiff’s wife is a competent witness for 
defendant except as to confidential communica¬ 
tions, are in contravention of the common-law rule 
making husband and wife generally incompetent for 
or against each other. 21 

Under statutes permitting wife to testify in de¬ 
fense of her character or conduct in the husband’s 
action for criminal conversation, the wife may testi¬ 
fy for defendant in refutation of charges against 
her chastity. 22 

Under statutes making competency the rule and 
incompetency the exception with respect to testimony 
of a wife for her husband, it has been held that a 
wife may be admitted as a witness for plaintiff, in 
a criminal conversation case, over defendant’s ob¬ 
jection 23 and may testify as to the offense. 24 

Divorce. Under statutes expressly providing that, 
in an action for criminal conversation, plaintiff’s 
wife is not a competent witness for plaintiff, but is 
competent for defendant, on proof of divorce plain¬ 
tiff may call the alienated and divorced spouse to 
testify in his behalf as to the marriage 26 and the 
offense charged. 26 

c. Carnal Assault 

An assaulted wife may testify in her husband's ac¬ 
tion for damages for carnal assault notwithstanding a: 
statute providing that, in any action instituted by hus¬ 
band or wife in consequence of adultery, the husband' 
or wife shall not be competent to testify. 

Notwithstanding a statute providing that, in any 
action instituted by husband or wife in consequence 
of adultery, the husband or wife shall not be com¬ 
petent to testify, an assaulted wife may testify in 
her husband’s action for damages for a carnal as¬ 
sault on the wife. 27 


12. N.C.—House v. Creech, 166 S.E. 
174, 176, 203 N.C. 378. 

70 C.J. p 161 note 21. 

13. Me.—Jowett v. Wallace, 92 A. 
321, 112 Me. 389, Ann.Cas.l917A 754. 

70 C.J. p 161 note 22. 

14. Wash.—Speck v. Gray, 45 P. 143, 
14 Wash. 589. 

70 C.J. p 161 note 23. 

15. Miss.—Brister v. Dunaway, 115 
So. 36, 149 Miss. 5. 

16. N.Y.—Botwinick v. Annenberg, 
198 N.Y.S. 151, 204 App Div. 436. 

17. Ind.—Mainard v. Reider, 28 N.E. 
196, 2 Ind App. 115. 

70 C.J. p 161 note 27. 


18. N.C.—McCall v. Galloway, 78 S. 
E. 429, 162 N.C 353. 

19. N.Y.—iStrock v. Russell, 132 N. 
Y.S. 968, 148 App.Div. 483. 

20. N.Y.—Woods v. Gledhill, 9 N.Y. 
S. 266, 56 Hun 220. 

70 C.J. p 162 note 31. 

21. Wis.—Smith v. Merrill, 44 N.W. 
759, 75 Wis. 461. 

22. N.C.—Chestnutt v. Sutton, 168 
S.E. 680, 204 N.C. 476. 

23. VI.—Phelps v. Utley, 101 A. 1011, 
92 Yt. 40. 


24. Yt.—Phelps v. Utley, supra. 

W.Va.—Ohlinger v. Roush, 193 S.E, 
328, 119 W.Va. 272. 

25. N.Y.—Wottrich v. Freeman, 71 
N.Y. 601. 

Botwinick v. Annenberg, 198 N.Y. 
S. 151, 204 App.Div. 436. 

26. N.Y.—Wottrich v. Freeman, 71 
N.Y. 601. 

Botwinick v. Annenberg, 198 N. 
Y.S. 151, 204 App.Div. 436. 

27. Mich.—Hirdes v. Ottawa Circuit. 
Judge, 146 N.W. 646, 180 Mich. 321,. 
52 D.R.A.,N.S., 373. 

70 C.J. p 162 note 39. 
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§ 100. Testimony in Criminal Prosecutions 

Where a spouse is a competent witness on the trial 
of the other spouse, such spouse may testify before a 
grand Jury. 

Where a spouse is incompetent to testify for or 
against the other spouse in a criminal prosecution, 
such incompetency operates to exclude such spouse 
from testifying in proceedings before a grand jury, 28 
although where a spouse is a competent witness on 
the trial of the other spouse, such spouse may testify 
before a grand jury. 29 Where a hearing for the 
determination of the degree of an offense and the 
punishment therefor is not considered to be a trial 
in the full technical sense, one spouse may testify 
against the other. 30 

§ 101. - Of One Spouse for Offense 

against the Other 

a. In general 

b. Particular applications 

a. In General 

Generally, a husband or wife is a competent witness 
against the other spouse in the latter's prosecution for a 
crime or criminal injury against the former. 

Both at common law and under statutes either 
declaratory thereof or relaxing the common-law rule 
of general incompetence, a husband or wife is a 
competent witness against the other spouse in the 
latter’s prosecution for a crime or criminal injury 
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against the former. 31 A wife may testify against 
her husband in the prosecution of the husband for 
a crime which corrupts or is harmful to her morali¬ 
ty, 32 although at common law and under statutes 
declaratory thereof, or so construed, the competency 
of one spouse to testify against the other in the 
latter’s prosecution for an offense against the former 
has been held to be confined to crimes against the 
person of the testifying spouse. 33 

A husband or wife has been held a competent wit¬ 
ness in favor of his or her spouse on the trial of the 
latter for alleged injury or violence inflicted on the 
proposed witness, 34 although other authority is to 
the contrary. 35 

Specific statutes . Under statutes permitting hus¬ 
band and wife to testify as to matters affecting 
agency of one for the other, one spouse may testify 
against the other in the latter’s prosecution for a 
crime against the testifying spouse growing out of 
an agency of one for the other. 36 

Under statutes permitting husband and wife to 
testify against each other in cases involving a con¬ 
troversy between them, it has been held that one 
spouse may not testify in a prosecution of the other 
spouse for a crime against the property of the 
would-be witness, 37 and it has been stated that 
generally speaking the statutory exception has refer¬ 
ence to civil controversies betweeen husband and 
wife or to cases where a prosecution is both civil 


#a Ill.—People v. Bladek, 102 N.E. 

243, 259 Ill. 69. 

70 C.J. p 149 note 44. 

At common law, wife could not tes¬ 
tify as witness against her husband 
in proceeding before grand jury. 
N.Y.—People v. Budzmski, 289 N.Y.S. 
656, 159 Misc. 566. 

29. N.Y.—People v. Budzinski, su¬ 
pra. 

30. Cal.—Application of Carr, 167 P. 
2d 243, 73 C.A.2d 697. 

j31. TJ.S.—Hayes v. U. S., C.C.A.Okl., 
168 F.2d 996—Brunner v. TJ. S., C.C. 
A.Ky., 168 F.2d 281. 

U. S. v. Graham, D.C.Mich., 87 F. 
Supp. 237—U. S. v. Williams, D.C. 
Minn., 55 F.Supp. 375. 

Ala.—Berry v. State, 175 So. 407, 27 
Ala.App. 507, certiorari denied 175 
So. 412, 234 Ala. 414. 

Hawaii.—Territory of Hawaii v. Al¬ 
ford, 39 Hawaii 460. 

Mo.—State v. Dunbar, 230 S.W.2d 845, 
360 Mo. 788— Corpus Juris cited in 
State v. Koelzer, 154 S.W.2d 84, 86, 
348 Mo. 468. 

Ex parte Dickinson, App., 132 S. 
W.2d 243. 

Mont.—State v. Storm, 220 P.2d 674, 
124 Mont. 102. 


N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

Pa.—Commonwealth v. Wiesner, 
Quar.Sess., 21 Leh.L.J. 284—Com¬ 
monwealth v. Nadolny, Quar.Sess., 
40 Luz.Leg.Reg. 171, affirmed 63 A. 
2d 129, 163 Pa.Super. 517—Com¬ 
monwealth v. Leone, Quar.Sess., 34 
Luz.Leg.Reg. 77, 10 Som.Leg.J. 115. 
Tex.—Morris v. State, 198 S.W.2d 901, 
150 Tex.Cr. 58. 

Va.—McMillan v. Commonwealth, 50 
S.E.2d 428, 188 Va 429. 

70 C.J. p 162 note 41. 

“Offense” or “criminal offense” 

(1) Words “offense” and “criminal 
offense,” in statute with respect to 
competency of spouses to testify for 
or against each other, are used inter¬ 
changeably and mean prosecution for 
criminal offense, not proceeding based 
merely on private wrong. 

Va.—Meade v. Commonwealth, 43 S.E. 
2d 858, 186 Va 775, 173 A.L.R. 372. 

(2) Even though defendant, in 
prosecution for setting fire to insured 
property with intent to defraud insur¬ 
ers, burned property belonging to 
wife, that act was not an “offense 
against wife” within statute making 
a wife a competent witness against 
husband without his consent, and, 
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therefore, admission of wife's testi¬ 
mony was reversible error. 

W.Va—State v. Clay, 64 S.E.2d 117, 
135 W.Va. 618. 

32. U.S.—Hayes v. U. S., C.C.A.OkI., 
168 F.2d 996. 

TJ. S. v. Graham, D.C.Mich., 87 F. 
Supp. 237—U. S. v. Williams, D.C. 
Minn., 55 F.Supp. 375. 

Cal.—People v. Tidwell, 141 P.2d 969, 
61 Cal.App.2d 58. 

Hawaii.—Territory of Hawaii v. Al¬ 
ford, 39 Hawaii 460. 

Pa.—Commonwealth v. Poe, 80 Pa. 
Dist. & Co. 157, 65 York Leg.Rec. 
125. 

33. Mont.—State v. Storm, 220 P.2d 
674, 124 Mont. 102. 

Va.—Meade v. Commonwealth, 43 S. 
E.2d 858, 186 Va. 775, 173 A.L.R. 
372. 

70 C.J. p 163 note 42. 

34. N.Y.—People v. Fitzpatrick, 5 
Park.Cr. 26. 

70 C.J. p 163 note 43. 

35. Ga.—Bryant v. State, 157 S.E. 
923, 43 Ga.App. 85. 

70 C.J. p 163 note 44. 

36. Ky.—Commonwealth v. Wilson, 
229 S.W. 60, 190 Ky. 813. 

37. Miss.—State v. McMullins, 126 
So. 662, 156 Miss. 663. 
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and criminal in its essential character and involves 
material benefit to the testifying spouse, 88 as where 
the wife is permitted to testify against her husband 
in his prosecution for vagrancy and nonsupport of 
his family. 89 

Under statutory exceptions permitting husband or 
wife to testify against the other in a prosecution 
for a crime committed by one against the other, 
the right of one spouse to testify against the other 
exists in cases of violence against the person, 40 and 
has by some authorities been limited to such of¬ 
fenses, 41 such authorities construing statutes of this 
character as merely declaratory of the common 
law, 42 although other authorities take the view that 
under such statutory exception a wife is competent 
to testify against her husband in a prosecution for 
any crime of his by which she is particularly and 
directly injured or affected, 48 the statute being 
construed as rendering one spouse competent against 
the other in the latter’s prosecution for any offense 
against the marriage relation or status, 44 although 
holding one spouse incompetent to testify against 
the other where the crime is clearly one not against 
the person or property of the other, or even against 
the marital status. 46 

Statutes permitting either spouse to testify against 
the other in all cases in which an injury has been 
done by either against the person or property of 
either are not limited to cases wherein there is a 
physical injury to the person of a spouse, 46 but in¬ 
clude prosecutions for crimes especially injuring one 
spouse, although involving no physical injury. 47 

Under statutes rendering either husband or wife 
competent to testify in any criminal proceeding 
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against either for bodily injury or violence attempt¬ 
ed, done, or threatened on the other, the competency 
of a spouse is not limited to prosecutions for an 
immediate act of violence, 48 nor is actual violence 
essential in view of the statutory provisions as to 
threatened violence. 49 

Crimes prior to marriage. At common law and 
under statutes substantially declaratory thereof, the 
right of one spouse to testify against the other in 
the latter’s prosecution for a crime against the per¬ 
son of the former is limited to criminal injuries to 
the spouse as such, and does not extend to offenses 
which were committed before the marriage, 60 as 
where a wife is held incompetent to testify in her 
husband’s prosecution for transporting her for im¬ 
moral purposes prior to marriage, 61 although the 
spouse is competent where statute expressly so pro¬ 
vides. 52 Under general statutes providing that nei¬ 
ther husband nor wife shall testify against the other, 
as construed in the light of other statutes providing 
that in the case of seduction of a female under a 
certain age there shall be no prosecution of the 
man if he marries the girl unless he deserts her 
within a specified time after marriage, in which case 
he may be prosecuted “as though no marriage had 
taken place,” there is an implied repeal of the earlier 
prohibitory statutes as far as they affect cases of 
this character, 63 and, where the husband has desert¬ 
ed his wife within the statutory period, she may 
testify against him in his prosecution for seducing 
her before marriage. 54 

Crime against spouse and another. Where the 
same act is a crime against the wife and also a 
crime against another person, the wife is not com- 


38. Miss.—McQueen v. State, 104 So. 
168, 139 Miss. 457. 

39. Miss.—McRae v. State, 61 So. 
977, 104 Miss. 861. 

40. Iowa.—Molyneux v. Willcockson, 
137 N.W. 1016, 157 Iowa 39, 41 L.R. 
A.,N.S., 1213. 

Attempted justification in. murder 
prosecution 

Where accused in murder prosecu¬ 
tion attempted to justify his act on 
the ground that deceased had caused 
accused's wife to divorce him, state 
was entitled to prove, under excep¬ 
tion which permits one spouse to tes¬ 
tify to an offense committed on him 
or her, by the other, that accused had 
committed an act of violence on wife, 
which act was cause of separation 
and divorce, particularly where there 
was evidence from other sources that 
accused was tried and convicted for 
offense against wife. 

Tex.—Newman v. State, 210 S.W.2d 
171, 151 Tex.Cr. 628, 


41. Tex.—Baxter v. State, 31 S.W. 
394, 34 Tex.Cr. 516, 63 Am.S.R. 720. 

70 C.J. p 163 note 51. 

42. Wash.—State v. Kephart, 106 P. 
165, 56 Wash. 561, 26 L.R.A.,N.S., 
1123. 

43. Colo.—Wilkinson v. People, 282 
P. 257, 86 Colo. 406. 

70 C.J. p 163 note 53. 

44. Okl.—Hunter v. State, 134 P. 
1134, 1137, 10 Okl.Cr. 119, L.R.A. 
1915A 564, Ann.Cas.l916A 612. 

70 C.J. p 163 note 54. 

45. Okl.—Tingley v. State, 184 P. 
599, 16 Okl.Cr. 639. 

70 C.J. p 163 note 56. 

46. Ark.—Murphy v. State, 286 S.W. 
871, 171 Ark. 620, 48 A.L.R. 1189. 
Term “property” in statute is limit¬ 
ed to real or personal property and 
does not include children. 

Ark.—Jenkins v. State, 87 S.W.2d 78, 
191 Ark. 625. 

47. Ark.—Murphy v. State, 286 S.W. 
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871, 872, 171 Ark. 620, 48 A.L.R. 
1189. 

Cal.—People v. Tidwell, 141 P.2d 969, 
61 C.A.2d 58. 

48. Pa.—Commonwealth v. Spink, 20 
A. 680, 137 Pa. 255. 

Commonwealth v. Schiff, Quar. 
Sess., 29 North.Co. 283. 

49. Pa.—Commonwealth v. Spink, 20 
A. 680, 137 Pa. 255. 

50. Minn.—State v. Feste, 285 N.W. 
85, 205 Minn. 73. 

70 C.J. p 164 note 63. 

51. U.S.—U. S. v. Gwynne, D.C.Pa., 
209 F. 993. 

70 C. J. P 164 note 64. 

52. Ga.—Fields v. State, 125 S.E. 
382, 33 Ga.App. 125. 

70 C.J. p 164 note 65. 

53. Ky.—Miller v. Commonwealth, 
157 S.W. 373, 154 Ky. 201. 

54. Ky.—Miller v. Commonwealth, 
supra. 

70 C.J. p 164 note 67. 
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petent on the trial of the husband for the latter 
crime. 55 

Character of testimony . Under the rule that hus¬ 
band or wife may testify against the other in the 
latter’s prosecution for a crime of violence against 
the former, the testimony of the spouse need not be 
confined to the acts of violence, 56 but may include 
evidence as to any acts showing a motive for the 
crime 57 or an effort on the part of accused to sup¬ 
press the prosecution. 58 

h. Particular Applications 

The right of one spouse to testify for or against the 
other in a criminal prosecution of one spouse for an of¬ 
fense against the other has been passed on by the courts 
in prosecutions for various crimes. 

The right of one spouse to testify for or against 
the other in a criminal prosecution of one spouse 
for an offense against the other has been passed on 
by the courts in prosecutions for various crimes. 59 

Abandonment , desertion , and nonsupport. Al¬ 
though it would seem that at common law a wife is 
incompetent to testify against her husband in his 
prosecution for abandonment of her, 60 there is au¬ 
thority holding her competent to testify by virtue 
of a common-law exception to her general incom¬ 
petency, such exception being based on the fact that 
she is the particular individual directly injured by 
the crime and on the rule of necessity; 61 and by 
virtue of statute she has been held competent gen¬ 
erally as a witness in prosecutions for abandonment 
or desertion, 62 and competent to prove the mar¬ 
riage, 63 the fact of abandonment, 64 paternity 
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of a child that her husband was accused of abandon¬ 
ing jointly with abandonment of herself, 65 and that 
her husband was able-bodied, 66 although, where it 
would involve violation of other statutes making one 
spouse incompetent to prove the adultery of the other, 
a wife may not on prosecution of her husband for 
abandonment testify as to his infidelity, even though 
she is by statute made generally competent to testify 
against him in such prosecutions, 67 but cross-ex¬ 
amination as to adultery may be permitted in a 
proper case. 68 

Thus, the wife has been held competent to testify 
against her husband in his prosecution for abandon¬ 
ment of herself, or of herself and child, under 
statutes permitting testimony of a spouse in con¬ 
troversies between them, 69 or in all cases where an 
injury has been done to the person or property of 
either by the other, 70 as well as in cases where the 
statute relates directly to her competency in prosecu¬ 
tions for abandonment 71 or for abandonment after 
seduction and marriage. 72 

Under various statutes, a spouse is a competent 
witness in support proceedings. 73 

Abortion. Under the common-law rule permitting 
one spouse to testify against the other in the latter’s 
prosecution for a crime against the person of the 
other, a wife may testify against her husband in his 
prosecution for an abortion on her person. 74 

Adultery. At common law and under statutes 
either declaratory thereof or failing to change the 
the common-law rule in such respect, one spouse is 
incompetent to testify against the other in the latter’s 


55. W.Va.—State v. Woodrow, 52 S. 

E. 545, 58 W.Va. 527, 112 Am.S.R. 
1001, 2 L.R.A,N.S., 862 and note, 6 
Ann.Cas. 180 and note. 

70 C.J. p 164 note 68. 

56. Ky.—Jordan v. Commonwealth, 
31 S.W.2d 697, 235 Ky. 449. 

57. Ky.—Jordan v. Commonwealth, 
supra. 

58. Ky.—Jordan v. Commonwealth, 
supra. 

5% Particular crimes 

(1) Criminal contempt. 

N.J.—Wieczerzak v. Wieczerzak, 169 
A. 632, 115 N.J.Eq. 89. 

(2) Interstate transportation of 
money stolen, converted, or taken by 
fraud. 

U.S.—U. S. v. Walker, C.AN.Y., 176 

F. 2d 564, certiorari denied 70 S.Ct. 
239, 338 TJ.S. 891, 94 L.Ed. 547. 

U. S. v. Graham, D.C.Mich., 87 F. 
Supp. 237. 

60. N.C.—State v. Brown, 67 N.C. 
470. 

70 C. J. p 164 note 74. 


61. Mo.—State v. Bean, 78 S.W. 640, 
104 Mo.App. 255. 

70 C.J. p 165 note 75. 

62. U.S.—U. S. v. Ryno, D.C.Cal., 130 
F.Supp. 685, affirmed, C.A., Ryno 
v. U. S., 232 F.2d 581. 

Mo.—Ex parte Dickinson, App., 132 
S.W.2d 243. 

70 C.J. p 165 note 76. 

63. N.C.—State v. Chester, 90 S.E. 
697, 172 N.C. 946. 

70 C.J. p 165 note 77. 

64. Ill.—Bea v. People, 101 Ill.App. 
132. 

N.C.—State v. Brown, 67 N.C. 470. 

65. Ala.—Carnley v. State, 50 So. 
362, 162 Ala. 94. 

66. Ala.—Giantland v. State, 62 So. 
470, 8 Ala-App. 319. 

67. N.Y.—People v. Never, 79 N.Y.S. 
367. 

68. N.Y.—City of New York v. Nel¬ 
son, 210 N.Y.S. 335, 124 Misc. 800. 

70 C.J. p 165 note 83. 
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69. Miss.—McRae v. State, 61 So. 
977, 104 Miss. 861. 

70 C.J. p 165 note 84. 

70. Ark.—Murphy v. State, 286 S.W. 
871, 171 Ark. 620, 48 A.L.R. 1189. 

70 C.J. p 165 note 85. 

71. N.C.—State v. Chester, 90 S.E. 
697, 172 N.C. 946. 

70 C.J. p 165 note 86. 

72. Tex.—Furr v. State, Cr., 194 S. 
W. 395—Qualls v. State, 158 S.W. 
539, 71 Tex.Cr. 67. 

73. Pa.—Commonwealth v. Murray, 
Quar.Sess., 27 Del.Co. 514. 

Uniform act 

Uniform Reciprocal Enforcement of 
Support Act does away with marital 
disqualifications. 

N.J.—Pfueller v. Pfueller, 117 A 2d 
30, 37 N.J.Super. 106. 

74. Ky.—Commonwealth v. Allen, 
231 S.W. 41, 191 Ky. 624, 16 AL.R. 
484. 

70 C.J. p 165 note 89—1 C.J. p 332 
note 84. 



§ 101 WITNESSES 

prosecution for adultery. 75 Under statutes chang¬ 
ing the common-law rule, the spouse has been held 
a competent witness. 76 Some courts hold that adul¬ 
tery is a “crime against the other,” within the mean¬ 
ing of statutes permitting a spouse to testify in 
prosecutions for such a crime, 77 although other 
courts construing substantially identical statutes 
deny the competency of a spouse as witness against 
the other in prosecutions for adultery. 78 

Under some statutory provisions the husband or 
wife is a competent witness against the other in 
prosecutions for adultery, to prove the fact of mar¬ 
riage; 79 but in the absence of statute such evidence 
is not admissible. 80 

The authorities are divided with respect to the 
competency of one spouse as a witness against the 
paramour of the other in a separate prosecution of 
the paramour for the crime of adultery. The 
weight of modern authority, however, seems to be 
that the injured spouse is a competent witness 
against the paramour, 81 that the husband of the 
woman with whom the act is charged to have been 
committed may testify to circumstances which do 
not directly criminate, but only tend to criminate, 
her, 82 and, under a statute making the husband 
a competent witness in a case wherein his wife is 
charged with adultery, the husband may testify as 
to the marriage on prosecution of his wife’s para¬ 
mour, 83 although in several jurisdictions, proceed¬ 
ing on the theory that the charge is practically one 
against the offending spouse, the rule is otherwise. 84 
Where the charge against the adulterous spouse 
has been nolle prossed, his or her husband or wife 
is a competent witness; 85 and the husband of the 
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adulterous spouse has been held a competent wit¬ 
ness to prove the fact of marriage on a trial of the 
third party defendant. 86 

The incompetency of one spouse to testify against 
the other continues where the spouse accused is 
jointly indicted with the alleged paramour, and on 
the trial of such joint indictment the innocent spouse 
cannot testify; 87 but even though the indictment is 
joint, the injured spouse will be a competent wit¬ 
ness against the paramour where the prosecution, 
in so far as it concerns the accused husband or 
wife, has been disposed of, 88 either by the entry of 
a nolle prosequi, 89 or of a plea of “guilty,” 90 or, 
while it has been held to the contrary, 91 by an ac¬ 
quittal on separate trial. 92 

Arson. Under the common-law rule making hus¬ 
band or wife competent to testify against the 
other in the latter’s prosecution for a crime against 
the person of the former, one spouse is not com¬ 
petent on the trial of the other for arson in burn¬ 
ing a spouse’s property. 93 Under permissive stat¬ 
ute, a spouse may be competent to testify where the 
crime is committed against the property of the 
other, 94 even though it is community property. 95 

Assaults, assaults with intent to kill, homicide, and 
attempts thereat. Under the common-law rule per¬ 
mitting husband or wife to testify against the oth¬ 
er in the latter’s prosecution for a crime of violence 
on the person of the former, where the witness is 
the victim, he or she may testify against his or her 
husband or wife in the latter’s prosecution for as¬ 
sault or assault and battery, 96 assault with a deadly 
weapon, 97 assault with intent to kill, 98 assault with 


75. Tex.—Hall v. State, 188 S.W.2d 
388, 148 Tex.Cr. 459. 

70 C.J. p 165 note 90. 

76. Iowa.—State v. Russell, 58 N.W. 
915, 90 Iowa 569, 28 L.R.A. 195. 

70 C.J. p 166 note 91. 

77. Okl.—Mitchell v. Same, 140 P. 
622, 10 Okl.Cr. 697. 

70 C.J. p 166 note 92. 

78. Minn.—State v. Lasher, 154 N. 
W. 735, 131 Minn. 97. 

70 C.J. p 166 note 93. 

79. Mich.—People v. Isham, 67 N.W. 
819, 109 Mich. 72. 

70 C.J. p 166 note 95. 

80. Ill.—People v. Green, 114 N.E. 
518, 276 Ill. 346. 

70 C.J. p 166 note 96. 

81- Ala.—Pruett v. State, 37 So. 343, 
141 Ala. 69. 

70 C.J. p 16G note 98. 

82. Vt.—State v. Bridgman, 49 Vt. 

202 . 

70 C.J. p 166 note 99. 


83. Or.—State v. Wakefield, 228 P. 
115, 111 Or. 615. 

84. Mich.—People v. Fowler, 62 N. 
W. 572, 104 Mich. 449. 

70 C.J. p 167 note 2. 

85. N.C.—State v. Wiseman, 41 S.E. 
884, 130 N.C. 726. 

86. Mich.—People v. Isham, 67 N.W. 
819, 109 Mich. 72. 

87. Tex.—McLean v. State, 24 S.W. 
898, 32 Tex.Cr. 521. 

70 C.J. p 167 note 6. 

88. Tex.—Alonzo v. State, 15 Tex. 
App. 378, 49 Am.R. 207. 

89. N.C.—,State v. Wiseman, 41 S.E. 
884, 130 N.C. 726. 

90. N.C.—State v. Guest, 6 S.E. 253, 
100 N.C. 410. 

91. N.J.—State v. Wilson, 31 N.J. 
Law 77. 

92. Tex.—Alonzo v. State, 15 Tex. 
App. 378, 49 Am.R. 207. 
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93. Miss.—State v. McMullins, 126 
So. 662, 156 Miss. 663. 

70 C.J. p 167 note 12. 

94. Cal.—People v. Schlette, 293 P. 
2d 79, 139 C.A.2d 165. 

95. Cal.—People v. Schlette, supra. 

98. Cal.—People v. Marshall, 272 P. 
2d 816, 126 C.A.2d 357, certiorari 
denied Marshall y. People of State 
of Cal., 75 S.Ct. 366, 348 U.S. 945, 
99 L.Ed. 739—People v. Pittullo, 
253 P.2d 705, 116 C.A.2d 373. 

Ga.—Hardin v. State, 47 S.E.2d 745, 
203 Ga. 641. 

Md.—Raymond v. State ex rel. Youn- 
kins, 72 A.2d 711, 195 Md. 126. 

70 C.J. p 167 note 14. 

97. Cal.—People v. Rader, 141 P. 958, 
24 C.A. 477. 

98. Ky.—Jordan v. Commonwealth, 
31 S.W.2d 697, 235 Ky. 449. 

70 C.J. p 167 note 16. 
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malice," attempt to murder, 1 and poisoning or at¬ 
tempt to poison; 2 and, where one spouse has been 
killed by the other, the posthumous testimony of the 
deceased spouse may be introduced to convict the 
other as against the contention that he or she is 
an incompetent witness. 3 

Bigamy or polygamy . At common law and in the 
absence of statutory modification of the rule, in a 
prosecution for bigamy or polygamy, defendant's 
first or lawful spouse is not a competent witness for 
the state, 4 although the wife has been held com¬ 
petent to contradict the testimony of defendant hus¬ 
band as to her alleged statements, 5 and the testi¬ 
mony of defendant's former wife, divorced from 
him at the time of the prosecution, has been held 
to be primarily admissible. 6 It has been held not 
a violation of the rule forbidding one spouse to 
testify against the other for the state merely to 
call the first or lawful wife to the stand without 
questioning her or having her testify to anything, 7 
as where the first wife is brought into court and 
identified as such by the second wife. 8 

On inquiry to determine the competency of the 
witness to testify, as by ascertaining whether she 
is or is not the first and lawful wife of a defend¬ 
ant prosecuted for polygamy, it has been held that 
she is compellable to testify if the governing stat¬ 
ute makes a wife competent against her husband, 
although granting her the privilege of refusing to 
testify against him on his trial, 9 but that, if the 
governing statute makes the wife wholly incompe¬ 
tent, instead of giving her a mere privilege of ex¬ 
emption, she may not be compelled to testify even 
on a preliminary inquiry as to her competency as 


a witness. 10 

Under some statutes defendant's lawful wife is a 
competent witness for him. 11 Under statutes en¬ 
tirely abrogating the common-law rule of incom¬ 
petency of one spouse to testify against the other, 
the first or lawful spouse is a competent witness 
against the other in the latter’s prosecution for big¬ 
amy. 12 In at least one jurisdiction a spouse is com¬ 
petent only to prove the fact of marriage, 13 and not 
the existence of the marriage at the time of prose¬ 
cution 14 or other matters. 15 

Where the statute permits one spouse to testify 
against the other in all controversies between 
them, the innocent spouse has been held incompe¬ 
tent to testify against the guilty spouse in the lat¬ 
ter’s prosecution for bigamy. 16 There is a conflict 
of authority as to whether or not bigamy or po¬ 
lygamy is a crime against the innocent spouse within 
the meaning of statutes permitting a spouse to tes¬ 
tify in a prosecution for a crime of one against 
the other, 17 some courts holding that it is such a 
crime and that the innocent spouse may testify, 13 
while other courts adopt the view that it is not a 
crime against the other within the contemplation of 
the statute and accordingly hold the innocent spouse 
incompetent as a witness. 19 

Under a statute providing that in all prosecutions 
for polygamy the husband or wife of accused shall 
be a competent witness, and shall be allowed to tes¬ 
tify against the other, and without the consent of 
the other, as to the fact of marriage, the spouse 
of one on trial for polygamy may testify with re¬ 
spect to the fact, date, and place of marriage, 20 
and may answer a general question relating to 


99. Mo.—State v. Dunbar, 230 S.W. 
2d 845, 360 Mo. 788. 

1> Mont.—State v. Rains, 164 P. 540, 
53 Mont. 424. 

2. Mo.—State v. Koelzer, 154 S.W.2d. 
84, 348 Mo. 468. 

70 C.J. p 167 note 18. 

3. Ky.—Brown v. Commonwealth, 43 

S.W.2d 511, 241 Ky. 151. 

70 C.J. p 167 note 19. 

4L Tex.—Ex parte Gardner, 264 S. 

W.2d 125, 159 Tex.Cr. 365. 

70 C.J. p 167 note 21, 

5. Del.—State v. Ryan, 39 A. 777, 
17 Del. 81. 

70 C.J. p 168 note 22. 

6. Tex.—Rutledge v. State, 198 S.W. 
2d 585, 150 Tex.Cr. 81. 

7. Tex.—Burton v. State, 101 S.W. 
226, 51 Tex.Cr. 196. 

8. Tex.—Bell v. State, 184 S.W.2d 
635, 148 Tex.Cr. 64—Wineman v. 
State, 26 S.W.2d 645, 114 Tex.Cr. 
562. 


9. Utah.—Ex parte Hendrickson, 21 
P. 396, 6 Utah 3. 

70 C.J. p 168 note 25. 

10. U.S.—Miles v. TJ. S., Utah, 103 
U.S. 304, 26 L.Ed. 481. 

11. Ohio.—State v. Bates, 4 Ohio NT. 
P..N.S., 502. 

Tex.—Dumas v. State, 14 Tex.App. 
464, 46 Am.R. 241. 

12. Md.—Richardson v. State, 63 A. 
317, 103 Nfd. 112. 

70 C.J. p 168 note 30. 

13. N.C.—State v. Hill, 85 S.E.2d 411, 
241 N.C. 409—State v. Setzer, 37 S. 
E.2d 513, 226 N.C. 216. 

70 C.J. p 168 note 30 [a]. 

14. N.C.—State v. Hill, 85 S.E.2d 
411, 241 N.C. 409. 

15. Children, divorce, etc. 

In bigamy prosecution testimony of 
defendant’s wife that she and defend¬ 
ant had three children; that they had 
not been divorced, although she had 
started to get a divorce and then 
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dropped it; that she was still mar¬ 
ried to defendant on date alleged il¬ 
legal marriage was contracted, was 
incompetent under statute making 
wife incompetent to give evidence 
against husband in criminal action 
except to prove fact of marriage In 
case of bigamy. 

N.C.—State v. Setzer, 37 S.E.2d 513, 
226 N.C. 216. 

16. Miss.—McQueen v. State, 104 So. 
168, 139 Miss. 457. 

70 C.J. p 168 note 32. 

17. Colo.—Schell v. People, 173 P. 
1141, 65 Colo. 116, L.R.A.1918F 954. 

18. Iowa—State v. Hughes, 11 N.W. 
706, 58 Iowa 706. 

70 C.J. p 168 note 35. 

19. Wash.—State v. Kniffen, 87 P. 
837, 44 Wash. 485, 120 Am.S.R. 
1009, 12 Ann.Cas. 113. 

70 C.J. p 168 note 36. 

20. Or.—State v. Locke, 151 P. 717, 
77 Or. 492. 
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whether or not the parties are married as against 
the contention that the statute limits testimony to 
the marriage ceremony. 21 

The second wife has been held not a competent 
witness to prove the first marriage, 22 or competent 
at all unless the fact of the former marriage is 
clearly proved and defendant has failed to show its 
dissolution. 23 Where, however, an existing former 
marriage is proved, the second wife becomes com¬ 
petent 24 and may testify to the second marriage. 25 

Conspiracy. Under statutes rendering either hus¬ 
band or wife competent to testify in any criminal 
proceeding against either for bodily injury or vio¬ 
lence attempted, done, or threatened on the other, 
a wife may testify in her husband’s prosecution for 
conspiracy to have her confined in an insane asylum 
when sane. 26 

Disturbance of peace. Under the common-law 
rule permitting one spouse to testify against the 
other in the latter’s prosecution for a crime against 
the person of the other, one spouse may not testify 
against the other in the latter’s prosecution for dis¬ 
turbance of the peace of the former. 27 

Forgery. Under the common-law rule permitting 
husband and wife to testify against the other in 
one’s prosecution for a crime against the person 
of the other, neither spouse may testify against the 
other with respect to an alleged forgery in the 
prosecution of one for forging the signature of the 
other. 28 Under statutes permitting husband or wife 
to testify against each other in prosecutions of one 
for a crime against the other, one spouse may not 
testify against the other in the latter’s prosecution 
for forging the signature of the former to an instru¬ 
ment designed to obtain money from a third per¬ 
son. 23 


Fornication. A divorced husband is incompetent 
to testify against his wife and one jointly tried 
with her for fornication as to the adulterous inter¬ 
course or any other fact which occurred while the 
marriage subsisted; 30 nor is such testimony made 
competent against the male defendant by the fact 
that it is received at the trial, over objection, and 
he alone appeals from the verdict. 31 The husband 
may testify as to his wife’s marriage to him, 32 
or against the male defendant when tried separate¬ 
ly. 33 A married woman is a competent witness to 
prove the criminal connection with her; but not the 
nonaccess of her husband. 34 

Incest. Under statutes permitting spouses to tes¬ 
tify for or against each other in prosecutions for 
crimes of one committed against the other, some 
courts have held the innocent spouse competent to 
testify in a prosecution of the guilty spouse for 
incest, 36 holding that the wife may be a wit¬ 
ness on the ground that it is a crime against the 
wife, 36 while other courts have denied the com¬ 
petency of the spouse as a witness in such prose¬ 
cutions, 37 holding that it is not a crime against the 
wife. 38 

Lewdness. Under the common-law rule permit¬ 
ting one spouse to testify against the other in the 
latter’s prosecution for a crime against the person 
of the former, the husband has been held incom¬ 
petent to testify against the wife in her prosecu¬ 
tion for lewd and lascivious cohabitation with an¬ 
other. 39 

Perjury. Under the common-law rule permitting 
one spouse to testify against the other in the lat¬ 
ter’s prosecution for a crime against the person of 
the former, one spouse may not testify against the 
other in the latter’s prosecution for subornation 
of perjury in a divorce suit between the parties. 40 
Under statutes permitting husband and wife to testi- 


21. Or.—State v. Locke, supra. 

22. Ill.—Barber v. People, 68 N.E. 
93, 203 Ill. 543. 

70 C.J. p 169 note 39. 

23. Tex.—Bryan v. State, 139 S.W. 
981, 63 Tex.Cr. 200. 

70 C.J. p 169 note 40. 

24. Ga.—Murphy v. State, 50 S.E. 48, 
122 Ga. 148. 

70 C.J. p 169 note 41. 

25. U.S.—Miles v. U. S., Utah, 103 
U.S. 304, 26 L.Ed. 481. 

70 C.J. p 169 note 42. 

26. Pa.—Commonwealth v. Spink, 20 
A. 680, 137 Pa. 255. 

70 CJ. P 169 note 44. 

27. Mo.—State v. Vaughan, 118 S.W. 
1186, 136 Mo.App. 645. 

70 C.J. p 169 note 46. 


28. Ill.—People v. Ernst, 138 N.E. 
116, 306 Ill. 452. 

70 C.J. p 169 note 48. 

29. Va.—Meade v. Commonwealth, 
43 S.E.2d 858, 186 Va. 775, 173 A.L. 
B. 372. 

71 C.J. p 169 note 50. 

30. N.C.—State v. Baby, 28 S.E. 490, 
121 N.C. 682—State v. Jolly, 20 N.C. 
110, 32 Am.D. 656. 

31. N.C.—State v. Jolly, supra. 

32. N.C.—;State v. McDuffie, 12 S.E. 
83, 107 N.C. 885. 

33. N.C.—State v. Guest, 6 S.E. 253, 
100 N.C. 410. 

26 C.J. p 991 note 97. 

34. Pa.—Commonwealth v. Shepherd, 
6 Binn. 283, 6 Am.D. 449. 

26 C.J. p 991 note 98. 
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35. Iowa.—State v. Shultz, 158 N.W. 
539, 177 Iowa 321. 

70 C.J. p 169 note 52. 

36. Iowa.—State v. Hurd, 70 N.W. 
613, 101 Iowa 391. 

31 C.J. p 386 note 30. 

37. Neb.—Toth v. State, 3 N.W.2d 
899, 141 Neb. 448. 

70 C.J. p 169 note 53—31 C.J. p 386 
note 31. 

38. Neb.—Toth v. State, supra. 

39. Mo.—State v. Williams, 208 S.W. 
283, 202 Mo.App. 536. 

70 C.J. p 169 note 55. 

40. N.T.—People v. Carpenter, 9 
Barb. 580. 
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fy against the other in the prosecution of one for a 
crime against the other and in jurisdictions where 
such statutes are construed as not confined to cases 
of personal violence, but as including crimes against 
the marital status, it has been held that the injured 
spouse may testify against the guilty spouse in the 
latter's prosecution for perjury in divorce proceed¬ 
ings between the parties. 41 

Procuring mock marriage . In the prosecution of 
a man for procuring another to perform a mock 
marriage under the pretense that it was valid, the 
injured woman may testify against the man, 42 and, 
even though the marriage is regarded as valid under 
statute so that the relation of husband and wife 
exists for some purposes, the wife may testify on 
the ground of necessity. 43 

Prostitution or selling for immoral purposes . Un¬ 
der various statutes, a wife is competent to testify 
against her husband in a prosecution of a crime 
against the person of the wife, such as for induc¬ 
ing, compelling, or procuring her to practice prosti¬ 
tution, 44 or in a prosecution for selling a female for 
immoral purposes. 45 

Rape . At common law and in the absence of stat¬ 
utory modification of the rule a wife may not tes¬ 
tify against her husband in his prosecution for rape 
of, or assault with intent to rape, a third person, 46 
although she may be competent under statute. 47 
Under statutes permitting husband and wife to tes¬ 
tify against each other in prosecutions for crimes 
by one against the other, some courts have taken the 
view that rape of a third person by the husband 
is so far a crime against the wife as to render her 
a competent witness, 48 while other authorities con¬ 
struing similar statutes deny the competency of a 
wife to testify against her husband in his prosecu¬ 
tion for rape of, 49 or assault with intent to com- 
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mit rape on, 50 a third person. Under statutes pro¬ 
viding generally that husband or wife may not be 
examined as a witness for or against the other with¬ 
out such other's consent, but further providing that 
in the husband's prosecution for certain enumerated 
crimes, including rape, the wife may, of her own 
volition and not otherwise, be examined as a wit¬ 
ness for or against him, the wife’s disability as a 
witness is removed in a rape case, 61 and, while she 
may refuse to testify, 52 her husband on trial for 
rape cannot invoke the disqualification and thereby 
keep his wife from the witness stand. 53 

At common law and in the absence of statutory 
modification of the rule, a wife may not testify 
against her husband in his prosecution for rape or 
carnal abuse of herself committed before mar¬ 
riage, 54 or assault with intent to rape, 55 and the 
competency of a wife to testify against her hus¬ 
band in his prosecution for a premarital rape or 
assault of her has been denied under statutes mak¬ 
ing a spouse competent in all controversies between 
them, 56 or competent in prosecutions for a crime 
committed by one against the other. 67 It has been 
held that the wife is not a compellable witness un¬ 
der statutes providing that a wife shall be compe¬ 
tent and compellable in a prosecution of her hus¬ 
band for a crime of personal violence against her, 58 
and, where the wife requests that she be not re¬ 
quired to testify at the trial, it is error to admit, 
over defendant’s objection, a transcript of her tes¬ 
timony at the preliminary hearing. 59 It has been 
said that, if the marriage were annulled, the wife 
would thereafter be competent to testify against her 
former husband with respect to his premarital 
rape, 60 and the wife has been held competent to 
testify in such cases under statutes broadly provid¬ 
ing that thereafter husband and wife shall be com¬ 
petent to testify for or against each other in all 


41. Okl.—West v. State, 1$4 P. 327, 
13 Okl.Cr. 312, L.R.A.1917E 1129. 

70 C.J. p 170 note 61. 

42. Ky.—Barclay v. Common-wealth, 
76 S.W. 4, 116 Ky. 276, 25 Ky.L. 463. 

43. Ky.—Barclay v. Commonwealth, 
supra. 

70 C.J. p 170 note 63. 

44. TJ.S.—Alford v. Territory of Ha¬ 
waii, C.A.Hawaii, 205 F.2d 616. 

Pa.—Commonwealth v. Leone, Quar. 
Sess., 34 Luz.Leg-.Regr. 77, 10 Som. 
Leg.J. 115. 

45. Cal.—People v. Tidwell, 141 P.2d 
969, 61 C.A.2d 58. 

46. Miss.—Fairley v. State, 83 So.2d 
278. 


S.D.—State v. Goff, 264 N.W. 665, 64 
S.D. 80. 

Tex.—Norvell v. State, 193 S.W.2d 
200, 149 Tex.Cr. 213. 

70 C.J. p 170 note 64. 

47. W.Va.—State v. Friend, 130 S.E. 
102, 100 W.Va. 180. 

70 C.J. p 170 note 65. 

48. Colo.—Wilkinson v. People, 282 
P. 257, 86 Colo. 406. 

70 C.J. p 170 note 67. 

49. Okl.—Cargill v. State, 220 P. 64, 
25 Okl.Cr. 314, 35 A.L.R. 133. 

70 C.J. p 170 note 68. 

50. Iowa.—State v. Wilcox, 169 N.W. 
646, 185 Iowa 90, 4 A.L.R. 1066. 

70 C.J. p 171 note 69. 

51. Ariz.—ZumwaTt v. State, 141 P. 
710, 16 Ariz. 82. 
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52. Ariz.—Zumwalt v. State, supra. 

53. Ariz.—Zumwalt v. State, supra. 

54. Tex.—Norvell v. State, 193 S.W. 
2d 200, 149 Tex.Cr. 213. 

70 C.J. p 171 note 74. 

55. Okl.—Kaul v. State, 277 P. 278, 
43 Okl.Cr. 56. 

56. Miss.—Doss v. State, 126 So. 197, 
156 Miss. 522. 

57. Ark.—Wilson v. State, 188 S.W. 
554, 125 Ark. 234. 

70 C.J. p 171 note 77. 

58. Conn.—State v. Volpe, 155 A. 223, 
113 Conn. 288, 76 A.L.R. 1083. 

59. Okl.—Kaul v. State, 277 P. 278, 
43 Okl.Cr. 56. 

60. Miss.—Doss v. State, 126 So. 197, 
156 Miss. 522. 
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criminal cases, 61 or shall be competent but not com¬ 
pellable to testify against him, 62 and under statutes 
specifically providing that the wife shall be a com¬ 
petent witness in prosecutions for certain crimes, 
notwithstanding her marriage to defendant before 
or after commission of the offense. 63 

Under statutes providing that neither husband nor 
wife is a competent witness for or against the other 
in a criminal proceeding, except, inter alia, in case 
of criminal proceedings for a crime committed 
by one against the person or property of the other, 
or in cases of criminal violence on one by the oth¬ 
er, a wife is competent to testify against her hus¬ 
band in his prosecution, as a statutory principal, 
for rape committed on the wife by another man 
with the husband’s aid or abetment, 64 and under 
statutes permitting spouses to testify in prosecutions 
for crimes of one against the other, the wife may 
testify against her husband on his trial as acces¬ 
sory to a rape on her by a third person. 65 

Robbery, theft, and obtaining money by false 
pretenses. Under the common-law rule permitting 
husband or wife to testify against the other in the 
latter’s prosecution for a crime of violence against 
the former, the injured spouse may testify against 
the guilty spouse in the latter’s prosecution for rob¬ 
bery of the former, 66 but not in a prosecution for 
theft. 67 Under statutes permitting spouses to tes¬ 
tify with respect to transactions wherein one acted 
as agent of the other, one spouse may testify against 
the other in the latter’s prosecution for obtaining 
the money of the former by false pretenses while 
acting as agent of the former. 68 Where the stat¬ 
ute permits a spouse to testify against the other 
for a crime committed by one against the person 
or property of the other, a spouse may testify in 
,a prosecution of grand theft of property held in 
joint tenancy. 69 If the wife is the one particularly 
and directly injured by the alleged crime, she is 
a competent witness against her husband in a pros- 
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ecution for obtaining the wife’s property by false 
pretenses and representations, and for obtaining the 
property by means and use of the confidence game.70 

Slander . Under the common-law rule permitting 
husband or wife to testify against the other in one’s 
prosecution for a crime against the person of the 
other, one spouse may not testify against the other 
in the latter’s prosecution for slander of the for¬ 
mer. 71 

Threats. Where the statute permits a wife to 
testify against her husband in his prosecution for 
an offense against her, she may testify in her hus¬ 
band’s prosecution for the crime of making serious 
threats against her life. 72 

Transportation for immoral purposes. The hus¬ 
band’s interstate transportation of a wife for im¬ 
moral purposes is so far a crime against her person 
as to render her a competent witness against him 
in his prosecution for such crime, 73 and the fact 
that the wife states that she does not wish to tes¬ 
tify against accused does not change the matter. 74 
She is competent regardless of whether the trans¬ 
portation occurred during or prior to coverture, 75 
and the fact that the wife consents to the transpor¬ 
tation at the time is of no significance in deter¬ 
mining her competency. 76 

§ 102. - Of Husband and Wife for Of¬ 

fense of Both 

Where husband and wife are incompetent as witness¬ 
es for or against each other in criminal prosecutions, 
neither is a competent witness for or against t'he other 
in a Joint prosecution of both. 

Where husband and wife are incompetent as wit¬ 
nesses for or against each other in criminal prose¬ 
cutions, and subject to statutes governing testimony 
of accomplices, neither is a competent witness for 
or against the other, as the case may be, in a joint 
prosecution of both, 77 as on a separate trial of one 


61. Tenn.—Harp v. State, 14 S.W.2d 
720, 158 Tenn. 510. 

<62. Kan.—State v. Woods, 287 P. 248, 
130 Kan. 492. 

70 C.J. p 171 note 82. 

63. Ariz.—Smith v. State, 207 P. 873, 
24 Ariz. 180. 

64. Cal.—Ex parte Kantrowitz, 140 
P. 1078, 24 C.A. 203. 

.65. Tex.—Kitchen v. State, 276 S.W. 
252, 101 Tex.Cr. 439. 

66. Ohio.—State v. Smith, 9 Ohio S. 
& C.P. 749, 7 Ohio N.P. 72. 

67. Tex.—Overton v. State, 43 Tex. 
616. 

70 C.J. p 171 note 88. 


68. Ky.—Commonwealth v. Wilson, 
229 S.W. 60, 190 Ky. 813. 

70 C.J. p 171 note 90. 

69. Cal.—In re Kellogg, 107 P.2d 964, 
41 C.A.2d 833. 

70. Colo.—Emerick v. People, 136 P. 
2d 668, 110 Colo. 572. 

71. Tex.—Baxter v. State, 31 S.W. 
394, 34 Tex.Cr. 516, 53 Am.S.R. 720. 

70 C.J. p 172 note 92. 

72. Tex.—Murray v. State, 86 S.W. 
1024, 48 Tex.Cr. 141, 122 Am.S.R. 
737. 

73. U.S.—Shores v. U. S., C.A.Ark., 
174 F.2d 838, 11 A.L.R.2d 635—Le¬ 
vine v. U. S., C.C.A.Ga., 163 F.2d 
992—U. S. v. Mitchell, C.C.A.N.Y., 
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137 F.2d 1006, adhered to 138 F.2d 
831, certiorari denied Mitchell v. TJ. 
S., 64 S.Ct. 785, 321 U.S. 794, 88 L. 
Ed. 1083, rehearing denied 64 S.Ct. 
1052, 322 U.S. 768, 88 L.Ed. 1594. 

Wilhoit v. Hiatt, D.C.Pa., 60 F. 
Supp. 664—U. S. v. Williams, D.C. 
Minn., 55 F.Supp. 375. 

70 C.J. p 170 note 57. 

74. U.S.—Shores v. TJ. S., C.A.Ark., 
174 F.2d 838, 11 A.L.R.2d 635. 

75. U.S.—U. S. v. Williams, D.C. 
Minn., 55 F.Supp. 375. 

76. U.S.—U. S. v. Williams, supra. 

77. Tex.—Andrews v. State, 179 S.W. 
2d 302, 147 Tex.Cr. 155. 

70 C.J. p 172 note 96. 
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under a joint indictment of both, 78 although each 
may testify for himself; 79 and, under the rule 
governing indirect testimony, a third person has 
been denied the right to testify in such a prosecution 
as to statements or admissions of one relative to 
commission of the offense by the other, 80 although 
where the case has been dismissed as to one, such 
one may testify for the other under statutes per¬ 
mitting testimony of one spouse for, but not against, 
the other. 81 In a separate prosecution of the hus¬ 
band for an offense committed by both, testimony 
of a third person as to declarations or admissions 
of the wife bearing on an alleged conspiracy be¬ 
tween husband and wife to commit the crime has 
been held admissible. 82 

§ 103. - Criminal Proceeding against 

Spouse and Others 

Generally, where several persons are Jointly indicted 
and tried for the same offense, the husband or wife of 
any one of such persons is incompetent to testify. 

At common law, and except as the rule may have 
been changed by statute, 83 it is generally held that 
where several persons are jointly indicted and tried 
for the same offense, the husband or wife of any 
one of such persons is incompetent, 84 at least where 
his or her testimony would necessarily inure to the 
benefit of the other spouse, 85 although other au¬ 
thorities are to the effect that the husband or wife 
may testify provided his or her testimony is con¬ 
fined to the defendants other than the spouse. 86 
Where the testimony of a husband or wife neither 
directly nor indirectly incriminates the other spouse, 
and where such other spouse, although a participant 
in the crime, is not on trial, the husband or wife may 
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testify to facts not involving his or her spouse, 87 
at least where neither spouse objects and the only 
objection raised is by the third party defendants 
on trial. 88 

Where separate defenses are interposed by per¬ 
sons jointly indicted, and there may be a separate 
conviction or acquittal of each, it would seem that 
the wife of one is a competent witness for the other, 
and that one person accused is entitled to a sev¬ 
erance to secure the benefit of such evidence where 
material. 89 

Under statutes making husband or wife competent 
for, but not against, the other in criminal prose¬ 
cutions, it has been held that a wife may not testify 
against her husband’s codefendant where the case 
against her husband is still undisposed of, 90 but 
she is competent where it does not appear that the 
husband is being prosecuted at all for the offense ; 91 
and it has been broadly stated that any condition 
rendering the husband immune from harm from his 
wife’s testimony removes her incompetency to tes¬ 
tify against her husband’s codefendant. 92 Under 
statutes broadly providing that all persons shall be 
competent witnesses in any criminal proceeding, 
except that husband and wife shall not be com¬ 
petent or permitted to testify against each other, 
it has been held that husbands and wives of defend¬ 
ants may testify, 93 the statutory exception merely 
preventing their testifying against each other. 94 

Consolidation of cases following separate indict¬ 
ments renders the spouse of a codefendant incom¬ 
petent although she would have been competent 
to testify for a third party codefendant had he had 
a separate trial. 95 


78. Ky.—Martin v. Commonwealth, 
108 S.W.2d 665, 269 Ky. 688—Allen 
v. Commonwealth, 119 S.W. 795, 134 
Ky. 110, 20 Ann.Cas. 884. 

Tex.—Hunt v. State, 269 S.W.2d 385, 
160 Tex.Cr. 385. 

79. Ky.—Martin v. Commonwealth, 
108 S.W.2d 665, 269 Ky. 688—Allen 
v. Commonwealth, 119 S.W. 795, 134 
Ky. 110, 20 Ann.Cas. 884. 

80. Okl.—Seigler v. State, 15 P.2d 
1048, 54 Okl.Cr. 141. 

81. Tex.—Sliva v. State, 272 S.W. 
778, 100 Tex.Cr. 239. 

70 C.J. p 172 note 2. 

82. Tex.—Arensman v. State, 187 S. 
W. 471, 79 Tex.Cr. 546. 

70 C.J. p 172 note 3. 

83. Mich.—Morrissey v. People, 11 
Mich. 327. 

84. U.S.—Paul v. U. S., C.C.A.Pa. f 79 
F.2d 561. 


N.C.—State v. Kluttz, 175 S.E. 81, 206 
IsT.C. 726. 

70 C.J. p 172 note 5—16 C.J. p 687 
note 38. 

85. U.S.—Dowdy v. U. S., C.C.A.N.C., 
46 F.2d 417. 

70 C.J. p 172 note 6. 

86. Ky.—Winstead v. Common¬ 

wealth, 32 S.W.2d 749, 236 Ky. 154. 

70 C.J. p 172 note 7. 

87. Ky.—Rutland v. Commonwealth, 
169 S.W. 584, 160 Ky. 77. 

70 C.J. p 173 note 9. 

Husband, not indicted 

In conspiracy prosecution, wife of 
one of men alleged to be co-conspira¬ 
tors with accused was competent wit¬ 
ness, since record did not show that 
her husband was under indictment 
for such conspiracy. 

Tex.—Johnson v. State, 84 S.W.2d 
240, 129 Tex.Cr. 162. 
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88. TJ.S.—Knoell v. U. S., Pa., 239 F. 
16, 152 C.C.A. 66, error dismissed 38 
S.Ct. 316, 246 U.S. 648, 62 L.Ed. 
920. 

70 C.J. p 173 note 10. 

89. U.S.—O'Brien v. U. S., C.C.A.OkL, 
299 F. 568. 

70 C.J. p 173 note 11. 

90. Tex.—Ayres v. Smith, 284 S.W. 
960, 105 Tex.Cr. 15. 

70 C.J. p 173 note 13. 

91. Tex.—Burns v. State, Cr., 66 S- 
W. 303. 

70 C.J. p 173 note 15. 

92. Tex.—Ayres v. State, 284 S.W. 
960, 105 Tex.Cr. 15. 

93. Pa.—Commonwealth v. Brink, 4 
Pa.Co. 160. 

94. Pa.—Commonwealth y. Brink* 
supra. 

95. Ark.—Dean v. State, 214 S.W. 
38, 139 Ark. 433. 

70 C.J. p 173 note 19. 
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Statutes precluding one spouse from testifying in 
a proceeding involving adultery of the other do not 
operate to preclude an otherwise competent spouse 
from testifying in the prosecution of the paramour 
for an assault on him made with the purpose of 
removing him as an obstacle to the adulterous in¬ 
tercourse. 96 

Separate trial for joint offense . Where two per¬ 
sons are jointly indicted or charged for or with 
the same offense, and neither has been acquitted or 
convicted, it has been held that, where one is sepa¬ 
rately tried, the spouse of the other is not a com¬ 
petent witness on such separate trial. 97 The gen¬ 
eral rule, however, is that a husband or wife may 
testify at the trial of a person who is separately 
tried for an offense alleged to have been committed 
jointly by him and the wife or husband, 98 even 
though, according to some authorities, the testimony 
may tend to implicate the other spouse, 99 although 
other authorities deny the right to testify where 
the other spouse would be incriminated, 1 and the 
spouse has been held incompetent where the offense 
charged required the joint act of the persons indict¬ 
ed in order for either to be guilty. 2 

Where one spouse is separately indicted for the 
same crime, the other spouse may testify at the trial 
of a third person for such crime according to some 
authority, 3 although other authorities hold the 
spouse incompetent. 4 Where the testimony of a 
codefendant’s spouse is introduced at the instance 
of accused on his separate trial, he may not com¬ 
plain. 5 

Effect of termination of case against spouse. 
Where the case has been terminated, as to one of 
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several persons jointly indicted, the husband or 
wife of such person is competent at the trial of the 
other persons accused, 6 as where the husband or 
wife is held competent after his or her spouse has 
been acquitted 7 or convicted. 8 

§ 104. -Prosecution for Offense against 

Children 

At common law and in the absence of statutory modi- 
flcation, one spouse may not testify against the other in 
the latter's prosecution for a criminal offense against the 
children of both or of either. 

At common law and in the absence of statutory 
modification, one spouse may not testify against 
the other in the latter’s prosecution for a criminal 
offense against the children of both or of either, 9 
and under statutes providing that husband and wife 
shall not be competent or compellable to give evi¬ 
dence in any criminal proceeding for or against 
each other, except that the wife shall be competent 
but not compellable to testify against her husband 
on his trial for an offense committed or attempted 
on her person, a wife is incompetent to testify 
against her husband in his prosecution for murder 
of her child, 10 although under statutes making spous¬ 
es competent witnesses in prosecutions of one for 
a crime against the other, it has been held that 
either may testify against the other in the latter’s 
prosecution for a crime against the child of the 
former 11 

Where the statute so provides, a husband or wife 
is competent to testify in cases of criminal vio¬ 
lence on the child or children of one by the oth¬ 
er, 12 and the child need not be the issue of both 


96. Ga.—Edwards v. State, 123 S.E. 
30, 32 Ga.App. 28. 

70 C.J. p 173 note 21. 

97. Mich.—Pullen v. People, 1 Dougl. 
48. 

N.Y.—People v. Colburn, 1 Wheel.Cr. 
479. 

98. Cal.—People v. Langtree, 30 P. 
813, 64 Cal. 256. 

70 C.J. p 173 note 23—16 C.J. p 687 
note 40. 

99. Cal.—People v. Langtree, 30 P. 
813, 64 C. 256. 

1. N.J.—State v. Herbert, 105 A. 
796, 92 N.J.Law 341. 

70 C.J. p 174 note 25. 

2. Ga.—Rivers v. State, 44 S.E. 859, 
118 Ga. 42. 

Pa.—Commonwealth v. Reid, 1 Leg. 
Gaz. 182, 8 Phila. 385. 

3. Ga.—Fuller v. State, 35 S.E. 298, 
109 Ga. 809. 

70 C.J. p 174 note 27. 


4. Tex.—Spencer v. State, 106 S.W. 

386, 52 Tex.Cr. 289—Dungan v. 

State, 45 S.W. 19, 3 9 Tex.Cr. 115. 

5. Tex.—Dobbs v. State, 113 S.W. 
921, 54 Tex.Cr. 579. 

6. Tex.—Coston v. State, 268 S.W.2d 
ISO, 160 Tex.Cr. 159. 

70 C.J. p 174 note 30. 

7. U.S.—U. S. v. Lutwak, C.A.I11., 195 
F.2d 748, affirmed Lutwak v. U. S., 
73 S.Ct. 481, 344 U.S. 604, 97 L.Ed. 
593, rehearing denied 73 S.Ct. 726, 
345 U.S. 919, 97 L.Ed. 1352. 

Mo.—State v. Goforth, 37 S.W. 801, 
136 Mo. 111. 

8. N.C.—STate v. Guest, 6 S.E. 253, 
100 N.C. 410. 

70 C.J. p 174 note 32. 

9. Ark.—Reed v. State, 257 S.W.2d 
362, 222 Ark. 119, 38 A.L.R.2d 567. 

Miss.—Fairley v. State, 83 So.2d 278. 
S.D.—State v. Goff, 264 N.W. 665, 64 
S.D. 80—State v. Damm, 252 N.W. 
7, 62 S.D. 123, 104 A.L.R. 430, opin¬ 
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ion adhered to 266 N.W. 667, 64 S.D. 
309. 

70 C.J. p 174 note 34. 

10. Ga.—Grier v. State, 123 S.E. 210, 
158 Ga. 321. 

70 C.J. p 175 note 35. 

11. Colo.—O'Loughlin v. People, 10 
P.2d 543, 90 Colo. 368, 82 A.L.R. 
622. 

70 C.J. p 175 note 36. 

Either father, grandfather, or step¬ 
father and grandfather 
In prosecution of woman for mur¬ 
der of her child, her husband, who 
was either the father, grandfather, 
or stepfather and grandfather of the 
murdered child could have testified 
against his wife. 

Colo.—Read v. People, 221 P.2d 1070, 
122 Colo. 308. 

12. Cal.—People v. Vera, 281 P.2d 
65, 131 C.A.2d 669. 

Talcing of indecent liberties with 
minor child is “criminal violence’* 
within statute permitting one spouse 
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spouses. 13 A husband and wife are competent, un¬ 
der permissive statute, to testify against each oth¬ 
er in any criminal proceeding for bodily injury or 
violence on the minor children of the husband and 
wife, or the minor children of either of them, or 
any minor child in their care or custody, or in the 
care or custody of either of them. 14 

Under a statute providing, inter alia, that husband 
and wife shall be competent to testify against each 
other in all actions, prosecutions, and proceedings 
for neglect of, or cruelty to, their child or children 
under sixteen years of age, if either husband or 
wife is being prosecuted for neglect of, or cruelty 
to, a minor child under sixteen years of age, the 
other is a competent witness for the state, 15 al¬ 
though the crime is not a specific offense known 
as “cruelty,” 16 and under the statute one spouse 

4. Judicial or Other Official 

§ 105. Judges, Justices of the Peace, Magis¬ 
trates, Etc. 

a. In general 

b. Judge presiding at trial 

a. In General 

A Judge, Justice of the peace, or magistrate has been 


WITNESSES §§ 104-105 

may testify against the other in the latter's prosecu¬ 
tion for a cruel crime against the natural child of 
one but not of both. 17 

Abandonment and nonsupport At common law 
and except as the rule may be changed by statute, 
a wife is incompetent to testify against her hus¬ 
band in his prosecution for abandonment and non¬ 
support of his children, 18 although the wife has 
been held competent to testify against her husband 
in his prosecution for nonsupport of their children 
under statutes making one spouse competent in a 
prosecution of the other for an offense against the 
testifying spouse, 19 under statutes making a wife 
competent against the husband in a prosecution for 
child abandonment, 20 and under statutes expressly 
excepting prosecutions for abandonment of chil¬ 
dren from the general rule of incompetency. 21 

Connection with Transaction 

held a competent witness by some authorities, and for 
some purposes, but not by or for others. 

A judge is competent to testify concerning a fact 
occurring on a previous trial over which he pre¬ 
sided as judge, 22 or as to other facts within his 
knowledge; 23 he may give testimony as a witness 
before a court of which he is a member. 24 

A similar rule applies to justices of the peace 25 


to testify against the other in case of 
criminal violence on child of one of 
them by the other. 

Cal.—People v. Kasunic, 213 P.2d 
778, 95 C,A.2d 676—People v. James, 
48 P.2d 1011, 9 C.A.2d 162. 

13. Cal.—People v. Vera, 281 P.2d 
65, 131 C.A.2d 669—People v. Kas¬ 
unic, 213 P.2d 778, 95 C.A.2d 676. 

14. Pa.—Commonwealth ex rel. Huff¬ 
man v. Claudy, Com.PL, 36 Erie Co. 
159. 

Phrase “bodily injury or violence” 
includes moral pollution as well as 
physical abuse, so that a wife is com¬ 
petent to testify as to the age of her 
child in a prosecution of her husband 
for statutory rape committed on the 
child. 

Pa.—Commonwealth v. Poe, 80 Pa. 
Dist. Sc Co. 157, 65 York Leg.Rec. 
125. 

Consensual rape committed by hus¬ 
band on body of stepdaughter, a child 
under 16, was violence with respect 
to which wife was competent to tes¬ 
tify against husband. 

Pa.—Commonwealth v. Nadolny, 63 A. 
2d 129, 163 Pa.Super. 517. 

15. Ohio.—State v. Ward, 109 N.E.2d 
488, 92 Ohio App. 179. 

70 C.J. p 175 note 37. 

97 C.J.S.—33 


16. Ohio.—State v. Strome, 26 Ohio 
N.P..N.S., 406. 

70 C.J. p 175 note 38. 

17. Ohio.—State v. Strome, 26 Ohio 
N.P..N.S., 406. 

70 C.J. p 175 note 39. 

18. Ky.—West v. Commonwealth, 
240 S.W. 52, 194 Ky. 536. 

70 C.J. p 175 note 42. 

19. Okl.—O'Donley v. State, 219 P. 
2d 259, 91 Okl.Cr. 352. 

70 C.J. p 175 note 43. 

20. Mo.—Ex parte Dickinson, App., 
132 S.W.2d 243. 

21. Ky.—Gravitt v. Commonwealth, 
23 S.W.2d 555, 232 Ky. 432. 

70 C.J. p 175 note 44. 

22. N.Y.— Corpus Juris cited in 
People v. McDermott, 40 N.Y.S.2d 
456, 457, 180 Misc. 247. 

70 C.J. p 179 note 92. 

Duty to appear and testify see su¬ 
pra § 16. 

Justice who imposed sentence 

D.C.—Downey v. TJ. S., 91 F.2d 223, 
67 App.D.C. 192. 

23. Or.—State v. Nagel, 202 P.2d 640, 
185 Or. 486, certiorari denied Nagel 
v. State of Oregon, 70 S.Ct 60, 338 
U.S. 818, 94 L.Ed. 495. 

70C.J. p 179 note 93. 

Services in receivership 

In action for value of services ren- 
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dered by attorney in administration 
of receivership, judge in whose court 
receivership was pending held com¬ 
petent witness, notwithstanding 
court, on his refusal to grant change 
of venue in attorney’s action for com¬ 
pensation, compelled him by mandate 
to do so, since such matters involved 
only his credibility, rather than com¬ 
petency as witness. 

Ind.—Wood v. Pogue, 5 N.E.2d 1011, 
103 Ind.App. 577. 

24. N.Y.—People v. McDermott, 40 
N.Y.S.2d 456, 180 Misc. 247. 

25. Va.—Hundley v. Commonwealth, 
69 S.E.2d 336, 193 Va. 449. 

70 C.J. p 179 note 94. 

No common-law rule prohibits such 
testimony. 

Va.—Hundley v. Commonwealth, su¬ 
pra. 

Nature and removal of statutory pro¬ 
hibition 

Statutory amendment transferring 
jurisdiction to try misdemeanor cases 
from justices of the peace to trial 
justices removed any statutory pro¬ 
hibition against justice of the peace 
testifying in criminal prosecution; 
such prohibition against justice of 
the peace testifying as to statements 
made by the accused on his trial 
would have been insufficient to bar 
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and police justices or magistrates. 26 A justice of 
the peace is a competent witness to prove his own 
official character, 27 to prove his docket 28 and sustain 
it, 29 to explain mistaken entries on it, 30 to prove the 
judgment rendered when it was not docketed as 
required by law, 31 and to identify the cause 32 and 
the parties. 33 

On a criminal trial, the justice of the peace who 
acted as committing magistrate may testify as to 
what took place before him at the time of the com¬ 
mitment. 34 So, on appeal from a conviction before 
a justice of the peace, he may testify as to what 
occurred on the trial before him. 35 On a prosecu¬ 
tion in a superior court, a justice of the peace be¬ 
fore whom defendant had formerly been convicted 
of the same offense is competent to testify as to 
what occurred when defendant was brought before 
him. 36 However, in some jurisdictions a justice of 
the peace is incompetent to testify with respect 
to anything which transpired in a trial before him, 37 
although it has been held that such rule does not 
preclude a justice of the peace from testifying to 
statements of a prosecuting witness made in his 
office after the conclusion of a preliminary hearing 
and within a half hour, while the parties were still 
in his office. 38 By statute in some jurisdictions, 
justices of the peace and justices of other similar 
inferior courts are rendered incompetent to testify 
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against an accused in a court of record as to state¬ 
ments made by accused on his trial before such 
justice or on a preliminary examination before 
him. 39 

Scope of and reasons for decision . Where extrin¬ 
sic evidence is admissible to show the issues deter¬ 
mined, as discussed in Judgments § 843, the judge 49 
or justice of the peace 41 is competent to testify 
thereto. So, the judge 42 or justice 43 may be com¬ 
petent to state the grounds on which the judgment 
was rendered, although, on the other hand, the 
judge 44 or justice 45 has been held incompetent to 
testify to his secret and unexpressed reasons for his 
decision. The magistrate who tried a criminal case 
is incompetent to testify as to the reasons on which 
his decision was based. 46 

Contradiction of certificate . A justice of the 
peace, 47 a magistrate, 48 or other judicial officer 49 
cannot contradict as a witness that to which he has 
officially certified. 

b. Judge Presiding at Trial 

Except where a statute permits, a Judge before whom 
a case is being tried is generally not a competent witness 
therein. 

Broadly speaking, a person cannot be both a wit¬ 
ness and a judge in the same cause. 50 So, even 


testimony of justice as to condition 
of defendant. 

Va.—Hundley v. Commonwealth, su¬ 
pra. 

26. N.Y.—In re Hayward, 3 N.Y. Su¬ 
per. 701. 

70 C.J. p 179 note 95. 

27. Ark.—Oliver v. State, 17 Ark. 
508. 


70 C.J. p 179 note 96. 


28. 

Ill.—Haven v. Green, 

26 Ill. 262. 

29. 

Ill.—Haven v. Green, 

supra. 

30. 

Ill.—Haven v. Green, 

supra. 

31. 

Mich.—Hickey v. Hinsdale, 8 

Mich. 267, 77 Am.D. 450. 


32. 

Ill.—Haven v. Green, 

26 Ill. 252. 

33. 

Ill.—Haven v. Green, 

supra. 


34. Va.—Garnett v. Commonwealth, 
83 S.E. 1083, 117 Va. 902. 

35. Conn.—State v. Duffy, 18 A. 791, 
57 Conn. 525. 

70 C.J. p 179 note 5. 

36. Wash.—State v. Bringgold, 82 P. 
132, 40 Wash. 12, 5 Ann.Cas. 716. 

37. Del.—Delaware Lodge No. 1 I. O. 
O. F. v. Allxnon, 39 A. 1098, 17 Del. 
ICO. 

70 C.J. p 179 note 7. 

38. Del.—State v. Brown, 40 A. 938, 
17 Del. 286. 


39. Va.—Pilaster v. Town of Berry- 
ville, 161 S.E. 58, 157 Va. 859. 

70 C.J. p 180 note 9. 

40. Conn.—Perkins v. Brazos, 33 A. 
908, 66 Conn. 242. 

41. Ohio.—Mahaffey v. Rogers, 10 
Ohio Cir.Ct. 24, 26, 6 Ohio Cir.Dec. 
88, affirmed 49 N.E. 1112, 56 Ohio 
St. 767. 

42. U.S.—Schumert & Warfield v. Se¬ 
curity Brewing Co., D.C.La., 199 F. 
358, appeal dismissed 202 P. 1023, 
120 C.C.A. 664. 

Mich.—Black v. Miller, 42 N.W. 837, 
75 Mich. 323. 

43. Mich.—Wood v. Faut, 20 N.W. 
897, 55 Mich. 185. 

Mo.—Taylor v. Larkin, 12 Mo. 103, 
49 Am.D. 119. 

44. Kan.—Brinkerhoff v. Home Trust 
& Savings Bank, 205 P. 779, 109 
Kan. 700, 111 Kan. 1. 

45. N.Y.—Agan v. Hey, 30 Hun 591. 

46. Colo.—Noland v. People, 80 P. 
887, 33 Colo. 322. 

47. Md.—Highberger v. Stiffer, 21 
Md. 338, 83 Am.D. 593. 

Competency to impeach or support 
acknowledgment certificate see Ac¬ 
knowledgments § 139. 

48. Md.—Fredrick Cent. Bank v. 
Copeland, 18 Md. 305, 81 Am.D. 
597. 


49. Idaho.—Corpus Juris cited in 
Pacific Finance Corporation of Cal¬ 
ifornia v. La Monte, 133 P.2d 921, 
922, 64 Idaho 438. 

70 C.J. p 180 note 21. 

Probate judg'd 

Idaho.—Pacific Finance Corporation 
of California v. La Monte, 133 P. 
2d 921, 64 Idaho 438. 

50. D.C.—Downey v. U. S., 91 F.2d 
223, 67 App.D.C. 192. 

S.C.—State v. Bagwell, 23 S.E.2d 244, 
201 S.C. 387. 

Vt.—Ricci v. Bove’s Estate, 78 A.2d 
13, 116 Vt. 406—In re Hildreth’s 
Estate, 28 A.2d 633, 113 Vt. 26. 
“The functions of a judge and a wit¬ 
ness are incompatible . . . . It is 

utterly impossible for one person to 
exercise . . . [the] rights [of 

witnesses] and perform . . . 

[the] duties [of judges] at one and 
the same time/’ 

Miss.—Brashier v. State, 20 So.2d 65, 
66, 197 Miss. 237, 157 A.L.R. 31L 
Common-law and modem rules 
At common law, one might be judge 
and witness at the same time, but 
modern authority holds otherwise, es¬ 
pecially in jury trials. 

Miss.—Brashier v. State, supra. 

Statute limiting trial judge 

Under statute prohibiting trial 
judge from summing up, or even 
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though there has been said to be a division in the 
authorities, 51 as a general rule the judge, or one of 
the judges, before whom a case is being tried is not 
a competent witness therein, 52 in the absence of 
empowering statute. 53 Under the latter rule, if 
the judge gives material testimony, serious error 
requiring a reversal of the judgment is committed, 54 
or a mistrial should be declared, on motion there¬ 
for; 55 but it may not be reversible error that the 
trial judge gave testimony, in a case before him, 
relating merely to formal and preliminary matters 
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not controverted, 56 or testimony as to an imma¬ 
terial matter, 57 or testimony of comparatively minor 
importance, where the evidence was conclusive in 
support of the result reached. 58 A judge called on 
as a witness, in the absence of empowering statute, 
should refuse to testify and proceed to conduct the 
hearing, and decide the question, on the testimony 
of such witnesses as do testify. 59 

Where the statute expressly so provides, the trial 
judge may be a competent witness 60 for either par- 


making comment on, testimony, 
charging jury as to weight of evi¬ 
dence, or instructing jury orally, tri¬ 
al judge cannot take stand as a wit¬ 
ness and testify on merits in direct 
contradiction to that which a defend¬ 
ant has testified. 

Miss.—Brashier v. State, supra. 

51. Okl.—Kennedy v. State, 55 P.2d 
792, 59 Okl.Cr. 11. 

Views stated 

Some authorities hold that a judge 
of a court of record before whom a 
case is tried with a jury cannot tes¬ 
tify for one of the parties thereto; 
this seems to be the rule in the earli¬ 
er cases; it has been modified some¬ 
what in some of the later cases to 
the effect that a judge cannot testify 
on a material point at issue. 

Okl.—Kennedy v. State, supra. 

52. U.S.—Glasser v. U. S., Ill., 62 S. 
Ct 457, 315 U.S. 60, 86 Lr.Ed. 680, 
rehearing denied 62 S.CTt. 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied 62 S.Ct. 637, 315 U.S. 827, 
86 L.Ed. 1222. 

Cal.—People v. Connors, 246 P. 1072, 
77 C.A. 438. 

Mont.— Corpus Juris cited in State 
ex rel. Moser v. District Court of 
Ninth Judicial Dist. in and for Pon¬ 
dera County, 151 P.2d 1002, 1007, 
116 Mont. 305. 

N.T.— Corpus Juris cited in People 
v. McDermott, 40 N.Y.S.2d 456, 458, 
180 Misc. 247. 

People v. Miller, 2 Park Cr. 197. 
S.C.—State v. Bagwell, 23 S.E.2d 244, 
201 S.C. 387. 

Vt.— Corpus Juris cited in Ricci v. 
Bove’s EstsCte, 78 A.2d 13, 19, 116 
Vt. 406—In re Hildreth's Estate, 28 
A*2d 633, 113 Vt. 26. 

70 C.J. p 180 note 22. 

Change of: 

Judge in contempt case see Con¬ 
tempt § 66. 

Venue because presiding judge is 
to be called as witness see Venue 
§ 142 b (3). 

Disabilities of judges generally. see 
Judges § 8. 

Disqualification of judge to act be¬ 
cause he may be called as witness 
see Judges § 83 b. 

Weight of authority 

Mont.—State ex rel. Moser v. District 


Court of Ninth Judicial Dist. in 
and for Pondera County, 151 P.2d 
1002, 116 Mont. 305. 

Judge not competent material wit¬ 
ness 

Vt.—Ricci v. Bove’s Estate, 78 A.2d 
13, 116 Vt. 406. 

Reasons for role 

(1) Such practice, if sanctioned, 
may lead to unseemly and embarrass¬ 
ing results, to the hindering of jus¬ 
tice and the scandal of the courts. 
N.Y.—People v. Dohring, 59 N.Y, 374, 

17 Am.R. 349. 

(2) It is the supreme duty of a 
trial judge, as far as humanly pos¬ 
sible, to hold the scales of justice 
evenly balanced between the liti¬ 
gants; as a witness, regardless of 
how careful and conscientious he may 
be, he necessarily takes on the ap¬ 
pearance of a partisan, and to some 
extent at least detracts from the dig¬ 
nity and impartiality of his office. 
Miss.—Brashier v. State, 20 So.2d 65, 

197 Miss. 237, 157 A.L.R. 311. 

(3) As a witness, a judge is subject 
to cross-examination by counsel, and 
his credibility and the veracity of his 
testimony are proper matters for dis¬ 
cussion and comment by such counsel 
before the jury, necessarily produc¬ 
ing embarrassment and conflict and 
perhaps open hostility between the 
trial judge and such counsel. 

Miss.—Brashier v. State, supra. 

Single judge; merits of controversy 

(1) The majority rule is that it is 
improper for a trial judge to leave 
the bench and take the stand as a 
witness in the case before him on 
controverted matters, especially in a 
single-judge court. 

Mo.—In re Elam, 211 S.W.2d 710, 357 
Mo. 922, certiorari denied 69 S.Ct. 
161, 335 U.S. 872, 93 L.Ed. 416. 

(2) A judge, especially in jury tri¬ 
al where there is only one judge pre¬ 
siding, may not testify on merits of 
controversy. 

Miss.—Brashier v. State, 20 So.2d 65, 
197 Miss. 237, 157 A.L.R. 311. 

Rule criticized 

Okl.—Kennedy v. State, 55 P.2d 792, 
59 Okl.Cr. 11. 

70 C.J. p 180 note 22 [b], 
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Mayor and safety commissioner 

Refusal of mayor and commission¬ 
er of public safety presiding over 
hearing on charges preferred against 
police officer to testify held proper. 
N.J.—Johnson v. City of Wildwood, 
180 A. 232, 13 N.J.Misc. 593, revers¬ 
ed on other grounds 184 A. 616, 116 
N.J.Law 462. 

53. Cal.—People v. Connors, 246 P. 
1072, 77 C.A. 438. 

Mont—State ex rel. Moser v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Pondera County, 151 P. 

2d 1002, 116 Mont. 305. 

54. N.Y.—People ex rel. Singer v. 
Rogers, 4 N.Y.S.2d 905, 254 App. 
Div. 865, followed in Kleinman v. 
Supreme Court of New York, 4 N.Y. 
S.2d 907, 254 App.Div. 865, and ap¬ 
peal denied 16 N.E.2d 805, 278 N.Y. 
741. 

55. N.Y.—People ex rel. Singer v. 
Rogers, 4 N.Y.S.2d 905, 254 App. 
Div. 865, followed in Kleinman v. 
Supreme Court of New York, 4 N.Y. 
S.2d 907, 254 App.Div. 865 and ap¬ 
peal denied 16 N.E.2d 805, 278 N.Y. 
741. 

56. Ohio.—McCaffrey v. State, 138 N. 

E. 61, 105 Ohio St. 508. 

70 C.J. p 180 note 23. 

Examination and rulings as to com¬ 
petency of witnesses as harmless 
error generally see Criminal Law 
§ 1907. 

57. Okl.—Kennedy v. State, 55 F.2d 
792, 59 Okl.Cr. 11. 

58. Cal.—People v. Connors, 246 P. 
1072, 77 C.A. 438. 

59. Vt.—Ricci v. Bove's Estate, 78 
A.2d 83, 116 Vt. 406. 

Arrangement for other judge 
Where a judge has notice that he 
will be called as a witness in a case * 
pending before him, he should ar¬ 
range for someone else to try case, 
and if he has not sufficient notice to 
make such arrangement, he should 
refuse to testify. 

Miss.—Brashier v. State, 20 So.2d 65, 
197 Miss. 237, 157 A.L.R. 311. 

Okl.—Kennedy v. State, 55 F.2d 792, 

59 Okl.Cr. 11. 

60. Ky.—O’Neil & Hearne v. Bray's 
i Adm’x, 90 S.W.2d 353, 262 Ky. 377. 
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ty, 61 as where it provides that the judge may be 
called as a witness by either party and that in such 
case he has the discretion to order the trial post¬ 
poned or suspended and to take place before another 
judge, or to proceed before him; 62 but a statute of 
this character, contained in a code of civil practice, 
has been held inapplicable to a criminal prosecu¬ 
tion, notwithstanding a provision in the code of 
criminal practice rendering applicable provisions as 
to the summoning of witnesses and compelling them 
to testify. 63 Further, a statute providing that the 
clerk shall administer the oath in a pending suit in 
a court provided with a clerk in which the judge 
of the court may be a material witness removes the 
inconvenience caused by parties being deprived of 
the evidence of presiding judges because of the fact 
that there was no one authorized to administer the 
oath. 64 

Notwithstanding a statute rendering the judge a 
competent witness, the propriety of his becoming 
a witness must be left largely to his good judgment 
and discretion where the statute provides that he is 
not required to testify if he declares that there is no 
fact within his knowledge important to the case. 65 

Even where there is an empowering statute, it is 
held that the practice is not to be commended 66 and 
should never be resorted to except in cases where the 
circumstances imperatively require, 67 and not even 
in such a case in public prosecutions where the 
judge’s testimony directly bears on, or involves, a 
fact or facts without the proof of which a convic¬ 
tion cannot be had; 68 in the latter case the judge’s 
testifying will be deemed an abuse of the discretion 
vested in him by the statute. 69 

Contempt proceeding. The general rule, above 
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stated, that a trial judge is not a competent wit¬ 
ness in an action tried before him is not applicable 
in a proceeding for direct contempt, which does not 
involve the action or conduct of the trial judge per¬ 
sonally. 70 

§ 106. Referees, Arbitrators, Commissioners, 
Etc. 

Referees, arbitrators, commissioners, appraisers, and 
persons in similar capacities have been held competent as 
witnesses for various purposes, although not for others. 

A referee in a former proceeding between the par¬ 
ties can testify in a subsequent action on the mat¬ 
ter, 71 and he may also testify on a hearing of the 
referee’s report, and exceptions thereto. 72 Referees 
are competent to identify matters submitted and to 
show that they acted on them. 73 However, one of 
several referees before whom a cause is tried can¬ 
not be sworn and examined as a witness on the 
trial. 74 

Arbitrators before whom an action for personal 
injuries was originally tried are competent to testi¬ 
fy as to the physical condition of plaintiff after 
the injury; 76 and, where, in an action for breach 
of a contract to deliver certain property, a former 
recovery in trover against a third person for its 
value was set up in defense, and the record thereof 
given in evidence, it was competent for plaintiff to 
show, by one of the arbitrators in the trover suit, 
that the award was made and recovery had by 
plaintiff for only a small portion of the property 
declared for in that action. 76 On an oral arbitration 
award, an arbitrator is a competent witness to show 
what was in controversy before the arbitrators, 
what matters entered into their decision, and wheth¬ 
er they were fair and impartial. 77 


Necessity of oath or affirmation see 
infra § 320. 

Trial judge properly exercised his 
discretion in refusing to testify when 
called by defendants during trial, 
where his testimony would have been 
cumulative and it was not shown 
that defendants did not know, when 
case went to trial, that he would be 
called. 

Ky.—O’Neil & Hearne v. Bray's 
Adm’x, supra. 

61. Cal.—People v. Madison, 46 F.2d 
159, 3 C.2d 668. 

People v. Boford, 256 P.2d 334, 
117 C.A.2d 576. 

Tenn.—In re Cameron, 151 S.W. 64, 
126 Tenn. 614. 

Tex .—Howell v. State, 176 S.W.2d 186, 
146 Tex.Cr, 454. 

Valentine v. State, 6 Tex.App. 
439. 

62. Cal.—People v. Connors, 246 P. 
1072, 77 C.A. 438. 


Mont.—State ex rel. Moser v. District | 
Court of Ninth Judicial Dist. in and | 
for Pondera County, 151 P.2d 1002, ] 
116 Mont. 305. 

70 C.J. p 180 note 25. 

63. Ark.—Rogers v. State, 29 S.W. 
894, 60 Ark. 76, 46 Am.S.R. 154, 31 
L.R.A. 465. 

70 C.J. p 181 note 26. 

64. La.—Babin v. Nolan, 10 Rob. 
373. 

65. Tex.—O’Neal v. State, 291 S.W. 
892, 106 Tex.Cr. 158. 

66. Cal.—People v. Connors, 246 P. 
1072, 77 C.A. 438. 

67. Cal.—People v. Connors, supra. 
63. Cal.—People v. Connors, supra. 

69. Cal.—People v. Connors, supra. 

70. Mont.—State ex rel. Moser v. 
District Court of Ninth Judicial 

516 


Dist. In and for Pondera County, 
151 P.2d 1002, 116 Mont. 305. 
Change of judge in contempt case see 
Contempt § 66. 

Evidence in contempt proceedings see 
Contempt § 84. 

71. Del.—Beck v. Kulesza, 156 A 
346, 4 W.W.Harr. 559. 

70 C.J. p 181 note 29. 

72. Cal.—City of Los Angeles v. 
Carr, 5 P.2d 54, 118 C.A. 157. 

73. Me.—Buck v. Spofford, 35 Me. 
526. 

74. N.T.—Morss v. Morss, 11 Barb. 
510, Code Rep.,N.S., 374. 

70 C.J. p 181 note 32. 

75. Pa.—Stewart v. Chester, etc., 
Road Co., 3 Pa.Super. 86. 

76. Pa.—Converse v. Colton, 49 Pa. 
346. 

77. Tex.—Holcomb v. Blankenship, 
Civ.App., 180 S.W. 918. 



97 C.J.S. 

Commissioners and appraisers. In a trial in con¬ 
demnation proceedings, the commissioners or ap¬ 
praisers to assess damages are competent witness¬ 
es. 78 In a hearing of exceptions to an award by 
a commissioner in condemnation proceedings, the 
commissioner is a competent witness, 79 and the tes¬ 
timony of commissioners appointed to assign dower 
may be given to impeach the assignment made by 
them. 80 

On the other hand, in an action to recover on an 
appraisers’ written award under an automobile col¬ 
lision insurance policy, one of the appraisers, who 
signed the award, is not competent to testify as to 
an opinion, with respect to the value of the in¬ 
sured automobile and the damage thereto, different 
from that expressed in the award. 81 

Members of a lunacy commission appointed in a 
proceeding to have a person declared insane have 
been held not incompetent witnesses in the trial on 
appeal merely because they were such members. 82 

Accountant . Under governing statutes, it has 
been held that where a trial judge appoints an au¬ 
ditor to pass on all questions of law and fact, and 
authorizes him to employ a certified public account- 


WITNESSES §§ 106-107 

ant, an accountant who is thereafter so employed 
and who has made an examination of plaintiff’s 
books on which defendant relies in part to establish 
his defense and counterclaim, is not incompetent 
to testify as to what the books show, 83 either be¬ 
cause he was employed under authority of the 
court to assist the auditor, or because the order 
referring the case to an auditor has been revoked 
and the objecting party has never had an opportunity 
to appear before the auditor. 84 

§ 107. Grand Jurors 

Apart from governing statutes, grand Jurors are, In 
general, competent witnesses as to facts which they are 
not precluded from disclosing, but not as to matters con¬ 
cerning Which the policy of the law requires secrecy. 

The propriety of disclosure by grand jurors of 
matters which have taken place during their in¬ 
vestigations and deliberations is discussed in Grand 
Juries § 43. Subject to the conditions therein dis¬ 
cussed, a grand juror is a competent witness as to 
any fact otherwise competent which he is not pre¬ 
cluded from disclosing, 85 although he is not com¬ 
petent as to matters concerning which the policy 
of the law requires secrecy. 86 It has been said that 


78. Kan.—Butcher v. Kansas State 
Highway Commission, 33 P.2d 152, 
139 Kan. 763. 

Mo.—State ex rel. State Highway 
Commission v. White, App., 254 
S.W.2d 668. 

Tex.—City of Houston v. Schorr, Civ. 
App., 231 S.W.2d 740, error dis¬ 
missed. 

Wis.— Corpus Juris cited in In re 

Wisconsin Power & Light Co., 294 
N.W. 518, 520, 236 Wis. 60, followed 
in 294 N.W. 520, 236 Wis. 64. 

70 C.J. p 181 note 37. 

Inadmissibility of fact that witness 
assessed damages see Eminent Do¬ 
main § 372 e. 

Jurors in condemnation proceedings 
see infra § 109. 

“Appraisers may testify in condem¬ 
nation proceedings when proper foun¬ 
dation has been laid.” 

Neb.—Pierce v. Platte Valley Public 
Power and Irrigation Dist., 11 N. 
W.2d 813, 817, 143 Neb. 898. 

Special commissioner 
Tex.—City of Corpus Christi v. Ma¬ 
gee, Civ.App., 285 S.W.2d 236. 

Value or diminution therein 

One who is otherwise qualified to 
testify as to the value or the diminu¬ 
tion in value of premises involved in 
condemnation proceedings is not ren¬ 
dered incompetent to testify on that 
subject on a trial pursuant to an ap¬ 
peal, on the ground that he was a 
member of the commission which 
made the award. 


Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

Wis.—In re Wisconsin Power & Light 
Co., 294 N.W. 518, 236 Wis. 60, fol¬ 
lowed in 294 N.W. 520, 236 Wis. 
64. 

Inadmissibility of appraisers 1 report 

If otherwise qualified, mere fact 
that witness had been appraiser in 
condemnation proceedings did not 
render him incompetent to testify as 
to value of land, notwithstanding ap¬ 
praisers' report was inadmissible. 
Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

79. Mo.—City of St. Louis v. Schopp, 
30 S.W.2d 733, 325 Mo. 480. 

70 C.J. p 181 note 38. 

80. Ind.—McCormick v. Taylor, 5 
Ind. 436. 

81. Ill.—Hetherington v. Continental 
Ins. Co. of New York, 37 N.E. 2d 
366, 311 Ill.App. 577. 

82. Ga.—Allen v. Allen, 30 S.E.2d 
665, 71 Ga.App. 272. 

83. Ga.—Bible v. Somers Const. Co., 
30 S.E.2d 623, 197 Ga. 761. 

84. Ga.—Bible v. Somers Const. Co., 
supra. 

85. Ala.—Gore v. State, 114 So. 791, 
22 Ala.App. 136, certiorari denied 
Ex parte State ex rel. Attorney 
General, 114 So. 794, 217 Ala. 68. 

Fla.—Squaire v. State, 64 So.2d 916 
—State ex rel. Brown v. Dewell, 
167 So. 687, 123 Fla. 785. 

Pa.—Commonwealth v. Kirk, 17 A 2d 
i 195, 340 Pa. 346. 
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Commonwealth v. Ross, 58 Pa.Su- 
per. 412. 

70 C.J. p 181 note 41. 

In prosecution for arson, grand ju¬ 
ror's testimony that clothing from 
burned building which was brought 
before grand jury was damp and 
smelled of oil or gasoline held prop¬ 
er. 

Tex.—Pozil v. State, 283 S.W. 846, 104 
Tex.Cr. 244. 

“Commonwealth’s counsel” 

A statute requiring grand jurors 
to take an oath of secrecy with re¬ 
spect to, among other things, “the 
commonwealth's counsel," was not 
violated, in a proceeding against a 
district attorney on charges of mis¬ 
conduct, by the testimony of mem¬ 
bers of the grand jury that an as¬ 
sistant district attorney, during their 
deliberations, informed them that 
one against whom an inquiry was be¬ 
ing conducted was a brother of an¬ 
other assistant district attorney, and 
discussed with them the evidence 
presented, since, when the conduct 
of the district attorney is plainly out¬ 
side the sphere of his duty, his coun¬ 
sel is not the commonwealth's coun¬ 
sel as the words are used in the oath. 
Mass.—Attorney General v. Pelletier, 
134 N.E. 407, 240 Mass. 264. 

86. TJ.S.—U. S. v. Central Supply 
Ass’n, D.C.Ohio, 34 F.Supp. 241. 
Ark.—Whitted v. State, 63 S.W.2d 
283, 188 Ark. 11. 

Miss.—Lewis v. State, 96 So. 737, 137 
Miss. 70. 



97 C.J.S. 


§ 107 WITNESSES 

so much depends on time and circumstances that 
the competency of a grand juror to testify is pecul¬ 
iarly a matter resting in the discretion of the court. 87 
In general, testimony concerning the grand jury- 
must come from others than the members thereof. 88 
A grand juror may testify as to declarations made 
to him by the prisoner in the grand jury room, when 
they were made to the witness as an individual 
and were no part of the grand jury proceedings. 89 
A fortiori, a witness as to facts in connection with 
an alleged crime is not incompetent at a trial there¬ 
for because he was a member of the grand jury 
which found the indictment. 90 

In the application of these principles, it is gen¬ 
erally conceded that grand jurors cannot be permit¬ 
ted to testify as to how any member of the grand 
jury voted, 91 or to testify as to opinions expressed 
by their fellows or themselves, on any question be¬ 
fore them, 92 or to any statements made by defendant 
to the grand jury while he was under bond and his 
appearance before that body was in obedience to a 
subpoena, 99 or to disclose the fact that an indictment 
for a felony has been found against any person not 
in custody or under recognizance. 94 


On the other hand, it has been generally held that 
the fact that a person did or did not testify before 
the grand jury, 95 and the testimony given by him, 
when otherwise competent, 96 may be proved by the 
testimony of a grand juror. Indeed, when public 
justice demands, a member of the grand jury may 
be required to testify as to statements made by a 
witness before the grand jury, for the purpose of 
contradicting other statements made by the same 
witness before a different tribunal or authority; 97 
so, to impeach a witness on the trial of an indict¬ 
ment a member of the grand jury which found the 
indictment is competent to prove statements made by 
the witness before the grand jury. 98 

Grand jurors cannot be sworn to impeach their 
own findings; 99 and any rule which would open up 
a way by which grand jurors may be permitted 
to impeach their own record would be against pub¬ 
lic policy. 1 So, the rule is laid down by some au¬ 
thorities that grand jurors cannot be sworn and 
examined as witnesses to impeach the validity or 
correctness of their finding after an indictment has 
been regularly found and returned. 2 In accordance 
with this rule, it has been held that a grand juror 


N.J.—State v. Borg, 150 A. 189, 8 N.J. 
Misc. 349. 

Pa.—Commonwealth v. Smart, 84 A. 
2d 782, 368 Pa. 630. 

Tex.—Bailey v. Victoria Bank & 
Trust Co., Civ.App., 114 S.W.2d 920, 
followed in 114 S.W.2d 922. 

Roccaforte v. State, 158 S.W.2d 
783, 143 Tex.Cr. 340. 

70 C.J. p 181 note 42. 

87. U.S.—U. S. v. Central Supply 
Ass’n, D C.Ohio, 34 F.Supp. 241. 

70 C.J. p 182 note 43. 

“Touching disclosure by members 
of the grand jury itself of matters 
occurring at a session of that body, 
it may be said that as to some mat¬ 
ters they cannot be permitted to tes¬ 
tify; as to others, they are perhaps 
privileged from testifying, but may 
waive that privilege; as to still oth¬ 
ers, they are not even privileged. 
The rule varies according to the stage 
of the grand jury proceeding.” 

N.J.—State v. Borg, 150 A. 189, 190, 
8 N.J.Misc. 349. 

88. La.—State v. Taylor, 139 So. 463, 
173 La. 1010, certiorari denied Tay¬ 
lor v. State of Louisiana, 52 S.Ct. 
408, 285 U.S. 547, 76 L.Ed. 938- 
State v. Britton, 60 So. 379, 131 La. 
877. 

88. Conn.—State v. Coffee, 16 A. 151, 
56 Conn. 399. 

90. Ind.—Mack v. State, 180 N.E. 
279, 203 Ind. 355, 83 A.L.R. 1349. 

70 C.J. p 182 note 45. 

91. Okl.—Elder v. State, 114 P. 752, 
5 Okl.Cr. 693. 

28 C.J. p 813 note 33. 


92. Okl.—Elder v. State, supra. 

28 C.J. p 813 note 34. 

93. Tex.—Roccaforte v. State, 158 S. 
W.2d 783, 143 Tex.Cr. 340. 

94. Or.—State v. Ayles, 145 P. 19, 
74 Or. 153, Ann.Cas.l916E 738. 

28 C.J. p 813 note 35. 

95. Ill.—People v. Nall, 89 N.E. 1012, 
242 Ill. 284. 

28 C.J. p 813 note 36. 

96. Pa.—Commonwealth v. Kirk, 17 
A.2d 195, 340 Pa. 346. 

28 C.J. p 813 note 37. 

Testimony material to justice 

The testimony of a witness before 
a grand jury may be disclosed when¬ 
ever it becomes material to the ad¬ 
ministration of justice. 

Fla.—State ex rel. Brown v. Dewell, 
167 So. 687, 123 Fla. 785. 

97. Fla.—State ex rel. Brown v. 
Dewell, supra. 

98. Fla.—Squaire v. State, 64 So.2d 

916. 

Pa.—Commonwealth v. Smart, 84 A. 

2d 782, 368 Pa. 630. 

28 C.J. p 813 note 37 [dj. 

Knowledge of commission of crime 
In homicide prosecution, wherein 
defendant's star witness claimed to 
know all about killing and testified 
as to minute details, it was not error 
to permit grand jurors to testify that 
such witness had told them that she 
knew nothing about the killing. 

Fla.—Squaire v. State, 64 So.2d 916. 

99. Ga.—Tanner v. State, 135 S.E. 

917, 163 Ga. 121. 
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Statute not authorizing impeachment 
A statute providing that grand ju¬ 
ror, “except when called as a witness 
in court,” shall not disclose any pro¬ 
ceeding or action had by the grand 
jury within six months after adjourn¬ 
ment, or disclose name or testimony 
of any witness, does not authorize 
grand juror to impeach his own find¬ 
ing, when called as a witness. 

Miss.—Lewis v. State, 96 So. 737, 137 
Miss. 70. 

Impeachment of verdict 

The rule applicable to petit jurors 
that a juror may not impeach his 
verdict applies to grand jurors. 
Iowa.—O'Neill v. Keeling, 288 N.W. 
887, 227 Iowa 754, 127 A.L.R. 1050. 

1. Iowa.—O’Neill v. Keeling, 288 N. 
W. 887, 227 Iowa 754, 127 A.L.R. 
1050. 

2. Cal.—People v. Casanova, 202 P. 
45, 54 C.A. 439. 

Ky.—Miller v. Commonwealth, 43 S. 

W.2d 687, 241 Ky. 221. 

Mo.—State v. Shawl ey, 67 S.W.2d 74, 
334 Mo. 352. 

N.J.—State v. Borg, 100 A. 189, 8 N. 
J.Misc. 349. 

Pa.—Commonwealth v. Smart, 84 A 
2d 782, 368 Pa. 630. 

Commonwealth v. Klee, 12 Pa 
Dist. & Co. 203. 

28 C.J. p 814 note 39. 

Minutes as record basis for indict¬ 
ment 

Minutes of the testimony taken be¬ 
fore the grand jury and filed with 
the indictment constitute the record 
i basis for the finding of the indict- 
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is incompetent to testify as to the competency or 
sufficiency of the evidence on which an indictment 
was found; 3 the number of persons concurring in 
the finding of a bill of indictment; 4 that unauthor¬ 
ized persons were present in the jury room; 5 or 
that there was unlawful interference with the pro¬ 
ceedings before the grand jury. 6 

There is, however, some authority to the effect 
that a grand juror may testify to the fact that cer¬ 
tain incompetent evidence was received by the grand 
jury; 7 and according to some authorities the num¬ 
ber of persons concurring in the finding of a bill of 
indictment may be shown by the testimony of a 
grand juror. 8 It has also been held that, although 
the effect of such testimony is to impeach the 
validity of the finding of a grand jury, a grand 
juror is competent to testify that unauthorized per¬ 
sons were present in the grand jury room; 9 that 
the oath administered to a witness was substantial¬ 
ly different from that required by statute to be giv¬ 
en; 10 that there was unlawful interference with 
the proceedings before the grand jury; 11 that one 
against whom an indictment was found was sworn 
and examined against himself ; 12 that there was not 
sufficient evidence on which the grand jury could 
have based its indictment; 13 that the grand jury act- 
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ed on outside testimony and not on their own knowl¬ 
edge or observation, in making a presentment ; 14 or 
that the indictment was based solely on testimony 
heard by the grand jury in another case against an¬ 
other person. 15 

Statutory provisions . Under some statutes, in no 
case can a member of a grand jury be obliged or 
allowed to testify in what manner he or any other 
member voted on any question before them, 16 or as 
to what opinions were expressed by any juror there¬ 
on. 17 A provision that grand jurors cannot be ques¬ 
tioned for anything they may do or say while acting 
as such does not prevent a grand juror from testify¬ 
ing that a person was examined before the grand 
jury. 18 Under some statutes, grand jurors are 
permitted to testify, in certain specified instances, 
as to what occurred before them while acting as 
such. 19 While there is some authority to the con¬ 
trary, 20 such statutes are generally held to be ex¬ 
clusive, permitting grand jurors to testify in no 
other than the prescribed cases. 21 

In civil proceedings. Although there is authority 
to the contrary, 22 it is generally held that a member 
of a grand jury is competent to testify in civil ac¬ 
tions as to matters coming to his knowledge as a 


ment, and this record may not be add¬ 
ed to by calling* on the grand jurors 
in the trial of the case to give addi¬ 
tional testimony, when such testimo¬ 
ny tends to impeach the indictment. 
Iowa.—O’Neill v. Keeling, 288 N.W. 

887, 227 Iowa 754, 127 A.L.R. 1050. 
Advice by prosecuting attorney 

Grand jurors are incompetent to 
testify as to what the prosecuting at¬ 
torney advised them in the grand ju¬ 
ry room for purpose of impeaching 
their indictment on motion to quash. 
Miss.—Lewis v. State, 96 So. 169, 132 
Miss. 200, suggestion of error over¬ 
ruled 96 So. 737, 137 Miss. 70. 
Indictment on two charges 
In habeas corpus proceeding seek¬ 
ing release on ground that petition¬ 
ers, sentenced for burglary, were nev¬ 
er indicted for burglary but only for 
robbery, grand jurors’ testimony that 
they did not vote to indict on both 
charges held incompetent. 

Ark.—Whitted v. State, 63 S.W.2d 
283, 188 Ark. 11. 

3. Fla.—Taylor v. State, 38 So. 380, 
49 Fla. 69. 

28 C.J. p 814 note 40. 

4. Ill.—Gitchell v. People, 33 N.E. 
757, 146 Ill. 175, 37 Am.S.R. 147. 

28 C.J. p 814 note 41. 

5. Ill.—People v. Arnold, 93 N.E. 
786, 248 Ill. 169. 

28 C.J. p 814 note 42. 

6. Ala.—Hall v. State, 32 So. 750, 

134 Ala. 90. I 


Pa.—Ziegler v. Commonwealth, 14 A. 
237, 10 Sadler 404. 

7. U.S.—U. S. v. Farrington, D.C.N. 
Y., 5 F. 343. 

Pa.—Commonwealth v. Ross, 58 Pa. 
Super. 412. 

8. Okl.—Eubanks v. State, 114 P. 
748, 5 Okl.Cr. 325. 

28 C.J. p 814 note 45—31 C.J. p 814 
note 13. 

Clerk of grand jury 
N.J.—State v. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

9. Iowa.—State v. Will, 65 N.W. 
1010, 97 Iowa 58. 

10. Ga.—Switzer v. State, 65 S.E. 
1079, 7 Ga.App. 7. 

11. Iowa.—State v. Miller, 64 N.W. 
288, 95 Iowa 368. 

28 C.J. p 814 note 48. 

12. N.C.—State v. Frizell, 16 S.E. 
409, 111 N.C. 722. 

13. Ala.—Gore v. State, 114 So. 791, 
22 Ala.App. 136, certiorari denied 
Ex parte State ex rel. Attorney 
General, 114 So. 794, 217 Ala. 68. 

Okl.—Estill v. State, 277 P. 256, 43 
Okl.Cr. 99. 

Clerk of grand jury 
N.J.—State v. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

14. Pa.—Commonwealth v. McComb, 
27 A. 794, 157 Pa. 611—Common¬ 
wealth v. Green, 17 A. 878, 126 Pa. 

I 531, 12 Am.S.R. 894. 
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15. Pa.—Commonwealth v. Smart, 84 
A.2d 782, 368 Pa. 630. 

16. Ark.—St. Louis, etc., R. Co. v. 
State, 136 S.W. 938, 99 Ark. 1. 

28 C.J. p 814 note 53. 

17. Ark.—Nash v. State, 84 S.W. 
497, 73 Ark. 399. 

Mich.—People v. Lauder, 46 N.W. 
956, 82 Mich. 109. 

18. Or.—State v. Boysen, 147 P. 927, 
76 Or. 48. 

19. N.M.—U. S. v. Tallmadge, 91 P. 
729, 14 N.M. 293, 20 Ann.Cas. 46. 

28 C.J. p 814 note 57. 

20. Kan.—State v. Campbell, 85 P. 
784, 73 Kan. 688, 9 L.R.A.,N.S., 533, 
9 Ann.Cas. 1203. 

28 C.J. p 814 note 58. 

21. Cal.—People v. Tinder, 19 C. 539, 
81 Am.D. 77. 

28 C.J. p 815 note 59. 

22. Minn.—William J. Burns Inter¬ 
national Detective Agency v. Holt, 
164 N.W. 590, 138 Minn. 165. 

Establishing case in malicious prose¬ 
cution action 

Plaintiff in malicious prosecution 
action could not establish his case by 
calling majority of members of grand 
jury which returned indictment to 
show proceedings thereof. 

Tex.—Bailey v. Victoria Bank & 
Trust Co., Civ.App., 114 S.W. 2d 
920, followed in 114 S.W.2d 922. 
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member of the grand jury. 23 In actions for mali¬ 
cious prosecution, slander, and other civil proceed¬ 
ings, the evidence of a grand juror is competent 
wherever the administration of justice renders it 
necessary to ascertain who was the prosecutor or a 
witness in a particular case, 24 except where grand 
jurors by statute are permitted to testify in specified 
cases only, not including the situation stated; 25 testi¬ 
mony by members of a grand jury as to the testimony 
given by witnesses before that body is incompetent 
in an action for malicious prosecution brought 
against such witnesses. 26 The action of a grand 
juror cannot, in an action for malicious prosecution, 
be impeached by his testimony that he did not intend 
to find any indictment. 27 A grand juror is a 
competent witness to show whether the testimony 
of a witness examined before the grand jury is 
inconsistent with, or different from, the evidence 
given by him before the court in the civil proceed¬ 
ing. 28 Under some statutes, grand jurors are in¬ 
competent to testify in civil actions as to matters 
which came to their knowledge as members of the 
grand jury. 29 

§ 108. Trial Jurors 

Within statutory limitations, a Juror may testify In 
the cause in which he sits; but the practice has been 
criticized, and he may not impeach the verdict or con¬ 
tradict the record. 
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Within statutory limitations, 30 a juror is not, by 
reason of his position, rendered incompetent to 
testify in the cause in which he sits, 31 and it is not 
a denial of a trial by a fair and impartial jury to 
permit a member of the jury to testify. 32 How¬ 
ever, it has been held that this is not to be com¬ 
mended as a general practice, 33 that there are 
serious objections to it, 34 and that it has been 
sanctioned in exceptional cases; 36 likewise, that 
neither party to a suit should be allowed to call 
indiscriminately as witnesses those already sum¬ 
moned to sit as jurors in such case, 36 and that ordi¬ 
narily the use, as witnesses, of those summoned on 
special venires would seem against orderly proce¬ 
dure and sound judicial policy. 37 

Not every request to make a juror a witness in the 
action need be granted, for if, in the discretion of 
the court, it does not clearly appear that the party 
offering the juror as a witness exercised proper 
diligence before he was impaneled and was not 
apprised of the fact that he knew anything material 
to the case, the request need not be granted. 38 

A fortiori, the fact that one offered as a witness 
served on the jury on a former trial of the cause 
does not disqualify him. 39 A juror may testify as 
to facts occurring at a previous trial at which he 
was a juror, 40 for example, as to the testimony of- 


23. Ind,—Burnham v. Hatfield, 5 
Blackf. 21. 

28 C.J. p 815 note 61. 

24. Pa.—Commonwealth v. Smart, 84 
A.2d 782, 368 Pa. 630. 

70 C.J. p 181 note 41 [a J—28 C.J. p 
815 note 62. 

Plaintiff as person indicted 

However, in action for false ar¬ 
rest and imprisonment against sher¬ 
iff deputy sheriff, and surety on sher¬ 
iff's official bond, where defendants 
alleged, as defense, that plaintiff was 
the person whom grand jurors in¬ 
tended to indict, and for whom war¬ 
rant was issued, testimony of grand 
jurors to show that plaintiff was in 
truth and in fact the person indicted, 
although he was not the person who 
had defrauded complaining witness, 
was incompetent because tending to 
impeach the indictment. 

Iowa—O’Neill v. Keeling, 288 N.W. 
887, 227 Iowa 754, 127 A.L.R. 1050. 

25. Ky.—Pritchett v. Prisby, 66 S.W. 
503, 112 Ky. 629, 23 Ky.L. 2035. 

26. Ark.—Scott v. Pennington, 235 
S.W. 375, 151 Ark. 26. 

27. Cal.—Carpenter v. Sibley, 119 P. 
391, 15 C.A. 589. 

28. Md.—Kirk v. Garrett, 35 A. 1089, 
84 Md. 383. 

28 C.J. p 815 note 65. 


29. Minn.—Loveland v. Cooley, 61 
N.W. 138, 59 Minn. 259. 

28 C.J. p 815 note 66. 

30. Mo.—E. C. Robinson Lumber Co. 
v. Cottonseed Delinting Corp., App., 
207 S.W.2d 63. 

Consent of court held required, un- : 
der statute, for calling as a witness 
a member of the regular jury panel, 
who has qualified for the trial of 
the particular cause. 

Mo.—E. C. Robinson Lumber Co., su¬ 
pra 

31. Ga.—Tumlin v. State, 77 S.E.2d 
555, 88 Ga.App. 713—Curtis v. Bur¬ 
ney, 190 S.E. 866, 55 Ga.App. 552. 

S.C.— Corpus Juris cited in Caines v. 
Marion Coca Cola Bottling Co., 14 
S.E.2d 10, 11, 196 S.C. 502—State 
v. Vari, 14 S.E. 392, 35 S.C. 175. 

70 C.J. p 182 note 46. 

Competency of witness as juror see 
Juries § 209. 

“Jurors are not incompetent as 
witnesses in either criminal or civil 
issues. They have no interest that 
disqualifies them and there is no rule 
of public policy that excludes them. 
Knowledge of the facts of a case 
does not disqualify a juror.” 

Pa.—Commonwealth v. Sutton, 90 
A.2d 264, 267, 171 PaSuper. 105- 
Commonwealth v. Sullivan, 91 Pa. 
Super. 544, 549. 
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Either party may call a juror as 
a witness. 

Cal.—People v. Boford, 256 P.2d 334, 
117 C.A.2d 576. 

32. Pa.—Howser v. Commonwealth, 
51 Pa. 332. 

33. S.C.—State v. Vari, 14 S.E. 392, 
35 S.C. 175. 

34. S.C.—Caines v. Marion Coca 
Cola Bottling Co., 14 S.E.2d 10, 
196 S.C. 502. 

35. S.C.—Caines v. Marion Coca Cola 
Bottling Co., supra. 

36. Tex.—Reis v. State, 95 S.W.2d 
700, 130 Tex.Cr. 541. 

37. Tex.—Reis v. State, supra. 

38. Tex.—International, etc., R. Co. 
v. Foster, 100 S.W. 1017, 45 Tex. 
Civ.App. 334. 

70 C.J. p 182 note 49. 

39. Iowa.—Cramer v. Burlington, 42 
Iowa 315. 

Ky.—Kentucky Hydroelectric Co. v. 
Woodard, 287 S.W. 985, 216 Ky. 
618. 

40. S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 11, 196 
S.C. 502. 

“A witness having personal knowl¬ 
edge of relevant facts is none the 
less competent to testify merely be¬ 
cause his knowledge was acquired 
while acting as a juror on a former 
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fered at the former trial, 41 as to the character of 
the exhibits offered 42 or as to physical facts com¬ 
ing to the knowledge of the jury during a view made 
by them; 43 and, if the record is not clear as to the 
matter, a juror may also identify the subject mat¬ 
ter of the action, 44 and testify as to which of sev¬ 
eral questions submitted to the jury by the judge they 
decided the case on, such testimony not being in¬ 
consistent with the record. 45 

On the other hand, a juror may not impeach the 
verdict, 46 contradict the record, 47 or give his opin¬ 
ion as to what were the issues in the case when the 
pleadings and record of that case are in evidence 48 
It has also been held that a juror may not testify as 
to the deliberations in the jury room; 49 but under 
other authority, the discussions among the members 
of a petit jury in their deliberations are not protected 
from disclosure when disclosure becomes necessary 
to the administering of justice in another judicial 
proceeding. 50 

Member of jury panel excused. A member of the 
jury panel who is excused from serving on the jury 
is not incompetent to testify as a witness in the 
case. 51 


WITNESSES §§ 108-111 

§ 109. Jurors in Condemnation Proceedings 

A member of the Jury of view in condemnation pro¬ 
ceedings may testify in a later trial of the same matter. 

A member of the jury of view in condemnation 
proceedings is competent as a witness in a later trial 
of the same matter, 52 

§ 110. Coroner’s Juror 

A member of a coroner's Jury may testify at a later 
trial. 

A member of a coroner’s jury is competent to 
testify at a later trial. 53 

§111. Officers Summoning or in Charge of 
Juries 

An officer is not disqualified as a witness by the fact 
that he has summoned the Jury or 'has the duty of caring 
for, or being in charge of, the Jury. 

Neither a sheriff nor his substitute can be dis¬ 
qualified as a witness by reason of his having sum¬ 
moned the jury before whom he testifies; 54 nor is 
an officer rendered incompetent as a witness by the 
fact that he has the duty of caring for, 55 attending 
to, 56 or being in charge of, 57 the jury. 


trial of the case, if he is otherwise 
competent.” 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., supra. 

41. Mich.—People v. Ostrander, 67 
N.W. 1079, 110 Mich. 60. 

70 C.J. p 182 note 51. 

42. S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 196 S. 
C. 502. 

70 C.J. p 182 note 52. 

Exhibits not produced at second trial 
Testimony at second trial of case 
by witnesses who were jurors at first 
trial, concerning appearance of an 
exhibit not produced at second trial, 
based on observation and examina¬ 
tion by witnesses in jury room dur¬ 
ing the first trial, was inadmissi¬ 
ble. 

N.Y.—Rainville v. New York Tel. 

Co., 22 N.Y.S.2d 877, 260 App.Div. 
881. 

43. S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 196 
S.C. 502. 

70 C.J. p 182 note 53. 

44. Iowa.—Stapleton v. King, 40 
Iowa 278. 

45. Pa.—Follansbee v. Walker, 74 
Pa. 306. 

46. Pa.—Commonwealth v. Smart, 84 
A.2d 782, 368 Pa. 783. 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 196 S. 
C. 502. 

70 C.J..p 182 note 57. 


Competency of jurors to impeach 
verdict on motion for new trial: 
In civil cases see New Trial § 169. 
In criminal cases see Criminal Law 
§ 1494. 

No verdict rendered 

In prosecution of juror for perjury 
on theory that he gave false answers 
on voir dire, rule against admitting 
testimony to impeach verdict of jury 
was not appropriate, where jury of 
which the juror being prosecuted for 
perjury was a member did not ren¬ 
der a verdict. 

La.—State v. Serpas, 179 So. 1, 188 
La. 1074. 

47. Iowa.—Stapleton v. King, 40 
Iowa 278. 

S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E.2d 10, 196 S. 
C. 502. 

48. Iowa.—State v. Thompson, 19 
Iowa 299. 

Competency of jurors on motion for 
new trial see New Trial § 169. 
Evidence from jurors affecting ver¬ 
dict see Trial § 523. 

49. S.C.—Caines v. Marion Coca Cola 
Bottling Co., 14 S.E,2d 10, 196 S. 
C. 502. 

70 C.J. p 182 note 56. 

50. La.—State v. Serpas, 179 So. 1, 
188 La. 1074. 

51. Minn.—Mockler v. City of Still¬ 
water, 74 N.W.2d 118, 246 Minn. 
39. 

Mo.—E. C. Robinson Lumber Co. v. 
Cottonseed Delinting Corp., App., 
207 S.W.2d 63. 
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Pa.—Commonwealth v. Sutton, 90 A. 
2d 264, 171 Pa,Super, 105. 

52. Tenn.—McLean v. Memphis Un¬ 
ion Station Co., 1 Tenn.Civ.A. 457. 

70 C.J. p 183 note 60. 

Commissioners or appraisers in con¬ 
demnation proceedings see supra § 
106. 

53. La.—Faulk v. Mutual Life Ins. 
Co., 107 So. 395, 160 La. 529. 

70 C.J. p 183 note 61. 

54. Mo.—Crowe v. Peters, 63 Mo. 
429. 

Conversation with accused 

A sheriff is not disqualified as a 
witness by the fact that by virtue of 
his office he assisted in drawing the 
jurors; in prosecution for murder, 
where there was nothing to indicate 
that anything in connection with me¬ 
chanics of trial could have led jury 
to give greater weight to his testi¬ 
mony than that to which testimony 
was otherwise entitled, sheriff was 
not disqualified as a witness by ac¬ 
cused’s having sought him out when 
arrested and voluntarily conversing 
with him. 

Pa.—Commonwealth v. Musto, 35 A. 
2d 307, 348 Pa. 300. 

55. Ala.—-Clark v. State, 197 So. 23, 
240 Ala. 65. 

56. Ala.—Clark v. State, supra. 

57. Ala.—Corpus Juris cited in 
Clark v. State, 197 So. 23, 29, 240 
Ala. 65. 

I 70 C.J. p 183 note 64. 



§§ 112-113 WITNESSES 

§112. Clerks of Court 

A clerk; of court may testify as to matters connected 
with his official duties. 

A clerk of court may testify as to matters con¬ 
nected with his official duties . 58 

§ 113. Prosecuting Attorneys and Assistants 
or Employees 

A prosecuting attorney is competent to testify, in the 
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discretion of the court, even though the practice is not 
approved except where necessary. 

The rule, which has been said to be well stated 
in Corpus Juris, is that a district or prosecuting at¬ 
torney is competent to testify , 59 and he may even be 
compelled to do so . 60 However, his testifying is 
not approved by the courts except where it is 
made necessary by the circumstances of the case; 6 * 
even then his functions as a prosecuting attorney and 


Sheriff 

Vt.—State v. Bissell, 170 A. 102, 106 
Vt. SO. 

58. Ga.—Elkins v. State, 13 Ga. 435. 
70 C.J. p 183 note 65. 

59. Ala.— Corpus Juris quoted at 
length ia Maund v. State, 48 So.2d 
553, 561, 254 Ala. 452. 

Miss.— Corpus Juris quoted iu Adams 
v* State, 30 So.2d 593, 598, 202 
Miss. 68. 

Mo.—State v. Wilkins, 100 S.W.2d 
889. 

Neb.—Swanson v. State, 35 N.W.2d 
826, 150 Neb. 761—Frank v. State, 
35 N.W.2d 816, 150 Neb. 745. 

S.C.— Corpus Juris quoted in State 
v. Lee, 28 S.E.2d 402, 403, 203 S. 
C. 536, 149 A.D.R. 1300. 

70 C.J. p 183 note 66. 

Attorney as witness generally see 
supra § 71. 

Disqualification of prosecuting at¬ 
torney as to particular proceedings 
see District and Prosecuting At¬ 
torneys § 12 e. 

Grand jury secrecy as extending to 
prosecuting attorney see Grand Ju¬ 
ries § 43 a. 

Privilege as to communications to 
prosecuting attorney see infra § 
265. 

Testimony in civil action arising 
out of crime see supra § 71. 

“The county attorney, if he knows 
any facts, may, like any other wit¬ 
ness, be sworn and submit himself 
to examination and cross-examina¬ 
tion." 

Ariz.—Hash v. State, 59 P.2d 305, 
311, 48 Ariz. 43. 

Wash.—State v. Yoakum, 222 P.2d 
181, 184, 37 Wash.2d 137. 

“It seems to be generally recog¬ 
nized . . . that the attorney for 

the State may properly testify un¬ 
der several contingencies in the 
course of the trial,—viz: where the 
State has been taken by surprise; 
and in other instances to meet the 
exigencies of the case . . . gen¬ 

erally speaking, he is a competent 
witness to testify as to all relevant 
facts coming to his knowledge, ex¬ 
cept privileged communications.” 
S.C.—State v. Lee, 28 S.E.2d 402, 403, 
404, 203 S.C. 536, 149 A.L.R. 1300. 
Material facts within his knowledge 
A district attorney is not preclud¬ 
ed from testifying as to material 


facts within his knowledge in a crim¬ 
inal case. 

Cal.—People v. Burwell, 279 P.2d 744, 
44 C.2d 16, certiorari denied 75 
S.Ct. 788, 349 U.S. 936, 99 L.Ed. 
1265. 

Explanatory testimony 

La.—State v. Ellis, 119 So. 402, 167 
La. 390. 

Testimony for accused 

Ga.—Hall v. State, 44 S.E.2d 234, 
202 Ga. 619. 

Extra-judicial statements by ac¬ 
cused 

It was not improper for prosecut¬ 
ing attorneys to testify for the peo¬ 
ple, in murder prosecution, concern¬ 
ing contents of extra-judicial state¬ 
ments made by defendants. 

Cal.—People v. Burwell, 279 P.2d 744, 
44 C.2d 16, certiorari denied 75 S. 
Ct. 788, 349 U.S. 936, 99 L.Ed. 1265. 
Conduct affecting weight of testi¬ 
mony 

Conduct of the district attorney in 
taking away a revolver, an exhibit in 
the case, without leave of court, to 
experiment with ammunition before 
giving his testimony on second trial, 
affected only the weight, and not the 
admissibility, of his testimony. 

Cal.—People v. Carson, 192 P. 318, 
49 C.A. 12. 

60. Ky.—Robertson v. Common¬ 

wealth, 107 S.W.2d 292, 269 Ky. 
317. 

Attorney called as witness for de¬ 
fense 

Ky.—Robertson v. Commonwealth, 
supra. 

Promise of immunity 

However, it is against public pol¬ 
icy to compel district attorney to tes¬ 
tify, on examination of person charg¬ 
ed with murder, whether person tes¬ 
tifying for the people had been prom¬ 
ised immunity. 

N.Y.—People v. Giallarenzi, 268 N.Y. 
S. 488, 150 Misc. 11. 

61. Miss.— Corpus Juris quoted in 

Adams v. State, 30 So.2d 593, 598, 
202 Miss. 68. 

S.C.— Corpus Juris quoted in State 
v. Lee, 28 S.E.2d 402, 403, 203 S. 
C. 536, 149 A.L.R. 1300. 

70 C.J. p 183 note 67. 

“The practice of acting as prose¬ 
cutor and witness is not to be ap¬ 
proved, and should not be indulged 
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in, except under the most extraordi¬ 
nary circumstances." 

U.S.—Robinson v. U. S., C.C.A.Mo„ 
32 F.2d 505, 510. 

“The practice of county attorneys 
testifying in criminal cases should be 
the exception, and not the rule, and 
. . . should be discouraged." 
Wyo.—Johnson v. State, 211 P. 484, 
487, 29 Wyo. 121. 

Reason for rule 

A jury naturally gives to the evi¬ 
dence of the prosecuting attorney 
greater weight than to that of an 
ordinary witness. 

U.S.—Robinson v. State, C.C.A.Mo., 
32 F.2d 505. 

Kan.—State v. Ryan, 22 P.2d 418, 
137 Kan. 733. 

Neb.—Frank v. State, 35 N.W.2d 816, 
150 Neb. 745. 

Expense or Inconvenience of other 
proof 

Prosecuting attorney should not 
act as a witness except when nec¬ 
essary to prove something directly 
observed by him which cannot be 
proven by some other witness with¬ 
out great expense or inconvenience. 
Wyo.—Johnson v. State, 211 P. 484, 
29 Wyo. 121. 

Witness for state 

(1) The courts clearly look with 
disfavor on a prosecuting attor¬ 
ney’s participation in a case as a 
witness for the state, except un¬ 
der unavoidable circumstances. 
S.C.—State v. Lee, 28 S.E.2d 402, 203 

S.C. 536, 149 A.L.R. 1300. 

(2) Circumstances might arise in 
the trial of a case making it nec¬ 
essary that the prosecuting attor¬ 
ney or his assistant become a wit¬ 
ness, but these cases are few and 
exceptional; the tendency of a situa¬ 
tion where a prosecutor in a crim¬ 
inal case becomes a witness for the 
government is to prevent somewhat 
that fair trial to which an accused 
is entitled. 

U.S.—Robinson v. U. S., C.C.A.M 0 ., 
32 F.2d 505. 

(3) The natural tendency is for 
accused to question the fairness of 
a trial when the county attorney 
becomes a witness for the state. 
Neb.—Frank v. State, 35 N.W.2d 816, 

150 Neb. 745. 

(3) The practice indulged by a dis¬ 
trict attorney in offering himself 
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as a witness should , 62 or must , 63 be disassociated, 
and, if he knows before the trial that he will be a 
necessary witness, or if that fact appears during the 
course of the trial, he should withdraw and have 
other counsel prosecute the case , 64 although circum¬ 
stances may exist where the prosecutor cannot with¬ 
draw from the case . 65 The propriety of allowing the 
prosecutor to testify is a matter largely within the 
discretion of the trial court ; 66 and no hard and fast 
rule can be laid down as to when it is permissible for 
a prosecuting attorney to become a witness against 
a defendant and remain as prosecutor . 67 

The testimony of a prosecuting attorney has been 
admitted where, unknown to him before the trial, 
his testimony became valuable for the purpose of 
corroborating other witnesses in impeaching a de¬ 
fendant witness ; 68 to explain the surprise occa¬ 
sioned by the testimony of a witness called by the 
prosecuting attorney when such witness contradicts 
statements made to him previously ; 69 to show what 


WITNESSES § 113 

happened while he accompanied an officer serving 
a search warrant ; 70 to establish a confession made 
to him in a case where there is no provision of law 
for anyone else to conduct the trial ; 71 to show ad¬ 
missions made by defendant to him , 72 and to estab¬ 
lish facts occurring before a grand jury . 73 So, the 
prosecuting attorney may testify where the case is 
tried entirely by an assistant prosecuting attorney . 74 

Statements by witness before grand jury. It has 
been held that, in a civil proceeding, a prosecuting 
attorney may testify as to statements made by a 
witness before the grand jury when the evidence is 
required for the purposes of public justice or the 
establishment of private rights . 75 Under other au¬ 
thority, the refusal of the trial judge, in a prosecu¬ 
tion for murder, to permit any inquiry to be made 
of the district attorney, while on the witness stand, 
as to what took place in the grand jury room is 
proper ; 76 and under a statute setting out the mat¬ 
ters about which a grand juror may be called as a 


as a witness while he is in the ac- 
tive charge of the prosecution offends 
against the canon of ethics. 

Wis.—Zeidler v. State, 206 N.W. 872, 
189 Wis. 44. 

62. U.S.—Robinson v. U. S., C.G.A. 
Mo., 32 F.2d 605. 

63. Neb.—Frank v. State, 35 N.W.2d 
816, 150 Neb. 745. 

64. Kan.—State v. Ryan, 22 P.2d 
418, 137 Kan. 733. 

Miss.— Corpus Juris quoted la Adams 
v. State, 30 So.2d 593, 598, 202 
Miss. 68. 

Neb.—Frank v. State, 35 N.W.2d 816, 
150 Neb. 745. 

S.C.— Corpus Juris quoted in State 
v. Lee, 28 S.E.2d 402, 403, 203 S. 
C. 536, 149 A.L.R. 1300. 

Wis.—Zeidler v. State, 206 N.W. 872, 
189 Wis. 44—Roys v. First Nat. 
Bank of Monroe, 197 N.W. 237, 183 
Wis. 10. 

Special prosecutor appointed 

Where county attorney partially 
prepared prosecution for trial, and 
thereafter a special prosecutor was 
appointed to try the case, and coun¬ 
ty attorney’s name was endorsed on 
the information as a witness for the 
state, he was properly permitted to 
testify for the state, in absence of 
any showing that he conducted him¬ 
self in any manner inconsistent with 
his position as a witness. 

Neb.—Swanson v. State, 35 N.W.2d 
826, 150 Neb. 761. 

65. U.S.—Robinson v. XT. S., C.C.A. 
Mo., 32 F.2d 505, 510. 

“He might be the only attorney 
familiar with the case and the only 
one engaged in the prosecution.” 

U.S.—Robinson v. XT. S., supra. 

66. Ala.—Maund v. State, 48 So. 2d 
553, 561, 254 Ala. 452. 


Mo.—State v. White, 99 S.W.2d 72, 
339 Mo. 1019. 

N.J.—State v. Hogan, 61 A.2d 70, 
137 N.J.Law 497, affirmed 63 A.2d 
886, 1 N.J. 375. 

S.C.— Corpus Juris quoted in State 
v. Lee, 28 S.E.2d 402, 403, 203 S. 
C. 536, 149 A.L.R. 1300. 

Wis.—Baumgartner v. State, 223 N. 
W. 419, 224 N.W. 474, 198 Wis. 

180. 

70 C.J. p 183 note 71 [a]. 

Rebuttal witness 

Prosecuting attorney is a sworn 
officer of court, and entitled within 
discretion of trial judge, to be heard 
as a rebuttal witness. 

Ind.—Butler v. State, 97 N.E.2d 492, 
229 Ind. 241. 

Participation in search of premises 

Where district attorney participat¬ 
ed in search of premises on a charge 
of illegal possession and sale of in¬ 
toxicating liquor, and thereafter act¬ 
ed as prosecutor in the case, he 
should not have been permitted to 
testify over objection of the ac¬ 
cused. 

Miss.—Adams v. State, 30 So.2d 593, 
202 Miss. 68. 

67. TJ.S.—Robinson v. XT. S., C.C.A. 
Mo., 32 F.2d 505. 

68. Wis.—Baumgartner v. State, 223 
N.W. 419, 224 N.W. 474, 198 Wis. 
180. 

69. Md.—Murphy v. State, 87 A. 811, 
120 Md. 229, Ann.Cas.l914B 1117. 

70 C.J. p 183 note 71. 

Impeachment of one’s own witness 
see infra § 477. 

70. Mo.—State v. Nicholson, App., 7 
S.W.2d 375. 

71. S.D.—State v. Magnus on, 191 N. 
W. 460, 46 S.D. 156. 
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72. Utah.—State v. Greene, 115 P. 

181, 38 Utah 389. 

73. Fla.—Jenkins v. State, 18 So. 

182, 35 Fla. 737, 48 Am.S.R. 267. 

70 C.J. p 183 note 75. 

Grand jurors’ competency to testify 
as to matters occurring before 
them see supra § 107. 

Particular facts or matters 

(1) A prosecuting attorney may 
testify at the trial as to statements 
made by defendant in the grand jury 
room. 

Or.—State v. O’Donnell, 149 P. 536, 77 
Or. 116. 

(2) Fact that the grand jury found 
an indictment without having any 
evidence before it may be shown by 
the testimony of the prosecuting at¬ 
torney. 

Mo.—State v. Grady, 84 Mo. 220. 

(3) The solicitor-general is not ex¬ 
cused from testifying as to what oath 
he administered to a witness in a 
particular case before the grand jury, 
or from testifying as to whether the 
witness was sworn before the grand 
jury in a particular case charging a 
specified offense against defendant, 
on the ground that his testimony is 
privileged. 

Ga.—Switzer v. State, 65 S.E. 1079, 
7 Ga.App. 7. 

74. Wis.—Lukas v. State, 216 N.W. 
483, 194 Wis. 387. 

75. Me.—Hunter v. Randall, 69 Me. 

183, 

Evidence before grand jurors as, or 
as not, privileged see infra § 264. 
Grand jurors as witnesses see supra 
§ 107. 

76. La.—State v. Taylor, 139 So. 463, 
173 La. 1010, certiorari denied Tay¬ 
lor v. State of Louisiana, 52 S.Ct. 
408, 285 U.S. 547, 76 L.Ed. 938. 



97 C.J.S. 


§§ 113-115 WITNESSES 


witness, it has been held that a county attorney may 
not testify, in a prosecution for malicious prosecu¬ 
tion, as to what the testimony of a certain witness 
before the grand jury was . 77 The district attorney 
cannot be examined to prove that the grand jury 
refused to find a true bill and that thereupon he 
had advised with, and influenced the grand jury to, 
indict accused . 78 

An assistant or deputy prosecuting attorney like¬ 
wise has been held competent to testify . 79 

Employees in the office of a district attorney have 
been held competent to testify as to facts which oc¬ 
curred in their presence . 80 


§ 114. Officers Making Sales 

The officer who made a Judicial or sheriff's sale Is 
competent to testify in connection therewith. 

In replevin for property alleged to have passed by 
a judicial sale, the trustee appointed by the decree 
to make the sale is competent to prove that such 
property was excepted from the sale ; 81 and, in a 
suit to set aside a sheriff’s sale of real estate, the 
sheriff is competent as a witness to prove the steps 
taken by him in the sale . 82 

When an entry of a sale has been lost, its existence 
and loss may be proved by the person who made the 
sale . 83 


5. Objections and Determination Thereof 


§ 115. Necessity for Objection 

Generally, a party wishing to exclude a witness must 
object to his competency. 

It is, in general, incumbent on the party wishing 


to exclude a witness to object to his competency, 
failing in which the witness is properly allowed to 
testify , 84 although in some instances it has been 
held that no objection need be made where the wit¬ 
ness is disqualified by statute . 85 


Season for rule 

It is a general and well settled 
rule that testimony concerning the 
grand jury must come from others 
than the members of the jury, and 
the rule is equally applicable to the 
prosecuting officers of the state. 

La.—State v. Taylor, 139 So. 463, 173 
La. 3 010, certiorari denied Taylor 
v. State of Louisiana, 52 S.Ct. 408, 
285 U.S. 547, 76 L.Ed. 938. 

77. Ky.—Bazzell v. Illinois Cent. R. 
Co M 262 S.W. 966, 203 Ky. 626. 

78. Pa.—Commonwealth v. Smart, 84 
A.2d 782, 368 Pa. 630. 

79. Ill.—People v. Kosearas, 102 N. 
E.2d 534, 410 Ill. 456. 

Neb.—Roberts v. State, 158 N.W. 
930, 100 Neb. 199, Ann.Cas.l917E 
1040. 

N.J.—State v. Hogan, 61 A.2d 70, 137 
N.J.Law 497, affirmed 63 A.2d 886, 
1 N.J. 375. 

70 C.J. p 183 note 77. 

Refuting testimony of other witness 
Cal.—People v. Boford, 256 P.2d 334, 
117 C.A.2d 576. 

Testimony relating to merely for¬ 
mal matter of witness’ custody and 
delivery of article held proper. 
Wis.—State v. Ketchum, 56 N.W.2d 
531, 263 Wis. 82. 

Subsequent habeas corpus proceed¬ 
ings 

Assistant district attorneys who 
prosecuted case were not disqualified 
as witnesses in subsequent habeas 
corpus proceeding. 

U.S.—Irvin v. Zerbst, C.C.A.Ga., 97 F. 
2d 25 7, certiorari denied 59 S.Ct. 
97, 305 U.S. 597, 83 L.Ed. 379. 

80. Puerto Rico.—People v. Paon, 7 
Puerto Rico 379. 

70 C.J. p 183 note 78. 


81. Md.—Williams v. Donaldson, 3 
Harr. & M. 127. 

82. Ind.—Draper v. Vanhorn, 15 Ind. 
155. 

83. S.C.—Parrott v. Dickson, 148 S. 
E. 704, 151 S.C. 114, 63 A.L.R. 965. 

Auctioneer 

S.C.—Parrott v. Dickson, supra. 

84b. Ky.—Nunn v. Slemmons’ Adm’r, 
182 S.W.2d 888, 298 Ky. 315—Hem¬ 
bree v. Commonwealth, 275 S.W. 
812, 210 Ky. 333. 

70 C.J. p 184 note 81. 

Necessity for objection in actions by 
or against representatives, surviv¬ 
ors, or successors in title or in¬ 
terest of persons deceased or in¬ 
competent see infra § 246. i 

Objections to reception of evidence I 
see Trial §§ 113-132. 

Waiver of objection see infra § 118. 
Requiring objection in presence of 
jury 

(1) Where no claim was made to 
the court in the presence of the jury 
that proposed witness was defend¬ 
ant's wife, no error was committed 
m requiring defendant to object in 
the presence of jury to the witness 
testifying. 

Wash.—State v. McWhinney, 161 P. 
2d 162, 23 Wash.2d 334. 

(2) Examination in or out of pres¬ 
ence of jury see infra § 119 e (1). 

Testimony by one spouse against oth¬ 
er 

Tenn.—Jackson v. Jackson, 210 S.W. 
2d 332, 186 Tenn. 337. 

■When a minor testifies, opposing 
counsel may make objection if it ap¬ 
pears that child testifying does not 
comprehend nature of an oath or un¬ 
derstand effect of testimony he or she 
,is giving. 


Colo.—Warren v. People, 213 P.2d 
381, 121 Colo. 118. 

Absence of formal objection 

Where no formal or urgent objec¬ 
tion was raised to witness’ mental 
qualification, and record revealed that 
he had responded to cross-examina¬ 
tion, and to questions put to him by 
trial judge, failure of trial judge to 
extensively explore witness’ mental 
competency was not error. 

U.S.—U. S. v. Thayer, C.AWis., 209 
F.2d 534. 

Exclusion of party by court without 
objection 

(1) In action between drivers of 
colliding automobiles, propriety of 
refusal of court to permit plaintiff to 
testify because of nervous condition 
resulting from accident and mani¬ 
fested by excessive crying, trembling, 
and jerking must be determined from 
situation existing at time of such 
refusal; refusal of court held error, 
where plaintiff was strong enough 
to testify and defendant did not ob¬ 
ject to her testifying, as against con¬ 
tention that issues were adequately 
covered by testimony admitted or by 
plaintiff's offers of proof read to jury 
with defendant’s, but not plaintiff’s, 
consent. 

Md.—Calder v. Levi, 177 A 392, 168 
Md. 260, 97 A.L.R. 880. 

(2) Acts or conduct of party or 
witness at trial generally see Trial § 
52. 

85. Tex.—Brock v. State, 71 S.W. 20, 
44 Tex.Cr. 335, 60 L.R.A. 465, 100 
Am.S.R. 859. 

70 C.J. p 184 note 82. 

Presentation in lower court of ground 
for review see Appeal and Error § 
294. 
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§ 116. Who May Object, and Time for Ob¬ 
jection 

a. Who may object 

b. Time for objection 

a. Who May Object 

Objection to a witness' competency must come from 
the party against whom he testifies. 

Objection to the competency of a witness must 
come from the party against whom the witness 
testifies, 86 and where the witness is the adverse 
party to the litigation he cannot object to his own 
competency. 87 

b. Time for Objection 

Objection to a witness for incompetency should be 
made as early as possible. If his incompetency is known 
before he testifies, objection should be made before; if 
not, as soon as the incompetency becomes apparent. 

Objections to witnesses on the ground of incompe¬ 
tency must be timely. 88 Such objections must be tak¬ 
en, or made, at the earliest opportunity, 89 or the 
earliest possible moment; 90 they should, generally, 
be taken before the witness is examined in chief, 91 
at least where the incompetency is known. 92 If the 
incompetency is known before trial, or before the 
witness is called or testifies, the proper time to 
object to the use of an incompetent witness is when 


he is called to the stand, 93 and before he is sworn 94 
or gives any testimony 95 or testifies at length; 96 
otherwise, objection should be made as soon as the 
incompetency becomes apparent. 97 In a criminal 
case, objection should be made certainly before the 
conclusion of the evidence for the state. 98 As dis¬ 
cussed infra § 118, failure to make timely objection 
is a waiver thereof. 

Where a witness is competent as to some matters 
and incompetent as to others, the objection may be 
taken when he offers to testify as to matters con¬ 
cerning which he is incompetent, 99 and such objec¬ 
tion is seasonable when made at that time. 1 

The question of the competency of a witness can¬ 
not be raised until the witness is tendered. 2 

Where a witness is competent for some purposes, 
the objection need not be interposed to the admin¬ 
istration of the oath. 3 

§ 117. Mode and Form of Objection 

The particular ground of objection to the competency 
of a witness must be pointed out; an objection to par¬ 
ticular evidence as incompetent does not go to the com¬ 
petency of the witness. 

The particular ground of objection to the com¬ 
petency of a witness must be pointed out to the 
court; 4 and an objection to the general competency 


36. N.Y.—Rosen wasser v. Rosen was- 
ser, 179 N.Y.S. 617, 110 Misc. 38, 
reversed on other grounds 182 N. 
Y.S. 27, 191 App.Div. 715. 

Parties entitled to object in actions 
by or against representatives, sur¬ 
vivors, or successors in title or in¬ 
terest of persons deceased or in¬ 
competent see infra § 246. 

37. N.Y.—Rosenwasser v. Rosenwas- 
ser, supra. 

38. N.J.—Ricard v. Prudential Ins. 
Co. of America, 173 A. 375, 87 N. 
H. 31, 93 A.L.R. 784. 

Tenn.—Jackson v. Jackson, 210 S, 
W.2d 332, 186 Tenn. 337. 

64 C.J. p 177 note 13. 

•Objection after cross-examination as 
too late see infra § 118 a. 

Time for: 

Objection in actions by or against 
representatives, survivors, or 
successors in title or interest of 
persons deceased or incompetent 
see infra § 247. 

Objections on ground of interest 
see infra § 130. 

89. Ill.—Rosengren v. Manufactur¬ 
ers’ Nat. Bank of Rockford, 220 
Ill.App. 608. 

30. Mo.—"Wolfson v. Chelist, App., 
278 S.W.2d 39, affirmed. Sup., 284 
S.W.2d 447. 


91. Tex.—Johnson v. Alexander, 14 
Tex. 382. 

Carr v. De Witt, Civ.App., 171 
S.W.2d 388. 

92. Okl.—Buffington v. Hughes, 86 
P.2d 336, 184 Okl. 169. 

93. Ohio.—Locke v. State, 169 N.E. 
833, 33 Ohio App. 445. 

W.Va.—Belcher v. King, 123 S.E. 398, 
96 W.Va. 562. 

Witness as defendant’s wife 

Where a defendant desires to ob¬ 
ject to a witness testifying against 
him on ground that she is his wife, 
he should challenge her competency 
at the time she is sworn and try 
the question out before the court as 
an independent fact. 

Wash.—State v. McWhinney, 161 P.2d 
162, 23 Wash.2d 334. 

94. Ky.—Nunn v. Slemmons’ Adm’r, 
182 S.W.2d 888, 298 Ky. 315—Hem¬ 
bree v. Commonwealth, 275 S.W. 
812, 210 Ky. 333. 

70 C.J. p 181 note 87. 

95. D.C.—Peckham v. TJ. S., 210 F. 
2d 693, 93 U.S.App.D.C. 136. 

Iowa.—State v. Diggins, 288 N.W. 
640, 227 Iowa 632. 

Mass.—Commonwealth v. Domanski, 
123 N.E.2d 368, 332 Mass. 66. 
Miss.—Huff v. State, 169 So. 839, 
176 Miss: 443. 

70 C.J. p 184 note 88. 
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Objection after cross-examination 

held tardy. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

96. Mo.—Wolf son v. Chelist, App., 
278 S.W.2d 39, affirmed. Sup., 284 
S.W.2d 447. 

97. Ky.—Nunn v. Slemmons’ Adm'r, 
182 S.W.2d 888, 298 Ky. 315—Hem¬ 
bree v. Commonwealth, 275 S.W. 
812, 210 Ky. 333. 

70 C. J. p 184 note 89. 

98. Miss.—Huff v. State, 169 So. 
839, 176 Miss. 443. 

99. Colo.—Parker v. Hilliard, 102 P. 
2d 734, 106 Colo. 187. 

Ky.—Nunn v. Slemmons’ Adm’r, 182 
S.W.2d 888, 298 Ky. 315—Hembree 
v. Commonwealth, 275 S.W. 812, 
210 Ky. 333. 

70 C.J. p 184 note 91. 

1. Mich.—Pierson v. Illinois Cent. R. 
Co., 123 N.W. 576, 159 Mich. 110. 

2. Iowa.—Lehigh Sewer Pipe & Tile 
Co. v. Gjellefald, 218 N.W. 475, 
205 Iowa 778. 

3. Iowa.—Chew v. Holt, 82 N.W. 901, 
111 Iowa 362. 

4. Ala.—Adams v. Griffin, 45 So. 2d 
22, 253 Ala. 371— Corpus Juris cit¬ 
ed in Warner v. Warner, 28 So. 
2d 701, 707, 248 Ala. 556. 

Ky.—Nunn v. Slemmons' Adm’r, 182 

S.W.2d 888, 298 Ky. 315—Hembree 
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of a witness is insufficient where any testimony of 
the witness is admissible. 5 An objection on the sole 
ground of age, without requiring an examination, is 
insufficient. 6 An objection to particular evidence 
on the ground that it is incompetent, 7 irrelevant, 8 or 
immaterial 9 does not go to, or raise the question of, 
the competency of the witness, and a motion to strike 
certain testimony without stating as a ground there¬ 
for that the witness was incompetent does not raise 
the question of competency; 10 nor does a sugges¬ 
tion that the testimony of the witness be confined 
to certain matters and a motion so to instruct the 
jury. 11 

The offering in evidence of a judgment of lunacy 
entered against the witness is not tantamount to an 
objection to the competency of the witness without 
a formal objection. 12 


§ 118. Waiver of Objection 

a. In general 

b. Incompetency of husband or wife 
a. In General 

A party who calls a witness, or who, with knowledge 
of the incompetency of a witness, fails to make timely 
objection to his testifying, waives his incompetency. 

Where competent testimony is given by an incom¬ 
petent witness, his disability may be waived, 13 and, 
while this does not necessarily follow from failure 
to object before the witness* examination in chief, 14 
failure to make objection, or timely objection, to the 
competency of a witness is a waiver of the objec¬ 
tion, or of the incompetency, or is a consent to his 
testifying, 16 provided the party failing to object 


v. Commonwealth, 275 S.W. 812, 210 
Ky. 333. 

70 C.J. p 184 note 96. 

Mode and form of objection in ac¬ 
tions by or against representatives, 
survivors, or successors in title or 
interest of persons deceased or in¬ 
competent see infra § 247. 
Presentation in lower court of ground 
for review generally see Appeal 
and Error § 294. 

Effect of statute as to evidence in 
equity cases 

(1) Statute with respect to objec¬ 
tion to, and consideration of, evidence 
in equity cases does not relieve par¬ 
ties from making specific objection 
to the competency of witnesses. 

Ala.—Crum v. Crum, 43 So.2d 392, 

253 Ala. 163—Warner v. Warner, 
28 So.2d 701, 248 Ala. 556. 

(2) Where the competency of a 
witness is involved, the statute has 
no application whatsoever. 

Ala.—Crum v. Crum, supra. 

5. Ind.—Baker v. State Bank of Ak¬ 
ron, 44 N.E.2d 257, 112 Ind.App. 
612. 

Ky.—Nunn v. Slemmons’ Adm’r, 182 
S.W,2d 888, 298 Ky. 315—Hembree 
v. Commonwealth, 275 S.W. 812, 210 
Ky. 333. 

70 C.J. p 184 note 97. 

6 . Neb.—Evers v. State, 121 N.W. 
1005, 84 Neb. 708, 19 Ann.Cas. 96. 

7. Ky.—Nunn v. Slemmons’ Adm’r, 
182 S.W.2d 888, 298 Ky. 315—Hem¬ 
bree v. Commonwealth, 275 S.W. 
812, 210 Ky. 333. 

Okl.—Gibbs v. Barksdale, 184 P.2d 
755, 199 Okl. 141, 2 A.L.R.2d 345 
—Seaman v. Chesnut, 71 F,2d 965, 
180 Okl. 582. 

70 C.J. p 185 note 99. 

Evidence given by wife 

Objections interposed to certain 
evidence given by a wife did not 
raise the question of her competency 
as a witness against her husband. 


Ky.—Triplett v. Stanley, 130 S.W.2d 
45, 279 Ky. 148. 

Offer to prove; matters to be proved 

(1) Offer to prove is not required 
where objection is made to competen¬ 
cy of witness. 

Ind.—Bowman v. Bowman, 77 N.E.2d 
900, 118 Ind.App. 137. 

(2) Where objection is to right of 
witness to testify at all, party in¬ 
troducing him need not state what 
he expects to prove by him, since 
question for court in such case is 
not as to competency of his testi¬ 
mony, but as to competency of wit¬ 
ness himself. 

Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

Sullivan v. Sullivan, 32 N.E. 1132, 
6 Ind.App. 65. 

8. Okl.—Gibbs v. Barksdale, 184 P. 
2d 755, 199 Okl. 141, 2 A.L.R.2d 
345. 

I 9- Okl.—Gibbs v. Barksdale, supra. 

| 10. Okl.—Oklahoma Union Ry. Co. v. 
Lynch, 242 P. 176, 115 Okl. 146. 

11. Ky.—Jefferson County v. Bisch- 
off, 37 S.W.2d 24, 238 Ky. 176. 

12. Tex.—Foster v. State, 144 S.W. 
2d 938, 142 Tex.Cr. 615. 

13. Ky.—Tolly v. Champion, 229 S. 
W. 90, 191 Ky. 114. 

Mo.—Crutcher v. Kansas City Via¬ 
duct & Terminal Ry. Co., 168 S. 
W. 826, 181 Mo.App. 368. 

Waiver of: 

Objections in actions by or against 
representatives, survivors, or 
successors in title or interest of 
persons deceased or incompetent 
see infra §§ 248-250. 

Objections to interested witnesses 
see infra § 128. 

Privilege as to privileged com¬ 
munications see infra §§ 306— 
314. 

Waiver or estoppel as to objections 
to reception of evidence see Trial 
§§ 114-116. 


Officer’s testimony as to statements 

(1) Husband and wife charged 
with murder, by voluntarily making 
admissions to police officer while 
they were in custody, waived their 
right to object to admission of 
officer's testimony concerning such 
statements. 

Wash.—State v. Clark, 173 P.2d 189, 
26 Wash.2d 160. 

(2) Incompetency of husband or 
wife see infra subdivision b of this 
section. 

14. Va.—Hill v. Postley, 17 S.E. 
946, 90 Va, 200. 

15. U.S.—Olender v. U. S„ C.A.Cal., 
210 F.2d 795, 42 A.L.R.2d 736. 

Cal.—People v. Wilkins, 287 P.2d 
555, 135 C.A.2d 371—People v. 

Lamb, 264 P.2d 126, 121 C.A.2d 
838—People v. Van Skander, 66 
P.2d 1228, 20 C.A.2d 248—People 
v. Moore, 295 P. 1039, 111 C.A2d 
632. 

Iowa.—State v. Diggins, 288 N.W. 
640, 227 Iowa 632—State v. Teager, 
269 N.W. 348, 222 Iowa 391. 

Ky.—Nunn v. Slemmons’ Adm'r, 182 
S.W.2d 888, 298 Ky. 315—Triplett 
v. Stanley, 130 S.W.2d 45, 279 Ky. 
148—Hembree v. Coommonwealth, 
275 S.W. 812, 210 Ky. 333. 

Miss.—United Timber Co. v. Alleged 
Dependents of Hill, 84 So.2d 921. 
Mo.—State v. Mitchell, 276 S.W.2d 
163— Corpus Juris cited in State 
v. Emrich, 250 S.W.2d 718, 725- 
State v. Crab, 26 S.W. 548, 121 Mo. 
554. 

Mont.—State v. Palen, 178 P.2d 862, 
119 Mont. 600. 

Pa.—Commonwealth v. Wishwanick, 
Quar.Sess., 5 Bucks Co. 1. 

Tenn.—War Finance Corporation v. 

Ready, 2 Tenn.App. 61. 

Tex.—Carr v. De Witt, Civ.App., 171 
S.W.2d 388. 

Foster v. State, 155 S.W.2d 938, 
142 Tex.Cr. 615. 
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has knowledge of the disqualification. 1 ® 

The party who calls a witness waives any incom¬ 
petency of such witness, 17 and a party who ex¬ 
amines a witness fully as to a certain matter waives 
any incompetency of the witness to testify there¬ 
to, 18 for the law will not permit a party to take the 
benefit of the evidence of an incompetent witness 
and at the same time object, on the ground of in¬ 
competency, to evidence which is against him. 19 

Objection to competency comes too late after 
cross-examination 20 with knowledge of the incom¬ 
petency, 21 but, where a witness objected to as in¬ 
competent is allowed to testify, the objection is not 
waived by cross-examining him as to matters to 
which he has testified on his direct examination, 23 
although if the objecting party brings out new 
matter on cross-examination he makes the witness 
his own and waives his incompetency. 23 


Where accused in a criminal case expressly con¬ 
sents to the omission of the oath to a very young 
witness, he waives the objection to the admission of 
the child’s unsworn testimony. 24 Where a prelimi¬ 
nary objection to the competency of a witness is 
made and overruled, and is followed by a motion to 
exclude his testimony on the same ground, there is 
no waiver. 25 Where two witnesses, offered to prove 
the same facts, are both incompetent for the same 
reason, after proper objection to the first witness 
failure to object again on the second being called 
is not a waiver of the objection to the incompetency 
of the second. 26 

If the incompetency of a witness is waived, his 
testimony, notwithstanding his incompetency, will 
be considered and weighed in the same manner, and 
to the same extent, as is that of any other com- 


Va.—Carpenter v. Commonwealth, 44 
S.E.2d 419, 186 Va. 851. 

Wyo.—State v. Franklin, 249 P.2d 
520, 70 Wyo. 306. 

70 C.J. p 185 note 5. 

Failure to object to evidence as 
waiver of objection to admissibil¬ 
ity see Trial § 115. 

Time for objection: 

Generally see supra § 116 b. 

On ground of interest see infra 
§ 130. 

“If he does not . . . object 

[at the time the evidence is offered] 
[a party], in effect, con¬ 
sents, and he will not be permitted 
to experiment with the evidence and 
see whether it is helpful or hurtful 
to him, and then later to move to 
have such evidence excluded, provid¬ 
ed the facts constituting incompe¬ 
tency were then known.” 

Miss.—Huff v. State, 169 So. 839, 
840, 176 Miss. 443. 

Objecting after all proofs closed 
Plaintiffs in will contest waived 
right to object to the testimony of 
certain witnesses by waiting until 
all proofs were closed. 

Ill.—Auerbach v. Continental Ill. 
Nat. Bank & Trust Co. of Chicago, 
91 N.E.2d 144, 340 Ill.App. 64. 
Where a conviction, of crime ren¬ 
ders one incompetent as a witness, 
a party who has not objected to such 
a witness testifying at all cannot 
show his conviction in order to im¬ 
peach his credit. 

N.H.—Chase v. Blodgett, 10 N.H. 22. 
Attorney as witness 

(1) Objections to counsel acting 
in dual capacity of witness and 
attorney in will contest were waived 
when not made until after decision 
was rendered admitting will to pro¬ 
bate. 

Minn.—In re Cunningham’s Estate, 
17 N.W.2d 85, 219 Minn. 80. 


(2) While an objection may not be 
necessary in order for an appellate 
court to take cognizance of an attor¬ 
ney’s breach of ethics in testifying, 
the failure to object is an element 
to be considered when the court is 
asked to wholly reject essential tes¬ 
timony. 

Wash.—Levas v. Dewey, 213 P.2d 
933, 33 Wash.2d 232. 

(3) Attorney as witness generally 
see supra § 71. 

16. Miss.—Huff v. State, 169 So. 
839, 176 Miss. 443. 

Neb.—Perry v. Neel, 252 N.W. 812, 
126 Neb. 106. 

Tex.—Texas Emp. Ins. Ass’n v. Eu¬ 
banks, Civ.App., 240 S.W.2d 811, 
reversed on other grounds Eu¬ 
banks v. Texas Emp. Ins. Ass’n, 
246 S-W.2d 467, 151 Tex. 67. 

17. Miss.—In re Atkinson’s Estate, 
80 So.2d 12. 

Mo.—In re Elam, 211 S.W.2d 710, 
357 Mo. 922, certiorari denied 69 
S.Ct 161, 335 TT.S. 872, 93 L.Ed. 
416—State v. Willis, 24 S.W. 1008, 
119 Mo. 485. 

Okl.—Hampton v. State, 123 P. 571, 
7 Okl.Cr. 291, 40 L.R.A..N.S., 43. 
70 C.J. p 185 note 6. 

Adverse party or person adversely 
interested see infra § 128. 
Testimony concerning whole trans¬ 
action 

If opposing party makes incompe¬ 
tent witness his own, he waives any 
objection to the witness because of 
incompetency, and witness may then 
testify concerning the whole trans¬ 
action about which he was examined 
by the opposing party. 

Ala.—Brett v. Dean, 196 So. 881, 
239 Ala. 675. 

Wife’s written statement 

(1) Accused in murder trial 
waived question of in competency of 
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his wife’s written statement, made 
immediately after homicide, as evi¬ 
dence against him by later calling 
her to stand as witness for himself. 
N.M.—iState v. Moore, 76 P.2d 19, 42 
N.M. 135. 

(2) Waiver by husband and wife 
generally see infra subdivision b of 
this section. 

18. Okl.—Willits v. Cunningham, 
281 P. 950, 139 Okl. 233. 

70 C.J. p 186 note 7. 

19. Mo.—Ehrhardt v. Stevenson, 106 
SIW. 1118, 128 Mo.App. 476. 

70 C.J- p 186 note 8. 

20. Cal.—People v. Van Skander, 66 
P.2d 1228, 20 C.A.2d 248. 

Mo.—State v. Mitchell, 276 S.W.2d 
163—State v. Emrich, 250 S.W.2d 
718. 

70 C.J. p 184 note 87 [b], p 186 
note 9. 

21. Ill.—Auerbach v. Continental 
Ill. Nat. Bank & Trust Co. of Chi¬ 
cago, 91 N.E.2d 144, 340 Ill.App, 
64. 

22. Mo.—Johnston v. Johnston, 73 
S.W. 202, 173 Mo. 91, 96 Am.S.R. 
486, 61 L.R.A. 166. 

70 C.J. p 186 note 10. 

Witness testifying on own behalf 
Cross-examination of an incompe¬ 
tent witness, testifying on his own 
behalf under objection, is not a waiv¬ 
er of the objection. 

Pa.—In re Snyder’s Estate, 100 A.2d 
67, 375 Pa. 185. 

23. Wis.—State v. Flynn, 193 N.W. 
651, 180 Wis. 556. 

70 C.J. p 186 note 11. 

24. Wis.—Robinson v. State, 126 N. 
W. 750, 143 Wis. 205. 

25. Ky.—Koehler v. Commonwealth, 
1 S.W.2d 1072, 222 Ky. 670. 

26. Ky.—Koehler v. Commonwealth, 
supra. 
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petent, although interested, witness; 27 but failure 
to object to the competency of a witness does not 
permit him to give incompetent testimony. 28 

Answers to interrogatories . The fact that an¬ 
swers to interrogatories propounded to a witness 
under the statute are offered in evidence, waives 
any objection to incompetency; 29 but where such 
answers are not offered in evidence as such, but are 
read to the witness on cross-examination for the 
purpose of disclosing some variance in his state¬ 
ment, there is no waiver of incompetency. 30 

Subsequent trial of same case. The fact that a 
witness is allowed to testify without objection is 
not a waiver of his incompetency in a subsequent 
trial of the same case. 31 

Failure to raise question of waiver . Where the 
question of the waiver of the incompetency of a 
witness is not raised in the trial court, the court 
is justified in rejecting the evidence of the incom¬ 
petent witness. 32 

Depositions. The general rule is that if a deposi¬ 
tion is taken as to a particular transaction, the in¬ 
competency of the witness is waived as to all per¬ 
tinent facts relative to that transaction; 33 but where 
a deposition of a party is taken adversely under 
the statute, the mere taking of the deposition is 


no waiver of the right of the party taking it to ob¬ 
ject on the ground of the incompetency of the wit¬ 
ness at the trial. 34 Where the testimony of a wit¬ 
ness is taken by deposition, a party who cross-ex¬ 
amines him without objection is deemed to waive 
all objections to his competency; 35 and where an 
accused knows that a witness has been adjudged 
insane, the reading of the deposition of the witness 
with accused's consent constitutes a waiver of ob¬ 
jection to the testimony on the ground of the in¬ 
sanity of the witness. 36 

A stipulation permitting the taking and use of 
depositions subject to objections to the competency, 
relevancy, and materiality of any of the evidence 
contained therein constitutes a waiver of the incom¬ 
petency of the witnesses whose depositions are 
taken. 37 

b. Incompetency of Husband or Wife 

Authorities differ as to whether the statutory In¬ 
competency of husband or wife as witness for or against 
each other may be waived. 

Under some authorities, the statutory incompe¬ 
tency of husband or wife as witness for or against 
each other may be waived, 38 expressly or implied¬ 
ly, 39 in the manner discussed supra subdivision a of 
this section; but it has also been held otherwise. 40 


27. Ky.—Tolly v. Champion, 229 S. 
W. 90, 191 Ky. 114. 

28. La.—State v. Webb, 101 So. 338, 
156 La. 952. 

29. Ala.—Brett v. Dean, 196 So. 881, 
239 Ala. 675. 

30. Ala.—Brett v. Dean, supra. 

31. Ga.—Young: v. State, 50 S.E. 
996, 122 Ga. 725. 

Mo.—Meffert v. Lawson, 287 S.W. 
610, 315 Mo. 1091. 

32. Nev.—Edmonds v. Perry, 140 
P.2d 566, 62 Nev. 41. 

33. Wash.—Carter v. Curlew 

Creamery Co., 134 P.2d 66, 16 

Wash. 2d 476. 

34. Wis.—Norman v. Kernan, 276 
N.W. 127, 226 Wis. 78—Maldaner 
v. Smith, 78 N.W. 140, 102 Wis. 
30. 

35. Ala.—Planters’, etc., Ins. Co. v. 
Tunstall, 72 Ala. 142. 

36. Ark.—Kleier v. State, 79 S.W.2d 
272, 190 Ark. 331. 

37. Mo.—In re Imboden’s Estate, 86 
S.W. 263, 111 Mo.App. 220. 

38. Cal.—Hagen v. Silva, 293 P.2d 

143, 139 C.A.2d 199—People v. Wil¬ 
kins, 287 P.2d 555, 135 C,A.2d 371- 
People v. Van Skander, 66 P.2d 
1228, 20 C.A.2d 248—People v. 

Moore, 295 P. 1039, 111 C.A.2d 632. 

ECy.—Triplett v. Stanley, 130 S.W.2d 
45, 279 Ky. 148—Tolly v. Champi¬ 
on, 229 S.W. 90, 191 Ky. 114. 


Miss.—United Timber & Lumber Co. 
v. Alleged Dependents of Hill, 84 
So.2d 921—In re Atkinson's Es¬ 
tate, 80 So.2d 12—Huff v. State, 
169 So. 839, 176 Miss. 443. 

Mo.—State v. Hill, 76 S.W.2d 1092- 
State v. Pace, 190 S.W. 15—State 
v. Burlingame, 48 S.W. 72, 146 

Mo. 207—State v. Willis, 24 S.W. 
1008, 119 Mo. 485. 

Mont.—State v. Palen, 178 P.2d 862, 
119 Mont. 600. 

N.M.—State v. Moore, 76 P.2d 19, 
42 N.M. 135. 

Okl.—Hampton v. State, 123 P. 571, 
7 Okl.Cr. 291, 40 L.R.A.,N.S., 43. 
Wash.—State v. Clark, 173 P.2d 189, 
26 Wash.2d 160—State v. Frye, 89 
P. 170, 45 Wash. 645. 

70 C.J. p 186 note 18. 

This rule is one of privilege, and 
the privilege may be waived. 

U.S.—Olender v. U. S., C.ACal., 210 
F.2d 795, 42 A.L.R.2d 736. 

Cohen v. U. S., C.C.AOr., 214 F. 
23, certiorari denied 35 S.Ct. 199, 
235 U.S. 696, 59 L.Ed. 430. 

Testimony by spouses against fel¬ 
low accused 

Accused has no standing to object 
to disclosure of confidential com¬ 
munication by husband and wife, 
testifying against him after sepa¬ 
rately pleading guilty of offense 
charged, it being their privilege to 
waive statutory prohibition of testi¬ 
mony against each other. 
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Pa.—Commonwealth v. Pearlman, 
191 A. 365, 126 PaSuper. 461. 

Husband voluntarily taking stand; 
Incrimination 

In criminal prosecution, wife of 
principal government witness was 
not incompetent to testify as to her 
husband's actions on ground that 
her testimony incriminated him as 
an accomplice in the crime, where 
he had previously taken stand vol¬ 
untarily and had revealed his con¬ 
nection with the criminal transac¬ 
tions. 

U.S.—U. S. v. Levy, C.C.APa,, 153 
F.2d 995. 

39. Wash.—State v. Clark, 173 P. 
2d 189, 26 Wash.2d 160. 

40. N.Y.—Admire v. Admire, 42 N. 
Y.S.2d 755, 180 Misc. 68. 

Grobin v. Grobin, 55 N.Y.S.2d 32. 
Tex.—Bush v. State, 261 S.W.2d 158, 
159 Tex.Cr. 43. 

70 C.J. p 186 note 17. 

"The parties could not, either by 
consent or acquiescence, set . . * 

Tthe] prohibitions [of the statute] 
aside. They could no more do this 
by omitting to object to testimony 
declared to be incompetent than they 
could by default waive objection to 
a divorce on insufficient grounds.” 
N.Y.—Bolognino v. Bolognino, 241 
N.Y.S. 445, 448, 136 Misc. 656, 

affirmed 246 N.Y.S. 883, 231 App. 
Div. 817. 
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Where accused’s wife is called to testify at a 
coroner’s inquest, and accused has not been warned 
that she cannot testify against him, he does not 
voluntarily waive his legal rights. 41 

§ 119. Examination and Determination 

a. In general; duty to examine 

b. Presumption and burden of proof; 

prima facie evidence 

c. Admissibility of evidence; matters 

considered 

d. Weight and sufficiency of evidence 

e. Mode and conduct of examination 

f. Determination as to competency 

a. In General; Duty to Examine 

If there is any question, or an objection, as to the 
competency of a witness, as where the witness is a child. 


WITNESSES §§ 118-119 

the court should examine into, and determine, the ques¬ 
tion of his competency before allowing him to testify. 

If there appears to be any question, or if an ob¬ 
jection is raised, as to the competency of a witness, 
the court should examine into and determine the 
question of competency before the witness is allowed 
to testify, 42 and may be required by statute to do 
so ; 43 and if the court is satisfied that a person called 
to the stand is mentally incompetent to testify, it 
is the duty of the court to exclude him as a wit¬ 
ness. 44 If a party is in doubt as to the qualification 
of a witness, he should examine him in that respect 
preliminarily, so that the court will be advised of the 
knowledge of the witness and may intelligently de¬ 
cide the question of his competency. 45 Ordinarily, 
the competency of a witness should be determined by 
the court before the witness is sworn; 46 but it is 
not necessarily prejudicial error to permit a witness 


Absolute disqualification 

Ga.—Peacon v. Peacon, 30 S.E.2d 
640, 197 Ga. 748. 

41. Mo.—State v. Black, 227 S.W.2d 
1006, 360 Mo. 261. 

42. U.S.—District of Columbia v. 
Arms, D.C., 2 S.Ct 840, 107 U.S. 
619, 27 L.Ed. 618. 

Henderson v. TJ. S-, C.A.Tenn., 
218 F.2d 14, certiorari denied 75 
S.Ct. 660, 349 U.S. 920, 99 L.Ed. 
1253, rehearing denied 75 S.Ct. 879, 
349 U.S. 969, 99 L.Ed. 1290—New 
York Evening Post Co. v. Chalon¬ 
er, C.C.A.N.Y., 265 F. 204, certio¬ 
rari dismissed 40 S.Ct. 396, 252 
U.S. 591, 64 L.Ed. 731. 

Cal.—People v. Ernst, 263 P.2d 114, 
121 C.A.2d 287. 

Conn.—State v. Taborsky, 95 A. 2d 
59, 139 Conn. 475. 

Ga.—Bonner v. State, 1 S.E.2d 768, 
59 Ga.App. 737. 

Miss.—Wilson v. State, 37 So.2d 19, 
204 Miss. 111. 

N.Y.—Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 
279 App.Div. 1121, appeal with¬ 
drawn 107 N.E.2d 94, 304 N.Y. 
616—Fritsch v. Central Trust Co., 
30 N.Y.S.2d 934, 262 App.Div. 551. 

Okl.—Missouri-Kansas-Texas R. Co. 
v. Embrey, 33 P.2d 481, 168 Okl. 
433, certiorari denied 55 S.Ct. 119, 
293 U.S. 603, 79 L.Ed. 695—City 
of Guthrie v. Shaffer, 54 P. 698, 
7 Okl. 459. 

Harris v. State, 261 P.2d 909, 97 
Okl.Cr. 259—Walker v. State, 153 
P. 209, 12 Okl.Cr. 179. 

Pa.—Commonwealth v. Melnicoff, 32 
Pa.Dist. & Co. 1. 

Vt.—Pillsbury v. Taylor, 93 A. 2d 
102, 117 Vt. 399. 

Va.—Lewis v. Commonwealth, 70 S. 
E.2d 293, 193 Va. 612, certiorari 
denied 73 S.Ct. 177, 344 U.S. 880, 

97 C. J.S.—34 


97 L.Ed. 681, rehearing denied 73 
S.Ct. 278, 344 U.S. 900, 97 L.Ed. 
696. 

70 C.J. p 186 note 20. 

Determination in actions by or 
against representatives, survivors, 
or successors in title or interest 
of persons deceased or incompe¬ 
tent see infra § 251. 

“The general rule recognized by 
all the authorities is that a party 
defendant, when he asks for it, is 
entitled as a matter of right to a 
preliminary examination into the 
mental capacity and competency to 
testify of the proffered witness and 
to a decision on that issue by the 
trial judge.” 

Miss.—Butler v. State, 63 So.2d 779, 
782, 217 Miss. 40. 

Legal duty 

Hawaii.—Territory v. Tit comb, 34 
Hawaii 499. 

TTnsoundness of mind 

(1) Where the competency of a 
witness is challenged on the ground 
of unsoundness of mind, the trial 
court should conduct a preliminary 
inquiry to enable it to determine 
the fact of witness’ competency. 
Minn.—State v. Kahner, 15 N.W.2d 

105, 217 Minn. 574, certiorari de¬ 
nied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

Wis.—State v. Wrosch, 53 N.W.2d 
779, 262 Wis. 104. 

(2) Generally, the fact that a 
witness is, at time of testifying, or 
was shortly beforehand, a lawful 
inmate of an asylum for mental 
disease or defect, or an adjudged 
lunatic or defective, makes it neces¬ 
sary that his capacity should be 
examined into and an express finding 
appear. 

Pa.—In re Fink’s Estate, 21 A.2d 
883, 343 Pa, 65. 
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(3) Before a person judicially de¬ 
clared incompetent to manage his 
affairs may be permitted to testify, 
there must be a preliminary exam¬ 
ination as to whether he has suffi¬ 
cient intelligence to be truthful and 
to describe simple occurrences, in 
order to aid trial court to make its 
final determination on question of 
competency. 

N.Y.—De Rosa v. Viggiano, 81 N.Y. 
S.2d 481. 

Criminal case 

When witness is offered in crimi¬ 
nal case and doubt is raised as to 
competency, it is duty of the court 
to determine such question on care¬ 
ful examination of witness as to 
age, capacity, and moral or legal 
accountability. 

Ky.—Whitehead v. Stith, 105 S.W. 

2d 834, 268 Ky. 703. 

W.Va.—State v. Comstock, 70 S.E. 
2d 648, 137 W.Va. 152—State v. 
Michael, 16 S.E. 803, 37 W.Va. 
565, 19 L.R.A. 605. 

Medical examination of prosecutrix 
in prosecution for rape 
Pa.—Commonwealth v. Delle Palme, 
Quar.Sess., 46 Berks Co. 145. 

43. Ga.—Gilstrap v. State, 81 S.E. 
2d 872, 90 Ga.App. 12—Vickery v. 
State, 174 S.E. 155, 48 Ga.App. 851. 

44. Conn.—State v. Taborsky, 95 A, 
2d 59, 139 Conn. 475. 

45. Ariz.—Hadley v. State, 212 P. 
458, 25 Ariz. 23. 

Prosecuting witness 
Accused having any question as 
to mental capacity of prosecuting 
witness in prosecution for rape to 
testify should make timely request 
for a voir dire examination. 

Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

46. Iowa.—State v. Teager, 269 N. 
W. 348, 222 Iowa 391. 
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to testify without a prior hearing on the issue of 
his competency, and to withhold the final deter¬ 
mination of the question of competency until the 
witness has testified or until all the evidence is 
in, 47 especially where there is no insistence on such 
a hearing. 48 

When the witness is a child, 49 an infant, 50 or a 
very young child, or one of tender years, 51 it is 
the duty of the trial court to examine him in order 
to determine his competency, before allowing him 
to testify or refusing to allow him to do so, at least 
where the party against whom he is to testify de¬ 
mands such examination; 52 under other authority, 


the making of such examination constitutes the 
better, or best, practice, 53 but is not absolutely neces¬ 
sary. 54 

Even where no objection has been interposed the 
court may make such examination where it wishes 
to satisfy itself as to the competency of the wit¬ 
ness. 55 The denial of the right to examine a child 
who is the complaining witness in a criminal prose¬ 
cution, as to her competency, before being sworn as 
a witness, affects a substantial right of accused, 56 
and is an abuse of discretion ; 57 likewise, the refusal 
of a timely motion by accused for a preliminary ex¬ 
amination into the mental capacity of the principal 


47. Wash.—State v. Moorison, 259 
P.2d 1105, 43 Wash.2d 23. 

48. Wash.—State v. Moorison, su¬ 
pra. 

49. Ga.—Askins v. State, 81 S.E. 2d 
471, 210 Ga. 532—Frasier v. State, 
85 S.E. 124, 143 Ga. 322. 

N.Y.—People v. Klein, 194 N.E. 402, 
266 N.Y. 188. 

People v. Birch, 128 N.Y.S.2d 
407, 283 App.Div. 844. 

Or.—State v. Doud, 225 P.2d 400, 
190 Or. 218. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255. 

Competency of children generally 
see supra § 58. 

Purpose 

(1) A child under twelve years 
may, in criminal case, be examined 
before being sworn, only to deter¬ 
mine whether he or she understands 
the nature of an oath. 

N.Y.—People v. Hewitt, 149 N.Y.S. 
2d 686, 1 App.Div.2d 914. 

(2) The very purpose of the in¬ 
terrogation is to ascertain whether 
such immature persons understand 
the nature, quality, and burdens of 
the oath. 

N.J.—State v. Gambutti, 115 A.2d 
136, 36 N.J. Super. 219. 

(3) Necessity for swearing child 
see infra § 320. 

Careful examination 
Va.—Hepler v. Hepler, 79 S.E.2d 
652, 195 Va. 611. 

Responsibility for determining 
competency of a child as a witness 
rests on trial court. 

Ind.—Butler v. State, 97 N.E.2d 492, 
22 9 Ind. 241. 

Matter* to be determined 

Court should inquire into child’s 
qualifications as a witness and de¬ 
termine whether it is sufficiently 
intelligent to observe, recollect, and 
narrate the facts and has a moral 
sense of obligation to speak the 
truth. 

Ky.—Muncie v. Commonwealth, 213 
S.W.2d 1019, 308 Ky. 155-^Tackson 
v. Commonwealth, 192 S.W.2d 480, 
301 Ky. 562. 


Judgment of trial judge 

Whether to examine a witness 
preliminarily, in order to determine 
competency to testify, depends en¬ 
tirely on judgment of trial judge 
as to apparent intelligence if wit¬ 
ness is over, or apparently over, 
twelve years of age. 

N.Y.—People v. Van Allen, 89 N.Y.S. 
2d 594, 275 App.Div. 181. 

50. W.Va.—State v. Peterson, 51 S. 
E.2d 78, 132 W.Va. 99. 

51. Cal.—Bradburn v. Peacock, 286 
P.2d 972, 135 C.A2d 161. 

Iowa.—State v. Teager, 269 N.W. 
348, 222 Iowa 391. 

Ky.—Whitehead v. Stith, 105 S.W.2d 
834, 268 Ky. 703. 

N.Y.—McCray v. Shapiro, 116 N.Y.S. 
2d 436. 

Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St. 525, 30 Am.L.R. 
2d 763. 

Va.—Mullins v. Commonwealth, 5 S. 

E.2d 499, 174 Va. 472. 

70 C.J. p 187 note 22. 

Child under fourteen 
N.J.—Hare v. Pennell, 117 A.2d 637, 
37 N-J.Super. 558. 

Presumption of incompetency pre¬ 
cluded 

(1) Where child offered as a wit¬ 
ness is so young as to preclude a 
presumption of competency, court 
should inquire into witness’ quali¬ 
fications. 

Ky.—Thomas v. Commonwealth, 189 
S.W 2d 686, 300 Ky. 480. 

(2) Presumption of child's compe¬ 
tency see infra subdivision b (2) of 
this section. 

Absence of examination as reversi¬ 
ble error 

In prosecution of eleven-year-old 
boy for rape of five-year-old child 
who was six years of age when 
offered as a witness, permitting the 
witness to testify without any in¬ 
quiry into her qualifications as a 
witness was reversible error. 

Ky.—Thomas v. Commonwealth, su¬ 
pra. 

Nature of examination 

Test of competency of a child of 
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tender years to testify is custom¬ 
arily made by subjecting the child 
to a preliminary examination con¬ 
cerning its mental capacity, intelli¬ 
gence, and sense of moral responsi¬ 
bility. 

Va.—Carpenter v. Commonwealth, 44 
S.E.2d 419, 186 Va. 851. 

52. Ga.—Schamroth v. State, 66 S. 
E.2d 413, 84 Ga.App. 580. 

N.Y.—'People v. McNair, 21 Wend. 
608. 

Waiver of examination 

(1) Where party challenges in¬ 
fant witness because of his age 
without requesting an examination 
of him, as to his competency, by 
either court or counsel, objection is 
properly denied. 

Neb.—Wells v. State, 42 N.W.2d 
363, 152 Neb. 668. 

(2) An examination of the com¬ 
petency of child to testify was 
waived where accused failed to re¬ 
quest a preliminary examination or 
object to child’s testimony at the 
proper time. 

Va.—Carpenter v. Commonwealth, 44 
S.E.2d 419, 186 Va. 851. 

(3) Waiver of objection to testi¬ 
mony see supra § 118. 

53. Okl.—LeFavour v. State, 142 P. 
2d 132, 77 Okl.Cr. 383. 

54. Okl.—LeFavour v. State, supra. 

55. Ga.—Schamroth v. State, 66 S. 
E.2d 413, 84 Ga.App. 580. 

Effect of presumption of competency 

(1) The presumption that a child 
over fourteen years old is competent 
to testify, is not so conclusive as to 
inhibit trial court from examining 
child on question of competency 
thereof unless objection is specifi¬ 
cally made on one of grounds stated 
in applicable statute. 

Ga—Schamroth v. State, supra. 

(2) Presumption of child's compe¬ 
tency see infra subdivision b (2) 
of this section. 

56. N.Y.—People v. Tanaglea, 271 
N.Y.S. 1, 241 App.Div. 823. 

57. N.Y.—People v. Tanaglea, su¬ 
pra. 
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witness against him, who had been adjudicated in¬ 
sane, constitutes reversible error. 58 

An allegation in a pleading that a party has been 
at one time mentally unsound does not make it the 
duty of the court to examine such party as to mental 
soundness before admitting him to testify, unless it 
sees in him some indication of unfitness to testify. 59 

It is proper for the court to refuse to examine a 
witness on his voir dire to determine his bias or 
prejudice, as this is a matter not of competency 
but of credibility. 60 

The fact that no insanity charge had ever been 
preferred against the witness, although he had lived 
his whole life in the vicinity of the crime, is evi¬ 
dence tending to refute a charge that the witness 
was of unsound mind and incompetent to testify. 61 

A court has no power to compel a person not yet 
called as a witness to submit to a mental examina¬ 
tion. 62 


WITNESSES § 119 

b. Presumptions and Burden of Proof; Prima 
Facie Evidence 

(1) In general 

(2) Children 

(3) Insanity; mental incompetency 
(1) In General 

A person offered as a witness is ordinarily presumed 
competent, and the burden is on the objecting party to 
show incompetency. 

Ordinarily, a person offered as a witness is pre¬ 
sumed to be competent, 63 or is prima facie com¬ 
petent, 64 if he appears to be of sufficient age and 
mental capacity. 65 The presumption of competency 
may be overcome by a proper showing; 66 so, the 
burden rests on the objecting party to show incom¬ 
petency, 67 or to make incompetency affirmatively 
appear, 68 unless it already appears in the record; 60 
and he must make such showing at the time of his 
objection. 70 

Where a witness testifies to a fact, he is presumed 
to speak from personal knowledge. 71 


58. Miss.—Butler v. State, 63 So. 
2d 779, 217 Miss. 40. 

59. Minn.—Cannady v. Lynch, 8 N. 
W. 164, 27 Minn. 436. 

60. Ala.—Burton v. State, 69 So. 
913, 194 Ala. 2. 

61. Wash.—State v. Hardung, 297 
P. 167, 161 Wash. 379. 

62. Conn.—Taborsky v. State, 116 
A.2d 433, 142 Conn. 619—State v. 
Taborsky, 95 A.2d 59, 139 Conn. 
475. 

63. U.S.—Stephan v. U. S., C.C.A. 
Mich., 133 F.2d 87, certiorari de¬ 
nied 63 S.Ct. 858, 318 U.S. 781, 
87 L.Ed. 1148, rehearing denied 
63 S.Ct. 1172, 319 U.S. 783, 87 L. 
Ed. 1727. 

Hawaii.—Territory v. Titcomb, 34 
Hawaii 499. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

Pa.—Commonwealth v. Wishwanick, 
Quar.Sess., 5 Bucks Co. 1. 

70 C.J. p 187 note 26. 

Absence of objection; opinion 

(1) A witness is presumed to be 
qualified to testify or to give his 
opinion when opinion is admitted 
without objection to his lack of 
qualification. 

Tex.—Texas Emp. Ins. Ass’n v. Eu¬ 
banks, Civ.App., 240 S.W.2d 811, 
reversed on other grounds Eu¬ 
banks v. Texas Emp. Ins. Ass’n, 
246 S.W.2d 467, 151 Tex. 67. 

(2) Waiver of objection see supra 
§ 118. 

64. Pa.—Glass v. Walters, 86 Pa. 
Dist & Co. 295, 67 York Leg.Rec. 
58. 


Bole under statute 

Neb.—Sorensen v. Sorensen, 77 N.W. 
68, 56 Neb. 729. 

65. Cal.—People v. Stewart, 288 P. 
57, 107 C.A. 757. 

Ky.—Covington v. O'Meara, 119 S.W. 
187, 133 Ky. 762. 

Children see infra subdivsion b (2) 
of this section. 

Mental capacity generally see supra 
§§ 57-59. 

Adult witness 

N.Y.—Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 
279 App.Div. 1121, appeal with¬ 
drawn 107 N.E.2d 94, 304 N.Y. 616. 
Mature person of normal appearance 
and demeanor 

U.S.—Henderson v. U. S., C.A.Tenn., 
218 F.2d 14, certiorari denied 75 
S.Ct. 660, 349 U.S. 920, 99 L.Ed. 
1253, rehearing denied 75 S.Ct 879, 
349 U.S. 969, 99 L.Ed. 1290. 

66. Ohio.—State v. Wildman, 61 N. 
E.2d 790, 145 Ohio St. 379. 

67. U.S.—Henderson v. U. S., C.A. 
Tenn., 218 F.2d 14, certiorari de¬ 
nied 75 S.Ct 660, 349 U.S. 920, 99 
L.Ed. 1253, rehearing denied 75 
S.Ct 879, 349 U.S. 969, 99 L.Ed. 
1290—Stephan v. U. S., C.C.A. 
Mich., 133 F.2d 87, certiorari de¬ 
nied 63 S.Ct 858, 318 U.S. 781, 87 
L.Ed. 1148, rehearing denied 63 
S.Ct 1172, 319 U.S. 783, 87 L.Ed. 
1727. 

Miss.—Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

Okl.—Wheaton v. State, 185 P.2d 
931, 25 Okl.Cr. 132—Rowland v. 
| State, 129 P.2d 609, 75 Okl.Cr. 164. 

531 


Pa.—Commonwealth v. Wishwanick, 
Quar.Sess., 5 Bucks Co. 1. 

Tex.—Foster v. State, 155 S.W.2d 
938, 142 Tex.Cr. 615. 

Wash.—State v. Moorison, 259 F.2d 
1105, 43 Wash.2d 23. 

70 C.J. p 187 note 28. 

Failure to use opportunity to show 
incompetency 

In murder prosecution, trial court 
did not err in overruling accused’s 
objection to the competency of his 
companion as a witness, where ac¬ 
cused stood on his objection and 
failed to take advantage of offer of 
the court to excuse the jury and 
permit counsel to make a showing 
with respect to companion’s incom¬ 
petency, and record contained noth¬ 
ing to indicate that companion 
would testify otherwise than in ac¬ 
cordance with actual facts. 

Mo.—State v. Clymer, 159 S.W.2d 
808. 

68. Pa.—Glass v. Walters, 86 Pa. 
Dist. & Co. 295, 67 York Leg.Rec. 
58. 

Mental incapacity 

N.Y.—Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y. S. 2d 779, 
279 App.Div. 1121, appeal with¬ 
drawn 107 N.E.2d 94, 304 N.Y. 616. 

69. Cal.—People v. Stewart, 288 P. 

57, 107 C.A. 757. 

70. Pa.—Glass v. Walters, 86 Pa. 
Dist. & Co. 295, 67 York Leg.Rec. 

58. 

71. Ga.—Engle v. Finch, 140 S.E. 
632, 37 Ga.App. 389. 

Ind.—Ross v. State, 36 N.E. 167, 
9 Ind.App. 35. 
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Proof of conviction and sentence of an infamous 
crime has been held to raise a presumption of in¬ 
competency. 72 

(2) Children 

Apart from statutory provisions, a child over four¬ 
teen, but not one under that age, is presumed competent 
as a witness. 

Apart from statutory provisions on the subject, a 
child over fourteen is presumed to understand the 
nature and obligation of an oath, 73 and to possess 
sufficient mental capacity to qualify him as a wit¬ 
ness; 74 under that age no presumption of compe¬ 
tency prevails, 75 and the party offering an infant 
under fourteen has the burden of proving capacity 
and competency. 75 The Missouri statute has low¬ 
ered the age to ten years, leaving the common-law 
rule in force as to those under ten years of age; 77 
the New York statute creates a presumption that a 
child under twelve is not competent to be sworn, 78 
which presumption must be overcome by a proper 
preliminary examination; 79 and under the Wyo¬ 
ming statute, children ten years old, or older, are 
prima facie competent to testify. 80 


(3) Insanity; Mental Incompetency 

A party claiming that a witness is incompetent be¬ 
cause insane has the burden of proof; an adjudication 
of insanity creates a rebuttable presumption of in com¬ 
petency. 

A witness is presumptively sane, nothing else ap¬ 
pearing, 81 and the party objecting to the testimony 
of a witness on the ground of his insanity has the 
burden of proving it. 82 Where insanity of a per¬ 
manent character is shown, it is presumed to con¬ 
tinue so as to render the witness incompetent; 83 
but under other authority, there is no presumption 
that insanity shown to have existed continued down 
to the date of the trial. 84 

The fact that a person has been adjudicated insane 
or mentally incompetent, 85 or that he is, or has 
been, an inmate of an insane asylum, 86 may consti¬ 
tute prima facie evidence, or create a presumption, 
of incompetency, and operates to throw the burden 
of rebutting the presumption, and proving compe¬ 
tency, on the party offering him ; 87 but this rule has 
been held applicable only where the witness has been 
adjudged insane before he is produced, and not 
where he is so adjudged after he testifies, 88 and the 
adjudication must have been recent, that is, a short 
time before he testifies. 89 However, the presump- 


72. Kan.—State v. Clark, 56 P. 767, 
60 Kan. 450. 

Conviction of crime as affecting 
competency generally see supra 
§§ 65-68. 

73. Ark.—Sanders v. State, 296 S. 
W. 70, 175 Ark. 61. 

70 C.J. p 188 note 41. 

Competency of children generally 
see supra § 58. 

74. Ga.—Schamroth v. State, 66 S. 
E.2d 43 3, 84 Ga.App. 580. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255—Vincent v. State, 
50 Tenn. 120. 

70 C.J. p 188 note 42. 

Bale at common law In civil cases 
Tex.—Westbrook v. Texas & P. Ry. 
Co., Civ.App., 203 S.W.2d 279, er¬ 
ror refused no reversible error. 

75. Mo.—State v. Jones, 230 S.W.2d 
678, 360 Mo. 723. 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255—Vincent v. State, 50 
Tenn. 120. 

Tex.—Westbrook v. Texas <fc P. Ry. 
Co., Civ.App., 203 S.W.2d 279, er¬ 
ror refused no reversible error. 

A thirteen-year old prosecuting 
witness in rape case, even though 
still a child, was not of such tender 
age as to give rise to the inference 
that her testimony was given with¬ 
out understanding or that she did 
not comprehend the nature of the 
acts to which she was testifying. 
Cal.—People v. Owsley, 172 P.2d 561, 
76 C.A.2d 166. 


76. Mo.—State v. Jones, 230 S.W.2d 
678, 360 Mo. 723. 

77. Mo.—State v. Jones, supra. 

78. N.Y.—People v. Klein, 194 N.E. 
402, 266 N.Y. 188. 

Presumption of law 
N.Y.—People v. Birch, 128 N.Y.S.2d 
407, 283 App.Div. 844. 

79. N.Y.—People v. Klein, 194 N.E. 
402, 266 N.Y. 188. 

People v. Birch, 128 N.Y.S.2d 
407, 283 App.Div. 844. 

80. Wyo.—State v. Franklin, 249 P. 
2d 520, 70 Wyo. 306—Burt v. Burt, 
41 P.2d 524, 48 Wyo. 19. 

81. W.Va.—State v. Hoke, 84 S.E. 
1054, 76 W.Va. 36. 

70 C.J. p 188 note 31. 

82. Miss.—Butler v. State, 63 So.2d 
779, 217 Miss. 40. 

Mo.—State v. Herring, 188 S.W. 169, 
268 Mo. 514. 

Tex.—Foster v. State, 155 S.W.2d 
938, 142 Tex.Cr. 615. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

83. Del.—Armstrong v. Timmons, 3 
Del. 343. 

Minn.—State v. Hayward, 65 N.W. 
63, 62 Minn. 474. 

j 84. Tex.—Saucier v. State, 235 S. 
W.2d 903, 156 Tex.Cr. 301, certio¬ 
rari denied 71 S.Ct. 1016, 341 U.S. 
949, 95 L.Ed. 1372, rehearing Ge- 
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nied 72 S.Ct. 23, 342 U.S. 843, 96 
L.Ed. 637. 

85. Cal.—People v. Crandall, 110 P. 
2d 682, 43 C.A.2d 238. 

Miss.—Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

Mo.—Beil v. Gaertner, 197 S.W.2d 
611, 355 Mo. 617. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

70 C.J. p 188 notes 33, 34. 

86. Cal.—People v. Crandall, 110 P. 
2d 682, 43 C.A.2d 238. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

70 C.J. p 188 note 34. 

87. Cal.—People v. Crandall, 110 P. 
2d 682, 43 C.A.2d 238. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30. 

Wash.—State v. Moorison, 259 F.2d 
1105, 43 Wash.2d 23. 

70 C.J. p 188 note 35. 

88. Cal.—People v. Crandall, 110 P. 
2d 682, 684, 43 C.A.2d 238. 

4 ‘Owing to the nature of insanity, 
its many forms, varying effects and 
attendant uncertainties, it would be 
obviously unjust to apply such a 
rule in retrospect/' 

Cal.—People v. Crandall, supra. 

89- Fla.—Florida Power & Light Co. 
v. Robinson, 68 So.2d 406. 
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tion is rebuttable by the voir dire examination of the 
witness, 90 alone or aided by extrinsic evidence, 91 
or otherwise; 92 an adjudication of insanity or in¬ 
competency is not to be taken as conclusive on the 
question of the competency of a witness ; 93 and the 
fact that a witness has been adjudged to be insane 
and has been committed to an asylum, from which 
he was subsequently discharged, does not establish, 
as a matter of law, his incompetency at the time 
he is offered as a witness. 94 Indeed, the discharge 
of the witness from an insane asylum after having 
been received therein creates a presumption that he 
has regained his sanity, 95 and such discharge, to¬ 
gether with an adjudication that he has fully re¬ 
covered his mental health, creates a presumption that 
he is a competent witness; 96 so, where, under the 
statute, the discharge of a witness from an insane 
asylum to which he had been committed is au¬ 
thorized only on the grounds of his recovery or of 
his improper commitment, it furnishes prima facie 
evidence that he is of sound mind or was improperly 
committed. 97 

An insane person’s understanding and apprecia¬ 
tion of the sanctity of an oath cannot be presumed, 
or inferred as a matter of law, from the facts 
that such person correctly and intelligently answered 


several questions and that another person present 
thought or judged that she understood the nature of 
an oath. 98 The fact that a plaintiff specifies in his 
bill of particulars as to injuries that paranoia was 
occasioned does not establish his incompetency to 
testify. 99 

Persons adjudicated as feeble-minded are not pre¬ 
sumed, as a matter of law, to be incomeptent as 
witnesses, 1 if they have sufficient knowledge of the 
obligations of an oath and the legal and moral con¬ 
sequences of its violation or the capacity to ob¬ 
serve, recollect, and communicate. 2 

c. Admissibility of Evidence; Matters Con¬ 
sidered 

All available evidence may be considered in deter¬ 
mining whether a witness is of sound mind when prof¬ 
fered; whether the court should consider opinion evidence 
of experts in determining competency rests within its 
discretion. 

All available evidence, 3 including the mental age 
of the proffered witness, 4 is properly considered in 
determining whether he is, in fact, of sound mind 
when produced for examination. The entire record 
made by a child under the statutory age is to be 
examined, or scanned, in order to determine whether 
he is competent to testify; 5 and the appellate court. 


50. Mo.—Beil v. Gaertner, 197 S.W. 
2d 611, 365 Mo. 617—State v. Pier¬ 
son, 85 S.W.2d 48, 337 Mo. 475- 
State v. Herring, 188 S.W. 169, 268 
Mo. 514. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

Testimony as to lucid interval dur¬ 
ing trial 

Kan.—Holler v. W. S. Dickey Clay 
Mfg. Co., 139 P-2d 846, 157 Kan. 
355, 148 A.L.R. 1131. 

51. Mo.—State v. Pierson, 85 SW.2d 
48, 337 Mo. 475—State v. Herring, 
188 S.W. 169, 268 Mo. 514. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

52. Mo.—Beil v. Gaertner, 197 S.W. 
2d 611, 355 Mo. 617. 

53. Miss.—Butler v. State, 63 So.2d 
779, 217 Miss. 40. 

N.Y.—Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 
279 App.Div. 1121, appeal with¬ 
drawn 107 N.E.2d 94, 304 N.Y. 616. 

'Tex.—Saucier v. State, 235 S.W.2d 
903, 156 Tex.Cr. 301, certiorari de¬ 
nied 71 S.Ct. 1016, 341 TJ.S. 949, 95 
L.Ed. 1372, rehearing denied 72 S. 
Ct. 23, 342 TJ.S. 843, 96 L.Ed. 637— 
Foster v. State, 155 S.W.2d 938, 142 
Tex.Cr. 615. 


Reason for rule 

Whether person is so insane as to 
be incapable of taking care of his 
person or property, or criminally ir¬ 
responsible, does not determine 
whether he is so insane as to be in¬ 
capable of testifying. 

Cal—People v. Crandall, 110 P.2d 
682, 43 C.A.2d 238. 

Statement in psychopathic report, 

based on interview with victim's at¬ 
torney, that onset of victim's insanity 
was of specified duration, was pure 
hearsay except for impeachment pur¬ 
poses, and could be of no significance 
or importance in determining admis¬ 
sibility of testimony given by victim 
at preliminary hearing shortly before 
she was adjudged insane. 

Cal.—People v. Crandall, supra. 

94. Minn.—State v. Kahner, 15 N.W. 
2d 105, 217 Minn. 574, certiorari 
denied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

95. La.—State v. Sullivan, 105 So. 
631, 159 La. 589. 

96. Mo.—McCrary v. Ogden, 267 S. 
W.2d 670. 

97. Cal.—Clements v. McGinn, 33 P. 
923, 99 C. xvii. 

98. Tex.—Maler v. Hill, Civ.App., 
285 S.W. 638. 

99. R.I.—Cole v. Barber, 82 A. 129, 
33 R.I. 414. 

1. Ill.—Oswald v. Civil Service Com- 
| mission, 94 N.E.2d 311, 406 Ill. 506. 
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2. Ill.—Oswald v. Civil Service Com¬ 
mission, supra. 

3. Mo.—McCrary v. Ogden, 267 S.W. 
2d 670. 

Testimony of attending physician 

of witness who has been placed under 
guardianship as incompetent may be 
considered. 

Wash.—Sumerlin v. Department of 
Labor and Industries, 111 P.2d 603, 
8 Wash.2d 43. 

4. Mo.—McCrary v. Ogden, 267 S.W. 
2d 670. 

Witness thirty-eight years old 
Mo.—McCrary v. Ogden, supra. 

5. Cal.—People v. Watrous, 45 P.2d 
380, 7 C.A.2d 7—People v. Walker, 
296 P. 692, 112 C.A. 146. 

Preliminary examination; inquisition 
of grand jury 

In prosecution for committing lewd 
acts on two four-year-old girls, re¬ 
fusal to admit proceedings had on 
preliminary examination and on in¬ 
quisition of grand jury, held error, 
where proceedings disclosed that 
children did not comprehend nature 
of proceedings and did not indicate 
sufficient understanding to narrate 
circumstances surrounding alleged 
offense, and that testimony taJsen be¬ 
fore grand jury was result of lead¬ 
ing and suggestive questions, while 
testimony at trial was direct and 
connected, indicating at least some 
preparation, and language and ex¬ 
pressions used by each of children 
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in determining whether a child is qualified as a wit¬ 
ness, is not limited by the voir dire examination, 6 
but may examine the testimony subsequently given. 7 
When a child is offered as a witness and his com¬ 
petency established, he stands on no higher ground 
than any other witness, and the admissibility of his 
testimony is governed by the same rules of evidence 
as govern the admissibility of the testimony of an 
adult. 8 

The trial court, in determining the competency of 
a witness, cannot rely on evidence heard by it on 
another occasion and in a different proceeding to 
which the party objecting to the witness was a 
stranger and in which he had no opportunity to 
offer testimony or to propound questions. 9 

Other particular evidence has been held admis¬ 
sible 10 or inadmissible 11 in passing on the com¬ 
petency of witnesses. Evidence as to the convic- 


97 c.j.s. 

tion of a witness of crime is discussed infra sub¬ 
division e (3) of this section. 

On a witness' statement of his ability to give the 
substance of a telephone conversation, and on an 
objection that the witness is disqualified, the court 
can consider the witness' disqualifying answers to 
similar questions previously asked. 12 

The opinion evidence of experts may be considered 
by the trial court on the issue of competency; 18 
whether, in a particular case, the court should con¬ 
sider such evidence rests within its sound discre¬ 
tion. 14 

d. Weight and Sufficiency of Evidence 

The incompetency of a witness must be shown by a 
preponderance of evidence. 

The incompetency of a witness must be shown by 
a preponderance of evidence. 15 Particular evidence 
has been held sufficient for this purpose, 16 while 


was almost identical to that em¬ 
ployed by other. 

Cal.—People v. Watrous, 45 P.2d 380, 
7 C.A.2d 7. 

6w Cal.—People v. Lamb, 264 P.2d 
126, 121 C.A.2d 838. 

7- Cal.—People v. Lamb, supra. 

Testimony supporting 1 ruling as to 
qualifications 

Such testimony, if clear, relevant, 
and coherent, may be used to support 
ruling- as to qualifications of witness. 
Cal.—People v. Lamb, supra. 

8. Va.—Crowson v. Swan, 178 S.E. 
898, 164 Va. 82. 

9. Miss.—Butler v. State, 63 So.2d 
779, 217 Miss. 40. 

10. Evidence held admissible 

(1) Where trial judge admitted tes¬ 
timony of patient at state hospital on 
finding that patient was competent, 
jury, in passing on such testimony, 
was entitled to hear evidence as to 
mental status of the patient, includ¬ 
ing his commitment as a lunatic, and 
accused had right to offer evidence 
before jury as to witness’ insanity or 
extent of his impairment of mind. 
Tex.—Saucier v. State, 235 S.W.2d 

903, 156 Tex.Cr. 301, certiorari de¬ 
nied 71 S.Ct. 1016, 341 U.S. 949, 95 
L.Ed. 1372, rehearing denied 72 S. 
Ct. 23, 342 U.S. 843, 96 L.Ed. 637. 

(2) In murder prosecution, where 
accused introduced testimony that 
deaf child testifying for state was 
mentally deficient, admitting rebut¬ 
tal testimony that child was not of 
low mentality and had told her story 
the same way several times held not 
reversible error. 

Ala.—Pruitt v. State, 168 So. 149, 232 
Ala. 421. 


(3) Other evidence. 

Cal.—People v. Curry, 218 P.2d 153, 
97 C.A.2d 537. 

70 C.X p 188 note 48 [b]. 

11. Evidence held inadmissible 

(1) In prosecution for assault with 
intent to rape, wherein accused 
sought to have prosecuting witness 
declared incompetent, evidence that 
at one time daughter of prosecuting 
witness had been committed to state 
sanitarium. 

Ga.—Bonner v. State, 1 S.E.2d 768, 59 
Ga.App. 737. 

(2) In prosecution for contributing 
to delinquency of six-year-old girl, 
testimony of witness, offered for pur¬ 
pose of discrediting girl, that victim 
displayed tendency to tell imaginary 
stories and repeat what she had 
heard others say as her own expe¬ 
riences and statements. 

Or.—State v. Doud, 225 P.2d 400, 190 
Or. 218. 

(3) In prosecution for abortion, re¬ 
fusal to admit evidence that prosecut¬ 
ing witness had undergone treatment 
at hospital for mental trouble twenty 
months before trial, which evidence 
was offered only on question of wit¬ 
ness’ credibility as it might be af¬ 
fected by mental condition at time 
she testified, was not abuse of dis¬ 
cretion. 

D.C.—Peckham v. U. S., 210 F.2d 693, 
93 U.S.App.D.C. 136. 

(4) Other evidence. 

N.H.—Bell v. Woodward, 47 N.H. 539. 
70 C.X p 188 note 48 [d]. 

12. Kan.—Benton Grain Co. v. Reger, 
293 P. 955, 131 Kan. 735. 

13. Va.—Lewis v. Commonwealth, 70 
S.E.2d 293, 193 Va. 612, certiorari 
denied 73 S.Ct. 177, 344 U.S. 880, 97 
L.Ed. 681, rehearing denied 73 S.Ct. 
278, 344 U.S. 900, 97 L.Ed. 696. 


14. Va.—Lewis v. Commonwealth, 
supra. 

Refusal held not abuse of discretion 

In prosecution for armed robbery, 
court did not abuse its discretion in 
refusing to hear expert evidence on 
subject of competency of witness, 
where witness had already testified’ 
before motion to require him to sub¬ 
mit to examination was made and; 
court had thus had opportunity of 
hearing him testify, observing his de¬ 
meanor on stand, and was satisfied 
as to his competency. 

Va.—Lewis v. Commonwealth, supra. 
15- Cal.—People v. Stewart, 288 P- 
57, 107 C.A. 757. 

70 C.X p 188 note 29. 

Clear and conclusive proof of mental; 
incapacity see supra § 57. 

16. Evidence held sufficient 

(1) To warrant finding that wit¬ 
ness was mentally competent to tes¬ 
tify. 

Ga.—Bonner v. State, 1 S.E.2d 768, 
59 Ga.App. 737. 

Mo.—State v. Emrich, 252 S.W.2d 310. 

(2) To establish competency of 
children as witnesses in criminal 
prosecution. 

Cal.—People v. Lamb, 264 P.2d 126,- 
121 C.A.2d 838. 

La.—State v. Milford, 73 So.2d 778,. 
225 La. 611—State v. Parker, 160> 
So. 123, 181 La. 635. 

Wash.—State v. Collier, 162 P.2d 267,- 
23 Wash.2d 678. 

(3) To establish, in rape prosecu¬ 
tion, that seven-year-old prosecuting 
witness was qualified to testify un¬ 
der the pains and penalties of per— 
jury. 

Tex.—Nugent v. State, 234 S.W.2d» 
426, 155 Tex.Cr. 269. 

(4) To justify ruling of trial court 
that two patients at state hospital. 
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other evidence has been held insufficient. 17 

Evidence as to the conviction of a witness of 
crime is discussed infra subdivision e (3) of this 
section. 

e. Mode and Conduct of Examination 

(1) In general 

(2) Obligations of oath; religious beliefs 

(3) Conviction of crime; pardon 


(1) In General 

The mode of determining by examination the com¬ 
petency of a witness is a matter for the discretion of the 
court; the examination must be adequate. 

The mode or form of eliciting and determining 
by examination the competency of a witness is a 
matter for the discretion of the trial court. 18 The 
competency or incompetency of a witness may be 


were competent to testify as eyewit¬ 
nesses. 

Tex.—Saucier v. State, 235 S.W.2d 
903, 155 Tex.Cr. 259, certiorari de¬ 
nied 71 S.Ct. 1016, 341 U.S. 949, 95 
L.Ed. 1372, rehearing denied 72 S. 
•Ct. 23, 342 U.S. 843, 96 L.Ed. 637. 

(5) To show that person committed 
to state hospital as feeble-minded 
had sufficient understanding to know 
difference between right and wrong 
and appreciate effect of testifying 
under oath. 

Ill.—Oswald v. Civil Service Commis¬ 
sion, 94 N.E.2d 311, 406 Ill. 506. 

(6) To establish first marriage, in 
prosecution for bigamy, so that sec¬ 
ond wife could be compelled to tes¬ 
tify. 

D.C.—Matz v. U. S., 158 F.2d 190, 81 
U.S.App.D.C. 326. 

(7) To show, in murder prosecu¬ 
tion, that accused and his former 
wife had been divorced, so that her 
testimony was not incompetent. 
■Okl.—Denton v. State, 53 P.2d 1136, 

58 Okl.Cr. 275. 

(8) Undisputed evidence showing 
•competency of witness who had been 
Adjudged a lunatic eleven years be¬ 
fore and who had remained in insti¬ 
tution for insane for three years, at 
which time he was released, authoriz¬ 
ed admission of witness* testimony. 
Tex.—Foster v. State, 155 S.W.2d 938, 

142 Tex.Cr. 615. 

(9) A state hospital mental pa¬ 
tient's testimony was admissible for 
what it was worth, even though wit¬ 
ness testified on cross-examination 
that he did, not understand nature 
of oath, where his answers to other 
questions, on both direct and cross- 
examination, confirmed another pa¬ 
tient’s testimony and were given in 
direct straightforward manner with¬ 
out confusion. 

Ill.—Oswald v. Civil Service Commis¬ 
sion, 94 N.E.2d 311, 406 Ill. 506. 

17. Evidence held insufficient 

(1) To establish that witness was 
-of unsound mind when proffered as 
witness. 

D.C.—Peckham v. U. S., 210 F.2d 693, 
93 U.S.App.D.C. 136. 

Mo.—McCrary v. Ogden, 267 S.W.2d 
670. 

(2) To establish, in criminal prose- 
• cunon, common-law or other mar¬ 
riage between witness and accused, 


so as to render witness incompetent 
to testify. 

Ky.—Spears v. Commonwealth, 253 
S.W.2d 566. 

Mich.—People v. Minehella, 255 N.W. 
735, 268 Mich. 123, 93 A.L.R. 805, 
certiorari denied Minehella v. State 
of Michigan, 55 S.Ct. 217, 293 U.S. 
619, 79 L.Ed. 707, rehearing de¬ 
nied 55 S.Ct. 345, 79 L.Ed. 707. 

Okl.—Rowland v. State, 129 P.2d 609, 
75 Okl.Cr. 164—Nichols v. State, 
298 P. 886, 50 Okl.Cr. 409. 

Tex.—Lockhart v. State, 200 S.W.2d 
164, 150 Tex.Cr. 230. 

(3) To show, in prosecution for 
rape, that prosecutrix, who had con¬ 
sented at age fourteen years eleven 
months to having sexual intercourse 
with accused, was under duress when 
she married him. 

Tex.—Norvell v. State, 193 S.W.2d 
200, 149 Tex.Cr. 213. 

(4) In prosecution for rape of six- 
year-old girl, testimony of girl at 
time of trial nearly two years after 
alleged offense showed that she was 
not testifying from her independent 
knowledge of what occurred, or from 
the impressions she received, but was 
merely reciting the story that her 
mother had told her to tell. 

Va.—Cross v. Commonwealth, 77 S. 
E.2d 447, 195 Va. 62. 

(5) To disqualify witness, in mur¬ 
der prosecution, on ground that a 
deal had been made under which wit¬ 
ness, who had participated in the 
crime, would receive a lighter sen¬ 
tence if he testified. 

Mo.—State v. Carenza, 212 S.W.2d 
743, 357 Mo. 1172. 

(6) Other evidence. 

Wash.—State v. Davis, 147 P.2d 940, 
20 Wash.2d 443. 

70 C.J. p 188 note 29 [a] (1). 

18, U.S.—Henderson v. U. S., C.A. 
Tenn., 218 F.2d 14, certiorari denied 
75 S.Ct. 660, 349 U.S. 920, 99 L.Ed. 
1253, rehearing denied 75 S.Ct. 879, 
349 U.S. 969, 99 L.Ed. 1290. 

HI.—People v. Matu, 126 N.E.2d 403, 
5 Ill.App.2d 577. 

N.Y.—Aguilar v. State. 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 279 
App.Div. 1121, appeal withdrawn 
107 N.E.2d 94, 304 N.Y. 616. 

70 C.J. p 189 note 59. 

“No definite procedural strait-jack¬ 
et can be outlined for the examina¬ 
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tion into the aptitude, capacity of un¬ 
derstanding, or intelligence of the 
witness." 

Ky.—Muncie v. Commonwealth, 213 
S.W.2d 1019, 1021, 308 Ky. 155— 
Thomas v. Commonwealth, 189 S. 
W.2d 686, 687, 300 Ky, 480. 
Character witness 
Extent of preliminary inquiry to 
show character witness' knowledge 
as to defendant's good reputation is 
within sound discretion of trial court. 
Wyo.—State v. Williams, 266 P. 1056, 
38 Wyo. 340. 

Refusal to appoint physician in or¬ 
der to determine whether witness 
was in full possession of his facul¬ 
ties held not abuse of discretion. 

Pa.—Commonwealth v. Rumage, 59 A. 

2d 65, 359 Pa. 483. 

Witness adjudged insane 

Competency of a witness who has 
been adjudged insane may be ascer¬ 
tained by examination of witnesses 
acquainted with him, or by personal 
examination of him, at discretion of 
court. 

Fla.—Florida Power & Light Co. v. 

Robinson, 68 So.2d 406. 

Mental or psychiatric examination 

(1) Whether to order mental ex¬ 
amination of witness was matter 
within discretion of trial judge. 
D.C.—Carrado v. U. S., 210 F.2d 712, 

93 U.S.App.D.C. 183, certiorari de¬ 
nied Atkins v. U. S., 74 S.Ct. 874, 
347 U.S. 1018, 98 L.Ed. 1140, Man- 
fredonia v. U. S., 74 S.Ct. 876, 347 
U.S. 1020, 98 L.Ed. 1141, Smith v. 
U. S., 75 S.Ct, 777, 349 U.S. 932, 99 
L.Ed. 1262 and 76 S.Ct. 310, 350 U. 
S. 938, 100 L.Ed.-■. 

(2) Where trial judge had already 
formed opinion that accused’s son 
possessed sufficient ability to testify, 
refusal of trial judge to order an 
examination of son by a psychiatrist 
was not error. 

Mass.—Commonwealth v. Theberge, 
115 N.E.2d 719, 330 Mass. 520. 

Child 

(1) Trial Judge may resort to any 
examination which will tend to dis¬ 
close infant's capacity and intelli¬ 
gence as well as infant's understand¬ 
ing of obligations of an oath. 

U.S.—'Wheeler v. U. S., Tex., 16 S. 

Ct. 93, 159 U.S. 523, 40 L.Ed. 244. 
N.Y.—Blagburn v. Milrita Realty 
Corp., 120 N.Y.S.2d 284, 204 Misc. 
74. 
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made to appear by a voir dire examination, 19 which the course of the witness’ own testimony, 29 and 
is said to be the better practice, 20 or by outside evi- from his appearance, conduct, and speech, 24 or, in a 
dence, 21 or by a pre-trial examination, 22 or during 


(2) Examination of child by psy¬ 
chiatrist to ascertain her competency 
as a witness held properly refused or 
not essential. 

Ind.—Pond v. State, 121 N.E.2d 640, 
233 Ind. 585, certiorari denied 75 
S.Ct. 888, 349 U.S. 959, 99 L.Ed. 
1282. 

Minn.—State v. Palmer, 288 N.W. 160, 
206 Minn. 185. 

(3) Generally, on preliminary ex¬ 
amination of small child to determine 
whether child will be a competent 
witness, no one but presiding 1 judge 
and counsel should be permitted to 
ask questions; but where court per¬ 
mitted child’s mother to propound 
Questions of a type which either 
judge or counsel could have put, but 
no questions were asked by mother 
which in any way related to issues 
awaiting trial and none could have 
been harmful to accused, trial court 
did not abuse its discretion in permit¬ 
ting mother to ask questions. 

Or.—State V. Doud, 225 P.2d 400, 190 

Or. 218. 

Failure to hear evidence as to pres¬ 
ent mental status of witness after 
introduction of written testimony 
purporting to show incompetency of 
witness some two weeks and two 
months prior to trial was not error, 
where court did not find witness to 
be insane on basis of such writings, 
and concluded that witness gave in¬ 
telligent and understandable testi¬ 
mony, which was corroborated by de¬ 
fendant. 

Tex—Flannery v. State, 216 S.W.2d 
980, 153 Tex.Cr. 36. 

19. Cal.—People v. Allen, 279 P.2d 
996, 131 C.A.2d 72. 

Ky.—Strong v. Abner, 105 S.W.2d 599, 
268 Ky. 502. 

Mont.—State v. Newman, 213 P. 805, 
66 Mont, 180. 

Okl.—LeFavour v. State, 142 P.2d 132, 
77 Okl.Cr. 383. 

70 C.J. p 188 note 46. 

Child 

Ky.—York v. York, 280 S.W.2d 553. 
N.Y.—Mandelino v. Great Atlantic & 
Pacific Tea Co., 93 N.Y.S.2d 175, 
276 App.Div. 850. 

Voir dire examination held properly 
denied 

Cal.—People v. Curry, 218 P.2d 153, 
97 C.A.2d 537. 

Competency of witness and not of ev¬ 
idence 

Fact that accused's examination of 
state witness was designated as on 
“voir dire" would not permit exam¬ 
ination as to competency of evidence 
obtained by search without warrant, 
where issue was not raised on direct 
examination, since voir dire examina¬ 
tion could only go to competency of 


witness, and not to competency of 
evidence. 

Wash.—State v. Gunkel, 63 P.2d 376, 
188 Wash. 528. 

20. Iowa.—State v. Alberts, 202 N. 
W. 519, 199 Iowa 815. 

21. Ky.—Strong v. Abner, 105 S.W. 
2d 599, 268 Ky. 502. 

Mont.—State v. Newman, 213 P. 805, 
66 Mont. 180. 

Okl.—LeFavour v. State, 142 P.2d 
132, 77 Okl.Cr. 383. 

70 C.J. p 188 note 48. 

Admissibility of evidence see supra 
subdivision c of this section. 
Witnesses as to insanity of witness 

(1) The mental capacity of a wit¬ 
ness to testify is to be determined by 
the trial court on examination of the 
party himself and any competent wit¬ 
nesses who can speak to the nature 
and extent of his insanity. 

U.S.—District of Columbia v. Arms, 
D.C., 2 S.Ct. 840, 107 U.S. 519, 27 
LEd. 618. 

N.Y.—.Aguilar v. State, 108 N.Y.S.2d 
456, 279 App.Div. 103, amended on 
other grounds 112 N.Y.S.2d 779, 279 
App.Div. 1121, appeal withdrawn 
107 N.E.2d 94, 304 N.Y. 616. 

(2) In action by claimant, who was 
inmate of state school for mental de¬ 
fectives, against state for injuries, 
rejection of testimony offered by 
state of psychiatrist formerly con¬ 
nected with state school and super¬ 
vising psychiatrist there, as to men¬ 
tal condition of offered witnesses who 
were inmates of school was error. 

N.Y —Aguilar v. State, supra. 
Witness adjudged incompetent 

Where, prior to time that witness, 
who had been adjudged mentally in¬ 
competent, was called as a witness 
there was abundant medical testimo¬ 
ny in respect to his mental and phys¬ 
ical condition and his progress to 
date of trial, and testimony of other 
persons who knew him, court proper¬ 
ly permitted witness to testify with¬ 
out a qualifying examination of wit¬ 
ness personally. 

Fla.—Florida Power & Light Co. v. 

Robinson, 68 So.2d 406. 

Status of witness as wife of accused 
If state's attorney questions the 
fact that witness called by him is the 
wife of accused so as to render her 
incompetent to testify against ac¬ 
cused over accused’s objection, court 
may direct the parties to produce 
evidence as to status of the witness. 
Wash.—State v. McGinty, 126 P.2d 
1086, 14 Wash.2d 71. 

22. N.Y.—McCray v. Shapiro, 116 N. 
Y.S.2d 436. 

In action for damages by Infant 

plaintiff, defendant who wishes pre¬ 
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trial examination to determine ca¬ 
pacity of infant as witness may move 
for such an examination on affidavits 
showing facts indicating the proprie¬ 
ty thereof, and particularly setting 
forth nature and circumstances of 
the alleged accident and age of infant 
plaintiff at the time. 

N.Y.—McCray v. Shapiro, supra. 
Presence of judge or referee 

If pre-trial examination into ca¬ 
pacity of infant plaintiff to testify is 
had, it should take place in presence 
of a judge or referee, so that there 
may be unremitting supervision of 
the conduct of examination. 

N.Y.—McCray v. Shapiro, supra. 
Prejudice of infant’s case 

Court should not permit a young 
infant’s case to be prejudiced before 
a trial court or jury by allowing him 
to make, at such pre-trial examina¬ 
tion, statements the import of which 
may not be clear to the infant and 
which may weigh heavily against him 
at the trial. 

N.Y.—McCray v, Shapiro, supra. 

23. Cal.—People v. Lamb, 264 P.2d 
126, 121 C.A.2d 838—People v. Wat- 
rous, 45 P.2d 380, 7 C.A.2d 7. 

Ky.—Strong v. Abner, 105 S.W.2d 
599, 268 Ky. 502. 

70 C.J. p 189 note 49. 

“The trial court is entitled to con¬ 
sider in determining the witness’ 
competency not only her answers on 
voir dire but her later testimony as 
well.’’ 

Cal.—People v. Allen, 279 P.2d 996, 
997, 131 C.A.2d 72. 

Discrepancies developed in a pre¬ 
liminary examination on the compe¬ 
tency of a minor witness do not in 
themselves preclude minor from qual¬ 
ifying unless of such a material na¬ 
ture that, when considered with the 
entire examination, they establish, or 
tend to establish, a failure of sub¬ 
stantial compliance with the statu¬ 
tory requirements. 

Hawaii.—Territory of Hawaii v. Mar¬ 
tin, 39 Hawaii 100. 

24. Va.—Lewis v. Commonwealth* 
70 S.E.2d 293, 193 Va. 612, certio¬ 
rari denied 73 S.Ct. 177, 344 U.S. 
880, 97 L.Ed. 681, rehearing denied 
73 S.Ct. 278, 344 U.S. 900, 97 L.Ed. 
696. 

70 C.J. p 189 note 50. 

Child 

In determining competency of a 
child to testify, the child’s appear¬ 
ance, fear or composure, general de¬ 
meanor and manner of answering, 
and any indication of coaching or 
instruction as to answers to be giv¬ 
en are as significant as words used 
in answering; the competency of a. 
child under ten years of age to testi- 



97 C.J.S. 

proper case, by cross-examination. 25 

The competency of a witness may be determined 
from an examination by the court 26 or an examina¬ 
tion under its direction; 27 so, it is within the discre¬ 
tion of the court to examine a proposed witness it¬ 
self on voir dire, 28 or, under some authorities, to 
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permit counsel to examine the witness; 22 but it 
has also been held that the examination should 
be made by the trial judge without participation or 
interference of counsel. 30 

The examination must be adequate to bring out 
the competency or incompetency, 31 and where the 


fy cannot be determined wholly from 
questions and answers contained in 
child’s deposition. 

Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St. 525, 30 A.L.R.2d 
763. 

App&arance of enemy witness 

In prosecution for treason in giv¬ 
ing aid and comfort to an enemy, the 
alleged fact that the enemy came to 
witnesses’ stand dressed in full uni¬ 
form of an officer of German army 
and gave Nazi salute did not require, 
in the reasonable exercise of discre¬ 
tion of the court, the witness's dis¬ 
qualification and rejection altogether. 
U.S.—Stephan v. U. S., C.C.A.Mich., 
133 F.2d 87, certiorari denied 63 S. 
Ct. 858, 318 U.S. 781, 87 L.Ed. 1148, 
rehearing denied 63 S.Ct. 1172, 319 
U.S. 783, 87 L.Ed. 1727. 

Judge’s refusal to compel witness 
to bare his arm, in connection with 
question of witness' addiction to nar¬ 
cotics, held not abuse of discretion. 
U.S.—U. S. v. Tannuzzo, C.A.N.Y., 174 
F.2d 177, certiorari denied 70 S.Ct. 
38, 338 U.S. 815, 94 L.Ed. 493, re¬ 
hearing denied 70 S.Ct. 233, 338 U.S. 
896, 94 L.Ed. 551. 

25. Cal.—People v. Peet, 288 P. 44, 
108 C.A. 775. 

Extent of cross-examination to test 
qualifications of witness rests in dis¬ 
cretion of court. 

Pa.—Thompson v. American Steel & 
Wire Co., 175 A. 541, 317 Pa. 7. 

Cross-examination held properly lim¬ 
ited 

Ala.—Drake v. State, 57 So.2d 817, 
257 Ala. 205. 

Character of commitment to hospi¬ 
tal 

Tex.—Saucier v. State, 235 S.W.2d 
903, 156 Tex.Cr. 301, certiorari de¬ 
nied 71 S.Ct. 1016, 341 U.S. 949, 95 
L.Ed. 1372, rehearing denied 72 S. 
Ct. 23, 342 U.S. 843, 96 L.Ed. 637. 

Refusal within discretion of court 

In murder prosecution, ruling of 
trial court refusing accused's claim 
of right of preliminary cross-exam¬ 
ination of state's witness was within 
its discretion. 

Conn.—State v. Perelli, 21 A2d 389, 
128 Conn. 172. 

Refusal to allow question as to tak¬ 
ing dope held not error. 

U.S.—U. S. v. Tannuzzo, C.A.N.Y., 174 
F.2d 177, certiorari denied 70 S.Ct. 
38, 338 U.S. 815, 94 L.Ed. 493, re¬ 
hearing denied 70 S.Ct. 233, 338 U.S. 
896, 94 L.Ed. 551. 


26. U.S.—Henderson v. U. S., C.A. 
Tenn., 218 F.2d 14, certiorari de¬ 
nied 75 S.Ct. 660, 349 U.S. 920, 99 
L.Ed. 1253, rehearing denied 75 S. 
Ct. 879, 349 U.S. 969, 99 L.Ed. 1290. 

Tex.—Studer v. State, 265 S.W.2d 833, 
159 Tex.Cr. 598. 

Child; Infant 

(1) General rule that the question 
of the competency of a child of ten¬ 
der years to testify is to be deter¬ 
mined by the court after a careful 
examination of the child as to age, 
capacity, and moral accountability 
does not mean that the trial judge 
must himself interrogate the child, 
although that is the customary and 
better practice. 

Ky.—Muncie v. Commonwealth, 213 
S.W.2d 1019, 308 Ky. 155. 

(2) It is the duty of the trial judge 
in a criminal case personally to ex¬ 
amine an infant witness on the ques¬ 
tion of his competency. 

W.Va.—State v. Peterson, 51 S.E.2d 
78, 132 W.Va. 99. 

(3) Examination to determine com¬ 
petency of child under ten years of 
age to testify may be made, prelim¬ 
inary to taking deposition, by presid¬ 
ing judge or any other judge who 
is a member of the particular court 
in which cause is pending and where¬ 
in it will be tried. 

Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St. 525, 30 A.L.R.2d 
763. 

27. Tex.—Studer v. State, 265 S.W. 
2d 833, 159 Tex.Cr. 598. 

28. Ala.—Simmons v. State, 48 So. 
606, 158 Ala. 8. 

Cal.—People v. Harrison, 123 P. 200, 
18 C.A 288. 

29. Or.—State v. Doud, 225 P.2d 400, 
190 Or. 218. 

Tex.—Mauney v. State, 210 S.W. 959, 
85 Tex.Cr. 184. 

W.Va.—State v. Peterson, 51 S.E.2d 
78, 132 W.Va. 99. 

70 C.J. p 190 note 63. 

Preseuoe of trial judge 

It is the better practice for the tri¬ 
al judge either to question the wit¬ 
ness himself or to be present when 
the examination is conducted by 
counsel, and to rule on the basis of 
the evidence so heard. 

U.S.—Henderson v. U. S., C.A.Tenn., 
218 F.2d 14, certiorari denied 75 S. 
Ct. 660, 349 U.S. 920, 99 L.Ed. 1253, 
rehearing denied 75 S.Ct. 879, 349 
U.S. 969, 99 L.Ed. 1290. 
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Questions properly and appropriate¬ 
ly asked 

Where the commonwealth’s attor¬ 
ney asked qualifying questions prop¬ 
erly and appropriately, after which 
the judge ruled that child was a com¬ 
petent witness, accused could not 
with good reason be heard to com¬ 
plain on the ground that the judge 
failed to interrogate the witness in 
order to determine competency. 

Ky.—Muncie v. Commonwealth, 213 
S.W.2d 1019, 308 Ky. 155. 

Compelling husband to assert privi¬ 
lege before jury 

Where accused objected to further 
testimony on the part of witness 
called by the state after she had 
stated she was accused's wife and 
advised court, out of jury’s hearing, 
that objection was based on accused’s 
privilege of not having his wife tes¬ 
tify against him, further examina¬ 
tion of the witness for the purpose of 
indicating to jury that accused had 
married her in order to prevent her 
from giving testimony against him 
and of compelling accused to assert 
privilege in the hearing of the jury 
was improper. 

Wash.—State v. McGinty, 126 P.2d 
1086, 14 Wash.2d 71. 

3a Ohio.—State v. Wilson, 103 N. 
E.2d 552, 156 Ohio St. 525, 30 A.L.R. 
2d 763. 

Examination exclusively by trial 
court 

Tenn.—Ball v. State, 219 S.W.2d 166, 
188 Tenn. 255. 

31. Ga.—Gaines v. State, 26 S.E. 760, 
99 Ga. 703. 

Child; youthful witness 

(1) Examination held adequate. 
Wash.—State v. Collier, 162 P.2d 267, 

23 Wash.2d 678. 

(2) Examination held inadequate. 
Ky.—Whitehead v. Stith, 105 S.W.2d 

834, 268 Ky. 703. 

N.J.—Hare v. Pennell, 117 A 2d 637, 
37 N.J.Super. 558. 

N.Y.—People v. Birch, 128 N.Y.S.2d 
407, 283 App.Div. 844. 

(3) A court may resort to any ex¬ 
amination of child offered as a wit¬ 
ness which will tend to disclose ca¬ 
pacity and intelligence of child and 
his understanding of the obligations 
of an oath; a child's negative an¬ 
swers to questions as to whether he 
knew difference between right and 
wrong did not necessarily disqualify 
him as a witness, but, rather, trial 
judge should reach decision as to 
competency on the whole examina- 
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examination of the court is too brief to disclose the 
incompetence, counsel has a right to examine the 
witness. 32 It has been held that where a child, 
at the time of the preliminary examination, has not 
been given sufficient training to appreciate the dis¬ 
tinctions between a falsehood and the truth, and 
the consequences of telling falsehoods, the trial 
court should instruct the child and produce, if pos¬ 
sible, the necessary belief to enable the child to be 
sworn as a witness. 33 

It is the right of the party against whom a wit¬ 
ness is called to have him put on his voir dire, 34 
and to question him in order to test his competen¬ 
cy; 35 but if he elects so to examine the witness, 


he is concluded by the testimony of the witness un¬ 
less such testimony leaves the question of competen¬ 
cy in doubt. 36 The proponent of a witness has the 
right to examine as to competency before the op¬ 
ponent is accorded that right. 37 

Where the objection to the competency of a wit¬ 
ness arises from his own examination, he may be 
further interrogated as to facts tending to remove 
the objection, although the testimony might, on other 
grounds, be inadmissible. 38 If the incompetency 
of a witness is proved by other testimony, the wit¬ 
ness is incompetent to explain it away; 39 but if a 
party seeks to prove incompetency by outside evi¬ 
dence and fails because his evidence is rejected as 


tion, including his observation of 
child and child’s manner while under 
examination. 

D.C.—Posey v. U. S. f Mun.App., 41 
A.2d 300. 

(4) Examination of youthful wit¬ 
ness on voir dire should be sufficient¬ 
ly broad and searching to establish 
witness’ capability of receiving just 
impressions of facts in issue and 
ability of relating those facts truly. 
Cal.—People v. Trolinder, 264 P.2d 

601, 121 C.A.2d 819—People v. Wat- 
rous, 45 P.2d 380, 7 C.A.2d 7. 

(5) Before passing on competency 
of child, court may resort to any ex¬ 
amination which might disclose 
whether child understands and appre¬ 
ciates difference between right and 
wrong and whether she has required 
capacity of observation, recollection, 
and communication; answers to ab¬ 
stract questions do not necessarily 
qualify or disqualify a child as a wit¬ 
ness, for, whatever the answer to a 
specific query, court must make its 
decision on entire examination, in¬ 
cluding intangible factors of attitude 
and demeanor of witness, extent of 
intelligence, and degree of moral re¬ 
sponsibility of which witness might 
be capable. 

D.C.—Doran v. TJ. S., 205 F.2d 717, 92 
U.S.App.D.C. 305, certiorari denied 
74 S.Ct. 49, 346 XJ.S. 828, 98 L.Ed. 
352. 

(6) In prosecution for rape of fe¬ 
male child under age of sixteen facts 
in record did reveal any necessity for 
psychiatric examination of prosecu¬ 
trix in order for conviction to be sus¬ 
tained. 

Ind.—Harvey v. State, 114 N.E.2d 457, 
232 Ind. 574. 

(7) Record disclosed that a suffi¬ 
cient foundation had been laid to es¬ 
tablish competency of witnesses sev¬ 
en and eight years of age to testify 
in prosecution for rape of a child 
seven years of age. 

Neb.—Linder v. State, 56 N.W.2d 734, 
156 Neb. 504. 

(8) In criminal prosecution, where 


judge, at the beginning of prelim¬ 
inary examination of accused’s son, 
who was with accused at time of 
commission of alleged crime, stated 
that he would only determine ability 
of son to testify, judge was not re¬ 
quired, at that time, to pass on ac¬ 
cused’s contentions that, as mother 
and legal custodian, she had right to 
prohibit son from testifying, to have 
a guardian ad litem appointed for 
him, to have him examined by psy¬ 
chiatrist, and to apprise him of his 
right to refuse to give evidence in¬ 
criminating himself. 

Mass.—Commonwealth v. Theberge, 
115 N.E.2d 719, 330 Mass. 520. 

32. Cal.—People v. Delaney, 199 P. 
896, 52 C.A. 765. 

33. Tenn.—Ball v. State, 219 S.W. 
2d 166, 188 Tenn. 255. 

34. Cal.—People v. Stewart, 288 P. 
57, 107 C.A. 757. 

70 C.JT. p 189 note 53. 

35. Cal.—People v. Stewart, supra. 
70 C.J. p 189 note 54. 

Inquiry held irrelevant 

In prosecution for murder, where¬ 
in court examined child out of pres¬ 
ence of jury to determine whether 
she was competent witness, inquiry 
at such time, by counsel, as to per¬ 
sons with whom child had conversed 
since crime held irrelevant. 

Ky.—Jones v. Commonwealth, 102 S. 

W.2d 345, 267 Ky. 465. 

Answers to particular questions not 
required 

Where child had testified intelli¬ 
gently and had stated, on examina¬ 
tion concerning her competency as a 
witness, that she believed that it was 
wrong to lie, failure of court to re¬ 
quire child to answer questions pro¬ 
pounded by accused as to whether 
she knew who would punish her if 
she lied, and as to how she could be 
punished, did not constitute error. 
Tex.—Hines v. State, 268 S.W.2d 459, 
160 Tex.Cr. 284. 

Questions after cross-examination 
held improper 

Where accused did not object to 
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seven-year-old witness when called, 
and the witness was subjected to a 
lengthy and vigorous cross-examina¬ 
tion, the court properly sustained ob¬ 
jections to questions concerning the 
competency of the witness when re¬ 
called for cross-examination. 

Pa.—Commonwealth v. Carnes, 67 A. 

2d 675, 165 Pa.Super. 53. 

Suggestion of modest language to 
child 

In a prosecution for taking inde¬ 
cent liberties with a child, fact that 
language was suggested to seven- 
year-old complaining witness by 
which she might express herself mod¬ 
estly was not a sufficient basis to re¬ 
ject her testimony. 

Ill.—People v. Watkins, 91 N.E.2d 
406, 405 Ill. 454. 

Questions as to punishment for not 
telling truth 

(1) A question, on cross-examina¬ 
tion of witness under fourteen years 
as to who told witness that he would 
not go to heaven if he did not tell 
the truth was improper. 

N.J.—Carlotz v. Gavin, 42 A.2d 461* 
133 N.J.Law 61. 

(2) In a prosecution for taking in¬ 
decent liberties with a child, where 
seven-year-old complaining witness 
testified that her parents and sister 
had told her to tell the truth, trial 
court did not err in sustaining an ob¬ 
jection to question asking her who 
it was had told her that if she didn’t 
tell the truth she was supposed to be 
punished. 

Ill.—People v. Watkins, 91 N.E.2d 
406, 405 Ill. 454. 

36. R.I.—State v. Riddell, 96 A. 531, 
38 R.I. 506, reargument denied 97 
A. 15. 

37. Neb.—Linder v. State, 56 N.W. 
2d 734, 156 Neb. 504. 

38. La.—State v. Taylor, 11 La.Ann. 
430. 

39. Ga.—Dowdy v. Watson, 41 S.E. 
266, 115 Ga, 42. 

70 C.J. p 189 note 57. 
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inadmissible, he may still resort to a voir dire ex¬ 
amination. 40 

The examination of a witness as to his compe¬ 
tency has been required to be had in open court 
in the presence of the party against whom he is 
called and his counsel; 41 under other authority, a 
trial court does not err in examining the witness 
in chambers and in the absence of counsel and the 
court reporter, 42 although it is the better practice 
for such examination to be conducted by the judge 
in the presence of counsel and the court reporter. 43 
The examination may be in or out of the presence 
of the jury; 44 but it has been declared the better 
practice to conduct an examination on voir dire to 
qualify a child as a witness out of the presence 
of the jury, 45 and where the state objects to ac¬ 
cused’s use of a witness indicted for the same 
transaction, it has been held the proper course for 
the court to hear evidence on the matter out of the 
presence and hearing of the jury. 46 A party who 
is examined on his voir dire may refuse to answer 
as to any fact which is referable to the jury only 
unless his answer is allowed to go to the jury as 
testimony. 47 The examination should be made with 
special reference to the scope of the subject matter 
about which the proposed witness is to testify. 48 

Where a witness in a prosecution for bigamy has 
stated that she is defendant’s wife, the state may 
ask her whether she is the person whom defendant 


married at a particular time in order to show that 
her marriage to defendant was not lawful. 49 Where 
there is a wide difference of opinion among wit¬ 
nesses as to the value of certain property, it is 
proper for the trial judge to subject the witnesses to 
a searching examination as to their competency, to 
enable the jury to judge of the value of their evi¬ 
dence. 50 Where a witness who has testified in part 
has been declared incompetent, and the jury in¬ 
structed to disregard his testimony, a refusal to 
permit the witness to be further examined is not 
error. 51 

(2) Obligations of Oath; Religious Beliefs 

The allowability of questions as to a witness* under¬ 
standing of the import of an oath is in the discretion of 
the court. Proper inquiry or statements may be made as 
to a witness* religious beliefs. 

Questions testing a witness’ understanding of the 
import of an oath are allowable or not in the discre¬ 
tion of the court. 52 Where a witness on his voir 
dire examination states that he believes in the 
sanctity of an oath, a question whether he, at a 
specified time and place, stated that an oath did 
not amount to anything is improper. 53 

A witness’ disbelief in the existence of a Supreme 
Being may be shown by evidence of declarations 
made by him; 54 but in rebuttal it may be shown 
that the witness’ statements were misunderstood, 55 
or that his views have changed, 56 and the witness 


40. Cal.—People v. Anderson, 26 C. 
129. 

41. Ala.—State v. Morea, 2 Ala. 275. 

42. W.Va.—State v. Comstock, 70 S. 
E.2d 648, 137 W.Va. 152. 

43. W.Va.—State v. Comstock, su¬ 
pra. 

44. Cal.—People v. Monks, 24 P.2d 
508, 133 C.A. 440—People v. Har¬ 
rison, 123 P. 200, 18 C.A. 288. 

Presence of jury during- inquiry as to 
admissibility of evidence general¬ 
ly in: 

Civil cases see Trial § 84. 

Criminal cases see Criminal Law § 
1027. 

Examination of children 

(1) The court has a right to exam¬ 
ine child witnesses in the presence 
of the jury; it is proper for the jury 
to hear the examination and apply, 
on the issue of credibility, the evi¬ 
dence thus heard. 

Ga.—Schamroth v. State, 66 S.E.2d 
413, 84 Ga.App. 580. 

(2) Permitting jury to remain dur¬ 
ing examination of children for pur¬ 
pose of determining their qualifica¬ 
tion as witnesses held not abuse of 
discretion. 


Conn.—State v. Orlando, 163 A. 256, 
115 Conn. 672. 

(3) Where accused made no re¬ 
quest that child’s competency as a 
witness be tested in absence of jury, 
and made no objection to examination 
testing child's qualifications as a wit¬ 
ness, accused’s motion to exclude tes¬ 
timony concerning child’s qualifica¬ 
tions as a witness was properly re¬ 
fused. 

Tex.—Mackey v. State, 269 S.W.2d 
395, 160 Tex.Cr. 296. 

Insanity 

(1) It is proper that evidence be 
heard on the admissibility of the tes¬ 
timony of an allegedly insane witness 
in the jury's absence. 

Tex.—Saucier v. State, 235 S.W.2d 
903, 156 Tex.Cr. 301, certiorari de¬ 
nied 71 S.Ct. 1016, 341 U.S. 949, 95 
L.Ed. 1372, rehearing denied 72 S. 
Ct. 23, 342 U.S. 843, 96 L.Ed. 637. 

(2) In action for malicious prose¬ 
cution of lunacy charge, trial court 
properly refused to excuse jury for 
purpose of hearing testimony as to 
whether plaintiff was then insane, 
where unimpeached record of court 
in lunacy proceeding, showing plain¬ 
tiff’s acquittal of charge, had been 
in evidence, and hence plaintiff occu¬ 
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pied position of any other nondis- 
credited witness. 

Tex.—Parker v. Hoyt, Civ.App., 105 
S.W.2d 1112, error dismissed. 

45. Ill—People v. Matu, 126 N.E.2d 
403, 5 Ill.App.2d 577. 

46. Tex.—Butler v. State, 29 S.W. 
2d 769, 115 Tex.Cr. 476. 

47. Ga.—Bailey v. Bar nelly, 23 Ga. 
582. 

48. Idaho.—State v. Simes, 85 P. 914, 
12 Idaho 310, 9 Ann.Cas. 1216. 

49. Ala.—Salter v. State, 9 So. 550, 
92 Ala. 68. 

50. Colo.—Keith v. Wells, 23 P. 991, 
14 Colo. 321. 

61- Okl.—Schaff v. Coyle, 249 P. 947, 
121 Okl. 228. 

52. Idaho.—State v. Dowell, 276 P. 
39, 47 Idaho 457, 68 A.L.R. 1061. 

53. Del.—State v. Dlugozima, 74 A. 
1086, 23 Del. 151. 

54. Del.—Knowles v. Knowles, 100 
A. 569, 29 Del. 458. 

70 C.J. p 190 note 71. 

55. Tenn.—Harrell v. State, 1 Head 
125. 

56. Ark.—Farrell v. State, 163 S.W. 
768, 111 Ark. 180. 
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may be allowed to state that he has changed his 
views and become a believer, 57 although it has been 
held to the contrary. 58 

A person offered as a witness cannot be compelled 
to divulge his opinions on religious matters, 59 but 
he may be allowed to explain them. 60 Under a stat¬ 
ute authorizing inquiry into religious beliefs as 
affecting competency, individual acts of the witness 
cannot be inquired into as to their significance 
from a religious standpoint. 61 In the case of a child 
who is offered as a witness, an examination into his 
religious training is proper as bearing on, although 
not decisive as to, his intelligence. 62 

(3) Conviction of Crime; Pardon 

Generally, a witness' incompetency because of a 
conviction of crime may be shown only by the record of 
conviction or a duly authenticated copy. To overcome 
proof of conviction, a pardon or record evidence thereof 
must be introduced. 

As a general rule, the competency or incompetency 
of a witness because of a former conviction of crime 
must be determined on the record of that convic¬ 
tion before a court of competent jurisdiction and 
on that record only, 63 or by a duly authenticated 
copy, 64 or the absence of the records must be prop- 
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erly accounted for. 65 So, oral proof of conviction 
is insufficient when objected to, 66 and a witness is 
properly allowed to testify where no record proof 
of conviction is offered, even though he testifies that 
he has been convicted of a felony; 67 but failure 
to object is a waiver of the requirement of record 
proof. 68 The refusal of a witness to tell whether 
he had ever been convicted of a felony is not suffi¬ 
cient predicate for an objection of incompetency as 
an unpardoned convict. 69 

In an action on an insurance policy in a state 
court, a certified copy of plaintiff's conviction and 
sentence in a United States district court for per¬ 
jury has been held inadmissible for the purpose of 
disqualifying plaintiff as a witness. 70 

If the incompetency of the witness is established 
by proof of his conviction, the pardon itself or 
record evidence thereof must be introduced in or¬ 
der to render him competent, 71 and when parol proof 
of a pardon is offered, objection that it is not the 
best evidence should be sustained; 72 but where, in 
an attempt to show by parol testimony the disquali¬ 
fication of the witness, it is shown that he has been 
pardoned, the right to demand record proof of the 


57. U.S.—U. S. v. White, Pa., 28 F. 

Cas.No.16,685, 2 Wash.C.C. 29. 

Ill.—Central Military Tract R. Co. v. 
Rockafellow, 17 Ill. 541. 

5B. Del.—State v. Townsend, 2 Del. 
543. 

Mass.—Commonwealth v. Wyman, 
Thach.Cr. 432. 

59* Ariz.—Fernandez v. State, 144 P. 

640, 16 Ariz. 269. 

70 C.J. p 190 note 76. 

60. Pa.—McFadden v. Common¬ 
wealth, 23 Pa. 12, 62 Am.D. 308. 

70 C.J. p 190 note 77. 

61. Ga.—Eugee v. State, 126 S.E. 
471, 159 Ga. 604. 

62. Iowa.—State v. King, 91 N.W. 
768, 117 Iowa 484. 

63. Tex.—Farley v. State, 249 S.W. 
491, 94 Tex.Cr. 106—Harris v. State, 
148 S.W. 1071, 67 Tex.Cr. 423- 
King v. State, 123 S.W. 135, 57 
Tex.Cr. 363. 

70 C.J. p 190 note 82. 

Conviction of crime as affecting com¬ 
petency generally see supra §§ 65- 
68 . 

Judgment of conviction 
Tex.—White House Lumber Co. v. 
Denny, Civ.App., 94 S.W.2d 241, er¬ 
ror dismissed. 

64. Okl.—Hawkins v. United States, 
108 P. 561, 3 Okl.Cr. 651. 

W.Va.—Belcher v. King, 123 S.E. 
398, 96 W.Va. 562. 


Certified copy of judgment of con¬ 
viction 

Tex.—White House Lumber Co. v. 
Denny, Civ.App., 94 S.W.2d 241, 
error dismissed. 

Witness not impeached 

Where counsel admitted that wit¬ 
ness had been convicted of crime and 
offered to have documents relating 
to conviction considered in record 
without their being read, but was 
permitted to withdraw admissions 
when no judgment of conviction was 
introduced, and there was no evi¬ 
dence that witness was party con¬ 
victed, witness was not impeached 
and introduction of documents such 
as information and sentence was im¬ 
proper. 

Tex.—White House Lumber Co. v. 
Denny, supra. 

65* Tex.—White v. State, 26 S.W. 72, 
33 Tex.Cr. 177. 

66. Tex.—Jones v. State, 36 S.W.2d 
736, 117 Tex.Cr. 8. 

70 C.J. p 191 note 85. 

Cross-examination cannot show 
conviction. 

Ind.—James v. U. S., 104 S.W. 607, 
7 Ind.T. 250, affirmed 170 F. 942, 
96 C.C.A. 152. 

Tenn.—Boyd v. State, 29 S.W. 901, 
94 Tenn. 505. 

Tex.—Farley v. State, 249 S.W. 491, 
94 Tex.Cr. 106—Harris v. State, 148 
S.W. 1071, 67 Tex.Cr. 423. 
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67. Tex.—Bowles v. Bryan, Civ.App., 
277 S.W. 760. 

70 C.J. p 191 note 86. 

68. W.Va.—Belcher v. King, 123 S. 
E. 398, 96 W.Va. 562. 

70 C.J. p 191 note 87. 

69. Tex.—Fridge v. State, 233 S.W. 
979, 90 Tex.Cr. 75. 

70. Ala.—Fidelity-Phenix Fire Ins. 
Co. of New York v. Murphy, 166 So. 
604, 231 Ala. 680, certiorari denied 
57 S.Ct. 19, 299 U.S. 557, 81 L.Ed. 
410. 

71. Tex.—Brown v. State, 274 S.W. 
588, 101 Tex.Cr. 63. 

70 C.J. p 191 note 91. 

Inference of pardon 

Fact that witness testified within 
five years after he had been convict¬ 
ed of crime was ground for inference 
that he had been pardoned and his 
citizenship restored, where there was 
no evidence impeaching witness and: 
documents introduced such as infor¬ 
mation and sentence had not been 
connected up with him. 

Tex.—White House Lumber Co. v. 
Denny, Civ.App., 94 S.W.2d 241, 
error dismissed. 

72. Tex.—Brown v. State, 274 S.W. 
588, 101 Tex.Cr. 63. 

Ou hearing motion for new trial 
for erroneous admission of convict’s 
testimony, permitting state, over ob¬ 
jection, to prove pardon orally held 
error. 

Tex.—Jones v. State, 36 S.W.2d 736, 
117 Tex.Cr. 8. 
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pardon is waived, 73 and where the only evidence 
of a witness’ conviction of crime is his own admis¬ 
sion and he further states that he has been pardoned, 
he is properly allowed to testify. 74 A telegram 
satisfying the judge that the witness had been par¬ 
doned has been held to justify his admission as a 
witness. 75 Where a witness produces a pardon bear¬ 
ing the same name as that of the witness, and testi¬ 
fies that he received the pardon and accepted it, the 
proof of identity of the witness with the person par¬ 
doned is sufficient. 76 Under a statute disqualifying 
a witness for perjury, the admission of the parole 
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or pardon is sufficient to establish the conviction 
without the record thereof being introduced. 77 

f. Determination as to Competency 

The competency of a witness is for the determination 
of the court, in the exercise of its discretion. 

The competency or incompetency of any witness 
in a civil action arises only when the witness is 
introduced as such. 78 The competency or qualifica¬ 
tion of a witness is primarily, 79 largely, 80 solely, 81 
wholly, 82 or as a general rule, 83 for the trial court 
to determine, 84 and the question is not for the 


73. Tex.—Marshall v. State, 200 S. 
W. 836, 82 Tex.Cr. 623. 

74. S.C.—State v. Anderson, 24 S.C. 
109. 

70 C.J. P 191 note 89. 

75. U.S.—Pablo v. IT. S. f Mont., 242 
F. 905, 155 C.C.A. 493. 

76. U.S.—Thompson v. U. S., Cal., 
202 F. 401, 120 C.C.A. 575, 47 L.R. 
A..N.S., 206. 

77 . Okl.—Blakely v. Bearden, 281 P. 
952, 139 Okl. 237. 

78. Ark.—Rockafellow v. Rockafel- 
low, 93 S.W.2d 321, 192 Ark. 563. 

79. Hawaii.—Territory v. Titcomb, 
34 Hawaii 499. 

Fa.—Glass v. Walters, 86 Pa.Dist. 

& Co. 295, 67 York Leg.Rec. 58. 
Tex.—Foster v. State, 155 S.W.2d 
938, 142 Tex.Cr. 615—Sands v. 

State, 97 S.W.2d 190, 131 Tex.Cr. 
177. 

Qualification to express opinion 

Pa.—Krein v. Steigerwald, 193 A. 
390, 128 Pa.Super. 51. 

80. Wis.—Markowitz v. Milwaukee 
Electric Railway & Light Co., 284 
N-W, 31, 230 Wis. 312—Pawlak v. 
Pelkey, 167 N.W. 427, 167 Wis. 367. 

Very largely 

Cal.—People v. Watrous, 45 P.2d 
380, 7 C.A.2d 7. 

81. Conn.—State v. Orlando, 163 A. 
256, 115 Conn. 672. 

D.C.—Matz v. U. S„ 158 F.2d 190, 81 
U.S.App.D.C. 326. 

Second wife’s competency in bigamy 
prosecution 

In determining question of the 
competency of defendant’s second 
wife to testify in a bigamy prosecu¬ 
tion, the trial court was required to 
decide whether the first marriage was 
established to his satisfaction by the 
proof offered. 

B.C.—Matz v. U. S., 158 F.2d 190, 81 
U.S.App.D.C. 326. 

Exclusively for trial court 
Ky.—Strong v. Abner, 105 S.W.2d 
599, 268 Ky. 502. 

82. Tex.—Saucier v. State, 235 S.W. 
2d 903, 156 Tex.Cr. 301, certiorari 
denied 71 S.Ct. 1016, 341 U.S. 949, 


95 L.Ed. 1372, rehearing denied 72 
S.Ct. 23, 342 U.S. 843, 96 L.Ed. 
637. 

Insanity 

Tex.—Saucier v. State, supra. 

83. Ga.—Scott v. State, 195 S.E. 923, 
57 Ga.App. 489—Cooper v. Sim¬ 
mons, 177 S.E. 263, 50 Ga.App. 130. 

84. U.S.—Henderson v. U. S., C.A. 
Tenn., 218 F.2d 14, certiorari de¬ 
nied 75 S.Ct. 660, 349 U.S. 920, 99 L. 
Ed. 1253, rehearing denied 75 S.Ct. 
879, 349 U.S. 969, 99 L.Ed. 1290. 

Ala.—Metropolitan Life Ins. Co. v. 

James, 153 So. 759, 228 Ala. 383. 
Conn.—Taborsky v. State, 116 A.2d 
433, 142 Conn. 619. 

D.C.—District of Columbia v. Arms, 
D.C., 2 S.Ct. 840, 107 U.S. 519, 27 
L.Ed. 618. 

Stagecrafters Club v. District of 
Columbia, Mun.App., 89 A.2d 876. 
Ga.—White v. State, 46 S.E.2d 500, 

203 Ga. 340. 

Ill.—Schneiderman v. Interstate 

Transit Lines, 69 N.E.2d 293, 394 
Ill. 569. 

Ind.—Duncan v. Welty, 20 Ind. 44. 
Iowa.—State v. Teager, 269 N.W. 348, 
222 Iowa 391. 

Ky.—Spears v. Commonwealth, 253 
S.W.2d 566—Whitehead v. Stith, 
105 S.W.2d 834, 268 Ky. 703. 

Md.—Foble v. Knefely, 6 A.2d 48, 
176 Md, 474, 122 A.L.R. 831. 

Minn.—State v. Kahner, 15 N.W. 2d 
105, 217 Minn. 574, certiorari de¬ 
nied 65 S.Ct 121, 323 U.S. 768, 89 
L.Ed. 614. 

Miss.—Wilson v. State, 37 So.2d 19, 

204 Miss. 111. 

Mo.—State v. Mitchell, 276 S.W.2d 
163. 

Neb.—State v. Meyers, 64 N.W. 697, 
46 Neb. 152, 37 L.R.A 423. 

N.C.—State v. Witherspoon, 188 S.E. 
Ill, 210 N.C. 647—Lincoln v. Atlan¬ 
tic Coast Line R. Co., 178 S.E. 601, 
207 N.C. 787. 

Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St. 525, 30 AL.R.2d 
763—Kornreich v. Industrial Fire 
Ins. Co., 5 N.E.2d 153, 132 Ohio St. 
78. 

Shupp v. Farrar, 88 N.E.2d 924, 
85 Ohio App. 366. 
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Okl.—Watkins v. Watkins, 245 P.2d 
434, 206 Okl. 589—Missouri-Kansas- 
Texas R. Co. v. Embrey, 33 P.2d 
481, 168 Okl. 433, certiorari denied 
55 S.Ct. 119, 293 U.S. 603, 79 L.Ed. 
695—City of Guthrie v. Shaffer, 54 
P. 698, 7 Okl. 459. 

LeFavour v. State, 142 P.2d 132, 
77 Okl.Cr. 383—Adams v. State, 114 
P. 347, 5 Okl.Cr. 347. 

Pa.—Commonwealth v. Kosh, 157 A. 
479, 305 Pa. 146. 

Commonwealth v. Melnicoff, 32 
Pa.Dist. & Co. 1. 

Commonwealth v. Wishwanick, 
Quar.Sess., 5 Bucks Co. 1—Hippie 
v. Burgoon, Com.Pl., 60 Dauph.Co. 
109. 

Tex.—Ellard v. Chiara, Civ.App., 252 
S.W.2d 991. 

Flannery v. State, 216 S.W.2d 
980, 153 Tex.Cr. 36—Foster v. 

State, 155 S.W.2d 938, 142 Tex.Cr. 
615. 

Vt.—Pillsbury v. Taylor, 93 A.2d 102, 
117 Vt. 399. 

Va.—Bradley v. Commonwealth, 86 
S.E.2d 828, 196 Va. 1126—Wessells 
v. Commonwealth, 180 S.E. 419, 164 
Va. 664. 

W.Va.—State v. Comstock, 70 S.E.2d 
648, 137 W.Va. 152. 

Wis.—Plainse v. Engle, 56 N.W.2d 
89, 262 Wis. 506, modified on oth¬ 
er grounds 57 N.W. 2d 5 86, 262 

Wis. 506. 

70 C.J. p 191 note 95—58 C.J. p 795 
note 35. 

Competency of interested person at 
common law see infra § 121. 

Determination in actions by or 
against representatives, survivors, 
or successors in title or interest of 
persons deceased or incompetent 
see infra § 251. 

Weight of authority 

Ga.—Bonner v. State, 1 S.E.2d 768, 
59 Ga.App. 737. 

Plaintiff 

Minn.—Ross v. Duluth, Missabe & 
Iron Range By. Co., 281 N.W. 76, 
203 Minn. 312. 

Mental capacity 

U.S.—Young v. U. S., C.C.A.Tex. t 107 
F.2d 490. 
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jury, 8 5 although where the question of competency is 
doubtful or depends on disputed facts the court may 
submit the facts to the jury and obtain their opin¬ 
ion thereon. 86 


The question of competency to be determined by 
the court has been variously held a question of 
law, 87 a question of fact, 88 or a mixed question of 
law and fact. 89 The determination of the question 


Qualifications of witness as expert 

Mass.—Arena v. John P. Squire Co., 
73 N.E.2d 836, 321 Mass. 423. 

lunatic or inmate of hospital for in- 
sane 

Miss.—Butler v. State, 63 So.2d 779, 
217 Miss. 40. 

Neb.—Skelton v. State, 26 N.W.2d 
378, 148 Neb. 30. 

Tex.—Saucier v. State, 235 S.W.2d 
903, 156 Tex.Cr. 301, certiorari de¬ 
nied 71 S.Ct. 1016, 341 U.S. 949, 
95 L.Ed. 1372, rehearing denied 
72 S.Ct. 23, 342 U.S. 843, 96 L.Ed. 
637—Ebers v. State, 86 S.W.2d 
761, 129 Tex.Cr. 287—Downing v. 
State, 20 S.W.2d 202, 113 Tex.Cr. 
235. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

Person adjudged as feeble-minded 

Ill.—Oswald v. Civil Service Commis¬ 
sion, 94 N.E.2d 311, 406 Ill. 506. 

Expert’s opinion may not be sub¬ 
stituted for judgment of court m de¬ 
termining whether person is compe¬ 
tent witness. 

Ala.—Birmingham News Co. v. 
Payne, 162 So. 116, 230 Ala. 524. 

Status of witness as adverse party 

Cal.—Petersen v. Donegani, 80 P.2d 
1001, 27 C.A.2d 431. 

Minor 

The ultimate determination of com¬ 
pliance with the statutory require¬ 
ments for competency of a minor 
witness is a subjective one to the 
trial judge rather than to the minor 
witness. 

Hawaii.—Territory of Hawaii v. 
Martin, 39 Hawaii 100. 

65. U.S.—Henderson v. U. S., C.A. 
Tenn., 218 F.2d 14, certiorari de¬ 
nied 75 S.Ct. 660, 349 U.S. 920, 99 
L.Ed. 1253, rehearing denied 75 S. 
Ct. 879, 349 U.S. 969, 99 L.Ed. 
1200. 

Ga.—Bonner v. State, 1 S.E.2d 768, 
59 Ga.App. 737—Scott v. State, 195 
S.E. 923, 57 Ga.App. 489. 

Iowa.—Slate v. T eager, 269 N.W. 
348, 222 Iowa 391. 

Ky.—Strong v. Abner, 105 S.W.2d 
599, 268 Ky. 502—Whitehead v. 

Stith, 105 S.W.2d 834, 268 Ky. 703. 
Mo.—State v. Whitsett, 134 SW. 555, 
232 Mo. 511—State v. Witherspoon, 
133 S.W. 323, 231 Mo. 706. 

Ohio.—State v. Wilson, 103 N.E.2d 
552, 156 Ohio St. 525, 30 A.L.R.2d 
763, 

Shupp v. Farrar, 88 N.E.2d 924, 
85 Ohio App. 366. 

Pa.—Commonwealth v. Wishwanick, 
Quar.Sess., 5 Bucks Co. 1. 


Tex.—Foster v. State, 155 S.W.2d 
938, 142 Tex.Cr. 615. 

Va.—Bradley v. Commonwealth, 86 
SE.2d 828, 196 Va. 1126. 

W.Va.—State v. Comstock, 70 S.E.2d 
648, 137 W.Va. 152—State v. Mi¬ 
chael, 16 S.E. 803, 37 W.Va. 565, 19 
L.R.A. 605. 

70 C.J. p 192 note 96. 

No issue for jury 

Where trial court, in exercise of 
its discretion, permits challenged 
witness to testify, no issue is pre¬ 
sented for jury with respect to com¬ 
petency. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

Sanity or insanity of witness 

Mo.—State v. Mitchell, 276 S.W.2d 
163. 

Mental capacity 

However, it has been held that 
whether witness who testified for 
prosecution was mentally incapable 
of testifying was for jury, who had 
opportunity to see him and to know 
what consideration should be given 
to his testimony by reason of any 
physical conditions. 

Okl.—Buck v. State, 138 P.2d 115, 77 
Okl.Cr. 17. 

Claim as assignee of deceased person 

In action to replevin negotiable 
bonds, which defendant claimed by 
assignment, from plaintiff’s deceased 
wife, trial court, in determining 
whether defendant was defending or 
claiming as assignee of a deceased 
person, within statute excluding tes¬ 
timony of a party in such event, was 
not authorized to conduct a voir dire 
examination similar to that which 
court conducts when accused in a 
criminal case claims a confession is 
involuntary, where the issue whether 
defendant was assignee of a deceased 
person was an issue raised by the 
pleadings and a matter to be deter¬ 
mined by the jury. 

Ohio.—Smith v. Barrick, 85 N.E.2d 
! 101, 151 Ohio St. 201, 8 A.L.R.2d 

1087. 

86. Ohio.—State v. Wildman, 61 N. 

E.2d 790, 145 Ohio St. 379. 

Pa.—Glass v. Walters, 86 Pa.Dist. & 
Co. 295, 67 York 58. 

70 C.J. p 192 note 97. 

Comm on-law marriage 

In criminal prosecution, whether 
people’s witness with whom defend¬ 
ant lived was defendant’s common- 
law wife was question of fact for 
jury. 

N.Y.—People v. Woltering, 9 N.E.2d 
774, 275 N.Y. 51. 
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Question of law 

However, it has been held that 
question of competency of witnesses 
is generally question of law for 
court, even when it depends on ex¬ 
istence or nonexistence of disputed 
facts. 

W.Va.—State v. Michael, 87 S.E.2d 
595. 

87. Ga.—White v. State, 46 S.E. 2d 
500, 203 Ga. 340. 

Idaho.—State v. Elsen, 187 P.2d 976, 
68 Idaho 50—State v. Cosier, 228 P. 
277, 39 Idaho 519. 

Ill.—Oswald v. Civil Service Commis¬ 
sion, 94 N.E.2d 311, 406 Ill. 506. 
N.C.—State v. Buchanan, 3 S.E.2d 
273, 216 N.C. 34. 

Ohio.—Smith v. Barrick, 85 N.E.2d 
101, 151 Ohio St. 201, 8 A.L.R.2d 
1087. 

Pa.—Commonwealth v. Carey, 161 A 
410, 105 Pa.Super. 362. 

W.Va.—State v. Michael, 87 S.E. 2d 
595. 

88. Mass.—Arena v. John P. Squire 
Co., 73 N.E.2d 836, 321 Mass. 423. 

Mo.—Ashley v. Williams, 281 S.W. 
2d 875. 

N.J.—Maisto v. Maisto, 8 A.2d 810, 
123 N.J.Law 401, affirmed 12 A.2d 
890, 124 N.J.Law 565. 

Tex.—Mitchell v. State, 279 S.W. 
1112, 103 Tex.Cr. 92. 

Competency of a child as a wit¬ 
ness is ordinarily a question of fact 
to be determined by the court and 
not by the jury. 

Tex.—Rocha v. State, 186 S.W.2d 267, 
148 Tex.Cr. 237. 

89. Okl.—Walker v. State, 153 P. 
209, 12 Okl.Cr. 179. 

Nonage 

Okl.—Harris v. State, 261 P.2d 909, 
97 Okl.Cr. 259. 

Sufficiency of evidence to show pa¬ 
ternity 

In prosecution for incest with 
daughter, statutory rape, and for 
contracting an incestuous marriage 
with the daughter where accused 
had recognized alleged wife as his 
daughter for many years in various 
ways, court was authorized to over¬ 
rule objection to her testimony that 
she was accused’s wife, notwith¬ 
standing ruling involved sufficiency 
of the evidence to show paternity 
and thus allegedly deprived jury 
of that determination. 

Cal.—People v. MacDonald, 76 P.2d 
121, 24 C.A.2d 702. 
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is largely 90 or almost wholly 91 in the exercise of is clearly abused. In the process of determining 
the discretion of the court, 92 or of its sound discre- competency, inquiry into matters which go to credi- 

tion, 93 except in those cases in which incompetency bilily, and not to competency, will not be permitted. 95 

is prescribed by law ; 94 as appears in Appeal and The competency is to be measured, or determined. 

Error § 1604 and Criminal Law § 1869, the ruling as of the time of the trial, 96 or the time the testi- 

of the court will not be disturbed unless its discretion mony is offered, 97 or such competency may be 


90. U.S.—Chase Nat. Bank of City 
of New York v. Fidelity & Deposit 
Co. of Maryland, C.C.A.N.Y., 79 
F.2d 84. 

Ala.—DeSilvey v. State, 16 So.2d 
183, 245 Ala. 163. 

Ga.—Schamroth v. State, 66 S.E. 2d 
413, 84 Ga.App. 580. 

Va.—Omohundro v. Arlington Coun¬ 
ty, 75 S.E.2d 496, 194 Va. 773. 
Competence of witnesses in all cases 
W.Va.—State v. Farley, 23 S.E.2d 616, 
125 W.Va. 266. 

Character witnesses 
Wash.—State v. Leuty, 57 P.2d 1039, 
186 Wash. 221. 

Opinion as to handwriting 
Wash.—State v. Atkins, 174 P.2d 
427, 26 Wash.2d 392. 

91. Cal.—People v. Horowitz, 161 P. 
2d 833, 70 C.A.2d 675—People v. 
Harrison, 123 P. 200, 18 C.A. 288. 

92. TT.S.—U. S. v. Lutwak, C.A.I11., 

195 F.2d 748, affirmed Lutwak v. 
U.S., 73 S.Ct. 481, 344 U.S. 604, 

97 L.Ed. 593, rehearing denied 73 
S.Ct. 726, 345 U.S. 919, 97 L.Ed. 

1352—Stephan v. U. S., C.C.A.Mich., 
133 F.2d 87, certiorari denied 63 
S.Ct. 858, 318 U.S. 781, 87 L.Ed. 

1148, rehearing denied 63 S.Ct. 1172, 
319 U.S. 783, 87 L.Ed. 1727. 

Ala.—DeSilvey v. State, 16 So.2d 
183, 245 Ala. 163. 

Cal.—People v. Crandall, 110 P.2d 
682, 43 C.A.2d 638. 

D.C.—Matz v. U. S., 158 F.2d 190, 

81 U.S.App.D.C. 326. 

Ky.—Cravens v. Commonwealth, 262 
S.W.2d 466. 

Mo.—Kleinschmidt v. Bell, 183 S.W. 
2d 87, 353 Mo. 516. 

N.C.—Edwards v. Whitehead, 199 S. 

E. 388, 214 N.C. 838. 

Tex.—Whatley v. McKanna, Civ.App., 
207 S.W.2d 645, error refused no re¬ 
versible error. 

Mackey v. State, 269 S.W.2d 395, 
160 Tex.Cr. 296—Studer v. State, 
265 S.W.2d 833, 159 Tex.Cr. 598. 
Va—Williams v. Williams, 66 S.E.2d 
500, 192 Va. 787. 

70 C.J. p 191 note 95. 

Discretion to determine whether wit¬ 
ness is qualified to testify as to 
value of services see Evidence § 
545 f (2). 

Question of mental competency as 
resting largely in discretion of 
trial court: 

Children in general see supra § 58. 
Intoxicated persons see supra § 59. 
Mentally defective adults or chil¬ 
dren see supra § 57. 


Broad discretion. 

N.Y.—Aguilar v. State, 108 N.Y.S. 
2d 456, 279 App.Div. 103, amended 
on other grounds 112 N.Y.S.2d 779, 
279 App.Div. 1121, appeal with¬ 
drawn 107 N.E.2d 94, 304 N.Y. 616. 
Insane person 

Kan.—Holler v. W. S. Dickey Clay 
Mfg. Co., 139 P.2d 846, 157 Kan. 
355, 148 A.L.R. 1131. 

Ohio.—Shupp v. Farrar, 88 N.E.2d 
924, 85 Ohio App. 366. 

Mental capacity 

D.C.—Stagecrafters Club v. District 
of Columbia, Mun.App., 89 A.2d 876. 
Mental competency 
Cal.—People v. Horowitz, 161 P.2d 

833, 70 C.A.2d 675. 

Witness of low mentality 

Whether court would permit wit¬ 
ness of low mentality to testify was 
discretionary with the court. 

N.C.—State v. Cade, 2 S.E.2d 7, 215 
N.C. 393. 

Testimony of attorney 
Minn.—Hagerty v. Radle, 37 N.W.2d 
819, 228 Minn. 487. 

Allowing child to testify held reason¬ 
able or proper 

D.C.—Doran v. U. S., 205 F.2d 717, 
92 U.S.App.D.C. 305, certiorari de¬ 
nied 74 S.Ct. 49, 346 U.S. 828, 98 
L.Ed. 352. 

Ill.—Kowiecki v. Goldstein, 9 N.E.2d 
66, 290 Ill.App. 611. 

Ind.—Butler v. State, 97 N.E.2d 492, 
229 Ind. 241. 

Ky.—Muncie v. Commonwealth, 213 
S.W.2d 1019, 308 Ky. 155—Jackson 
v. Commonwealth, 192 S.W.2d 480, 
301 Ky. 562. 

Miss.—McNally v. State, 56 So.2d 

834, 213 Miss. 356. 

N.J.—State v. MacLean, 53 A.2d 151, 
135 N.J.Law 491. 

93. Ark.—Keith v. State, 235 S.W.2d 
539, 218 Ark. 174. 

Ga.—Young v. State, 35 S.E.2d 321, 
72 Ga.App. 811. 

Kan.—State v. Radke, 212 P,2d 296, 
168 Kan. 334. 

Miss.— Corpus Juris cited in Butler 
v. State, 63 So.2d 779, 784, 217 Miss. 
40. 

Neb—Bakes v. State, 62 N.W.2d 273, 
158 Neb. 55—Skelton v. State, 26 
N.W.2d 378, 148 Neb. 30. 

Ohio.—State v. Wildman, 61 N.E.2d 
790, 145 Ohio St. 379. 

Va.—Crowson v. Swan, 178 S.E. 89 8, 
164 Va. 82. 

W.Va.—State v. Comstock, 70 S.E. 

2d 648, 137 W.Va. 152. 

70 C.J. P 191 note 95. 
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Sound judicial discretion 

U.S.—Henderson v. U. S., C.A.Tenn. r 
218 F.2d 14, certiorari denied 75 S, 
Ct. 660, 349 U.S. 920, 99 L.Ed. 
1253, rehearing denied 75 S.Ct. 879, 
349 U.S. 969, 99 L.Ed. 1290—U. S. 
v. Tannuzzo, C.A.N.Y., 174 F.2d 

177, certiorari denied 70 S.Ct. 38, 
338 U.S. 815, 94 L.Ed. 493, rehear¬ 
ing denied 70 S.Ct. 233, 338 U.S. 
896, 94 L.Ed. 551. 

Sound legal discretion 
Neb.—Garcia v. State, 68 N.W.2d 151, 
159 Neb. 571—Davis v. State, 47 
N.W. 854, 31 Neb. 247—Wells v. 
State, 42 N.W.2d 363, 152 Neb. 668. 
Or.—State v. Pace, 212 P.2d 755, 187 
Or. 498. 

Basis of incompetency 

Alleged incompetency of a witness, 
whether based on immature years, 
lack of discretion or adjudication of 
insanity twenty years before witness 
offered to testify, is a matter ad¬ 
dressed to sound discretion of trial 
court, after being apprised of all the 
facts. 

Tex.—Cloud v. Cloud, Civ.App., 139 
S.W.2d 826. 

Witness at one time in insane asy¬ 
lum 

Where witness testified in a sane 
manner, trial court had discretion to 
determine competency of testimony 
if witness was able to give an intelli¬ 
gent narrative of matters about 
which he testified, even though it 
appeared that at one time he had 
been in the insane asylum. 

Ark.—Kleier v. State, 79 S.W.2d 272, 
190 Ark. 331. 

94. Neb.—Wells v. State, 42 N.W. 2d 
363, 31 Neb. 247. 

95. Minn.—State v. Kahner, 15 N.W. 
2d 105, 217 Minn. 574, certiorari 
denied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

96. Mo.—McCrary v. Ogden, 267 S. 
W.2d 670. 

70 C.J. p 192 note 98. 

Time of insanity or lack of mental¬ 
ity as affecting competency of wit¬ 
ness see supra § 57 b. 

97. Minn.—State v. Kahner, 15 N.W. 
2d 105, 217 Minn. 574, certiorari 
denied 65 S.Ct. 121, 323 U.S. 768, 89 
L.Ed. 614. 

Mo.—McCrary v. Ogden, 267 S.W.2d 
670—State v. Kodat, 59 S.W. 73, 
158 Mo. 125, 81 Am.S.R. 292, 51 
L.R.A. 509. 

Pa.—Commonwealth v. MelnicofC, 32 
Pa.Dist. & Co. 1. 
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measured as of the time the witness is produced, 98 
and not with reference to some previous time." The 
age of a witness, while not controlling, is a vital 
factor in determining competency. 1 The competency 
of an insane person as a witness is to be determined 
according to common-law principles. 2 

The action of the court in allowing a witness to 
testify after an objection to his competency is 
equivalent to a ruling that he is competent; 3 and 
overruling an objection to the competency of a 
witness is similar or equivalent to requiring that 
witness to testify. 4 A refusal of permission to 
testify on a particular matter may constitute merely 
a determination that the witness does not qualify 
to give expert testimony, without going to the com¬ 
petency of the witness as such. 5 It has been said 
that in a homicide case any reasonable doubt on 
the question whether a witness is competent to 
testify against defendant should be resolved in his 
favor and the witness excluded. 6 A ruling that the 
witness is competent is binding on the jury. 7 

Where much conflicting evidence is offered as 
to the competency of a witness on formal trial, a 
refusal to strike the testimony is in effect a finding 
as to its competency. 8 

Having determined the competency of a witness, 
the court may properly refuse to permit other wit¬ 
nesses to testify as to his incompetency, 9 or may 
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refuse to appoint a commission of medical experts 
to examine the witness to determine the question, 19 
or to permit counsel to examine the witness on a 
matter on which the court has already examined 
him and found him competent; 11 but after a judge 
has satisfied himself as to the competency of a 
child to be sworn, it is entirely within his discretion 
whether or not to allow further examination of the 
child. 12 

Notwithstanding a voir dire examination and ac¬ 
ceptance of a witness as competent, it may sub¬ 
sequently appear, on his examination as a witness, 
that he is so mentally incompetent as to justify the 
court in excluding his testimony, although he has 
been sworn. 13 

Where examination shows competency, the court 
must not reject the witness. 14 The entire testimony 
must be excluded where the witness is held incom¬ 
petent. 16 Allegations in pleadings are not binding 
on the court in its determination of the competency 
of a witness. 16 

The refusal of the court to anticipate that plain¬ 
tiff, when called as a witness in his own behalf, may 
under certain conditions be disqualified to testify 
is not a ground for objection where the disqualify¬ 
ing condition does not arise and plaintiff is a com¬ 
petent witness as to all the matters as to which 
he testifies. 17 


Child 

(1) Generally, the competency or 
Incompetency of a child to testify 
must be determined as of the date 
the child is offered as a witness, and 
not as of the time the incident testi¬ 
fied to occurred. 

Va.—Cross v. Commonwealth, 77 S.E. 
2d 447, 195 Va. 62. 

(2) Competency of children gener¬ 
ally see supra § 58. 

98. Idaho.—State v. Elsen, 187 P.2d 
976, 68 Idaho 50—State v. Cosier, 
228 P. 277, 39 Idaho 519. 

99. Mo.—McCrary v. Ogden, 267 S. 
W.2d 670. 

Va.—Cross v. Commonwealth, 77 S.E. 

2d 447, 195 Va. 62. 

70 C.J. p 192 note 98. 

Examination in advance of trial 
For this reason, a court will not 
grant a petition for a medical ex¬ 
amination in advance of trial. 

Pa.—Commonwealth v. Melnicoff, 32 
Pa.Dist. & Co. 1. 

1. Wis.—Helminiak v. Przekurat, 
198 N.W. 746, 184 Wis. 417. 

2. Ohio.—State v. Wildman, 61 N.E. 
2d 790, 145 Ohio St. 379. 

Shupp v. Farrar, 88 N.E.2d 924, 
85 Ohio App. 366. 


3. D.C.—Doran v. U. S., 205 F.2d 717, 
92 U.S.App.D.C. 305, certiorari de¬ 
nied 74 S.Ct. 49, 346 U.S. 828, 98 
L.Ed. 352. 

70 C.J. p 193 note 2. 

4. Ariz.—Garza v. Fernandez, 248 P. 
2d 869, 74 Ariz. 312-—Wolff v. First 
Nat. Bank of Winslow, 53 P.2d 
1077, 47 Ariz. 97—Gleeson v. Cos¬ 
tello, 138 P. 544, 15 Ariz. 280— 
Goldman v. Sotelo, 60 P. 696, 7 
Ariz. 23. 

5. Ohio.—London v. Hinton, App., 
77 N,E.2d 265. 

Valuation of damages to residence 
Ohio.—London v. Hinton, supra. 

6. Ind.T.—Porter v. V. S., 104 S.W. 
855, 7 Ind.T. 616. 

7. Cal.—People v. Delaney, 199 P. 
896, 52 C.A. 765. 

8. Iowa.—State v. Alberts, 202 N. 
W. 619, 199 Iowa 815. 

9. N.J.—State v. Mohr, 122 A. 837, 
99 N.J.Law 124. 

10. W.Va.—State v. Driver, 107 S.E. 
189, 88 W.Va. 479, 15 A.L.R. 917. 

11. N.Y.—People v. Stanley, 114 N.Y. 
S. 395, 130 App.Div. 64. 
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12. N.J.—Lo Biondo v. Allan, 40 A 
2d 810, 132 N.J.Law 437. 

13. Utah.—State v. Zeezich, 210 P. 
927, 61 Utah 61. 

70 C.J. p 193 note 9. 

Witness adjudged insane 

If trial court determines, as re¬ 
sult of a voir dire hearing, that a 
witness who has previously been ad¬ 
judged insane is competent to testify, 
court may later order all the testi¬ 
mony of the witness stricken and 
instruct jury to disregard it, if con¬ 
duct of witness during examination 
or cross-examination convinces court 
that it was mistaken in its initial 
ruling and that witness is in fact 
incompetent. 

Wash.—State v. Moorison, 259 P.2d 
1105, 43 Wash.2d 23. 

14. Ky.—Leahman v. Broughton, 244 
S.W. 403, 196 Ky. 146. 

15. Ark.—Payne v. State, 6 S.W.2d 
832, 177 Ark. 413. 

16. Tex.—Holland v. Biggs, 116 S. 
W. 167, 53 Tex.Civ.App. 367. 

70 C.J. p 193 note 12. 

17. Cal.—Reyes v. Boyd, 34 P.2d 
1058, 140 C.A. 167. 
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WITNESSES § 120 

B. PARTIES AND PERSONS INTERESTED IN EVENT GENERALLY 


§ 120. Parties to Actions 

At common law, a party to a civil action was general¬ 
ly not a competent witness at the trial thereof, and an 
accused on trial for crime was not competent to testify 
in his own behalf. 

It has been held to be the general rule that the 
right of a party to testify in his own behalf is 
fundamental. 18 However, at common law, a party 
to a civil action was generally not a competent wit¬ 
ness at the trial thereof, 19 except that, under some 
authorities, a party was competent to testify for the 
adverse party and against his own interest. 20 An 


accused on trial for crime was not competent as a 
witness in his own behalf. 21 

Where two or more persons were joined as co¬ 
parties, one of them was not a competent witness 
for the others, if he would benefit by his testi¬ 
mony; 22 but it was also held that one party might 
testify for a coparty where his testimony did not 
affect his own interests. 23 

Where a statute can receive no execution unless a 
party interested be a witness, he must be allowed. 24 
According to some authorities, a merely nominal 


18. Cal.—In re Waite’s Guardian¬ 
ship. 97 P.2d 238, 14 C.2d 727. 

19. Ala.—Ex parte Hart, 200 So. 783, 
240 Ala. 642—Turner v. State, 191 
So. 396, 238 Ala. 352. 

Me.—Holmes v. Vigue, 173 A. 816, 
133 Me. 50. 

Mo.—Darnell v. Darnell, 174 S.W.2d 
812, 149 A.L.R. 1125—Signaio v. 
Signaio, 205 S.W. 23. 

N.J.—Berkowitz v. Pierce, 29 A.2d 
552, 129 N.J.Law 299—Crothers v. 
Caroselli, 20 A.2d 77, 126 N.J.Law 
590. 

Ohio.—In re Helfrich’s Estate, 30 
Ohio N.P.,N.S., 307. 

Tex.—American Cas. & Life Co. v. 
Butler, Civ.App., 215 S.W.2d 392, 
refused no reversible error—Combs 
v. Howard, Civ.App., 131 S.W.2d 
206—B. F. Avery & Sons Plow Co. 
v. Mayfield, Civ.App., Ill S.W.2d 
1134, error dismissed—Corpus Ju¬ 
ris quoted in Scott v. McKibban, 
Civ.App., 110 S.W.2d 72, 76, re¬ 
versed on other grounds McKibban 
v. Scott, 114 S.W.2d 213, 131 Tex. 
182, 115 A.L.R. 1421. 

70 C.J. p 193 note 13. 

Rule in admiralty see Admiralty § 
137. 

Parties totally incompetent 

U.S.—Lake Shore Nat. Bank v. Bel- 
lanca Aircraft Corp., D.C.Del., 83 
F.Supp. 795. 

Both parties to a suit were incom¬ 
petent as witnesses on the ground of 

interest. 

U.S.—Wright v. Wilson, C.C.A.Pa., 
154 F.2d 616, 170 A.L.R. 1237, cer¬ 
tiorari denied Wright v. Lohr, 67 
S.Ct. 50, 329 U.S. 743, 91 L.Ed. 640. 

Early common law 

R.I.—Rabinowitz v. Bayliss, 72 A.2d 
668, 76 R.I. 479. 

Parties to record 

W.Va.—In re Fox’ Estate, 48 S.E.2d 1, 
131 W.Va. 429, 7 A.L.R.2d 1. 

Bnle strictly applied in civil cases 

U.S.—Wolfson v. U. S., C.C.A.La., 101 
F. 430, certiorari denied 21 S.Ct. 
919, 180 U.S. 637, 45 L.E<L 710. 

97 C.J.S.—35 


Purpose or basis of rule 

(1) The ancient rule was estab¬ 
lished not only because of interest 
but also to avoid perjury. 

Me.—Tobey v. Quick, 101 A.2d 187, 
149 Me. 306. 

(2) The basis for disqualifying 
parties was a notion that the tempta¬ 
tion to falsify was too great; that 
it “tendeth to perjury” was the ba¬ 
sis of numerous rules of law evolved 
by great jurists and law makers. 

Ala.—Turner v. State, 191 So. 396, 

238 Ala. 352. 

Private road 

The fact that one having no vest¬ 
ed interest in the land or the damage 
to be assessed was served with no¬ 
tice of the original application for a 
private road does not of itself make 
him a party to the subsequent pro¬ 
ceedings, so as to render him incom¬ 
petent as a witness on the question 
of damages. 

Ky.—McCauley v. Dunlap, 4 B.Mon. 
57. 

20. U.S.—West v. Central Union 
Trust Co., C.C.A.Ga., 2 F.2d 585. 

70 C.J. p 200 note 67. 

Testimony against interest generally 
see infra § 127. 

Adult, hut not infant, party 

Del.—Richards v. Laws, 3 Del. 393. 

21. U.S.—Tates v. U. S., C.A.Cal., 
227 F.2d 844. 

U. S. v. Schuerman, D.C.Mo., 79 
F.Supp. 247, affirmed, C.A., 174 F. 
2d 397, certiorari denied 70 S.Ct. 
69, 338 U.S. 831, 94 L.Ed. 505, re¬ 
hearing denied 70 S.Ct. 156, 338 
U.S. 881, 94 L.Ed. 541. 

Wolf son v. U. S., C.C.AXa., 101 
F. 430, certiorari denied 21 S.Ct. 
919, 180 U.S. 637, 45 L.Ed. 710. 
Ala.—Corpus Juris cited in Turner v. 
State, 191 So. 396, 397, 238 Ala. 
352. 

Broadway v. State, 60 So.2d 697, 
j 36 Ala.App. 542, reversed on other 
grounds 60 So.2d 701, 257 Ala. 414. 
Ga.—Roberts v. State, 5 S.E.2d 340, 
189 Ga. 36. 

N.Y.—People v. Rakiec, 45 N.E.2d 
| 812, 289 N.Y. 306. 
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Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 
L.Ed. 1718. 

Va.—Elliott v. Commonwealth, 1 S. 

E.2d 273, 172 Va. 595. 

70 C.J. p 193 note 14. 

Effect of conviction of crime on 
competency see supra §§ 65-68. 
‘‘The common law regarded the 
testimony of a defendant in crim¬ 
inal actions as incompetent upon 
the theory, among others, that the 
frailty of human nature and the over¬ 
powering desire for freedom would 
ordinarily induce a person charged 
with crime, if permitted to testify, 
to swear falsely.” 

N.C.—State v. McKinnon, 25 S.E.2d 
606, 609, 223 N.C. 160—State v. Wil¬ 
cox, 175 S.E. 122, 123, 206 N.C. 691. 

Pear of punishment, whether con¬ 
scious of guilt or innocence, it was 
assumed, would cause him to testify 
untruthfully, and to avoid this his 
testimony was wholly excluded. 
Idaho.—State v. Branch, 164 P.2d 
182, 66 Idaho 528. 

Statement to Jury 

(1) In capital cases, and, according 
to some authorities, in cases not cap¬ 
ital, an accused at common law was 
permitted to make an unsworn state¬ 
ment to the Jury, but not as a wit¬ 
ness. 

U.S.—Wolfson v. U. S., C.C.A.La., 
101 F. 430, certiorari denied 21 S. 
Ct 919, 180 U.S. 637, 45 L.Ed. 710. 

(2) Prior to 1881, in Michigan, 
accused was not permitted to tes¬ 
tify under oath in his own defense 
in a criminal prosecution; he could 
merely make a statement to the jury. 
Mich.—People v. Zabijak, 280 N.W. 

149, 285 Mich. 164. 

22. Md.—Chambers v. Chalmers, 4 
Gill & J. 420, 23 Am.D. 572. 

70 C.J. p 193 note 15. 

23. Ill.—Smith v. West, 103 I1L 332. 
70 C.J. p 194 note 16. 

24. Miss.—Murphy v. State, 28 Miss. 
637. 
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party, with no real interest in the action, was com¬ 
petent; 25 but it has also been held that even a 
nominal plaintiff was prevented from testifying. 26 
One named as a defendant but not served with 
process was not considered a party to the suit and 
hence was not incompetent, 27 unless a judgment 
against the other defendants would affect his inter¬ 
ests. 28 

Where the question of the liability of one of sev¬ 
eral codefendants was determined by dismissal, de¬ 
fault, or a separate verdict or judgment for or 
against him, and he thereby ceased to have any fur¬ 
ther interest in the case, he and those interested 
with him became competent witnesses 29 as to mat¬ 
ters which did not affect his interests ; 30 but where, 
although he was no longer a party to the suit, he was 
still interested in the result, he was incompetent. 31 

§ 121. Interest 

At common law, one who, although not a party, was 
Interested In the result of an action or criminal prosecu¬ 
tion was incompetent as a witness. 

At common law, a person who, although not a 
party, was interested in the result or outcome of an 
action or suit was held incompetent as a witness, 32 
whether his adversary was living or dead; 33 and 
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a person interested in the result of a criminal prose¬ 
cution or penal action was also excluded. 34 How¬ 
ever, the person injured by a crime was a competent 
witness at the trial of another person charged with 
the commission thereof, 35 with the exception that 
the promisor on an alleged forged note could not 
testify as to the forgery; 36 this exception was fol¬ 
lowed although the court recognized it to be without 
reason, 37 and inappropriate to criminal trials in this 
country. 38 

On an indictment for forcible entry and detainer, 
the prosecutor who was dispossessed or from whom 
the possession was detained was a competent wit¬ 
ness. 39 

Question for court or jury . The question of com¬ 
petency was for the trial court, 40 although the fact 
of interest might be referred to the jury in a doubt¬ 
ful case. 41 

Referees were held not bound by the strict rules of 
evidence, and their report would not be set aside 
because of the testimony of interested witnesses; 42 
but other authority was to the contrary 43 

Party to instrument involved in suit. The witness 
was incompetent where he was an interested party 
to an instrument involved in the suit, 44 although 


25. Va.—Coalter’s Ex’r v. Bryan, 1 
Gratt. 18, 42 Va. 18. 

70 C.J. p 194 note 18. 

26. TJ.S.—Wolf son v. XT. S. f C.C.A. 
La., 101 F. 430, certiorari denied 
21 S.Ct. 919, 180 U.S. 637, 45 L. 
Ed. 710. 

27. La,—Taylor, Knapp & Co. v. W. 
J. Hancock & Co., 14 La.Ann. 693. 

70 C.J. p 194 note 19. 

28. Pa.—Marshall v. Franklin Bank, 
25 Ta. 384. 

70 C.J. p 194 note 20. 

29. Tex.—Perry v. State, Cr., 34 S. 
W. 618. 

70 C.J. p 194 note 21. 

30. Iowa.—Keys v. Holmes, 11 Iowa 
139. 

70 C.J. p 194 note 22. 

31. N.C.—Walton v. Tomlin, 23 N.C. 
593. 

70 C.J. p 194 note 23. 

32. XJ.S.—Evans v. Hettick, C.C.Pa., 
8 F.Cas.No.4,562, 3 Wash.C.C. 408, 
affirmed 7 Wheat. 453, 5 L.Ed. 496. 

Fla.—Rich v. Hunter, 185 So. 141, 
135 Fla. 309—Habig v. Bastian, 158 
So. 508, 117 Fla. 864. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

Mo.-—Darnell v. Darnell, 174 S.W.2d 
812, 149 A.L.R. 1125—Signaio v. 
Signaio, 205 S.W. 23. 

N.J.—State v. Spruill, 106 A.2d 278, 
16 N.J. 73. 


Berkowitz v. Pierce, 29 A.2d 552, 
129 N.J.Law 299—Crothers v. 
Caroselli, 20 A.2d 77, 126 N.J.Law 
590. 

Pa.—Gelbarth v. Moore, Com.Pl., 29 
Del.Co. 68. 

S.D.—McKay v. Brink, 275 N.W. 72, 
65 S.D. 472—In re Golder’s Es¬ 
tate, 158 N.W. 734, 37 S.D. 397. 

Tenn.—Wyatt v. Brown, App., 281 
S.W.2d 64. 

Tex.—Corpus Juris quoted in Scott 
v. McKibban, Civ. App., 110 SW. 
2d 72, 76, reversed on other grounds 
McKibban v. Scott, 114 S.W.2d 213, 
131 Tex. 182, 115 A.L.R. 1421. 

W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
685—In re Fox' Estate, 48 S.E.2d 
1, 131 W.Va. 429, 7 A.L.R.2d 1— 
Charleston Nat. Bank v. Hulme, 188 
S.E. 225, 117 W.Va. 790. 

70 C.J. p 195 note 24. 

Effect of acquisition of interest on 
admissibility of testimony given 
at former trial see Evidence § 394. 

Rule in admiralty see Admiralty § 
137. 

Total incompetence 

U.S.—Lake Shore Nat. Bank v. Bel- 
lanca Aircraft Corp., D.C.Del., 83 
F.Supp. 795. 

33. Fla.—Rich v. Hunter, 185 So. 
141, 135 Fla. 309. 

Actions by or against representa¬ 
tives, survivors, or successors in 
title or interest of persons de¬ 
ceased or incompetent see infra §§ 
132-151. 


34. N.C.—State v. Fellows, 3 N.C. 
340. 

70 C.J. p 195 note 25. 

35. S.C.—State v. Floyd, 36 S.C.L. 
58, 63 Am.D. 689. 

70 C.J. p 195 note 26. 

36. Conn.—State v. Brunson, 1 Root 
307. 

70 C.J. p 195 note 27. 

Competency of party to bill or note 
to impeach its validity see Bills 
and Notes § 679. 

37. S.C.—State v. Whitten, 19 S.C. 
L. 100. 

38. S.C.—State v. Whitten, supra. 

39. Ga.—Kersh v. State, 24 Ga. 191. 

40. Ill.—Wickliffe v. Lynch, 36 Ill. 
209. 

70 C.J. p 195 note 30. 

Determination of competency for 
court generally see supra § 119 f. 

41. N.H.—Rich v. Eldredge, 42 N. 
H. 153. 

Pa.—Haynes v. Hunsicker, 26 Pa. 
58. 

42. U.S.—Hollingsworth v. Leiper, 1 
Dali., Pa., 161, 1 L.Ed. 82. 

Mass.—Fuller v. Wheelock, 10 Pick. 
135. 

43. Vt.—McConnell v. Pike, 3 Vt 
595. 

44. Miss.—Partee v. Silliman, 44 
Miss. 272. 

70 C.J. p 197 note 46. 
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where the witness had no interest in the event of the 
suit, the mere fact that he was a party to a contract 
or instrument involved therein did not disqualify 
him . 45 

A vendor or grantor of property was competent 
either for or against those claiming under him in 
a suit concerning the property where the result of 
the suit could not confer on him any rights or sub¬ 
ject him to any liabilities ; 46 but he was incompetent 
to testify in favor of one who claimed under him and 
who might, if defeated in the suit, have recourse 
against the witness . 47 

§ 122. - Nature and Extent of Interest 

in General 

The interest required for disqualifying a witness 
was a direct, certain, and legal interest, and it had to 
be in the event of the particular suit, and not merely in 
the subject matter or question involved. 

The fact of interest, and not the amount of it, 
determined the question of competency ; 48 and if 
a witness could be in any event a gainer by the 
success of a suit or a loser by the defeat of it, 
he was incompetent . 49 In order to disqualify a 
witness, his interest must have been pecuniary or 
financial, affecting his property rights, and not 
mere bias with respect to the matter in dispute ; 50 
and it was held by some authorities that an errone¬ 
ous belief of the witness that he was interested 
would not disqualify him , 61 although other au¬ 
thorities were to the contrary . 52 In order to dis¬ 
qualify a witness, his interest in the event of the 
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suit must have been direct , 53 certain, and legal ; 54 
and a mere interest in the subject matter or the 
question involved in a suit would not disqualify a 
witness who had no interest in the event of that 
particular suit ; 55 nor would a merely honorable 
or moral obligation disqualify a witness . 5 6 

The disqualifying interest was required to be 
such that the proceedings in the case in which 
the witness was called to testify could be used in 
his favor in a subsequent proceeding . 57 Such in¬ 
terest might result from a beneficial interest in a 
fund which the witness* testimony would tend to cre¬ 
ate, increase, or diminish , 58 the fact that the record 
of the suit in which the witness was called might be 
used as evidence for or against him in another 
suit , 59 or having an interest in the property which 
was the subject matter of the litigation, which inter¬ 
est would be affected by the result of the suit . 60 

Where the situation of a witness was such that, 
although interested in the subject matter of an ac¬ 
tion, his rights or liabilities would not be affected by 
the decision in such actions, he was competent ; 61 
but a preponderance of interest on one side made 
the witness incompetent on that side . 62 

Where one spouse was incompetent by reason of 
interest, the other was also incompetent . 63 

§ 123. - Liability for Costs of Suit 

A liability fop the costs of the suit disqualified a wit¬ 
ness. 

The fact that the witness had an interest in the 


45. Cal.—Smith ▼. Richmond, 19 
Cal. 476. 

70 C.J. p 197 note 47. 

46. La.—Cannon v. White, 16 La. 
Ann. 85, affirmed 6 Wall. 443, 18 
L.Ed. 923. 

70 C.J. p 199 note 60. 

47. Ala.—Slaughter v. Cunningham, 
24 Ala. 260, 60 Am.D. 463. 

70 C.J. p 200 note 61. 

4a Neb.— Corpus Juris cited in In 
re Jelinek’s Estate, 20 N.W.2d 325, 
328, 146 Neb. 452. 

70 C.J. p 195 note 33. 

Nature and extent of interest in ac¬ 
tions by or against representatives, 
survivors, or successors in title 
or interest of persons deceased or 
incompetent see infra § 168. 

49. N.C.—Blum v. Stafford, 49 N.C. 
94. 

70 C.J. p 195 note 34. 

50. Tex.—American Cas. & Life Co. 
v. Butler, Civ.App,, 215 S.W.2d 392, 
refused no reversible error. 

70 C.J. p 195 note 35. 


Road v. State, 19 Md. 239, affirmed 
3 Wall. 210, 18 L.Ed. 180. 

70 C.J. p 195 note 36. 

52. Mass.—Plumb v. Whiting, 4 
Mass. 518. 

70 C.J. p 195 note 36. 

53. W.Va.—In re Fox’ Estate, 48 
S.E.2d 1, 131 W.Va. 429, 7 A.L.R. 
2d 1. 

70 C.J. p 196 note 37. 

An indirect material interest in 
the outcome of the suit or action 
would not disqualify him. 

W.Va.—Charleston Nat. Bank v. 
Hulme, 188 S.E. 225, 117 W.Va. 
790. 

54- Tex.—Tuttle v. Turner, Wilson 
& Co., 28 Tex. 759. 

70 C.J. p 196 note 37. 

55. U.S.—Evans v. Eaton, Pa., 7 
Wheat. 356, 5 L.Ed. 472. 

70 C.J. p 196 note 38. 

General interest in subject matter 
W.Va.—Charleston Nat Bank v. 
Hulme, 188 S.E. 225, 117 W.Va, 
790. 

Surveyor of highways 
Mass.—White v. Phillipston, 10 Mete. 
108. 


56. Ark.—Crary v. Carradine & New¬ 
man, 4 Ark. 225. 

70 C.J. p 196 note 39. 

57. W.Va.—Charleston Nat Bank v. 
Hulme, 188 S.E. 225, 117 W.Va. 790. 

58. Md.—Clagett v. Hall, 9 Gill & J. 
80. 

70 C.J. p 196 note 40. 

59. Ala.—Coltart v. Laughinghouse, 
38 Ala. 190. 

70 C.J. p 196 note 41. 

60. Conn.—Barrett v. French, 1 
Conn. 354, 6 Am.D. 241. 

70 C.J. p 196 note 42. 

61. Ga.—Hidell v. Funkhouser, 16 S. 
E. 79, 89 Ga. 532. 

70 C.J. p 196 note 43. 

62. Tex.—Gill v. Campbell, 24 Tex. 
405. 

70 C.J. p 197 note 44. 

63. Pa.—In re Schartner’s Estate, 
Orph., 29 Del.Co. 401. 

La.—Johnson v. Boice, 4 So. 163, 40 
La.Ann. 273, 8 Am.S.R. 528. 

70 C.J. p 197 note 45. 

Competency of spouses as witnesses 
for or against each other see su¬ 
pra §§ 75-104. 


51. Md. —Washington, etc.. Turnpike 
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costs of the suit or might be liable to pay the costs 
or to indemnify the party who was forced to pay 
them would disqualify him. 64 

§ 124. - Member or Stockholder in As¬ 

sociation or Corporation 

Apart from statute, a stockholder or officer In a cor¬ 
poration was held incompetent as a witness, unless he 
could neither benefit nor receive a detriment as a result 
of the action. 

Incompetency might also result from the situa¬ 
tion of the witness as a member of, or stockholder 
in, a corporation or association which was a par¬ 
ty, 65 or his position as an officer of such corpora¬ 
tion or association, 66 although where the witness 
could neither benefit nor receive a detriment as a 
result of the action, he was permitted to testify. 67 

Under a statute providing that no person shall be 
disqualified as a witness in any civil action by rea¬ 
son of his interest in the event thereof, one who is 
an officer and stockholder of a corporation may be 
competent as a witness in an action by the corpora¬ 
tion. 68 

§ 125. - Interest in Fine, Penalty, For¬ 

feiture, or Reward 

In a criminal prosecution or penal action, disqualifi¬ 
cation mig'ht result from an interest In a fine, penalty, 
or forfeiture imposed on the defendant; authorities dif¬ 
fered as to whether a witness was disqualified by liability 
for costs on acquittal. 

Disqualification in a criminal prosecution or penal 
action might result from a right to, or interest 
in, a fine, penalty, or forfeiture to which defendant 
would be subject on conviction, 69 or a liability for 
costs in the event that defendant was acquitted, 70 
although there was authority holding that liability 
for costs in the event that defendant was acquitted 
did not render the witness incompetent. 71 
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Reward or other compensation. At common law 
an interest in a reward to be paid on conviction was 
held not to disqualify. 72 Under the statutory rule 
discussed generally infra § 131, the fact that the 
witness might profit by reason of a reward or 
other compensation in case of the conviction of the 
defendant does not disqualify the witness. 73 

§ 126. - Time of Interest 

The disqualifying Interest must have existed when 
the testimony was offered, and, with some exceptions, 
an Interest then existing excluded the witness regardless 
of when it was acquired. 

In general, the interest which would disqualify 
a witness must have existed at the time when his 
testimony was offered, and an interest then existing 
was sufficient to exclude the witness regardless of 
when it was acquired. 74 This rule was subject to 
some exceptions, as where either of the parties, 75 
or the witness himself, 76 had been instrumental in 
creating the interest of the witness after the oc¬ 
currence of the facts as to which he was to testify 
or his acquisition of knowledge thereof in which 
case the witness was not rendered incompetent 

§ 127. - Testimony against Interest 

An interested person was held excluded only where 
his interest favored the party calling him. 

According to some authorities, an interested per¬ 
son was excluded only where his interest was in 
favor of the party calling him. 77 

§ 128. - Release of Interest, and Waiver 

of Objections to Witness 

An interested witness might be rendered competent 
by a good-faith transfer, release, or extinguishment of 
his interest. The disqualification by Interest might be 
waived by the adverse party. 

An interested witness might be rendered compe- 


64. Iowa.—Cherry v. McCorkle, 8 
Iowa 522. 

70 C.J. p 197 note 48. 

Liability for costa in connection with 
fines, penalties, and forfeitures see 
infra § 125. 

65. Colo.—Brown v. First Nat. Bank, 
113 P. 483, 49 Colo. 393. 

70 C.J. p 197 note 49. 

66. Bel.—John A. Bancroft & Co. v. 
Wilmington Conference Academy, 
10 Del. 577. 

70 C.J. p 198 note 50. 

67. Md.—National F. Ins. Co. v. 
Crane, 16 Md. 260, 77 Am.D. 289. 

70 C.J. p 198 note 51. 

68. Okl.—Mud Products, Inc., v. 
Gutowsky, 274 P.2d 389. 

Statutory rule of competency gen¬ 
erally see infra $ 131. 


69. Ala—Northcot v. State, 43 Ala 
330. 

70 C.J. p 199 note 56. 

70. U.S.—XJ. S. v. Birch, D.C., 24 
F.Cas.No.14,595, 1 Cranch C.C. 571. 

Pa—Commonwealth v. Ohio, etc., R. 
Co., 1 Grant 329. 

Liability for costs of suit generally 
see supra § 123. 

71. Miss.—State v. Blennerhassett, 1 
Miss. 7. 

Va.—Baker v. Commonwealth, 2 Va 
Cas. 353, 4 Va. 353. 

72. U.S.—IT. S. v. Wilson, C.C.Pa, 
28 F.Cas.No.16,730, Baldw. 78, cer¬ 
tified questions answered 7 Pet. 
150, 8 L.Ed. 640. 

70 C.J. p 199 note 59. 
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73. Ky.—Billings v. Commonwealth, 
3 S.W.2d 770, 223 Ky. 381. 

70 C.J. p 205 note 1. 

Rule at common law see supra § 125. 

74. Ala—McCollum v. Hubbert, 13 
Ala 282, 48 Am.D. 56. 

Pa—In re Feder's Trust, Orph., 60 
York Leg.Rec. 121. 

70 C.J. p 200 note 62. 

75. Ala—Jones' Ex'rs v. Hoskins, 18 
Ala 489. 

Me.—Burgess v. Lane, 3 Me. 165. 

76. Ga—Way v. Arnold, 18 Ga 181. 

70 C.J. p 200 note 64. 

77. Ind.—Elliott v. Lewallen, 1 Ind. 
534, Smith 284. 

70 C.J. P 200 note 65. 

Testimony of party against interest 
see supra $ 120. 
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tent by a transfer, release, or extinguishment of 
his interest or of the liability to which the result of 
the suit might subject him, 78 provided it was made 
in good faith, 79 and before the witness had testi¬ 
fied. 80 A mere indemnity against liability was held 
not to render the witness competent. 81 One who 
was protected from liability by the statute of lim¬ 
itations was a competent witness without a release 
from the party to whom he was liable. 82 

The testimony of a party or interested person 
could also be admitted where the parties to the ac¬ 
tion consented thereto. 83 One who called as a wit¬ 
ness and examined an adverse party or a person 
interested adversely to him thereby waived all ob¬ 
jections to the competency of the witness and ren¬ 
dered him competent for all purposes. 84 

§ 129. Subject Matter 

A witness was allowed to testify as to matters to 
which his interest did not extend; and the rule of incom¬ 
petency was relaxed to prevent injustice where a party 
or interested person was offered as a witness to matters 
of which he alone had knowledge. 

A witness whose interest did not extend to all 
the matters involved in an action was allowed to 
testify as to those matters to which his interest 
did not extend; 85 the rule of incompetency was 
relaxed to prevent injustice when a party or inter¬ 
ested person was offered as a witness to matters of 
which he alone had knowledge and which could not 
be proved without his testimony; 86 and a plaintiff 
was not barred of recovery because of his interest, 
where a dispute arose and only he and defendant 
were present. 87 The rule of necessity does not ap¬ 
ply, however, where there are other witnesses. 88 


A party or interested person was also permitted 
to testify as to matters not bearing directly on the 
issues in the case, 89 or to furnish the proof pre¬ 
liminary to the introduction of secondary evidence, 90 
although not to testify as to the contents of a lost 
document. 91 

Contents or value of baggage . At common law, 
under the rule excluding the testimony of parties 
in interest, it was held that the owner, or other per¬ 
son interested in the loss of baggage, if a party 
to the suit for such loss, could not testify as to the 
contents of a lost trunk or other baggage, 92 or as to 
the value of the contents of the baggage; 93 but 
under general statutory provisions making parties 
competent witnesses, this rule no longer applies, and 
even without such general statute it has been held, 
either by virtue of some special statutory provision 
or by reason of an exception to the rule, that the 
owner of the baggage, although a party to the suit, 
is competent, in the absence of other means of 
proof, to testify as to the contents of lost bag¬ 
gage, 94 or as to the value of the articles constituting 
his baggage. 95 Under this exception, either the hus¬ 
band or the wife may ordinarily testify as to the 
character and quantity of the wearing apparel be¬ 
longing to each, and as to the character of all other 
articles in the lost trunk which may properly be 
classed as baggage. 96 With respect to the common- 
law rule, some of the authorities admit plaintiff to 
testify only in odium spoliatoris, and require the ele¬ 
ment of willful spoliation or interference, 97 while, 
on the other hand, there are authorities placing 
the exception on the necessity of permitting the only 


78. N.J.—Hendricks v. Mount, 5 N. 
J.Law 738, 8 Am.D. 623. 

70 C.J. p 200 note 68. 

Rule under statute see infra § 131 b. 

79. Md.—Peg:g v, Warford, 7 Md. 
682. 

Pa.—Post v. Avery, 6 Watts & S. 
609. 

80. Ala.—Wynn v. Williams, Minor 
136. 

N.Y.—Ten Eyck v. Bill, 6 Wend. 65. 

81. Ala.—Ball v. State Bank, 8 Ala. 
590, 42 Am.D. 649. 

70 C.J. p 201 note 71. 

82. U.S.—Waller v. Stewart, D.C., 29 
F.Cas.No.17,109, 4 Cranch C.C. 532. 

Pa.—Ludlow v. "Union Ins. Co., 2 
Serg. & R. 119. 

83. Ky.<—Fletcher’s Adm’r v. San¬ 
ders, 7 Dana 345, 32 Am.D. 96. 

70 C.J. p 201 note 73. 

8*- Vt.—Linsley v. Lovely, 26 Vt. 
123. 

70 C.J. p 201 note 74. 


Waiver: 

By failure to take timely objec¬ 
tion see infra § 130. 

Of objection generally see supra 
§ 118. 

85. U.S.—Smith v. Carrington, R.I., 
4 Cranch 62, 2 L.Ed. 550. 

70 C.J. p 201 note 75. 

86. Miss.—Lampley v. Scott, 24 
Miss. 28. 

70 C.J. p 201 note 76. 

87. N.Y.—Krauss v. Abeles, 46 N.Y. 
S. 531, 20 Misc. 697, affirmed 47 
N.Y.S. 591, 21 Misc. 446. 

88. Fla.—Catlett v. Chestnut, 146 
So. 241, 107 Fla. 498. 

89. Tex.—Gillespie’s Adm’r v. Red¬ 
mond, 13 Tex. 9. 

70 C.J. p 201 note 80. 

90. Wash.—In re Bushnell’s Estate, 
182 P. 89, 107 Wash. 331. 

70 C.J. p 201 note 81. 

91. N.C.—Grant v. Reid, 46 N.C. 512. 
70 C.J. p 202 note 82. 
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92. N.C.—Smith v. North Carolina 
R. Co., 60 N.C. 202. 

10 C.J. p 1235 note 85. 

93. Ill.—Illinois Cent. R. Co. v. 
Copeland, 24 Ill. 332, 76 Am.D. 749. 

70 C.J. p 201 note 77. 

94. U.S.—U. S. v. Clark, CtCl., 96 
U.S. 37, 24 L.Ed. 696. 

70 C.J. p 201 note 76—-10 C.J. p 1235 
note 86. 

Statutory rule of competency gen¬ 
erally see infra § 131. 

95. Tex.—Ft. Worth, etc., R. Co. v. 
McCarty, 94 S.W. 178, 42 Tex.Civ. 
App. 514. 

10 C.J. p 1236 note 87. 

96. S.C.—Battle v. Columbia, etc., R. 
Co., 49 S.E. 849, 70 S.C. 329. 

10 C.J. p 1236 note 88. 

97. Mass.—Snow v. Eastern R. Co., 
12 Mete. 44. 

N.Y.—Garvey v. Camden, etc., R. Co., 
1 Hilt. 280, 4 Abb.Pr. 171. 
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party who knows the matter to be proved to testify 
in order to prevent a failure of justice. 98 

However, this exception as to contents or value 
applies only where there is no other sufficient evi¬ 
dence, 99 and only where the testimony is relative to 
articles which are usually carried as baggage. 1 

An agent of the carrier who knows the condition 
and contents of a trunk may testify as to what ar¬ 
ticles the contents consisted of and as to their mar¬ 
ket value. 2 

Salvors . The case of salvage is an exception to 
the rule as to the incompetency of witnesses because 
of interest, as salvors are from necessity competent 
witnesses as to the facts occurring at the time of 
the salvage service, 3 but not as to other facts ca¬ 
pable of distinct and independent proof. 4 

§ 130. Time for Objections 

To exclude a witness for Interest, objection had to 
be made before he was sworn or as soon as his interest 
was discovered. 
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It was incumbent on the party desiring to ex¬ 
clude a witness on the ground of interest to object 
to such witness before he was sworn, or, if his 
interest was not then known, as soon as such inter¬ 
est was discovered, and if the objection was not 
then taken it was waived. 5 

§ 131. Statutory Rule of Competency 

a. In general 

b. Particular statutes construed 
a. In General 

Under the modern statutory rule, parties to, or per¬ 
sons interested in, the event or outcome of a civil action 
or criminal proceeding may be competent witnesses 
therein, notwithstanding their interest. 

Interest has been held to be no longer a dis¬ 
qualification of witnesses ; 6 the incompetency based 
on this ground has been removed. 7 So, under the 
modern statutory rule, parties to, and persons inter¬ 
ested in, the event of a civil action, 8 or in the event 


98. Tenn.—Johnson v. Stone, 11 
Humphr. 419. 

70 C.J. p 201 note 76—10 C.J. p 1236 
note 90. 

99. Ill.—Davis v. Michigan South¬ 
ern, etc., R. Co., 22 Ill. 278, 74 Am. 
D. 161. 

10 C.J. p 1236 note 91. 

1. Me.—Pudor v. Boston, etc., R. 
Co., 26 Me. 468. 

10 C.J. p 1236 note 92. 

2. Tex.—Texas, etc., R. Co. v. 
Weatherby, 92 S.W. 58, 41 Tex.Civ. 
App. 409. 

3. U.S.—The Elizabeth and Jane, D. 
C.N.Y., 8 F.Cas.No.4,356, 1 Ware 27, 
29. 

70 C.J. p 202 note 83. 

4. U.S.—The Boston, C.C.Mass., 3 
F.Cas.No.1,673, 1 Sumn. 328—The 
Henry Ewbank, C.C.Mass., 11 F.Cas. 
No.6,376, 1 Sumn. 400. 

5. U.S.—Nelson v. Woodruff, N.Y., 
1 Black 156, 17 L.Ed. 97. 

70 C.J. p 202 note 86. 

Time for objection: 

In actions by or against represent¬ 
atives, survivors, or successors 
in title, or interest of persons 
deceased or incompetent see in¬ 
fra § 247. 

To witnesses generally see supra § 
116. 

Waiver of objection for interest gen¬ 
erally see supra § 128. 

6. N.J.—State v. Spruill, 106 A.2d 
278, 16 N.J. 73. 

“Interest has long since ceased to 
render witnesses incompetent." 

Ark.—Howell v. Simpson, 228 S.W.2d 
40, 41, 216 Ark. 873. 

7. N.J.—State v. Spruill, 106 A.2d 
278, 16 N.J. 73. 


Historical development I 

The disqualification continued un¬ 
til the middle of the nineteenth cen¬ 
tury; witnesses having an interest 
in the subject matter were incom¬ 
petent to testify until the passage 
of Lord Denham’s Act, 6 & 7 Vic¬ 
toria, C. 85, in 1843, and parties were 
incompetent to testify until Lord 
Brougham’s Act, 14 & 15 Victoria, 
C. 99, in 1846; remedial legislation 
concerning the competency of wit¬ 
nesses followed quickly in the United 
States. 

U.S.—Lake Shore Nat. Bank v. Bel- 
lanca Aircraft Corp., D.C.Del., 83 F. 
Supp. 795. 

8. U.S.—Dixie Ohio Express Co. v. 

Lowery, C.C.A.Ga., 115 F.2d 56. 
Cal.—Ahern v. Superior Court in and 
for Los Angeles County, 245 P.2d 
568, 112 C.A.2d 27. 

Fla.—Storm v. Houghton, 24 So.2d 
519, 156 Fla. 793—Rich v. Hunter, 
185 So. 141, 135 Fla. 309—Ivey v. 
State, 180 So. 368, 132 Fla. 36— 
Habig v. Bastian, 158 So. 508, 117 
Fla. 864. 

Ga.—Hall v. Turner, 32 S.E.2d 829, 
198 Ga. 763—Myers v. Phillips, 29 
S.E.2d 700, 197 Ga. 536. 

Bowman v. State, 85 S.E.2d 66, 
91 Ga.App. 52. 

Ill.—Combs v. Younge, 281 Ill.App. 
339. 

La.—State ex rel. Porterie v. Violet 
Oil Co., 152 So. 517, 178 La. 761. 

Cassiere v. Cuban Coffee Mills, 
App., 175 So. 491. 

Me.—Tobey v. Quick, 101 A.2d 187, 
149 Me. 306. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

Mo.—Fullerton v. Fullerton, 132 S. 
W.2d 966, 345 Mo. 216—Campbell 
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v. St. Louis Union Trust Co., 124 
S.W.2d 1068, 343 Mo. 1041. 

Newkirk v. City of Tipton, 136 
S.W.2d 147, 234 Mo.App. 920—Unit¬ 
ed Factories v. Brigham, App., 117 
S.W.2d 662, certiorari quashed State 
ex rel. United Factories v. Hostet- 
ter, 126 S.W.2d 1173, 344 Mo. 386. 

N.J.—Berkowitz v. Pierce, 29 A2d 
552, 129 N.J.Law 299. 

Okl.—Mud Products, Inc., v. Gutow- 
sky, 274 P.2d 389. 

Pa.—Walls v. Walls, 37 A. 859, 182 
Pa, 226. 

Gelbarth v. Moore, Com.Pl. f 29 
Del.Co. 68. 

Tenn.—War Finance Corporation v. 
Ready, 2 Tenn.App. 61. 

Tex.—Gonzalez v. Rodriguez, Civ. 
App., 270 S.W.2d 440, error dis¬ 
missed—Guerra v. First State Bank 
& Trust Co, of Rio Grande City, 
Civ.App., 270 S.W.2d 440, refused 
no reversible error—American Cas. 
& Life Co. v. Butler, Civ.App., 215 
S.W.2d 392, refused no reversible 
error—Webb v. Van, Civ.App., 210 
S.W.2d 877, reversed on other 
grounds 215 S.W.2d 151, 147 Tex. 
299—Rayburn v. Giles, Civ.App., 
182 S.W.2d 9, error refused—Meek¬ 
er v. Teer, Civ.App., 122 S.W.2d 
338, error dismissed—Combs v. 
Howard, Civ.App., 131 S.W.2d 206 
—Cude v. Vaughan, Civ.App., Ill 
S.W.2d 1155—B. F. Avery & Sons 
Plow Co. v. Mayfield, Civ.App., Ill 
S.W.2d 1134, error dismissed—Scott 
v. McKibban, Civ.App., 110 S.W.2d 
72, reversed on other grounds Mc- 
Kibhan v. Scott, 114 S.W.2d 213, 
131 Tex. 182, 115 A.L.R. 1421. 

Va.—Salyers v. Salyers, 45 S.E.2d 
481, 186 Va. 927. 
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or outcome of a criminal proceeding, 9 may gen- J erally be competent as witnesses therein, notwith- 


W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
685—Charleston Nat Bank v. 
Hulme, 188 S.E. 225, 117 W.Va. 
790. 

70 C.J. p 202 note 87, p 203 note 88, p 
206 note 20. 

Co-conspirator see Conspiracy § 29. 
Contents or value of baggage see 
supra § 129. 

Interested persons in actions by or 
against representatives, survivors, 
or successors in title or interest of 
persons deceased or incompetent 
see infra §§ 167—185. 

Parties in actions by or against rep¬ 
resentatives, survivors, or succes¬ 
sors in title or interest of persons 
deceased or incompetent see infra 
§ 146. 

Payment by party for expert testi¬ 
mony see supra § 73. 

Reward or other compensation see 
supra § 125. 

Right to call parties as witnesses see 
supra § 15. 

Statutes in practically all jurisdic¬ 
tions 

S.D.—McKay v. Brink, 275 N.W. 72, 
65 SID. 472. 

G-eneral policy as disclosed by stat¬ 
ute relating to competency of wit¬ 
nesses is to remove common-law dis¬ 
qualification of parties in interest to 
testify. 

S.D.—McKay v. Brink, supra—In re 
Golder’s Estate, 158 N.W. 734, 37 
S.D. 397. 

Interested or disinterested witness¬ 
es may testify. 

Wash.—Bradley v. S. L. Savidge, Inc., 
123 P.2d 780, 13 Wash.2d 28. 
Nature of interest 

“Interest” referred to in statute 
providing that no person offered as a 
witness shall be excluded from giv¬ 
ing evidence by reason of his “inter¬ 
est” in the event of the action, as a 
party thereto or otherwise, means a 
direct interest in the outcome of the 
litigation, and test is whether wit¬ 
ness will gain or lose by the direct 
legal operation and effect of the judg¬ 
ment. 

Wash.—State v. Robbins, 213 P.2d 
310, 35 Wash.2d 389. 

Direct testimony 

A party to an action is competent 
to give direct testimony on his own 
behalf. 

N.J.—Crothers v. Caroselli, 20 A.2d 
77, 126 N.J.Law 590. 

Probative value 

Fact that evidence as to equitable 
title of defendant corporation to 
property in question came from inter¬ 
ested witnesses did not militate 
against its probative value. 

Tex.—Alexander Co. v. First Nat. 
Bank, Civ.App., 123 S.W.2d 908. 

A partner is a competent witness 
and is not disqualified by interest to 


give direct testimony in court, sub¬ 
ject to cross-examination, as to the 
existence or nonexistence of a part¬ 
nership. 

Tenn.—Wyatt v. Brown, App., 281 S. 
W.2d 64. 

Corespondent in action for separation 

La.—Mouille v. Schutten, 183 So. 191, 
190 La. 841. 

9. U.S.—U. S. v. Schneiderman, D. 
C.Cal., 106 F.Supp. 906—U. S. v. 
Schuermann, 79 F.Supp. 247, af¬ 
firmed, C.A., 174 F.2d 397, certio¬ 
rari denied 70 S.Ct. 69, 338 U.S. 
831, 94 L.Ed. 505, rehearing denied 
70 S.Ct. 156, 338 U.S. 881, 94 L.Ed. 
541. 

Wolfson v. U. S., C.C.A.La., 101 F. 
430, certiorari denied 21 S.Ct 919, 
180 U.S. 637, 45 L.Ed. 710. 

Md.—Taylor v. State, 49 A.2d 787, 
187 Md. 306—Kinnard v. State, 38 
A.2d 92, 183 Md. 377. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

N.J.—State v. Spruill, 106 A.2d 278, 
16 N.J. 73. 

N.Y.—People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453. 

N.C.—State v. Bovender, 65 S.E.2d 
323, 233 N.C. 683—State v. Farrell, 
28 S.E.2d 560, 223 N.C. 804. 

Tenn.—Patterson v. State, 195 S.W. 
2d 26, 184 Tenn. 39—Rounds v. 
State, 106 S.W.2d 212, 171 Tenn. 
511. 

Va.—Elliott v. Commonwealth, 1 S.E. 
2d 273, 172 Va. 595. 

70 C.J. p 202 note 87 [b], p 203 note 

88 . 

Effect of conviction of crime on com¬ 
petency see supra §§ 65-68. 

Georgia statute see infra subdivision 
b of this section. 

Statute applicable in all criminal 
proceedings 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 L.Ed. 
1718. 

Aim or purpose of statute 

(1) Object of statute permitting 
an accused to testify as a witness 
in his own behalf was to benefit the 
accused. 

N.Y.—People v. Rakiec, 45 N.E.2d 812, 
289 N.Y. 306. 

(2) The clear aim of the passage of 
the laws was to abolish the rule 
which compelled accused to sit dumb 

j and to enable him, at his election, to 
give account of the facts and circum¬ 
stances incident to the charge he was 
forced to defend. 

Ala.—Broadway v. State, 60 So.2d 
697, 36 Ala.App. 542, reversed on 
other grounds 60 So.2d 701, 257 
Ala 414. 

(3) Purpose of the statute provid¬ 
ing that an accused person shall, at 
his own request, be a competent wit¬ 
ness was to abolish the rule which 
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compelled an accused person to sit 
dumb before his accusers and to en¬ 
able him at his election to give his 
version of the affair, to present facts, 
perhaps known to him alone, tending 
to show freedom from guilt, or to 
mitigate the offense made out, in 
many cases, by adversaries highly in¬ 
terested. 

Ala.—Turner v. State, 191 So. 396, 
238 Ala. 352. 

Constitutional right 

(1) Accused in criminal prosecu¬ 
tion has the constitutional right to 
testify in his own behalf. 

Cal.—People v. Steinfeld, 101 P.2d 89, 
38 C.A.2d 280. 

(2) Constitutional right of accused 
to be “heard by himself and coun¬ 
sel” includes right of accused to be 
sworn and to testify as witness. 
Okl.—Lowe v. State, 52 P.2d 115, 58 

Okl.Cr. 233. 

(3) Fact that accused was not in¬ 
formed that he had right to testify 
in his own defense would not result 
in denial of his constitutional right 
to testify even though his attorney 
advised him not to testify and did 
not introduce him as a witness. 

Ky.—Kinder v. Commonwealth, 269 
S.W.2d 212. 

If accused voluntarily takes stand, 

he may tell his own story and his de¬ 
fense on condition that he be cross- 
examined. 

U.S.—Yates v. U. S-, C.A.Cal„ 227 F. 
2d 844. 

Codefendants 

(1) The statute does not confine it¬ 
self to the trial of coindictees. 

Or.—State v. Broadhurst, 196 P.2d 
407, 184 Or. 178, certiorari denied 
69 S.Ct. 1046, 337 U.S. 906, 93 L.Ed. 
1718. 

(2) Under statute providing that 
accused shall at his own request be 
a competent witness, but not other¬ 
wise, provisions of the statute are 
personal to accused, and where coun¬ 
sel represents two accused, and one 
desires to testify, court must receive 
the testimony even though accused's 
counsel advises him not to testify. 
U.S—U. S. v. Haynes, D.C.Pa., 81 F. 

Supp. 63, affirmed, C.A., 173 F.2d 
223. 

(3) Testimony of accomplices and 
codefendants generally see Criminal 
Law §§ 786-815. 

Sheriff or deputy; assistant state’s 
attorney 

(1) In murder prosecution, sheriff’s 
testimony was not inadmissible mere¬ 
ly because the testimony was given 
by sheriff,* testimony which is other¬ 
wise competent and relevant is ad¬ 
missible whether given by an officer 
or a private citizen. 

Tex.—Smith v. State, 119 S.W.2d 1039, 
135 Tex.Cr. 327. 
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standing their interest, although the fact of interest 
may affect their credibility, as discussed infra §§ 
538-572; and this is true of a witness related to a 
party to the suit. 10 Exceptions as to actions by or 
against representatives, survivors, or successors in 
title or interest of persons deceased or incompetent 
are discussed infra §§ 132-251. 

These enabling statutes should, it has been held, 
receive a liberal construction i 11 but under other au¬ 
thority, a statute authorizing an accused in a criminal 
prosecution, if he so elects, to testify in his own 
behalf is derogatory of the common law, 12 and 
should receive strict construction, 13 but not such as 
will nullify the legislative intent 14 or deprive accused 
of his rights. 16 The statutes are enlarging and not 
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restraining and render no persons incompetent who 
were competent before their enactment; 10 on the 
other hand, they do not restore to competency per¬ 
sons who are disqualified for reasons other than 
interest as parties or otherwise. 17 

In the absence of a provision to the contrary, 1 * 
such statute will govern in any trial taking place 
after it goes into effect, although the action may 
have been commenced before that time; 19 and a 
party or interested person who is introduced as a 
witness stands in the same position, and is subject 
to the same rules, as any other witness. 20 

The modern rule has been applied in numerous 
types of actions ; 21 but a statute removing the dis- 


(2) Judicial or other connection 
with transaction see supra §§ 105- 
114. 

(3) In criminal prosecution, it was 
not error to permit assistant state's 
attorney and first deputy sheriff to 
testify, although they were interest¬ 
ed on the prosecution side, where ju¬ 
ry was properly instructed as to its 
right to consider such interest in 
evaluating- such testimony. 

Ill.—People v. Kosearas, 102 NT.E.2d 
634, 410 Ill. 456. 

(4) Prosecuting attorneys and as¬ 
sistants as witnesses generally see 
supra § 113. 

Informers 

U.S.—U, S. v. Dennis, C.A.N.Y., 183 
F.2d 201, affirmed 71 S.Ct. 857, 341 
U.S. 494, 95 L.Ed. 1137, rehearing 
denied 72 S.Ct. 20, 342 U.S. 842, 96 
D.Ed. 636. 

10. Mo —Newkirk v. City of Tipton, 
136 S.W.2d 147, 234 Mo.App. 920. 

Sons of plaintiff 

Tex.—Webb v. Van, Civ.App., 210 S. 
W.2d 877, reversed on other 
grounds 215 S.W.2d 151, 147 Tex. 
299. 

11 . Vt.—In re Bugbee's Will, 102 A. 
484. 92 Vt. 175. 

12 . Idaho.—State v. Branch, 164 P. 
2d 182. 66 Idaho 528. 

13. Idaho.—State v. Branch, supra. 

14. Idaho.—State v. Branch, supra. 

15. Idaho.—State v. Branch, supra. 

16. W.Va.—In re Fox’ Estate, 48 S.E. 
2d 1, 131 W.Va. 429, 7 A.L,.R.2d 1— 
Charleston Nat. Bank v. Hulme, 188 
S.E. 225, 117 W.Va. 790. 

70 C.J. p 204 note 91. 

“The act enlarges the competency 
of witnesses so that, with the excep¬ 
tions as therein limited, all persons 
may testify in an action." 

Ill.—Combs v. Younge, 281 Ill. App. 
339, 342. 

“This ... is a qualifying and 
not a disqualifying statute. It is 
remedial and not restrictive in its 
nature. Its evident purpose is to give 


courts and juries, as well as parties, 
the right to have testimony which 
had been withheld from their consid¬ 
eration by the rules of the common 
law, and not to withhold such evi¬ 
dential aid as had theretofore been 
available.’’ 

Mo.—Darnell v. Darnell, 174 S.W.2d 
812, 816, 149 A.L.R. 1125—Signaigo 
v. Signaigo, 205 S.W. 23, 30. 

17. W.Va.—In re Fox’ Estate, 48 S.E. 
2d 1, 131 W.Va 429, 7 A.L.R.2d 1. 

70 C.J. p 204 note 92. 

18. U.S.—Good v. Martin, Colo., 95 U. 
S. 90, 24 L.Ed. 341. 

70 C.J. p 204 note 93. 

19. Ga.—Morris v. Stanford, 199 S. 
E. 773, 58 GaApp. 726. 

70 C.J. p 204 note 94. 

20. N.Y.—People v. Shapiro, 126 N. 
E.2d 559, 308 N.Y. 453. 

N.C.—State v. Farrell, 28 S.E.2d 560, 
223 N.C. 804—State v. Auston, 25 
S.E.2d 613, 223 N.C. 203—State v. 
McKinnon, 25 S.E.2d 606, 223 N.C. 
160—State v. Jordan, 177 S.E. 333, 
207 N.C. 460—State v. Wilcox, 175 
S.E. 122, 206 N.C. 691—State v. 
Griffin, 160 S.E. 826, 201 N.C. 541- 
State v. Efler, 85 N.C. 585. 

70 C.J. p 204 note 95. 

"A party to a cause . . • [as] 

a witness in his own behalf . . . 

is subject to all the rules and regula¬ 
tions applying to any other witness 
and is likewise entitled to all the 
privileges and rights which may be 
invoked by any other witness." 

Fla.—Storm v. Houghton, 24 So.2d 
519, 520, 156 Fla 793. 

Judgment of testimony of accused 
The testimony of accused in a 
criminal case must be judged in the 
same way as that of any other wit¬ 
ness. 

U.S.—U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 906. 

Right to courtesy and consideration 
Accused in criminal prosecution is 
entitled to the same courtesy and 
consideration from trial judge as any 
other witness. 


Cal.—People v. Steinfeld, 101 P.2d 89, 
38 C.A.2d 280. 

Position not that of Interested wit¬ 
ness 

Statute providing that an accused 
is, if he chooses to testify, “a com¬ 
petent witness," means that he shall 
occupy the same position as any oth¬ 
er witness, and not simply that of 
any interested witness. 

N.C.—State v. Dee, 199 S.E. 730, 214 
N.C. 509. 

21, N.C.—State v. McIntosh, 64 N.C. 
607. 

Pa.—In re Myers’ Estate, Orph., 28 
North.Co. 246. 

70 C.J. p 204 note 96—29 C.J. p 8 note 
18 [g]. 

Rule in admiralty see Admiralty 
§ 137. 

Election contest 

Tex.—Gonzalez v. Rodriguez, Civ. 
App., 270 S.W.2d 440, error dismiss¬ 
ed—Guerra v. First State Bank & 
Trust Co. of Rio Grande City, Civ. 
App., 270 S.W.2d 440, refused no re¬ 
versible error. 

Co-makers of a note are competent 
witnesses to any fact within their 
knowledge in action thereon. 

Tenn.—War Finance Corporation v. 
Ready, 2 Tenn.App. 61. 

In replevin action, plaintiff is a 
competent witness in his own behalf 
and may testify to the facts concern¬ 
ing his title and right to possession 
of the property involved. 

Okl.—Smith v. Bogart, 107 P.2d 173, 
188 Okl. 176. 

Actions involving land 

(1) Broker's action for commis¬ 
sions on sale of realty. 

N.M.—Valdez v. Salazar, 107 P.2d 
862, 45 N.M. 1. 

(2) Suit to adjudge title to and 
partition real estate. 

Mo.—Fullerton v. Fullerton, 132 S. 
W.2d 966, 345 Mo. 216. 

(3) Suit to reform a deed. 

N.H.—Chabot v. Shiner, 61 A.2d 791, 

95 N.H, 252. 
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qualification of interest in civil actions does not 
apply to proceedings which are essentially criminal 
in their nature. 22 The fact that the witness has been 
promised freedom from prosecution for the crime 
involved in the proceeding does not affect his com¬ 
petency. 23 

Testimony in person; deposition . A statute em¬ 
powering parties to be witnesses is not to be con¬ 
strued as meaning that a party may be a competent 
witness only if he testifies in person; 24 so, a party 
conforming to the deposition statutes may obtain a 
commission to take his own deposition. 26 

b. Particular Statutes Construed 

A number of the statutes removing interest as a 
disqualification of witnesses have been construed or ap¬ 
plied according to particular circumstances presented for 
adjudication. 

Under a statute precluding one party from testify¬ 
ing where the other party is for any reason incom¬ 
petent, it has been held that one party cannot testify 
when the others are incompetent because of a hus¬ 
band and wife relationship, 26 or are incompetent be¬ 
cause the action involves transactions with deceased 
persons, 27 but a corporation, although physically 
unable to testify in its aggregate capacity, is not 
legally incapacitated from testifying through its 
officers and agents, and, in an action against it by an 
individual, cannot object to the testimony of the 
opposite party because of the provisions of the stat¬ 
ute. 28 Under a statute providing that a bona fide 
“release or extinguishment” of a witness’ interest 
will qualify him to testify, it has been held that a 


witness who has made a bona fide assignment of 
his interest in the subject matter is competent. 29 
Under a statute qualifying the complainant or peti¬ 
tioner in any equitable action or proceeding to dis¬ 
prove so much of the defendant’s answer as may be 
responsive to the allegations contained in the com¬ 
plaint or petition, it has been held that the com¬ 
plainant’s testimony must be limited to disproving so 
much of the defendant’s answer as is responsive to 
the petition. 30 A statute permitting a person ac¬ 
cused of crime to be a witness in his own behalf 
does not violate a constitutional provision that no 
person can be compelled to be a witness against 
himself. 31 

Alibi statute . A statute requiring an accused rely¬ 
ing on an alibi to serve and file, on demand, a bill 
of particulars as to such alibi does not show a legis¬ 
lative intention to defeat the main purpose and ob¬ 
ject of a statute permitting an accused to testify, 32 
and does not repeal the latter statute. 33 

Defense of usury . An affidavit of belief is not 
proof under a statute providing that when a defend¬ 
ant pleads, or gives notice of, the defense of usury 
and verifies the truth of his plea or notice by affi¬ 
davit, he may call and examine plaintiff as a wit¬ 
ness to prove the usury. 34 

Time of testifying. A statute providing that no 
person shall testify for himself in chief in an ordi¬ 
nary action after introducing other testimony for 
himself in chief, or in an equitable action after tak¬ 
ing other testimony for himself in chief, is not to 
be literally applied in all cases ; 36 it is a rule of prac- 


(4) In an action in which title to 
land was involved, a witness who was 
liable over on the covenant in his 
deed to defendant was not incompe¬ 
tent to testify. 

Ark.—Howell v. Simpson, 228 S.W.2d 
40, 216 Ark. 873. 

Actions involvingr wills 

(1) Will contest. 

Ala.—Barker v. Bell, 46 Ala. 216. 

Ark.—Zambie v. Namour, 132 S.W.2d 
390, 198 Ark. 1104. 

70 C.J. p 206 note 20 [a]. 

(2) A beneficiary is competent to 
establish contents of a lost will. 

Mo.—Wright v. McDonald, 233 S.W. 

2d 19, 361 Mo. 1. 

(3) Proponent and principal bene¬ 
ficiary held competent to testify to 
execution of will and did not forfeit 
his legacy by so testifying. 

Tex.—Short v. Short, Civ.App., 67 S. 
W.2d 425. 

Value of services rendered 

Fact that witness is a party and 
personally interested in establishing 


value of services rendered does not 

disqualify him from testifying as to 

such value. 

N.Y.—Harris Structural Steel Co. v. 
Chapman, 295 N.Y.S. 443, 162 Misc. 
709. 

22. N.Y.—Patterson v. People, 46 
Barb. 625. 

70 C.J. p 205 note 97. 

23. Mo.—Day v. Lusk, 219 S.W. 597. 

24. R.I.—Rabinowitz v. Bayliss, 72 
A.2d 668, 76 R.I. 479. 

25. R.L—Rabinowitz v. Bayliss, su¬ 
pra. 

Admissibility of depositions in evi¬ 
dence generally see Depositions §§ 
89-95. 

Statute as to time of testifying as 
affecting depositions see infra sub¬ 
division b of this section. 

26. N.J.—Yetman v. Dey, 33 N.J.Law 
32. 

70 C.J. p 205 note 2. 

Competency of spouses as witnesses 
for or against each other see supra 
S§ 75-104. 


27. Va.—Ginter v. Breeden, 19 S.E. 
656, 90 Va. 565. 

28. N.J.—North Hudson County R. 
Co. v. May, 5 A. 276, 48 N.J.Law 
401. 

29. TJ.S.—Alexander v. Fidelity 

Trust Co., D.C.Pa., 238 F. 938, re¬ 
versed on other grounds 243 F. 162, 
156 C.C.A. 28. 

Rule at common law see supra § 128. 

30. N.J.—Connors v. Murphy, 134 A 
681. 100 N.J.Eq. 280, 53 AL.R. 1115. 

31. N.Y.—People v. Courtney, 94 N. 
Y. 490, 1 N.Y.Cr. 573. 

32. N.Y.—People v. Rakiec, 45 N.E. 
2d 812, 289 N.Y. 306. 

33. N.Y.—People v. Rakiec, 23 N.Y. 
S.2d 607, 260 App.Div. 452, affirmed 
45 N.E.2d 812, 289 N.Y. 306. 

34. N.Y.—Kingsland v. Cowman, 5 
Hill 608. 

35- Ky.—Davis v. Kimberlain, 221 
S.W. 226, 188 Ky. 147. 
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tice, 36 not of right. 37 This provision applies to evi- examining them on new matter not brought out in 

dence in chief and not to evidence in rebuttal. 38 direct examination. 46 In a will contest, it has been 

It applies to a defendant who testifies nominally held that a judgment will not be reversed on the 

for a codefendant, whose defense to the suit is the ground that a certain interested witness should have 

same as his own, 39 and to defendant in a suit to testified in chief before the other disinterested wit- 

cancel an allegedly fraudulent conveyance. 40 How- nesses had testified, particularly where it appears 

ever, it does not apply to a stockholder, 41 officer, 42 that his testimony was merely cumulative, and, if 

or agent 43 of a corporation which is a party to the left out of the case, could not have affected the re¬ 
suit, or to a person acting as the next friend of suit. 47 The application of this statute, or related 

plaintiff ; 44 nor, where the children of a grantor’s statutes, to depositions is discussed in the note. 48 

first wife seek to set aside a conveyance to the Jn Georgi(lj under the statuteS( it has been hdd 
second wife, does the provision apply to the second that a party t0 a suit is not ren d e red incompetent to 
wife’s daughter who was made a party defendant give testimony therein unless such party falls with- 
nor does it prohibit one from testifying for him- i n some exception in the code, 49 and that a party 

self in chief in an ordinary action after having is incompetent where the action is instituted in con- 

made the other party’s witnesses his own by cross- sequence of adultery. 50 In a provision that where 


36. Ky.—Davis v. Kimberlain, supra 
—Barkley v. Bradford, 38 S.W. 432, 1 
100 Ky. 304, 18 Ky.L. 725. 

The object of the provision, is to 
prevent the temptation to a party to 
commit perjury in order to corrobo¬ 
rate the testimony of his witnesses 
or to supply defects or omissions in 
their statements. 

Ky.—Hendricks v. Garrett, 10 Ky.Op. 
547. 

37. Ky.—Davis v. Kimberlain, 221 S. 
W. 22G, 188 Ky. 147—Barkley v. 
Bradford, 38 S.W. 432, 100 Ky. 304, 
18 Ky.L. 725. 

38. Ky.—Turner’s Adm’r v. Ward, 
256 S.W 389, 201 Ky. 295. 

70 C.J. p 206 note 15. 

39. Ky.—American Wire-Hail Co. v. 
Bayless, 15 SW. 10, 91 Ky. 94, 12 
Ky.L. 694. 

40. Ky.—Hamilton v. Cunningham, 
217 S.W. 924, 186 Ky. 570. 

41- Ky.—Johnson v. Mutual Ben. 
Health & Acc. Ass’n, 229 S.W.2d 
758, 312 Ky. 776. 

70 C.J. p 205 note 12. 

42. Ky.—Johnson v. Mutual Ben. 
Health & Acc. Ass’n, supra. 

43. Ky.—Johnson v. Mutual Ben. 
Health & Acc. Ass’n, supra. 

44. Ky.—Park Circuit & Realty Co. 
v. Coulter, 24 S.W.2d 942, 233 Ky. 1. 

45. Ky.—Scherzinger v. Scherzinger, 
132 S.W.2d 537, 280 Ky. 44. 

46. Ky.—Continental Ins. Co. v. 
Ford, 131 S.W. 189, 140 Ky. 406. 

70 C.J. p 206 note 13. 

47- Ky.—Morris v. Morton’s Ex’rs, 
20 S.W. 287, 14 Ky.L. 360. 

48. Admissibility of depositions in 
evidence generally see Depositions 
§§ 89-95. 

Equitable or ordinary action 

In an equitable action, a party can¬ 
not give his deposition in chief after 
lie has taken the depositions of other 


witnesses in chief; but in an ordi¬ 
nary action, as for personal injuries, 
a party is not disqualified from tes¬ 
tifying by merely taking the deposi¬ 
tions of other witnesses in chief, and 
he must go further, to be disqualified, 
and introduce the testimony by read¬ 
ing the depositions. 

Ky.—Louisville & N. R. Co. v. Wil¬ 
liams, 217 S.W. 915, 186 Ky. 680. 

Irregularity as not prejudicial 

(1) Fact that defendant in equita¬ 
ble action secured deposition of his 
witness before defendant's own depo¬ 
sition was taken did not preclude 
consideration of defendant's deposi¬ 
tion, notwithstanding statute, where 
plaintiff's exception to witness’ depo¬ 
sition related to matters concerning 
which defendant did not testify, and 
plaintiff was not prejudiced in sub¬ 
stantial rights by the irregularity in 
the order of taking the depositions; 
the statute will not be enforced un¬ 
less it affirmatively appears that the 
party complaining of the irregularity 
in taking deposition of opposing par¬ 
ty’s witness before deposition of op¬ 
posing party is taken was thereby 
prejudiced in substantial rights. 

Ky.—Daniel v. Powell, 199 S.W.2d 
715, 304 Ky. 52. 

Deposition of witness on different 
matter 

(1) Deposition of party in equita¬ 
ble action is competent, although be¬ 
fore testifying he had taken depo¬ 
sition of witness on entirely different 
matter. 

Ky.—Head’s Adm’x v. Commonwealth, 
for Use and Benefit of Dawson, 72 
S.W.2d 60, 254 Ky. 687. 

(2) Rule enunciated by the statute 
is at most merely a rule of practice, 
designed to prevent a party from sup¬ 
plying deficiencies by his own testi¬ 
mony; and, even though defendant 
took the deposition of county clerk 
before taking his own deposition, his 
deposition should be considered, 
where the two depositions related to 
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different matters, that of the clerk 
going to the acknowledgment of the 
deed under which plaintiff claimed, 
and that of defendant going to the 
question as to his knowledge of plain¬ 
tiff’s claim. 

Ky.—Davis v. Kimberlain, 221 S.W. 

226, 188 Ky. 147. 

Withdrawal of depositions 

Statute is not violated so as to pre¬ 
vent a party from testifying, where 
he has taken the depositions of other 
witnesses before giving his own, but 
withdraws the depositions taken be¬ 
fore his own and does not offer such 
depositions in evidence. 

Ky.—Hendricks v. Garrett, 10 Ky.Op. 
547. 

Deposition held properly admitted 

(1) Allowing the reading of a depo¬ 
sition after testimony in chief had 
been taken and the opposing party 
had taken proof in chief held not er¬ 
ror, Clv.Code Prac. § 317 not sup¬ 
porting contention and sections 586 
and 587, as cited, having no applica¬ 
tion. 

Ky.—Gray v. Gray, 248 S.W. 172, 197 
Ky. 777. 

(2) Other circumstances. 

Ky.—Davis v. Woods, 115 S.W.2d 
1043, 273 Ky. 210. 

49. Ga.—Myers v. Phillips, 29 S.E. 
2d 700, 197 Ga. 536. 

Breach of marriage promise 

(1) Before the passage of the act 
of 1935, Ga.L.1935, p. 120, Code § 38- 
1606, neither party to a suit for 
breach of promise was competent to 
testify in the case. 

Ga.—Graves v. Rivers, 51 S.E. 318, 
123 Ga. 224. 

(2) Fact that statute made the par¬ 
ties competent as witnesses. 

Ga.—Morris v. Stanford, 199 S.E. 773, 
58 Ga.App. 726. 

50. Ga. — Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R. 488. 

70 C.J. p 206 note 18. 
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a person not a party, but interested in the result 
of the suit, shall be offered as a witness, he shall 
not be competent to testify if as a party to the 
cause he would for any reason be incompetent, the 
interest referred to is a legal or pecuniary interest 
in the outcome of the suit. 51 The words “in con¬ 
sequence” in the statute apply to initiatory as well 
as to the proximate cause of the suit. 52 The stat¬ 
utory provision as to admissions of defendants in 
fieri facias cases has no bearing on the competency 
of a defendant in a fieri facias case as a witness. 53 

Under the statute providing that no person who 
in any criminal proceeding is charged with the 


WITNESSED §§ 131-132 

commission of any indictable offense, or any offense 
punishable on summary conviction, is competent to 
give evidence for or against himself, it has been 
held that accused in a criminal case, while he is not 
a competent witness in the case, 54 and cannot be 
placed under oath, 55 may make a statement to the 
jury, in his own behalf, not under oath, 56 and if he 
consents thereto he may be cross-examined not 
under oath. 57 

An accused seeking to have the case against him 
continued is competent to give evidence in his own 
behalf with respect to such continuance. 58 


C. ACTIONS BY OR AGAINST REPRESENTATIVES, SURVIVORS, OR SUCCESSORS 
IN TITLE, OR INTEREST OF PERSONS DECEASED OR INCOMPETENT 

1. In General 


§ 132. In General 

a. General considerations 

b. Purpose of statutes 

c. Construction and application of stat¬ 

utes generally 

d. Statutory limitations or exceptions 

a. General Considerations 

The restrictions imposed on the statutory rule of 
competency by statutes restricting the competency, as 
witnesses, of parties and interested persons in actions by 
or against representatives, survivors, or successors in 


title or interest of persons deceased or incompetent apply 
only if all the statutory conditions or elements concur. 

A disqualification as to testimony with respect to 
acts or transactions of persons deceased or incompe¬ 
tent, independent of, and in addition to, the dis¬ 
qualification for interest, has been said by some au¬ 
thorities to have existed at common law; 59 but 
other authority is to the contrary. 60 Leaving the 
situation at common law out of consideration, the 
statutory rule that parties and interested persons 
are competent witnesses, as discussed supra § 131, is 
subject to an exception 61 which is almost as gen- 


51. Ga.—Fortner v. McCorkle, 50 S. 
E.2d 250, 78 Ga.App. 76. 

52. Ga.—Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R. 488. 

53. Ga.—Stewart v. Blalock-McCol- 
lum-Roberts Co., 76 S.E. 573, 139 
Ga. 44. 

Cornelia Bank v. Taylor, 140 S.E. 

901, 37 Ga.App. 538. 

54. Ga.—McKibben v. State, 82 S.E. 
2d 148, 90 Ga.App. 8. 

70 C.J. p 206 note 25. 

Common-law rule not changed 

(1) Common-law rule that accused 
could not be a witness for himself 
has not been changed in Georgia, not¬ 
withstanding statute authorizing in¬ 
terested persons to give evidence but 
expressly excepting accuseds in crim¬ 
inal proceedings. 

Ga.—Roberts v. State, 5 S.E.2d 340, 
189 Ga. 36. 

(2) Common-law rule generally see 
supra § 129. 

55. Ga.—Porch v. State, 63 S.E.2d 

902, 207 Ga. 645, certiorari denied 
71 S.Ct 1005, 341 U.S. 954, 95 L.Ed. 
1376, rehearing denied 72 S.Ct. 24, 
342 U.S. 842, 96 L.Ed. 636. 

Provision not subject to waiver 
Statutory provision denying ac¬ 
cused the right to be put under oath 


is binding on both the state and ac¬ 
cused, and can be waived by neither. 
Ga.—Roberts v. State, 5 S.E.2d 340, 
189 Ga. 36. 

56. Ga.—Wilson v. State, 75 S.E. 619, 
138 Ga. 489, answers conformed to 
75 S.E. 671, 11 Ga.App. 449. 

King v. State, 99 S.E. 784, 24 Ga. 
App. 49. 

Statement by accused generally see 
Criminal Law § 1026. 

57. Ga.—King v. State, supra. 
Cross-examination of accused gener¬ 
ally see infra § 369. 

Bight to be cross-examined held not 
denied 

Ga.—Porch v. State, 63 S.E.2d 902, 
207 Ga. 645, certiorari denied 71 
S.Ct. 1005, 341 U.S. 954, 95 L.Ed. 
1376, rehearing denied 72 S.Ct. 24, 
342 U.S. 842, 96 L.Ed. 636. 

Attack on motive 

While the state has the right to re¬ 
fuse to cross-examine accused, it may 
not, in so doing, impute bad motives 
for his offer to be cross-examined. 

Ga.—McKibben v. State, 82 S.E.2d 
148, 90 Ga.App. 8. 

58. Ga.—Thomas v. State, 58 S.E.2d 
213, 81 Ga.App. 59. 

59. Mo.—Hach v. Rollins, 59 S.W. 
232, 158 Mo. 182. 

70 C.J. p 206 note 26. 
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60. Okl.—Berry v. Janeway, 245 P.2d 
71, 73, 206 Okl. 555. 

"All such inhibitions are statu¬ 
tory.” 

Okl.—Berry v. Janeway. supra. 

61. Fla.—Fields v. Fields, 191 So. 
827, 140 Fla. 323—Fields v. Fields, 

191 So. 512, 140 Fla. 269—Rich v. 
Hunter, 185 So. 141, 135 Fla. 309. 

Ga.—Barbre v. Barbre, 15 S.E. 2d 489, 

192 Ga. 385. 

Miss.—Shepherd v. Johnston, 28 So. 

2d 661, 201 Miss. 99. 

Mo.—Darnell v. Darnell, 174 S.W.2d 
812, 149 A.L.R. 112*5. 

N.J.—Hollister v. Fiedler, 111 A. 2d 57, 
17 N.J. 239. 

Ohio.—Smith v. Barrick, 85 N.E.2d 
101, 151 Ohio St 201, 8 A.L.R.2d 
1087—In re Butler’s Estate, 28 N.E. 
2d 186, 137 Ohio St. 96. 

Pa.—Hosack v. Wassell, Com.Pl., 18 
Wash.Co. 42. 

Tenn.—Savage v. Savage, 4 Tenn.App. 
277. 

Tex.—Ragsdale v. Ragsdale, 179 S.W. 
2d 291, 142 Tex. 476. 

Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, refused no re¬ 
versible error—Sheffield v. Leech, 
Civ.App., 221 S.W.2d 789. 

"[The statute] is an exception to 
the general rule of competency, hav¬ 
ing been originally a proviso in an 
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eral as the rule itself, 62 for many statutes, commonly 
known as the dead man statutes, impose restrictions 
on the competency of parties and interested persons 
in actions by or against representatives, survivors, 
or successors in title or interest of persons deceased 
or incompetent, 63 although the statutes vary con¬ 
siderably, 64 in material aspects, 66 the degree of in¬ 
hibition on such testimony varying in the several 
states. 66 Such a statute has been called a vestigial 
remainder of the common-law rule that a pecuniary 
interest renders the testimony of a witness incom¬ 
petent. 67 

In jurisdictions where the common law is said to 
have imposed a similar restriction, as first above 
stated, the statutes removing the disqualification for 
interest do not affect the independent disqualification 
where conduct of persons deceased or incompetent 
is involved, 68 while the statutes elsewhere with re¬ 
spect to transactions with persons deceased or in¬ 
competent counteract any competency which might 
otherwise arise by the removal of the disqualification 
for interest 69 and the statutes removing that dis¬ 
qualification are inapplicable to testimony of such 
transactions. 70 


97 C.J.S. 

Where one of the parties is dead or incompetent, 
the other party stands with respect to testifying 
precisely as he would have stood if the statute al¬ 
lowing parties and interested persons to testify had 
never been enacted, 71 so that, under the view that 
the restriction with respect to transactions with, or 
communications by, persons deceased or incompetent 
is of statutory creation, in any case where, at com¬ 
mon law, a party to the suit could have testified, 
he may still testify notwithstanding the death of the 
other party to the transaction, contract, or cause 
of action, 72 while, on the other hand, in any case 
where such party could not have testified, he is sim¬ 
ilarly incompetent under the statutes. 73 Where, at 
common law, the competency or incompetency of the 
witness or testimony was a discretionary matter 
with the trial court, it remains within the discre¬ 
tion of the court under the statutes; 74 but, where 
the disqualification is regarded as one existing at 
common law independent of the disqualification for 
interest, as first above stated, he may not testify, 
although he comes within some of the exceptions to 
the common-law disqualification for interest and 
would not have been prevented by it from doing 
so. 75 


act having for its object the removal 
and not the creation of disqualifica¬ 
tion." 

Vt.—Proulx v. Parrow, 56 A.2d 623, 
626, 115 Vt. 232. 

"The rule is that a witness is com¬ 
petent to testify in his own behalf as 
against his adversary. His disquali¬ 
fication to testify is the exception to 
the rule." 

Okl.—Gilmore, Gardner & Kirk Oil 
Co. v. Harvel, 258 P.2d 632, 634, 208 
Okl. 664—Ogle v. Oklahoma City 
Horse & Mule Commission Co., 47 
P.2d 130, 173 Okl. 34. 

Exception purely statutory 
Tex.—Combs v. Howard, Civ.App., 131 
S.W.2d 206. 

Common-law rule unchanged 

As to such exception, the common- 
law rule remains unchanged. 

W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
685. 

Xnoompetency as exception to rule 

Since the effective date of the stat¬ 
ute, competency of witnesses is the 
rule, incompetency the exception. 

Pa.—Heere v. Taylor Hose Co. No. 1, 
99 Pa.Super. 561. 

Singer v. Singer, 49 Fa.Dist. & 
Co. 392, 54 Dauph.Co. 353. 

GelbartK v. Moore, Com.Pl., 29 
Del.Co. 68. 

€2> Puerto Rico.—Wilcox v. Axtmay- 
er, 23 Puerto Rico 319. 

70 C.J. p 206 note 28. 

"Practically all the states have 
statutes intended to accomplish the 
same general purpose." 


Tenn.—Baker v. Baker, 142 S.W.2d 
737, 744, 24 Tenn.App. 220. 

All Jurisdictions 

Tenn.—Newman v. Tipton, 234 S.W.2d 
994, 191 Tenn. 46. 

MoBt states have a dead man’s stat¬ 
ute. 

Mont.—Cox v. Williamson, 227 P.2d 
614, 124 Mont. 512. 

Okl.—Berry v. Janeway, 245 P.2d 71, 
206 Okl. 555. 

63, TJ.S.— Corpus Juris cited in Fox 
v. Rothensies, C.C.A.Pa., 115 F.2d 
42, 43. 

Ga.—Barbre v. Barbre, 15 S.E.2d 489, 
192 Ga. 385. 

70 C.J. p 206 note 29. 

Enabling statutes 

(1) Missouri death statute is an 
enabling, and not a disabling, statute, 
and superseded the common law to 
the extent of its terms. 

U.S.—Becker v. Buder, D.C.Mo., 88 F. 
Supp. 609, motion overruled 88 F. 
Supp. 616, affirmed, C.A., 185 F.2d 
311. 

(2) Evidence Act of 1887 with re¬ 
spect to competency of surviving or 
remaining parties to a thing or con¬ 
tract in action where any party to the 
thing or contract is dead is an en¬ 
abling statute. 

Pa.—In re Groome's Estate, 11 A.2d 
271, 337 Pa. 250. 

64. Okl.—Berry v. Jane way, 245 P. 
2d 71, 206 Okl. 555. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 
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65. Tenn.—Baker v. Baker, supra. 

66. Okl.—Berry v. Janeway, 245 P.2d 
71, 206 Okl. 555. 

67. Tex.—Kamp v. Hargis Bldg. 
Co., Civ.App., 238 S.W.2d 277, re¬ 
fused no reversible error. 

68. Mo.—Hach v. Rollins, 59 S.W. 
232, 158 Mo. 182—Curd v. Brown, 
49 S.W. 990, 148 Mo. 82. 

69. Iowa.—Schmid v. Kreismer, 31 
Iowa 479. 

70. Pa.—Harnish v. Herr, 98 Pa. 

6 . 

In re Knabb's Estate, 1 Leg. 
Chron. 337. 

71. Fla.—Catlett v. Chestnut, 146 
So. 241, 107 Fla. 498. 

70 C.J. p 207 note 35. 

72. Pa.—In re Groome’s Estate, 11 
A.2d 271, 337 Pa. 250. 

70 C.J. p 207 note 37. 

73. Me.—Haswell v. Walker, 104 A. 
810, 117 Me. 427. 

70 C.J. p 207 note 38. 

74. N.H.—English v. Porter, 63 N. 
H. 206. 

70 C.J. p 207 note 39. 

Determination of competency of wit¬ 
nesses under dead man’s statutes 
see infra § 251. 

Discretion of court in general to 
require witnesses to testify see 
infra § 144. 

75. Mo.—Hach v. Rollins, 59 S.W. 
232, 158 Mo. 182. 

70 C.J. p 208 note 41. 
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In order to give rise to the disqualification, the 
death, 76 incompetency, 77 or lunacy 78 of the person 
to whose statements or conduct the testimony relates 
is an essential element, and must appear in a legal 
way, to afford a basis for the disqualification. 
Where the disqualification involved is statutory, in¬ 
competency exists only in the cases referred to 
in the statutes ; 79 and whether or not a witness or 
testimony offered is competent depends on the 
construction given the relevant statutory provi¬ 
sions. 80 

It is necessary to the determination of competency 
under the statutes to consider the objects of the 
suit, the position of the parties to it, and the nature 
of the proposed testimony, 81 for the rule under 
discussion does not render any evidence as such in¬ 
competent, but merely precludes proof of certain 
matters by particular witnesses as against certain 
parties ; 82 the statute does not go so far as to ren¬ 
der a party within its terms absolutely incompetent 
as a witness. 83 However, the competency of such 
evidence is not to be determined on the basis of the 
kind and character of relief sought, 84 but rather 
on what the statement itself pertains to. 85 

Assuming that the action or proceeding is one in 
which the statutes under discussion are applicable, 
as discussed infra §§ 132-143, three elements must 
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concur in order to exclude testimony: (1) The wit¬ 
ness must belong to a class which the statute renders 
incompetent, as discussed infra §§ 145-203; (2) the 
party against whom the testimony is offered must 
belong to a class protected by the statute, infra §§ 
204-214; and (3) the testimony itself must be of a 
nature forbidden by the statute, infra §§ 215(1)- 
230; and unless all the statutory conditions or ele¬ 
ments concur, the testimony should not be exclud¬ 
ed. 86 In the separate discussion of each element 
which follows, infra §§ 145-230, it is assumed that 
the elements not directly under discussion are 
present. It is the situation at the time of testifying, 
or seeking to testify, that determines competency. 87 

Where testimony may be considered in either of 
two aspects, in only one of which it would be incom¬ 
petent, it is proper to receive it. 88 

No inference of the justice of a claim against a 
decedent's estate is warranted merely by the fact 
that claimant, by virtue of statutes of the type under 
consideration, is rendered incompetent to testify with 
reference to it. 89 

Constitutionality . The constitutionality of statu¬ 
tory disqualifications of the type under considera¬ 
tion has been sustained; 90 thus, such statutes are not 
bad under a constitutional provision guaranteeing 
the right to use as a witness any person not disqual- 


76. IncL—Hodgson v. Jeffries, 52 
Ind. 334. 

70 C.J. p 208 note 42. 

77. IoWa.—P ere ival-Porter Co. v. 
Oaks, 106 N.W. 626, 130 Iowa 212. 

70 C.J. p 208 note 43. 

78. Pa.—Yacabonis v. Chiakas, 101 
A.2d 690, 376 Pa. 247. 

An. adjudication of incompetency 
is not an adjudication of lunacy 
within the meaning of the statute. 
Pa—Yacabonis v. Chiakas, supra 

79. U.S.—Goodwin v. Fox, III., 9 S. 
Ct. 367, 129 U.S. 601, 32 L.Ed. 805. 

70 C.J. p 208 note 44. 

80. Iowa—Leasman v. Nicolson, 13 
N.W. 289, 12 N.W. 270, 59 Iowa 
259. 

70 C.J. p 208 note 45. 

Construction and application of stat¬ 
utes generally see infra subdivi¬ 
sion c of this section. 

81- N.J.—Thompson v. West, 40 A. 

197, 56 N.J.Eq. 660. 

Tex,—Clark v, Briley, Civ.App., 193 
S.W. 419. 

82. Iowa—Enabnit v. Hanson, 292 
N.W. 181, 228 Iowa 470—Schleuter 
v. Reinking, 178 N.W. 337, 189 
Iowa 452—Campbell v. Collins, 110 
N.W. 435, 133 Iowa 152. 

Okl.—Williams v. Joins, 126 P. 1013, 
34 OkL 733. 


S.C.—Riddle v. George, 187 S.E. 524, 
181 S.C. 360. 

70 C.J. p 209 note 56. 

Effect of statutes on admissibility 
of documentary evidence see infra 
§ 227 (7). 

“Under the Act, the reason for 
rejection of the testimony neces¬ 
sarily is the incompetency of the 
person, not the testimony.** 

Pa—Balia v. Sladek, 112 A. 2d 156, 
160, 381 Pa 85. 

“The inhibition of the statute goes 
to the competency of witness to 
testify, and not to the competency 
of the evidence of such witness." 
Okl.—Harts ell v. Davis, 53 P.2d 264, 
265, 175 Okl. 446—Hartsell v. Da¬ 
vis, 63 P.2d 261, 175 Okl. 446. 

Nature of objection 

(1) However, it has been held that 
the tendency to be less technical in 
the construction of the rules of 
adjective law might well be extend¬ 
ed so that when an objection is made 
to a witness under the statute, the 
objection will not be limited to the 
witness solely, but will be consid¬ 
ered to be directed against both the 
competency of the witness and the 
competency of the testimony. 

N.Y.—In re Gollhofer’s Estate, 111 
N.Y.S.2d 831. 

(2) Objections and determination 
i thereof see infra §§ 246—251. 
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83. Ark.—Houston v. Carson, 244 S. 
W.2d 151, 219 Ark. 665. 

84. U.S.—Niles v. Luttrell, D.C.Ky., 
61 F.Supp. 778. 

85. U.S.—Niles v. Duttrell, supra. 

86. Okl.—Gilmore, Gardner & Kirk 
Oil Co. v. Harvel, 258 P.2d 632, 
208 OkL 664—Ogle v. Oklahoma 
City Horse and Mule Commission 
Co., 47 P.2d 130, 173 Okl. 34. 

Pa.—Glass v. Walters, 86 Pa.Dish & 
Co. 295, 67 York Leg.Rec. 58. 

Gelbarth v. Moore, Com.Pl., 29 
Del.Co. 68. 

Tex.—Scott v. McKibban, Civ.App., 
110 S.W.2d 72, reversed on other 
grounds McKibban v. Scott, 114 S. 
W.2d 213, 131 Tex. 182, 15 A.L.R. 
1421. 

70 C.J. p 210 note 61. 

87. Pa.—In re Goldstein’s Estate, 
119 A.2d 278, 384 Fa. 1. 

Broderick Co. v. Emert, 168 A. 
512, 110 Pa.Super. 327. 

Yt.—Pillsbury v. Taylor, 93 A.2d 102, 
117 Yt 399. 

88. N.Y.—Sager v. Dorr, 4 N.Y.S. 
568. 

89. Cal.—In re Kitchen, 220 P. 301, 
192 C. 384, 30 A.L.R. 1008. 

90. Mich.—Wood v Kaufman, 97 N. 
W. 47, 135 Mich. 5. 
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ified on the ground of interest, the declaration of 
what shall amount to a disqualifying interest under 
such a provision being a matter for the legislature. 91 

Repeal by implication. A codification of the law 
of evidence, although providing expressly that no 
one shall be disqualified on the ground of interest 
and that all laws in conflict with the code of evidence 
are repealed, does not repeal, by implication, the dis¬ 
qualification as to testimony of matters concerning 
persons deceased or incompetent, provided by exist¬ 
ing statutes, since such disqualification is not in¬ 
consistent with the removal of the disqualification 
for interest, but, on the contrary, accompanies it in 
most jurisdictions; 92 but a codification of the law 
of civil procedure, reenacting in large part the prior 
disqualifications where estates of persons deecased 
are concerned, but omitting such disqualifications 
with respect to persons under guardianship, indicates 
an intention not to continue the disqualification in 
the latter type of cases and in effect repeals the 
preexisting law as to the incompetency of testimony 
in such cases, 93 and a similar repeal by implication 
results in case of an omission of a provision of the 
prior statutes, with respect to waiver of the dis¬ 
qualification by designated conduct. 94 

Statutes negativing disqualification from testify¬ 
ing to the execution of a will because of the presence 
of beneficial provisions therein do not amend or re¬ 
peal by implication any part of the statute disquali¬ 
fying persons from testifying to the acts or conduct 
of persons deceased, since the first-mentioned stat¬ 
utes are intended only to make testamentary wit¬ 
nesses competent although provided for by will, and 
will not be extended to have any further opera¬ 
tion. 96 Similarly, statutes preserving existing rights 
of set-off or counterclaim despite the death of one 
or some of the persons holding claims or demands 
do not modify or affect the operation of statutes 
relating to the incompetency of witnesses to testify 
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as to acts or transactions with persons deceased, 96 
and neither does a statute providing that, in all ac¬ 
tions on an annexed account, plaintiff’s affidavit shall 
be prima facie evidence, 97 or a statute providing that 
husband and wife may testify against each other; 96 
and the incompetency statute is not repealed, or in 
any way amendable, by a dying-declaration statute. 99 

Time as of which enactments, repeal, or amend - 
ment operate. Where the disqualification here un¬ 
der consideration is destroyed by the repeal or modi¬ 
fication of the statutory provisions on which it 
rests, such removal operates only from the time when 
the repealing act takes effect, and an offer of testi¬ 
mony or witnesses theretofore, coming within the 
operation of the statute at the time of the offer, is 
not within the benefit of the repealing or amending 
statute, 1 while, if not within the operation of the 
statute at that time, it is not affected by the sub¬ 
sequent adoption of legislation within whose exclu¬ 
sionary provisions it would come; 2 but it has been 
intimated that the time of the trial, rather than that 
of the commencement of the action, is to be looked 
to, in determining whether particular testimony is 
competent or incompetent by virtue of statutory 
enactments, repeals, or alterations, 3 and thus such 
statutes are applicable to actions which are pending 
but not yet brought to trial at the time they go into 
effect 4 unless the statute makes an exception with 
reference to pending actions. 6 It is, of course, im¬ 
material what the rule was at the time of the state¬ 
ments or conduct forming the subject matter of the 
proposed testimony. 6 

b. Purpose of Statutes 

The purpose of the dead man statutes fs to prevent 
injustice and fraud, and to put the parties on equal terms. 

The purpose of such statutes has been held to 
be to provide that when one of the parties to a 
litigated obligation is silenced by death, the other 
shall be silenced by law; 7 the object is to prevent 


91. Iowa.—Donnell v. Braden, 30 N. 
W. 777, 70 Iowa 551. 

92. Puerto Rico.—Wilcox v. Axt- 
mayer, 23 Puerto Rico 319. 

70 C.J. p 210 note 74. 

93. Ind.—Hart v. Miller, 64 N.E. 
239, 29 Ind.App. 222. 

94. N.Y.—De Laurent v. Townsend, 
152 N.EJ. 699, 243 N.Y. 130. 

95. N.Y.—In re Eysaman, 20 N.E. 
613, 113 N.Y. 62, 3 L.R.A. 599. 

Cadmus v. Oakley, 3 Dem.Surr. 
324, 1 How.Pr.,N.S., 261. 

90. Colo.—Rathvon v. White, 26 P. 
323, 16 Colo. 41. 

97. Me.—Haswell v. Walker, 104 A. 
810, 117 Me. 427. 


98. Ill.—Heineman v. Hermann, 52 
N.E.2d 263, 385 Ill. 191. 

In re Teehan’s Estate, 4 N.E.2d 
513, 287 Ill.App. 58. 

Ky.—North American Accident Ins. 
Co. v. McAlister, 160 S.W.2d 385, 
290 Ky. 88. 

99. Ark.—Missouri Pac. R. Co. v. 
Keeton, 191 S.W.2d 954, 209 Ark. 
605. 

1. Mass.—Woodrow v. Mansfield, 
106 Mass. 112. 

Vt.—Johnson v. Dexter, 37 Vt. 641. 
Effect on past rights or proceedings 
of repealing acts generally see 
Statutes § 434. 

2. Md.—Cooke v. Cooke, 29 Md. 538. 
.N.Y.—Bolton v. Smead, 38 Barb. 141. 

558 , 


3. Wash.—Smith v. Taylor, 27 P. 
812, 2 Wash. 422. 

70 C.J. p 211 note 82. 

4. Vt.—Johnson v. Dexter, 37 Vt. 
641. 

70 C.J. p 211 note 83. 

5. Md.—Harford Nat. Bank v. Rut¬ 
ledge, 91 A. 790, 124 Md. 46. 

70 C.J. p 211 note 84. 

8. Iowa.—Hanson v. Gallagher, 134 
N.W. 421, 154 Iowa 192. 

70 C.J. p 211 note 85. 

7. N.J.—Lindner v. First Nat. Bank 
& Trust Co. of Montclair, 76 A2d 
49, 9 N.J.Super. 569. 

Smith v. Burnet, 35 N.J.Eq. 314. 
Ohio.—Butler v. Youngflesh, 41 N.E. 
2d 147, 68 Ohio APP. 342. 
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the living from testifying against the dead, 8 in 
order to guard against an evil which might result 
from such testimony; 9 and the exception embodied 
in the statutes was created in order that the stat¬ 
utes permitting parties or persons interested to testi¬ 
fy may not work an injustice by permitting their 
testimony where, by reason of the death or incom¬ 
petency of the other party to the transaction, there 
is no one to dispute or refute it, 10 and to prevent 
anyone from enriching himself by testifying to facts 
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which in the very nature of things cannot be de¬ 
nied. 11 

The purpose of the statutes, as variously stated, is 
to discourage perjury, 12 fraud, 13 or fraudulent prac¬ 
tices, 14 growing out of the interest and cupidity of 
litigants and the difficulty of proving such claims, 15 
to protect the estate of a deceased person and all 
those succeeding to the property and interest of the 
deceased, 16 to protect the interests 17 or estates 18 


Tenn.—Newman v. Tipton, 234 S.W. 

2d 994, 191 Tenn. 461. 

Wis.—In re Repush’s Will, 44 N.W. 
2d 240, 257 Wis. 528. 

“The dead not being* able to testi¬ 
fy, the living shall not.” 

U.S.—Bright v. Virginia & Gold Hill 
Water Co., C.C.A.Nev., 270 F. 410, 
412. 

Ky .—Bagby v. American Surety Co., 
170 S.W. 492, 493, 161 Ky. 78. 

Nev.—Tallman v. First Nat. Bank of 
Nevada, 208 P.2d 302, 306, 66 Nev. 
248. 

“Death having silenced the one, 
the law silences the other, the theo¬ 
ry being that both or neither must 
be competent to testify.” 

Tenn.—Kurn v. Weaver, 161 S.W.2d 
1005, 1020, 25 Tenn.App. 556. 
“Death having sealed the lips of 
one of the parties, the law, for 
reasons founded on public policy, 
seals the lips of the other.” 

Tex.—Holland v. Nimitz, 232 S.W. 
298, 299, 111 Tex. 419. 

Andreades v. McMillan, Civ. 
App., 256 S.W.2d 477, 479, error 
dismissed—Huff v. Huff, Civ.App., 
72 S.W. 2d 675, 67 6, error dis¬ 

missed. 

“The purpose of the Section is to 
limit the introduction of testimony 
of a party or interested person in an 
action or proceeding against the 
Administrator of a deceased person. 
In such an action or proceeding fair¬ 
ness requires that one party should 
not be permitted to give his version 
of a transaction or communication 
where the adversary in the contro¬ 
versy is dead; where death silences 
one, the law will silence the other.” 
N.Y.—In re Erdmann’s Estate, 98 
N.Y.S.2d 111, 114, 198 Misc. 1087. 
Partisan witness 

Purpose of the statute is to pre¬ 
vent a person who is or who might 
be assumed to be, a partisan witness 
from giving his version of a trans¬ 
action with another who is deceased 
and cannot speak. 

N.Y.—Abbott v. Doughan, 97 N.E. 
599, 204 N.Y. 223. 

In re Christie's Estate, 4 N.Y.S. 
2d 484, 167 Misc. 484. 

8. Tenn.—Kurn v. Weaver, 161 S. 
W.2d 1005, 25 Tenn.App. 556. 

“The deceased is entitled to be 
protected against misquotation of 


his own words as well as the pur- i 
ported statements of the witness’ 
words to him during his lifetime.” 
Wis.—In re Repush’s Will, 44 N.W. 
2d 240, 242, 257 Wis. 528. I 

9. Tenn.—Newman v. Tipton, 234 I 
S.W.2d 994, 191 Tenn. 461. 

10. N.J.—Leek v. Wieand, 63 A.2d I 
828, 2 N.J.Super. 339. 

Ohio.—Herman v. Soal, 49 N.E.2d 
109, 71 Ohio App. 310. I 

Okl.—Berry v. Janeway, 245 P.2d 
71, 206 Okl. 555. 

Pa.—Weaver v. Welsh, 191 A. 3, 
325 Pa. 571. 

70 C.J. p 207 note 30. 

Injustice or oppression 
N.J.—Hollister v. Fiedler, 111 A.2d 
57, 17 N.J. 239. 

Denial, contradiction, or explanation 

(1) Purpose of the statute is to 
render incompetent testimony as to 
conversations and transactions with 
deceased in a suit in which he 
might deny the conversations and 
transactions if he were alive. 

Tex.—Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, refused no 
reversible error. 

(2) Purpose of the statute is to 
prevent the party who is alive from 
having unlimited opportunity to 
make statements which cannot be 
denied because of the death of the 
person who would be in the best 
position to deny the statements. 

Ill.—Rouse v. Tomasek, 279 Ill.App. 

557. 

Ohio.—Kight v. Bowen, App., 67 N.E. 
2d 48. 

(3) Object of the statute is to pro¬ 
hibit interested heirs and legal rep¬ 
resentatives from testifying to any 
facts or opinions based on observa¬ 
tions arising out of any transaction 
with decedent which decedent could, 
if living, contradict or explain. 

Tex.—Holland v. Nimitz, 232 S.W.2d 

298, 111 Tex. 419. 

Andreades v. McMillan, Civ. 
App., 256 S.W.2d 477, error dis¬ 
missed—Huff v. Huff, Civ. App., 
72 S.W.2d 675, error dismissed. 
Prejudice of legal representative or 
heirs 

Purpose of the statute is to pre¬ 
vent person from testifying con¬ 
cerning such a transaction or com¬ 
munication to prejudice of dece¬ 


dent’s legal representative or heirs 
when decedent’s voice is silent to 
affirm or deny. 

Okl.—Appeal of Warwick’s Estate, 
291 P.2d 346—Lxeuallen v. Young, 
241 P. 342, 115 Okl. 153—Barry v. 
Hubbard, 155 P.2d 512, 195 Okl. 
112 . 

Representative deprived of dece¬ 
dent’s version 

Purpose of statute is to prevent 
the surviving party or parties from 
having benefit of his or their own 
testimony, where by reason of death 
of adversary, his representative is 
deprived of deceased's version of the 
transaction or statement. 

Mont.—Cox v. Williamson, 227 P.2d 
614, 124 Mont. 512. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

11. Wash.—In re Wind’s Estate, 
178 P.2d 731, 27 Wash.2d 421, 173 
A.L.R. 1276. 

12. Fla.—Lorenz v. Lorenz, 26 So. 
2d 54, 157 Fla. 402. 

Ill.—Nordman. v. Carlson, 10 N.E.2d 
53, 291 Ill.App. 438. 

Md.—Garner v. Garner, 190 A. 243, 
171 Md. 603. 

N.C.—In re Brown's Will, 166 S.E. 
72, 203 N.C. 347. 

Ohio.—Kight v. Boren, App., 67 N.E. 
2d 48. 

TJtah.—Maxfleld v. Sainsbury, 172 P. 
2d 122, 110 Utah 280. 

13. Md.—Garner v. Garner, 190 A. 
243, 171 Md. 603. 

Ohio.—Kight v. Boren, App., 67 N.E. 
2d 48. 

“[The] rule of law ... is 
made necessary to prevent greed and 
avarice from enabling the survivor 
to perpetrate a fraud.” 

Wis.—In re Repush’s Will, 44 N.W. 
2d 240, 242, 257 Wis. 528. 

14. Vt.—Proulx v. Parrow, 56 A. 2d 
623, 115 Vt. 232. 

15. Md.—Garner v. Gamer, 190 A. 
243, 171 Md. 603. 

16. N.Y.—In re Cohen’s Estate, 137 
N.Y.S.2d 300, affirmed Edelman v. 
Frindel, 141 N.Y.S.2d 819, 285 App. 
Div. 1119, affirmed 132 N.E.2d 311, 
309 N.Y. 935, 

17. Fla.—McDougald v. Couey, 9 So. 
2d 187, 150 Fla. 748. 

18. S.C.—Wolfe v. Brannon, 44 S.E. 
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of persons deceased or incompetent, to protect the 
estate of such persons against false, fraudulent, or 
fictitious claims, 19 to protect a party suing or de¬ 
fending as an heir, legatee, or devisee, 20 and to 
prevent fraud on the heirs of a decedent. 21 

Other statements are that the purpose of the stat¬ 
utes is to maintain equality 22 between the parties, 23 
to place them in a position, or on terms of equali¬ 
ty, 24 on a parity, 25 or on an equal footing, 26 to 
give them equal opportunity with respect to the 
giving of testimony, 27 in order to effect a full and 
fair trial, 23 to prevent one of them, to the detriment 
of the other, from taking an unfair advantage of 
the fact that the lips of the deceased have been 
sealed by death, 29 or to balance rights as between 
the survivor and deceased. 30 
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/ 

It was never intended that such a statute should 
be used for the purpose of suppressing the truth ;31 
and it is not intended to exclude evidence which 
was admissible and competent at the time it was 
given. 32 

c. Construction and Application of Statutes 
Generally 

Authorities differ as to whether the statutes should 
be construed strictly or liberally. 

Such a statute should be construed in the light 
of the object sought to be accomplished. 33 These 
statutes are said to have been a prolific source of 
litigation, largely due to the nice distinctions which 
the courts have been compelled to draw in construing 
them, 34 in order to effectuate their underlying pur¬ 
pose on the one hand and yet avoid the evil they 
are apt to create on the other; 35 so, the conflict 


2d 833, 211 S.C. 282—-Johnson v. 
Broome, 179 S.E. 315, 175 S.C. 385. 

19. 111.—Predrich v. Wolf, 50 N.E. 
2d 755, 383 Ill. 638. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Wash.—In re Wind’s Estate, 178 P. 
2d 731, 27 Washed 421, 173 A.L.R. 
1276—'In re Findley’s Estate, 93 
F.2d 318, 199 Wash. 669. 

The statute’s sole purpose is to 
prevent the proving: by false testi¬ 
mony of claims against the estate of 
a deceased person. 

Cal.—Lombardi v. Citizens Nat. 
Trust & Sav. Bank of Los Angeles, 
289 P.2d 823, 137 C.A.2d 206. 

Utah.—Maxfleld v. Sainsbury, 172 P. 
2d 122, 110 Utah 280. 

20. Ill.—Chicago Daily News v. 
Kohler, 196 N.E. 445, 360 Ill. 351. 

21. Cal.—Warren v. Nair, 227 P.2d 
515, 102 C.A.2d 298. 

22. Fla.—Lorenz v. Lorenz, 26 So. 
2d 64, 157 Fla. 402. 

Nev.—Hough v. Reserve Gold Min¬ 
ing Co., 35 P.2d 742, 55 Nev. 375. 

23. Ohio.—O'Shaughnessy v. Steftt, 
Prob., 117 N.E.2d 734. 

24. Md.—Ortel v. Gettig, 116 A.2d 
145, 207 Md. 594. 

Mo.—Parsons v. Parsons, 45 Mo. 265. 
Yigeant v. Fidelity Nat. Bank & 
Trust Co., 1 88 S.W.2d 533, 239 Mo. 
App, 46. 

N.Y.—In re Erdmann’s Estate, 98 
N.Y.S.2d 111, 198 Misc. 1087. 

Utah.—Maxfleld v. Sainsbury, 172 P. 
2d 122, 110 Utah 280. 

“The whole object of the Code 
provision is to place the living and 
the dead upon terms of perfect 
equality.” 

U.S.—Bright v. Virginia & Gold Hill 
Water Co., C.C.A.Nev., 270 F. 410, 
412. 

Ky.—Bagby v. American Surety Co., 
170 S.W. 492, 493, 161 Ky. 78. 


Nev.—Tallman v. First Nat. Bank of 
Nev., 208 F.2d 302, 306, 66 Nev. 
248. 

Parties to civil action 
Ill.—Combs v. Younge, 281 Ill.App. 
339. 

Possible disadvantage of decedent’s 
estate 

Aim of the statute is to produce 
equality between parties to suit 
wherein one of original contracting 
parties is deceased, by silencing the 
one who may, by his own mouth, be 
able to testify to transactions and 
conversations with decedent, possi¬ 
bly to disadvantage of his estate, 
unless representative of that estate 
should by his own conduct remove 
interdict. 

N.J.—Hollister v. Fiedler, 111 A.2d 
57, 17 N.J. 239—Robertson v. 

Hackensack Trust Co., 63 A.2d 
515, 1 N.J. 304. 

Leek v. Wieand, 63 A.2d 828, 2 
N.J.Super. 339. 

Ponterey v. Peters, 194 A. 180, 
118 N.J.Law 581—Woolverton v. 
Van Syckel, 31 A. 603, 57 N.J. 
Law 393. 

Yuritch v. Yuritch, 51 A.2d 901, 
139 N.J.Eq. 439—Bankers’ Trust 
Co. v. Bank of Rockville Center 
Trust Co., 163 A. 733, 114 N.J.Eq. 
391, 89 A.L.R. 697. 

25. Ohio.—Herman v. Soal, 49 N.E. 
2d 109, 71 Ohio App. 310. 

Tex.—Whatley v. Whatley, Civ.App., 
169 S.W.2d 989. 

26. Ill.—Vancuren v. Vancuren, 109 
N.E.2d 225, 348 Ill.App. 351. 

27. Ill.—Van Meter v. Goldfarb, 148 
N.E. 391, 317 Ill. 620, 41 A.L.R. 
343. 

Vancuren v. Vancuren, 109 N.E. 
2d 225, 348 Ill.App. 351—Nordman 
v. Carlson, 10 N.E.2d 53, 291 Ill. 
App. 438—Combs v. Younge, 281 
Ill.App. 339. 


Utah.—Maxfleld v. Sainsbury, 172 P. 
2d 122, 110 Utah 280. 

28. Ill.—Combs v. Younge, 281 Ill. 
App. 339. 

29. Tex.—Whatley v. Whatley, Civ. 
App., 169 S.W.2d 989. 

Wis.—In re Repush’s Will, 44 NT.W. 
2d 240, 257 Wis. 528. 

30. Cal.—Moul v. McVey, 121 P,2d 
83, 49 C.A.2d 101. 

No advantage of decedent or sur¬ 
vivor 

Object of the statute is to so 
balance rights as between survivor 
and decedent that no advantage may 
be taken of a decedent because his 
lips are sealed by death and that 
personal representative may not 
take advantage of the survivor. 

Cal.—Moul v. McVey, supra. 

31. Utah.—Maxfleld v. Sainsbury, 
172 P.2d 122, 110 Utah 280. 

32. Mo.—Parsons v. Parsons, 45 Mo. 
265. 

Vigeant v. Fidelity Nat. Bank & 
Trust Co., 188 S.W.2d 533, 239 
Mo.App. 46. 

Actions pending when death occurs 
or incompetency arises see infra 
9 138 a. 

33. Tenn.—Kura v. Weaver, 161 S. 
W.2d 1005, 25 Tenn.App. 556. 

Purpose of statutes see supra sub¬ 
division b of this section. 
Testimony favoring Intestate or 
administrator, who was merely nom¬ 
inal party defendant, held admissi¬ 
ble. 

Ga.—Jenkins v. Elliott, 178 S.E. 702, 
180 Ga. 303. 

34. N.J.—Lindner v. First Nat 
Bank & Trust Co. of Montclair, 
76 A.2d 49, 50, 9 N.J.Super. 569. 

35. N.J.—Lindner v. First Nat 
Bank & Trust Co. of Montclair, 
supra. 
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of authority with respect to the construction and 
applicability of such provisions is considerable. 36 

A statute of this nature should be judiciously ap¬ 
plied; 37 it may be so clear and unambiguous that 
it requires no construction, 38 and, indeed, such a 
statute has been held an arbitrary provision not 
open to construction. 39 

The statute should be given a fair 40 and reason¬ 
able 41 meaning, and a fair 42 or reasonable 43 con¬ 
struction, to accomplish its purpose 44 and to make 
it work to the full extent intended by the legisla¬ 
ture ; 45 the substance of the rule is not to be whittled 
away by illusory distinctions. 46 
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According to some authorities, such statutes are to 
be construed liberally 47 so as to effectuate the ob¬ 
jects of the legislature, as manifested by the enact¬ 
ments, 48 and in accordance with their spirit and 
purpose, 49 in which connection any exceptions to the 
statutes are to be considered as explanatory of their 
intended operation; 50 nor may the court, by a proc¬ 
ess of indirect attenuation, repeal or partially repeal 
the statute, 51 or evade the statute under the guise 
of construction. 52 

Under other authorities, the statutes are to be 
construed or applied strictly, 53 in favor of the com- 


“To apply this principle [of si¬ 
lencing the survivor] completely, by 
preventing a party, adverse to the 
representative, from presenting any 
evidence whatever to prove a trans¬ 
action with decedent, obviously 
would often result in preventing any 
such transaction from ever being 
proved, a definite denial of justice. 
In fact, this evil, even as mitigated 
both by statutory amendments and 
limiting court decisions 
leaves it an open question as to 
whether the statute does not do 
more harm than good." 

N.J.—Lindner v. First Nat. Bank & 
Trust Co. of Montclair, supra. 

36. Tenn.—Baker v. Baker, 142 S.W. 
2d 737, 24 Tenn.App. 220. 

37. Colo.—Brantner v. Papish, 126 
P.2d 1032, 109 Colo. 437. 

Court should not split hairs to 
avoid application of statute. 

N..T.—Greenberg v. Feather, 12 A.2d 
241, 124 NT.J.Law 469. 

3a Colo.—Brantner v. Papish, 126 
P.2d 1032, 109 Colo. 437. 

39. Mo.—Butler v. Walsh., App., 235 
S.W.2d 826. 

40. Ill.—Pink v. Dempsey, 113 N.E. 
2d 334, 350 Ill.App. 405. 

41. Ill.—Pink v. Dempsey, supra. 

42. Minn.—Ehmke v. Hill, 51 N.W. 
2d 811, 236 Minn. 60—In re Ek- 
lund's Estate, 47 N.W.2d 422, 233 
Minn. 519—Pomerenke v. Farmers 
Life Ins. Co., 36 N.W.2d 703, 228 
Minn. 256—Cocker v. Cocker, 10 
N.W.2d 734, 215 Minn. 565—Scott 
v. Prudential Ins. Co. of America, 
290 N.W. 431, 207 Minn. 131—Ex- 
sted v. Exsted, 279 N.W. 554, 202 
Minn. 521, 117 A.L.R. 554. 

43. Minn.—Ehmke v. Hill, 51 N.W, 
2d 811, 236 Minn. 60—In re Ek- 
lund's Estate, 47 N.W.2d 422, 233 
Minn, 519—Pomerenke v. Farmers 
Life Ins. Co., 36 N.W.2d 703, 228 
Minn. 256—Cocker v. Cocker, 10 
N.W.2d 734, 215 Minn. 565—Scott 
v. Prudential Ins. Co. of America, 
290 N.W. 431, 207 Minn. 13L 
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Vt.—Proulx v. Parrow, 56 A.2d 623, 
115 Vt. 232. 

44. Minn.—Ehmke v. Hill, 51 N.W. 
2d 811, 236 Minn. 60—In re Ek- 
lund’s Estate, 47 N.W.2d 422, 233 
Minn. 519—Pomerenke v. Farmers 
Life Ins. Co., 36 N.W.2d 703, 228 
Minn. 256—Cocker v. Cocker, 10 N. 
W.2d 734, 215 Minn. 565—Scott v. 
Prudential Ins. Co. of America, 290 
N.W. 431, 207 Minn. 131. 

Vt—Proulx v. Parrow, 56 A. 2d 623, 
115 Vt. 232. 

45. Minn.—Ehmke v. Hill, 51 N.W. 
2d 811, 236 Minn. 60—In re Ek- 
lund’s Estate, 47 N.W.2d 422, 233 
Minn. 519—Pomerenke v. Farmers 
Life Ins. Co., 36 N.W.2d 703, 228 
Minn. 256—Cocker v. Cocker, 10 N. 
W.2d 734, 215 Minn. 565—Scott v. 
Prudential Ins. Co. of America, 290 
N.W. 431, 207 Minn. 131. 

4a N.J.—:Hollister v. Fiedler, 111 
A-2d 57, 17 N.J. 239. 

47. Minn.—Cocker v. Cocker, 10 N. 
W.2d 734, 215 Minn. 565—Pomer¬ 
enke v. Farmers Life Ins. Co., 36 
N.W. 2d 703, 228 Minn. 256, ex¬ 
pressly overruling Finn v. Modem 
Brotherhood, 136 N.W. 850, 118 
Minn. 307, and Thaden v. Bagan, 
165 N.W. 864, 139 Minn. 46—Kells 
v. Webster, 73 N.W. 962, 71 Minn. 
276. 

Contra Exsted v. Exsted, 279 N.W. 

554, 202 Minn. 521, 117 A.L.R. 554. 

70 C.J. p 208 note 46. 

“We have discarded all notion that 
we have any right, by construction 
so strict as to be arbitrary rather 
than fair, to destroy or even limit 
the operation of [the] 

statute." 

Minn.—Pomerenke v. Farmers Life 
Ins. Co., 36 N.W.2d 703, 707, 228 
Minn. 256—Scott v. Prudential Ins. 
Co. of America, 290 N.W. 431, 433, 
207 Minn. 131. 

The courts have shown increasing 

liberality in construing the statute. 
N.Y.—In re Manchester’s Estate, 110 
N.Y.S.2d 107, 279 App.Div. 254. 

In re Gollhofer’s Estate, 111 N. 
Y.S.2d 831. 


48. Ill.—Fredrich v. Wolf, 50 N.E. 
2d 755, 383 Ill. 638. 

Minn.—Cocker v. Cocker, 10 N.W.2d 
734, 215 Minn. 565. 

70 C.J. p 208 note 47. 

49. Vt.—Paska v. Saunders, 153 A. 
451, 103 Vt. 204. 

70 C.J. p 208 note 48. 

50. Ill.—Whitmer v. Rucker, 71 Ill. 
410. 

51. Ill.—Pink v. Dempsey, 113 N.E. 
2d 334, 350 Ill.App. 405. 

“A liberal construction or a fair 
and reasonable construction to ac¬ 
complish the purpose of the statute 
simply means that the in¬ 
tent of the legislature is to be given 
full sway, even though the statute 
establishes a strict rule of evidence 
which without qualification excludes 
otherwise competent evidence 
In other words, a liberal statutory 
construction may produce a statu¬ 
tory rule of evidence that is strict 
and of which judges may disapprove, 
but their disapproval gives no justi¬ 
fication for disobeying the statute or 
for eroding or evading its meaning 
by a narrow or strict interpreta¬ 
tion." 

Minn.—Pomerenke v. Farmers Life 
I^s. Co.. 36 N.W.2d 703, 707, 228 
Minn. 256. 

52. Minn.—Scott v. Prudential Ins. 
Co. of America, 290 N.W. 431, 207 
Minn. 131. 

53. Cal.—In re Seheller’s Estate, 
148 P.2d 393, 64 C.A.2d 65—Web¬ 
ster v. Freeman, 80 P.2d 497, 27 
C.A.2d 5—Cullinan v. McColgan, 
263 P. 353, 87 C.A. 684. 

D.C.—Lucas v. Hamilton Really 
Corp., 105 F.2d 800, 70 App.D.C. 
277. 

Ga.—Johnson v. Bogdis, 67 S.E.2d 
189, 84 Ga.App. 741—Powell v. 

Bussell, 12 S.E.2d 152, 64 Ga.App. 
42. 

Miss.—Shepherd v. Johnston, 28 So. 

2d 661, 201 Miss. 99. 

N.D.—Gange v. Gange, 56 N.W.2d 
688, 79 N.D. 372. 

Ohio.—Smith v. Barrick, 85 N.E. 2d 
101, 151 Ohio St. 201, 8 A.L.R.2d 
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petency of the witness, 54 in order to avoid encroach- cial construction or interpretation, 58 beyond its 

ment on the general statutory rule of competency, 55 plain language 59 or meaning, 60 since the disqualifica- 

and according to the letter, rather than the tion of witnesses is not favored; 61 nor will testi- 

spirit, of the exception statute, 56 or according mony be excluded where the case or party is not 

to both. 57 So, the terms of the exception will clearly or expressly within the terms of the stat- 

not be extended, expanded, or enlarged by judi- ute, 62 on the idea that they fall within the evil in- 


1087—In re Butler's Estate, 28 
N.E.2d 186, 137 Ohio St. 96. 

Okl.—Mike v. Gidney, 159 P.2d 240, 
195 Okl. 472—York v. Long, 99 P. 
2d 1041, ISC Okl. 643—Ogle v. 
Oklahoma City Horse & Mule 
Commission Co., 47 P.2d 130, 173 
Okl. 34. 

S.D.—McKay v. Brink, 275 NW. 72, 
G5 S.D. 472. 

Tenn.—Newman v. Tipton, 234 S.W. 
2d 994, 191 Tenn. 46. 

Bernard v. Reaves, 178 S.W.2d 
224, 27 Tenn.App. 121—Kurn v. 

Weaver, 161 S.W.2d 1005, 25 Tenn. 
App. 556—Baker v. Baker, 142 S. 
W.2d 737, 24 Tenn.App. 220—Sav¬ 
age v. Savage, 4 Tenn.App. 277. 
Tex.—Pugh v. Turner, 197 S.W.2d 
822, 145 Tex. 292, 172 A.L.R. 707— 
Ragsdale v. Ragsdale, 179 S.W.2d 
291, 142 Tex. 476—Hutto v. Cook, 
104 S.W.2d 513, 139 Tex. 571. 

Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, refused no 
reversible error—Bunnell v. Bun¬ 
nell, Civ.App., 217 S.W. 2d 78— 
Taylor v, Jones, Civ.App., 135 S. 
W.2d 767, error dismissed, judg¬ 
ment correct—Combs v. Howard, 
Civ.App., 131 S.W. 2d 206—Ladd 
v. Anderson, Civ.App., 89 S.W.2d 
1041, reversed on other grounds 
Anderson v. Ladd, 115 S.W.2d 608, 
131 Tex. 479. 

W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
6S5. 

70 C.J. p 209 note 50. 

Seasons for rule 

(1) Such inhibitions are in dero¬ 
gation of the common law. 

Okl.—Berry v. Janeway, 245 P.2d 71, 
206 Okl. 555. 

Tex.—Whatley v. Whatley, Civ.App., 
169 S.W.2d 989. 

(2) Statute is binding and pre¬ 
cludes the giving of evidence when 
the lips of one of the parties have 
been closed by death. 

Wash.—In re Wind's Estate, 178 
P.2d 731, 27 Wash. 2d 421, 173 
A.L.R. 1276. 

54. Miss.—Shepherd v. Johnston, 28 
So.2d 661, 201 Miss. 99. 

Tenn.—Newman v. Tipton, 234 S.W.2d 
994, 191 Tenn. 46. 

Bernard v. Reaves, 178 S.W.2d 
224, 27 Tenn.App. 121—Kurn v. 
Weaver, 161 S.W.2d 1005, 25 Tenn. 
App. 556—Baker v. Baker, 142 S. 
W.2d 737, 24 Tenn.App. 220—Sav¬ 
age v. Savage, 4 Tenn.App. 277. 

55. Tex.—Combs v. Howard, Civ. 
App., 131 S.W.2d 206. 


56. Cal.—In re Scheller’s Estate, 148 
P.2d 393, 64 C.A.2d 65—Cullman v. 
McColgan, 263 P. 353, 87 C.A. 684. 

N.D.—Shong v. Farmers’ & Mer¬ 
chants’ State Bank, Hutchinson, 
Minn., 70 N.W.2d 907—Gange v. 
Gange, 56 N.W.2d 688, 79 N.D. 

372—McDonald v. Miller, 16 N.W. 
2d 270, 73 N.D. 474, 156 A.L.R. 1328. 
70 C.J. p 209 note 51. 

Provision as to letter and spirit 

Provision that when a case is 
plainly within reason and spirit of 
statute, although not within the strict 
letter, their principles shall be ap¬ 
plied, was not intended to enlarge 
or diminish class of persons prohibit¬ 
ed from testifying, but was intended 
solely to liberalize and enlarge ex¬ 
ceptions under which a party may 
testify notwithstanding general dis¬ 
qualification. 

Ohio.—Butler v. Youngflesh, 41 N.E. 
2d 147, 68 Ohio App. 342. 

57. Miss.—Shepherd v. Johnston, 28 
So.2d 661, 201 Miss. 99. 

58. Cal.—Adams v. Herman, 234 P. 
2d 695, 106 C.A.2d 92. 

D.C.—Cush v. Allen, 13 F.2d 299, 56 
App.D.C. 327, 54 A.L.R. 261. 

Ga.—Barbre v. Barbre, 15 S.E.2d 489, . 
192 Ga. 385. ! 

Johnson v. Bogdis, 67 S.E.2d 189, 
84 Ga.App. 741—Powell v. Bussell, | 
12 S.E.2d 152, 64 Ga.App. 42. 

Ill.—Andrews v. Matthewson, 75 N. 

E.2d 123, 332 Ill.App. 325. 

Iowa.—Turbot v. Repp, 72 N.W.2d 
565— Corpus Juris cited in Carlson 
v. Bankers Trust Co., 50 N.W. 2d 1, 
5, 242 Iowa 1207. 

Ky.—Coombs' Adm’r v. Vibbert, 158 
S.W.2d 957, 289 Ky. 463. 

N.D.—Shong v. Farmers’ & Mer¬ 
chants’ State Bank, Hutchinson, 
l Minn., 70 N.W.2d 907—Gange v. 

Gange, 56 N.W.2d 688, 79 N.D. 372 
i —McDonald v. Miller, 16 N.W.2d 
270, 73 N.D. 474, 156 A.L.R. 1328. 
Okl.—Ogle v. Oklahoma City Horse 
& Mule Commission Co., 47 P.2d 
130, 173 Okl. 34. 

S.D.—In re Rosengren’s Estate, 279 
N.W. 540, 66 S.D. 138. 

Tenn.—Savage v. Savage, 4 Tenn. 
App. 277. 

Tex.—Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476—Hutto v. 
Cook, 164 S.W.2d 513, 139 Tex. 571. 

Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, refused no 
reversible error—Bunnell v. Bun¬ 
nell, Civ.App., 217 S.W. 2d 78— 
Whatley v. Whatley, Civ.App., 169 
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S.W.2d 989—Taylor v. Jones, Civ. 
App., 135 S.W.2d 767, error dis¬ 
missed, judgment correct 
70 C.J. p 209 note 52. 

“We can only interpret the statute 
as it is written.” 

Cal.—Webster v. Freeman, 80 P2d 
497, 498, 27 C.A.2d 5. 
“Transactions;” “statements” 

Ark.—Rankin v. Morgan, 102 S.W.2d 
552, 193 Ark. 751. 

Supplying omissions 
Rules of statutory construction 
will not permit the court to supply, 
by judicial interpretation, omission 
of legislature to include, in statutes 
relating to exclusion of testimony 
of a party concerning transactions 
had with deceased persons, conversa¬ 
tions with deceased officers of cor¬ 
porations. 

Fla.—Tharp v. Kitchell, 9 So.2d 457, 
151 Fla. 226. 

59. Tex.—Taylor v. Jones, Civ.App., 
135 S.W.2d 767, error dismissed, 
judgment correct. 

60. Tex.—Hutto v. Cook, 164 S.W. 2d 
513, 139 Tex. 571. 

Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, refused no 
reversible error—Bunnell v. Bun¬ 
nell, Civ.App., 217 S.W.2d 78—Tay¬ 
lor v. Jones, Civ.App., 135 S.W.2d 
767, error dismissed, judgment cor¬ 
rect. 

61. Ark.—Rankin v. Morgan, 102 S. 
W.2d 552, 193 Ark. 751. 

62. Cal.—Streeter v. Martinelli, 149 
P.2d 725, 65 C.A.2d 65. 

Iowa.—Turbot v. Repp, 72 N.W.2d 
565—Corpus Juris cited in. Carlson 
v. Bankers Trust Co., 50 N.W.2d 
1, 5, 242 Iowa 1207. 

Nev.—Petition of Fuller, 159 P.2d 
579, 63 Nev. 26. 

N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

Okl.—Gilmore, Gardner & Kirk Oil 
Co. v. Harvel, 258 P.2d 632, 208 
Okl. 664—Mike v. Gidney, 159 P. 
2d 240, 195 Okl. 472—York v. Long, 
99 P.2d 1041, 186 Okl. 643—Ogle v. 
Oklahoma City Horse & Mule 
Commission Co., 47 P.2d 130, 173 
Okl. 34. 

S.D.—In re Rosengren’s Estate, 279 
N.W. 540, 66 S.D. 138. 

Tenn.—Newman v. Tipton, 234 S.W. 
2d 994, 191 Tenn. 46. 

Bernard v. Reaves, 178 S.W.2d 
224, 27 Tenn.App. 121—Kurn v. 

Weaver, 161 S.W.2d 1005, 25 Tenn. 
App. 556. 
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tended to be guarded against. 63 

Other views are that the statute should be given 
a construction inclining toward competency, 64 and 
that the court will not extend the scope of the stat¬ 
ute by strict construction. 65 

The manifested intention of the legislature that 
the class of persons rendered incompetent by the 
statute shall not be expanded beyond the express pro¬ 
visions of the statute does not mean that the law 
should be given such a technical construction as 
would defeat the obvious purpose of the legislation. 66 

The courts will not lend their assistance to efforts 
to circumvent the bar of the statute, 67 and cannot 
disregard the plain mandate thereof, despite the 
harshness of the result; 68 nor will a presumption 
of fraud be indulged in to avoid the effect of the 
statute. 69 

Fact existing before or after death. Under the 
statute, it has been held that where a fact is sought 
to be proved which, although existing after death, 
necessarily relates to a fact occurring before death, 
the witness may not testify as to it, 70 but where the 
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fact after death merely incidentally proves a prior 
existing fact, the witness is competent to testify 
as to it. 71 

d. Statutory Limitations or Exceptions 

Exceptions to the general statutory rule of Incom¬ 
petency are to be construed reasonably and in accordance 
with the policy of the statute; the court will make no 
other exceptions than those stated in the statute. 

Exceptions to this general statutory rule of in¬ 
competency are to be given a reasoned interpretation 
consistent with the policy of the statute, 72 and not 
one under which the exception would annihilate the 
rule itself; 73 the exception is to be strictly, 74 but 
reasonably, 75 construed. Where the situation falls 
within an express exception, even those courts which 
incline to construe the statutes liberally, as discussed 
supra subdivision c of this section, will not deviate 
from the language of the statutes but will hold 
everything coming within the terms of the exception 
to be embraced within its operation; 76 but where the 
testimony in question does not fall under any of the 
enumerated exceptions, the situation comes within 
the legislative inhibition and the testimony is in- 


Tex.—Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476. 

"Whatley v. Whatley, Civ.App., 
169 S.W.2d 989—Cook v. Hutto, Civ. 
App., 151 S.W.2d 642, reversed on 
other grounds Hutto v. Cook, 164 S. 
W.2d 513, 139 Tex. 371—Combs v. 
Howard, Civ.App., 131 S.W.2d 206. 
70 C.J. p 209 note 53. 

‘'Section 347, being a statute which 
excludes otherwise relevant evidence, 
must be confined to its precise lan¬ 
guage.’* 

N.Y.—In re Nicol’s Trust, 148 N.Y.S. 
2d 854, 862. 

“While the rule of the statute, 
which aims at equality, is salutary in 
a general way, it sometimes oper¬ 
ates harshly in particular cases by 
preventing a party from proving his 
case. A statute of this character 
should be construed so as not to ex¬ 
clude testimony unless clearly in¬ 
hibited by its terms. In other words, 
it ought to be construed in view of 
the mischief it might cause.” 

Nev.—Hough v. Reserve Gold Min¬ 
ing Co., 35 P.2d 742, 744, 55 Nev. 
375. 

Express terms 

CaL—Panno v. Russo, 186 P.2d 452, 
82 C.A.2d 408—Cullinan v. McCol- 
gan, 263 P. 353, 87 C.A. 684. 

Literal terms 

Cal.—In re Scheller’s Estate, 148 P. 
2d 393, 64 C.A.2d 65. 

The disqualification is special and 
limited according to the provisions 
of the statute. 


Tex.—Anglin v. Cisco Mortgage Loan 
Co., Civ.App., 118 S.W.2d 817, re¬ 
versed on other grounds 141 S.W. 
2d 935, 135 Tex. 188. 

Reasons for additional inclusion 
Terms of statute will not be ex¬ 
tended to embrace those not especial¬ 
ly named therein, even though rea¬ 
sons for embracing them are equally 
as strong as those which existed for 
including persons expressly desig¬ 
nated. 

Tex.—Smith v. Smith, Civ.App., 257 
S.W.2d 335. 

63. Tenn.—Newman v. Tipton, 234 
S.W.2d 994, 191 Tenn. 46. 

Bernard v. Reaves, 178 S.W.2d 
224, 27 Tenn.App. 121—Kurn v. 

Weaver, 161 S.W.2d 1005, 25 Tenn. 
App. 556. 

64. vt.—Proulx v. Parrow, 56 A. 2d 
623, 115 Vt. 232. 

65. Mich.—Mallery v. Van Hoeven, 
52 N.W.2d 341, 332 Mich. 561—Foj- 
tik v. Lawson, 6 N.W.2d 895, 303 
Mich. 568. 

66. Ga.—Barbre v. Barbre, 15 S.E. 
2d 489, 192 Ga. 385. 

Purpose see supra subdivision b of 
this section. 

67. Cal.—Adams v. Herman, 234 P.2d 
695, 106 C.A.2d 92—Holland v. Bank 
of Italy Nat. T. & S. Ass’n, 1 P. 
2d 1031, 115 C.A. 472. 

N.J.—Hoffman v. Maloratsky, 164 A. 
260, 112 N.J.Eq. 333. 

68. Ala.—National Union Fire Ins. 
Co. v. Weatherwax & Gentry, 22 
So.2d 733, 247 Ala. 143. 
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69. Wis.—Bibelhausen v. Bibelhau- 
sen, 150 N.W. 516, 159 Wis. 365. 

70. Pa.—Psinakis v. Psinakis, 111 A. 
2d 163, 177 Pa.Super. 250. 

71. Pa.—Psinakis v. Psinakis, supra. 

72. N.J.—Hollister v. Fiedler, 111 
A.2d 57, 17 N.J. 239. 

Amendment relaxing rule 
Amendment limiting statutory pro¬ 
hibition of testimony on claim or 
demand against estate to testimony 
as to any “communication, or agree¬ 
ment, not in writing,” manifested 
purpose of relaxing, instead of re¬ 
stricting, the previous rule, and un¬ 
der the amendment claimant against 
estate may testify to occurrences in 
relation to, or in connection with, a 
contract or agreement in writing, 
such as delivery or possession of 
agreement, payment or nonpayment, 
rendition of services, or furnishing 
goods or material under the agree¬ 
ment. 

Idaho.—Dowd v. Dowd’s Estate, 108 
P.2d 287, 62 Idaho 157. 

Action founded on fraud and undue 
influence 

N.J.—Neuman v. Fantl, 182 A. 858, 
119 N.J.Eq. 351. 

73. N.J.—Hollister v. Fiedler, 111 A 
2d 57, 17 N.J. 239. 

74. N.J.—Hollister v. Fiedler, supra 

75. N.J.—Hollister v. Fiedler, su¬ 
pra 

76. Pa—Hess v. Gourley, 89 Pa 
195. 

Davis v. Przekop, 4 Pa.Dist. & 
Co.2d 128, 56 LackJur. 150. 
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competent by virtue thereof. 77 The courts will 
make no other exceptions than those stated in the 
statute, 78 and the plain meaning of the language 
used in stating such exceptions will be followed in 
determining their applicability without extension of 
their operation by construction. 79 

Judicial decisions recognizing and delimiting 
exceptions to the rule of incompetence are supersed¬ 
ed by later legislation omitting the exceptions pro¬ 
vided for by the statutes under which such decisions 
were rendered. 89 

§ 133. Actions or Proceedings in Which Tes¬ 
timony Excluded Generally 

a. General principles 

b. Grounds of action and nature of issues 

a. General Principles 

Whether a particular action or proceeding is within 
the statute depends on the language of the statute; equi¬ 
table, as well as legal, actions are included, as are, gen¬ 
erally, tort, as well as contract, actions, but not crim¬ 
inal cases. 
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The statutes have been held to be intended to 
cover the competency of witnesses in a civil proceed¬ 
ing before any tribunal,*! and, it is held, are ap¬ 
plicable as well to equitable as to legal actions 82 
and with reference to proceedings in orphans’ or 
probate courts, 88 a court of common pleas, 88 0 r in 
admiralty ; 85 but in an action in a federal court, 
the testimony of a seaman has been held not ex- 
cludible under the state “dead man” statute. 88 

When, in an equitable proceeding, the cause or is¬ 
sues are submitted to the jury, as discussed in 
Equity §§ 495-512, the statute applies to the trial to 
the jury; 87 so, proceedings before the commission¬ 
ers of an estate in probate are as fully within the 
operation of the statute as are the subsequent pro¬ 
ceedings on appeal before the probate court itself. 88 
While the statutes have been held to have no ap¬ 
plication to any judicial proceedings which are not 
civil actions, 89 so that they do not apply to criminal 
cases, 90 they have been held to make no distinction 
between forms or classes of civil actions, 91 and 


77. Colo.—Rathvon v. White, 26 P. 
323, 16 Colo. 41. 

Me.—Sherman v. Hall, 36 A. 626, 89 
Me. 411. 

7a Ga.—Philman v. Marshall, 29 
S.E. 698, 103 Ga. 82—Maxwell v. 
Imperial Fertilizer Co., 29 S.E. 697, 
103 Ga. 108. 

Deceased charged with fraud 

Where statute made no exception 
in action where deceased was charg¬ 
ed with fraud, court could not make 
such exception. 

Cal.—Adams v. Herman, 234 P.2d 696, 
106 C.A.2d 92. 

79. Vt.—Blair v. Ellsworth, 65 Vt. 
416. 

80. Ga.—Jarrard v. Hawes, 79 S.E. 
373, 13 Ga.App. 470. 

81. Pa.—In re Crosetti, 60 A. 1081, 
211 Pa. 490. 

70 C.J. p 211 note 86. 

82. Ark.—Bush v. Prescott, etc., R. 
Co., 103 S.W. 176, 83 Ark. 210. 

70 C.J. p 211 note 87. 

Proof of debt before commissioner 
of accounts 

Statute permitting- claimant of a 
debt against a decedent’s estate to 
prove such debt before a commis¬ 
sioner of accounts is not sufficient to 
cover introduction of testimony in a 
chancery cause. 

W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
685. 

83. Ohio.—In re Goettge's Estate, 6 
Ohio Supp. 89. 

70 C.J. p 211 note 88. 

84. Ohio.—In re Goettge’s Estate, 
supra. 


The statute is primarily intended 

to apply to cases pending in the court 
of common pleas. 

Ohio.—In re Goettge’s Estate, supra. 

85. U.S.—The Poland, D.C.Mich., 19 
F.Cas.No.11,242, Howell N.P. 38. 

86. U.S.—Taylor v. Crain, C.A.Pa., 
224 F.2d 237. 

87. N.Y.—Parks v. Andrews, 10 N.Y. 
S. 344, 66 Hun 391. 

88. Vt.—Calderwood v. Calderwood’s 
Estate, 38 Vt. 171. 

89. N.J.—In re Veazey’s Will, 85 A. 
176, 80 N.J.E CL. 466, Ann.Cas.l914A 
980. 

70 C.J. p 211 note 93. 

90. N.C.—State v. Hand, 86 S.E. 
1005, 170 N.C. 703—State v. Shel¬ 
ton, 79 S.E. 883, 164 N.C. 613. 

Statute as to possibility of judg¬ 
ment for or against estate or heirs 
or representatives see infra § 137. 
Reason for rule 

While accused is a party in inter¬ 
est and to the record, the state, which 
is the adverse party, does not sue 
in any of the capacities indicated 
in the statute. 

Wash.—State v. Doubleday, 88 P.2d 
841, 198 Wash. 440. 

Express provision as to civil pro- 
ceedings 

This is true where the statute ex¬ 
pressly provides that it applies “in 
civil suits and proceedings.’’ 

Ala.—Davis v. State, 186 So. 771, 
28 Ala.App. 348, certiorari denied 
186 So. 774, 237 Ala. 143. 

Grand larceny 

Wash.—State v. Doubleday, 88 P.2d 
841, 198 Wash. 440. 
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Prosecution of guardian 

Ala.—Davis v. State, 186 So. 771, 28 
Ala.App. 348, certiorari denied 185 
So. 774, 237 Ala. 143. 

91* Wyo.—Ullman v. Abbott, 67 P. 

467, 469, 10 Wyo. 97. 

70 C.J. p 211 note 94. 

Statute held applicable 

(1) To suit to enforce a contract 
to make a will where deceased prom¬ 
isor's administrator is a necessary 
party. 

Ark.—Jensen v. Housley, 182 S.W.2d 
768, 207 Ark. 742. 

(2) In action on life policy, based 
on presumption of death arising from 
absence of insured for more than sev¬ 
en years, by beneficiary who had paid 
premiums and attempted to show in¬ 
surable interest in insured. 

Ky.—Commonwealth Life Ins. Co. v. 
Wood’s Adm’x, 92 S.W.2d 351, 263 
Ky. 361. 

(3) In statutory proceeding to dis¬ 
cover assets of estate. 

Ill.—In re Magill’s Estate, 63 N.E. 
2d 634, 327 Ill.App. 212. 

(4) A proceeding by petition to va¬ 
cate, for fraud and coercion, a di¬ 
vorce decree is not a special pro¬ 
ceeding but is a “civil action,” with¬ 
in statute. 

Okl.—Turner v. First Nat. Bank & 
Trust Co. of Oklahoma City, 97 P. 
2d 894, 186 Okl. 403. 

(5) In action by adopted son and 
his foster parents to have him de¬ 
clared the son and only heir of de¬ 
ceased sister of foster mother, tes¬ 
timony of son by way of conclusions 
as to his origin was within the statu¬ 
tory inhibition that a person can- 
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consequently the incompetency is not limited to ac¬ 
tions which are contractual in nature, but extends 
also to actions in tort, 92 unless the statute provides 
otherwise; 93 and the incompetency operates to em¬ 
brace all civil proceedings, whatever their name, 
without limitation to actions technically so called, 94 
including special, as well as ordinary, proceedings. 95 
It is not conclusive against the applicability of the 
statute that the proceeding is one unknown to the 
common law 96 or is one in which there is no right 
to a jury trial. 97 

Even though the proceeding in which the testi¬ 
mony is offered is simply a motion, 98 and although, 
for the relief sought thereby, it was not even neces¬ 
sary that any motion should have been made, 99 the 
statutory rule of incompetency applies. 

Although the character of the tribunal before 
which, and the form of the action in which, the 
testimony is offered, are not controlling as to the 
application of the statutes, nevertheless, as appears 
infra §§ 134-143, there are numerous decisions 
showing that the statutory restrictions as to testi¬ 
mony concerning persons deceased or incompetent, 
or their conduct, apply in some only, and not in all, 


suits or proceedings involving such matters; such 
statutes withdraw not special persons, but the speci¬ 
fied actions, from the general removal of the dis¬ 
qualification for interest. 1 In determining compe¬ 
tency, the inquiry is whether the action is within the 
statute ; 2 and if the suit is not such as comes within 
the classes contemplated by the governing statute, 
no incompetency results by reason of decedent's con¬ 
nection with the witness or the transaction. 3 Wheth¬ 
er the action or proceeding in question is one to 
which the disqualifying statutes apply may depend 
either on the character or position of the parties to 
the suit, as discussed infra § 134, or on the nature 
of the suit either with respect to its objects and the 
possible results thereof, infra §§ 135-137, or the 
source or origin of the rights being litigated, infra 
subdivision b of this section. 

When the statute expressly mentions both actions 
and special proceedings, "special proceedings,” as 
therein used, is to be taken as including in its op¬ 
eration such proceedings only as conform to the 
restrictions, relating to the character and object of 
the suit, status of the parties, and the like, set up 
by the statute for actions generally. 4 


not testify for himself as to transac¬ 
tions with a dead person. 

Xy.—Escott v. Harley, 214 S.W.2d 
387, 308 Ky. 298. 

(6) Statute providing that no par¬ 
ty to an action shall he examined 
as a witness with respect to any 
transaction between witness and a 
person who is insane at the time of 
•examination may be applied in a di¬ 
vorce action to prohibit plaintiff 
from testifying about the misdeeds 
of an insane defendant. 

Fla.—Lorenz v. Lorenz, 26 So,2d 54, 
157 Fla. 402. 

(7) To other proceedings. 

U.S.—:Niles v. Luttrell, D.C.Ky., 61 

F.Supp. 778. 

"70 C.J. p 211 note 94 [a]. 

-92. U.S.—'Wright v. Wilson, C.C.A. 
Pa., 154 F.2d 616, 170 A.L.R. 1237, 
certiorari denied Wright v. Lohr, 
67 S.Ct 50, 329 U.S. 743, 91 L.Ed. 
640. 

.Miss.—Cross v. Frost, 86 So.2d 296. 
Mo.—Butler v. Walsh, App., 235 S.W. 
2d 826. 

N.C.—Hardison v. Gregory, 88 S.E.2d 
96, 242 N.C. 324. 

Pa.—Davis v. Przekop, 4 Pa.Dist & 
Co.2d 128, 56 Lack.Jur. 150. 

Stetzer v. Thomson, Com.Pl., 31 
Del.Co. 557—Shadle v. Hooven, 
Com.PL, 96 Pittsb.Leg.J. 325. 

Tenn.—Newman v. Tipton, 234 S.W. 

2d 994, 191 Tenn. 46. 

Wash.—Johns v. Hake, 131 P.2d 933, 
15 Wash.2d 651. 

70 C.J. p 211 note 95, p 219 note 81 
Ca] (12). 


Applicability of statute to actions 
for wrongful death see infra § 140. 
“No sound reason occurs to the 
court for limiting the application of 
the statute to actions on contract.” 
N.C.—Boyd v. Williams, 175 S.E. 832, 
833, 207 N.C. 30. 

Weight of authority 
Wash.—Maciejczak v. Bartell, 60 P.2d 
31, 187 Wash. 113. 

93. U.S.—Niles v. Luttrell, D.C.Ky., 
61 F.Supp. 778. 

Action by lessee to enjoin trespass 

Where action by lessees in oil and 
gas lease was to .enjoin lessor and 
subsequent lessee from trespass, the 
basis of the action was the lease 
and the action was not one in tort 
within the exception to the act. 

U.S.—Niles v. Luttrell, supra. 

94. Pa.—Appeal of McBride, 72 Pa, 
480. 

70 C.J. p 212 note 96. 

95. Ark.—Free v. Maxwell, 212 S.W. 
325, 138 Ark. 489. 

96. N.J.—Horn v. Arnett, 102 A. 366, 
91 N.J.Law 110. 

97. N.J.—Horn v. Arnett, supra. 

98. Wyo.—Ullman v. Abbott, 67 P. 
467, 10 Wyo. 97. 

99. Wyo.—Ullman v. Abbott, supra. 

1 . Pa.—Hess v. Gourley, 89 Pa. 195. 

2. Pa.—Hess v. Gourley, supra. 

3. Ind.—Waltz v. Waltz, 84 Ind. 403. 
70 C.J. p 212 note 8. 
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Right to appointment as administra¬ 
tor 

In proceeding to determine right 
to appointment as administrator, de¬ 
ceased’s alleged common-law wife 
was not prohibited by terms of stat¬ 
ute from testifying concerning state¬ 
ments made by, and transactions 
with, deceased relating to alleged 
common-law marriage. 

Tex.—Smith v. Smith, Civ.App., 257 
S.W.2d 335. 

Motion to enforce judgment as not 
proceeding” 

A motion authorized by a statute 
providing that judgment may be en¬ 
forced or carried into execution after 
the lapse of five years is not a pro¬ 
ceeding within meaning of statute 
limiting the testimony of a party to 
an action or “proceeding” brought 
against an executor. 

Cal.—Lohman v. Lohman, 173 P.2d 
657, 29 C.2d 144. 

Elgert v. Howe, 224 P.2d 119, 100 
C.A.2d 562. 

4. Me.—Millay v. Wiley, 46 Me. 230. 
Proceedings for discovery or disclo¬ 
sure of assets see infra § 138 c. 

Affirmative determination affecting 
rights of parties 

Statute is applicable in all proceed¬ 
ings in the surrogate's court which 
have for their immediate object an 
affirmative determination affecting 
the rights of any parties thereto. 
N.T.—In re Christie’s Estate, 4 N.Y. 
S.2d 484, 167 Misc. 484. 
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Divorce . A statute of this nature has been held 
to have no relation to actions of divorce. 5 

Tesiimony in preliminary proceedings prior to 
trial has been held not to be within the prohibition 
of a particular statute. 6 

b. Grounds of Action and Nature of Issues 

Where the statute expressly states the grounds of 
action, or the nature of the issues, to which the exclu¬ 
sion applies, incompetency exists only where such 
grounds or issues appear. 

Under an express statutory exclusion as to suits 
or proceedings involving matters which occurred 
during the lifetime of decedent, the test of com¬ 
petency depends primarily on the contract or matter 
involved in the issue in the case, 7 and, where such 
contract or matter is independent of any trans¬ 
action to which decedent was a party, the rule of 
incompetency is inapplicable to the case or issue 
presented. 8 Under exclusionary provisions as to 
actions arising out of any transaction with decedent, 
where the cause of action or right asserted in the 
proceeding does not arise out of any transaction 
with decedent, the inhibitions of the statutes do not 
apply to such suits or proceedings; 9 the transac¬ 
tion must be one that some of the parties had with 
decedent and not a transaction between decedent and 
some third persons, in which none of the parties 
had any part. 10 So, where the statute applies to 
proceedings wherein one of the parties claims to 
have acquired title from decedent, a claim must be 
made to the title of the property which is in litiga¬ 
tion as derived from decedent, in order for the stat¬ 


ute to be applicable. 11 

Under provisions that, where any party to a thing 
or contract in action is dead or incompetent, no sur¬ 
viving or remaining party to such thing or contract 
or other adversely interested person shall be com¬ 
petent, actions or proceedings, to be affected by the 
statute, must arise on, or involve, some thing or 
contract in action whereto decedent or incompetent 
was a party; otherwise the statutory rule of in¬ 
competency does not apply, 12 although such decedent 
or incompetent was a party to the action itself. 1 ^ 
Moreover, although the disability has been held co¬ 
extensive with every proceeding affording an oc¬ 
casion where the instrument or cause of action to 
which decedent was a party can be called in ques¬ 
tion, 14 so as to affect his estate, 15 such contract or 
cause of action should be in issue and on trial so 
that the rights of the surviving parties thereto 
will be determined by the result, 16 and the dis¬ 
qualifications founded on such statutes do not apply 
where the thing or contract in question only inci¬ 
dentally or collaterally arises. 17 The form of the 
action is immaterial if in fact the basis of the claim 
asserted in the action on which a recovery is sought 
is a thing or contract to which decedent was a par¬ 
ty, and the statute may apply even though the ac¬ 
tion is not brought on the express contract; 18 how¬ 
ever, it does not apply merely because deceased par¬ 
ticipated in a transaction giving rise to a delictual 
liability sought to be enforced as a result of his 
conduct if he is not and never was a party to the 
cause of action sued on, although he was a party to- 
such transaction. 19 Likewise, where the exclusion? 


A mere preliminary inquiry which 
seeks only the scrutiny of the acts 
of a fiduciary is not included. 

N.Y.—In ro Christie’s Estate, 4 N.Y. 
S.2d 484, 1C7 Misc. 484. 

5 . Pa.—Hickey v. Hickey, 11 A.2d 
187, 138 Pa.Super. 271. 

Divorce suit as not involving inter¬ 
est of estate see infra § 135. 

6 . N.Y.—Terwilliger v. Terwilliger, 
106 N.Y.S.2d 481, 201 Misc. 453. 

Colaci v. Pagano, 130 N.Y.S.2d 
801. 

7. Ind.—Taylor v. Duesterberg, 9 
N.E. 907, 109 Ind. 165. 

8 . Ind.—Taylor v. Duesterberg, su¬ 
pra. 

9 . Tex.—Keck v. Woodward, 116 S. 
W. 75, 53 Tex.Civ.App. 267. 

70 C.J. p 215 note 40. 

10. Tex.—Simon v. Middleton, 112 
S.W. 441, 51 Tex.Civ.App. 531. 
Xn processioning proceedings, court 

properly excluded, under statute, the 
testimony of applicant as to transac¬ 
tion between him and the then de¬ 
ceased predecessor in title to one of 


the protestants in other processioning | 
proceedings, where the proceedings 
were tried together, line in dispute 
was one continuous line, and the cas¬ 
es were so interrelated that results 
in each may have had an effect in 
each of the others. 

Ga.—Stanfill v. Hiers, 57 S.E.2d 851, 
80 Ga.App. 874. 

11 . U.S.—Beeler v. Motter, D.C.Kan., 
33 F.2d 788. 

12 . Vt.—Walling v. Walling, 10 A. 
827, 59 Yt. 684. 

70 C.J. p 216 note 45. 

Conversations with employer’s agent 
In action against employer for in¬ 
juries sustained while riding as guest 
passengers in automobile of employ¬ 
er's agent, who died from injuries 
received in same accident, evidence 
of passengers as to conversations 
with agent was not inadmissible un¬ 
der statute as evidence of other par¬ 
ties to contract or cause of action in 
which one of original parties is dead, 
since plaintiffs were under no con¬ 
tract with agent, and causes of ac¬ 
tion at issue were the individual 
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causes of action of plaintiffs against 
defendant. 

U.S.—Metropolitan Life Ins. Co. v. 
Gosney, C.C.AMo., 101 F.2d 167. 

13. Pa.—McCaulif v. Griffith, 168 A. 
536, 110 Pa.Super. 522. 

Crane v. Hastings, 11 Pa.Dist. 
75. 

14. Mo.—Patton v. Fox, 69 S.W. 287,. 
169 Mo. 97. 

70 C.J. p 216 note 47. 

15. Vt.—Hall v. Hamblett, 51 Yt. 
589. 

16. Mo.—Gunn v. Thrust on, 32 S.W.. 
654, 130 Mo. 339. 

70 C.J. p 216 note 49. 

17. Md.—Horner v. Frazier, 4 A 133,. 
65 Md. 1. 

70 C.J. p 216 note 50. 

18. Mass.—Ayres v. Ayres, 11 Gray- 
130. 

70 C.J. p 216 note 51. 

19. Mo.—Freeman v. Berberich, 60* 
S.W.2d 393, 332 Mo. 831, overrul¬ 
ing Leavea v. Southern R. Co., 181 
S.W. 7, 266 Mo. 151, L.R.A1916D* 
810, Ann.Cas.l918B 97. 
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is of any person who acted as an agent in the mak¬ 
ing of a contract, from testifying in any suit in¬ 
volving the contract, the suit need not he on the 
contract to render the statute applicable. 20 

Where the statute in terms applies to suits whose 
object is to obtain title to, or possession of, prop¬ 
erty of decedent or to reach and affect the same in 
any way, the statutory inhibition on testimony is 
limited to such actions as are designed to reach, or 
in some way affect, specific property, and does not 
extend to, or operate in, actions merely to recover 
a pecuniary judgment, 21 although, in all proceedings 
which do affect the property of decedent, such stat¬ 
utes apply; 22 and provisions which explicitly refer 
to proceedings for the settlement of estates of de¬ 
ceased persons apply only in such proceedings as are 
of the prescribed character, 22 and have no operation 
where, although some matter collateral to such set¬ 
tlement is involved, even though no settlement is 
possible until the determination of the instant ac¬ 
tion or proceeding, the action is not one which can 
itself be said to relate to the settlement of the es¬ 
tate. 24 Provisions excluding the testimony of an 


assignor of a thing or contract in action are ap¬ 
plicable only to suits on choses in action, 25 and not 
to actions involving title to real estate. 26 

Where an administrator seeks to recover prop¬ 
erty owned by his decedent, one having possession 
thereof is competent to testify that the property was 
transferred to him as security for a debt and was 
therefore subject to a lien in his favor. 27 

§ 134. - Representative Capacity, Title, 

or Interest of Party 

Where the exclusion of a witness Is sought under 
a provision relating to actions in which a party sues or 
defends as a representative of the decedent or incom¬ 
petent, of the character specified in the statute, it must 
appear that the claim or defense is made in such capacity. 

Where the statutes, in defining the scope of the 
disqualification, refer to actions by or against execu¬ 
tors, administrators, heirs, legatees, representatives, 
or the like, of decedents or incompetents, the rule 
of exclusion applies in actions in which one of the 
parties sues or defends as a representative, of the 
character enumerated in the statute, of the decedent 
or incompetent; 28 and this is true although he is 


20 . Mich.—Detroit Trust Co. v. 
Struggles, 286 N.W. 844, 289 Mich. 
695. 

21 . Ind.—Snyder v. Frank, 101 N.E. 
684, 53 Ind.App. 301. 

70 C.J. p 216 note 54. 

22 . Ind.—Castor v. McDole, 148 N.E. 
643, 80 Ind.App. 556. 

70 C.J. p 216 note 55. 

23. Ky.—Booth v. Vanarsdale, 9 
Bush 717. 

70 C.J. p 216 note 56. 

24. Iowa.—Campbell v. Mayes, 38 
Iowa 9. 

Ky.—Booth v. Vanarsdale, 9 Bush 
717. 

25. Pa.—Barbour v. Wiehle, 9 A. 520. 
116 Pa. 308—Warren v. Steer, 5 A. 
4, 112 Pa. 634. 

26. Pa.—Warren v. Steer, supra. 

27. Pa.—Drob v. Jaffe, 41 A.2d 407, 
351 Pa. 297. 

28. Ark.—Alphin v. Alphin, 279 S. 
W.2d 822—Missouri Pac. R. Co. v. 
Keeton, 191 S.W.2d 954, 209 Ark. 
605. 

Fla.—McDougald v. Couey, 9 So.2d 
187, 150 Fla. 748. 

■Ga.—Mickle v. Moore, 4 S.E.2d 217, 
188 Ga. 444—Rainey v. Moon, 2 S. 
E.2d 405, 187 Ga. 712. 

Ellison v. Aiken, 40 S.E.2d 441, 
74 Ga.App. 541. 

Idaho.—Burns v. Skogstad, 206 P. 

2d 765, 69 Idaho 227. 

Ill.—Heineman v. Hermann, 52 N.E. 
2d 263, 385 Ill. 191. 

Johnson v. Mueller, 104 N.E.2d 
651, 346 Ill.App. 199—Morrison v. 
Nugent, 36 N.E.2d 581, 311 Ill.App. 


411—City Nat. Bank & Trust Co. 
of Chicago v. Oberheide Coal Co., 
30 N.E.2d 753, 307 Ill.App. 519- 
In re Teehan’s Estate, 4 N.E.2d 
513, 287 Ill.App. 58. 

Md.—Tillinghast v. Lamp, 176 A. 629, 
168 Md. 34. 

Mo.—Clark v. Meriwether, App., 123 
S.W.2d 603. 

N.J.—Forbes v. Forbes, 46 A.2d 62, 
137 N.J.Eq. 520. 

Ohio.—Watzek v. Whetstone, App., 
40 N.E.2d 172. 

Tillar v. Creed, 1 Ohio Supp. 122. 
Tex.—Eastland v. Basey, Civ.App., 
196 S.W.2d 336—Firestone v. Sims, 
Civ.App., 174 S.W.2d 279, error re¬ 
fused. 

70 C.J. p 212 notes 14, 15. 

Actions for wrongful death see infra 
§ 140. 

Exclusion of testimony of: 

Interested persons as extending to: 
Heirs see infra § 174. 

Legatees or devisees see infra § 
175. 

Parties as extending to: 

Party adverse to representative 
or successor of decedent see in¬ 
fra § 153. 

Representative or successor of 
decedent see infra §§ 154-156. 
Surviving party to contract or 
cause of action as extending 
to: 

Executor or administrator see 
infra § 198. 

Heir, legatee, or devisee see in¬ 
fra § 197. 

Proceedings for appointment or re¬ 
moval of administrator see infra 
I 5 143. 


Protection accorded by statute to: 

Executor or administrator see in¬ 
fra § 205. 

Heir, legatee, or devisee see infra § 
206. 

Representative of decedent or in¬ 
competent generally see infra § 
205. 

Principal reason, for disqualifica¬ 
tion of a party as a witness on his 
own behalf when an adverse party 
sues as an administrator is supposed 
inability of administrator to oppose 
statements of his adversary or meet 
evidence with counter evidence. 

Ill.—Combs v. Younge, 281 Ill.App. 

339. 

Test of representative capacity, 
with respect to admission of testi¬ 
mony of transaction with deceased 
person, is whether one party or the 
other appeared on the record as the 
representative of the deceased. 

N.J.—Hollingsworth v. Lederer, 4 A. 

2d 291, 125 N.J.Eq. 193, affirmed 

4 A.2d 300, 125 N.J.Eq. 193—Burr 

v. Bloomsburg, 138 A. 876, 101 

N.J.Eq. 615. 

Incompetency not absolute 

Pa.—Cease v. Thomas, 38 A.2d 547, 

155 Pa.Super. 215. 

In action by husband against rep¬ 
resentative of his deceased wife to 
cancel an ante-nuptial agreement, the 
husband was not competent to testi¬ 
fy. 

Ohio.—Herman v. Soal, 49 N.E.2d 

109, 71 Ohio App. 310. 

An heir sued tinder Heirs and Dev¬ 
isees Act is sued in representative ca- 
[ pacity. 
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not described as bearing such relation to the decedent 
or incompetent, or to the estate, where he does so 
in fact and has in fact acted throughout, and rests 
his entire claim or defense in law on his position 
as representative; 29 the fact that a party could 
properly have sued or defended in his individual, 
and need not have done so in his representative, 
capacity, affords no basis for a different result. 30 

Exclusion is not prevented by the fact that the 
evidence is offered solely for the purpose of ex¬ 


plaining the conduct of the witness. 33 - The actual 
facts involved, and not the title of the action, deter¬ 
mine whether the parties appear in the action in the 
capacity of executor, administrator, personal repre¬ 
sentative, or heirs. 32 

The rule of exclusion under such provisions does 
not apply in actions where no claim or defense is 
made in, or by virtue of, such a representative capac¬ 
ity as is mentioned by statute. 33 This is true even 
though either of the parties does in fact occupy the 


N.J.—Eisenhardt v. Schmidt, 98 A. 

2d 698, 27 N.J.Super. 76. 

Administrator as necessary party 

(1) Decedent’s administrator was 
necessary party to suit for specific 
performance of decedent's alleged 
oral contract to leave plaintiff all 
of decedent’s real and personal prop¬ 
erty for plaintiff’s services, where ad¬ 
ministrator claimed right of posses¬ 
sion of realty to pay estate debts; 
hence, plaintiff’s testimony as to 
transactions and conversations with 
decedent were incompetent to estab¬ 
lish the contract. 

Ark.—Jensen v. Housley, 182 S.W.2d 

758, 207 Ark. 742. 

(2) In wife’s proceeding against 
administrator of estate of deceased 
divorced husband to open up divorce 
proceedings and obtain alimony on 
ground of fraud of husband, admin¬ 
istrator was a necessary party, and 
hence wife could not testify, under 
statute prohibiting a party from tes¬ 
tifying where the adverse party is 
an executor or administrator, as to 
statements made by husband to wife 
relative to the alleged fraud, not¬ 
withstanding the statute permitting 
the parties to testify without regard 
to their marital relation in all pro¬ 
ceedings under the divorce and ali¬ 
mony chapter of the code. 

Ohio.—Kight v. Boren, App., 67 H. 

E.2d 48. 

Counterclaim 

(1) Where executrix, a daughter 
of deceased, sought to enforce agree¬ 
ment which in part provided that 
children should contribute to support 
of mother and continue payments to 
her estate for certain period after her 
death, and children counterclaimed, 
alleging violation of agreement by 
executrix as an individual and party 
to transaction, children were not 
rendered incompetent to testify in 
support of counterclaim by statute 
rendering persons incompetent when 
adverse party sues as executrix. 

Ill.—Pickering v. Hickox, 24 N.E.2d 

755, 303 Ill.App. 372. 

(2) Where devisee sued for par¬ 
tition, but testator’s widow filed a 
counterclaim against his executor, 
who was not party to original hill, 
and sought to establish oral contract 
of testator to devise realty and be¬ 


queath personalty, the statute pro¬ 
viding that when one party is sued in 
representative capacity, no other par¬ 
ty may testify as to any transaction 
with, or statement by, deceased, was 
applicable. 

N.J.—Yuritch v. Yuritch, 51 A.2d 
901, 139 N.J.Eq. 439. 

Where an estate is not fully ad¬ 
ministered, testimony detailing con¬ 
versations and transactions with de¬ 
ceased testator concerning execution 
of deed is inadmissible against one 
acting as independent executor and 
trustee under will, or against testa¬ 
tor's widow as beneficiary under 
trust or as community survivor, in 
trespass to try title, unless inter¬ 
est or title of executor and trustee as 
executor is severable from that as 
trustee and that of widow; a suit 
for title to, or interest in, specific 
property subject to administration 
in pending estate, or to establish 
claim or charge against such estate 
or specific property subject to ad¬ 
ministration therein, constitutes an 
indivisible cause of action, and stat¬ 
ute excluding testimony as to trans¬ 
action with, or statement by, testa¬ 
tor applies to interest or title of all 
parties holding subject to such ad¬ 
ministration. 

Tex.—Nesbitt v. First Nat. Bank, Civ. 
App., 108 S.W.2d 318. 

29. S.D.—Jones v. Sub era, 126 N.W. 
253, 25 S.D. 223. 

70 C.J. p 213 note 16. 

Claim against corporation 

(1) Purpose of the statute could 
not be avoided by framing a plead¬ 
ing in such a way that in form, the 
claim was asserted only against a 
corporation, the stock of which was 
owned by decedent’s executors. 

N.Y.—In re Cohen’s Estate, 137 N.Y. 

S.2d 300, affirmed Edelman v. Frin- 
del, 141 N.Y.S.2d 819, 285 App.Div. 
1119, affirmed 132 N.E.2d 311, 309 
N.Y. 935. 

(2) Purpose of statutes see supra 
§ 132 b. 

30. Wis.—Knox v. Bigelow, 15 Wis. 
415. 

31. Ga.—Ellison v. Aiken, 40 S.E.2d 
441, 74 Ga.App. 541. 

32. N.D.—Shong v. Farmers’ & Mer¬ 
chants’ State Bank, Hutchinson, 
Minn., 70 N.W. 2d 907. 
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33. Ark.—Missouri Pac. R. Co. v. 
Keeton, 191 S.W.2d 954, 209 Ark! 
605. 

Cal.—In re Scheller’s Estate, 148 P. 

2d 393, 64 C.A.2d 65. 

D.C.—Rosenschein v. Citron, 169 F. 

2 d 885, 83 U.S.App.D.C. 346. 

Fla.—McDougald v. Couey, 9 So.2d 
187, 150 Fla. 748. 

Md.—Weir v. Baker, 29 A.2d 269, 181 
Md. 249. 

Neb.—Smith v. Pacific Mut. Life Ins. 
Co. of California, 265 N.W. 534, 130 
Neb. 501. 

N.Y.—Benson v. Hotel Onondaga 
Operating Co., 100 N.Y.S.2d 805. 
N.D.—Shong v. Farmers' & Mer¬ 
chants’ State Bank, Hutchinson, 
Minn., 70 N.W.2d 907. 

Ohio,—Torrance v. Torrance, 70 N.E. 

2d 365, 147 Ohio St. 169. 

S.D.—Corpus Juris cited In Rein- 
schmidt v. Hirsch, 275 N.W. 356, 
357, 65 S.D. 498. 

Tenn.—Justice v. Henley, 181 S.W.2d 
632, 27 Tenn.App. 405—Baker v. 
Baker, 142 S.W.2d 737, 24 Tenn, 
App. 220—Patterson v. Mitchell, 9 
Tenn.App. 662—Savage v. Savage, 
4 Tenn.App. 277. 

Tex.—Fenley v. Ogletree, Civ.App., 
277 S.W.2d 135, refused no reversi¬ 
ble error—Smith v. Smith, Civ. 
App., 257 S.W.2d 335—-Forrest v. 
Moreno, Civ.App., 161 S.W.2d 364, 
error refused—Johnson v. Perkins, 
Civ.App., 140 S.W.2d 282, error 
dismissed judgment correct. 

70 C.J. p 212 note 14 [a] <3)-(5), 
p 213 note 20. 

Action to impress trust on realty 

(1) Generally. 

N.D.—McDonald v. Miller, 16 N.W.2d 
270, 73 N.D. 474, 156 A.L.R. 1328. 

(2) Action as to trusts as claim or 
demand against estate see infra $ 
136 b. 

Executor as nominal party 

In action on note payable to de¬ 
ceased, maker was not precluded, by 
statute prohibiting testimony as to 
transaction with deceased in action 
by executor, from testifying con¬ 
cerning contract with deceased giv¬ 
ing rise to maker's claim for credit 
on note, notwithstanding action was 
instituted by deceased’s executor and 
widow, where executor was only a 
i nominal party, in view of executor's 
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designated relationship toward the estate, or toward 
the decedent or incompetent, if such party claims, 
defends, or is sued in his individual, and not in 
his representative, capacity, under an assertion of 
rights or liabilities which are independent of that 
status ; 34 however, where the proceeding is one in¬ 
volving the assertion of an individual right or claim 
by an executor or administrator against the estate, 
or charge or claim by the estate against the repre¬ 
sentative, the statutory rules of incompetency ap¬ 
ply. 35 

The mere fact that a representative is interested 
in the result of the proceeding is insufficient to make 
the controversy one to which the statutory disquali¬ 


fication applies, where he is not a party to the 
record. 36 Moreover, no incompetency may be 
predicated on the statute unless the party asserting 
a right to the subject matter of the controversy as 
a representative does, in fact, hold such a right in 
such a manner. 37 Where the very issue involved 
is whether particular property or rights are held 
thus, the rule of disqualification does not apply; 38 
nor does it apply where one, sued as an individual, 
claims to defend as a representative, where the only 
recovery sought against him is on his personal and 
individual liability and nothing is claimed against 
him by virtue of the representative position which 
he occupies; 39 while his adversary’s failure to al- 


assignment of note without recourse 
to widow. 

Ark.—St. Louis Union Trust Co. v. 
Hammans, 161 S.W.2d 950, 204 

Ark. 298. 

Executrix as not necessary party 
In trespass to try title to land, 
grantee's widow and sole devisee, 
although suing also as independent 
executrix of deceased grantee, could 
recover only as devisee in absence 
of showing that estate of her testa¬ 
tor owed debts, and, therefore, in 
her capacity as independent execu¬ 
trix she was not a necessary party 
to suit, and death statute did not 
preclude adverse parties from testi¬ 
fying concerning conversations with 
her testator. 

Tex.—Kidd v. Young, Civ.App., 185 
S.W.2d 173, reversed on other 
grounds 190 S.W.2d 65, 144 Tex. 
322. 

Action between, heirs held not 
within statute, notwithstanding one 
heir, by stipulation, had been select¬ 
ed to manage the estate. 

Ark.—Edgmon v. Edgmon, 104 S.W. 
2d 452, 193 Ark. 1076. 

Action by surviving partner 

(1) Action by surviving partner 
to recover on promissory note pay¬ 
able to partnership was not an ac¬ 
tion by a legal representative of 
deceased partner, so as to preclude 
defendants from testifying to fraud¬ 
ulent representations allegedly made 
by deceased partner. 

Ariz.—Robson v. Daily, 147 P.2d 491, 
61 Ariz. 225. 

(2) Action by surviving partner 
as once named beneficiary of life 
insurance policies of deceased part¬ 
ner to recover proceeds of such 
policies paid by insurer to last 
named beneficiary was not action 
brought “by or against executors, 
administrators, heirs, devisees, lega¬ 
tees or distributees of decedent as 
such” within meaning of statute. 
Md.—Sheeler v. Sheeler, 114 A.2d 

62, 207 Md. 264. 


(3) Exclusion of surviving part¬ 
ner generally see infra § 200. 

Appointment of conservator over 
plaintiff’s estate was no ground for 
invocation of statute concerning tes¬ 
timony of party when other party 
is representative of estate or guard¬ 
ian of insane person, since appoint¬ 
ment determined plaintiff’s status as 
of its date, not as mental incompe¬ 
tent, but as unfitted, because of 
mental disability, to manage her 
affairs with prudence and under¬ 
standing, and assumed no incapacity 
of plaintiff to testify. 

N.H.—Oullette v. Ledoux, 30 A-2d 
13, 92 N.H. 302. 

34. N.J.—Ackermann v. Loadsman, 
18 A.2d 572, 129 N.J.Eq. 120. 

N.Y.—-Vulovich v. Baich, 143 N.Y.S. 
2d 247, 286 App.Div. 403, motion 
dismissed 133 N.E.2d 468, 309 N.Y. 
1027. 

N.D.—Shong v. Farmers’ & Mer¬ 
chants’ State Bank, Hutchinson, 
Minn., 70 N.W.2d 907. 

Tex.—Garza v. De Leon, Civ.App., 
193 S.W.2d 844. 

Wash.—Devlin v. Department of 
Labor and Industries of Washing¬ 
ton, 78 P.2d 952, 194 Wash. 549. 

70 C.J. p 214 note 21. 

Heirs suing in own right 

N.J.—Gretkowski v. Wojciechowski, 
97 A2d 701, 26 N.J.Super. 245. 

Forbes v. Forbes, 46 A.2d 62, 
137 N.J.Eq. 520. 

Defendant sued individually and as 
administrator 

Where one of the defendants, who 
was sued individually and as ad¬ 
ministrator of estate of deceased, 
claimed title to interest involved in 
the suit in his individual capacity 
and not as heir, dead man’s statute 
did not require exclusion of his 
testimony concerning conversation 
between deceased and one under 
whom plaintiffs claimed. 

Tex.—Webb v. British Am. Oil Pro¬ 
ducing Co., Civ.App., 281 S.W.2d 
i 726, refused no reversible error. 
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Executrix as owner of notes in own 
right 

Dead man’s statute was not ap¬ 
plicable in action by executrix and 
widow of testator to recover on 
notes executed to him, where estate 
had been fully administered and 
executrix was owner of notes in her 
own right as a legatee under will, 
and therefore oral testimony of an 
alleged accord and satisfaction be¬ 
tween defendants and testator with 
reference to notes during testator’s 
lifetime was admissible. 

Tex.—Pugh v. Turner, 197 S.W.2d 
822, 145 Tex. 292, 172 A.L.R. 707. 
Assignment of cause of action to 
executrix 

A maker of note seeking to vacate 
judgment by confession after death 
of payee was competent, under stat¬ 
ute, to testify to transactions with 
deceased payee disclosing that note 
was only a guaranty that maker 
would pay the payee's indebtedness 
to bank and that note had been dis¬ 
charged, where payee’s administra¬ 
trix, who opposed maker's motion to 
vacate judgment, became the plain¬ 
tiff in action individually by assign¬ 
ment of cause of action and sub- 
stituton of parties. 

Ill.—Andrews v. Matthewson, 75 NT. 
E.2d 123, 332 Ill.App. 325. 

35. Me.—Tuck v. Bean, 155 A. 277, 
130 Me. 2 77. 

70 C.J. p 214 note 22. 

Testimony by executor or adminis¬ 
trator to support personal claim 
on accounting proceedings see in¬ 
fra § 139. 

36. N.J.—Flemington Nat. Bank v. 
Jones, 24 A- 928, 50 N.J.Eq. 244. 

R.I.—Kenyon v. Peirce, 24 A. 825, 17 
R.L 794. 

37. Me.—Beach v. Pennell, 50 Me. 
587. 

38. Me.—Beach v. Pennell, supra. 
Tex.—Tennison v. Palmer, Civ.App., 

14 2 S.W. 948. 

39. Tex.—Tennison v. Palmer, su¬ 
pra. 

70 C.J. p 215 note 26. 
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lege his representative capacity is not conclusive, 
it must appear that in fact a party is acting in a 
representative capacity with respect to the property 
or other matter in dispute in order for the provision 
to operate. 40 

The statute has been held not to apply where a 
personal representative is joined as a defendant 
only for the convenience of plaintiff, 41 or as an 
additional defendant; 42 and a statute may make a 
defendant competent to testify as to conversations 
and transactions with deceased where he is charged 
with having breached his trust. 43 

Who legally represents deceased . A statute seek¬ 
ing to prevent only persons “legally representing 
the deceased” against claims which may be fraudu¬ 
lent docs not seek to prevent anyone from showing 
who does or does not legally represent deceased. 44 

In interpleader action, where one of the parties 
claimant appears and claims in a representative ca¬ 
pacity, it has been held that the statutory rules of 
incompetency apply ; 45 the same is true where com¬ 
plainant is such representative but one of the com¬ 
plainants compelled to interplead avails himself of 
the opportunity to enforce rights against the estate 
outside of the interpleader suit as originally filed by 
such representative. 46 

Persons who arc 'parties both in representative ca¬ 
pacity and othcrzvisc. Where a party claims or is 
sued in a dual capacity, both as one of the class of 
representatives mentioned in the statute and in some 
other manner not so included, the proceeding is with¬ 
in the purview of the statutory restriction on testi¬ 
mony; 47 but where, after action brought against 
one both in a representative capacity and individual¬ 
ly, the suit is properly dismissed against him as rep¬ 
resentative, so that thereafter the individual liability 
is the only one asserted, the statutory provisions 
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relating to incompetency do not apply after such 
dismissal. 48 

Representative as plaintiff or defendant. Where 
statutes are in terms applicable whether the action 
is “by or against” a representative of the character 
named, or whether a party “sues or defends” as such 
representative, the statutes will be applied according 
to their terms; 43 and other statutes not expressly 
so worded have been construed as applying whether 
the representative is plaintiff or defendant; 50 b u t 
provisions in somewhat similar terms have elsewhere 
been construed as applying only to suits brought 
against a representative. 51 

Heir prosecuting action dismissed by representa¬ 
tive. Where, pursuant to statutory authority, an 
heir as any other creditor has taken steps to prose¬ 
cute an action to recover assets for the estate, which 
has voluntarily been dismissed by the administrator, 
the action will be deemed one “in which an executor 
or administrator is a party,” within the meaning of 
a statute allowing the heirs to testify on behalf of 
the estate in such an action where they are not “nec¬ 
essary parties to the issue or record, whose interest 
is adverse to such estate.” 62 

§ 135 . - Interest of Estate in General 

By direct or indirect provision of various dead man's 
statutes, incompetency arises thereunder only when the 
estate of the deceased or incompetent is interested in the 
event of the suit. 

The presence or absence of interest, on the part 
of the estate, in the event of the suit, has by statutes 
and decisions in a number of jurisdictions been re¬ 
garded as a test of whether the action or proceeding 
is one in which the statutory rules of incompetency 
apply, either directly and of itself, as discussed in 
this section, or indirectly, by reference to the ques¬ 
tion whether any claim or demand by or against 


40. Me.—Beach v. Pennell, 50 Me. 

587. 

41. Tex.—Sharp v. American Nat. 

Ins. Co., Ctv.App., 120 S.W.2d 50. 

In. insurer's suit to determine 
rights of claimants to proceeds of 
life policies in which beneficiary 
and administratrix of insured’s es¬ 
tate wero joined as defendants, bene¬ 
ficiary was not disqualified, under 
statute, to testify to declarations of 
insured, since suit was in effect one 
by insurer to determine whether 
beneficiary had insurable interest m 
insured and administratrix was 
joined only for convenience of in¬ 
surer. 

Tex.—Sharp v. American Nat. Ins. 

Co., supra. 


42. Pa.—Brubaker v. Berks County, 
112 A.2d 020, 381 Pa. 157. 

McCaulif v. Griffith, 168 A. 536, 
110 PcuSuper. 522. 

Brubaker v. Berks County, Com. 
PL, 47 Berks Co. 1. 

43. N.J.—Stiles v. Newsch wander, 
49 A.2d 572, 139 N.J.Eq. 1, re¬ 
versed on other grounds 54 A.2d 
767, 140 N.J.Eq. 591. 

44. D.C.—Duckett v. Duckett, 134 
F.2d 527, 77 U.S.App.D.C. 303. 

45. Me.—Fairfield Sav. Bank v. 
Small, 38 A. 551, 90 Me. 546. 

46. Del.—Lynam v. Harvey, 108 A. 
850, 12 Del.Ch. 129. 

47. Tex.—Firestone v. Sims, Civ. 
App., 174 S.W.2d 279, error re¬ 
fused. 

70 C.J. p 215 note 30. 
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48 . N.H.—Muir v. Bartlett, 99 A 
553, 78 N.H. 313. 

Disqualification of party as to whom 
action has been dismissed gener¬ 
ally see infra § 147. 

49. Me.—Beach v. Pennell, 50 Me. 
587. 

Mich.—In re Lambie's Estate, 56 
N.W. 223, 97 Mich. 49. 

50. Utah.—Ewing v. White, 30 P. 
984, 8 Utah 250. 

51. Idaho.—Servel v. Corbett, 290 P. 
200, 49 Idaho 536. 

70 C.J. p 215 note 35. 

52. Ind.—-Richard v. Marshall Coun¬ 
ty Trust & Savings Co., 143 N.E. 
152, 195 Ind. 540. 
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the estate is involved, as discussed infra § 136, or 
whether judgment may be rendered or allowed in the 
proceeding for or against the estate, or the heirs 
or representatives as such, infra § 137. The mere 
fact that some conduct or statement of a person de¬ 
ceased is incidentally involved in litigation is not 
sufficient, it is held, to interpose the statutory rule 
of incompetency to prevent testimony with respect 
thereto. 53 Where, although a transaction or cause 
of action with a person deceased is collaterally in¬ 
volved in a proceeding, no judgment or allowance 
can be entered which will bind or conclude the estate 
or affect it directly or indirectly, the statutes have 
no application to such proceeding; 54 the fact that 
the estate may be interested in the question being 
tried is insufficient, where it is not interested in the 
immediate result of the suit. 55 

Under the constructions given various statutes, 
the proceeding must be one having the estate on one 
side and an adverse party on the other, in order 
for the disqualification to arise; 56 a case cannot 
arise for the application of the statutory rule of in¬ 
competency unless it involves a direct, immediate 
conflict of interest between the dead and the liv¬ 
ing; 57 such rule is not applicable where the estate 
is not interested in the sense that it may be either 
augmented or diminished by the result, 58 and where 
the estate of decedent has no interest whatever in 
the subject matter or result of the suit or issue, the 
statute does not affect the proceeding; 59 and the 
interest or estate for which the representative ap¬ 
pears must be one truly adversary, of such a char- 
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acter that but for his death decedent would be sub¬ 
stantially interested in the result of the suit. 60 

The mere appearance of the estate, by the repre¬ 
sentative, as a party in the proceeding is not suffi¬ 
cient to call for the application of the statutes, 
where it is in fact indifferent to the result of the suit 
and has no real interest therein but occupies merely 
the position of a stakeholder between the parties 
whose interests are in controversy, 61 and this is true, 
even though, for the purpose and in the character 
in which the representative does appear, he is a 
necessary party. 62 

As a result of these rules with respect to the inter¬ 
est of the estate, it has also been held that all wit¬ 
nesses are competent in a suit between parties claim¬ 
ing from decedent by devolution relating to the 
distribution of his estate, 63 in an application for a 
family allowance out of the estate, 64 in a contest 
over the right to the proceeds of a policy of insur¬ 
ance on the life of decedent, 65 in a claim case in¬ 
volving the liability of property to be levied on for 
a judgment held against a decedent, 66 or in a divorce 
suit. 67 

§ 136. - Claim or Demand by or against 

Estate 

a. In general 

b. Actions as to trusts 

a. In General 

The assertion of a claim or demand against the es¬ 
tate of a decedent, and, under some statutes, only such 


53. Kan.—Gillihan v. Economy Oil 
Co., 54 P.2d 957, 143 Kan. 311. 

70 C.J. p 217 note 65. 

54. Ala.—Jennings v. Jennings, 33 
So.2d 251, 250 Ala. 130—Atlantic 
Coast Line R. Co. v. Flowers, 3 So. 
2d 21, 241 Ala. 446. 

Ill.—Kalschinski v. Illinois Bankers 
Life Assur. Co., 35 N.E.2d 705, 311 
Ill.App. 181. 

70 C.J. p 217 note 66. 

Action for wrongful death, see infra 
§ 140. 

Possibility of judgment for or 
against estate generally see infra 
S 137. 

55. Mo.—Golden v. Tyer, 79 S.W. 
143, 180 Mo 196. 

70 C.J. p 217 note 67. 

50. Mich.—Appeal of McClintock, 24 
N.W. 549, 58 Mich. 152. 

70 C.J. p 217 note 68. 

Witness’ interest opposed to other 
party 

Party’s testimony as to transac¬ 
tion with deceased is inadmissible 
against party to whom witness' in¬ 
terest is opposed, where deceased’s 


estate or that of his grantee or heir 

is interested in result of suit. 

Ala.—Federal Land Bank of New 
Orleans v. Curington, 171 So. 361, 
233 Ala. 263. 

57. Ala.—Alabama Gold L. Ins. Co. 
v. Sledge, 62 Ala. 566. 

58. Ala.—Alexander v. Alexander, 
107 So. 835, 214 Ala. 291. 

70 C.J. p 218 note 70. 

59. Ala.—Vaughan v. Vaughan, 62 
So.2d 466, 258 Ala. 336. 

Fla.—McDougald v. Couey, 9 So.2d 
187, 150 Fla. 748. 

N.M.—Citizens’ Bank of Clovis v. 
Brown, 32 P.2d 755, 38 N.M. 310. 

Pa.—Garner v. Caplan, Com.PL, 55 
Dauph.Co. 405. 

S.C.—Zinnerman v. Williams, 45 S. 
E.2d 597, 211 S.C. 382. 

Tex.—Fenley v. Ogletree, Civ.App., 
277 S.W.2d 135, refused no re¬ 
versible error. 

70 C.J. p 218 note 71. 

60. Iowa.—Watson v. Russell, 18 
Iowa 79. 

70 C.J. p 218 note 72. i 
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61. Ga.—Cooper v. Reeves, 131 S.E. 
63, 161 Ga. 232. 

70 C.J. p 218 note 73. 

Representative capacity, title, or in¬ 
terest of party as limitation on 
proceeding affected by statute 
generally see supra § 134. 

62. Mo.—Hoyt v. Davis, 30 Mo,App. 
309. 

63. Ala.—Alexander v. Alexander, 
107 So. 835, 214 Ala. 291. 

70 C.J. p 218 note 76. 

Wife abandoning husband not com¬ 
petent as heir 

Pa.—Kozin v. Martin, Com.Pl., 91 
Pittsb.Leg.J. 45. 

64. Cal.—In re McCausland's Es¬ 
tate, 52 C. 568. 

65. Mich.—Great Camp Knights of 
Maccabees v. Savage* 98 N.W. 26, 
135 Mich. 459. 

70 C.J. p 218 note 78. 

66 . Ga.—Anderson v. Wilson, 45 Ga. 
25. 

70 C.J. p 218 note 79. 

67. Ala.—Vaughan v. Vaughan, 62 
So.2d 466, 258 Ala. 336. 

Statute as not relating to divorce 
action see supra § 133 a. 
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assertion, calls for the operation of the statutory rule 
with respect to incompetency. 

The proceeding is of such nature as to call for 
the operation of the statutory rules with respect to 
incompetency where it involves an action on a 
claim or demand against the estate of a decedent , 68 
which originated during the lifetime of decedent , 69 
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including therein, where other requisites, if any, as 
to the character of the adversary party are present 
every case in which it is sought to fasten a liability 
on an estate , 70 or where the enforcement of the 
asserted claim or demand will result in the diminu¬ 
tion of the estate available for distribution. 73 - 


68. Ala.—Box v. Box, 24 So.2d 28, 
247 Ala. 291. 

Ark.—Morris v. Arrington, 221 S.W. 
2d 406, 215 Ark. 564—Bradford v. 
Reid, 149 S.W.2d 51, 202 Ark. 108. 
Colo.—Faden v. Midcap’s Estate, 152 
P.2d 682, 112 Colo. 573. 

Idaho.—Bums v. Skogstad, 206 P.2d 
765, 69 Idaho 227. 

Ky.—Griffin v. Louisville Trust Co., 
226 S.W.2d 786, 312 Ky. 145— 

Sword v. Moore’s Adm’r, 198 S.W. 
2d 215, 303 Ky. 679—Maupin v. 
Maupin, 87 S.W.2d 629, 261 Ky. 
312—Simons’ Ex'r v. Simons, 71 
S.W.2d 959, 254 Ky. 557. 

Md.—Ewell v. Landing, 85 A.2d 475, 
199 Md. 68—Weil v. Lambert, 37 
A.2d 312, 183 Md. 233. 

Miss.—Schwander v. Rubel, 75 So.2d 
45, 221 Miss. 875—Coleman v. 

Kiorbow, 54 So.2d 915, 212 Miss. 
541—Elmer v. Holmes, 199 So. 84, 
189 Miss. 785. 

Pa.—Volkwein v. Volkwein, 22 A.2d 
81, 146 Pa.Super. 265. 

In re O’Brien's Estate, Orph., 
35 Del.Co. 173—In re Beresford's 
Estate, Orph., 35 Del.Co. 106—In 
re Williams’ Estate, Orph., 35 Del. 
Co. 101—In re Redd’s Estate, 
Orph., 20 Wash.Co. 165. 

70 C.J. p 219 note 81. 

Assertion by executor or adminis¬ 
trator of individual claim 
against estate: 

Generally see supra § 134. 

In proceedings connected with ac¬ 
counting see infra § 139. 

“No person will be permitted to 
give testimony in his behalf against 
the estato of a deceased person that 
will have a tendency to strengthen 
or make good his claim, or that will 
leave the impression upon the court 
or jury that his demand must be just 
and reasonable.” 

Ky.—Duke’s Arm’r v. Patton, 95 S. 
W.2d 249, 250, 264 Ky. 598— 

Northrip’s Adm’r v. Williams, 100 
S.W. 1192, 1193, 30 Ky.L.Rep. 1279. 

“Claimant” defined 

(1) Ordinarily, a claimant against 
estate of deceased person is one 
who seeks payment or some sort of 
financial satisfaction in certain spe¬ 
cific amount. 

Colo.—Risbry v. Swan, 239 P.2d 600, 
124 Colo. 567. 

(2) “Claimant” defined generally 
see Claimant, 14 C.J.S. p 1190 note 
51—p 1191 note 73. 


Action for breach of contract 
Cal.—Pelton v. Andrews, 74 P.2d 528, 
24 C.A.2d 124. 

Oral contract 

Kan.—In re Bond’s Estate, 150 P.2d 
343, 158 Kan. 776. 

Md.—Dowell v. Dowell, 9 A.2d 593, 
177 Md. 370, 125 A.L.R. 1008. 
Mich.—In re Van Dyk's Estate, 284 
N.W. 665, 288 Mich. 115. 

Mont.—O'Sullivan v. Simpson, 212 P. 

2d 435, 123 Mont 314. 

Claim based on express or Implied 
contract 

Ark.—Rogers v. Stewart, 178 S.W.2d 
849, 206 Ark. 1118. 

Iowa.—In re Fili’s Estate, 40 N.W. 
2d 286, 241 Iowa 61—Maasdam v. 
Maasdam’s Estate, 24 N.W.2d 316, 
237 Iowa 877. 

Claim based on unjust enrichment 
Iowa.—In re Fili’s Estate, 40 N.W.2d 
286, 241 Iowa 61. 

Claims on notes 

Iowa.—In re Custer’s Estate, 295 N. 

W. 848, 229 Iowa 1061. 

Claim recoverable on quantum me¬ 
ruit 

Iowa.—Maasdam v. Maasdam’s Es¬ 
tate, 24 N.W.2d 316, 237 Iowa 877. 
Claim under will in will contest 
Miss.—Wallace v. Harrison, 65 So. 

2d 456, 218 Miss. 153. 

Vendor suing broker’s estate and 
widow 

Under dead man’s statute^ vendor 
suing broker's estate and broker’s 
widow for damages for breach of 
fiduciary relationship was incompe¬ 
tent as a witness as far as de¬ 
ceased’s estate was concerned. 

Cal.—Adams v. Herman, 234 P.2d 
695, 106 C.A.2d 92. 

69. Miss.—McFadden v. Welch, 170 
So. 903, 177 Miss. 451. 

70 C.J. p 219 note 82. 

Claims for services rendered dece¬ 
dent 

(1) Generally. 

Ark.—Harris v. Whitworth, 211 S.W. 
2d 101, 213 Ark. 480—Wilson v. 
Dodson, 158 S.W.2d 46, 203 Ark. 
644. 

Cal.—Leoni v. Delany, 188 P.2d 765, 
83 C.A2d 303, rehearing denied 189 
P.2d 517, 83 C.A.2d 303. 

Iowa.—In re Fili’s Estate, 40 N.W.2d 
286, 241 Iowa 61—Maasdam v. 

Maasdam's Estate, 24 N.W.2d 316, 
237 Iowa 877—In re Gollobit’s 
Estate, 3 N.W.2d 191, 231 Iowa 
1074—Shoberg v. Rock, 298 N.W. 
834, 230 Iowa 832. 
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Ky.—Cheatham's Ex’r v. Parr 214 
S.W.2d 95, 308 Ky. 183—Sword v. 
Moore’s Adm’r, 198 S.W.2d 21gj 
303 Ky. 579—Maupin v. Maupin 
87 S.W.2d 629, 261 Ky. 312. 

70 C.J. p 219 note 81 [a] (2), (3). 

(2) Rendition of services as sub¬ 
ject matter of testimony generally 
see infra § 219. 

70. Ala.—Duggar v. Pitts, 39 So. 
905, 145 Ala. 358, 8 Ann.Cas. 146— 
Louis v. Easton, 50 Ala. 470. 

71. D.C.—Nieman v. Mitchell, 2 
App.D.C. 195. 

Ill.—Ebert v. Gerding, 5 N.E. 591, 
116 Ill. 216. 

Proceeding not contemplated 

Statute does not contemplate a 
proceeding the result of which can 
neither increase nor diminish as¬ 
sets of estate but concerns only man¬ 
ner in which assets will be distrib¬ 
uted. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

Proceeding to determine heirship 
A proceeding for the determina¬ 
tion of heirship is not one by which 
the estate is diminished, nor is it 
adverse to the estate, and the stat¬ 
ute is inapplicable thereto. 

Ohio.—O’Shaughnessy v. StefiCt, 
Prob., 117 N.E.2d 734. 

Suits based on claims to property 
adverse to estate of decedent are 
not within statute rendering incom¬ 
petent as witness parties to action 
against executor on claim or de¬ 
mand against estate because, if the 
property belongs to the claimant, the 
recovery does not diminish the es¬ 
tate to which the judgment might 
decide it did not belong. 

Cal.—Streeter v. Martinelli, 149 P.2d 
725, 65 C.A.2d 65. 

Suits to recover property or estab¬ 
lish title thereto against estate of a 
decedent do not come within statute 
rendering incompetent as witness 
parties to action against executor 
on claim or demand against estate 
since they do not take from the 
estate or diminish it. 

Cal.—Streeter v. Martinelli, supra. 

Action to sot aside divorce held 
not within statute, os not in any 
manner diminishing distributive as¬ 
sets of estate. 

Ind.—McKinney v. Bassett, 61 N.E. 

2d 79, 115 Ind.App. 614. 

Seduction of right to Inheritance 
In suit by widow and heirs of de¬ 
ceased to cancel contract executed 
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Under some statutes, the rule of incompetency 
applies only in actions on claims or demands against 
the estate of decedent , 72 which claims or demands 
originated during the lifetime of deceased , 73 the dis¬ 
qualification, when thus restricted, being held in 
some jurisdictions to exist only where the claims or 
demands in controversy are such as might have been 
enforced against decedent in his lifetime by personal 
action for the recovery of money, and on which a 
money judgment could have been rendered , 74 or to 
those which involve a money demand or a claim 
for the recovery of property . 75 The rule of incom¬ 
petency is not, however, limited to fixed debts such 


WITNESSES § 136 

as constitute claims in probate, but extends to any 
proprietary or pecuniary demand or right, however, 
initiated, urged in opposition to the estate . 76 

A statute excluding testimony of one asserting a 
right against “the estate of a deceased person” 
refers to all property which one leaves at his death, 
and the exclusion is not confined to cases in which 
the controversy is between him who would testify 
and the executor or administrator of decedent, but 
extends to every assertion of such right by a party 
who claims that any part of decedent’s estate belongs 
to him or is subject to his demand . 77 


by widow and deceased husband for 
their maintenance, testimony of oth¬ 
er heirs of deceased which did not 
tend to establish any claim of their 
own, but tended to support validity 
of contract and materially affected 
and reduced their right of inheri¬ 
tance, held properly admitted. 

Miss.—McFadden v. Welch, 170 So. 
903, 177 Miss. 451. 

72. TJ.S.—Dellefield v. Blockdel Real¬ 
ty Co., C.C.AN.Y., 128 F.2d 85. 

U. S. v. Certain Parcels of Land 
Situate in San Bernardino County, 
D.C.Cal., 85 F.Supp. 986. 

Cal.—Potter v. Bland, 288 P.2d 569, 
136 C.A.2d 125—Alvarez v. Ritter, 
155 P.2d 83, 67 C.A.2d 574^Street- 
er v. Martinelli, 149 P.2d 725, 65 
C.A.2d 65. 

Fla—McDougald v. Coney, 9 So.2d 
187, 150 Fla 748. 

Idaho.—Corpus Juris cited in In re 
Stone’s Estate, 286 P.2d 329, 331, 
77 Idaho 63. 

Miss.—Coleman v. Kierbow, 54 So. 
2d 915, 212 Miss. 541—Security 

Mut. Life Ins. Co. v. Brunson, 170 
So. 824, 176 Miss. 893. 

N.Y.—Shapiro v. Golub, 13 N.Y.S.2d 
498. 

70 C.J. p 219 note 85. 

Actions held not within statute 

(1) Action to quiet title. 

Cal.—Alvarez v. Ritter, 155 P.2d 83, 
67 C.A.2d 574—Streeter v. Mar¬ 
tinelli, 149 P.2d 725, 65 C.A.2d 65— 
Welch v. Security-First Nat Bank 
of Los Angeles, 143 P.2d 770, 61 
C.A.2d 632—In re Hill, 57 P.2d 
155, 13 C.A. 2d 326. 

(2) Action to reform deed. 

Cal.—Berendsen v. Mclver, 272 P.2d 
76, 126 C.A.2d 347. 

(3) Action to require accounting 
of partnership. 

Cal.—Alvarez v. Ritter, 155 P.2d 83, 
67 CJL2d 574. 

(41 Action involving validity of 
deed see infra § 141. 

(5) Proceeding to determine heir¬ 
ship. 

Cal.—In re Wieling’s Estate, 230 P. 
2d 808, 37 C.2d 106. 

(6) Action against estate of de¬ 


ceased agent to establish fact that 
deed of land to him was obtained by 
him by fraud and therefore never 
became a part of his estate. 

U.S.—U. S. v. Certain Parcels of 
Land Situate in San Bernardino 
County, D.C.Cal., 85 F.Supp. 986. 

(7) Action against coexecutors to 
establish plaintiff’s title and right 
to possession to note and documents. 
Cal.—Hector v. Superior Court in 

and for Placer County, 59 P.2d 591, 
15 C.A. 2d 552. 

(8) Action in claim and delivery 
to recover possession or value of 
certificate of deposit, which alleged¬ 
ly had been given to plaintiff prior 
to donor’s death. 

Idaho.—Pickerd v. Dahl, 127 P.2d 
759, 64 Idaho 14. 

(9) Other actions. 

Cal.—Cline v. Festersen, 275 P.2d 
149, 128 C.A.2d 380—Panno v, Rus¬ 
so, 186 P.2d 452, 82 C.A2d 408. 
Ind.—Martin v. Union Trust Co. of 
Indianapolis, Ind., 51 N.E.2d 357, 
222 Ind. 58. 

McKinney v. Bassett, 61 N.E.2d 
79, 115 Ind.App. 614. 

Utah.—In re Pilcher’s Estate, 197 
P.2d 143, 114 Utah 72. 

70 C.J. p 219 note 87 [a]. 

73. Idaho.—In re Stone's Estate, 
286 P.2d 329, 77 Idaho 63. 

70 C.J. p 219 note 86. 

Only a direct claim of the witness 
against the estate, and not an in¬ 
direct or inconsequential one, is 
within the application of the statute. 
Miss.—Clapper v. Powers, 77 So.2d 
808, 222 Miss. 878—Shepherd v. 
Johnston, 28 So.2d 661, 201 Miss. 
99—McFarlane v. Plant, 188 So. 
530, 185 Miss. 616. 

Claim for personal services to de¬ 
cedent 

Miss.—Johnson v. Odom, 31 So.2d 
120, 202 Miss. 213. 

Suit for reformation of deed 
Miss.—Allison v. Allison, 33 So.2d 
289, 203 Miss. 15. 

Claim or defense originating after 
death 

Under provision of statute that 

573 


person is permitted to give evidence 
in support of claim or defense 
against deceased which originated 
after death of deceased in course of 
administering estate, executor held 
not incompetent as witness at hear¬ 
ing on final account wherein ex¬ 
ceptors were seeking to hold execu¬ 
tor liable for difference between 
price received for land belonging to 
estate and actual value of land. 
Miss.—Bryan v. Bryan, 167 So. 56, 
175 Miss. 367. 

Deceased parting with interest be¬ 
fore death 

In suit by property owner asking 
appointment of surveyor to locate 
true section line between plaintiffs’ 
and defendants’ property, predeces¬ 
sor in title of defendants was com¬ 
petent to testify with respect to 
alleged parol agreement between 
him and predecessor in title of 
plaintiffs, notwithstanding fact that 
plaintiffs’ predecessor was deceased, 
where such deceased had parted 
with entire interest before his death. 
Miss.—Phares v. Farrar, 80 So.2d 
808. 

74. Cal.—Adams v. Herman, 234 P. 
2d 695, 106 C.A.2d 92—Streeter v. 
Martinelli, 149 P.2d 725, 65 C.A.2d 
65—Alton v. Haywood, 28 F.2d 
385, 136 C.A. 191. 

70 C.J. p 219 note 87. 

A lieu of a trust deed or mortgage 
is not a claim within meaning of 
statute. 

Cal.—Welch v. Security-First Nat. 
Bank of Los Angeles, 143 P.2d 770, 
61 C.A.2d 632—Silva v. Dias, 116 
P.2d 496, 46 C.A.2d 662. 

75. Miss.—Covington v. Frank, 28 
So. 20. 

70 C.J. p 219 note 88. 

76. Miss.—Lamar v. Williams, 39 
Miss. 342, followed in Rothschild 
v. Hatch, 54 Miss. 554 and Jacks v. 
Bridewell, 51 Miss. 881. 

70 C.J. p 220 note 89. 

77. Miss.—Elmer v. Holmes, 199 So. 
84, 189 Miss. 785. 

70 C.J. p 220 note 90. 

Representative capacity, titlet or 
character of party as essential to 
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Inconsistencies in a party’s position during the 
course of the trial, whereby at times it assumes the 
aspect of asserting a claim or demand against the 
estate, are not sufficient to call for the application 
of the statute if the case, as it is finally presented, 
does not involve any such matter ; 78 but a mere 
amendment for the purpose of allowing one original¬ 
ly asserting a claim or demand against an estate to 
give testimony to support the claim, by the amend¬ 
ment alleged to be in another person than witness, 
will not remove the disqualification . 79 

The fact that the estate of a deceased person may 
be prejudicially affected in consequence of the re¬ 
sult of the suit does not render a witness incompetent 
where there is no claim or demand against such es¬ 
tate . 80 

Where the application of the statute, as construed, 
is limited to claims or demands against the estate, 
the disqualification created by it does not, of 
course, operate with respect to actions or proceed¬ 
ings wherein the demand is one made by the es¬ 
tate , 81 except where, as a defense thereto, set-offs 
or counterclaims are asserted by the person being 
sued ; 82 but, where the statute in terms or by con¬ 
struction applies alike to claims by or against the 
estate, the statutory rule of incompetency applies in 
a proceeding in which it is sought to enforce a claim 
on behalf of the estate ; 83 however, if the proceed- 
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ing is neither by nor against decedent’s estate, the 
statutory rule of incompetence does not, of course 
apply . 84 

At least one statute has been held not limited to 
a claim or demand against the estate . 85 

Without reference to statute, an executor has 
been held not an incompetent witness for all pur¬ 
poses in a proceeding by him on his claim against 
the testatrix’ estate for services rendered to her 
during her lifetime . 86 

Specific performance . An action to compel spe¬ 
cific performance of a contract made by deceased 
has been held a claim or demand against the estate 
of a deceased person , 87 but other authority is to the 
contrary . 88 

The law of Oregon is liberal in respect of the com¬ 
petency of witnesses as to claims against a dece¬ 
dent’s estate , 89 and effects no exclusion either of 
parties or other persons who have an interest in the 
event . 90 

b. Actions as to Trusts 

Authorities differ as to whether an action to impress, 
establish, or declare a trust constitutes a claim or de¬ 
mand against an estate within the incompetency statute. 

An action to impress a trust on property , 91 or 


applicability of statute generally 
see supra § 134. 

Action by administrator or executor 
(1) Statute providing that parties 
to an action against an executor or 
administrator on a claim against 
the estate of a deceased person can¬ 
not bo witnesses as to any matter 
or fact occurring before the death 
of deceased applies to one who is 
administrator of the estate and who, 
in his individual capacity, sues the 
estate on a claim against decedent, 
as well as to all claimants against 
the estate; in suit, in individual ca¬ 
pacity, by administrator against es¬ 
tate to cancel a note executed by him 
to decedent, on ground that it was 
fully satisfied by services rendered 
under an oral contract prior to de¬ 
cedent's death, -where estate filed 
cross complaint on the note, claim¬ 
ant was not a competent witness to 
substantiate the allegations of his 
answer to the cross complaint on 
theory that he was not testifying 
to a claim against the estate, where 
cross complaint had been dismissed 
and no evidence was introduced 
thereunder. 

Cal.—Norgard v. Norgard’s Estate, 
128 P.2d 566, 54 C.A.2d 82. 

<2) Statute does not apply to 
cases in which the executor brings 


the action; in employee’s action 
for wages against executor of estate, 
executor's counterclaim against em¬ 
ployee for credits and cash advance¬ 
ments was an action by an executor 
within rule that statute does not 
apply to cases in which executor 
brings the action, so that refusal to 
permit employee to offer testimony 
in rebuttal of evidence in support 
of counterclaim was error. 

Cal.—Webster v. Freeman, 80 P.2d 
497, 27 C.A.2d 5. 

78. Mont.—Collins v. McKay, 92 P. 
295, 36 Mont. 123, 122 Am.S.R. 334. 

79. Ill.—Mitchell v. Goodell, 56 Ill. 
App. 280. 

80. Miss.—Security Mut. Life Ins. 
Co. v. Brunson, 170 So. 824, 176 
Miss. 893. 

In suit for cash surrender value of 

life policy which had been delivered 
to insured’s deceased brother who, 
without authority from insured, had 
obtained loans on policy, insured held 
not incompetent witness because of 
fact that his deceased brother's es¬ 
tate might be affected prejudicially 
by outcome of suit. 

Miss.—Security Mut. Life Ins. Co. v. 
Brunson, supra. 

81. Idaho.—Chiara v. Amabile, 127 
P.2d 795, 64 Idaho 55. 

70 C.J. p 220 note 93. 
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82. Cal.—In re Emerson’s Estate, 
167 P. 149, 175 C. 724. 

83. Miss.—Wood v. Stafford, 50 Miss. 
370. 

70 C.J. p 220 note 95. 

84. G-a.—Moore v. Citizens’ Bank of 
Ashburn, 94 S.E. 90, 21 Ga.App. 
183. 

85. Nev.—Tallman v. First Nat. 
Bank of Nev., 208 P.2d 302, 66 Nev. 
248. 

86. Mo.—Boggess v. Cunningham's 
Estate, App., 207 S.W.2d 814. 

87. Idaho.—Johnson v. Flatness, 211 
P.2d 769, 70 Idaho 37. 

88. Cal.—Jones v. Clark, 119 P.2d 
731, 19 C.2d 156. 

Potter v. Bland, 288 P.2d 569, 136 
C.A.2d 125. 

70 C.J. p 219 note 87 [a] (4). 

89. Or.—In re Johnson’s Estate, 164 
P.2d 886, 178 Or. 214. 

90. Or.—In re Johnson's Estate, su¬ 
pra. 

Executor held competent witness 

Or.—In re Johnson’s Estate, supra. 

91. Idaho.—Ferrell v. McVey, 232 P. 
2d 134, 71 Idaho 339—Johnson v. 
Flatness, 211 P.2d 769, 70 Idaho 37 
—Burns v. Skogstad, 206 P.2d 765 , 

I 69 Idaho 227. 
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to establish 92 or declare 93 a trust, has been held a 
claim or demand against the estate of a deceased 
person within the incompetency statute; but it has 
been held to the contrary as to an action to declare , 94 
establish , 95 or enforce 96 a trust, or to impress a 
trust on property . 97 The statutory exclusion has 
also been held to apply to an action to impress a 
trust on property where the statute is not limited 
to claims or demands against the estate . 98 

§ 137. - Possibility of Judgment for or 

against Estate or Heirs or Repre¬ 
sentatives 

Statutes providing for disqualification of witnesses 


WITNESSES §§ 136-137 

in proceedings in which a judgment or allowance may be 
rendered for or against the estate or the representatives 
or heirs contemplate only proceedings in which the estate 
has an interest. 

Under the condition annexed by some of the 
statutes to the provisions for disqualification, that 
the proceeding shall be one in which a judgment or 
allowance may be rendered for or against the estate 
or the representatives or heirs, a person disqualified 
on this condition is incompetent, if such judgment or 
allowance is in any event possible , 99 while all per¬ 
sons are competent thereunder if no such judgment 
or allowance is possible . 1 Statutes of this type con¬ 
template only those proceedings in which the es- 


92. Idaho.—Ferrell v. McVey, 232 P. 
2d 134, 71 Idaho 339—Rice v. Rig- 
ley, 61 P. 290, 7 Idaho 115. 

70 C.J. p 219 note 81 [a] (6), (7). 

93. Idaho.—Ferrell v. McVey, 232 P. 
2d 134, 71 Idaho 339. 

94. Cal.—Fish v. Security-First Nat. 
Bank of Los Angeles, 189 P.2d 10, 
31 C.2d 378. 

Alton v. Haywood, 28 P.2d 385, 
136 C.A. 191. 

95. U.S.—U. S. v. Certain Parcels of 
Land Situate in San Bernardino 
County, D.C.Cal., 85 F.Supp. 986. 

Cal.—Myers v. Reinstein, 7 P. 192, 76 
C. 89. 

Melickian v. Halstead, 263 P.2d 
652, 121 C.A.2d 469—Adams v. Her¬ 
man, 234 P.2d 695, 106 C.A.2d 92— 
Holland v. Bank of Italy Nat. T. & 
S. Ass’n, 1 P.2d 1031, 115 C.A. 472 
—Halloran v. Greene, 300 P. 469, 
114 C.A. 685. 

Miss.—Shepherd v. Johnston, 28 So,2d 
661, 201 Miss. 99. 

Pa.—Afflerbach v. Burns, 56 Pa.Dist. 
& Co. 37. 

Resulting trust 

In lessee’s action against execu¬ 
tor to reform a lease executed by de¬ 
cedent, where court determined that 
lease, as reformed, provided that 
rental advanced by lessee was to be 
refunded because of sale of land be¬ 
fore crops were planted, so that in 
effect executor held money as a re¬ 
sulting trust for benefit of lessees, 
lessees were competent to testify as 
to events occurring before decedent’s 
death. 

Cal.—Alvarez v. Ritter, 155 P.2d 83, 
67 C.A2d 574. 

Testimony limited to establishment 
of trust 

In action to enforce a trust against 
a decedent’s estate and on an account 
stated, where facts precluded enforce¬ 
ment of trust, action of court, under 
statute, in ruling that plaintiff could 
testify but thkt if any testimony was 
given other than to establish the 
trust, it would be stricken, was prop¬ 
er in view of rule that the statute 


does not disqualify a witness called 
on to establish a trust in which he 
claims to be the beneficiary, since 
property held in trust is outside the 
estate of decedent. 

Cal.—Corely v. Hennessy, 137 P.2d 
857, 58 C.A.2d 883. 

Children of deceased not disqualified 

Where bill to establish a construc¬ 
tive trust in property conveyed by de¬ 
ceased to defendant proceeded on a 
theory that title was vested in de¬ 
fendant, that deed lifted the title out 
of the deceased grantor and her es¬ 
tate, and neither the grantor nor es¬ 
tate had any further interest therein, 
children of the deceased were not dis¬ 
qualified by the statute to testify to 
relevant facts, within scope of allega¬ 
tions of the bill, tending to establish 
a constructive trust. 

Miss.—Coleman v. Kierbow, 54 So.2d 
915, 212 Miss. 541. 

96. Cal.—Tyler v. Mayre, 27 P. 160, 
30 P. 196, 95 C. 160. 

Dalakis v. Paras, 194 P.2d 736, 86 
C.A.2d 243—Coombs v. Minor, 141 
P.2d 491, 60 C.A.2d 645—Humes v. 
Humes, 133 P.2d 39, 56 C.A.2d 126. 

97. Cal.—Porter v. Van Denburgh, 
99 P.2d 265, 15 C.2d 173. 

98. Nev.—Tallman v. First Nat. 
Bank of Nev., 208 P.2d 302, 66 Nev. 
248. 

99. S.D.—Reinschmidt v. Hirsch, 275 
N.W. 356, 65 S.D. 498. 

Tex.—McKibban v. Scott, 114 S.W.2d 
213, 131 Tex. 182, 115 A.L.R. 1421. 

Knox v. Drews, Civ.App., 202 S.W. 
2d 335, error dismissed—Turner v. 
Pugh, Civ.App., 187 S.W. 2d 598. 

70 C.J. p 220 note 98. 

Actions for wrongful death see infra 
§ 140. 

Proceedings for appointment or re¬ 
moval of administrator see infra 
§ 143. 

Beneficiary under trust agreement 
Tex.—Ragsdale v. Ragsdale, 179 S.W. 

2d 291, 142 Tex. 476. 

Administrator precluded from testi¬ 
fying 

In insurance company’s interplead¬ 
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er action to determine adverse claims 
to proceeds of policy, which proceeds 
were claimed by insured’s mother and 
another and by the administrator of 
insured’s estate, the administrator 
was precluded by statute from testi¬ 
fying as to statements made to him 
by deceased insured. 

Tex.—Edgar v. Rhode Island Ins. Co., 
Civ.App., 181 S.W.2d 824. 

Biability of joint makers of notes 
In suit on notes against one of 
joint makers and representatives of 
estate of other joint maker, who had 
died after execution of notes, testimo¬ 
ny of joint maker as to conversations 
and transactions with deceased for 
purpose of showing that proceeds of 
notes had been delivered to her as 
gift from deceased and that she was 
only secondarily liable for indebted¬ 
ness represented by notes was prop¬ 
erly excluded as violative of statute. 
Tex.—Walker v. Citizens Nat, Bank 
of Waco, Civ.App., 212 S.W.2d 203, 
error refused no reversible error. 
Administrator’s action on open ac¬ 
count 

In administrator's action to re¬ 
cover balance due the estate on 
open account wherein defendant was 
not called by administrator to tes¬ 
tify, admission of defendant’s tes¬ 
timony with respect to bonds held 
by decedent for defendant was error 
under such statute. 

Ark.—Hill v. Barnes, 186 S.W.2d 675, 
208 Ark. 432. 

Suit to cancel homestead, deed 

Widow and minor children suing to 
cancel homestead deed executed by 
widow and decedent were heirs with¬ 
in statute; testimony of widow that 
she signed deed through fear after 
being threatened by decedent was 
not admissible on theory that right 
to relief as an heir had been aban¬ 
doned and that relief was sought 
solely on basis of homestead rights. 
Tex.—Fuston v. Wilson, 192 S.W.2d 
444, 144 Tex. 588. 

1- U.S.—Kemp v. Metropolitan Life 
Ins. Co., C.A.Tex., 205 F.2d 857, 
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tate has an interest and in which the judgment for 
or against those mentioned will he so with relation 
to some matter appurtenant to the estate, and are 
not applicable where such judgment is possible in 
some other independent character ; 2 the test is 
whether such judgment may be rendered as will op¬ 
erate for or against heirs or representatives in their 
capacity as such, and no account is taken of wheth¬ 
er the judgment may operate for or against persons, 
so situated, in some other capacity ; 3 so, the statute 
does not apply in actions brought in individual ca¬ 
pacity and in the own rights of individuals . 4 How¬ 
ever, the effect of the provision is not to be restrict¬ 
ed to cases where the judgment may operate for or 
against them exclusively as heirs or representatives, 
but extends as well to all cases where it may operate 
for or against them and may also affect them in 
some other character . 6 

Although the proceeding is such that the one party 
or the other may, as a result of the judgment, be 
constituted the personal representative, if neither 
party sustains such relationship at the time of the 
suit, no judgment can be rendered against either in 
that capacity, and so there is no room for the stat¬ 
utory inhibition on testimony, considered in this 
section, to operate . 6 

Such a statute has been held not applicable to a 
criminal proceeding . 7 


§ 138. Applicability to Particular Actions or 
Proceedings 

a. Actions pending when death occurs 

or incompetency arises 

b. Collection or recovery back of transfer 

or inheritance taxes 

c. Proceedings for discovery or disclo¬ 

sure of assets 

a. Actions Pending When Death Occurs or In¬ 
competency Arises 

The statute applies where a person was alive at the 
commencement of the proceeding and died thereafter 
during its progress before the introduction of the witness 
objected to as incompetent. 

The statutes are not restricted to cases where the 
person on the basis of whose death the disqualifica¬ 
tion is asserted was dead at the inception of the ac¬ 
tion or proceeding wherein the testimony is offered, 
but, when the controversy is in other respects of 
such a character as to come within the actions as 
to which the statutory provisions operate, have been 
applied as well to cases where such person was alive 
at the commencement of the proceeding and died 
thereafter during its progress before the introduction 
of the witness or testimony objected to as incompe¬ 
tent . 8 Similarly, where appeals from probate courts 
lie to courts of general original jurisdiction rather 


S.D.—Reinschmidt v. Hirsch, 275 N. 
W. 356, 65 S.D. 498—Engler v. Ips¬ 
wich Printing Co., 256 N.W. 132, 63 
S.D. 1. 

Tex.—Hughes v. McClatchy, Civ. 
App., 242 S.W.2d 799, refused no 
reversible error—Fulcher v. Young, 
Civ.App., 189 S.W.2d 28, refused 
for want of merit—Turner v. Pugh, 
Civ.App., 187 S.W.2d 698. 

70 C.J. p 220 note 99. 

Judgments as to proposed witnesses 
Statute prohibiting parties to ac¬ 
tions against decedents' personal rep¬ 
resentatives “in which judgments 
may be rendered for or against 
them/’ from testifying against each 
other as to transactions with, or 
statements by, decedents, contem¬ 
plates cases wherein judgments may 
be rendered for representatives 
against proposed witnesses, or vice 
versa, and does not comprehend case 
wherein no judgment could be ren¬ 
dered for or against one called on 
to testify, although judgment might 
be rendered for or against person¬ 
al representative. 

Tenn.—Bernard v. Reaves, 178 S.W.2d 
224, 27 Tenn. App. 121—Kurn v. 

Weaver, 161 S.W.2d 1005, 25 Tenn. 
App. 556. 

Ward’s testimony as to statements 
by. or transactions with, guardian, 
since deceased, held admissible in 


wards' action against surety on 
guardian's bond for proceeds of sale 
of wards' land. 

Tex.—U. S. Fidelity & Guaranty Co. 
v. Inman, Civ.App., 65 S.W.2d 339. 

2. S.D.—Reinschmidt v. Hirsch, 275 
NVW. 356, 65 S.D. 498. 

Tex.—Fulcher v. Young, Civ. App., 
189 S.W.2d 28, refused for want 
of merit. 

70 C.J. p 220 note 1. 

Interest of estate in general see su¬ 
pra § 135. 

Guardian “as such” 

In a statute excluding certain tes¬ 
timony in actions by or against 
guardians in which judgment may 
be rendered for or against them “as 
such," the quoted phrase limits the 
application of the law to those cases 
where a judgment could be rendered 
for or against the guardian in his 
representative capacity, 1. e., a judg¬ 
ment which is in effect a judgment in 
favor of or against his ward and 
which does not affect him personal¬ 
ly. 

Tex.—Jones v. Parker, 3 S.W. 222, 
67 Tex. 76. 

U. S. Fidelity & Guaranty Co. v. 
Inman, Civ.App., 65 S.W,2d 339. 

3. Tex.—Fuston v. Wilson, 192 S.W. 
2d 444, 144 Tex. 588—Spencer v. 
Shell, 173 S.W. 867, 107 Tex. 44, 
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Fulcher v. Young, Civ.App., 189 
S.W.2d 28, refused for want of mer¬ 
it. 

4. Tex.—Wilson v. Fuston, Civ.App., 
189 S.W.2d 769, reversed on other 
grounds 192 S.W.2d 444, 144 Tex 
588. 

5. Tex.—McKibban v. Scott, 114 S. 
W.2d 213, 131 Tex. 182, 115 ALR. 
1421—Spencer v. Shell, 173 S.W. 
867, 107 Tex. 44. 

“[To construe the statute] as op¬ 
erative in actions by or against heirs, 
only where judgment might be ren¬ 
dered for or against them exclusive¬ 
ly as such . . . would be to in T 

graft an additional provision upon 
it.” 

Tex.—McKibban v. Scott, 114 S.W. 
2d 213, 215, 131 Tex 182, 115 AL. 
R. 1421—Spencer v. Shell, 173 S. 
W. 867, 868, 107 Tex. 44. 

6. Tex.—Ingersol v. McWillie, 30 S. 
W. 56, 9 Tex.Civ.App. 543. 

70 C.J. p 221 note 4. 

7. Tex.—Green v. State, 221 S.W.2d 
612, 153 Tex.Cr. 442. 

Criminal cases generally see supra $ 
133. 

8. Pa.—Crawford v. Shriver, 21 A 
518, 139 Pa. 239. 

70 C.J. p 223 note 35. 

Competency of testimony given in 
former trial see infra § 237. 
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than to courts whose jurisdiction is primarily ap¬ 
pellate and the case, on appeal, is tried de novo, 
the statutory disqualification has been applied where 
such person dies pending an appeal from probate, 
and the testimony is offered on the review of the 
case ; 9 and the same is true of an appeal from an 
arbitrator’s award under the Pennsylvania arbitra¬ 
tion procedure , 10 and on an appeal from a justice of 
the peace where the case, on review, is tried de 
novo , 11 when the death occurs pending the appeal. 

In general, incompetency at the time the witness 
is sworn is the test , 12 and, where a witness is 
competent at the time of testifying, his evidence 
cannot ordinarily be stricken thereafter as incom¬ 
petent because of the subsequent death of such a 
person, prior to the conclusion of the trial and while 
the action is in hearing 13 or before it comes to 
hearing ; 14 and this has been held even though the 
testimony as given was only a part of that which 
such witness proposed to give and his examination 
was not completed but was still in progress at the 
time of the death , 15 although there is other au¬ 
thority holding that the fact that the testimony ob¬ 
jected to, by reason of the statutory disqualification, 
was in part taken before the death of such person 
does not, at least in equitable proceedings, relieve the 
whole or any part thereof from the statutory rules 
of incompetency, if the evidence is not heard or 
considered until all the evidence is taken, where that 
does not occur until after such death ; 16 in any such 
case of an uncompleted examination, further testi¬ 
mony beyond that given prior to the time of death 
may not be taken after that time . 17 

Depositions . The rule, stated supra this section, 
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that, where the death of the person whose decease 
affords the basis for the claimed incompetency oc¬ 
curs after commencement of a proceeding, pending 
the course of the action or an appeal to a tribunal 
trying the cause de novo, the statutory rules of 
incompetency affect witnesses or testimony there¬ 
after offered in the cause, has been applied to the 
situation in which the offered testimony takes the 
form of a deposition, when deponent is examined 
as a witness after such death ; 18 but, when deponent 
is examined prior to the time of such death and the 
deposition then obtained is offered in evidence after 
that time, in an action pending when it was taken, 
the decisions are not harmonious as to whether the 
statutory disqualifications apply to its reception ; 19 
a great deal depends on the language of the stat¬ 
utes . 20 Where there are statutes providing for the 
preservation, by deposition, of testimony of decedent, 
or incompetent, or others, in anticipation of death or 
incompetency, such statutes are controlling and ren¬ 
der competent such depositions as come within their 
purview . 21 In the absence of such provisions, it has 
been held by a number of authorities that depositions 
obtained before such death come within the opera¬ 
tion of the statutory inhibitions , 22 even where the 
filing of the deposition, as well as the examination 
of deponent, occurs prior to that time , 23 alike wheth¬ 
er the proceeding is at law or in equity ; 24 but other 
authorities hold that such statutes do not apply, in 
the circumstances stated, to the deposition, and that 
its competency is not affected or destroyed thereby , 25 
at least in equitable proceedings in cases where the 
filing, as well as the examination, precedes the 
death , 26 whether or not the deposition has or has not 
been received by the court, if it was on file before 


Introduction or availability of testi¬ 
mony previously given by dece¬ 
dent as removal of incompetency 
resulting from his death see in¬ 
fra S 240. 

Time of enactment, repeal, or modifi¬ 
cation of law as governing applica¬ 
bility of disqualifications see supra 
S 132 a. 

9 . N.H.—White v. Dakin, 47 A. 611, 
70 N.H. 632. 

10. Pa.—Eilbert v. Finkbeiner, 68 
Pa. 243, 8 Am.R. 176. 

11. Vt.—Blair v. Ellsworth, 65 Vt 
415. 

Trial de novo in appeals from Jus¬ 
tice’s court generally see Justices 
of the Peace §9 185-212. 

12. N.J.—Walker v. Hill's Ex’rs, 21 
N.J.Eq. 191, affirmed 22 N.J.Eq. 
513. 

13. TJ.S.—Burke v. Horth, D.CLWyo., 
293 F. 408. 

70 C.J. p 224 note 41* 
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14. Md.—Armitage v. Snowden, 41 
McL 119. 

15. N.T.—Comins v. Hetfield, 80 N.Y. 
261. 

70 C.J. p 224 note 43. 

16. Ill.—Clark v. Harper, 74 N.E. 
61, 215 Ill. 24. 

Dowland v. Staley, 201 IlLApp. 

6 . 

17. Mass.—Green v. Gould, 3 Allen 
465. 

Ya.—Puckett v. Mullins, 55 S.E. 676, 
106 Va. 248. 

18. Va.—Puckett v. Mullins, 55 S. 
E. 676, 106 Va. 248. 

70 C.J. p 224 note 48. 

Admissibility generally of deposition 
of witness or party to action dying 
while case is pending see Deposi¬ 
tions 9 92. 

19. Ill.—Smith v. Billings, 53 N.E. 
81, 177 Ill. 446. 

20. Iowa.—Greenlee v. Mosnat, 111 
N.W. 996, 136 Iowa 639, 14 LJEtA., 
N.S., 488. 


Miss.—Hewellette v. George, 9 So. 
885, 68 Miss. 703, 13 L.RA 682. 

21. Iowa.—Greenlee v. Mosnat, 111 
N.W. 996, 136 Iowa 639, 14 L.R.A., 
N.S., 488. 

Effect of provisions for depositions 
in anticipation of death or incom¬ 
petency generally see infra 9 238. 

22. Ely.—Clarke v. Dorsey, 45 S.W. 
2d 1054, 240 Ky. 199—Howard v. 
Asher, 292 S.W. 1089, 219 Ky. 158. 

70 C.J. p 224 note 53. 

23. Ill.—Smith v. Billings, 53 N.E. 
81, 177 Ill. 446. 

70 C.J. p 224 note 54. 

24. W.Va.—Zane v. Fink, 18 W.Va. 
693. 

25. Cal.—Kay v. Laventhal, 248 P. 
655, 78 C.A. 293. 

70 C.J. p 224 note 56. 

26. TJ.S.—Sheidley v. Aultman, C.C. 
Ohio, 18 F. 666. 

70 C.J. p 224 note 57. 
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the death . 27 Even where the deposition is held 
admissible, the opposite party may be held, under 
the statute, incompetent to testify . 28 

Where the transactions referred to in the deposi¬ 
tion of a deceased person were with a person who 
was deceased at the time of the trial and of the tak¬ 
ing of the deposition, the deposition is not admissible 
in evidence , 29 since the deponent would not him¬ 
self, if living, be a competent witness, under the 
incompetency statute . 30 

Intervening incompctency . Where, at the time of 
commencement of an action, all parties are compe¬ 
tent, but, before it proceeds to trial, one of the par¬ 
ties is judicially declared an incompetent and a 
guardian is appointed for her against whom the 
action is continued, the other party is thereafter 
within the terms of the statute disqualifying testi¬ 
mony as against incompetents , 31 and the disquali¬ 
fication is not affected by an exception to the stat¬ 
utory rule of incompetency whereby it is expressly 
provided that such rule shall not apply in actions 
for wrongful death . 32 

b. Collection or Recovery Back of Transfer or 
Inheritance Taxes 

The statutes ordinarily do not apply in proceedings 
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to assess, or recover back, transfer or Inheritance taxes 
on the interest of legatees. 

The statutory inhibitions on testimony are ordi¬ 
narily held not to apply in proceedings to assess 
transfer or inheritance taxes on the interest of 
legatees , 33 or in an action for the recovery of such' 
taxes as having been wrongfully paid . 34 

c. Proceedings for Discovery or Disclosure of 
Assets 

Authorities differ as to whether the statutes apply to 
proceedings by or against executors or administrators for 
the discovery or disclosure of assets. 

Whether the statutory rules with reference to in¬ 
competency apply to actions or proceedings by or 
against executors or administrators for a disclosure 
or discovery of assets has been determined dif¬ 
ferently under the various statutes, as will appear 
in this section. Thus, such rules have been held to 
apply, under some statutes, to proceedings against 
such representatives for discovery of assets of the 
estate 35 and to similar proceedings by them against 
others ; 36 but other authorities, under different stat¬ 
utes, have held that the statutory rule of incompe¬ 
tency is inapplicable to discovery or disclosure pro¬ 
ceedings by 37 or against 38 such representatives. 


27. Mich.—Matson v. Melchor, 4 N. 
W. 200, 42 Mich. 477. 

28- Pa.—Frasso v. Doyno, 12 Pa¬ 
pist. & Co. 792, 43 York Leg.Rec. 
165. 

R.I.—King v. Patt, 13 R.I. 132. 

29- Wis.—F. H. Bresler Co. v. Bauer, 
250 N.W. 8, 212 Wis. 386. 

30. Wis.—F. H. Bresler Co. v. Bauer, 
supra. 

31. Ohio.—Ransom v. Haberer & Co., 

32 Ohio Cir.Ct. 592, 13 Ohio Cir.Ct., 
N.S., 511, affirmed 98 N.E. 1131, 
85 Ohio St. 483. 

32. Ohio.—Ransom v. Haberer & Co., 
supra. 

33. TJ.S.—Fox v. Rothensies, C.C.A. 
Pa., 115 F.2d 42. 

Pa.—In re McGary’s Estate, 49 A. 
2d 350, 355 Pa. 232. 

In re Watson’s Estate, 23 Pa. 
Dist. & Co. 669—In re Ebenshade’s 
Estate, 6 Pa.Dist. & Co. 520, 17 
Del.Co. 78, 39 Lanc.L.Rev. 339, 73 
Pittsb.Leg.J. 779. 

In re Devlin’s Estate, Orph., 35 
Del.Co. 441. 

70 C.J. p 225 note 61. 
legatee not Incompetent 
Pa.—In re Smyser’s Estate, 53 Pa. 
Dist. & Co. 387, 58 York Leg.Rec. 
73. 

34. U.S.—Beeler v. Motter, D.C.Kan,, 

33 F.2d 788. 


35. Mo.—Tygard v. Falor, 63 S.W. 
672, 163 Mo. 234. 

70 C.J. p 226 note 73. 

36. N.Y.—In re Davis’ Estate, 220 
N.Y.S. 204, 128 Misc. 622—In re 
BeniofC’s Estate, 133 N.Y.S. 413, 73 
Misc. 493, 8 Mills Surr. 394. 

Special proceeding 

(1) A proceeding for discovery of 
assets is, in effect, a replevin in the 
surrogate’s court and is a special 
proceeding within statute; in pro¬ 
ceeding against deceased’s father in 
surrogate's court for discovery of as¬ 
sets, the administratrix-widow was 
incompetent to testify with respect 
to personal transactions with the de¬ 
cedent relating to bank account open¬ 
ed in deceased’s name in trust for 
his father and admission of her tes¬ 
timony was error, where the father 
did not testify relating to personal 
transactions with the deceased and 
timely objected, since the proceeding 
was a special proceeding. 

N.Y.—In re Christie’s Estate, 4 N.Y.S. 
2d 484, 167 Misc. 484. 

(2) Special proceedings generally 
see supra § 133 a. 

Inquisitorial and subsequent stages 
of proceeding 

Statutory prohibition of testimo¬ 
ny concerning personal transactions 
with decedent does not apply to 
examination of respondent taken 
during inquisitorial stage of a discov¬ 
ery proceeding by administrator for 
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property withheld from estate of de¬ 
ceased; proceeding for discovery of 
property withheld, instituted by de¬ 
ceased’s estate fiduciary, consists of 
an inquisitorial stage, in which stat¬ 
utory prohibition of testimony does 
not apply, and a hearing on the mer¬ 
its, in which the prohibition applies, 
and latter stage has not been reach¬ 
ed unless issue on the merits has 
been joined by respondent’s inter¬ 
posing of an answer or by his as¬ 
sertion, on his examination, of a 
claim of title or right to possession 
of property involved in the inquiry. 
N.Y.—In re Schulman’s Estate, 72 
N.Y.S.2d 239, 189 Misc. 672, appeal 
dismissed 75 N.Y.S.2d 517. 

37. Ohio.—Leonard v. State, 3 Ohio 
App. 313. 

Concealed or embezzled assets of es¬ 
tate 

(1) Generally. 

Ohio.—Robertson v. Polter, 16 N.E.2d 
485, 58 Ohio App. 204. 

(2) Citing of defendant by admin¬ 
istratrix under statute which re¬ 
quired defendant to appear for ex¬ 
amination on a claim of concealing 
assets of estate permitted defend¬ 
ant, as a matter of right, to testify 
in support of his defense to claim 
of administratrix. 

Ohio.—In re Jones’ Estate, App., 122 
N.E.2d 111. 

38. Md.—Cooke v. Cooke, 29 Md. 
538. 
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§ 139. -Accounting of Executor, Admin- 

istrator, or Trustee 

The statutory rule of incompetency has been held ap¬ 
plicable in some situations involving the accounting of 
an executor or administrator, but not in others. 

Under a number of the statutes, the rules as to 
the disqualification of witnesses or testimony have 
been held to apply in proceedings involving the 
settlement of the accounts of an executor or admin¬ 
istrator, at least where the particular matter at is¬ 
sue involves the assertion of claims or interests as 
between the representative in his personal capacity 
and the estate, wherein the accountant as an in¬ 
dividual is adversely interested against the estate , 39 
or involves an attempt by one claiming as creditor 
to have his claim, disallowed by the accountant, es¬ 
tablished as a debt owing by the estate . 40 Further¬ 
more, under some of the statutes, the rules have 
been held applicable where the claim with reference 
to which testimony is offered is a creditor’s claim 
allowed by the representative and claimed in the ac¬ 
count as a credit , 41 or a claim that particular items 
of money or property should be added to those listed 
by the accountant as charges ; 42 but there are other 
authorities refusing to apply the statutory rule of 
incompetency where the controversy involves the 
claim of a third person allowed by the representative 
and claimed as a credit on the accounting . 43 

The rule of exclusion under some of the statutes 
does not, in any case, extend to an inquiry which 
is merely incidental to taking the account, and is 
not on an issue which is the subject of a decree . 44 
Moreover, where the case is primarily concerned 
with the distribution of the surplus rather than the 
validity of charges or credits, the disqualifications 


WITNESSES §§ 139-140 

prescribed by statute are inapplicable . 45 

On objections, by a first wife of decedent, to the 
final account and petition for distribution of the 
second wife as administratrix, the first wife has been 
held competent, under statute, to testify that dece¬ 
dent had told her that he had not divorced her . 46 

Trustee's accounting . Under statutes making it 
the duty of the court to examine a trustee on oath 
as to the correctness of his account before allowance 
thereof, a trustee has been held a competent wit¬ 
ness on exceptions to his account by the estate of 
his deceased cestui que trust . 47 

§ 140. - Actions for Wrongful Death; 

Proceedings under Compensation 
Acts 

Authorities differ as to the applicability of the in¬ 
competency statutes to actions for wrongful death or 
proceedings under workmen's compensation acts. 

In actions ex delicto for causing the death of a 
decedent, it has been held that the statutes as to in¬ 
competency do not apply where the determinative 
test set up by such statutes is the interest of the 
estate , 48 the possibility of rendition of a judgment 
for or against it , 49 or the appearance of parties to 
the record in some representative capacity or claim¬ 
ing title or interest as representatives ; 50 or where 
the statutory restrictions exist with reference to 
actions founded on some contract with, or demand 
against, decedent , 51 or to actions as to which one of 
the original parties to the contract or cause of ac¬ 
tion is dead ; 52 or where the statute itself exempts 
from its operation actions for death by negligence 
or tortious acts . 53 Further, it is held that the fact 


39. N.J.—Smith v. Burnet, 35 N.J. 
Eg. 314. 

70 C.J. p 221 note 5. 

Testimony of executor or administra¬ 
tor in support of personal claim 
against estate generally see supra 
§ 134. 

An executor claiming a gift or 
transfer of property from deceased 
and opposing a surcharge for failing 
to include property as a part of the 
estate is not, under statute, compe¬ 
tent to testify at hearing to sur¬ 
charge. 

Pa.—In re Brown’s Estate, 200 A. 
940, 131 PaSuper. 463. 

40. Pa.—Appeal of McBride, 72 Pa. 
480. 

In re White’s Estate, 11 Phila 
100, 32 Leg.Int. 430. 

41. Mo.—In re Whitlow’s Estate, 167 
S.W. 463, 184 Mo.App. 229. 

70 C.J. p 221 note 7. 

42. N.T.—In re Gabriel, 60 N.T.S. 


87, 44 App.Div. 623, affirmed 57 N. 
E. 1110, 161 N.Y. 644. 

70 C.J. p 221 note 8. 

43. Cal.—In re Scheller’s Estate, 148 
P.2d 393, 64 C.A.2d 65. 

70 C.J. p 221 note 9. 

44. U.S.—C harlotte, Duchesse 
d’Auxy v. Soutter, C.C.N.Y., 28 F. 
733. 

45. Md.—Temple v. Bradley, 87 A. 
394, 119 Md. 602. 

70 C.J. p 221 note 11. 

46. Utah.—In re Pilcher's Estate, 
197 P.2d 143, 114 Utah 72. 

47. Vt.—In re Hodges’ Estate, 28 A. 
663, 66 Vt 70, 44 Am.S.R 820. 

48. Ala—Atlantic Coast Line R. Co. 
v. Flowers, 3 So.2d 21, 241 Ala 446. 

70 C.J. p 222 note 14. 

Interest of estate in general see su¬ 
pra § 135. 

49. Ark.—Chicago, R. I. & P. Ry. Co. 
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v. Jenkins, 40 S.W.2d 439, 183 Ark. 
1071. 

70 C.J. p 222 note 15. 

Possibility of judgment for or 
against estate generally see supra 
§ 137. 

50. Tenn.—Kurn v. Weaver, 161 S. 
W.2d 1005, 25 Tenn.App. 556. 

70 C.J. p 222 note 16. 

Representative capacity, title, or in¬ 
terest of party generally see supra 
§ 134. 

51. Ind.—Cincinnati, etc., R. Co. v. 
Cregor, 50 N.E. 760, 150 Ind. 625— 
Louisville, etc., R. Co. v. Thomp¬ 
son, 9 N.E. 357, 8 N.E. 18, 107 Ind. 
442, 57 Am.R. 120. 

52. Mo.—State ex rel. Thomas v. 
Daues, 283 S.W. 51, 314 Mo. 13, 45 
A.L.R. 1466—Entwhistle v. Feigh- 
ner, 60 Mo. 214. 

53. Ky.—Hughes v. Bates’ Adm’r, 
129 S.W.2d 138, 278 Ky. 592—Mel¬ 
ton's Adm’x v. Robinson, 110 S.W. 
2d 428, 270 Ky. 621—City of Cat- 



§§ 140-141 WITNESSES 

that the statutes creating the right of action desig¬ 
nate the personal representative of decedent as the 
person to enforce it does not alter the rule, since 
he sues, not as representative strictly, but as trustee 
for the beneficiaries designated by the statute. 54 

There are other authorities, however, to the ef¬ 
fect that, where the test set up by the statute is the 
representative character or status of the parties, and 
the administrator is designated as the person to sue 
for wrongful death of his decedent and does sue, 
even though merely as trustee for the beneficiaries 
designated by statute, the statutes with respect to 
incompetency apply. 55 

The distinction between actions under death stat¬ 
utes and those under survival statutes, as discussed 
in Death §§ 14-20, is to be borne in mind in this 
connection, however, as some of the cases holding 
the statutes relating to incompetency to be inap¬ 
plicable to actions for wrongful death carefully dif¬ 
ferentiate the two and hold that it is only as to 
death statutes that the statutory rules of disqualifica¬ 
tion do not operate ; 55 and in actions under the sur¬ 
vival statutes the provisions with respect to incom¬ 
petency of witnesses have been applied. 57 
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Under Workmen's Compensation Acts. The diver¬ 
sity of opinion as to the applicability of the various 
statutory provisions as to disqualification in actions 
for wrongful death generally is reflected in the de¬ 
cisions as to their applicability when proceedings are 
brought under workmen's compensation acts, some 
of the decisions holding the statutory rule of incom¬ 
petency to apply, 58 and others holding it not to ap¬ 
ply, 59 in such situations. 

§ 141. -Action Involving Validity of 

Deed 

Whether the statutory rule of exclusion applies In 
actions involving the validity of deeds depends on the 
language of the statute and the presence or absence of 
the conditions requisite to such application. 

Ordinarily, where the proceeding, in origin, object, 
parties, or effect, is such as to meet the conditions, 
discussed supra §§ 133-137, as requisite for the 
applicability of the various statutes, the statutes have 
been regarded as applying in cases involving the 
validity of deeds executed by 60 or to 61 decedent, 
while, in the absence of any such essential condi¬ 
tion, the statutes do not apply. 62 


lettsburg v. Sutherland’s Adm’r, 
88 S.W.2d 19, 261 Ky. 535—War- 
field Natural Gas Co. v. Clark’s 
Adm’x, 79 S.W.2d 21, 257 Ky. 724, 
97 A.L.R. 971—Colston’s Adm'r v. 
Cincinnati, N. O. & T. P. Ry. Co., 
69 S.W.2d 1072, 253 Ky. 512. 
Workmen's compensation proceeding 

(1) In workmen’s compensation 
proceeding, stockholders of employ¬ 
er corporation were incompetent to 
testify for corporation as to trans¬ 
actions with deceased employee on 
ground that testimony came within 
exception to statute where grava¬ 
men of action is negligent or tor¬ 
tious act, since claimant was not re¬ 
quired, in order to recover, to es¬ 
tablish that employee’s death result¬ 
ed from negligent or tortious acts ei¬ 
ther of defendant or third party, 
hut was entitled to recover if death 
grew out of, and in the course of, 
his employment. 

Ky.—Browns, Bell & Cowgill v. Sop¬ 
er, 152 S.W.2d 278, 287 Ky. 17, 134 
A.L.R. 1385. 

(2) Proceedings under workmen’s 
compensation acts generally see in¬ 
fra this section. 

54 . Ala.—Stephens v. Williams, 147 
So. 608, 226 Ala 534. 

70 aJ. p 222 note 19. 

55. Ind.—Hudson v. Houser, 24 NJD. 
243, 123 Ind. 309. 

70 CJ. p 222 note 20. 

50. Pa—Mann v. Wieand, 81* Pa 
243, 34 Leg.Int. 77. 

70 ax p 222 note 22. 


57. Mich.—Noonan v. Volek, 224 N. 
W. 657, 24$ Mich. 377, followed in 
Rock v. Gannon Grocery Co., 224 
N.W. 752, 246 Mich. 545. 

58. Minn.—Kayser v. Carson Pirie 
Scott <& Co., 282 N.W. 801, 203 Minn. 
578. 

70 C.X p 222 note 24. 

59. U.S.—Central Iron & Coal Co. 
v. Hamacher, Ala, 248 F. 50, 160 
C.C.A. 190. 

70 C.X p 222 note 25. 

Effect of employer’s death 

Where proceeding for workman’s 
compensation against executor of de¬ 
ceased employer was primarily a pro¬ 
ceeding against insurance carrier, the 
employer’s death did not render the 
claimant incompetent to testify under 
statute making surviving party in¬ 
competent to testify as to contract or 
thing in action as against representa¬ 
tives of deceased. 

Pa.—Cease v. Thomas, 38 A.2d 547, 
155 FaSuper. 215. 

60. Ky.—Gay v. Gay, 215 S.W.2d 
96, 308 Ky. 545. 

Pa.—Herr v. Bard, Com.PL, 50 Lane. 
L.Rev. 1. 

Tex.—Potier v. Cook, Civ.App., 158 
S.W.2d 582, error refused. 

70 C.X p 223 note 27. 

Homestead deed 

Tex.—Fuston v. Wilson, 192 S.W.2d 
444, 144 Tex. 588. 

Mineral deed 

Ky.—McCoy v. Eastern Coal Corp., 
225 S.W.2d 308, 311 Ky. 734. 
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Seed prlma facie valid 

(1) Where an heir attacks a deed 
executed by decedent which is prima 
facie valid, he is regarded as hav¬ 
ing an interest adverse to the right 
of the decedent within statute. 

Pa.—Chambley v. Rumbaugh, 5 A.2d 
171, 333 Pa. 319. 

(2) Exclusion of testimony of in¬ 
terested persons see Infra §§ 167- 
185. 

Deposition 

In suit to set aside a deed execut¬ 
ed by father, since deceased, to one 
of his sons, defendant grantee’s dep¬ 
osition proving a contract and other 
conversations and transactions with 
deceased father was inadmissible. 
Ky.—Rose v. Rose, 182 S.W.2d 977, 
298 Ky. 404. 

61. Ala.—Porter v. Roberson, 82 So. 
2d 244, 263 Ala. 294. 

Md.—Brandenburg v. Harsh man, 65 
A.2d 906, 193 Md. 104. 

N.J.—Montgomery v. Simpson, 31 N. 
J.Eq. 1. 

62. Iowa—Gilmer v. Neuenswander, 
28 N.W.2d 43, 238 Iowa 502. 

70 C.X p 223 note 29. 

Estate not interested in result of 
suit 

(1) Estate of deceased bankrupt. 
Ala—Thomas v. Mickle, 154 So. 95, 

228 Ala 458. 

(2) In suit by widow against de¬ 
ceased husband’s daughter to have 
deed by husband to daughter, prior 
to marriage to widow, canceled as 
to widow’s homestead and dower in- 
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Under statutes expressly providing’ that nothing 
therein contained shall apply to actions or proceed¬ 
ings involving the validity of a deed, where the as¬ 
serted invalidity of a deed constitutes the founda¬ 
tion of the action, the statutory rules of incompe¬ 
tency do not apply, 63 whatever the form of action ; 64 
the exception thus declared is available, however, 
only where the legal sufficiency of such an instru¬ 
ment is the subject of attack and not in every case 
where rights under a deed are in some way present¬ 
ed for determination. 65 


§ 142. -Probate or Contest of Will 

Under their varying terms, the statutes have been 
held applicable by some authorities, but Inapplicable by 
others, in proceedings for the probate or contest of wills, 
or to set aside probate. 

In a number of jurisdictions the statutes have been 
construed as having no application, and establishing 
no disqualification, in proceedings for the probate 
or the contest of wills; 66 this has been declared 
the prevailing view. 57 The statutes elsewhere have 
been construed as being applicable in such proceed¬ 
ings, and testimony of witnesses has been held in¬ 
competent therein, 68 but the rule applied in those 


terests, on ground that deed was 
procured by the daughter to defraud 
widow of such rights, statute did 
not render incompetent testimony of 
widow as to transactions and conver¬ 
sations with her deceased husband, 
since his estate was not interested 
In the result of the suit. 

Ala—Caldwell v. Johnson, 88 So.2d 
230, 263 Ala 473. 

(3) Interest of estate in general 
see supra § 135. 

In suit to compel conveyance to 
plaintiff of an undivided one-third 
interest in realty which her deceased 
husband had conveyed to defendants 
without her joinder, plaintiff was 
competent to testify as to facts and 
circumstances which occurred during 
deceased husband's lifetime. 

Pa—Fellabaum v. Alvarez, 67 A. 2d 
788, 165 PaSuper. 173. 

Testimony supporting act of de¬ 
ceased 

In suit to cancel deeds signed, ac¬ 
knowledged, and presumptively de¬ 
livered by deceased grantor, testi¬ 
mony of grantee that grantor told 
him that after her death the place 
in which grantee was living would 
belong to him and his brother was 
admissible, since testimony tended to 
support validity of act of grantor 
and hence was favorable, rather than 
adverse, to grantor’s action, interest 
of plaintiffs was antagonistic to 
grantor, and plaintiffs did not stand 
in place of grantor and represent her 
interest, but were acting in opposi¬ 
tion to her deed of conveyance. 

Pa.-—Chambley v. Rumbaugh, 200 A. 
913, 132 Pa.Super. 312, affirmed 5 
A2d 171, 333 Pa. 319. 

63. Wyo.—Corpus Juris cited in 
York v. James, 148 P.2d 596, 600, 
60 Wyo. 22 2. 

70 C.J. p 223 note 31. 

Scope of testimony where party tes¬ 
tifies under exception in cases of 
actions involving validity of deed 
see infra 5 215(8). 

64. Ohio.—Doney v. Clark, 45 N.E. 
316, 55 Ohio St. 294. 

65. Ohio.—Rieger v. Hotel Rieger 
Co., 177 N.E. 211, 124 Ohio St. 152. 

70 C.J. p 223 note 33. 


66. D.C.—Duckett v. Duckett, 134 F. 
2d 527, 77 TJ.S.App.D.C. 303. 

Pa.—In re Kovolowski’s Estate, 
Orph., 16 Som.Leg.J. 122. 

Tenn.—Patterson v. Mitchell, 9 Tenn. 
App. 662. 

Utah.—In re McCoy’s Estate, 63 P. 

2d 620, 91 Utah 212. 

70 C.J. p 225 note 63. 

Execution of will as transaction or 
communication with testator see 
infra § 227 (6) g. 

Reason for role 

(1) Testator’s estate will not be 
increased or diminished as result 
of contest, but only distribution of 
estate is involved. 

Ala.—Slagle v. Halsey, 15 So.2d 740, 
245 Ala. 198. 

Tenn.—Baker v. Baker, 142 S.W.2d 
737, 24 Tenn.App. 220. 

(2) To permit the persons named 
as executors and legatees in an al¬ 
leged will to utilize the statute in 
order to probate the will would pro¬ 
tect claims which might themselves 
be based on fraud or undue influence. 
D.C.—Duckett v. Duckett, 134 F.2d 

527, 77 U.S.App.D.C. 303. 

Executor named in will held not 
precluded by statute from testifying 
in will contest. 

Mo.—Reidinger v. Adams, 266 S.W.2d 
610. 

Acts tending to show revocation 
Statute was not applicable to a 
proceeding to probate a will where 
the evidence offered was in ex¬ 
planation of decedent's acts showing 
or tending to show revocation of 
will. 

Ariz.—In re Welch's Estate, 134 P.2d 
701, 60 Ariz. 215. 

Identity of witness as named legatee 

Pa.—In re Noll’s Estate, Orph., 61 
Montg.Co. 135. 

67. D.C.—Duckett v. Duckett, 134 
F.2d 527, 77 U.S.App.D.C. 303. 

68. Colo.—Brantner v. Papish, 126 
P.2d 1032, 109 Colo. 437. 

Ill.—Stepanian v. Asadourian, 1 N. 

E.2d 753, 283 Ill.App. 495. 

Ky.—Watson v. Watson, 245 S.W.2d 
586. 

Miss.—Veazey v. Turnipseed, 69 So. 
2d 379, 219 Miss. 559. 
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Nev.—In re Golding’s Estate^ 76 P. 

2d 1099, 58 Nev. 274. 

N.Y.—In re Hayden’s Will, 24 N. 

Y.S.2d 608, 261 App.Div. 103. 

In re Courtney’s Estate, 71 N. 

Y.S.2d 430. 

70 C.J. p 225 note 64. 

Reason for rule 

To hold that the statute does not 
apply would be to refute the clearly 
and plainly expressed intention of 
the legislature, that no one should 
he allowed to take advantage of a 
situation brought about by death and 
thereby defeat the intention of the 
legislator; in defeating the pro¬ 
bate of a will by testifying to a 
transaction with the deceased, the 
witness stands to profit, not by the 
merits of his contention, but because 
his evidence cannot be denied. 

Wash.—In re Wind’s Estate, 178 P. 

2d 731, 27 Wash.2d 421, 173 A.L.R. 

1276, overruling In re Findley’s Es¬ 
tate, 93 P.2d 318, 199 Wash. 66 9. 

Proponents of alleged will held in¬ 
competent to testify In proceeding 
to probate alleged will to which they 
were parties. 

Colo.—In re Eder’s Estate, 29 P.2d 

631, 94 Colo. 173. 

Party to action 

(1) In will contest, testator’s 
daughter, who was party to action, 
was not competent to testify as to 
declarations made to her by testa¬ 
tor after executing will, for purpose 
of showing undue influence, even 
though she was a defendant individ¬ 
ually and as administratrix of tes¬ 
tator’s estate with will annexed at 
time of testifying; statute, provid¬ 
ing that neither party to suit by or 
against heirs or devisees on con¬ 
tract with, or demand against, an¬ 
cestor to obtain title to, or pos¬ 
session of property of, or in right 
of, such ancestor, or to affect the 
same in any manner, shall be com¬ 
petent witness as to any matter 
which occurred before ancestor’s 
death, is applicable to will contests. 
Ind.—Loeser v. Simpson, 39 N.E.2d 

945, 219 IndL 572. 

(2) Parties to action generally see 
infra 8 146. 
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cases has been subject to some exceptions; 69 so, 
under what has been called the minority rule, 79 
parties directly interested in the subject matter of 


litigation in will contests are incompetent to testify, 
under statute, unless they come within exceptions 
mentioned. 71 


Xn Texas 

(1) Statute prohibiting either par¬ 
ty to action by or against executor, 
etc., from testifying against the oth¬ 
ers as to any transaction with, or 
statement by, testator, etc., applies 
in an action to probate a will. 

Tex.—Thomason v. Burch, Civ.App., 
223 S.W.2d 320, error refused no re¬ 
versible error. 

(2) In proceeding to probate a 
will, the executor named in will is in¬ 
competent under statute to testify 
as to transactions with, or statements 
by, testator. 

Tex.—McKibban v. Scott, 114 S.W.2d 
213, 131 Tex. 182, 115 A.L.R. 1421. 

Thomason v. Burch, supra. 
Contra Logan v. Thomason, Civ.App., 
199 S.W.2d 210, reversed on other 
grounds 202 S.W.2d 212, 146 Tex. 
37. 

(3) Under statute, in proceeding 
for probate of will, wherein contest 
was filed by woman who was named 
as beneficiary in will offered and pri¬ 
or will, but who did not offer prior 
will for probate and would be sole 
heir if no will was probated, propo¬ 
nent, named as executrix in will of¬ 
fered, could not voluntarily testify 
against contestants as to transactions 
with decedent. 

Tex.—McKibban v. Scott, supra. 

(4) Testimony of witness for con¬ 
testants of will concerning admission 
to her by a beneficiary and propo¬ 
nent that beneficiaries had secured a 
will in their favor and that testator 
did not know what he was doing was 
not contrary to the statute. 

Tex.—Woods v. Townsend, 192 S.W. 
2d 884, 144 Tex. 594. 

(5) In proceeding for probate, tes¬ 
tator’s widow, resisting probate, was 
incompetent under statute to testi¬ 
fy as to testator’s mental incom¬ 
petency when will was made. 

Tex.—Logsdon v. Segler, Civ.App., 
225 S.W.2d 435, error refused. 

(6) Fact that an action to probate 
a will is an action in rem has no 
bearing on any question whether 
statute forbidding testimony with re¬ 
spect to transactions with decedent 
applied because will was contested 
by woman in capacity of an heir; 
statute forbidding testimony with 
respect to transactions with decedent 
has no application to witnesses in 
will contest, even though they are 
bound by the judgment, unless they 
are so bound as parties to the ac¬ 
tion. 

Tex.—Scott v. McKibban, Civ.App., 
110 S.W.2d 72, reversed on other 
grounds McKibban v. Scott, 114 
’ S.W.2d 213, 131 Tex. 182, 115 A.L.R. 
1421. 


(7) In will contest, executors and 
legatees who file disclaimers of in¬ 
terest in the property under, and by 
virtue of, the proposed will are not 
disqualified from testifying to trans¬ 
actions had with the testator; as was 
testatrix* sister, who was a devisee 
and was brought into the action by 
contestant, and who filed a disclaim¬ 
er of interest in the property, in ab¬ 
sence of a showing that the disclaim¬ 
er was not made in good faith. 

Tex.—Ford v. Ross, Civ.App., 150 S. 

W.2d 144. 

(8) Where, in will contest, family 
physician had no recollection of tell¬ 
ing plaintiff that testatrix had mind 
like eight-year-old child, plaintiff’s 
testimony that doctor made such 
statement was not inadmissible under 
statute forbidding testimony as to 
transactions with or statements by 

toctfltriT 

Tex.—Huff v. Huff, Civ.App., 72 S.W. 

2d 675, error dismissed. 

(9) Earlier decisions. 

Tex.—Leahy v. Timon, 215 S.W. 951, 

110 Tex. 73. 

70 C.J. p 225 note 64. 

(10) Testimony of executor and 
legatee under will, who was also at¬ 
testing witness, as to manner in 
which subscribing witnesses and tes¬ 
tatrix signed will was not rendered 
incompetent under statute, in view of 
other statutory provisions requiring 
subscribing witness to will who is al¬ 
so a legatee to testify as though no 
such bequest had been made, and 
permitting subscribing witness to re¬ 
ceive bequest if his testimony is cor¬ 
roborated. Testimony of testatrix’ 
nephew, who was an attesting wit¬ 
ness and legatee, with reference to 
previous will of testatrix was with¬ 
in inhibition of dead man’s statute, 
as was testimony of subscribing wit¬ 
ness, who was husband of a benefi¬ 
ciary, with reference to previous will 
of testatrix, notwithstanding sub¬ 
scribing witness was not a party to 
the will contest 

Tex.—Ridgeway v. Keene, Civ.App., 

225 S.W.2d 647, error refused no 

reversible error. 

69. N.C.—In re Lomax’ Will, 39 S.E. 

2d 388, 226 N.C. 498. 

Testamentary capacity 

Statute rendering an interested 
survivor incompetent as a witness 
to a personal transaction with a 
deceased person applies m a contest 
over a will, notwithstanding the pro¬ 
ceeding is in rem, except that when 
the evidence is directed solely to¬ 
wards the question or issue of men¬ 
tal condition or testamentary ca¬ 
pacity, interested witness may give 
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testimony of such transaction or con¬ 
versation, but solely as a basis for 
the opinion formed as to the mental 
condition or capacity of the deceased. 
N.C.—In re Lomax’ Will, supra. 

In Kentucky 

(1) In proceeding to probate an 
allegedly lost will, testimony of tes¬ 
tator’s sons and daughters as to 
transactions with testator and dec¬ 
larations made by testator was in¬ 
competent, except for purpose of 
showing mental condition of testator. 
Ky.—Watson v. Watson, 245 S.W.2d 

586. | 

(2) In will contest by testator’s 
minor daughter on grounds of men¬ 
tal incapacity and undue influence, 
her testimony that testator gave her 
some money and told her not to let 
proponent or his folks know any¬ 
thing about it and that he wanted 
contestant to have his property was 
admissible; the rule excluding wit¬ 
ness from testifying for himself as 
to transaction with decedent is in¬ 
applicable in contest of decedent’s 
will on ground of mental incapacity 
or undue influence. 

Ky.—Gay v. Gay, 215 S.W.2d 92, 308 
Ky. 539. 

(3) In action to have purported 
will of a deceased set aside and de¬ 
clared not to be his last will, testi¬ 
mony of plaintiffs and members of 
their family as to what they had ob¬ 
served as to mental and physical 
condition of deceased was not in¬ 
competent under the statute. 

Ky.—Pardue v. Pardue, 227 S.W.2d 
403, 312 Ky. 370. 

(4) Widow’s testimony, in will con¬ 
test, that testator had cried a great 
deal, that he would often go to sleep, 
and other testimony with respect to 
testator's physical and mental con¬ 
dition, held admissible on subject 
of testator’s mental condition, con¬ 
cerning which widow was competent 
witness. 

Ky.—Gibson v. Crawford, 83 S.W.2d 
1, 259 Ky. 708. 

(5) Earlier decisions. 

Ky.—Adams’ Ex’x v. Beaumont, 10 
S.W.2d 1106, 226 Ky. 311. 

70 C.J. p 225 note 64 [a]. 

70. Colo.—Brantner v. Papish, 126 
P.2d 1032, 109 Colo. 437. 

71. Colo.—Brantner v. Papish, su¬ 
pra. 

N.Y.—In re Courtney's Estate, 71 N. 
Y.S.2d 430. 

Subscribing witnesses to will held 
not disqualified by interest 
N.Y.—In re George’s Estate, 25 N.Y. 
S.2d 333, 175 Misc. 804. 
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The difference in result is to a considerable ex¬ 
tent the result of differences in the terms of the 
statutes, and the decisions as to the applicability of 
the statutes of necessity depend on the similarity or 
dissimilarity of the respective provisions, as far as 
concerns the question whether they should be fol¬ 
lowed elsewhere. 72 

Proceeding to set aside probate . Under statutes 
held inapplicable, the inapplicability is not confined 
to proceedings for the probate or contest of the will, 
but extends in a similar manner to bills to set aside 
the probate; 73 while, where the statutes are ap¬ 
plicable to proceedings for the probate or contest of 
a will generally, they apply to proceedings to set 
aside a will admitted to probate. 74 

§ 143 # - Proceedings for Appointment or 

Removal of Administrator 

Under varying statutory provisions, proceedings for 
the appointment or removal of an administrator have, 
or have not, been held within the statutory rule of ex¬ 
clusion. 

A contest over the right to appointment as ad¬ 
ministrator has been held not to be such a proceeding 
as comes within the statutory disqualifications of 
witnesses or testimony where the test thereby estab¬ 
lished is the possibility of a judgment for or against 
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the estate or representatives, 75 or the representative 
capacity or status in which the parties sue or de¬ 
fend, 76 or the fact of transactions and communica¬ 
tions with a deceased person. 77 In a proceeding by 
a decedent's father to obtain letters of administra¬ 
tion, an objector's testimony as to her personal 
transactions with the deceased, including testimony 
relating to her alleged ceremonial marriage to him, 
has been held improperly received. 78 

Where the proceeding seeks the removal of the 
administrator or the revocation of the letters of ad¬ 
ministration, the statutory rules of incompetency 
have been denied applicability; 79 but, under statutes 
applying to any special proceeding wherein the one 
party is interested in the event as against another 
deriving his title or interest from, through, or under 
decedent, the disqualifications have been held to ap¬ 
ply. 80 

§ 144. Discretion of Court in General to Re¬ 
quire Witness to Testify 

The statutory discretion of the court to require a 
party or interested person to testify notwithstanding the 
statutory disqualification should be exercised with great 
care or caution, and an abuse of such discretion is re- 
viewable. 

Under same statutes, the trial court may, in its 


72. Colo.—In re Shapter’s Estate, 85 
P. 688, 35 Colo. 578, 117 Am.S.R. 
216, 6 Li.R.A. > N.S., 275. 

70 C.J. p 226 note 65. 

73. Ala.—Kumpe v. Coons, 63 Ala- 
448. 

70 C.J. p 226 note 66. 

74. Tex.—Sanders v. Kirbie, 63 S. 
W. 626, 94 Tex. 564. 

70 C.J. p 226 note 67. 

75. Tex.—Walton v. Walton, Civ. 
App., 191 SW. 188—Ingersol v. Me- 
Willie, 30 S.W. 56, 9 Tex.Civ.App. 
543. 

Possibility of judgment for or 
against estate or representatives 
generally see supra § 137. 

76. S.C.—Burkhim v. Pinkhussohn, 
36 S.E. 908, 58 S.C. 469. 

70 C.J. p 226 note 69. 

Representative capacity, title, or in¬ 
terest of party generally see su¬ 
pra § 134. 

77. Tex.—Saros v. Strickland, Civ. 
App., 148 S.W.2d 865, error dismiss¬ 
ed, judgment correct. 

Testimony as to decedent’s handwrit¬ 
ing 

In proceeding between individuals 
for appointment as temporary ad¬ 
ministrator of decedent's estate, tes¬ 
timony of one party’s brother, not 
party to proceeding, as to decedent’s 
handwriting in letters received from 
her by witness, was not Inadmissible 
under statute. 


Tex.—Saros v. Strickland, supra. j 

78. N.Y.—In re Lucey’s Estate, 231 
N.Y.S.2d 308, 260 App.Div. 936, re¬ 
argument denied 24 N.Y.S.2d 1012, 
260 App.Div. 1028. 

79. Ga.—Kelley v. Jeffries, 95 S.E. 
287, 147 Ga. 741. 

Ind.—Scott v. Smith, 85 N.E. 774, 
171 Ind. 453. 

Petitioner’s substantive rights not 
affected 

(1) On petition of one who was 
deceased's largest creditor and alleg¬ 
ed widow to revoke letters of admin¬ 
istration issued to general adminis¬ 
trator of county, the result would not 
affect petitioner’s substantive rights, 
and therefore interested witnesses 
were not disqualified by statute to tes¬ 
tify as to any transactions with or 
statements by deceased. 

Ala.—Clark v. Glenn, 31 So. 2d 507, 
249 Ala. 342. 

(2) Exclusion of testimony of in¬ 
terested persons generally see infra 
§§ 167-185. 

Statement by decedent as to divorce 
In proceeding by first wife to re¬ 
move second wife as administratrix 
of decedent’s estate, first wife was 
competent to testify that decedent 
had told her that he had not di¬ 
vorced her. 

Utah.—In re Pilcher’s Estate, 197 P. 
2d 143, 114 Utah 72. 
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Defendant’s testimony as to marriage 
to decedent 

In suit by decedent’s son to have 
defendant’s appointment as adminis¬ 
tratrix decreed void on ground of 
fraudulent representation that de¬ 
fendant was widow of decedent, de¬ 
fendant was competent to testify 
that, after living illicitly with dece¬ 
dent, she was married to him. 

Ga.—Carr v. Walker, 52 S.E.2d 426, 
205 Ga. 1. 

80. N.Y.—In re Kelly’s Estate, 143 
N.E. 795, 238 N.Y. 71, reargument 
denied 144 N.E. 900, 238 N.Y. 581. 

Determination of forum; no party in 
interest 

In proceeding by executor named in 
alleged will for revocation of letters 
of temporary administration on 
grounds that decedent was not dom¬ 
iciled in county in which letters were 
issued, decedent’s son, who was tem¬ 
porary administrator, was allowed to 
testify on the issue of domicile de¬ 
spite statute, since proceeding was 
only to determine in which forum 
substantial rights of parties would 
ultimately be determined, and there¬ 
fore no one could be said to be a 
party in interest. 

N.Y.—In re Fisher’s Estate, 112 N. 
Y.S.2d 59, affirmed 118 N.Y.S.2d 
558, 281 App.Div. 795, reargument 
and appeal denied 120 N.Y.S.2d 
527, 281 App.Div. 950. 
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discretion, require a party or interested person to 
testify notwithstanding the statutory disqualifica¬ 
tion. 11 Such statutes do not give a party the right 
to testify in his own behalf 82 or compel the court to 
call him whenever requested to do so, 83 but the 
power of the court to require a witness to testify 
under them is not limited to unwilling witnesses. 84 
So, the order to a party to testify may be made on 
a suggestion proceeding from such party 85 or an¬ 
other party not adverse to him, 86 but, if he make 
the suggestion, the adverse party should at least 
be heard on it, 87 and the order will not be made by 
way of adjudging a right demanded by a party as 
such. 88 

The discretion of the court should always be 
exercised with great caution 89 or care, 90 and, it has 
been held, the court should not call the party ex¬ 
cept in extreme and special cases. 91 The higher 

2. Persons Whose 1 

§ 145. In General 

A witness will not be excluded from testifying to a 
transaction or communication of decedent unless the wit¬ 
ness belongs to a class which the statute declares incom¬ 
petent. 
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court should examine into the circumstances under 
which the discretion was exercised by the lower 
court, 92 and an abuse of the discretion of the court 
is reviewable on appeal; 93 but such abuse can be 
predicated only on the admission, and not on the 
exclusion, of testimony. 94 In examining into the 
circumstances under which the discretion was exer¬ 
cised, every case must necessarily be determined on 
its own merits or its particular facts, and no general 
rule applicable in all cases can be laid down; 95 the 
abuse must be very palpable to warrant a reversal 
on that ground alone. 96 After a party has made out 
a prima facie case, it is not an abuse of discretion 
to call on him to testify. 97 

The overruling of an objection to the competency 
of a witness is, it has been held, equivalent to a re¬ 
quirement on the part of the court that he testify; 98 
but there is authority to the contrary." 

5timony is Excluded 

Since the statutory disqualification is not to be 
extended by construction, 1 a witness will not be 
excluded from testifying, 2 for example, as to trans¬ 
actions or communications with a deceased person 


81. Ariz.—Murillo v. Hernandez, 281 
P.2d 786, 79 Ariz. 1—Garza v. Fer¬ 
nandez, 248 P.2d 869, 74 Ariz. 312 
—Stewart v. Schnepf, 158 P.2d 
529, 62 Ariz. 440—Phoenix Title & 
Trust Co. v. Kins, 121 P.2d 429, 58 
Ajriz. 477—In re Monaghan's Es¬ 
tate, 138 P.2d 292, 60 Ariz. 366. 

70 C.J. p 356 notes 6-21. 

82. Me.—White v. Brown, 67 Me. 
196. 

70 C.J. p 356 note 7. 

Determination of competency of wit¬ 
nesses under dead man’s statutes 
see infra $ 251. 

Discretionary power of court under 
exception where justice requires 
admission of testimony see supra 
§ 215 (8). 

83. D.C.—Janes v. Janes, 278 F. 
576, 51 App.D.C. 267. 

84. Ind.—Christman v. Hack, 156 
N.E. 165, 86 Ind.App. 79—Myers v. 
Manlove, 101 N.E. 661, 53 IndApp. 
327. 

85. N.H.—Moore v. Taylor, 44 N.H. 
370. 

70 C.J. p 356 note 10. 

86. Ind.—Cupp v. Ayers, 89 Ind. 60. 

87. U.S.—Eslava v. Mazange’s 
Adm’r, C.C.Ala., 8 F.Cas.No.4,527, 1 
Woods 623. 

88 . Ind.—Cupp v. Ayers, 89 Ind. 60. 

89. Ariz.—Johnson v. Moilanen, 201 
P. 634, 23 Ariz. 86. 

70 C.J. p 356 note 14. 


Discretion held not abused 
Ariz.—Stewart v. Schnepf, 158 P.2d 
529, 62 Ariz. 440—Davey v. Jan- 
son, 153 P.2d 158, 62 Ariz. 39. 

90. Ind.—Heavin v. Sutherlin, 64 N. 
E.2d 43, 116 IndApp. 310. 

91. D.C.—Janes v. Janes, 278 F. 576, 
51 App.D.C. 267. 

92. Ind.—Heavin v. Sutherlin, 64 
N.E. 2d 43, 116 Ind.App. 310. 

93. Ind.—Jonas v. Hirshberg, 79 N. 
E. 1058, 40 IndApp. 88. 

70 C.J. p 356 note 16. 

94. Ind—Lay v. Lay, 155 N.E. 212, 
86 Ind.App. 160. 

70 C.J. p 356 note 17. 

95. Ind—Heavin v. Sutherlin, 64 
N.E.2d 43, 116 IndApp. 310. 

70 C.J. p 356 note 18. 

98. Ariz.—Johnson v. Moilanen, 201 
P. 634, 23 Ariz. 86. 

Ind—Bearing v. Coulson, 96 N.E. 9, 
48 IndApp. 414. 

97. Ind—Heavin v. Sutherlin, 64 
N.E.2d 43, 116 IndApp. 310. 

70 C.J. p 356 note 18 [a] (1). 

98. Ariz.—In re Monaghan’s Estate, 
138 P.2d 292, 60 Ariz. 366. 

70 C.J. p 356 note 21. 

99. Ind.—Cupp v. Ayres, 89 Ind. 
60, 64, overruling Smith v. Smith, 
76 Ind 236. 

Hensley v. Reichart, 147 N.E. 
736, 83 IndApp. 335. 

L Mich.—In re La Freniere’s Es¬ 
tate, 25 N.W.2d 252, 316 Mich. 285. 
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S.D.—Reinschmidt v. Hirsch, 275 N. 

W. 356, 65 S.D. 498. 

Wyo.—Corpus Juris quoted In Fox v. 

Fox, 296 P.2d 252, 256. 

70 C.J. p 226 note 77. 

2. U.S.—Pittsburgh-Erie Saw Corp. 
v. Southern Saw Service, D.C.Ga., 
136 F.Supp. 96. 

Cal.—Alvarez v. Ritter, 155 P.2d 83, 
67 C.A.2d 574. 

Colo.—In re Stepp's Estate, 75 P.2d 
146, 101 Colo. 506. 

Ill.—Creighton v. Elgin, 56 N.E.2d 
825, 387 Ill. 592, 162 A.L.R. 883. 

Auer v. Wm. Meyer Co., 54 N.E. 
2d 394, 322 Ill.App. 244—Tucker 
v. Tucker, 45 N.E.2d 558, 316 I1L 
App. 671. 

Me.—Tobey v. Quick, 101 A.2d 187, 
149 Me. 306. 

Mich.—Pence v. Wessels, 30 N.W.2d 
834, 320 Mich. 195—In re La Fren¬ 
iere’s Estate, 25 N.W.2d 252, 316 
Mich. 285—In re Einfeldt’s Estate* 
282 N.W. 235, 286 Mich. 537. 
Miss.—Cassidy v. Central Lumber 
Co., 68 So.2d 286, 219 Miss. 96. 
Neb.—In re Tyler, 265 N.W. 887, 130 
Neb. 633. 

N.J.—Thorpe v. Floremoore Corp., 89 
Au2d 275, 20 N.J.Super. 34. 

Ohio.—Butler v. Youngflesh, 41 N.E. 

2d 147, 68 Ohio App. 342. 

S.D.—Reinschmidt v. Hirsch, 275 N. 

W. 356, 65 S.D. 498. 

Tex.—Woods v. Townsend, 192 S.W. 
2d 884, 144 Tex. 594, 
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or matters occurring in such person's lifetime, 3 
where the witness does not belong to a class which 
the statute declares incompetent, as where he is 
neither a party to, nor interested in, the action. 
Thus, where the statute in terms applies only to 
parties to the action, a witness who is not a party 
is not excluded. 4 On the other hand, one who is 
within the class to which the statutory disqualifica¬ 
tion applies is incompetent where the other elements 
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of incompetency exist. 5 

§ 146. Parties in General 

A party Is incompetent as a witness where he and 
his testimony come within the statutory prohibition. 

Where a party and his proposed testimony come 
within the statutory prohibition, he is incompetent, 6 
as, for example, where the statute extends the dis¬ 
qualification to a party to the action whose right 


Wyo. —Corpus Juris quoted in Fox v. 

Fox, 296 P.2d 252, 256. 

70 C.J. P 226 note 78. 

3. Ark.—Harrison v. Davidson, 149 
S.W.2d 49, 201 Ark. 1185. 

Cal.—Alvarez v. Ritter, 155 P.2d 83, 
67 C.A.2d 574. 

Colo.—In re Stepp's Estate, 75 P.2d 
146, 101 Colo. 506. 

Fla.—Farrington v. Richardson, 16 
So.2d 158, 153 Fla. 907—Jackson 
v. Parker, 15 So.2d 451, 153 Fla. 
622. 

Ga.—Fowler v. Latham, 66 S.E.2d 
272, 206 Ga. 245. 

HI.—Creighton v. Elgin, 56 N.E.2d 
82 5, 387 Ill. 592, 162 A.L.R. 883. 

Reilly Tar & Chemical Corp. v. 
Lewis, 61 N.E.2d 297, 326 Ill.App. 
117—Tucker v. Tucker, 45 N.E.2d 
658, 316 Ill.App. 671—Warszawa v. 
White Eagle Brewing Co., 20 ISLE. 
2d 343, 299 IlLApp. 509. 

Iowa.—Bell v. Pierschbacher, 62 N. 
W.2d 784, 245 Iowa 436—Graham 
v. Johnston, 49 N.W.2d 540, 243 
Iowa 112—In re Olson's Estate, 
34 N.W.2d 207, 239 Iowa 1149. 

Me.—Tobey v. Quick, 101 A.2d 187, 
149 Me. 306. 

Mich.—In re Ford's Estate, 49 N.W. 

2d 154, 331 Mich. 220. 

Mo.—Scott v. Missouri Ins. Co., App., 
246 S.W.2d 349. 

N.J.—Needles v. Dougherty, 34 A.2d 
396, 134 N.J.Eq. 108. 

N.Y.—Fischer v. City of New York, 
138 N.Y.S.2d 754, 207 Misc. 528. 
Okl.—Mud Products, Inc., v. Gutow- 
sky, 274 P.2d 389—Deichman v. 
Harris, 182 P.2d 751, 199 Okl. 33. 
S.C.—In re Limehouse's Estate, 16 
S.E.2d 1, 198 S.C. 15. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 663, 29 Tenn. 
App. 327. 

Tex.—Young v. Johnson, Civ.App., 
272 S.W.2d 414—Gordon v. Pledg¬ 
er, Civ.App., 271 S.W.2d 344, re¬ 
fused no reversible error—Fulcher 
V. Young, Civ.App., 189 S.W.2d 28, 
refused for want of merit—Leh¬ 
man r. Howard, Civ.App., 133 S.W. 
2d 800—Hyman v. Alberry, Civ. 
App., 130 S.W.2d 891, error dis¬ 
missed, judgment correct. 

W.Va.-—Keatley v. Hanna Chevrolet 
Co., 6 S.E.2d 1, 121 W.Va. 669. 
Wis.—Salmon v. First Nat. Bank o 
Madison, 294 N.W. 866, 237 Wis 
153. 


Wyo.—Corpus Juris quoted in Fox v. 

Fox, 296 P.2d 252, 256. 

70 C.J. p 227 note 79. 

4. Me.—Tobey v. Quick, 101 A.2d 
187, 149 Me. 306. 

Okl.—M. T. Smith & Son v. Gulf 
Production Corp., 83 P.2d 861, 183 
Okl. 598. 

70 C.J. p 227 note 79 [a]. 

5. Ill.—In re Moore's Estate, 33 
N.E.2d 130, 310 Ill.App. 365. 

Iowa.—In re Smith’s Estate, 36 N. 
W.2d 815, 240 Iowa 499, 8 A.L.R.2d 
640. 

70 C.J. p 228 note 80. 

6. U.S.—Trounstine v. Bauer, Pogue 
& Co., C.C.A.N.Y., 144 F.2d 379, 
certiorari denied 65 S.Ct 190, 323 
U.S. 777, 89 L.Ed. 621—Toomey v. 
Toomey, C.C.A.I1L, 98 F.2d 736. 

Hayes v. U. S., D.C.W.Va., 133 
F.Supp. 450—Carter Oil Co. v. 
Welker, D.C.I1L, 24 F.Supp. 753, 
affirmed, C.C.A., 112 F.2d 299, re¬ 
versed on other grounds 63 S.Ct. 
70, 317 U.S. 592, 87 L.Ed. 485. 

Ala.—Alford v. Henderson, 185 So. 
368, 237 Ala. 27. 

Ark.—Meers v. Potter, 188 S.W.2d 

500, 208 Ark. 965—Brittian v. Mc- 
Kim, 164 S.W.2d 435, 204 Ark. 647 
—Peoples Nat. Bank v. Cohn, 110 
S.W.2d 42, 194 Ark. 1098. 

Fla—Parker v. Priestley, 39 So.2d 

210 . 

Ga.—Ferrell v. Wight, 200 S.E. 271, 
187 Ga. 360. 

Spikes v. Spikes, 79 S.E.2d 21, 
89 Ga.App. 139. 

Ill.—Creighton v. Elgin, 69 N.E.2d 

501, 395 Ill. 87—Hesker v. Shaffer. 
68 N.E.2d 612, 394 Ill. 489—Camp¬ 
bell v. Campbell, 13 N.E.2d 265, 
368 I1L 202. 

Hovey v. Stolleis, 82 N.E.2d 
183, 335 IlLApp. 564—Hubka v. 
McCormick, 53 N.E.2d 467, 321 Ill. 
App. 638—In re Nielsen's Estate. 
52 N.E.2d 44, 320 Ill.App. 655- 
Tucker v. Tucker, 45 N.E.2d 558 
316 Ill.App. 671—De May v. Brew 
I 29 N.E.2d 114, 306 IlLApp. 505— 
Mclnerney v. Boysen Baking Co.. 
27 N.E.2d 482, 305 IlLApp. 489— 
| Stepanian v. Asadourian, 283 Ill. 
App. 495. 

Iowa.—Myers v. Blinks, 7 N.W.2d 
819. 232 Iowa 1238—Thomsen \ 
Thomsen, 7 N.W.2d 815, 232 Iowt 
1161. 


Kan.—Staats v. Staats, 84 P.2d 842, 
148 Kan. 808—Schuler v. Rehberg, 
64 P.2d 571, 145 Kan. 176. 

Ky.—Jefferson Standard Life Ins, 
Co. of Greensboro, N. C. v. Hewlett, 
210 S.W.2d 352, 307 Ky. 171— 
Conley v. Coburn, 179 S.W.2d 668, 
297 Ky. 292—Duke’s Adm’r v. Pat¬ 
ton, 95 S.W.2d 249, 264 Ky. 598— 
Blaydes v. Blaydes, 78 S.W.2d 317, 
257 Ky. 429. 

Minn.—Exsted v. Exsted, 279 N.W. 
554, 202 Minn. 521, 117 A.L.R. 5*54. 

Mo.—Breit v. Bowland, 100 S.W.2d 
599, 231 Mo. App. 433, record 

quashed on other grounds State 
ex rel. and to Use of Breit v. 
Shain, 119 S.W.2d 758, 342 Mo. 
1148. 

Mont.—Sharp v. Sharp, 139 P.2d 235, 
115 Mont. 35. 

Neb.—Vielehr v. Malone, 63 N.W.2d 
497, 158 Neb. 436—Colbert v. Mil¬ 
ler, 32 N.W.2d 500, 149 Neb. 749— 
Owens v. Reed, 4 N.W.2d 914, 141 
Neb. 796. 

N.H.—Chagnon v. Perkins, 189 A. 
351, 88 N.H. 362. 

N.J.—Ludlow v. Dwyer, 65 A.2d 74, 
3 N.J.Super. 1. 

N.Y.—Fischer v. City of New York, 
138 N.Y.S.2d 754, 207 Misc. 528. 

N.D.—Hagerott v. Davis, 17 N.W.2d 
15, 73 N.D. 532. 

Ohio.—Price v. Cleveland Trust Co., 
77 N.E.2d 621, 81 Ohio App. 221— 
Ayres v. Cook, App., 46 N.E.2d 
629, affirmed 43 N.E.2d 287, 140 
Ohio St 281—Snow v. Fulton, 2 
N.E.2d 12, 51 Ohio App. 514. 

Pa.—Baur v. Abbott 10 A.2d 5, 337 
Pa. 33. 

In re Doherty's Estate* Orph., 1 
Fiduciary 174. 

Tex.—Chajkowski v. Clements, Civ. 
App., 229 S.W.2d 633, error dis¬ 
missed—Newsom v. Pikes, Civ. 
App., 153 S.W.2d 962, error re¬ 
fused—Skinner v. Vaughan, Civ. 
App., 103 S.W.2d 454. 

Utah.—Clark v. George* 234 P.2 A 
844, 120 Utah 350. 

Wash.—Carter v. Curlew Creamery 
Co., 134 P.2d 66, 16 Washed 476— 
Resor v. Schaefer, 74 P.2d 917 r 
193 Wash. 91. 

W.Va.—In re Fox' Estate, 48 S.E.2d L 
131 W.Va. 429, 7 AJUR-2d L 

70 C.J. p 229 note 98. 
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of action or defense is derived from one who is, 
or if living would be, subject to disqualification as 
the surviving party to a contract or cause of ac¬ 
tion, 7 As considered infra § 215 et seq, some stat¬ 
utes of the general type here considered render par¬ 
ties absolutely incompetent as witnesses in their 
own behalf so that they cannot testify in respect 
of any matter, while other statutes render parties 
incompetent only as to certain designated matters, 
leaving them competent as to matters not included 
in the statutory prohibition. 

While it has been said that the very words of the 
statute must control in determining the parties to 
whom it is applicable, 8 it is usually recognized that 
a statutory disqualification of the general type here 
considered is not to be extended by construction 
in so far as it affects the competency of parties, 9 
at least where it is an exception to a general provi¬ 
sion rendering parties or persons competent, 10 and 
that only such a party is disqualified as comes within 
the statute, 11 and that the statute is given effect only 
when the conditions mentioned therein exist. 12 The 
view has been expressed, however, that courts will 
not lend assistance to efforts to escape the bar of 
the disqualifying statute 13 According to some cas¬ 
es, where the statute constitutes an exception to the 
general provision removing the disqualification of 
parties because of interest the competency of a party 
to whom the general qualifying statute does not 
apply is determined by the rules of the common 
law, 14 and in such case the disqualifying statute 
does not render incompetent a party who would 
be competent in the absence of the provision re¬ 
moving disqualification. 15 So, where statutory pro¬ 
visions allowing parties to be witnesses, by express 
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provision, are rendered inapplicable to proceedings 
to which one of the parties is an executor or ad¬ 
ministrator except as specified, the competency of 
a party to such a proceeding where the specified 
exceptions do not apply is governed by the rules of 
the common law, 16 

Under some of these statutes the fact that a per¬ 
son is a party to an action does not of itself render 
him incompetent to testify with respect to transac¬ 
tions or communications with a deceased person, 17 
or matters occurring during the lifetime of such a 
person, 18 as, for example, where such party does 
not have the interest contemplated by the stat¬ 
ute 19 or his interest is not antagonistic to the party 
against whom he is called to testify. 20 So, a party 
who does not testify for himself as to transactions 
with, or statements by, an insane person is not 
within certain statutory disqualifications. 21 Under 
some statutes, however, the interest of a party is 
not necessarily an element of his incompetency, 22 
and under certain statutes no necessary party to 
a suit by or against a personal representative of a 
decedent is competent to testify as to certain mat¬ 
ters unless the representative first offers himself as a 
witness and testifies as to such matters. 23 

Position of parties on record. Courts will usual¬ 
ly look at the substance of the cause and determine 
who are the real parties whose interests are antago¬ 
nistic in enforcing the statutory disqualification. 24 
The nominal position of the parties on the record 
does not control in determining the question as to 
adverse interest which affects competency, 25 and 
the actual conditions in this respect will govern. 26 
Where the statute excludes testimony of a party to 
an action to which an executor or administrator is 


7. Mo.—Eaton v. Curtis, 4 S.W.2d 
819, 319 Mo. 660—Eyermann v. 
Piron, 52 S.W. 229, 151 Mo. 107. 

Disqualification of surviving party 
to contract or cause of action in 
general see infra § 192 et seq. 

8. Cal.—R on cell i v. Fugayi, 186 P. 
373, 44 C.A. 249. 

70 C.J. p 228 note 82. 

Sm Kan.—Kansas City Life Ins. Co. 
v. 'Wilkinson, 264 P. 37, 125 Kan. 
305. 

70 C.J. p 228 note 83. 

10. Tex.—Davidson v. Gray, Civ. 
App., 97 S.W.2d 488. 

70 C.J. p 228 note 84. 

11. TT.S.—Beeler v. Motter, D.C. 
Kan., 33 F.2d 788. 

Ohio.—Schulte v. Hagemeyer, 16 
Ohio App. 1. 

12. Fla.—Bowen v. Keen, 17 So.2d 
706, 154 Fla. 161. 

70 C.J. p 228 note 86. 


13. N.J.—Hoffman v. Maloratsky, 
164 A. 260, 112 N.J.Eq. 333. 

14. Ill.—White v. Ross, 35 N.E. 541, 
147 Ill. 427. 

1*5. Ill.—White v. Ross, supra. 

70 C.J. p 228 note 89. 

16. Me.—Tuck v. Bean, 155 A. 277, 
130 Me. 277. 

70 C.J. p 228 note 90. 

17. Tex.—Hall v. Collins, Civ.App., 
151 S.W.2d 338, error refused. 

70 C.J. p 228 note 91. 

15. Ind.—Martin v. Martin, 20 N.E. 
763, 118 Ind. 227. 

19. Ill.—Wuebbles v. Shea, 13 N.E. 

2d 646, 294 IlLApp. 157. 

Ky.—York's Ancillary Adm’r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
533—Scherzinger v. Scherzinger, 
132 S.W.2d 537, 280 Ky. 44. 

Tex.—Dunn v. Peters, Civ.App., 126 
S.W.2d 997. 

70 C.J. p 229 note 93. 
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20. Tenn.—Hill v. McLean, 10 Lea 
107. 

21. Ky.—Grigsby v. Smith, 192 S. 
W. 856, 174 Ky. 819. 

22. U.S.—Lake Shore Nat. Bank v. 
Bellanca Aircraft Corp., D.C.Del., 
83 F.Supp. 795. 

Iowa.—Corpus Juris quoted in. In re 
Conner's Estate, 36 N.W.2d 833, 
840, 240 Iowa 479. 

Ohio.—Butler v. Youngflesh, 41 N.E. 

2d 147, 68 Ohio App. 342. 

70 C.J. p 229 note 96. 

23. N.J.—Kirkpatrick v. Kirkpat¬ 
rick, 151 A. 48, 106 N.J.Eq. 391. 

24. N.J.—Kirkpatrick v. Kirkpat¬ 
rick, supra. 

70 C.J. p 229 note 3. 

25. Ill.—Volbracht v. White, 64 N. 
E. 324, 197 Ill. 298. 

70 C.J. p 229 note 4. 

26. N.J.—Kirkpatrick v. Kirkpat¬ 
rick, 151 A. 48, 106 N.J.Eq. 39L 

[ 70 C.J. p 229 note 5. 
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also a party, the fact that a party is a codefendant 
of the executor or administrator does not render 
such party competent. 27 

Liability for costs . Liability for costs has been 
regarded as such an interest as will disqualify a 
party otherwise within the statutory disqualifica¬ 
tion, 28 but it has been held otherwise where the lia¬ 
bility is remote, doubtful, and contingent. 29 

Disqualification of all parties . Some statutes of 
the general type here considered provide for or ef¬ 
fect the exclusion of any party to the action if the 
statute is applicable, 30 but the rule is otherwise 
under certain statutes. 31 The view has been taken 
under a disqualifying statute applicable to any party 
that the competency or incompetency to testify is 
reciprocal 32 and that, where one party is competent, 
another party is also competent. 33 

§ 147. Who Treated as, and Matters Affect¬ 
ing Status of. Parties 

a. In general 

b. Status of party at time of testifying 

a. In General 

A disqualification of parties as witnesses includes 
not only parties to the record, but also the real parties 
in interest and necessary parties. 

While a statute disqualifying parties as witnesses 
applies in general only to parties to the record, 34 
it has been held or recognized that where a person 
is to all intents and purposes a party, although not 
nominally such, the statutory disqualification is ef¬ 
fective as to such person, 35 as, for example, where 
he has transferred his cause of action to a person 
who brings the action, merely for the purpose of 
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avoiding the disqualification. 33 However, the fact 
that an administrator in bringing an action styles 
himself an assignee of a particular person does not 
make such person a party to the action and thereby 
render that person incompetent. 37 A person who 
is not named as a party of record may bring him¬ 
self within some statutes by assuming the defense of 
the action. 38 In an action by an administrator in 
one state, an administrator of the same estate in 
another state is not a party within the purview of a 
statute providing that neither party shall testify in 
an action by or against an executor or adminis¬ 
trator. 39 

The real party in interest, although not a party to 
the record, is, according to some authorities, incom¬ 
petent, 40 as is also one who, although not a party 
to the record, is a necessary party to the litiga¬ 
tion; 41 and, according to some authorities, the 
“parties” subject to the statutory disqualification 
includes all persons who have a direct and sub¬ 
stantial interest in the matter litigated. 42 One who 
is the real party in interest as well as a party to 
the record is incompetent if the statute is otherwise 
applicable. 43 The view has been taken that one who 
is interested in the controversy and who will be 
bound by the judgment to be rendered is a "party” 
even though not a nominal party. 44 

Personal representative in contest between repre¬ 
sentatives of different estates. A personal repre¬ 
sentative of a decedent who sues to enforce a claim 
of his estate against the estate of another decedent 
represented in the action has been regarded as a 
party. 45 

Person represented by party. A person who is 
represented in an action, even though not a named 


27. N.D.—Cardiff v. Marquis, 114 N. 
W. 1088, 17 N.D. 110. 

28. Neb.—Smith v. Perry, 73 N.W. 
282, 52 Neb. 738. 

70 C.J. p 229 note 8. 

29. Utah.—In re Van Alstine’s Es¬ 
tate, 72 P. 942, 26 Utah 193. 

30. U.S.—Riley v. Lukens Dredging 
& Contracting Corporation, D.C, 
Md., 4 F.Supp. 144. 

70 C.J. p 230 note 10. 

3L Cal.—Todd v. Martin, 37 P. 872, 
4 C.Unrep.Cas. 805. 

70 C.J. p 230 note 11. 

32. Tex.—Albritton v. Commerce 
Farm Credit Co., Civ.App., 9 S.W. 
2d 193, affirmed, Com.App., 17 S.W. 
2d 784. 

33. Tex.—Albritton v. Commerce 
Farm Credit Co., supra. 

34. Ark.—Bush v. Evans, 236 S.W. 
2d 1013, 218 Ark. 470. 


Minn.—Exsted v. Exsted, 279 N.W. 

554, 202 Minn. 521, 117 A.L.R. 554. 
Ohio.—In re Butler's Estate, 28 N.E. 
2d 186, 137 Ohio St 96. 

35. Tenn.—Roy v. Sanford, 204 S. 

W. 1159, 140 Tenn. 382. 

Tex.—Davidson v. Gray, Civ.App., 97 
S.W.2d 488. 

38. Tenn.—Roy v. Sanford, 204 S.W. 

1159, 140 Tenn. 382. 

70 C.J. p 231 note 21. 

Competency as witness of person 
from whom party derives title or 
interest generally see infra § 186. 

37. Pa.—Woodrow v. Blythe, 2 Del. 
Co. 94. 

70 C.J. p 230 note 23. 

38. Mich.—Bachelder v. Brown, 11 
N.W. 200, 47 Mich. 366. 

70 C.J. p 230 note 22. 

39. N.H.—Stearns v. Wright, 51 N. 
H. 600. 


40. Tex.—Gee v. Jernigan, Civ.App„ 
83 S.W.2d 1102, error dismissed. 

70 C.J. p 230 note 15. 

41. Ill.—Alexander v. Hoffman, 70 
Ill. 114. 

42. Tex.—Ragsdale v. Ragsdale, 179 
S.W.2d 291, 142 Tex. 476. 

Sheffield v. Leech, Civ.App., 221 
S.W. 2d 789—Merriman v. Lary, 
Civ.App., 205 S.W.2d 100, refused 
no reversible error—Corbell v. 
Koog, Civ.App., 188 S.W.2d 905, 
refused for want of merit—What¬ 
ley v. Whatley, Civ.App., 169 S.W. 
2d 989. 

43. Ky.—Petty v. Petty, 295 S.W. 
863, 220 Ky. 569. 

44. Tex.—Whatley v. Whatley, Civ. 
App., 169 S.W.2d 989—Lehman v. 
Howard, Civ.App., 133 S.W.2d 800. 

70 C.J. p 230 note 18. 

45. Cal.—Roncelli v. Fugazi, 186 P. 
373, 44 C.A. 249. 

70 C.J. p 230 note 25. 
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§ 147 WITNESSES 

party, may, according to some cases, be incompe¬ 
tent with respect to matters prohibited by a statute 
disqualifying parties, 46 at least where the person 
represented will be bound by the judgment. 47 Thus, 
a cestui que trust in an action for his benefit brought 
by his trustee, 46 and an infant who sues by his 
next friend, 49 have each been regarded as a party. 
In some jurisdictions, however, a cestui que trust 
is not regarded as a party merely because he is 
represented by the trustee, 60 even though the judg¬ 
ment would bind the cestui que trust. 51 There is 
apparently authority for the view that the equitable 
plaintiffs for whose benefit an action for wrongful 
death is brought under a statute providing for such 
action are not parties "to the cause.” 52 

Spouse of party. Where the statute excludes a 
"party to the cause” it has been held that it does 
not apply to the husband of a party. 53 Where the 
wife sues for rents with respect to property owned 
by her and her husband as tenants by the entirety, 
the husband is a party within the disqualifying stat¬ 
ute 54 Where a person represents the community 
interests of himself and wife, the wife is to be treated 
as a party subject to the statutory disqualification. 56 
Where the interest involved is the separate property 
of a party, his wife is not a party within the statu¬ 
tory disqualification. 66 

An agent of a corporation which is a party may 
not, merely because of such agency, be regarded as 
a party to the action. 57 

Warrantor. While a remote warrantor of title 
who will not in any manner be bound by the judg¬ 
ment may not be regarded as a "party” 58 it has been 
held that a warrantor who has been made a party 
in such a way as to make the judgment binding on 


him may be incompetent. 59 

Probate or contest of will. In a contested pro¬ 
ceeding to establish or probate a will, both heirs 60 
and legatees 61 are regarded as parties. Under a 
statute applicable in terms to a party or person in¬ 
terested in the event who seeks to testify in his own 
behalf against the representatives of, or persons 
claiming under, a decedent, in a suit for the probate 
or contest of a will, propounders, 62 and caveators, 63 
have been regarded as parties. Under a statute 
disqualifying both parties to a proceeding by or 
against heirs or legal representatives, in a proceeding 
to probate a will the proponent, 64 and the contesting 
heirs, 65 even though such heirs do not appear as 
contestants of record, 66 are regarded as parties, and 
where only one of two designated executors applies 
for probate, the other has been regarded as a "par¬ 
ty” to the proceeding within the meaning of such 
statute. 67 

Separate actions or proceedings. The fact that 
two proceedings are heard together does not destroy 
their individuality so as to render a party to one 
incompetent to testify in the other. 68 When several 
claims against the estate of a decedent were referred 
to the same referee by the same order of reference, 
this did not deprive the proceedings of their individ¬ 
uality, so as to render one claimant incompetent to 
testify for another as to transactions with dece¬ 
dent; 69 and in a suit to construe a will, where 
heirs of one beneficiary filed a cross bill against 
the executors of another, seeking to establish a trust 
in the share conveyed by their ancestor to such 
other beneficiary, evidence of other beneficiaries as 
to declarations of the grantee in the conveyance at¬ 
tacked was not inadmissible because by a party to the 


40. Tex.—Dodson v. Watson, Civ. 
App., 225 S.W. 586. 

70 C.J. p 230 note 27. 

47. Tex.—Williams v. Kincannon, 
Civ.App., 265 S.W. 925. 

48. Ga—Gabbett v. Sparks, 60 Ga 
582. 

Vt.—Hopkins v. Sargent’s Estate, 92 
A. 14, 88 Vt. 217. 

48. Ohio.—Hanson v. Haberer & Co., 
13 Ohio Cir.Ct.,N.S., 511, 32 Ohio 
Cir.Ct. 592, affirmed 98 N.E. 1131, 
85 Ohio St. 483. 

50. Ariz.—Corbett v. Kingan, 166 
P. 290, 19 Ariz. 134. 

51. Ariz.—Corbett v. Kingan, supra. 

53. TJ.S.—Riley v. Lukens Dredging 
& Contracting Corp., D.C.Md., 4 
F.Supp. 144. 

53. Md.—Marx v. Marx, 96 A. 544, 
127 McL 373. 

Ohio.—Stupp v. Lear, App., 42 N.E. 
2d 681. 


Incompetency of spouse of party as: 
Party in general see infra § 159. 
Person interested see infra § 172. 

54. Mich.—In re Thomas' Estate, 67 
N.W.2d 85, 341 Mich. 158. 

55. Tex.—Newton v. Newton, 14 S. 
W. 157, 77 Tex. 508. 

70 C.J. p 231 note 36. 

58. Tex.—Ragsdale v. Ragsdale, 
179 S.W.2d 291, 142 Tex 476. 

57. N.Y.—Poppenhusen v. Poppen- 
husen, 125 N.Y.S. 269, 68 Misc. 548, 
affirmed 133 N.Y.S. 887, 149 App. 
Div. 307. 

58. Tex—Parker v. Cockrell, Civ. 
App., 31 S.W. 221. 

59. Tex—Bennett v. Virginia 
Ranch, etc., Co., 21 S.W. 126, 1 
TexCiv.App. 321. 

70 C.J. p 231 note 39. 

60. Wis.—-In re Valentine's Will, 67 
N.W. 12, 93 Wis. 45. 

70 C.J. p 231 note 41. 
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61. Wis.—In re Valentine's Will, 
supra 

70 C.J. p 231 note 42. 

62. N.C.—In re Brown's Will, 140 
S.E. 192, 194 N.C. 583. 

70 C.J. p 231 note 43. 

63. N.C.—In re Brown’s Will, 140 
S.E. 192, 194 N.C. 583. 

70 C.J. p 231 note 44. 

64. Tex—In re Kennedy’s Estate v. 
Richardson, Civ.App., 41 S.W. 2d 
95. 

65. Tex—In re Kennedy's Estate v. 
Richardson, supra. 

70 C.J. p 231 note 46. 

66. Tex—In re Kennedy's Estate v. 
Richardson, supra. 

67. Tex—Clark v. Briley, Civ.App., 
193 S.W. 419. 

68. Pa—Cease v. Thomas, 88 A 2d 
547, 155 PaSuper. 215. 

69. N.Y.—Pandjiris v. McQueen, 13 
N.Y.S. 705. 
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record against another party in a representative 
capacity, since the cross bill was, in effect, a separate 
suit. 70 On the other hand, it has been held that 
where plaintiffs join their individual claims against 
decedent's estate, neither may testify for the other. 71 

b. Status of Party at Time of Testifying 

In order for a witness to be incompetent as a party, 
be must be a party at the time fiis testimony is offered. 

Usually, in order to be incompetent as a party, 
the witness must be a party at the time when his 
testimony is offered; 72 and hence, although an ac¬ 
tion remains pending, a party may be competent 
if the action has been terminated as to him, 73 as, 
for example, by a dismissal 74 or discontinuance as 
against him, 76 by a default on his part, 76 by with¬ 
drawal of his answer, 77 by a judgment for 78 or 
against 79 him, or by permitting one plaintiff to re¬ 
tire by a nonsuit. 80 There is, however, authority 
for the view that where a party does not appear and 
a judgment is entered against him, 81 or where he 
confesses judgment, 82 he remains a party subject to 
the disqualifying statute where such statute is other¬ 
wise applicable, and a similar rule has been recog¬ 
nized with respect to a defaulting party during the 
period intervening between the taking of the default 
and the rendition of judgment against such party. 83 
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A defendant who remains the real party in interest 
notwithstanding he has been permitted formally to 
withdraw from the case is not rendered competent 
by such withdrawal, 84 and a defendant who has 
not interposed a defense, 86 or against whom a 
judgment by default has been entered, 86 may be 
incompetent where he remains interested in prevent¬ 
ing a judgment against another defendant, or in hav¬ 
ing a judgment entered in favor of plaintiff. 87 
Notwithstanding a dismissal as to a party, he may 
still be incompetent as an interested person. 88 

Stipulation for judgment While a party may be 
rendered competent by a binding stipulation for 
judgment against him, 89 a stipulation for judgment 
which is not filed when the testimony is offered 
does not, it seems, render the witness competent, 90 
and notwithstanding a party's stipulation for judg¬ 
ment against him with respect to one phase of the 
action, if such party remains a party to a cross ac¬ 
tion he may, it seems, still be incompetent under the 
disqualifying statute. 91 

Substitution . Where the statutory disqualifica¬ 
tion applies only to a party to the record, a former 
party to the record for whom another has been 
substituted is not incompetent. 92 So, where the 
representative of an estate resigns or renounces his 
appointment and another representative 93 or per- 


70. N.J.—Baldwin v. Trowbridge, 
50 A. 494, 62 N.J.Eq. 468. 

73- Ill.—Braun v. Lawder, 100 N. 
E.2d 348, 344 Ill.App. 423. 

72. Tex.—Corpus Juris cited in 
Pugh v. Turner, 197 S.W.2d 822, 
826, 145 Tex. 292. 

70 C.J. p 231 note 51. 

73. Ill.—Hawthorne v. New York 
Cent. R. Co., 119 N.E.2d 516, 2 Ill. 
App.2d 338—Fraider v. Hannah, 87 
N.E.2d 795, 338 Ill.App. 440—Kobe 
v. Haskett, 83 N.E.2d 755, 336 IlL 
App. 311. 

Tenn.—Fuqua v. Dinwiddle, 6 Lea 
645. 

74. Ill.—Kleinhaus v. Ohde, 112 N. 
E.2d 498, 350 Ill.App. 177. 

Ohio.—Huntington Nat. Bank of 
Columbus v. Roan, 43 N.E.2d 769. 
Tex.—May v. Brown, 190 S.W.2d 715, 
144 Tex. 350, 165 A.L.R. 1180. 

Ragsdale v. Ragsdale, Civ.App., 
172 S.W.2d 381, affirmed 179 S.W. 
2d 291, 142 Tex. 476. 

70 C.J. p 231 note 53. 

75. Me.—Segar v. Lufkin, 77 Me. 
142. 

76. Ga.—Hardwick Bank & Trust 
Co. v. Manis, 183 S.E. 63, 181 Ga. 
498. 

70 C.J. p 232 note 55. 

77. N.Y.—Bouton v. Welch, 63 N.E. 
539, 170 N.Y. 554. 

70 C.J. p 232 note 56. 


78. Tex.—Williams v. Kincannon, 
Civ.App., 265 S.W. 925. 

70 C.J. p 232 note 57. 

79. in.—Webb v. Willett Co., 33 N. 
E.2d 636, 309 Ill.App. 504. 

70 C.J. p 232 note 58. 

Vacation of judgment 
Where judgment was entered by 
confession against two signers of a 
note, and thereafter one judgment 
debtor died and an order was entered 
vacating judgment on motion of de¬ 
ceased judgment debtor's executor, 
the order was required to vacate 
judgment as to both defendants, and 
hence, surviving judgment debtor 
was a “party" to the action within 
meaning of section of Evidence Act 
providing that no party to a civil 
action may testify therein in his 
own behalf when any adverse party 
sues or defends as executor of a 
deceased person, unless when called 
as a witness for such adverse party. 
Ill.—Fredrich v. Wolf, 50 N.E.2d 
755, 383 Ill. 638. 

80. Tex.—Davey v. Coleman, Civ. 
App., 6 S.W.2d 227. 

83- Minn.—Cocker v. Cocker, 10 N. 

W.2d 734, 215 Minn. 565. 

70 C.J. p 232 note 60. 

82. Tex.—Pipkin v. Tuer, Civ.App., 
177 S.W. 983. 


83. Ind.—Kingman Citizens' State 
Bank v. Covington Fountain Trust 
Co., 179 N.E. 190, 95 Ind.App. 2. 

84. Mo.—Messimer v. McCray, 21 
S.W. 17, 113 Mo. 382. 

85. N.Y.—Church v. Howard, 79 N. 
Y. 415. 

70 C.J. p 232 note 64. 

88. Pa.—Dick v. Williams, 18 A. 

615, 130 P*u 41. 

70 C.J. p 232 note 65. 

87. Cal.—Moore v. Schofield, 31 P. 
532, 96 C. 486. 

70 C.J. p 232 note 66. 

88. Iowa.—James v. Falrall, 148 N. 
W. 1029, 168 Iowa 427. 

Neb.—Holladay v. Rich, 140 N.W. 
794, 93 Neb. 491. 

89. Iowa.—Conger v. Bean, 12 N.W. 
284, 58 Iowa 321. 

70 C.J. p 232 note 68. 

90 . Iowa.—Culbertson v. Salinger, 
108 N.W. 454, 131 Iowa 307. 

9L Iowa.—Culbertson v. Salinger, 
supra. 

92. Ark.—Stanley v. Wilkerson, 89 
S.W. 1043, 63 Ark. 556. 

93. U.S.—Snyder v. Fiedler, Mass., 
11 S.Ct. 583, 139 U.S. 478, 35 L.Ed. 
218. 

70 C.J. p 232 note 72. 


589 



97 C.J.S. 


§§ 147-149 WITNESSES 

son 94 is substituted as a party instead of the resign¬ 
ing or renouncing representative, such representative 
is not incompetent as a party. 

Improper refusal or grant of dismissal; collusion. 
Where a person is improperly joined as a party and 
is of right entitled to a dismissal as to him, it is im¬ 
proper to refuse such dismissal and thereafter re¬ 
fuse to permit such witness to testify because of a 
statute applicable to a party. 95 On the other hand, 
where an action has improperly been dismissed as 
to a certain defendant, he is incompetent if other¬ 
wise within the statute 96 and a dismissal as to one 
defendant which is collusive as between him and 
plaintiff does not necessarily render such defendant 
competent 97 

Discharge or adjudication in bankruptcy . While 
there is authority for the view that a party who sets 
up his discharge in bankruptcy as a defense is no 
longer a party 98 it has been held that such a party 
may still be treated as a party subject to the statute 
where there is no dismissal as to him, 99 and that a 
party is not rendered competent, even though his 
name is stricken by an amended pleading, merely be¬ 
cause of an adjudication of bankruptcy with respect 
to such party. 1 

Appeal. Under certain circumstances the fact 
that a party failed to appeal from a judgment against 
him does not render him competent if he is other¬ 
wise disqualified. 2 A widow who is a party to a suit 
for partition of her deceased husband’s estate is not 
competent as a witness because she has secured an 
allotment of her share in the probate court where 
such order has been appealed from. 3 

Change in status after giving testimony . If one is 
not a party when he testifies, his testimony cannot 


be stricken because he afterward becomes a par¬ 
ty, 4 at least where he has no interest in the subject 
matter of the litigation. 5 On the other hand, where 
a witness is incompetent as a party when his testi¬ 
mony is taken, a subsequent change in status does 
not render the testimony competent. 6 

§ 148. -- Status Dependent on Service of 

Process 

One named as a party may be a competent witness 
where he is not served with process and does not appear 
as a party. 

It has been held that one is not rendered incom¬ 
petent as a witness by the fact that he is named as 
a defendant in the suit where he is not served with 
process and does not appear as a party. 7 The view 
has been taken, however, that a defendant who was 
not served may be within the disqualifying statute 
where he is a necessary party and plaintiff makes a 
return of “not found,” and continues, as to such de¬ 
fendant. 8 So, where, although a defendant is not 
served, an answer is filed for him by another de¬ 
fendant, the defendant who is not served may be in¬ 
competent in behalf of such other defendant. 9 

§ 149. - Disclaimer and Transfer or As¬ 

signment Pending Suit 

A disclaimer, transfer, or assignment of interest may 
remove the incompetency of a party as a witness. 

While the effect of a disclaimer is sometimes 
governed by a statutory provision, 10 it has been 
held or recognized that a party may become compe¬ 
tent by filing a disclaimer of all interest in the sub¬ 
ject matter of the suit. 11 On the other hand, there 
is authority that a disclaimer of interest will not 
remove the incompetency of a party, 12 and the fact 


94. Tex.—Byrnes v. Curtin, Civ. 
App., 208 S.W. 405, error dis¬ 
missed. 

70 C.J. p 232 note 73. 

95. Colo.—Klein v. Munz, 286 P. 
112, 87 Colo. 223. 

96. Tex.—Parker v. Nusbaumer, 50 

S.W. 646, 21 Tex.Civ.App. 180. 

97. Iowa.—James v. Fairall, 148 N. 
W. 1029, 168 Iowa 427. 

70 C.J. p 233 note 76. 

98. Ohio.—Bonte's Adm’r v. Hin- 
man, 6 Ohio Dec. (Reprint) 1173, 
11 Am.L.Rec. 649. 

99. N.H.—Greely v. Willey, 51 A. 
918, 71 N.H. 240. 

70 C.J. p 233 note 78. 

!• Ala.—Anthony v. Sturdivant, 50 
So. 1028, 163 Ala 530. 

2. Ky.—Worthington v. Miller’s 
Adm’r, 3 S.W. 532, 85 Ky. 320, 9 
Ky.L. 10. 

70 C.J. p 233 note 80. 


3. Iowa.—Ellis v. Newell, 94 N.W. 
463, 120 Iowa 71. 

4. N.J.—Snyder v. Harris, 48 A. 329, 
61 N.J.Eq. 480. 

5. Tex.—Cox v. McClave, Civ.App., 
22 S.W.2d 961. 

70 C.J. p 233 note 83. 

6. Iowa.—Barton v. Baldwin, 16 N. 
W. 110, 52 Iowa 283. 

Tex.—Corpus Juris cited in Ragsdale 
v. Ragsdale, 179 S.W.2d 291, 296, 
142 Tex. 476. 

7. Ill.—Sankey v. Interstate Dis¬ 
patch, 90 N.E.2d 265, 339 Ill.App. 
420. 

Tenn.—Carmen v. Huff, 227 S.W.2d 
780, 32 Tenn.App. 687. 

70 C.J. p 233 note 85. 

8. Ind.—Jenks v. Opp, 43 Ind. 108. 

9. Tex.—Parker v. Nusbaumer, 50 
S.W. 646, 21 Tex.Civ.App. 180. 
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10. Pa.—Burke v. Burke, 87 A. 960, 
240 Pa 379. 

70 C.J. p 233 note 89. 

Transfer of interest affecting com¬ 
petency of interested persons in 
general see infra § 167 et seq. 

11- Ill.—Kobe v. Haskett, 83 N.E.2d 
755, 336 Ill.App. 311. 

Kan.—Potts v. Lux, 214 P.2d 277, 
168 Kan. 387. 

N.T.—In re Keegan's Will, 114 N.Y. 
S.2d 217. 

Tex.—Ragsdale v. Ragsdale, Civ. 
App., 172 S.W.2d 381, affirmed 179 
S.W.2d 291, 142 Tex. 476—Skinner 
v. Vaughan, Civ.App., 150 S.W.2d 
260, error dismissed, judgment 
correct—Ford v. Ross, Civ.App., 
150 S.W.2d 144—Matthews v. Mc- 
Len, Civ.App., 131 S.W.2d 24. 

70 C.J. p 233 note 90. 

12 . Iowa.—In re Hazeldine’s Estate, 
280 N.W. 568, 225 Iowa 369. 
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that a party has disclaimed does not render him 
competent where he still has an interest in the result 
of the action, 13 as, for example, where he may still 
profit by the result, 14 or may be liable with respect 
to certain phases of the controversy, 15 and a dis¬ 
claimer made for the purpose of avoiding liability 
for wrongdoing does not render the disclaiming 
party competent. 16 Where a disclaimer is so 
phrased as to retain rights of the disclaiming party 
as to certain parties to the action, such disclaimer 
does not avoid the effect of the disqualifying stat¬ 
ute. 17 A disclaimer at the close of the evidence 
will not render competent testimony which was in¬ 
competent when given. 18 

Joint or separate interest . It has been held that 
a disclaimer does not render a party competent where 
his interest is not separate and distinct from that of 
his coparties. 19 

Transfer or assignment pending suit . A party 
who has transferred or assigned pending suit all his 


WITNESSES §§ 149-150 

interest in the subject matter has been held com¬ 
petent, 20 but it has been held that such transfer is 
not sufficient to render the transferor competent 
where the transfer is made for the purpose of re¬ 
moving incompetency, the transferor remains a par¬ 
ty, and the transferee is not made a party. 21 

§ 150. -Nominal, Unnecessary, or Im¬ 

proper Parties 

Under some, but not other, statutes, nominal and 
unnecessary parties may be competent. 

Some statutes of the general type here considered 
do not render incompetent unnecessary 22 and merely 
nominal 23 or improper, 24 parties. So, the com¬ 
petency of a party has been recognized where he is 
an unnecessary 25 or nominal 26 party without inter¬ 
est in the result or event of the suit, and there is au¬ 
thority for the view that it is not permissible to 
make a person without interest a party and thereby 
deny such person the right to testify. 27 In some 


13. Iowa,—In re Hazeldine’s Estate, 
supra. 

Tex.—Alexander v. Byram, Civ.App., 
118 S.W.2d 372. 

70 C.J. p 233 note 91* 

Proponent of will 

Where person named in will as 
executor actively sought its probate 
as a party to proceeding for that 
purpose, acting in a representative 
capacity in behalf of those interest¬ 
ed in estate, his renunciation of 
right to appointment as executor did 
not render him competent under 
dead man's statute to testify in 
proceeding for probate of will as to 
transactions with or statements by 
testator. 

Tex.—Thomason v. Burch, Civ.App., 
223 S.W.2d 320, error refused no 
reversible error. 

14. Iowa.—James v. Fairall, 148 1ST. 
W. 1029, 168 Iowa 427. 

70 C.J. p 233 note 92. 

15. Tex.—Gee v. Jernigan, Civ.App., 
83 S.W.2d 1102, error dismissed. 

70 C.J. p 234 note 93. 

16. Mich.—Laprad v. Sherwood, 44 
N.W. 943, 79 Mich. 520. 

17. Iowa.—Frye v. Gullion, 121 N. 
W. 563, 143 Iowa 719, 21 Ann.Cas. 
285. 

70 C.J. p 234 note 95. 

18. Kan.—Shorten v. Judd, 42 P. 
337, 56 Kan. 43, 54 Am.S.R. 587. 

19- Wash.—Lee v. Northwest Trust 
& Savings Bank, 222 P. 489, 128 
Wash. 214. 

70 C.J. p 234 note 97. 

20. Tex.—May v. Brown, 190 S.W. 
2d 715, 144 Tex. 350, 165 A.L.R. 
1180—Ragsdale v. Ragsdale, 179 


S.W. 2d 291, 142 Tex. 476—Oury 
v. Saunders, 13 S.W. 1030, 77 Tex. 
278. 

Bennett v. Hood, Civ.App., 238 
S.W.2d 587—Matthews v. McLen, 
Civ.App., 131 S.W.2d 24. 

21. U.S.—De Roux v. Girard, Pa., 
112 F. 89, 50 C.C.A. 136. 

Transfer to remove disability 

(1) Fact that witness conveyed to 
others interest in estate of deceased 
primarily to remove his disability as 
a witness under the deadman’s stat¬ 
ute is immaterial if conveyance was 
actually made. 

Tex.—Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476. 

Bennett v. Hood, Civ.App., 238 
S.W.2d 587—Turner v. Hodges’ Es¬ 
tate, Civ.App., 219 S.W.2d 522, 
refused no reversible error. 

(2) Where conveyance by witness 
of his interest is a simulated one to 
circumvent the deadman’s statute 
when real ownership or beneficial in¬ 
terest in property remains in gran¬ 
tor, witness so acting still possesses 
such an interest as to constitute him 
a “party” within the statute. 

Tex.—Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476. 

Sheffield v. Leech, Civ.App., 221 
S.W.2d 789. 

22. Ind.—Walker v. Steele, 22 N.E. 
142, 23 N.E. 271, 121 Ind. 436. 

70 C.J. p 234 note 2. 

23. Tex.—Pugh v. Turner, 197 SW. 
2d 822, 145 Tex. 292, 172 A.L.R. 
707. 

Matthews v. McLen, Civ.App., 131 
S.W.2d 24—Glenn v. McCarty, Civ. 
App., 130 S.W.2d 295, affirmed 155 
S.W.2d 912, 137 Tex. 608. 

70 C.J. p 234 note 3. 
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24. Minn.—Exsted v. Exsted, 279 N. 
W. 554, 202 Minn. 521, 117 A.L.R. 
554. 

Tex.—Drane v. Jefferson Standard 
Life Ins. Co., Civ.App., 146 S.W. 
2d 526, modified on other grounds 
161 S.W.2d 1057, 139 Tex. 101. 

70 C.J. p 234 note 4. 

25. Mo.—Spencer v. Smith, App., 128 
S.W. 2d 315. 

70 C.J. p 234 note 5. 

26. Tex.—Lehmann v. Krahl, 285 S. 
W.2d 179—Ragsdale v. Ragsdale, 
179 S.W.2d 291, 142 Tex. 476. 

Glenn v. McCarty, Civ.App., 130 
S.W.2d 295, affirmed 155 S.W.2d 912, 
137 Tex. 608—Ford v. Ross, Civ. 
App., 150 SW.2d 144—Matthews v. 
McLen, Civ.App., 131 S.W.2d 24. 
Wis.—Zimdars v. Zimdars, 295 N.W. 

675, 236 Wis. 484. 

70 C.J. p 234 note 6. 

One suing on behalf of state 

In proceeding by the state on the 
relation of superintendent of state 
hospital for the insane against ad¬ 
ministrator of an insane person to 
recover for his maintenance in the 
state hospital, superintendent was 
not a “necessary party to the issue 
or record” within statute prohibiting 
such party from testifying where 
heirs or administrators are parties. 
Ind.—State ex rel. Milligan v. Rit¬ 
ter’s Estate, 48 N.E.2d 993, 221 
Ind. 456. 

27. Okl.—Mahan v. Dunkleman, 234 
P.2d 366, 205 Okl. 54. 

Tex.—Corpus Juris cited in Ragsdale 
v. Ragsdale, 179 S.W.2d 291, 295, 
142 Tex. 476. 

McGrew v. Britton, Civ.App., 206 
S.W.2d 836, 838, error refused no 
reversible error. 

70 C.J. p 235 note 7. 



§§ 150-153 WITNESSES 

jurisdictions, however, the statutory disqualification 
applies it seems, to nominal parties, 28 and if a per¬ 
son is a proper party the fact that he is not a neces¬ 
sary party 29 or that plaintiff made such person a 
defendant merely for the purpose of preventing him 
from testifying for his codefendant 30 will not pre¬ 
vent the application of the disqualifying statute. A 
person who is a proper party may be incompetent 
if he is interested in the event of the action within 
the meaning of the statute, 31 and there is even au¬ 
thority for the view that a person who has im¬ 
properly been joined as a party may be incompetent 
where there has been no dismissal as to him. 32 A 
person may not be treated as a mere nominal party 
for the purpose of avoiding the effect of the disqual¬ 
ifying statute where he has a financial interest in 
the controversy. 33 

Discharge in bankruptcy. The mere fact that a 
party to an action has obtained a discharge in bank¬ 
ruptcy does not show conclusively that he is a 
nominal party so as to avoid the effect of the dis¬ 
qualifying statute. 34 

Costs. A party’s right to, or liability for, costs 
may be regarded as giving him sufficient interest in 
the action to render him incompetent as a witness. 35 

§ 151. - Party to, or Interest in, Issue 

Under some statutes, to be incompetent, the witness 
must be a party to the issue as well as to the record. 

While there is authority to the contrary, 36 the 
view has been taken under some statutes that the 
witness must be a party to the issue as well as to the 
record 37 or must have the required interest in the 
issue 38 in order that he may come within the stat¬ 
utory disqualification, and a party who is not a party 
to the controversy between his codefendant and 
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plaintiff is not incompetent under some statutes. 39 
Where, however, a person is both a party to the 
issue and also a party to the record he is incompetent 
if the disqualifying statute is otherwise applicable. 40 

§ 152. -Next Friend or Guardian Ad 

Litem 

It is usually held that one who appears as next friend 
or guardian of one under a disability is not incompetent 
as a party to the action. 

Although there is some authority to the con¬ 
trary, 41 one who appears only as next friend or 
guardian ad litem of a person under disability is 
usually competent, 42 on the theory, according to 
some cases, that the next friend 43 or guardian ad 
litem 44 is not a party to the case within the mean¬ 
ing of the disqualifying statute. A next friend who 
has been released from the record after the infant 
has attained his majority is not incompetent as a 
party. 45 While under some statutes the view has 
been taken that where the next friend is liable for 
costs he is disqualified because of his interest in the 
result or event of the action 46 even though he is 
not technically a party to the action, 47 it has been 
held that the remote, doubtful, and contingent lia¬ 
bility of a guardian ad litem for costs is not such 
a direct interest in the event of the proceeding as 
will render him incompetent. 48 

§ 153. Party Adverse to Representative of, or 
Successor to. Decedent or Incompe¬ 
tent in General 

A party adverse to the representative or successor In 
title or interest of the decedent Is generally Incompetent 
as a witness. 

Subject to rules and limitations as to parties 
against whom testimony is excluded, considered infra 


28. Iowa.—In re Conner's Estate, 
36 N.W.2d 833, 240 Iowa 479— 
Bohle v. Brooks, 282 N.W. 351, 
225 Iowa 980. 

70 C.J. p 235 note 8. 

29. Ill.—Sullivan v. Corn Products 
Refining- Co., 91 N.E. 643, 245 Ill. 9. 

70 C.J. p 235 note 9. 

30. Ill.—Sullivan v. Corn Products 
Refining Co., supra. 

31. Minn.—Cocker v. Cocker, 10 NT. 
W.2d 734, 215 Minn. 565. 

N.Y.—Smith v. Hathorne, 25 Hun 
159, reversed on other grounds 88 
N.Y. 211. 

32. Tex.—Bilger v. Buchanan, 6 S.W. 
408. 

70 C.J. p 235 note 12. 

33. Wis.—Zwietuseh v. Luehring, 
144 N.W. 257, 156 Wis. 96. 

34. N.EL—Greely v. Willey, 61 A. 
918, 71 N.H. 918. 


35. N.Y.—In re McCulloch’s Will, 

189 N.E. 473, 263 N.Y. 408, 91 

A.L.R. 1440, reargument denied 191 
N.E. 583, 264 N.Y. 698. 

36. S.D.—Bunker v. Taylor, 83 N.W. 
555, 13 S.D. 433. 

37. Minn.—Exsted v. Exsted, 279 N. 
W. 554, 202 Minn. 521, 117 A.L.R. 
554. 

70 C.J. p 235 note 16. 

38. Tex.—E delb rock v. Farmer, Civ. 
App., 43 S.W.2d 456. 

70 C.J. p 235 note 17. 

39. Tex.—Ragsdale v. Ragsdale, 179 
S.W.2d 291, 142 Tex. 476. 

Farmer v. Edelbrock, Com.App., 
66 S.W.2d 664. 

70 C.J. p 235 note 18. 

40. Ind.—Kingman Citizens’ State 
Bank v. Covington Fountain Trust 
Co., 179 N.E. 190, 95 Ind.App. 2— 
Bowen v. O’Hair, 64 N.E. 672, 29 
Ind.App. 466. 


41. Tex.—Jones-O’Brien, Inc., v. 

Loyd, Civ.App., 125 S.W. 2d 684, er¬ 
ror dismissed. 

42. Ky.—Gay v. Gay, 215 S.W.2d 
92, 308 Ky. 539. 

70 C.J. p 235 note 21. 

43. Md.—Johnson v. Johnson, 65 A 
918, 105 Md. 81, 121 Am.S.R. 670. 

44. Wyo.—Begovich v. Kruljac, 267 
P. 426, 38 Wyo. 365, 60 A.L.R. 1046. 

45. Ill.—Freeman v. Easly, 7 N.E. 
656, 117 Ill. 317. 

46. N.C.—Mason ▼. McCormick, 75 
N.C. 263. 

W.Va.—Cooper v. Cooper, 64 S.E. 927, 
65 W.Va. 712. 

47. N.C.—Mason v. McCormick, 75 N. 
C. 263. 

48. Utah.—In re Van Alstine’s Es¬ 
tate, 72 P. 942, 26 Utah 193. 
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WITNESSES § 153 


§ 204 et seq, and as to the type or nature of testi¬ 
mony excluded, infra § 215 et seq, the statutes very 
generally exclude the testimony of the party adverse 
to the representative, survivor, or successor in title 
or interest of decedent or incompetent. 49 An op¬ 
posite party within the meaning of the statute is 
one whose personal and financial interests, either 
immediate or remote, are antagonistic to the like 


interests of the protected party. 50 More specifically 
the statute may exclude a party who is adverse to 
an administrator, 51 executor, 52 devisee, 53 heir, 54 
heirs, 55 or the next of kin 56 of decedent. So the 
statute may effect the exclusion of testimony of 
plaintiff in an action against an executor, 57 an ad¬ 
ministrator, 58 a devisee, 59 an heir, 60 the trustee in 
bankruptcy of decedent, 61 a person claiming under 


49. U.S.—Pritchard v. Nelson, C.A. 
Vt., 228 F.2d 878—Appolonio v. 
Baxter, C.A.Tenn., 217 F.2d 267. 
Fla.—Home Ins. Co. of New York v. 

Handley, 162 So. 516, 120 Fla. 226. 
Ga.—Lane v. Howard, 40 S.E.2d 537, 
201 Ga. 616. 

Johnson v. Bogdis, 67 S.E.2d 189, 
84 Ga.App. 741. 

Ill. —Robinson v. Workman, 129 N.E. 
2d 32, 7 Ill.App.2d 42—In re Isaacs' 
Estate, 74 N.E.2d 65, 332 Ill.App. 
137. 

Iowa.—Griffith v. Portlock, 7 N.W.2d 
199, 233 Iowa 492. 

Ky.—Stone's Adm'rs v. Woolbright, 
118 S.W.2d 746, 274 Ky. 372— 

Christopher’s Adm’r v. Miniard, 102 
S.W.2d 978, 267 Ky. 484—Deupree 
v. Walker, 72 S.W.2d 732, 255 Ky. 
30. 

Me.—Sachelie v. Connellan, 43 A.2d 
300, 141 Me. 267. 

Md.—Horowitz v. Horowitz, 199 A. 
816, 175 Md. 16. 

Mich.—Plymouth United Sav. Bank 
v. Lee, 270 N.W. 781, 278 Mich. 545. 
Neb.—Mills v. Mills, 266 N.W. 759, 
130 Neb. 881. 

N.J.—Robertson v. Hackensack Trust 
Co., 63 A.2d 515, 1 N.J. 304. 

N.Y.—Botti v. Horton's Estate, 5 N. 

Y.S.2d 284, 254 App.Div. 889. 

Ohio.—Falk v. Security Savings & 
Loan Co., 7 N.E. 2d 668, 54 Ohio 
App. 395. 

Pa.—Giampietro v. Long, Com.Pl., 41 
Del.Co. 413—Herr v. Bard, Com. 
PL, 50 Lanc.L.Rev. 1. 

Tex.—Kamp v. Hargis Bldg. Co., Civ. 
App., 238 S.W.2d 277, refused no 
reversible error. 

Wash.—In re Jackson's Estate, 93 P. 
2d 349, 200 Wash. 116, 123 A.L.R. 
1281—Jones v. Peabody, 45 P.2d 
915, 182 Wash. 148, 100 A.L.R. 64. 
Wis.—Jackowska-Peterson v. D. Reik 
& Sons Co., 2 N.W.2d 873, 240 Wis. 
197. 

70 C.J. p 236 note 31. 

Persons as against whom witness is 
incompetent generally see infra § 
204 et seq. 

5a U.S.—U. S. v. One 1949 Lincoln 
Coupe Auto, D.CXMich., 93 F.Supp. 
666 . 

Mich.—In re Ford's Estate, 49 N.W. 
2d 154, 331 Mich. 220—Higgins v. 
Higgins, 40 N.W.2d 782, 326 Mich. 
730—Pence v. Wessels, 30 N.W.2d 
834, 320 Mich. 195—Salsbury v. 
Sackrider. 280 N.W. 926, 284 Mich. 

97 C.J.S.—38 


493—Hayes v. Skeman, 257 N.W. 

866, 269 Mich. 473. 

Interest adverse to estate 

Under the "dead man's statute” 
legislature intended by the term 
"adverse party” to disqualify only 
those witnesses who have a direct 
interest in event of that particular 
action adverse to interests of the es¬ 
tate, and not those witnesses who 
have a mere interest in the estate. 
Utah.—Maxfleld v. Sainsbury, 172 P. 

2d 122, 110 Utah 280. 

Witnesses held not opposite parties 

(1) Police officers who arrested 
owner of automobile and searched it 
were not “opposite parties” within 
Michigan dead man’s statute with 
respect to claimants to it who inter¬ 
vened and made claim to automo¬ 
bile in proceeding by United States 
for forfeiture of it because of un¬ 
lawful use of it in violation of fed¬ 
eral narcotics laws, and testimony 
of officers that owner consented to 
search and willingly furnished keys 
to automobile and that officers found 
narcotics in it would not be preclud¬ 
ed under dead man’s statute. 

U.S.—U. S. v. One 1949 Lincoln 

Coupe Auto, D.C.Mich., 93 F.Supp. 

666 . 

(2) In action to recover amount 
which had been paid down on pur¬ 
chase of hotel, and which plaintiff’s 
father-in-law had been, in previous 
action, denied recovery of, dead man’s 
statute did not operate, the father-in- 
law, then deceased, not being a par¬ 
ty in opposition to defendant, to pre¬ 
vent defendant from testifying as to 
matters equally within knowledge 
of himself and the deceased. 

Mich.—Bania v. Kashmerick, 64 N.W. 

2d 611, 339 Mich. 515. 

(3) In replevin action by lunatic's 
guardian to recover possession of 
money which guardian asserted the 
lunatic found, defendants who claim¬ 
ed adversely to one another as own¬ 
ers of the property, and between 
whom a separate judgment might be 
entered were not “adverse parties” 
who were precluded by statute from 
giving testimony relating to matters 
occurring prior to guardian’s appoint¬ 
ment and pertinent to the issue be¬ 
tween such defendants. 

Ohio.—Niederlehner v. Weatherly, 69 
N.E.2d 787, 78 Ohio App. 263, ap¬ 
peal dismissed 67 N.E.2d 713, 146 
Ohio St. 697. 


51. Ill.—Hann v. Brooks, 73 N.E.2d 
624, 331 Ill.App. 535—Secrist v. 
Raffleson, 62 N.E.2d 36, 326 Ill. 
App. 489—Marsh v. O’Flaherty, 48 
N.E.2d 806, 319 Ill.App. 250—Tuck¬ 
er v. Tucker, 45 N.E.2d 558, 316 
Ill.App. 671. 

Mich.—Geisel v. Burg, 276 N.W. 904, 
283 Mich. 73. 

Mont.—Bauer v. Monroe, 158 P.2d 
485, 117 Mont 306. 

Okl.—Strickland v. Howard, 253 P. 

2d 158, 208 Okl. 73. 

70 C.J. p 237 note 32. 

52. HI.—Thomas v. National Paper 
Napkin Mfg. Co., 8 N.E.2d 520, 
290 Ill.App. 291. 

Pa.—Kirk v. Ford, 200 A. 26, 330 
Pa. 579. 

70 C.J. p 237 note 33. 

53. Ohio.—Roberts v. Remy, 46 N.E. 
1066, 56 Ohio St. 249. 

70 C.J. p 237 note 34. 

54. HI.—Campbell v. Campbell, 13 
N.E.2d 265, 368 Ill. 202. 

S.D.—Chapman v. Greene, 130 N.W. 
30, 27 S.D. 178. 

55. Ill.—Geiger v. Merle, 196 N.E. 
497, 360 Ill- 497, certiorari denied 
56 S.Ct 154, 296 U.S. 630, 80 L.Ed. 
448. 

70 C.J. p 237 note 36. 

56. N.Y.—In re Callister, 47 N.B. 
268, 153 N.Y. 294, 60 Am.S.R. 620. 

57. Ill.—Tho m as v. National Paper 
Napkin Mfg. Co., 8 N.E.2d 520, 290 
IlLApp. 291. 

70 C.J. p 237 note 38. 

58. Mich.—Perry v. Boyce, 34 N.W. 
2d 570, 323 Mich. 95. 

Miss.—Cross v. Frost 86 So. 2d 296. 
Mont.—Bauer v. Monroe, 158 P.2d 
485, 117 Mont 306. 

N.Y.—Petition of Callard, 73 N.Y.S. 
2d 538. 

Okl.—Hill v. Hill, 215 P.2d 553, 202 
Okl. 483. 

70 C.J. p 237 note 39. 

59. Iowa.—Grecian v. Steele, 227 N. 
W. 341, 208 Iowa 1359. 

70 C.J. p 237 note 40. 

6a Ill.—Campbell v. Campbell, 13 N. 

E.2d 265, 368 Ill. 202. 

70 CJ. p 237 note 41. 

61. U.S.—In re Thompson, D.GN.J„ 
205 F. 556. 

70 C.J. p 237 note 42. 
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§ 153 WITNESSES 

decedent 62 by a conveyance by decedent, 63 or the 
survivor of decedent, 64 or testimony of defendant 
in an action by an executor, 65 an administrator, 66 
the receiver of the estate of decedent, 67 an heir, 68 
legatee, 69 the survivor of decedent, 70 or another 
claiming under decedent. 71 However, under some 
statutes a party is incompetent only where he is 
prosecuting an action against the estate or its repre¬ 
sentative, and is not incompetent where he is de¬ 
fending a claim asserted by the estate against him 72 

Plaintiff may be incompetent in an action 
against the conservator 73 or the guardian 74 of an 
insane person, as may defendant in an action by the 
conservator 75 or the committee 76 of an insane or 
distracted person. While the view has been taken 
that defendant may be incompetent in an action 
prosecuted by the next friend of an insane per¬ 
son, 77 the rule is otherwise under some statutes on 
the theory that a next friend is not a guardian. 78 

While apparently some statutes have been con¬ 
strued so as not to require a personal interest in the 
subject matter 79 or in the result 80 of the action in 


order to render the witness incompetent to give 
testimony against a representative or one claiming 
under decedent, where the adverse interest contem¬ 
plated by the statute does not exist, the statute does 
not disqualify. 81 One who is not a party adverse to 
a protected party is not incompetent. 82 

Relation to record . While the view has been tak¬ 
en that a statutory provision that when an executor 
or administrator is a party, the other party shall not 
be permitted to testify in his own favor except as 
stated, prevents testimony by a person who occupies 
the position in the litigation of an adversary party 
to the executor or administrator and not testimony 
by every person who is interested in a determination 
adverse to the executor or administrator, 83 it is 
usually considered that it is sufficient to exclude a 
party that is actually adverse in interest to the 
representative of, or person claiming under, a 
decedent, although he may not be adverse to such 
representative or person on the record. 84 Con¬ 
versely, the fact that a party may be adverse to 
the representative of a deceased person on the record 


62. N.Y.—Levy v. Louvre Realty 
Co., 118 N.E. 207, 222 N.Y. 14. 

63. Mich.—Tackaberry v. Monteith, 
295 N.W. 236, 295 Mich. 487. 

Pa.—Katz v. Lockman, 51 A.2d 619, 
356 Pa. 196—King- v. Lemmer, 173 
A. 176, 315 Pa. 254. 

Long v. Long, Com.Pl., 96 Pittsb. 
Leg.J. 361. 

70 C.J. p 237 note 44. 

64. N.Y.—Levy v. Louvre Realty Co., 
118 N.E. 207, 222 N.Y. 14. 

70 C.J. p 237 note 45. 

65. N.Y.—Rogers v. Rogers, 47 N.E. 
452, 153 N.Y. 343. 

70 C.J. p 238 note 46. 

66. Ill.—Countryman v. Sullivan, 100 
N.E.2d 799, 344 Ill.App. 371—Hann 
v. Brooks, 73 N.E.2d 624, 331 Ill. 
App. 535. 

N.Y.—Lamb erg v. Brownson, 39 N.Y. 
S.2d 521. 

70 C.J. p 238 note 47. 

Proceeding to discover property 
In administrator’s proceedings to 
discover property, respondent’s state¬ 
ment relating to communication with, 
or transaction between, him and de¬ 
cedent was incompetent. 

N.Y.—In re Honan’s Estate, 49 N.Y. 
S.2d 506. 

67. Fla.—Holmes v. Kilgore, 103 So. 
825, 89 Fla. 194. 

70 C.J. p 238 note 48. 

68. Va.—Smith v. Alderson, 83 S.E. 
373, 116 Va. 986. 

70 C.J. P 238 note 49. 

69. Ill.—Patterson v. Patterson, 95 
N.E. 1051, 251 Ill. 153. 

70 C.J. p 238 note 50. 


70. Ala.—Edwards v. Parker, 6 So. 
684, 88 Ala. 356. 

70 C.J. p 238 note 51. 

71. N.Y.—Squire v. Greene, 56 N.Y. 
S. 551, 38 App.Div. 431. 

72. Okl.—Clammer v. Fullerton, 259 

P.2d 823—Plumer v. Pearce, 257 P. 
2d 813, 208 Okl. 526—Berry v. 

Janeway, 245 P.2d 71, 206 Okl. 555. 

73. Ill.—Alward v. Woodward, 146 
N.E. 154, 315 Ill. 150. 

74. Ohio.—Ransom v. Haberer, 13 
Ohio Cir.Ct.,N.S., 511, 32 Ohio Cir. 
Ct. 592, affirmed 98 N.E. 1131, 85 
Ohio St. 493. 

70 C.J. p 238 note 54. 

75. Ill.—Partridge v. Berliner, 156 
N.E. 352, 325 Ill. 253—Van Gundy 
v. Hill, 104 N.E. 147, 262 Ill. 162. 

76. Ky.—Grigsby v. Smith, 192 S.W. 
856, 174 Ky. 819. 

Issues between defendants 

In replevin action by lunatic’s 
guardian to recover possession of 
money which guardian asserted the 
lunatic found, defendants who claim¬ 
ed adversely to one another as own¬ 
ers of the property and between 
whom a separate judgment might be 
entered were not “adverse parties” 
who were precluded by statute from 
giving testimony relating to mat¬ 
ters occurring prior to guardian’s ap¬ 
pointment and pertinent to the is¬ 
sue between such defendants. 

Ohio.—Niederlehner v. Weatherly, 69 
N.E.2d 787, 78 Ohio App. 263, ap¬ 
peal dismissed 67 N.E.2d 713, 146 
Ohio St 697. 

77. N.C.—Coltram v. Dennis Sim¬ 
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mons Lumber Co., 80 S.E. 895, 165 
N.C. 42. 

78. Ill.—Tompkins v. Tompkins, 100 
N.E. 965, 257 Ill. 557, Ann.Cas.l914B 
158. 

70 C.J. p 238 note 58. 

79. N.C.—Benedict v. Jones, 40 S.E. 
223, 129 N.C. 475. 

80. Iowa.—Nugent v. Dittel, 239 N. 
W. 559, 213 Iowa 559. 

70 C.J. p 238 note 60. 

81. Ark.—Harrison v. Davidson, 149 
S.W.2d 49, 201 Ark. 1185. 

Ky.—Sachs v. Title Ins. & Trust Co., 
202 S.W.2d 384, 305 Ky. 154—Mel¬ 
ton v. Sparks, 92 S.W.2d 737, 263 
Ky. 591. 

Mich.—Pence v. Wessels, 30 N.W.2d 
834, 320 Mich. 195. 

Ohio.—O’Shaughnessy v. Stefft, Prob., 
117 N.E.2d 734. 

Pa.—In re Neeld’s Estate, 38 Pa. 
Dist. & Co. 381. 

In re Baker's Estate, Orph., 54 
Dauph.Co. 39. 

Tex.—Davis v. Dowlen, Civ.App., 136 
S.W.2d 900, error dismissed, judg¬ 
ment correct. 

Utah.—Maxfield v. Sainsbury, 172 P. 

2d 122, 110 Utah 280. 

70 C.J. p 238 note 61. 

82. Ga.—Terry v. Fickett, 33 S.E. 2d 
163, 199 Ga. 30—Lee v. Holman, 
193 S.E. 68, 184 Ga. 694. 

Mo.—Brown v. Wilson, 155 S.W.2d 
176, 348 Mo. 658. 

83. Mo.—Hill-Dodge Banking Co. v. 
Loomis, 119 S.W. 967, 140 Mo.App. 
62. 

84. Okl.—Miracle v. Jones, 284 P. 
859, 141 Okl. 264. 

70 C.J. p 239 note 63. 
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does not disqualify such party if he is not actually 
adverse. 85 Where a party who is not a representa¬ 
tive asserts an individual right against an admin¬ 
istrator, the fact that there are representatives on 
opposite sides does not prevent such party’s dis¬ 
qualification as a witness. 86 So, a defendant in a 
bill of interpleader may be incompetent as against 
tLe other defendant who is an administrator. 87 
Plaintiff in interpleader may be incompetent after 
the death of defendant in interpleader where the 
administrator of defendant was substituted as de¬ 
fendant. 88 

An intervener who is adverse to an executor 89 or 
to one who has acquired property from a decedent, 
or under the statute of descent, 90 may be incompe¬ 
tent 

Liability for costs. A party’s liability for costs 91 
or for costs and mesne profits 92 may constitute such 
an interest adverse to a representative of decedent 
as will render such party incompetent under some 
statutes, and a party who has executed a bond for 
the retention of property involved in the action be¬ 
comes interested in the result. 93 

§ 154. Representative or Successor of, or Per¬ 
son Claiming under. Decedent 

The representative of the decedent is ordinarily not 
disqualified from testifying where he does not testify 
against the estate. 

Some statutes of the general type here considered 
do not prevent the representative of decedent from 


testifying if he so desires. 94 So, a statute disquali¬ 
fying a person whose interest is adverse to the right 
of decedent where the right of decedent has passed 
to a party on the record who represents the inter¬ 
est of decedent does not disqualify a party claiming 
under a decedent where such party does not testify 
against the title of decedent and neither party to 
the record is acting in a representative capacity. 95 
Some statutes render incompetent to give testimony 
in his own behalf in certain actions a party who has 
acquired title to the cause of action immediately 
from a deceased person, 96 but the statute does not 
apply where the witness has not acquired his title 
to the cause of action immediately from decedent. 97 
Under some statutes a party may be incompetent to 
testify where both parties claim under the same 
decedent. 98 

Who are representatives . A surviving partner is 
not the “legal representative” of his deceased part¬ 
ner within the meaning of a statutory provision per¬ 
mitting the “legal representative of a deceased per¬ 
son” who is a party to testify. 99 

Grantee or purchaser. While the grantee of a 
decedent, as a party, is not necessarily subject to a 
statutory disqualification of the general type here 
considered, 1 under some statutes such a grantee may 
be incompetent as a party adverse to the executor, 2 
administrator, 3 heir, 4 legatee, 5 the widow, 6 or, it 
seems, another grantee, 7 of decedent, and a pur¬ 
chaser, or one claiming as purchaser, of land from 


85. Ohio.—Niederlehner v. Weather¬ 
ly, 69 N.E.2d 787, 78 Ohio App. 263, 
appeal dismissed 67 N.E.2d 713, 146 
Ohio St. 697. 

70 C.J. p 239 note 64. 

86. N.J.—Thompson v. West, 40 A. 
197, 66 N.J.Eq. 660. 

87. TJ.S.—Mutual L. Ins. Co. v. Wat¬ 
son, C.C.Ga., 30 F. 663. 

88. Pa.—Smith v. RIshel, 30 A. 239, 
164 Pa. 181. 

89. Iowa.—In re Wickham’s Estate, 
90 N.W. 600. 

90. Iowa.—Wagner v. Wagner, 224 
N.W. 683, 208 Iowa 1004. 

91. Neb.—Smith v. Perry, 73 N.W. 
282, 62 Neb. 738. 

70 C.J. p 239 note 70. 

92. Pa.—Burke v. Burke, 87 A. 960, 
240 Pa. 379. 

93. W.Va.—De Pue v. Steber, 108 S. 
E. 590, 89 W.Va. 78. 

94. Ga.—Lane v. Howard, 40 S.E.2d 
637, 201 Ga. 616. 

70 C.J. p 239 note 74. 

95. Pa.—Van Home v. Clark, 17 A. 
642, 126 Pa. 411. 

70 C.J. p 239 note 75. 


96. Okl.—Berry v. Janeway, 245 P. 
2d 71, 206 Okl. 555—Mike v. Gidney, 
159 P.2d 240, 195 Okl. 472. 

70 C.J. p 239 note 76. 

97. Okl.—Berry v. Jane way, 245 P. 
2d 71, 206 Okl. 555—Pavlovitch v. 
Wommack, 241 P.2d 1119, 206 Okl. 
158—Preston v. Berry, 234 P.2d 
417, 205 Okl. 63—Mike v. Gidney, 
159 P.2d 240, 195 Okl. 472—York v. 
Long, 99 P.2d 1041, 186 Okl. 643— 
Webb v. Burnam, 239 P. 653, 111 
Okl. 248. 

Author's property right in book 

and cause of action against assignees 
of person written about for account¬ 
ing of profits from sale of book based 
on such property right arose by rea¬ 
son of authorship of book and was 
not acquired from deceased party 
about whom he wrote, although con¬ 
tract existed between author and de¬ 
ceased for splitting profits, and au¬ 
thor was competent witness to tes¬ 
tify as to contents of memorandum 
signed by deceased on receipt of 
manuscript of book. 

Okl.—Preston r. Berry, 234 P.2d 417, 
205 Okl. 63. 


98. Wis.—Gross v. Gross, 68 N.W. 
469, 94 Wis. 14. 

70 C.J. p 240 note 78. 

99. Me.—Holmes v. Brooks, 68 Me. 
416. 

70 C.J. p 240 note 79. 

L Mo.—Smith v. Spencer, 130 S.W. 

2d 653, 234 Mo.App. 1. 

Pa.—Sampson v. Andrews, Com.Pl., 
35 Del.Co. 235. 

70 C.J. p 240 note 80. 

2. Ky.—Jetter v. Christman's Ex'x, 
1 S.W.2d 966, 222 Ky. 542. 

3. Iowa.—Howell v. Howell, 232 N. 
W. 816, 211 Iowa 70. 

S.D.—Smith v. Gable, 230 N.W. 28, 
56 S.D. 604. 

4. Miss.—Johnson r. Johnson, 76 So. 
2d 246, 222 Miss. 454. 

70 C.J. p 240 note 83. 

5. Ill.—Patterson v. Patterson, 95 N. 
E. 1051, 251 Ill. 153. 

6. Iowa.—Dashner v. Dashner, 120 
N.W. 975, 142 Iowa 348. 

70 C.J. p 240 note 85. 

7. Pa.—Burke v. Burke, 87 A. 960, 
240 Pa. 379. 
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decedent may be incompetent as a party adverse to 
the executor, 8 administrator, 9 or heir 10 of decedent. 

§ 155. -Executor or Administrator 

An executor or administrator is usually a competent 
witness where he is a party In his representative capacity. 

An executor or administrator is usually a com¬ 
petent witness where he is a party in his representa¬ 
tive capacity, 11 at least where he is a witness on 
behalf of the estate which he represents. 12 As 
sometimes stated, the disqualification under some 
applicable statutes is not against the party suing 
or defending as administrator but against the party 
suing or defending adversely to the administrator. 13 
By the express provisions of some statutes an execu¬ 
tor or administrator is competent to testify to any 
fact, admissible under the rules of evidence, happen¬ 
ing before the death of his decedent. 14 Where, 
however, the statutory disqualification applies to 
both parties to the action or proceeding, or where 
the adverse party is protected by the statute, neither 
an executor 16 nor an administrator 16 who is a party 
to the action in his representative capacity is com¬ 
petent where the other elements of incompetency 
exist. 

Controversy involving representatives of, or claim¬ 


ants under, one decedent An executor or adminis¬ 
trator may be incompetent where the adverse or 
opposing party is an heir of the testator under a 
statute which disqualifies both parties to an action 
by or against an heir, 17 or which provides that no 
party shall be permitted to testify in his own be¬ 
half when an adverse party is an heir. 18 So, there 
is authority for the view that an administrator may 
be incompetent to testify against one claiming under 
such administrator’s intestate under a statute ex¬ 
cluding a party from testifying against a person de¬ 
riving title from, through, or under a deceased per¬ 
son 19 In order to render an executor incompetent 
against legatees or devisees, however, the adverse 
interest contemplated by the statute must exist. 20 
An administratrix has been held incompetent to 
testify to her marriage to decedent in a proceeding 
to vacate her appointment. 21 

Probate or contest of will . While there is ap¬ 
parently authority to the contrary, 22 the competency 
of a designated executor as proponent of a will to 
testify in a contested proceeding for probate has 
been recognized notwithstanding a disqualifying 
statute which is applicable to a party or person 
interested in the event who seeks to testify in his 
own behalf against the personal representatives, 


8. Tex.—Boiders v. Dooley, Civ.App., 
154 S.W. 614. 

9. Ky.—Bargo v. Bargo, 86 S.W. 
525, 27 Ky.L. 680. 

10. Ky.—Grigsby v. Smith, 192 S.W. 
856, 174 Ky. 819. 

N.J.—Colfax v. Colfax, 32 N.J.Eq. 
206. 

11. Ga.—Hall v. Simmons, 179 S.E. 
272, 50 Ga.App. 634. 

Mich.—Higgins v. Higgins, 40 N.W.2d 
782, 326 Mich. 730—Salsbury v. 
Sackrider, 280 N.W. 926, 284 Mich. 
493. 

N.J.—Leek v. Wieand, 63 A.2d 828, 2 
N.J.Super. 339. 

OkL—Brooks v. Butler, 87 P.2d 1092, 
184 OkL 414. 

Wis.—In re Schmidt’s Estate, 62 N. 

W.2d 908, 266 Wis. 182. 

70 C.J. p 240 note 92. 

Evidence adverse to estate 
Duty of executor to protect and 
conserve estate does not justify or 
require him to suppress truth con¬ 
cerning transactions or communica¬ 
tions, which he knows about between 
testator and claimant, if executor is 
called as a witness to them. 

Wis.—In re Schmidt’s Estate, supra. 

12. Mich.—Higgins v. Higgins, 40 N. 
W.2d 782, 326 Mich. 730. 

Mich.—Salsbury v. Sackrider, 280 N. 

W. 926, 284 Mich. 493. 

70 C.X p 241 note 93. 

13. Ill.—Bailey v. Robison, 91 N.E. 
98, 244 I1L 16, 42 L.R.A..N.S., 305. 


14. Me.—Mansfield v. Gushee, 114 A 
296, 120 Me. 333. 

70 C.J. p 241 note 95. 

15. Ala.—Livingston v. Powell, 57 
So.2d 521, 257 Ala. 38. 

Ark.—Houston v. Carson, 244 S.W.2d 
151, 219 Ark. 665. 

Iowa.—In re Conner’s Estate, 36 N. 

W.2d 833, 240 Iowa 479. 

S.D.—McKay v. Brink, 275 N.W. 72, 
65 S.D. 472. 

Tex.—Santos v. Morgan, Civ.App., 195 
S.W.2d 927, error refused no re¬ 
versible error. 

70 C.J. p 241 note 97. 
nominal party 

In suit by alleged grantee against 
executor of deceased grantor to have 
lost deed restored, even though ex¬ 
ecutor was merely nominal party, in¬ 
asmuch as land was not needed to 
pay debts, executor was proper par¬ 
ty to file cross complaint to recover 
personal property for estate, but his 
filing cross complaint would not make 
dead man’s statute applicable to 
grantee's suit 

Ark.—Guyot v. Fletcher, 243 S.W.2d 
639, 219 Ark. 561. 

Disclaimer 

In will contest, wherein one nam¬ 
ed as executor made a disclaimer, de¬ 
clined to be appointed executor, and 
procured a judgment to that effect 
he was not precluded from thereafter 
testifying as to transactions with 
testatrix by statute providing that 
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in actions by or against executors, 
in which judgment may be rendered 
for or against them as such, neither 
party shall be allowed to testify 
against the other as to any trans¬ 
actions with or statements by, a 
testator. 

Tex.—Combs v. Howard, Civ.App., 
131 S.W.2d 206. 

16. Ill.—Hefer v. Thomson, 16 N.E 
2d 255, 296 Ill.App. 651. 

Pa.—Giampietro v. Long, Com.PL, 41 
Del.Co. 413. 

70 C.J. p 241 note 98. 

17. N.D.—Ellison v. Strandback, 62 
N.W.2d 95. 

Tex—Arrington v. McDaniel, Tex 
Com.App., 14 SW.2d 1009, certified 
questions answered 25 S.W.2d 295, 
119 Tex. 148. 

Both parties incompetent in general 
see supra § 146. 

18. Ill.—Patterson v. Patterson, 95 
N.E. 1051, 251 Ill. 153. 

70 C.J. p 241 note 2. 

19. N.T.—Downey v. Owen, 90 N.T.S. 
280, 98 App.Div. 411. 

20. N.C.—Hallyburton v. Carson, 5 
S.E. 912, 100 N.C. 99, 6 Am.S.R. 
565. 

21. Ohio.—In re Goettge’s Estate, 6 
Ohio Supp. 89. 

22. N.C.—In re Brown’s Will, 140 S. 
E. 192, 194 N.C. 583. 
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survivor, or a person deriving title from, through, 
or under a deceased person . 23 So, the view has been 
taken that a statute disqualifying parties in suits 
by or against heirs or devisees does not disqualify 
as a witness the person designated in a will as 
executor, in a proceeding to resist the probate of 
such will . 24 It has been held or recognized, how¬ 
ever, that a designated executor , 25 as proponent , 26 
is incompetent in a proceeding for the probate of a 
will under a statute applicable to parties to a pro¬ 
ceeding by or against heirs or legal representatives. 
In a contested proceeding to probate a will, it has 
been held that the administrator with will annexed 
appointed after the original decree permitting pro¬ 
bate, who was neither the proponent nor contestant 
and was not interested as an heir or legatee, was not 
incompetent . 27 The administrator of the testator’s 
estate has been held incompetent to testify in a 
proceeding to probate an alleged will . 28 

Controversy involving representatives ofor 
claimants under, different decedents. A statutory 
provision permitting an executor or administrator 
to testify in a proceeding to which he is a party as 
to any fact otherwise admissible happening before 
the death of his decedent permits one 29 or both 30 
representatives to testify where representatives of 
different estates are parties plaintiff and defendant 
respectively. While the view has been taken that un¬ 
der a statute excluding a party where the adverse 
party is an executor or administrator, neither party 
is competent to testify in an action by one executor 
or administrator against another , 31 one of the par¬ 
ties to an action between personal representatives of 
different decedents is not necessarily incompetent , 32 
and in some jurisdictions statutes excluding a party 


adverse or opposite to the representative of a de¬ 
cedent do not exclude the representative of a de¬ 
cedent where the other party is the representative 
of another decedent . 33 A statute which excludes a 
party from testifying against an executor or ad¬ 
ministrator of a deceased person as to transactions 
or communications with such person does not pre¬ 
vent a representative from testifying as to a trans¬ 
action with his decedent on behalf of such decedent’s 
estate notwithstanding the representative of another 
decedent is the adverse party . 34 Some statutes ex¬ 
cluding the testimony of a party against an executor 
or administrator of a deceased person as to transac¬ 
tions or communications with such person , 35 or as 
to matters occurring in the lifetime of such per¬ 
son , 36 prevent, however, the representative of one 
decedent from testifying as to transactions or com¬ 
munications with, or matters occurring during the 
lifetime of, another decedent against the representa¬ 
tive of such other decedent, and a similar rule ap¬ 
plies under some of these statutes where such testi¬ 
mony is offered against one claiming under such 
other decedent . 37 So, under a statute rendering a 
person incompetent to testify for himself as to a 
transaction with a decedent, the representative of 
one decedent may be incompetent to testify as to a 
transaction with another decedent whose representa¬ 
tive is the other party to the action . 38 

Individual or dual capacity and personal interest. 
While the personal representative of a decedent who 
asserts a right in his individual capacity is not 
necessarily incompetent , 39 an executor or adminis¬ 
trator may be incompetent under some statutes 
where he sues 40 or defends 41 in his individual rather 
than in his representative capacity, where the re- 


23 . N.Y.—Loder v. Whelp ley, 18 N. 
E. 874, 111 N.Y. 239, 16 N.Y.CIv. 
Proc. 89. 

70 C.J. p 241 note 6. 

24. Ind.—Hiatt v. McColley, 85 N.E. 
772, 171 Ind. 91. 

25. Tex.—Clark v. Briley, Civ.App., 
193 S.W. 419. 

Wash.—In re Tate’s Estate, 201 P.2d 
182, 32 Washed 252. 

26. Tex.—McKibban v. Scott, 114 S. 
W.2d 213, 131 Tex. 182, 115 A.L.R. 
1421. 

In re Kennedy’s Estate v. Rich¬ 
ardson, CIv.App., 41 S.W.2d 95. 

27. Mich.—In re Dailey’s Estate, 147 
N.W. 520, 180 Mich. 473. 

2 a Colo.—In re Eder’s Estate, 29 P. 
2d 631, 94 Colo. 173. 

29. Me,—Haskell v. Hervey, 74 Me. 
192. 

70 C.J. p 242 note 12. 

*>. Me.—Burrill v. Giles, 109 A. 390, 
119 Me. 111. 


31. Ohio.—Farley v. Lisey, 45 N.E. 
1103, 55 Ohio St. 627. 

70 C.J. p 242 note 14. 

32. Mo.—Jones v. Jones, App., 201 
S.W. 557. 

33. Ind.—Sloan v. Sloan, 52 N.E. 413, 
21 Ind. App. 315. 

N.J.—Gimbel v. Venino, 39 A.2d 489, 
135 N.J.Eq. 574. 

70 C.J. p 242 note 16. 

34 . N.Y.—In re Fitzpatrick’s Will, 
169 N.E. 110, 252 N.Y. 121. 

70 C.J. p 242 note 17. 

35. N.J.—Gimbel v. Venino, 39 A. 
2d 489, 135 N.J.Eq. 574. 

Pa.—In re Buttorff’s Estate, 198 A. 

30, 329 Pa. 561. 

70 C.J. p 242 note 18. 

36. CaL—Roncelli v. Fugazi, 186 P. 
373, 14 C.A. 249. 

70 C.J. p 242 note 19. 

37. N.Y.—Gennerich v. Ulrich, 12 N. 
Y.S. 353, 58 Hun 609. 

70 C.J. p 242 note 20. 
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3a Ky.—Hobbs* Ex'r v. Russell’s 
Ex’r, 79 Ky. 61, 1 Ky.Lu 329. 

70 C.J. p 242 note 21. 

39. Ga.—Flowers v. Flowers, 18 S. 
E. 1006, 92 Ga. 688. 

40. Tenn.—Taylor v. Mayhew, 11 
Heisk. 596. 

70 C.J. p 243 note 23. 

Personal representative asserting* 
personal claim against estate cannot 
testify with respect to personal 
transactions with decedent, and can¬ 
not, in his capacity of representative, 
permit himself in his personal capac¬ 
ity to testify, although testimony of 
witness which is incompetent under 
statute must generally be considered 
if its introduction is permitted. 

N.Y.—In re Van Valkenburgh’s Will, 
298 N.Y.S. 819, 164 Misc. 295. 

41. Neb.—David Adler, etc.. Clothing 
Co. v. Heilman, 75 N.W. 877, 55 
Neb. 266. 

70 C.J. p 243 note 24. 
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covery is for the benefit of the person who sues as 
administrator or executor , 42 or where his testi¬ 
mony is in his own personal interest and against the 
interest of the estate . 43 An executor who claims 
property in his individual capacity adversely to the 
estate of his testator is party in interest within the 
meaning of a disqualifying statute applicable to such 
a party . 44 Under some statutes, a party is not a 
competent witness in his own behalf as an individual 
where the controversy is between him in his in¬ 
dividual capacity and such party as executor 45 or 
administrator . 46 While under some statutes an ad¬ 
ministrator who is defendant both in his individual 
and representative capacities is not incompetent , 47 
under other statutes where an executor sued in his 
representative capacity is not incompetent as a wit¬ 
ness in his representative capacity, the fact that he 
is also a party in his individual capacity and admits 
his liability in that respect does not render him 
competent , 48 and an executor who is incompetent 
under the statute as a party in his representative ca¬ 
pacity is not rendered competent by the fact that he 
defends in his individual capacity as well as in his 
representative capacity where his interests as a rep¬ 
resentative and as an individual are joint . 49 In 
any event, in order to render an executor incompe¬ 
tent on the ground that he is a witness in his own 
behalf as an individual it must actually appear that 
such is the case . 50 

§ 156. - Legatee, Devisee, Heir, or Dis¬ 

tributee 

Under some, but not other statutes, an heir, devisee, 


or legatee who Is a party to the action Is competent as 
a witness. 

An heir is not necessarily incompetent under some 
statutes , 51 as, for example, where the statute pro¬ 
vides that in a suit prosecuted or defended by an 
heir the “opposite party” shall be excluded , 52 or dis¬ 
qualifies a party where the adverse party sues or 
defends as heir . 53 An heir may be incompetent* 
however, under a statute which renders persons in¬ 
competent to testify in their own behalf as to certain 
matters , 54 or which renders both or all parties in¬ 
competent in actions to which the statute applies . 55 
A statute which applies to both parties to actions by 
or against an heir does not, however, apply to a par¬ 
ty who, although he may be an heir, asserts a right 
in a capacity other than as heir, where the case is. 
not otherwise within the statute . 66 Where a statute 
disqualifies persons whose interest is adverse to that 
of a decedent whose interest is represented in the 
action, the competency of persons who claim prop¬ 
erty by devolution from decedent has been recog¬ 
nized , 57 and, it seems, an heir may testify in favor 
of the estate of a decedent which is represented’ 
in the proceeding . 58 A statute extending the dis¬ 
qualification to a party to a suit whose right of ac¬ 
tion or defense is derived from a person who, if 
living, would be disqualified as the surviving party 
to a contract, or cause of action does not disqualify 
the heir of a deceased person who would not have- 
been disqualified . 59 

The fact that a party is a devisee or legatee does 
not of itself disqualify him as a witness where the 
statute disqualifies a party where the adverse party 


42. N.H.—Hodgen v. Taylor, 13 A. 
2d 156, 91 N.H. 27. 

Ky.—Cincinnati Times Star Co. v. 
Clay's Adm’r, 243 S.W. 16, 195 Ky. 
465. 

70 C.J. p 243 note 25. 

43. N.Y.—In re West, 300 N.Y.S. 
146, 252 App.Div. 919. 

70 C.J. p 243 note 26. 

44. Wash.—In re Miller’s Estate, 
224 P. 607, 129 Wash. 211. 

45. N.J.—Smith v. Burnet, 35 N.J. 
Eq. 314. 

70 C.J. p 243 note 28. 

46. Ill.—Sargent v. Maxwell, 151 
Ill.App. 307. 

N.C.—Grier v. Cagle, 87 N.C. 377. 

47. Ga—Norton v. Brown, 159 S.E. 
702, 173 Ga. 146. 

48. Ky.—Hobbs’ Ex’r v. Russell’s 
Ex’r, 79 Ky. 61, 1 Ky.L. 329. 

49. Tex.—Langston v. Robinson, Civ. 
App., 253 S.W. 654. 

50. N.J.—Donahue v. Casabianca, 
162 A. 763, 109 N.J.Law 425. 


51. Mo.—Fullerton v. Fullerton, 132 
S.W.2d 966, 345 Mo. 216. 

70 C.J. p 243 note 34. 

52. Ga—Shadburn v. Tapp, 77 S.E. 
2d 7, 209 Ga 887. 

70 C.J. p 243 note 35. 

53. Ill.—Weiss v. Beck, 115 N.E.2d 
768, 1 Ill.2d 420. 

70 C.J. p 243 note 36. 

54. Ala—Scott v. McGill, 16 So.2d 
866, 245 Ala 256—Black v. Black, 
172 So. 275, 233 Ala. 425. 

Ky.—York’s Ancillary Adm'r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
533. 

Neb.—Jenkins v. Jenkins, 36 N.W.2d 
637, 151 Neb. 113. 

Wash.—Jones v. Peabody, 45 P.2d 
915, 182 Wash. 148, 100 A.L.R. 64. 
70 C.J. p 243 note 37. 

55. Miss.—Johnson v. Johnson, 76 
So.2d 246, 222 Miss. 454. 

Tex.—Besteiro v. Besteiro, Com.App., 
65 S.W.2d 759. 

Chandler v. Welbom, Civ.App., 
282 S.W.2d 940, error granted— 
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Hall v. Collins, Civ.App., 151 S.W. 
2d 338, error refused—James v. 
Davis, Civ.App., 150 S.W.2d 326, 
error dismissed, judgment correct 
—Hartman v. Costales, Civ.App., 
145 S.W.2d 603, error dismissed, 
judgment correct—Alexander v.. 
Byram, Civ.App., 118 S.W.2d 372. 
Wash.—Jones v. Peabody, 45 P.2d* 
915, 182 Wash. 148, 100 A.L.R. 64. 
70 C.J. p 243 note 38. 

56. N.D.—Heuer v. Heuer, 253 N.W. 
856, 64 N.D. 497—Mowry v. Gold* 
Stabeck Company, 186 N.W. 865, 48. 
ND. 764. 

Tex.—Hall v. Collins, Civ.App., 15! 

S.W.2d 338, error refused. 

70 C.J. p 243 note 39. 

57. Miss.—Ford v. Byrd, 184 So. 443,. 
183 Miss. 846. 

Pa—In re Arnout’s Estate, 128 A. 
661, 283 Pa. 49. 

58. Pa.—In re Crosetti’s Estate, 60* 
A. 1081, 211 Pa 490. 

59. Mo.—McKee v. Downing, 124 S*- 
W. 7, 224 Mo. 115. 
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sues or defends as devisee . 60 A beneficiary under 
3. will may, however, be disqualified under statutes 
forbidding a person to testify in his own behalf as 
to certain matters . 61 Where a statute disqualifies 
persons whose interest is adverse to the right of 
decedent who is represented in the action, it has 
been said that a legatee is competent to testify in 
favor of the estate of a decedent who is represented 
in the proceeding . 62 

Controversy involving claimants under, or repre¬ 
sentatives of, one decedent . Some of the statutes 
of the general type here considered exclude the 
testimony of an heir as to certain matters in an 
action between heirs 63 or between heirs and persons 
claiming under a will . 64 So, under a statute which 
disqualifies both parties , 65 or which forbids a per¬ 
son to testify in his own behalf , 66 an heir may be 
■incompetent to testify where the action or contro¬ 
versy is between him and another claiming under, or 
representing, decedent, and a similar rule applies 
under a statute which disqualifies a party who seeks 
to testify against, or is adverse to, persons claiming 
under, or the representative of, a deceased person 
so as to render incompetent an heir 67 or next of 
kin . 68 A party claiming under a will may be incom¬ 
petent where the action or controversy is between 
him and another claiming under decedent and the 
statute disqualifies both parties 69 or disqualifies a 
party adverse to, or who seeks to testify against, 
persons claiming under, or representing, a deceased 
person , 70 or where the statute forbids a person to 
testify in his own behalf as to certain matters . 71 
Where, however, the adverse interest contemplated 
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by the statute does not exist, a legatee is not in¬ 
competent . 72 

In Illinois, under a statutory provision that no 
person shall be permitted to testify in his own behalf 
when any adverse party sues or defends as an execu¬ 
tor, administrator, heir, legatee, or devisee of a de¬ 
ceased person, an heir who is adverse to an executor 
or administrator , 73 or a devisee or legatee , 74 or a 
beneficiary under a will who is adverse to an heir , 75 
may be incompetent While the view has been taken 
that such statute does not apply where the contro¬ 
versy is between heirs and the property belongs to 
the litigants , 76 and that the statute relates to pro¬ 
ceedings wherein the decision sought by the party 
testifying would tend to reduce or impair the es¬ 
tate , 77 and does not relate to the relative rights of 
heirs or devisees, as to the distribution of an estate, 
in proceedings by which the estate itself is in no 
event to be reduced or impaired ; 78 the fact that 
the controversy is between heirs does not necessarily 
render the statutory disqualification inapplicable to 
an heir 79 and may prevent the giving of testimony 
by an heir adverse to another heir where the deci¬ 
sion sought by the witness would tend to impair the 
estate . 80 The statute does not, however, necessarily 
disqualify an heir where the adverse party, although 
an heir, claims in a capacity other than that of 
heir . 81 Under such statute it has been recognized 
that a determination as to disqualification sometimes 
depends on whether or not a party who seeks to tes¬ 
tify is conceded to be an heir ; 82 and, where there 
is a controverted question as to whether a particular 
party is an heir, such party is incompetent 83 to give 


60. Ill.—Mann v. Mann, 110 N.E. 345, 
270 III. 83. 

61. Ky.—Ganter’s Adm’r v. Smith, 
72 S.W.2d 58, 254 Ky. 654. 

70 C.J. p 244 note 44. 

‘62. Pa.—In re Crosetti’s Estate, 60 
A. 1081, 211 Pa. 490. 

*63. Kan.—Randall v. Randall, 166 P. 
516, 101 Kan. 341. 

Neb.—Fischer v. Wilhelm, 300 N.W. 
350, 140 Neb. 448. 

64. Kan.—Cunningham v. Cunning¬ 
ham, 191 P. 294, 107 Kan. 318. 

70 C.J. p 244 note 49. 

-65. Tex.—Finley v. Pafford, Civ. 
App., 104 S.W.2d 163, error dis¬ 
missed. 

70 C.J. p 244 note 50. 

' 66. Ky.—Gemhert v. Straeffer’s 

Ex’r, 189 S.W. 1141, 172 Ky. 823. 

70 C.J. p 244 note 51. 

• 67. N.C.—Perry v. First Citizens 
Nat. Bank & Trust Co., 40 S.E.2d 
116, 226 N.C. 667. 

•Ohio.—Ayres v. Cook, App., 46 N.E. 
2d 629, affirmed 43 N.E.2d 287, 140 
Ohio St. 281. 


Pa.—Sellers v. Gibney, Com.PL, 51 
Lanc.L.Rev. 383. 

70 C.J. p 244 note 52. 

68. N.Y.—Matter v. Meehan, 69 N.Y. 
S. 9, 59 App.Div. 156. 

69. Tex.—Cloud v. Cloud, Civ.App., 
139 S.W.2d 826. 

Wis.—In re Pardee’s Estate, 1 N.W. 

2d 803, 240 Wis. 19. 

70 C.J. p 245 note 54. 

70. Utah.—In re Atwood’s Estate, 45 
P. 1036, 14 Utah 1, 60 Am.S.R. 878. 

70 C.J. p 245 note 55. 

71- Ky.—Slack’s Ex’r v. Barrett, 160 
S.W.2d 595, 290 Ky. 251—Pritchard 
v. Harvey, 113 S.W.2d 865, 272 Ky. 
58—Ferguson v. Billups, 50 S.W.2d 
35, 244 Ky. 85. 

72. Pa.—In re Gerlach’s Estate, 72 
A.2d 271, 364 Pa. 207, 16 A.L.R.2d 
1397. 

70 C.J. p 245 note 57. 

73. Ill.—Waugh v. Moan, 65 N.E. 
713, 200 Ill. 298. 

I 70 C.J. p 245 note 58. 
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74. Ill.—Patton v. Cullett, 108 N.E. 
660, 267 Ill. 569. 

70 C.J. p 245 note 59. 

75. Ill.—Jones v. Abbott, 85 N.E. 
279, 235 Ill. 220—In re Tobin, 63 
N.E. 1021, 196 Ill. 484. 

7a Ill.—Pigg v. Carroll, 89 Ill. 205. 
Doubet v. Doubet, 186 Ill.App. 
316. 

77. Ill.—Mueller v. Rebhan, 94 Ill. 
142. 

7a Ill.—Alward v. Woodard, 146 N. 

E. 154, 315 Ill. 150. 

70 C.J. p 245 note 63. 

79. Ill.—Waugh v. Moan, 65 N.E. 
713, 200 Ill. 298. 

70 C.J. p 245 note 64. 

80. Ill.—Fletcher v. Shepherd, 51 N. 
E. 212, 174 Ill. 262. 

81. Ill.—Allen v. McGill, 142 N.E. 
470, 311 Ill. 170. 

70 C.J. p 245 note 66. 

82. Ill.—Bogart v. Brazee, 162 N.E. 
877, 331 Ill. 160. 

83. Ill.—Alward v. Woodard, 146 
i N.E. 154, 315 Ill. 150—Mires v. 



§§ 156-157 WITNESSES 

testimony within the statutory prohibition to sup¬ 
port the claim of heirship against a party who is 
an heir .* 4 So also, it has been held that where a 
claim of heirship is disputed such statute disqualifies 
the admitted heir who is adverse to claimant . 85 

In Michigan a statute providing that in a suit or 
proceeding prosecuted or defended by the heirs, as¬ 
signs, devisees, legatees, or personal representatives 
of a deceased person the “opposite party” is not 
competent to testify as to certain matters does not 
exclude an heir who prosecutes an action even 
though another heir is a defendant where the inter¬ 
est of defendant heir lies with plaintiff and plaintiff 
is not, therefore, an opposite party , 86 and in a pro¬ 
ceeding to contest a will the view has been taken 
that the testators child who is the contestant is not 
excluded as the “opposite party” by such statute . 87 

Controversy involving claimants under, or repre¬ 
sentatives of, different decedents . Under a statute 
which excludes all parties to a suit by or against 
heirs, where heirs of different decedents are parties 
on opposite sides, all such parties are excluded . 88 
So, a statute which excludes testimony of a party 
if the adverse party sues or defends as an heir dis¬ 
qualifies all parties where the parties plaintiff and 
defendant are respectively heirs of different dece¬ 
dents , 89 and a similar rule applies under such statute 
where one of the parties claims as the devisee of one 
decedent and the other party claims as an heir of 
another decedent . 90 Under a statute extending the 
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disqualification to a party to an action whose right 
of action or defense is derived from a person who, 
if living, would be disqualified as the surviving party 
to a contract or cause of action, an heir claiming 
under such person may be incompetent where such 
heir is a party adverse to the heir of the other de¬ 
ceased party to the contract or cause of action . 91 A 
distributee of a decedent may be incompetent as a 
witness against the administrator of the estate of 
another decedent . 92 

§ 157. Widow 

Where the widow of the deceased Is a party, she Is 
incompetent to testify where her testimony and the pro¬ 
ceeding are within the terms of the disqualifying statute. 

Under some statutes the widow of a decedent may 
be incompetent as a witness in an action in which 
she is a party adverse to the executor or adminis¬ 
trator , 93 heirs at law , 94 or devisees , 95 of her de¬ 
ceased husband, or to one who otherwise derives his 
interest in the subject matter of the controversy 
from her deceased husband . 96 Where the statute 
excludes both parties , 97 as, for example, in an ac¬ 
tion by or against heirs , 98 heirs or devisees , 99 or 
distributees , 1 the widow is incompetent. While un¬ 
der some statutes the widow may be incompetent 
even where the party adverse to her does not repre¬ 
sent, or claim under, her deceased husband , 2 the 
widow may be competent where the party adverse 
to her is not such a representative , 3 or where the 


Laubenheimer, 111 N.E. 106, 271 
Ill. 296. 

84. Ill.—Bogart v. Brazee, 162 N.E. 
877, 331 Ill. 160. 

70 C.J. p 245 note 69. 

85. HI.—Mires v. Laubenheimer, 
111 N.E. 106, 271 Ill. 296. 

86 . Mich.—Tabor v. Tabor, 99 N.W. 

4, 136 Mich. 255. 

87. Mich.—In re Doty’s Estate, 180 
N.W. 608, 212 Mich. 346. 

88 . IncL—Bundy v. Bowman, 125 IT. 
E. 781, 72 IndLApp. 367. 

70 C.J. p 246 note 75. 

89. Ill.—Gillam v. Wright, 92 N. 
E. 906, 246 Ill. 398, 138 Am.S.R. 
243 

70 C.J. p 246 note 76. 

90. III.—Heintz v. Dennis, 75 NJEL 
192, 216 Ill. 487. 

70 C.J. p 246 note 77. 

91. Mo.—Messimer v. McCray, 21 

5. W. 17, 113 Mo. 382. 

70 C.J. p 246 note 78. 

92. Pa.—In re Fisher’s Estate, 7 
Pa.Dist. 116. 

93. Ala.—Jones v. Jones, 18 So.2d 
365, 245 Ala. 613. 

Ill.—Scott v. Scott, 118 N.E. 2d 780, 2 
Ul.App.2d 172. 


Iowa.—McMinimee v. McMinimee, 30 
N.W.2d 106, 238 Iowa 1286. 

Ky.—Morguelan v. Lynch, 244 S.W. 
2d 433—Linville’s Distributee v. 
Linville’s Adm’x, 92 S.W.2d 800, 
263 Ky. 499—Potter's Ex’r v. Pot¬ 
ter, 29 S.W.2d 15, 234 Ky. 769. 
Mo.—Butler v. Walsh, APP-f 235 S.W. 
2d 826, 

Okl.—Leonard v. Prentice* 43 P.2d 
776, 171 Okl. 522. 

Tenn.—Crocker v. Crocker, 11 Tenn. 
App. 354. 

70 C.J. p 246 note 8L 
Widow as: 

Interested person see infra 8 173. 
Surviving party to contract or 
cause of action see infra 8 201. 
Marriage as transaction within dis¬ 
qualifying statutes see infra 8 221. 

94. in. —In re Maher's Estate, 71 
N.E. 438, 210 Ill. 160. 

70 C.J. p 246 note 82. 

95. Ill.—Mann v. Mann, 110 N.E. 
345, 270 I1L 83. 

Ky.—Fitzpatrick v. Roark, 200 S.W. 
920, 179 Ky. 504. 

98. Ky.—Cochran’s Adm'x V. Coch¬ 
ran, 115 S.W. 2d 376, 273 Ky. 1. 
N.Y.—Kuhlbarsch v. Sauter, 10 N.Y. 
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S.2d 996, 170 Misc. 955, affirmed 13 
N.Y.S.2d 844, 257 App.Div. 1038. 

70 C.J. p 247 note 84. 

97. Tex.—Ball v. Parks, Civ.App., 
278 S.W.2d 189, error dismissed— 
Central Nat. Bank of San Angelo 
v. Cox, Civ.App., 96 S.W.2d 746, 
error dismissed. 

70 C.J. p 247 note 85. 

98. Tex.—Royal Fraternal Union v. 
Stahl, Civ.App., 126 S.W. 920. 

99. Ind.—Lowrance v. Lowrance, 
182 N.E. 273, 95 In<LApp. 345. 

70 C.J. p 247 note 87. 

1. Md.—Whitehurst v. Whitehurst, 
145 A. 204, 156 Md. 610. 

2. Ky.—Stone v. Smith, 130 S.W.2d 
18, 279 Ky. 213—McNeill's Adm’x 
v. Riley, 75 S.W.2d 1068, 256 Ky. 
170. 

70 C.J. p 247 note 89. 

Action on insurance policy 

Ky.—Ewing v. Ewing, 81 S.W.2d 
860, 258 Ky. 825—Prudential Ins. 
Co. of America v. Broughton, 68 
S.W.2d 782, 253 Ky. 83. 

70 C.J. p 247 note 89 [a]. 

3. N.J.—Smith v. Smith, 19 A. 255, 
52 N.J.Law 207. 

70 C.J. p 247 note 90. 
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action or the adverse party does not otherwise 
come within the provisions of the applicable stat¬ 
ute . 4 The widow is a competent witness where the 
disqualifying statute expressly excludes from its 
operation the surviving spouse where she is a party 
to the action . 6 One seeking administration as the 
deceased’s common-law wife has been held incom¬ 
petent to testify as to their agreement to live to¬ 
gether as husband and wife . 6 In a proceeding to 
contest a will the view has been taken that the widow 
of the testator, who is a beneficiary under the will, 
is not the “opposite part/’ within the meaning of a 
statute providing that in a suit or proceeding prose¬ 
cuted or defended by the heirs, assigns, devisees, 
legatees, or personal representatives of deceased per¬ 
son, the “opposite party” is not competent to testify 
as to certain matters . 7 It has been held that, in an 
action for dower, the widow is a competent witness 
to prove the marriage . 8 Where the widow, although 
a party, is not interested in the result of the litiga¬ 
tion, she is under some statutes a competent wit¬ 
ness . 9 

§ 158. Surviving Husband, or Husband of 
Insane Person 

The surviving husband of the deceased Is Incompe¬ 
tent as a witness where he is a party and his testimony 
and the proceeding are within the provisions of the dis¬ 
qualifying statute. 

Under some statutes the surviving husband of a 
decedent may be incompetent as a witness in an ac¬ 
tion in which he is a party adverse to the admin¬ 
istrator , 10 an heir , 11 or a devisee 12 of the deceased 
wife, as may be the husband of an insane person 
where he is a party adverse to the conservator of the 
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wife . 13 However, a widower is not incompetent 
under a statute disqualifying a party interested in 
the event where his interest will he the same re¬ 
gardless of which party prevails . 14 Where the sur¬ 
viving husband is suing in his own right and not 
as his wife’s heir, and the action is not against the 
wife’s heirs, he is a competent witness . 15 

§ 159. Spouse of Party 

Where the spouse of a party is Joined as a party to 
the action, he may be Incompetent to testify. 

Under some statutes the husband of a party is not 
incompetent merely because of the relationship even 
though he is a party to the action 16 where his inter¬ 
est in the event of the action is not otherwise such 
as to bring him within the operation of the dis¬ 
qualifying statute ; 17 but where the husband as such 
has such an interest in the subj’ect matter of an ac¬ 
tion to which his wife is a party as to make him a 
necessary or proper party, he may be incompetent 
under some statutes . 18 Likewise, the wife of a party 
may be incompetent where she is a party and inter¬ 
ested in the result of the action , 19 as where the ac¬ 
tion involves the husband’s title to realty , 20 but there 
is apparently authority for the view that the rule 
is otherwise where she is not interested, or does 
not testify in her own behalf, within the meaning of 
the applicable statute . 21 

§ 160. Partner 

General rules as to the competency of a party to an 
action involving a deceased person have been applied as 
to the partner of the deceased person. 

In a proceeding prosecuted by an administrator, 
a partner has been held incompetent to testify as to 


4. Kan.—Williams v. Campbell, 113 
P. 800, 84 Kan. 46, 118 P. 1074, 85 
Kan. 631. 

Md.—Forbstein v. General Tire Co., 
175 A. 445, 167 Md. 686. 

Mo.—Spencer v. Smith, App., 128 S. 
W.2d 315. 

Pa.—In re Deiters’ Estate* Orph., 21 
Erie Ca 102—Glock v. Graham, 
Com.Pl., 37 WestL.J. 71. 

5. N.D.—Ellison v. Strandback, 62 
N.W.2d 95. 

6 . Tex.—Brown v. Brown, Civ.App., 
115 S.W.2d 786. 

7. Mich.—In re Doty’s Estate* 180 
N.W. 608, 212 Mich. 346. 

8. Ky.—Powell v. Calvert, 5 Ky.l*. 
769. 

9 . Wash.—Baab v. Wallerich, 282 
P.2d 271, 46 Washed 375, appeal 
dismissed 290 P.2d 697, 46 Wash. 
2d 905. 

10. Ky.—Linville's Distributee v. 
Linville’s Adm’x, 92 S.W.2d 800, 


263 Ky. 499—Steele v. Storm’s 
Adm'r, 299 S.W. 560, 22 1 Ky. 633. 
N.Y.—In re Chamberlain’s Estate* 
293 N.Y.S. 2 53, 161 Misc. 880. 

70 C.J. p 247 note 95. 

Widower as: 

Interested person see infra § 173. 
Surviving party to contract or 
cause of action see infra § 201. 
Marriage as transaction within dis¬ 
qualifying statute see infra § 221. 

11. Ky.—Moore v. Terry, 170 S.W. 
2d 29, 293 Ky. 727. 

70 C.J. p 247 note 96. 

12. Ill.—Woodall v. Peden, 113 N.E. 
608, 274 IU. 301. 

70 C.J. p 247 note 97. 

13. Ill.—Partridge v. Berliner, 156 
N.E. 352, 325 Ill. 253. 

70 C.J. P 247 note 98. 

14. N.C.—Coward v. Coward, 6 S.E. 
2d 537, 216 N.C. 506. 

15b Tex.—Hartman v. Costales, Civ. 
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App., 145 S.W.2d 603, error dis¬ 
missed, judgment correct. 

16. N.T.—Humphrey v. Sweeting, 
36 N.T.S. 967, 92 Hun 447. 

Spouse of party as interested person 
see infra § 172. 

Status of spouse as party see supra 
§ 146. 

17. Tex.—Krahl v. Lehmann, 285 
S.W.2d 179. 

70 C.J. p 247 note 2. 

18. Ky.—Truitt v. Truitt's Adm'r, 
162 S.W.2d 31, 290 Ky. 632, 140 
A.L.TL 1127. 

70 C.J. p 247 note 3. 

19. Neb.—Wylie v. Charlton, 62 N. 
W. 220, 43 Neb. 840. 

70 C.J. p 248 note 4. 

20. Minn.—Cocker v. Cocker, 10 N. 
W.2d 734, 215 Minn. 565. 

21. Wash.—Showalter v. Spangle, 
160 P. 1042, 93 Wash. 326. 

70 C.J. p 248 note 5. 
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§§ 160-162 WITNESSES 

transactions between the partnership and deceased . 22 
Under some statutes a surviving partner adverse to 
the representative 23 or heirs 24 of the deceased part¬ 
ner may be incompetent, and a similar rule has been 
recognized where an alleged partner of decedent is 
a party to an action to which the representative of 
decedent is a party . 25 In an action against a sur¬ 
viving partner by sureties on an obligation executed 
by the deceased partner as principal, for reimburse¬ 
ment, on the theory that the obligation was a firm 
obligation, the competency of the surviving partner 
has been denied . 26 In a suit by the assignee of a 
surviving partner against the representative of the 
deceased partner, the surviving partner has been re¬ 
garded as a party in interest within the disqualify¬ 
ing statute . 27 Under a statute disqualifying both 
parties to a suit to which an administrator is a 
party, a defendant who is the alleged partner of 
plaintiff and of a deceased person whose administra¬ 
tor is a party defendant has been held incompetent . 28 

§ 161. Guardian 

A guardian may not be a competent witness against 
his ward. 

Under some statutes a guardian is not a competent 
witness against his ward as to any action or proceed¬ 
ing relating to the guardian’s management of the 
ward’s estate ; 29 but the exclusionary statute does 
not apply where the guardian is not a party to the 
action . 30 A guardian of minors may be a competent 
witness in favor of his wards who seek to defeat be¬ 
cause of the alleged fraud of the grantee a con¬ 
veyance of the wards’ property by the guardian . 31 
The competency of the conservator of an insane per¬ 
son as a witness in an action to which such con¬ 
servator is a party has been recognized . 32 


Action to which representative of decedent a par¬ 
ty. Under some statutes the guardian of an insane 
person may be incompetent where he is a party ad¬ 
verse to the representative of a deceased person . 33 
Under some statutes, however, a guardian of a 
minor is not incompetent even though such guardian 
is a party adverse to the representative of a dece¬ 
dent . 34 It has also been held that where an infant, 
by his guardian, sued an administrator to recover 
under a contract made for the infant’s benefit, be¬ 
tween the intestate and the guardian, the guardian 
was competent to testify as to such contract . 35 

§ 162. Trustee 

Statutes disqualifying parties to actions involving de¬ 
ceased persons have been held applicable to trustees. 

Under some statutes a trustee who is a party ad¬ 
verse to an administrator or executor 36 or heirs of , 37 
or to one claiming under , 38 a deceased person may 
be incompetent. So, under a statute which excludes 
both parties to an action by or against the legal 
representative of a deceased person, a testamentary 
trustee may be incompetent . 39 A mere naked trus¬ 
tee without interest in the subject matter is not, 
however, disqualified by some statutes to testify 
as to transactions with decedent , 40 and the com¬ 
petency of a trustee of a decedent, who sets up no* 
ownership in himself, has been recognized under a 
statute expressly providing for the competency of 
a trustee . 41 A trustee for the creditors of a decedent 
who is a party to the action but is not personally 
interested in the matter in controversy is not render¬ 
ed incompetent by some statutes . 42 


22. Ala.—Miller v. Mayer, 26 So. 
892, 124 Ala. 434. 

Partner as: 

Interested person see infra § 181. 
Surviving party to contract or 
cause of action see infra § 200. 

23. Md.—Price v. McFee, 77 A.2d 
11, 196 Md. 443. 

N.C.—Fenner v. Tucker, 196 S.E. 357, 
213 N. C. 419. 

70 C.J. p 248 note 8. 

24. Tex.—Lumpkin v. Montgomery, 
Civ.App., 25 S.W. 661. 

70 C.J. p 248 note 9. 

25. Colo.—Cooper v. Wood, 27 P. 
884, 1 Colo.App. 101. 

70 C.J. p 248 note 10. 

26. Ky.—Wallace v. Wallace, 6 S.W. 
2d 683, 224 Ky. 532. 

27. Wash.—Shaw v. Lobe, 108 P. 
450, 58 Wash. 219, 29 L.K.A.,N.S., 
333. 


28. Ind.—Wrape v. Hampson, 78 
Ind. 499. 

29. Tenn.—Garwood v. Cooper, 12 
Heisk. 101. 

30. Tenn.—Sims v. Bank of Com¬ 
merce & Trust Co., 14 Tenn.App. 
672. 

31. Pa—Rubinsky v. Kosh, 151 A. 
676, 301 Pa 35. 

32. Ill.—Antrim v. Noonan, 186 Ill. 
App. 360. 

70 C.J. p 248 note 17. 

33. Ala—Holloway v. Wilkerson, 43 
So. 731, 150 Ala 297. 

70 C.J. p 248 note 18. 

34. Wash.—In re Hebb’s Estate, 
235 P. 974, 134 Wash. 424. 

70 C.J. p 248 note 19. 

35. Ky.—Doty's Adm’rs v. Doty's 
Guardian, 80 S.W. 803, 118 Ky. 
204, 26 Ky.L. 63, 2 L.R.A..N.S., 
713, 4 Ann.Cas. 1064 and note. 
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36. Neb.—Bratt v. Wishart, 257 N. 
W. 258, 127 Neb. 83C. 

N.T.—Wilkins v. Baker, 24 Hun 32. 
Trustee as: 

Interested person see infra § 176. 
Surviving party to contract or 
cause of action see infra § 195. 

37. Ill.—In re Tobin, 63 N.E. 1021, 
196 Ill. 484. 

70 C.J. p 249 note 23. 

38. N.Y.—Wilkins v. Baker, 24 Hun 
32. 

39. Tex.—McMullen v. Sims, Com. 
App., 37 S.W.2d 141. 

70 C.J. p 249 note 25. 

40. U.S.—Jaiser v. Milligan, D.C. 
Neb., 120 F.Supp. 599. 

70 C.J. p 249 note 26. 

41. Pa.—Cox v. McKean, 56 Pa 243. 
70 C.J. p 249 note 27. 

42. W.Va—Lawson v. Zinn, 37 Sw 
E. 612, 48 W.Va 612. 
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§ 163. Cestui Que Trust or Beneficiary of 
Trust 

The beneficiary of a trust may be incompetent as a 
witness under statutes disqualifying parties in actions 
involving deceased persons. 

Under some statutes a cestui que trust as a party 
adverse to an executor , 43 administrator , 44 or heir 45 
of a deceased person, or the guardian of a minor 46 
may be incompetent. While the view has been taken 
that a statute of the general type here considered 
does not disqualify plaintiff in an action against an 
executor to establish a trust with respect to prop¬ 
erty held by the testator , 47 under some statutes a 
party who seeks to establish a trust with respect to 
property to which a deceased person had title may 
be incompetent where such party is adverse to par¬ 
ties claiming under such deceased person , 48 as, for 
example, where such party seeks to establish a re¬ 
sulting trust for his benefit and he is a party ad¬ 
verse to heirs , 49 or a devisee 50 of the deceased per¬ 
son, and the heirs of a decedent have been held in¬ 
competent under a statute disqualifying both par¬ 
ties to an action by or against heirs, where such 
heirs sought to impress a trust on lands in the 
hands of the defendant grantee of such decedent . 51 
A similar rule has been recognized in a suit to 
establish a trust where the estate of such deceased 
party is interested in the suit . 52 


WITNESSES §§ 163-164 

§ 164. Party to, or Holder of. Commercial 
Paper 

Statutes disqualifying as a witness one who is a 
party to an action involving a deceased person may ren¬ 
der incompetent one who is a party to, or holder of, 
commercial paper. 

Statutes of the type here considered may render 
incompetent as a party to the action a party to a note 
to which a decedent was a party or of which a de¬ 
cedent was the owner, both where the living party 
seeks to avoid liability on the note , 53 as, for exam¬ 
ple, where the statute disqualifies a party adverse to 
an executor or administrator , 54 or a legatee , 55 or to 
the estate of decedent , 56 and also where the living 
party 57 or holder 58 seeks to enforce liability on the 
note. However, where the statute disqualifies the 
witness only where he seeks by his testimony to im¬ 
pose liability on the decedent’s estate, a party to a 
note is competent where he merely seeks to avoid 
liability . 59 The surety on a note may be incompetent 
where he seeks reimbursement from a surviving 
partner on the theory that the note was a firm obliga¬ 
tion . 60 Likewise, the maker of a note may be in¬ 
competent to testify against the assignee of the in¬ 
sane payee . 61 

While the competency of the maker of a note who 
is a codefendant of, and adverse in interest to, the 
administrator of the estate of a comaker, has been 
recognized , 62 under the construction given some 
statutes, the maker of a note who is a codefendant 
of the executor , 63 or administrator 64 of the co- 


43. Vt.—Hopkins v. Sargent’s Es¬ 
tate, 92 A. 14, 88 Vt. 217. 

Cestui que trust as interested per¬ 
son see infra § 176. 

Status of cestui que trust as party 
see supra § 147. 

44. Ill.—Sweesey v. Hoy, 246 Ill. 
App. 442. 

45. U.S.—Jaiser v. Milligan, D.C. 
Neb., 120 F.Supp. 599. 

Ga—Gabbett v. Sparks, 60 Ga 582. 

48. Ill.—Sweesey v. Hoy, 246 Ill. 
App. 442. 

47. Cal.—Holland v. Bank of Italy 
Nat. Trust & Savings Ass’n, 1 P. 
2d 1031, 115 C.A. 472. 

70 C.J. p 249 note 34. 

Attempt to establish, as claim 
against estate in general see su¬ 
pra § 136. 

48. Miss.—Stanton v. Helm, 39 So. 
457, 87 Miss. 287. 

49. Iowa.—Burch v. Nicholson, 137 
N.W. 1066, 157 Iowa 502. 

70 C.J. p 249 note 36. 

50. Colo.—Wheatley v. Kissinger, 
156 P. 1099, 61 Colo. 264. 

51. Tex.—McKivett v. McKivett, 
Civ.App., 45 S.W.2d 1102. 


52. Ala.—Watkins v. Carter, 51 So. 
318, 164 Ala. 456. 

53. Ill.—Busse v. Muller, 14 N,E.2d 
669, 295 Ill.App. 101. 

Ky.—Ratliff v. Ratliff, 141 S.W.2d 
566, 283 Ky. 418. 

Mo.—English v. Evans, App., 157 S. 
W.2d 793. 

70 C.J. p 249 note 41. 

Party to note as: 

Interested person see infra § 179. 
Surviving party to contract or 
cause of action see infra § 193. 
Payment 

In suit on note by payee's admin¬ 
istrator against maker and sureties, 
maker was incompetent to testify to 
payments made by him to payee. 
Ga—Mathis v. Gaskins, 183 S.E. 822, 
52 Ga.App. 586. 

54. Ill.—Bichtel v. Marshall, 119 N. 
E. 619, 282 Ill. 486. 

70 C.J. p 249 note 42. 

55. Ill.—McAyeal v. Gullett, 66 N. 
E. 1048, 202 Ill. 214. 

70 C.J. p 249 note 43. 

56. Ind.—Lay v. Lay, 155 N.E. 212, 
86 Ind.App. 160. 

57. Cal.—Herbert v. Lankershim, 71 
P.2d 220, 9 C.2d 409. 

70 C.J. p 249 note 45. 
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58. Mo.—Pearce v. Hindman, App., 
217 S.W.2d 592. 

N.Y.—In re de Montale’s Estate, 107 
N.Y.S.2d 146, 199 Misc. 711, decree 
corrected In re De Montale's Es¬ 
tate, 129 N.Y.S.2d 746, 206 Misc. 
892. 

W.Va—Mann v. Peck, 80 S.E.2d 518, 
139 W.Va 487. 

70 C.J. p 249 note 46. 

59. Okl.—Berry v. Janeway, 245 P. 
2d 71, 206 Okl. 555. 

60. Ky.—Wallace v. Wallace, 6 S. 
W.2d 168, 224 Ky. 532. 

70 C.J. p 250 note 47. 

61. Iowa—Cherokee State Bank v. 
Lawrey, 212 N.W. 359, 203 Iowa 
20 . 

70 C.J. p 250 note 48. 

62. Mo.—Hill-Dodge Banking Co. v. 
Loomis, 119 S.W. 967, 140 Mo.App. 
62. 

70 C.J. p 250 note 49. 

63. Ind.—Kingman Citizens’ State 
Bank v. Covington Fountain Trust 
Co., 179 N.E. 190, 95 Ind.App. 2 . 

70 C.J. p 250 note 50. 

64. Ga—Patterson v. Bank of Len¬ 
ox, 70 S.E. 77, 8 Ga.App. 492. 

70 C.J. p 250 note 51. 
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maker is incompetent to testify against the executor 
or administrator where his interest is adverse to 
decedent’s estate; the competency of the maker in 
such case, depends, under some statutes, on the status 
of the case against him and the determination as to 
whether he is a party to the issue when called as a 
witness . 65 Under some statutes the principal maker 
may be incompetent to testify for the surety in an 
action at law on the note by the executor or adminis¬ 
trator of the payee , 66 and in an action on a note 
brought by the executor or administrator of the de¬ 
ceased payee or holder, the defendant party for 
whose accommodation the note was made is not 
competent on behalf of defendant accommodating 
party , 67 at least where such accommodated party is 
an interested party , 68 and a similar rule applies as to 
the testimony of the accommodating party on behalf 
of the accommodated party . 69 

It has been held that the principal maker of a 
note, on the death of the payee, is competent, in an 
equity suit by the sureties against the administrator 
of the payee to enjoin the prosecution of action on 
the note against them, to testify for them to an 
extension of time by the payee even though he would 
not be competent in an action at law . 70 In order 
to bring the maker 71 or indorser 72 of a note within 
a statute disqualifying a party adverse to an execu¬ 
tor or administrator, it must appear that the adverse 
interest contemplated by the statute actually exists. 
Some statutes do not disqualify the transferee of a 
note from testifying as to transactions or com¬ 
munications with the payee in an action by such 
transferee against the maker of, and the surety on, 
the note . 73 Where plaintiff died after obtaining 
judgment against the obligor and guarantor of a 
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note, and guarantor secured a reversal of the judg¬ 
ment as to him, the obligor was held not to be a 
competent witness on the retrial of the action against 
the guarantor . 74 

§ 165. Mortgagor or Mortgagee 

A mortgagor or mortgagee may be incompetent under 
statutes disqualifying a party to an action involving a 
deceased person. 

Under some statutes a mortgagor may be incom¬ 
petent as a party adverse to the estate of , 75 the per¬ 
sonal representative of , 76 or a party acquiring rights 
under , 77 a deceased person. 

While a mortgagee is not necessarily incompetent 
to testify as a party as to transactions with the de¬ 
ceased mortgagor , 78 a junior mortgagee who is a 
party defendant to a suit by an executor to fore¬ 
close a senior mortgage has been regarded as a party 
interested in the event and, therefore, incompetent 79 

§ 166. Donee 

One claiming property as donee of a deceased person 
may be incompetent as a witness where he is a party 
to the action. 

Under some statutes one claiming property as the 
donee of a deceased person may be incompetent as 
a party adverse to the executor or administrator , 80 
to the heirs , 81 or to the estate , 82 of such deceased 
person, and, under a statute excluding both parties 
in suits by or against heirs, the competency of a 
party claiming land as donee of a decedent has been 
denied . 83 Some statutes do not, however, render in¬ 
competent a party claiming as donee of a deceased 
person, who is adverse to a party claiming as legatee 
of such deceased person . 84 


65. Ind.—Kingman Citizens’ State 
Bank v. Covington Fountain Trust 
Co., 179 N.E. 190, 95 Ind.App. 2. 

66 . Ill.—Langley v. Dodsworth, 81 
Ill. 86. 

70 C.J. p 250 note 53. 

67. N.Y.—Genet v. Lawyer, 61 
Barb. 211. 

6 a N.Y.—Frey v. Horton, 85 N.Y.S. 
402. 

70 C.J. p 250 note 55. 

69. N.Y.—Frey v. Horton, supra. 

70 C.J. p 250 note 56. 

70. Ill.—English v. Landon, 54 N. 
E. 911, 181 Ill. 614. 

70 C.J. p 250 note 59. 

7L U.S.—Murray r. Third Nat. 
Bank of St. Louis, Ohio, 234 F. 
481, 148 C.C.A. 247. 

70 C.J. p 250 note 60. 

72. U.S.—'Murray v. Third Nat. 

Bank of St. Louis, supra. 

70 C.J. p 251 note 61. 


73. Ga—Taylor v. Taylor, 165 S.E. 
858, 45 GaApp. 735. 

74. Tex.—Legg v. Blythe, Civ.App., 
80 S.W.2d 382, error dismissed. 

75. Ala.—Cousins v. Crawford, 63 
So.2d 670, 258 Ala. 590. 

70 C.J. p 251 note 64. 

76. Md.—Cacy v. Slay, 96 A. 690, 
127 Md. 493, 1 A.L.R. 764. 

70 C.J. p 251 note 65. 

77. Mich.—Helmer v. Van Wormer, 
153 N.W. 1, 187 Mich. 1. 

70 C.J. p 251 note 66. 

78. OkL—Phinnie v. Atkinson, 177 
P. Ill, 72 Okl. 1. 

79. N.Y.—Hudsall v. Scott, 26 Hun 
617. 

80. Ala—Livingston v. Powell, 57 
So.2d 521, 257 Ala 38. 

Iowa—Bosserman v. Watson, 298 N. 
W. 804, 230 Iowa 627. 
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Ky.—Slack v. Bryan, 184 S.W.2& 

873, 299 Ky. 132—O’Brien’s Adm’x 
v. Murray, 113 S.W.2d 1162, 272 
Ky. 197. 

Md.—Garner v. Gamer, 190 A. 243, 
171 Md. 603. 

N.Y.—In re Conklin’s Estate, 20 N. 
Y.S.2d 59, 259 App.Div. 432. 

Wash.—In re Cunningham's Estates 
143 P.2d 852, 19 Wash.2d 589. 

70 C.J. p 251 note 70. 

81. Fla—Stigletts v. McDonald, 186 
So. 233, 135 Fla 385. 

Ky.—Trevathan’s Ex’r v. Dees’ 
Ex’rs, 298 S.W. 975, 221 Ky. 396. 

82. Miss.—Kern v. Cooper, 64 Sa 
838, 106 Miss. 895. 

70 C.J. p 251 note 72. 

83. Tex.—Tannehill v. Tannehill, 
Civ.App., 171 S.W. 1050. 

84. Okl.—Devin v. Mitchell, 286 P. 
335, 142 Okl. 233, 69 A.L.R. 631. 
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WITNESSES § 167 


§ 167. Interested Persons 

a. In general 

b. Necessity for interest at time of testi¬ 

fying 

a. In General 

Under some statutes, not only parties, but also per¬ 
sons having an interest In the result of the suit, are dis¬ 
qualified as witnesses. 

Where the statute in terms excludes only parties 
to the action or proceeding, one who is not a party 
is generally competent as a witness, although he may 
be interested in the suit. 85 However, under a num¬ 
ber of the statutes not only parties, but also per¬ 
sons having an interest in the result of the suit, are 
disqualified, 85 provided the interest of the person 
offered as a witness is of the requisite nature and 
extent, as discussed infra §§ 168, 170, is, under some 
statutory requirements, adverse to that of decedent 
or his estate, infra § 169, and exists at the time that 
the testimony of the witness is offered, infra sub¬ 
division b of this section. In any event, such statu¬ 
tory provisions do not preclude disinterested third 
persons from testifying as to the declarations or 
admissions made by a person since deceased. 87 


Where the statute excludes the survivor of the 
original parties to the cause of action, a witness to be 
disqualified must, it has been held, be both a surviv¬ 
ing party and interested, as discussed infra §§ 192- 
203. 

“Opposite” party. Under a statute so providing, 
the prohibition against testifying is applicable to the 
“opposite” party and with respect to matters equal¬ 
ly within the knowledge of the decedent. 88 How¬ 
ever, the statute barring the “opposite party” does 
not necessarily mean a party to the record, 89 but 
may include any person whose interests are antag¬ 
onistic to those of persons for whose benefit the 
statute was enacted. 90 

b. Necessity for Interest at Time of Testifying 

In general, the interest of a witness at the time his 
testimony is offered determines his competency; and an 
interested person may be a competent witness if he has 
divested himself of his interest, or it has been extin¬ 
guished, or his liability released or discharged. 

The competency of a witness, in so far as his 
interest is concerned, generally depends on the 
facts as they exist at the time when his testimony 
is offered, 91 rather than at the time of the filing of 


85. TJ.S.—Lake Shore Nat. Bank v. 
Bellanca Aircraft Corp., E>.C.I>eL, 
83 F.Supp. 795. 

Ark.—Bush v. Evans, 236 S.W.2d 
1013. 218 Ark. 470—Meers v. Pot¬ 
ter, 188 S.W.2d 500, 208 Ark. 965- 
Smart v. Owen, 187 S.W.2d 312, 
208 Ark. 662. 

Me.— 1 Tobey v. Quick, 101 A.2d 187, 
149 Me. 306. 

N.H.—Chagnon v. Perkins, 189 A. 
351, 88 N.H. 362. 

N.D.—O’Connor v. Immele, 43 N.W. 
2d 649, 77 N.D. 346. 

Ohio.—Bolen v. Humes, 114 N.E.2d 
281, 97 Ohio App. 1. 

Okl.—Wright v. Quinn, 207 P.2d 912, 
201 Okl. 565. 

Tenn.—Carman v. Huff, 227 S.W.2d 
780, 32 TenmApp. 687. 

Tex.—Davidson v. Gray, Civ.App., 97 
S.W.2d 488. 

70 C.J. p 251 note 75. 

Parties as persons whose testimony 
is excluded see supra §$ 146-166. 

88. Ala.—Pfingstl v. Solomon, 197 
So. 12, 240 Ala. 58—Money v. 
Money, 188 So. 678, 237 Ala. 653. 

Fla—Rich v. Hunter, 185 So. 141, 
135 Fla 309. 

Ga—Williamson v. Walker, 1 S.E.2d 
718, 187 Ga 603. 

HI.—Hackersmith v. Cox, 95 N.E.2d 
464, 407 Ill. 321—Chicago Daily 
News v. Kohler, 196 N.E. 446, 360 
Ill. 351. 

Wingard v. Peters, 69 N.E.2d 
908, 329 Ill.App. 644—Thomas v. 
National Paper Napkin Mfg. Co., 8 
N.E.2d 520, 290 IlLApp. 291. 


Iowa—In re Hazeldine's Estate, 280 
N.W. 568, 225 Iowa 369. 

Minn.—Pearson v. Bertel son, 69 N. 
W.2d 621, 244 Minn. 224—In re 
Amt’s Estate, 54 N.W.2d 333, 237 
Minn. 245—Shell Oil Co. v. Kap¬ 
ler, 50 N.W.2d 707, 235 Minn. 292— 
Exsted v. Exsted, 279 N.W. 554, 
202 Minn. 521, 117 AL.R. 554. 

Neb.—Garner v. McCrea, 23 N.W.2d 
731, 147 Neb. 541. 

N.Y.—Greenman v. Butler, 16 N.Y.S. 
2d 297, 258 App.Div. 311. 

In re Musczak’s Estate, 92 N.Y. 
S.2d 97, 196 Misc. 364—In re Chi¬ 
chester’s Will, 55 N.Y.S.2d 544, 185 
Misc. 5. 

Woolley v. Hoffman, 99 N.Y.S. 
2d 293—In re Beckerle’s Will, 46 
N.Y.S.2d 271. 

Pa—Gallagher v. Rogan, 199 A. 168, 
330 Pa 545. 

In re Jordan’s Estate, Orph., 64 
Dauph.Co. 14, 3 Fiduciary 151. 
S.C.—Riddle v. George, 187 S.E. 524, 
181 S.C. 360. 

W.Va—Newhouse v. England, 191 S. 
E. 525, 118 W.Va 649—Fox v. 
Starbuck, 188 S.E. 116, 117 W.Va 
736. 

70 C.J. p 252 note 76. 

Sole surviving disqualification of 
witness for interest 

General purpose of statute con¬ 
taining proviso making a party in 
interest or to the record incompe¬ 
tent to testify in his own behalf as 
to any transaction with or statement 
by deceased or insane person in ac¬ 
tion by or against personal repre¬ 
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sentative or guardian of such per¬ 
son was to abolish the exclusion of 
witnesses on ground of interest and 
to permit their interest to be shown 
for the purpose of affecting their 
credibility, the proviso being in most 
states the only surviving disqualifi¬ 
cation based on interest. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Washed 
555. 

87. Fla—Jackson v. Parker, 15 So. 
2d 451, 153 Fla 622. 

88. Mich.—Mason v. Mason, 296 N. 
W. 703, 296 Mich. 622. 

70 C.J. p 254 note 95 [d]. 

89. Mich.—Caswell v. Smith's Es¬ 
tate, 248 N.W. 845, 263 Mich. 390. 

70 C.J. p 252 note 77. 

90. Mich.—Caswell v. Smith's Es¬ 
tate, 248 N.W. 845, 263 Mich. 390. 

70 C.J. p 252 note 78. 

Parties as against whom testimony 
is excluded see infra §§ 204-214. 

91. Fla—McMullen v. St. Lucie 
County Bank, 175 So. 721, 128 Fla 
745. 

N.C.—Sanderson v. Paul, 69 S.E. 2d 
156, 235 N.C. 56. 

Pa—In re Scott's Estate, Orph., 59 
Mont.Co. 252—In re Gehman's Es¬ 
tate, Orph., 55 Montg.Co. 188—In 
re Landis’ Estate, Orph., 56 York 
Leg.Rec. 93. 

Tex.—Chandler v. Welbom, Civ.App., 
282 S.W.2d 940, error granted. 
Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash. 
2d 555. 

70 C.J. p 256 note 15. 
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the petition. 52 Accordingly, one who is interested at 
the time of testifying is incompetent, although he 
had no interest at the time of the occurrence as to 
which his testimony is offered. 93 So, also, except 
where statutes preclude the removal of incompetency 
for interest, as discussed below, it seems to be 
generally held that a person who was at one time 
interested in the subject matter of the suit is never¬ 
theless competent if at the time when he is offered 
as a witness he has divested himself of his interest, 
or his interest has been extinguished, or his liability 
released or discharged. 94 

The application of the above rules to particular 
classes of persons is discussed, in connection with 
the discussion of the competency of such classes of 
persons generally, infra §§ 170-185. Thus, for ex¬ 
ample, the effect of the renunciation of the interest 
of an heir or legatee is discussed infra §§ 174, 175, 
the effect of the payment of a creditor and the ex¬ 
tinguishment of his claim infra § 183, and the effect 
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of the disposition by a stockholder of the stock 
owned by him is discussed infra § 185. 

Sufficiency of release or transfer of interest A 
release, to be effective, must relinquish the entire 
interest of the witness. 95 Under many of the stat¬ 
utes it is required that, in order to render a trans¬ 
feror or releasor competent, the transfer or release 
must have been made in good faith ; 98 hence, under 
such statutes a release or assignment made simply 
for the purpose of qualifying as a witness is ineffec¬ 
tive, 97 unless the party producing the witness estab¬ 
lishes to the satisfaction of the court that the wit¬ 
ness has been divested of all disqualifying interest 
in the outcome of the case. 98 On the other hand, 
under other statutes, even though an interested per¬ 
son divest himself of his interest for the purpose of 
testifying, he is not thereafter disqualified. 99 

The disqualification of an interested witness hav¬ 
ing a claim against the estate is not removed by a 


92. Tex.—Pugh v. Turner, 197 S.W. 
2d 822, 145 Tex. 292, 172 AL.R. 
707. 

93. N.Y.—Eighmie v. Taylor, 23 N. 
Y.S. 248, 68 Hun 573. 

70 C.J. p 256 note 16. 

94. Fla.—Nelson v. Stockton Mortg. 
Co., 175 So. 770, 129 Pla. 69—Mc¬ 
Mullen v. St. Lucie County Bank, 
175 So. 721, 12S Fla. 745. 

Ill.—Poirot v. Gundlach, 1 N.E.2d 
801, 284 Ill.App. 349. 

Ky.—Fidelity & Casualty Co. of New 
York v. Downey, 143 S.W.2d 869, 
284 Ky. 72. 

N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 

In re Norminton’s Will, 27 N.Y.S. 
2d 110, 261 App.Div. 1105. 

In re Klausner’s Will, 77 N.Y.S. 
2d 775, 192 Misc. 790. 

Pa.—Shobert v. Brookville Bank & 
Trust Co., 200 A. 942, 132 Pa.Su¬ 
per. 365. 

In re Reist, Com.Pl., 49 Lanc.L. 
Rev. 203. 

S.C.—Ex parte Newton, 191 S.E. 59, 
183 S.C. 379. 

Tex.—Thomason v. Burch, Civ.App., 
223 S.W.2d 320, error refused no 
reversible error—Pool v. Sneed, 
Civ.App., 173 S.W.2d 768, error re¬ 
fused—Davidson v. Gray, Civ.App., 
97 S.W.2d 488—Hillert v. Melton, 
Civ.App., 64 S.W.2d 991, error re¬ 
fused. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash. 
2d 555. 

Wis.—Salmon v. First Nat. Bank of 
Madison, 294 N.W. 866, 237 Wis. 
153. 

70 C.J. p 256 note 18. 


Disclaimer 

Party to action adverse to repre¬ 
sentative of deceased person, who 
disclaims all interest in subject mat¬ 
ter of action and is thereby estopped 
to assert any claim thereto, is com¬ 
petent witness. 

Neb.—In re Tilton’s Estate, 263 N. 

W. 217, 129 Neb. 872. 

Bankruptcy of witness 

(1) In administrator's action on 
note, makers’ grantee who had as¬ 
sumed payment of note, and who had 
been adjudged a bankrupt and who 
listed note as debt which was not 
excepted from operation of Bank¬ 
ruptcy Act was held competent wit¬ 
ness for makers, to show that in¬ 
testate in exchange of property with 
grantee assumed payment of note. 
Ky.—Justice’s Adm’r v. Hopkins, 88 

S.W.2d 688, 261 Ky. 681. 

(2) Other instances in which the 
bankruptcy of a witness has ren¬ 
dered him competent 

U.S.—Brelsford v. Whitney Trust & 

Savings Bank, C.C.AFla., 69 F.2d 

491. 

70 C.J. p 256 note 18 [f]. 

(3) Effect of discharge in bank¬ 
ruptcy on competency of witness un¬ 
der statute disqualifying surviving 
party to contract, cause of action, or 
transaction see infra § 192. 

Former attorney 

(1) Where attorney for estate, be¬ 
fore taking witness stand to testify 
to a particular will which he had 
drawn, withdrew from further partic¬ 
ipation, so that his only interest in 
estate was reasonable value of his 
services up to that time, he was not 
incompetent as a witness under the 
dead man’s statute. 
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| Iowa.—In re Farley’s Estate, 24 N. 
W.2d 453, 237 Iowa 1069. 

(2) Other instances see 70 C.J. p 
256 note 18 [i]. 

95. N.J.—Ward v. McLellan, 176 A 
571, 117 N.J.Eq. 475. 

N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 
70 C.J. p 257 note 19. 

96. Ill.—Poirot v. Gundlach, 1 N.E. 
2d 801, 284 Ill.App. 349. 

N.J.—Ward v. McLellan, 176 A, 571, 
117 N.J.Eq. 475. 

Pa.—In re Stevenson’s Estate, 33 Pa. 
Dist. & Co. 18. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Washed 
555. 

70 C.J. p 257 note 20. 

97. Pa.—In re Stevenson’s Estate, 
33 PaJDist. & Co. 18. 

70 C.J. p 258 note 21. 

98. N.J.—Ward v. McLellan, 176 A 
571, 117 N.J.Eq. 475. 

Evidence was held insufficient to 
establish that widow, assigning claim 
against husband’s estate for money 
lent to husband to widow’s daughter 
by prior marriage in consideration 
of daughter’s agreement to provide 
food and shelter for widow for rest 
of her life, so divested herself of in¬ 
terest in claim as to render her com¬ 
petent to testify in daughter's ac¬ 
tion on claim against husband’s es¬ 
tate. 

N.J.—Ward v. McLellan, supra. 

99. Ga.—Augusta Naval Stores Co. 
v. Forlaw, 65 S.E. 370, 133 Ga. 138. 

70 C.J. p 258 note 22. 

Divestment of interest during trial 
N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 



97 C.J.S, 


statement of counsel for plaintiff that, should plain¬ 
tiff recover, such witness will not assert his claim. 1 

Statutes precluding removal of incompetency . 
Under a statute so providing, “no person who is 
an incompetent witness under this section shall make 
himself competent by transferring his interest to an¬ 
other;” 2 and under statutes expressly providing that 
any person who has or ever had any interest in the 
subject of the action is incompetent, a witness who 
has released, discharged, or extinguished his interest 
is nevertheless incompetent. 3 


WITNESSES §§ 167-168 

§ 168. -Nature and Extent of Interest 

in General 

To disqualify a witness for interest. It must be direct, 
present, certain, and vested; it must be an interest in 
the event of the particular case, and must be a real and 
legal interest. 

In order to disqualify a witness for his interest, 
such interest must be direct, present, certain, and 
vested, 4 and must ordinarily be an interest in the 
event of the particular case and not merely in the 
question to be decided therein, 6 although under some 


1 . Mich.—Caswell v. Smith’s Estate, 
248 N.W. 845, 263 Mich. 390. 

2. Ala.—Niehuss v. Ford, 38 So.2d 
484, 251 Ala. 529. 

Vendor or assignor disqualified as 
one from whom party derives title 
or interest see infra §§ 187, 188. 

3. S.D.—Jones v. Jones, 291 N.W. 
579, 67 S.D. 200. 

70 C.J. p 256 note 17. 

4. xi.S.—Wilson v. Jefferson Stand¬ 
ard Life Ins. Co., D.C.Ky., 16 F. 
Supp. 200. 

Coio.—Lee v. Leibold, 79 P.2d 1049, 
102 Colo. 408, 116 A.L.R. 1319. 

Fla—Parker v. Priestley, 39 So. 2d 
2io—Farrington v. Richardson, 16 
So.2d 158, 153 Fla 907—Fields v. 
Fields, 191 So. 512, 140 Fla. 269 
—McMullen v. St. Lucie County 
Bank, 175 So. 721, 128 Fla 745. 

Ga—Nalley Land & Investment Co. 
v. Merchants & Planters Bank, 199 

S.E. 815, 187 Ga 142. 

Ill.—Hackersmith v. Cox, 95 N.E. 2d 
464, 407 Ill. 321—Williams v. Gar¬ 
vin, 58 N.E.2d 870, 389 Ill. 169— 
Latham v. Rishel, 51 N.E.2d 531, 
384 Ill. 478—Chicago Daily News 
v. Kohler, 196 N.E. 445, 360 Ill. 
351. 

Citizens Nat. Bank of Decatur v. 
Doran, 122 N.E.2d 450, 3 Ill.App. 
2d 383—Spencer v. Wilsey, 71 N.E. 
2d 804, 330 Ill.App. 439—Paschall 
v. Reed, 51 N.E.2d 342, 320 Ill.App. 
390—Hughes v. Williams, 20 N.E. 
2d 860, 300 Ill.App. 108. 

Iowa.—Gilmer v. Neuenswander, 28 
N.W.2d 43, 238 Iowa 502—Schmidt 
v. Schurke, 25 N.W.2d 876, 238 Iowa 
121—Reichart v. Downs, 285 N.W. 
256, 226 Iowa 870. 

Ky.—Sachs v. Title Ins. & Trust Co., 
202 S.W.2d 384, 305 Ky. 154—Den¬ 
ney’s Adm’r v. Albright, 183 S.W. 
2d 937, 298 Ky. 696—Truitt v. Tru¬ 
itt’s Adm’r, 162 S.W.2d 31, 290 Ky. 
632, 140 A.L.R. 1127—Justice’s 
Adm’r v. Hopkins, 88 S.W.2d 688, 
261 Ky. 681—Farmers’ Exchange 
Bank of Millersburg v. Moffett, 75 
S.W.2d 1063, 256 Ky. 160. 

Minn.—Pearson v. Bertelson, 69 N. 
W.2d 621, 244 Minn. 224—In re 
Amt’s Estate, 54 N.W.2d 333, 237 
Minn. 245—Exsted v. Exsted, 279 


N.W. 554, 202 Minn. 521, 117 A.L.R. 
554. 

Miss.—McFarlane v. Plant, 188 So. 
530, 185 Miss. 616. 

Neb.—O'Neal v. First Trust Co. of 
York, 70 N.W.2d 466, 160 Neb. 469 
—Garner v. McCrea, 23 N.W. 2d 
731, 147 Neb. 541—Corpus Juris 
cited in In re Jelinek’s Estate, 20 
N.W.2d 325, 328, 146 Neb. 452. 
N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210 
—In re McCulloch’s Will, 189 N.E. 
473, 263 N.Y. 408, 91 A.L.R. 1440, 
reargument denied 191 N.E. 583, 
264 N.Y. 598. 

In re Manchester’s Estate, 110 N. 
Y.S.2d 107, 279 App.Div. 254—In re 
Abwender’s Estate, 272 N.Y.S. 569, 
241 App.Div. 566. 

Fischer v. City of New York, 138 
N.Y.S.2d 754, 207 Misc. 528—In re 
Bitterman’s Estate, 118 N.Y.S.2d 
859, 203 Misc. 796, affirmed 122 N. 
Y.S.2d 622, 281 App.Div. 1024, ap¬ 
peal dismissed 15 N.E.2d 434, 306 
N.Y. 563—In re Bluford’s Estate, 
108 N.Y.S.2d 742, 201 Misc. 138- 
In re Klausner’s Will, 77 N.Y.S.2d 
775, 192 Misc. 790. 

In re Gollhofer’s Estate, 111 N. 
Y.S.2d 831—In re Alexieff’s Will, 
94 N.Y.S.2d 32, affirmed 97 N.Y.S.2d 
532, 277 App.Div. 790, appeal denied 
98 N.Y.S.2d 582, 277 App.Div. 901. 
N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56—Allen v. Allen, 
195 S.E. 801, 213 N.C. 264. 

Pa.—In re Gaston's Estate, 62 A.2d 
904, 361 Pa. 105—In re Groome’s 
Estate, 11 A.2d 271, 337 Pa. 250— 
Dellacasse v. Floyd, 2 A.2d 860, 
332 Pa. 218. 

Shobert v. Brookville Bank & 
Trust Co., 200 A. 942, 132 Pa.Super. 
365. 

Gavin v. Jacobs, Com.PI., 7 Chest. 
Co. 32—Holland v. Bushko, Com. 
PI., 55 Lack.Jur. 149—In re Lan¬ 
dis’ Estate, Orph., 56 York Leg.Rec. 
93. 

S.C.—McLauchlin v. Gressette, 79 S. 

E.2d 149, 224 S.C. 296. 

Tex.—Ragsdale v. Ragsdale, 179 S. 

W.2d 291, 142 Tex. 476. 

Utah.—Clark v. George, 234 P.2d 844, 
120 Utah 350—Sine v. Harper, 222 
P.2d 571, 118 Utah 415. 
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Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash. 
2d 555. 

70 C.J. p 252 note 82. 

Interest too remote or contingent 

(1) In general. 

Ky.—Hogg’s Adm’r v. Common¬ 
wealth, 192 S.W.2d 487, 301 Ky. 
557, 163 A.L.R. 969. 

Wis.—Nolan v. Standard Fire Ins. 

Co., 9 N.W.2d 74, 243 Wis. 30. 

70 C.J. p 252 note 82 [c]. 

(2) Where trust instrument merely 
provides for public improvement in 
given locality, incidental benefit to 
citizens and taxpayers therein is too 
remote to constitute direct interest 
in suit involving trust so as to dis¬ 
qualify them from testifying as wit¬ 
nesses therein. 

Ill.—Conant v. Lansden, 94 N.E.2d 
594, 341 Ill.App. 488, affirmed in 
part and reversed in part on oth¬ 
er grounds 98 N.E.2d 773, 409 Ill. 
149. 

5. Fla.—Farrington v. Richardson, 
16 So.2d 158, 153 Fla. 907. 

Ill.—Martin v. Stransenback, 79 N.E. 

2d 825, 334 Ill.App. 624. 

Minn.—Exsted v. Exsted, 279 N.W. 

554, 202 Minn. 521, 117 A.L.R. 554. 
N.Y.—In re Gollhofer’s Estate, 111 
N.Y.S.2d 831. 

Pa.—In re Gaston’s Estate, 62 A.2d 
904, 361 Pa. 105—Gildner v. First 
Nat. Bank & Trust Co. of Bethle¬ 
hem, 19 A 2d 910, 342 Pa. 145— 
Dellacasse v. Floyd, 2 A.2d 860, 
332 Pa. 218. 

Cipola v. National Bank of Mal¬ 
vern, Com.PL, 5 ChestCo. 55. 

70 C.J. p 253 note 83. 

Witnesses held not interested In 
“event” of case 

In compensation proceeding to ob¬ 
tain award for injuries, the statute 
providing that it shall not be compe¬ 
tent for any person interested in the 
event thereof to give evidence of any 
conversation with, or admission of, a 
deceased person relating to any mat¬ 
ter at issue between the parties, did 
not preclude widow of one who was 
killed in same accident in which 
claimant received his injuries, from 
testifying as to a conversation that 
she overheard between deceased, 
claimant, and another, since widow 
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statutes a witness is disqualified for an interest in 
the subject of the action rather than an interest in 
the event of the litigation. 6 

The disqualifying interest must clearly appear, 7 
and must be a real interest, as distinguished from a 
merely doubtful or apprehended one, 8 and a legal 
interest, 9 rather than a mere bias or sentiment of 
the witness. 10 Moreover, it has been said that the 
interest will be determined by matters of substance 
rather than by mere form. 11 

If the interest of the witness is doubtful or not 
sufficient to disqualify him the objection goes to 
the credit of the witness and not to his competen¬ 
cy; 12 but where a proposed witness has any in¬ 
terest of the nature which the statute contemplates, 
he is incompetent, and the extent of his interest is 
not material. 12 

Estoppel to disqualify witness . A person ex¬ 
cluded from an action for want of interest cannot 


at the same time be disqualified by an objection to 
him as an interested witness. 14 

Dual or alternative interests . In order to deter¬ 
mine the competency of a witness who has a dual 
or alternative interest in the event of the action, 
the court must decide which of the two interests 
is the more immediately valuable. 15 

§ 169 . -Adverse Character of Interest 

Under some statutes, to disqualify a witness his in- 
terest must be adverse to that of the decedent, or his 
representatives, or the party against whom his testi¬ 
mony is offered. 

While under some statutes the interest of a wit¬ 
ness need not be adverse to that of decedent or his 
estate in order to disqualify him, 16 yet to disquali¬ 
fy a witness under other statutes it is necessary 
that his interest be adverse to that of decedent, or 
his representatives, or the party against whom his 
testimony is offered. 17 


was not “Interested in the event 
thereof” within meaning: of statute. 
Minn.—James v. Peterson, 1 N.W.2d 
844, 21X Minn. 481. 

6. S.D.—Koch v. Chicago National 
Life Ins. Co., 219 N.W. 478, 52 S. 

D. 601—In re Barrett’s Estate, 204 
N.W. 167, 48 S.D. 302. 

7. N.Y.—-Palmer v. Kneihert, 15 NT. 
Y.S.2d 999, 258 App.Div. 810. 

In re Bitterman’s Estate, 118 N. 
Y.S.2d 859, 203 Misc. 796, affirm¬ 
ed 122 N.Y.S.2d 622, 281 App.Div. 
1024, appeal dismissed 15 N.E.2d 
434, 306 N.Y. 563. 

Pa.—In re Furjanick’s Estate, Orph., 
33 Wash.Co. 162. 

70 C.J. p 253 note 85. 

8. Ill.—Latham v. Rishel, 51 N.E. 
2d 531, 384 Ill. 478. 

Hughes v. Williams, 20 N.E. 2d 
860, 300 Ill.App. 108. 

Pa.—Gildner v. First Nat. Bank & 
Trust Co. of Bethlehem, 19 A.2d 
910, 342 Pa. 145. 

70 C.J. p 253 note 86. 

9. Ill.—Citizens Nat. Bank of Deca¬ 
tur v. Doran, 122 N.E.2d 450, 3 
Ill.App.2d 383—Paschal v. Reed, 51 
N.E.2d 342, 320 IlLApp. 390. 

Minn.—In re Arnt’s Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

70 C.J. p 253 note 87. 

10. Ga.—Lankford v. Holton, 200 S. 

E. 243, 187 Ga. 94. 

Ill.-—Hughes v. Williams, 20 N.E.2d 
860, 300 IlLApp. 108. 

N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 66. 

Utah.—Sine v. Harper, 222 P.2d 571, 
118 Utah 415. 

70 C.J. p 253 note 88. 


11. Ill.—Bardell v. Brady, 50 N.E. 
124, 172 Ill. 420. 

Pa.—In re Schmidt’s Estate, 18 Pa. 
Dlst & Co. 567. 

12. Ill.—Spencer v. Wilsey, 71 N. 
E.2d 804, 330 Ill.App. 439—Paschal 
v. Reed, 51 N.E.2d 342, 320 Ill.App. 
390. 

Pa.—In re Gaston’s Estate, 62 A.2d 
904, 361 Pa. 105. 

Cipola v. National Bank of Mal- 
veme, Com.Pl., 5 Chest.Co. 55. 

70 C.J. p 253 note 90. 

13. N.Y.—In re Christie’s Estate, 4 
N.Y.S.2d 484, 167 Misc. 484. 

70 C.J. p 253 note 91. 

14. N.Y.—In re Fonda's Estate, 195 
N.Y.S. 188, 201 App.Div. 780. 

70 C.J. p 253 note 92. 

Objections generally see infra §§ 246- 
251. 

15. N.C.—Sanderson v. Paul, 69 S.E. 
2d 156, 235 N.C. 56. 

16. Iowa.—In re Martin’s Will, 142 
N.W. 74, 166 Iowa 233. 

70 C.J. p 254 note 94. 

17. Neb.—Dowding v. Dowding, 40 
N.W.2d 245, 152 Neb. 61. 

Pa.—Yerger v. Guldin, 50 PaDist 
& Co. 485, 60 Montg.Co. 40. 

Bilak v. Bilak, Com.PL, 44 Berks 
Co. 91, exceptions dismissed 44 
Berks Co. 179—In re Devlin's Es¬ 
tate, Orph., 35 Del.Co. 441—Gel- 
barth v. Moore, Com.Pl., 29 Del.Co. 
68—Conestoga Nat Bank of Lan¬ 
caster v. Bard, Com.PL, 49 Lanc.L. 
Rev. 351—Yerger v. Guldin, Com. 
PL, 49 Lanc.L.Rev. 21—In re Geh- 
man’s Estate, Orph., 55 Montg.Co. 
188—In re Landis* Estate, Orph., 56 
York Leg.Rec. 93. 

Utah.—Maxfleld v. Sains bury, 172 P. 

2d 122, 110 Utah 280. 

I 70 C.J. p 254 note 95. 

608 


Statutes precluding testimony by 
“opposite” party are discussed su¬ 
pra § 167 a 

It is “adverse interest,” not adverse 
testimony, which disqualifies a wit¬ 
ness from testifying as to anything 
occurring before death of decedent 
Pa—Engemann v. Colonial Trust Co., 
105 A.2d 347, 378 Pa 92. 

Shobert v. Brookville Bank & 
Trust Co., 200 A. 942, 132 PaSuper. 
365. 

S.D.—Rhode v. Farup, 293 N.W. 632, 
67 S.D. 437. 

70 C.J. p 254 note 95 [c]. 

Circumstances held to show adverse 
interest 

(1) In general. 

Pa—Stevenson v. Titus, 2 A.2d 853, 
332 Pa 100. 

In re Hackett, 63 A.2d 477, 164 
PaSuper. 18. 

70 C.J. p 254 note 95 [a]. 

(2) In proceeding to determine 
whether deceased executor of estate 
was entitled to fees for services as 
executor, surviving executor who 
proposed to testify that he and de¬ 
ceased executor agreed not to claim 
compensation, was not competent to 
testify, since surviving executor's 
interest in result was adverse to that 
of deceased executor. 

Pa—In re Buttorff’s Estate, 198 A. 
30, 329 Pa 561. 

Circumstances held not to show ad¬ 
verse interest 

Neb.—Luikart v. Braasch, 265 N.W. 
13, 130 Neb. 361. 

Pa—Balia v. Sladek, 112 A.2d 156, 
381 Pa 85—Gildner v. First Nat 
Bank & Trust Co. of Bethlehem, 19 
A.2d 910, 342 Pa 145 —Security 

Trust Co. of Pottstown v. Feist, 8 
A.2d 119, 333 Pa. 536—Oliver V. 
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A person who will be affected in a material sense 
by the success of either party is considered as 
favoring the side on which his personal interest 
preponderates, 18 and, where it would seem that the 
interest of the witness would be promoted more by 
the success of the party calling him than by that 
of the other side, the adverseness contemplated by 
the statute is lacking. 19 On the other hand, it has 
been held that the competency of a witness is to 
be determined regardless of the position of the wit¬ 
ness in the lawsuit, whether as plaintiff or de¬ 
fendant. 20 

§ 170. -What Constitutes Interest 

a. In general 


WITNESSES §§ 169-170 

b. Particular circumstances and classes 
of persons 

a. In General 

The test of the interest of a witness that will dis¬ 
qualify him is that the witness will gain or lose by the 
direct legal operation and effect of the Judgment, or that 
the record will be legal evidence for or against him In 
some other action. 

In general, the true test of the interest of a wit¬ 
ness that will render him incompetent to testify 
as to transactions or conversations with a deceased 
person is that the witness will, by the direct legal 
operation and effect of the judgment, gain or lose, 21 


Safe Deposit & Title Guaranty Co., 
173 A. 281, 315 Pa. 552. 

Fulforth v. Prudential Ins. Co. 
of America, 24 A.2d 749, 147 Pa. 
Super. 516—Trustees of Bryn 
Mawr College v. Gold Building & 
Loan Ass'n, 182 A. 98, 120 Pa-Su¬ 
per. 246. 

In re Strasser’s Estate, Orph., 34 
Del.Co. 166—In re Scott’s Estate, 
Orph., 59 Montg.Co. 252. 

70 C.J. p 254 note 95 [b]. 

18. Pa.—In re Schmidt's Estate, 18 
Pa.Dist. & Co. 567. 

Where interests are evenly balanced 
see infra § 170. 

19. Pa.—In re Schmidt’s Estate, su¬ 
pra. 

70 C.J. p 254 note 97. 

20. Ill.—Latham v. Rishel, 51 N.E. 
2d 531, 384 Ill. 478. 

21. Colo.—Lee v. Leibold, 79 P.2d 
1049, 102 Colo. 408, 116 A.L.R. 1319 
—In re Eder’s Estate, 29 P.2d 631, 
94 Colo. 173. 

Fla.—Parker v. Priestley, 39 So.2d 
210—Farrington v. Richardson, 16 
So.2d 158, 153 Fla. 907—Fields v. 
Fields, 191 So. 512, 140 Fla. 269. 

Ga.—Lankford v. Holton, 200 S.E. 
243, 187 Ga. 94. 

Ill.—Hackersmith v. Cox, 95 N.E. 2d 
464, 407 Ill. 321—Williams v. Gar¬ 
vin, 58 N.E.2d 870, 389 I1L 169— 
Latham v. Rishel, 51 N.E.2d 531, 
384 Ill. 478. 

Citizens Nat. Bank of Decatur 
v. Doran, 122 N.E.2d 450, 3 Ill. 
App.2d 383—Spencer v. Wilsey, 71 
N.E.2d 804, 330 Ill.App. 439- 

Hughes v. Williams, 20 N.E.2d 860, 
300 Ill.App. 108. 

Iowa.—Gilmer v. Neuenswander, 28 
N.W.2d 43, 238 Iowa 502—Schmidt 
v. Schurke, 25 N.W.2d 876, 238 
Iowa 121—In re Hazeldine’s Estate, 
280 N.W. 568, 225 Iowa 369. 

Ky.—Sachs v. Title Ins. & Trust Co., 
202 S.W.2d 384, 305 Ky. 154— 

Hogg’s Adm’r v. Commonwealth, 
192 S.W.2d 487, 301 Ky. 557, 163 
A.L.R. 969—Denney's Adm’r v. Al¬ 
bright, 183 S.W.2d 937, 298 Ky. 696 
37 C. J.S.—39 


—Truitt v. Truitt’s Adm’r, 162 S. 
W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127—Justice's Adm’r v. Hopkins, 
88 S.W.2d 688, 261 Ky. 681—Farm¬ 
ers' Exchange Bank of Millers burg 
v. Moffett, 75 S.W.2d 1063, 256 Ky. 
160. 

Neb.—O’Neal v. First Trust Co. of 
York, 70 N.W.2d 466, 160 Neb. 469 
—Corpus Juris cited in In re Jel- 
inek’s Estate, 20 N.W.2d 325, 328, 
146 Neb. 452. 

N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 

In re Manchester’s Estate, 110 N. 
Y.S.2d 107, 279 App.Div. 254—In re 
Abwender’s Estate, 272 N.Y.S. 569, 
241 App.Div. 566. 

In re Bitterman’s Estate, 118 N. 
Y.S.2d 859, 203 Misc. 796, affirmed 
122 N.Y.S.2d 622, 281 App.Div. 1024, 
appeal dismissed 15 N.E.2d 434, 306 
N.Y. 563—In re Bluford's Estate, 
108 N.Y.S.2d 742, 201 Misc. 138- 
In re Klausner’s Will, 77 N.Y.S.2d 
775, 192 Misc. 790—In re Christie’s 
Estate, 4 N.Y.S.2d 484, 167 Misc. 
484—In re Kislyk’s Estate, 1 N.Y.S. 
2d 386, 164 Misc. 287—In re Zim¬ 
merman’s Will, 292 N.Y.S. 236, 161 
Misc. 473, reversed on other 
grounds In re Zimmerman’s Es¬ 
tate, 3 N.Y.S.2d 212, 254 App.Div. 
630, affirmed 18 N.E.2d 303, 279 
N.Y. 659, reargument denied 20 N. 
E.2d 31, 280 N.Y. 697. 

In re Gollhofer’s Estate, 111 N. 
Y.S.2d 831—In re AlexiefFs Will, 
94 N.Y.S.2d 32, affirmed 97 N.Y. 
S.2d 532, 277 App.Div. 790, appeal 
denied 98 N.Y.S.2d 582, 277 App. 
Div. 901—In re Beckerle's Will, 46 
N.Y.S.2d 271. 

Pa.—In re Gaston’s Estate, 62 A.2d 
904, 361 Pa. 105—In re Groome's 
Estate, 11 A.2d 271, 337 Pa. 250— 
Dellacasse v. Floyd, 2 A.2d 860, 332 
Pa. 218. 

Logan Lumber Co. v. Knapp, 39 
A.2d 275, 155 Pa.Super. 580—Ziska 
v. Lerch, 38 A.2d 716, 155 Fa.Super. 
481. 

Bilak v. Bilak, Com.Pl., 44 Berks 
Co. 179—Gavin v. Jacobs, Com.Pl., 
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7 Chest.Co. 32—Cipola v. National 
Bank of Malveme, Com.Pl., 5 Chest. 
Co. 55—In re Landis’ Estate, Orph., 
56 York Leg.Rec. 93. 

S.C.—Riddle v. George, 187 S.E. 524, 
181 S.C. 360. 

Tex.—Ragsdale v. Ragsdale, 179 S.W. 
2d 291, 142 Tex. 476. 

Sanders v. Maxwell, Civ.App., 265 
S.W.2d 683. 

Utah.—Sine v. Harper, 222 P.2d 571, 
118 Utah 415. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash. 
2d 555—In re Tate’s Estate, 201 
P.2d 182, 32 Wash.2d 252. 

70 C.J. p 254 note 98. 

Statutory definition, of “persons in¬ 
terested” held Inapplicable 
Definition of “persons interested” 
in Surrogate’s Court Act was held 
inapplicable to provision of Civil 
Practice Act disqualifying as wit¬ 
nesses to transactions with deceased 
persons interested in event. 

N.Y.—In re McCulloch’s Will, 189 N. 
E. 473, 263 N.Y. 408, 91 A.L.R. 1440, 
reargument denied 191 N.E. 583, 
264 N.Y. 598. 

Witness must testify for h i m self 

(1) Statutory prohibition against 
one testifying concerning a trans¬ 
action with a person then deceased 
applies only in those cases where 
witness who has an interest in sub¬ 
ject matter testifies for himself. 
Ky.—Quin v. Quin, 259 S.W.2d 23. 

(2) Where witness was a close 
friend and business associate of tes¬ 
tator and testified that testator told 
him that his wife had taken thirteen 
thousand dollars from him and re¬ 
fused to return it, the testimony was 
competent since the witness had no 
interest in the action within the 
prohibition of the statute which ap¬ 
plies only where the witness was tes¬ 
tifying for himself against the dece¬ 
dent’s estate. 

Ky.—Morguelan v. Lynch, 244 S.W. 
2d 433. 

(3) Testimony of grantor’s widow 
and children and their husbands and 
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pecuniarily, 22 or that the record will be legal evi¬ 
dence for or against him in some other action, 23 
as an establishment or disestablishment of the mat¬ 
ters about which he is offered to testify. 24 Where 
the evidence might tend to show the existence of 
a cause of action against the witness he is in¬ 
competent, 25 even though an action against him 
would be barred by the statute of limitations. 26 

A disqualifying interest may result from the wit¬ 
ness being liable for the debt sued on if dece¬ 
dent’s estate is held not liable therefor, 27 or liable 
to reimburse the party for whom his testimony is 
offered in the event that the decision is against such 
party, 28 or subject to a liability from which the 
success of the party in whose favor he would tes¬ 
tify would relieve him; 29 or it may consist of an 
interest in the property concerned in the litigation 


which may be beneficially or adversely affected by 
the result of the suit, 30 a beneficial interest in 
the fund sought to be recovered, 31 or a liability for 
the costs of the action. 32 

On the other hand, it has been held that the mere 
contingency that one might be subjected to an 
independent claim or suit, depending on the outcome 
of the action in which he is called as a witness, 
is not a disqualifying interest within the purview of 
the statute. 33 

Defaulting party . The mere fact that one of 
several defendants is in default does not of itself 
preclude such defaulting defendant from having 
an interest in the event of the action which will 
disqualify his testimony on an issue to which it re¬ 
lates. 34 


wives concerning declarations of 
grantor and their transactions with 
him, including their opinions of gran¬ 
tor’s mental capacity, was incompe¬ 
tent. 

Ky.—Conley v. Coburn, 179 S.W.2d 
668, 297 Ky. 292. 

22. Ala.—Benson & Co. v. Foreman, 

1 So.2d 898, 241 Ala. 193. 

Ga.—Lankford v. Holton, 200 S.E. 
243, 187 Ga. 94. 

Ill.—Johnson v. Matthews, 22 N.E. 
2d 772, 301 Ill.App. 295—In re Tur¬ 
ner’s Estate, 3 N.E.2d 166, 285 Ill. 
App. 589. 

Mich.—Reichert v. Negaunee State 
Bank, 254 N.W. 149, 266 Mich. 413. 
Minn.—Exsted v. Exsted, 279 N.W. 

554, 202 Minn. 521, 117 A.L.R. 554. 
N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

Witness* interest in property affected 
Under statutes providing that op¬ 
posite party in a suit instituted or 
defended by corporation cannot tes¬ 
tify in his own behalf to transac¬ 
tions or communications solely with 
a deceased officer or agent of the cor¬ 
poration, and that a person not a 
party to, but interested in result of, 
suit is not competent to testify if 
as a party to the cause he would be 
incompetent, disqualification results 
where ownership, possession, or bene¬ 
fits of land may be adversely affected 
by the suit. 

Ga.—Nalley Land, & Investment Co. 
v. Merchants & Planters Bank, 199 
S.E. 815, 187 Ga. 142. 

23. Fla.—Parker v. Priestley, 39 So. 
2d 210—Farrington v. Richardson, 
16 So.2d 158, 153 Fla. 907—Fields 
v. Fields, 191 So. 512, 140 Fla. 
269. 

Ill.—Chicago Daily News v. Kohler,* 
196 N.E. 445, 360 Ill. 351. 

Iowa.—Gilmer v. Neuenswander, 28 
N.W.2d 43, 238 Iowa 502—Schmidt 
v. Schurke, 25 N.W.2d 876, 238 Iowa 
121 . 


Ky.—Sachs v. Title Ins. & Trust Co., 
202 S.W.2d 384, 305 Ky. 154—Den¬ 
ney’s Adm’r v. Albright, 183 S.W. 
2d 937, 298 Ky. 696—Truitt v. Tru¬ 
itt’s Adm’r, 162 S.W.2d 31, 290 Ky. 
632, 140 AL.R. 1127—Justice’s 

Adm’r v. Hopkins, 88 S.W.2d 688, 
261 Ky. 681. 

Neb.— Corpus Juris cited in In re Jel- 
inek’s Estate, 20 N.W.2d 325, 328, 
146 Neb. 452—In re Soukup’s Es¬ 
tate, 6 N.W.2d 615, 142 Neb. 456. 
N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 

In re Abwender’s Estate, 272 N. 
Y.S. 569, 241 App.Div. 566. 

In re Bluford’s Estate, 108 N.Y. 
S.2d 742, 201 Misc. 138—In re 

Klausner’s Will, 77 N.Y.S.2d 775, 
192 Misc. 790—In re Christie’s Es¬ 
tate, 4 N.Y.S.2d 484, 167 Misc. 

484. 

In re Gollhofer’s Estate, 111 N. 
Y.S.2d 831—In re Alexieff’s Will, 94 
N.Y.S.2d 32, affirmed 97 N.Y.S.2d 
532, 277 App.Div. 790, appeal de¬ 
nied 98 N.Y.S.2d 582, 277 App.Div. 
901—Jacobellis v. Wilson, 43 N.Y.S. 
2d 231. 

Pa.—In re Groome’s Estate, 11 A.2d 
271, 337 Pa. 250. 

In re Landis’ Estate, Orph., 56 
York Leg.Rec. 93. 

W.Va.—Charleston Nat. Bank v. 

Hulme, 188 S.E. 225, 117 W.Va. 790. 
70 C.J. p 254 note 99. 

Binding effect of judgment 

Test of whether there is a disqual¬ 
ifying interest within dead man’s 
statute is whether witness will be 
bound by any judgment which may 
be rendered under the pleadings. 
Tex.—Corbell v. Koog, Civ.App., 188 
S.W.2d 905. 

24. Fla.—Farrington v. Richardson, 
16 So.2d 158, 153 Fla. 907. 

70 C.J. p 255 note 1. 

25. Iowa.—Culbertson v. Salinger, 
108 N.W. 454, 131 Iowa 307. 
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26. Iowa.—Culbertson v. Salinger, 
supra. 

70 C.J. p 255 note 3. 

27. Ga.—Skeen v. Moore, 48 S.E. 425, 
120 Ga. 1057. 

70 C.J. p 255 note 4. 

28. Ky.—Whitlow’s Adm’r v. Whit¬ 
low's Adm’r, 60 S.W. 182, 109 Ky. 
573, 22 Ky.L. 1179. 

70 C.J. p 255 note 5. 

29. N.Y.—Redfield v. Redfield, 18 N. 
E. 373, 110 N.Y. 671, 2 Silv.A. 115. 

70 C.J. p 255 note 6. 

30. Ill.—Mires v. Laubenheimer, 111 
N.E. 106, 271 Ill. 296. 

70 C.J. p 255 note 7. 

31. Ky.—Hopkins’ Adm’r v. Faeber, 
5 S.W. 749, 86 Ky. 223, 9 Ky.L. 550. 

Mo.—Bieber's Adm'r v. Boeckman, 70 
Mo.App. 503. 

32. N.Y.—Croker v. New York Trust 
Co., 156 N.E. 81, 245 N.Y. 17. 

70 C.J. p 255 note 9. 

33. Wash.—Adams Marine Service, 
Inc. v. Fishel, 257 P.2d 203, 42 
Wash.2d 555. 

Stockholder and corporate officer 

Fact that former stockholder and 
president of corporation might be 
held liable in damages for trespass 
based on dredging operations con¬ 
ducted by corporation in reliance on 
oral contract to convey land, if de¬ 
fendant widow and executors of es¬ 
tate of deceased vendor should pre¬ 
vail in action by corporation for spe¬ 
cific performance of contract, did not 
make former stockholder and pres¬ 
ident of corporation a “party in in¬ 
terest” disqualified under statute to 
testify concerning transactions with 
deceased vendor. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, supra. 

34. Minn.—Pearson v. Bertelson, 69 
N.W.2d 621, 244 Minn. 224. 
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Balanced interest . A person is competent as a 
witness where, although he is interested in the sub¬ 
ject matter of the suit, his rights or liabilities will 
be the same whichever party succeeds. 35 

Effect on estate of deceased. Whether the es¬ 
tate of the deceased person gains or loses by the 
outcome of the case is immaterial in determining 
the competency of a witness to testify with re¬ 
spect to his interest. 36 

b. Particular Circumstances and Classes of Per¬ 
sons 

Whether a witness is competent or incompetent as 
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an interested person has been determined with respect to 
various circumstances and various classes of persons, 
such as executors and administrators, guardians, and 
persons making a contract for the benefit of a third 
person. 

Whether a witness is competent or incompetent 
to testify as to transactions or conversations with 
a deceased person, on the ground that the witness 
is an interested person within the statutory pro¬ 
hibition, depends on the circumstances of each case, 
the circumstances in various cases having been held 
sufficient, 37 or insufficient, 38 to show such an in¬ 
terest in a witness as to disqualify him. 

The competency of particular classes of persons 


35. Iowa.—Hicks v. Williams, 84 N. 
W. 935, 112 Iowa 691. 

70 C.J. p 258 note 25. 

36. N.T.—Brundige v. Bradley, 62 
N.E.2d 385, 294 N.T. 345. 

37. Ala.—Haywood v. Hollings¬ 
worth, 51 So.2d 674, 255 Ala. 453. 

Colo.—Lyons v. Egan, 132 P.2d 794, 
110 Colo. 227. 

Ill.—Mills v. Ehler, 95 N.E.2d 848, 
407 Ill. 602—Borman v. Oetzell, 46 
N.E.2d 914, 382 Ill. 110. 

In re Niehaus’ Estate, 94 N.E. 
2d 525, 345 Ill.App. 454—Winger v. 
Chicago City Bank & Trust Co., 60 
N.E.2d 560, 325 Ill.App. 459, revers¬ 
ed on other grounds 67 N.E. 2d 26 5, 
394 Ill. 94—Cutwright v. Preachers’ 
Aid Soc., 271 Ill.App. 168. 

Ky.—Farmers’ Exchange Bank of 
Millersburg v. Moffett, 75 SAV.2d 
1063, 256 Ky. 160. 

N.T.—Brundige v. Bradley, 62 N.E. 
2d 385, 294 N.T. 345. 

Bata v. Chase Safe Deposit Co., 
99 N.T.S.2d 535, affirmed Bata v. 
Bata, 108 N.T.S.2d 659, 279 App. 
Div. 182—In re Kellas’ Estate, 40 
N.T. S. 2d 655, affirmed 46 N.T.S. 
2d 884, 267 App.Div. 924, appeal 
denied 48 N.T.S.2d 686, 267 App. 
Div. 1006. 

Pa.—Stroud v. Harper, Com.Pl. f 67 
Montg.Co. 290, 65 Tork Leg.Rec. 
164. 

S.C.—Maxwell v. Epton, 181 S.E. 16, 
177 S.C. 184. 

Tex.—Hupp v. Hupp, Civ.App., 235 
S.W.2d 753, error refused no re¬ 
versible error. 

W.Va.—Tyler v. Reynolds, 197 S.E. 

735, 120 W.Va. 232. 

70 C.J. p 255 note 10. 

38. Colo.—In re Stepp's Estate, 75 
P.2d 146, 101 Colo. 506. 

Fla.—Fields v. Fields, 191 So. 512, 
140 Fla. 269. 

Ky.—Evans v. Payne, 258 S.W,2d 
919—Corbin Council No. 80, Junior 
Order, United Am. Mechanics v. 
Partin, 212 S.W.2d 312, 307 Ky. 
827—Proffitt v. Hardigree, 209 S. 
W.2d 496, 306 Ky. 843. 

Neb.—O'Neal v. First Trust Co. of 
Tork, 70 N.W.2d 466, 160 Neb. 469. 


N.T.—Pomerantz v. Sussman, 111 N. 
T.S.2d 911, 279 App.Div. 1019, 1024 
—In re Abwender’s Estate, 272 N. 
T.S. 569, 241 App.Div. 566. 

N.C.—Ollis v. Board of Education of 
Avery County, 187 S.E. 772, 210 
N.C. 489—Winborne v. McMahan, 
173 S.E. 278, 206 N.C. 30. 

Pa.—In re Furjanick's Estate, Orph., 
33 Wash.Co. 162. 

Tex.—Sanders v. Maxwell, Civ.App., 
265 S.W.2d 683. 

W.Va.—Dankmer v. City Ice & Fuel 
Co., 6 S.E.2d 771, 121 W.Va. 752. 

70 C.J. p 255 note 11. 

Witnesses held competent 

(1) One driving automobile at 
time of its collision with another 
automobile was competent witness on 
trial of action by his guest, who was 
asleep in automobile at such time, for 
resulting injuries, driver having no 
interest in judgment recovered by 
guest. 

Ill.—Martin v. Stransenback, 79 N.E. 
2d 825, 334 Ill.App. 624. 

(2) In action by administrator 
against owner of truck and truck 
driver, who was not served with 
process and who did not appear ex¬ 
cept as a witness for owner of truck, 
to recover for death of deceased mo¬ 
torist whose automobile collided with 
truck, truck driver was not a wit¬ 
ness “directly interested in the 
event” of the suit within meaning 
of dead man’s statute and was prop¬ 
erly permitted to testify for owner 
of truck concerning collision. 

Ill.—Sankey v. Interstate Dispatch, 
90 N.E.2d 265, 339 Ill.App. 420. 

(3) Wife of one of decedent’s sons 
was not incompetent under dead 
man's statute to testify as to conver¬ 
sations which she had overheard be¬ 
tween decedent and another son in 
support of other son’s prayer for 
reformation of deed which he had 
received from decedent, even though 
deed received by her husband from 
decedent was similar to one in pres¬ 
ent suit and she and her husband 
were defendants in a suit pending 
involving that deed. 
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Iowa.—Schmidt v. Schurke, 25 N.W. 

2d 876, 238 Iowa 121. 

(4) In action to partition realty 
conveyed to plaintiff’s deceased hus¬ 
band and others, wherein grantor’s 
guardian intervened claiming realty 
for his ward, woman who was caring 
for grantor and had been paid there¬ 
for to date, was not disqualified un¬ 
der dead man’s statute by reason of 
her interest in compensation for fu¬ 
ture care from testifying concerning 
statements of plaintiff’s decedents 
with reference to the deed. 

Iowa.—Gilmer v. Neuenswander, 28 

N.W.2d 43, 238 Iowa 502. 

(5) Vendor's promise without con¬ 
sideration to pay real estate agent 
stated sum on receipt of purchase 
price of realty did not disqualify 
latter as witness for vendor in lat¬ 
ter’s action against administrator 
of deceased purchaser’s estate for 
agreed consideration. 

Pa.—Shobert v. Brookville Bank & 

Trust Co., 200 A. 942, 132 Pa.Super. 

365. 

(6) Even though witness was in¬ 
debted to deceased at time of de¬ 
ceased’s death, witness was not with¬ 
in prohibition of deceased person’s 
statute and testimony of witness was 
properly admitted in suit by another 
person for specific performance of 
alleged agreement that if that per¬ 
son would move into deceased's home 
and remain with her each night for 
as long as she lived and remain in 
business, deceased would will him 
all her property. 

W.Va.—Gray v. Marino, 76 S.E.2d 

585, 138 W.Va. 585. 

(7) Where son sought to set aside 
mother’s deed to sister on ground 
that as to him conveyance was fraud¬ 
ulent and violative of agreement to 
leave property to son in considera¬ 
tion of his services, brother, who 
could not benefit by estate which 
would come from setting aside con¬ 
veyance, was a competent witness to 
prove existence of agreement. 

Fa.—Ziska v. Lerch, 38 A.2d 716, 155 

Pa.Super. 481. 
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in various circumstances as interested persons is 
discussed below in this section and infra §§ 171-185. 

Executors and administrators. In general, an 
executor or administrator is competent to testify 
to transactions and conversations with decedent, 39 
unless he has a certain, immediate, and vested in¬ 
terest in the result of the case, 40 as where he of¬ 
fers testimony in his own behalf and as to his own 
claim. 41 The fact that an executor or adminis¬ 
trator is entitled to statutory commissions as com¬ 
pensation for his services and that those fees may 
be enhanced by the result of the action will not 
disqualify him; 42 nor is he disqualified by the fact 
that he may be authorized to make additional rea¬ 
sonable charges for other services, 43 such as legal 
services. 44 

On the other hand, it has been held that an ex¬ 
ecutor or administrator is incompetent to testify 
in an action on behalf of his estate, even though he 
has no stake in the outcome, as where he has 
waived his commissions; 45 and an executor who 
has paid a claim has also been held to be an in¬ 
terested person so as to preclude his testimony with 
respect to personal transactions with decedent tend¬ 
ing to indicate the validity of the claim. 46 


Guardians . A guardian is ordinarily competent 
to testify about matters relating to conversations 
or transactions with a decedent as affecting his 
ward, 47 unless he has some direct interest in¬ 
volved. 48 

Contractor for benefit of third person. It has 
been said that the weight of authority holds that 
one entering into a contract for the benefit of a 
third person is not an incompetent witness to tes¬ 
tify with respect thereto in the beneficiary’s action 
against the estate of the deceased contractor, since 
he is without self-interest. 49 The competency of 
parties to a contract for the benefit of a third per¬ 
son under statutes requiring the interest of the wit¬ 
ness to be adverse to that of decedent is discussed 
infra § 201. 

Tenants in common . A surviving tenant in com¬ 
mon has been held to be prohibited from testifying 
to conversations with his deceased cotenant con¬ 
cerning his claim to the full title to the property 
involved. 60 

§ 171. - Relatives in General 

Mere relationship to a party or person interested in 
the event, whether by blood, marriage, or adoption, does 
not affect the competency of a witness, unless he is other- 


39. U.S.—Wilson v. Jefferson Stand¬ 
ard Life Ins. Co., D.C.Ky., 16 F. 
Supp. 200. 

Minn.—Exsted v. Exsted, 279 N.W. 

554, 202 Minn. 521, 117 A.L.R. 554. 
Okl.—Smith v. Bidpath, 251 P.2d 
1036, 207 Okl. 638. 

40. U.S.—Wilson v. Jefferson Stand¬ 
ard Life Ins. Co., D.C.Ky., 16 F. 
Supp. 200. 

Minn.—Exsted v. Exsted, 279 N.W. 

554, 202 Minn. 521, 117 A.L.R. 554. 
Representatives held incompetent 

(1) Executor who sought allow¬ 
ance of credit on note which he de¬ 
livered to maker, as against contest¬ 
ing residuary legatee, was “person 
interested in the event" and hence 
was incompetent to testify that 
shortly before her death testatrix 
told executor to give note back to 
maker on testatrix* death. 

N.V.—In re Green’s Estate, 288 N. 
Y.S. 249, 247 App.Div. 540. 

(2) In suit by executrix of de¬ 
ceased grantor’s estate to set aside 
deed on ground of mental incapacity 
of grantor, executrix who was also 
sole beneficiary under grantor’s will, 
being interested in outcome of suit 
affecting estate of deceased, was in¬ 
competent to testify as to her opin¬ 
ion, based on personal communica¬ 
tion, as to mental capacity of gran¬ 
tor. 

W.Va.—Jordan v. Cousins, 37 S.E.23 
890, 128 W.Va. 648. 


(3) In action, in trespass to try 
title and to impress parol trust on 
estate realty, by nieces against un¬ 
cle’s administratrix and other heirs 
and their assigns on ground that un¬ 
cle had used nieces’ funds to pur¬ 
chase the realty under alleged prom¬ 
ise to transfer title to them by deed 
or will, refusal to consider, on oth¬ 
er defendants* motion for summary 
judgment, testimony of administra¬ 
trix, who was mother of nieces, be¬ 
cause such testimony came within 
the dead man’s statute was proper 
in view of fact that administratrix’ 
interest was in fact allied with, or 
subverted to that of, the nieces. 

Tex.—Leach v. Cassity's Estate, Civ. 
App., 279 S.W.2d 630. 

41. N.J.—In re Haas’ Estate, 77 A2d 
523, 10 N.J.Super. 581. 

42. Ky.—Leitner’s Adm’r v. Grau- 
man, 177 S.W.2d 903, 297 Ky. 183. 

N.Y.—In re Bitterman’s Estate, 118 
N.Y.S.2d 859, 203 Misc. 796, affirm¬ 
ed 122 N.Y.S.2d 622, 281 App.Div. 
1024, appeal dismissed 115 N.E.2d 
434, 306 N.Y. 563. 

Contest of later will 

An executor of a prior will was not 
a “person interested" in the disal¬ 
lowance of a subsequent will within 
meaning of statute, so as to disqual¬ 
ify him from testifying to conversa¬ 
tions with the testator in proceed¬ 
ings contesting the later will, his 
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interest in possible fees not being 
certain or immediate. 

Minn.—In re Boese’s Estate, 7 N.W. 
2d 355, 213 Minn. 440. 

43. N.Y.—In re Bitterman’s Estate, 
118 N.Y.S.2d 859, 203 Misc. 796, 
affirmed 122 N.Y.S.2d 622, 281 App. 
Div. 1024, appeal dismissed 115 
N.E.2d 434, 306 N.Y. 563. 

44. Wis.—In re Williams* Will, 41 
N.W.2d 191, 256 Wis. 338. 

45. N.Y.—Mills v. Davis, 21 N.E. 68, 
113 N.Y. 243, 3 L.R.A. 394. 

In re Howe’s Estate, 23 N.Y.S. 
2d 139, 260 App.Div. 555, appeal 
denied 25 N.Y.S.2d 564, 261 App. 
Div. 847, appeal dismissed 33 N.E. 
2d 545, 285 N.Y. 611. 

46. N.Y.—In re Christie's Estate, 4 
N.Y.S.2d 484, 167 Misc. 484. 

47. Ky.—Jefferson Standard Life 
Ins. Co. of Greensboro, N. C. v. 
Hewlett, 210 S.W.2d 352, 307 Ky. 
171. 

Pa.—In re Gaston’s Estate, 62 A2d 
904, 361 Pa. 105. 

Holland v. Bushko, Com.Pl., 55 
Lack.Jur. 149. 

48. Iowa.—Linneman v. Kirchner, 
178 N.W. 899, 189 Iowa 336. 

70 C.J. p 255 note 10 [a]. 

49. Mo.—Temm v. Temm, 191 S.W. 
2d 629, 254 Mo. 814. 

50. Ala.—Markstein v. Schilleci, 61 
So.2d 75, 258 Ala. 68. 



97 C.J.S. 


WITNESSES § 171 


wise interested in the event of the suit; and the same Is 
true of relatives of the deceased or Incompetent person. 

While in some instances a relative of a party 
may be incompetent because of interest to testify 
as to conversations or transactions with a decedent 
or incompetent, 51 mere relationship to a party or 
a person interested in the event does not affect 


the competency of a witness testifying as to trans¬ 
actions or communications with deceased or incom¬ 
petent persons if the witness is not otherwise in¬ 
terested in the event of the suit; 52 and the rule is 
applicable to relatives by marriage or adoption as 
well as those of the blood 53 Hence, the fact that 
a person offered as a witness is a parent, 54 child, 55 


51. U.S.—Hayes v. TJ. S., D.C.W.Va., 
133 F.Supp. 450. 

Fla.—Fields v. Fields, 191 So. 827, 
140 Fla. 323. 

Ga.—Nalley Land & Investment Co. 
v. Merchants & Planters Bank, 199 
S.E. 815, 187 Ga. 142. 

Ill.—Borman v. Oetzell, 46 N.E. 2d 
914, 382 Ill. 110—Sharp v. Brad¬ 
shaw, 12 N.E.2d 1, 367 Ill. 526. 
Minn.—Noesen v. Minneapolis, St. P. 
& S. S. M. By. Co., 283 N.W. 246, 
204 Minn. 233. 

Fa.—Stevenson v. Titus, 2 A. 2d 853, 
332 Pa. 100. 

Yerger v. Guldin, Com.FI., 49 
Lanc.L.Rev. 21. 

Relative having 1 obligation of sup¬ 
port 

(1) Illegitimate child's grandmoth¬ 
er, to whom alleged father of child 
had allegedly promised to pay sum 
for support of child, was an incom¬ 
petent witness in child’s action to en¬ 
force such agreement against estate 
of deceased alleged father. 

N.Y.—Duncan v. Clarke, 125 N.E.2d 
569, 308 N.Y. 282. 

(2) Mother who was liable for 
child's support during infancy and 
who was party to the suit as next 
friend was incompetent to testify 
as to child’s paternity and trial court 
properly refused to permit her to 
name the father. 

W.Va.—Farley v. Farley, 68 S.E.2d 
353, 136 W.Va. 598. 

52. Ga.—Lankford v. Holton, 200 S. 
E. 243, 187 Ga. 94—Nalley Land & 
Investment Co. v. Merchants & 
Planters Bank, 199 S.E. 815, 187 
Ga. 142. 

Ky.—Cruce v. Dunlap, 192 S.W.2d 
475, 301 Ky. 600. 

Mich.—Beaupre v. Holzbaugh, 41 N. 
W.2d 338, 327 Mich. 101, 27 A.L.R. 
2d 532—Pietrantonio v. Tonn's Es¬ 
tate, 270 N.W. 777, 278 Mich. 535— 
Reichert v. Negaunee State Bank, 
254 N.W. 149, 266 Mich. 413. 
Neb.—Oft v. Ohrt, 260 N.W. 571, 128 
Neb. 848. 

N.Y.—In re Bluford's Estate, 108 N. 

Y.S.2d 742, 201 Misc. 138. 

Tenn.—Nashville Trust Co. v. Wil¬ 
liams, 15 Tenn.App. 445. 

Tex.—Corpus Juris cited in Rags¬ 
dale v. Ragsdale, 179 S.W.2d 291, 
294, 142 Tex. 476. 

Henneberger v. Sheahan, Civ. 
App., 278 S.W.2d 497, refused no 
reversible error. 

70 C.J. p 258 note 27. 


53. Ill.—Slape v. Fortner, 122 N.E. 
2d 57, 3 Ill.App.2d 339. 

Ky.—Cruce v. Dunlap, 192 S.W.2d 
475, 301 Ky. 600. 

Neb.—Oft v. Ohrt, 260 N.W. 571, 128 
Neb. 848. 

70 C.J. p 258 note 28. 

Adopted child 

Mich.—Reichert v. Negaunee State 
Bank, 254 N.W. 149, 266 Mich. 413. 

Father-in-law 

N.C.—Williams v. Young, 42 S.E.2d 
592, 227 N.C. 472. 

Son-in-law 

Mich.—Pietrantonio v. Tonn's Estate, 
270 N.W. 777, 278 Mich. 535. 
Wash.—Murante v. Rizzuto, 285 P.2d 
560, 46 Washed 800. 

W.Va—In re Fox’ Estate, 48 S.E.2d 
1, 131 W.Va 429, 7 A.L.R.2d 1— 
Keatley v. Hanna Chevrolet Co., 6 
S.E.2d 1, 121 W.Va 669. 

70 C.J. p 258 note 28 [&]. 

54. Ala—Phillips v. Frederick, 58 
So. 2d 584, 257 Ala 283—W. E. 
Belcher Lumber Co. v. Harrell, 41 
So.2d 385, 252 Ala 392. 

Ky.—Arnold v. Arnold’s Ex'x, 237 S. 
W.2d 58, 314 Ky. 734—Jefferson 
Standard Life Ins. Co. of Greens¬ 
boro, N. C. v. Hewlett, 210 S.W.2d 
352, 307 Ky. 171. 

Mo.—Lukas v. Hays, 283 S.W.2d 
561—Darnell v. Darnell, 174 S.W. 
2d 812, 149 A.L.R. 1125. 

N.Y.—Duncan v. Clarke, 125 N.E.2d 
569, 308 N.Y. 282. 

Chemical Bank & Trust Co. v. 
Gould, 134 N.Y.S.2d 631—Benson v. 
Hotel Onondaga Operating Co., 100 
N.Y.S.2d 805. 

N.C.—Walston v. Lowry, 192 S.E. 877, 
212 N.C. 23. 

Ohio.—Watzek v. Whetstone, App., 
40 N.E.2d 172. 

S.D.—Rhode v. Farup, 293 N.W. 632, 
67 S.D. 437. 

Tex.—Corpus Juris cited in. Ragsdale 
v. Ragsdale, 179 S.W.2d 291, 294, 
142 Tex. 476. 

Hayes v. Pennock, Civ.App., 192 
S.W.2d 169, refused no reversible 
error. 

70 C.J. p 258 note 29. 

Testimony as to adoption, by another 
In suit to establish plaintiff as the 
adoptive son of his grandparents, 
one of whom was deceased and the 
other insane where at time of trial 
plaintiff had obtained his majority, 
his natural parents were under no 
legal duty to support him, and had 
disclaimed all interest in any estate 
that plaintiff might possibly acquire 
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as an heir of adoptive parents, nat¬ 
ural parents’ testimony was not dis¬ 
qualified by statute prohibiting wit¬ 
nesses from testifying as to transac¬ 
tions with a decedent. 

Tex.—Garcia v. Quiroz, Civ.App., 228 
S.W.2d 953, refused no reversible 
error. 

Parent’s natural interest held no bar 
Fact that father of plaintiff’s at¬ 
torney had parent's natural desire 
that son succeed in action for plain¬ 
tiff’s service to deceased and that 
father participated in preparation of 
affidavits in support of plaintiff's 
claim against deceased's estate gave 
father no such interest in outcome 
of instant action as to disqualify fa¬ 
ther under dead man’s statute from 
testifying that deceased had stated 
to father an intention to compensate 
plaintiff, where such participation 
was merely accommodation to son 
and father had no interest in fees 
and was not employed in the action. 
Ky.—Morrison's Adm'r v. Redmon, 
287 S.W.2d 167. 

55. Ala.—Lindsey v. Thornton, 173 
So. 500, 234 Ala. 109. 

Ill.—Williams v. Garvin, 58 N.E. 2d 
870, 389 Ill. 169. 

Janisco v. First Nat. Bank of 
Lockport, 35 N.E.2d 828, 311 III. 
App. 296—Hughes v. Medendorp, 13 
N.E.2d 1015, 294 Ill.App. 424. 

Ind.—Wright v. McClarey, 17 N.E.2d 
848, 106 Ind.App. 47. 

Iowa.—Corpus Juris cited in Bell v. 
Pierschbacher, 62 N.W.2d 784, 790, 
245 Iowa 436—In re Stratman’s Es¬ 
tate, 1 N.W.2d 636, 231 Iowa 480. 
Ky.—Jefferson Standard Life Ins. Co. 
of Greensboro, N. C. v. Hewlett, 210 
S.W.2d 352, 307 Ky. 171—Cruce v. 
Dunlap, 192 S.W.2d 475, 301 Ky. 600 
—Scherzinger v. Scherzinger, 132 
S.W.2d 537, 280 Ky. 44. 

Mo.—Bick v. Mueller, 142 S.W.2d 
1021, 346 Mo. 746. 

Neb.—Nelson v. Nelson, 275 N.W. 
829, 133 Neb. 458. 

N.Y.—Shea v. Shea, 52 N.Y.S.2d 756, 
268 App.Div. 677, reversed on oth¬ 
er grounds 63 N.E.2d 113, 294 N.Y. 
909. 

Ohio.—Dor nan v. Yavorsky, App., 92 
N.E.2d 613. 

Tex.—Ragsdale v. Ragsdale, Civ.App., 
172 S.W.2d 381, affirmed 179 S.W. 
2d 291, 142 Tex. 476. 

Wash.—Walker v. Sieg, 161 P.2d 542, 
23 Washed 552. 

W.Va.—In re Fox' Estate, 48 S.E.2d 
1, 131 W.Va. 429, 7 A.L.R.2d 1. 

70 C.J. p 258 note 30, 
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or brother or sister 55 of one of the parties does 
not of itself show such interest as to disqualify 
the witness. 

Relatives of decedent or incompetent. Likewise, 
the mere fact that a witness is a relative of the 
deceased or incompetent person will not disqualify 
him for interest, 57 although in some instances, rel¬ 
atives of decedent have been held incompetent to 
testify to conversations or transactions with dece¬ 
dent on the ground of interest. 58 

The competency of heirs of decedent is discussed 
infra § 174. 


97 C.J.S. 

§ 172 . - Husband or Wife 

Whether the husband or wife of a party or interested 
person in an action is incompetent to testify therein as 
to a conversation or transaction with a decedent or in. 
competent, depends on the rule prevailing in the par¬ 
ticular jurisdiction. 

In some states the fact that the prospective wit¬ 
ness is the husband or wife of a party or inter¬ 
ested person or one who is otherwise barred from 
testifying as to a conversation or transaction with 
a decedent or incompetent, will render the witness 
incompetent, 59 although, of course, the spouse of 


56. Neb.—Craig v. Seebecker, 280 
N.W. 913, 135 Neb. 221—Williams 
v. Volz, 268 N.W. 300, 131 Neb. 
392—Oft v. Ohrt, 260 N.W. 571, 
128 Neb. 848. 

N.T.—In re Cooke’s Estate, 85 N.T. 

S.2d 104, 195 Misc. 468. 

Tex.—Crawford v. Ramsey, Civ.App., 
73 S.W.2d 1064. 

Wash.—Fleishbein v. Thorne, 74 P.2d 
880, 193 Wash. 65. 

70 C.J. p 259 note 31. 

Sister of sole legatee was a com¬ 
petent witness in favor of will, even 
though sole legatee would probably 
leave all her property to witness, 
especially where witness would ob¬ 
tain a one-third share if will were 
defeated. 

Miss.—Estes v. Estes, 27 So.2d 854, 
200 Miss. 541. 

Sister of executrix 

In proceeding to surcharge ex¬ 
ecutrix with amounts of checks to 
executrix personally, sister of ex¬ 
ecutrix was not a person interested 
in proceeds of estate and her evi¬ 
dence to show that checks were gift 
to executrix personally was admis¬ 
sible. 

N.T.—In re Avery’s Estate, 76 N.T. 
S.2d 790. 

57. Ill.—MeCaughan v. Boswell, 40 
N.E.2d 557, 313 Ill.App. 651—In re 
Gillen’s Estate, 6 N.E.2d 257, 288 
Ill.App. 436. 

Iowa.—Schmidt v. Schurke, 25 N.W. 

2d 876, 238 Iowa 121. 

Ky.—Fidelity & Casualty Co. of New 
Tork v. Downey, 143 S.W,2d 869, 
284 Ky. 72. 

Minn.—Noesen v. Minneapolis, St. P. 
& S. S. M. Ry. Co., 283 N.W. 246, 
204 Minn. 233. 

Ohio.—Dor nan v. Tavorsky, App., 92 
N.E.2d 613. 

Pa.—Glass v. Walters, 86 Pa.Dist. & 
Co. 295, 67 Tork Leg.Rec. 58. 

Utah.—Clark v. George, 234 P.2d 844, 
120 Utah 350. 

Wis.—Salmon v. First Nat. Bank of 
Madison, 294 N.W. 866, 237 Wis. 
153. 

70 C.J. p 259 note 32. 

Son who had no interest in fa¬ 
ther’s estate as heir, legatee, credi¬ 


tor, or otherwise was not prohibited 
by dead man*® statute from testify¬ 
ing in support of claims with re¬ 
spect to loans and advances made by 
claimant to father at his request 
for his benefit. 

Minn._In re Arnt's Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

Brother-in-law 

NY_In re McCulloch’s Will, 189 

N.E. 473, 263 N.T. 408, 91 A.L.R. 
1440, reargument denied 191 N.E. 
583, 264 N.T. 598. 

Identification of document by daugh¬ 
ter 

In action between grantee in a 
deed from one since deceased and a 
devisee under deceased’s will involv¬ 
ing delivery of deed, letters written 
by deceased to grantee were admissi¬ 
ble when foundation therefor was 
laid by evidence of grantee’s daugh¬ 
ter, since the statute precluding evi¬ 
dence of transactions with deceased 
has no application where the trans¬ 
action is shown by evidence other 
than that of one having a direct 
legal interest in the result of the 
suit. 

Neb._ Owens v. Reed, 4 N.W.2d 914, 

141 Neb. 796. 

58. Iowa.—In re Smith’s Estate, 36 
N.W.2d 815, 240 Iowa 499, 8 A.L.R. 
2d 640. 

Ky.—Wilson v. St. Clair, 286 S.W.2d 
554. 

58. U.S.—'Hayes v. U. S., D.C.W.Va., 
133 F.Supp. 450. 

Ky.—Witt v. Neal, 282 S.W.2d 330— 
Gardner’s Adm’r v. Dale, 219 S.W. 
2d 40, 309 Ky. 869—Denney's 

Adm’r v. Albright, 183 S.W.2d 937, 
298 Ky. 696—Conley v. Coburn, 179 
S.W.2d 668, 297 Ky. 292—Truitt 
v. Truitt’s Adm'r, 162 S.W.2d 31, 
290 Ky. 632, 140 A.L.R. 1127— 
Pritchard v. Harvey, 113 S.W.2d 
1 865, 272 Ky. 58. 

Pa,—Jenne v. Kennedy, 109 A.2d 307, 
379 Pa. 555—Goldberg v. Wine, 192 
A. 252, 326 Pa. 335—Weaver v. 
Welsh, 191 A. 3, 325 Pa. 571. 

In re Fletcher’s Estate, Orph., 
45 Pa.Dist. & Co. 673—In re Zim¬ 
merman’s Estate, 35 Pa.Dist. & 

I Co. 209. 


Market Street Trust Co. v. Ben- 
nethum, Com.Pl., 64 Dauph.Co. 131, 
affirmed 97 A.2d 836, 374 Pa. 273— 
In re Wolfley’s Estate, Orph., 60 
Dauph.Co. 81—Sampson v. An¬ 
drews, Com.Pl., 35 Del.Co. 235— 
In re Stichler’s Estate, Orph., 35 
Del.Co. 55—In re Ickler’s Estate, 
Orph., 34 Del.Co. 538—Schwarz v. 
Keighler, Com.Pl., 31 Del.Co. 251— 
In re Leube’s Estate, Orph., 36 
Erie Co. 133—Terger v. Guldin, 
Com.Pl., 49 Lane.L.Rev. 21—In re 
Starkey’s Estate, Orph., 48 Lane. 
L.Rev. 291—Keiper v. Cortright, 
Com. PL, 11 Monroe L.R. 57—In 
re Campbell’s Estate, Orph., 25 
Northumb.Leg.J. 101. 

W.Va.—'Kuhn v. Shreeve, 89 S.E.2d 
685—Sperry v. Clark, 13 S.E.2d 
404, 123 W.Va. 90—Ebert v. Ebert, 
200 S.E. 831, 120 W.Va. 722—New- 
house v. England, 191 S.E. 525, 
118 W.Va. 649. 

70 C.J. p 259 note 33. 

Recovery as substantial benefit to 
spouse 

In suit to settle deceased father's 
estate, wherein son sought to es¬ 
tablish a contract under which son 
was to render services and manage 
father's farms in return for payment 
of certain sum, deferred until fa¬ 
ther’s death, approximating fourteen 
thousand and five hundred dollars, 
recovery by son of so large a sum of 
money would naturally result in 
substantial benefit to his wife and 
accordingly her interest in recovery 
was such as to disqualify her as a 
witness concerning statements of 
her deceased father-in-law on which 
statements the claim of the express 
contract rested exclusively. 

Ky.—Johnson's Adm’r v. Johnson, 
244 S.W.2d 969. 

In Illinois 

(1) Where one spouse is incom¬ 
petent by reason of interest to testi¬ 
fy for himself or herself, the other 
spouse is ordinarily held to be in¬ 
competent by reason of the rela¬ 
tionship. 

Ill.—Heineman v. Hermann, 52 N.E. 
2d 263, 385 Ill. 191—Peters v. 

Peters, 33 N.E.2d 425, 376 Ill. 237. 
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one not interested in the event is not disqualified 
because of the relationship. 60 A witness who is 
incompetent to testify by reason of being the spouse 
of an interested party, is likewise incompetent to 
testify as a witness for a coparty who is equally 
interested, 61 although the witness may become com¬ 
petent to testify for the coparty where the spouse 
of the witness has been completely and finally elim¬ 
inated from the case. 62 While in some of these 
jurisdictions, the disqualification of a witness by 
reason of the incompetency of the spouse of the 
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witness continues even after the dissolution of the 
marriage by death or divorce, 63 it is also the rule 
that the incompetency of a witness by reason of 
his marriage is removed by the divorce. 64 

In other states the husband or wife of a party 
is held not to have such a direct and certain in¬ 
terest in the result of the suit as to be incompe¬ 
tent as a witness, 65 particularly where the interest 
involved is the separate property of the other 
spouse, 66 unless, of course, the witness has a per- 


In re Isaacs’ Estate, 74 N.E.2d 
65, 332 IlI.App. 137—Hann v. 

Brooks, 73 N.E.2d 624, 331 IlI.App. 
535—De May v. Brew, 29 N.E. 2d 
114, 306 IlI.App. 505—Hughes v. 
Medendorp, 13 N.E.2d 1015, 294 
IlI.App. 424. 

70 C.J. p 259 note 33 [d]. 

(2) However, fact that witness 
might have an inchoate right of 
dower if title to property of de¬ 
ceased was found to be in spouse 
would not give witness such an in¬ 
terest in result of suit as to render 
witness incompetent as a party in 
interest under the dead man’s stat¬ 
ute. 

Ill.—Greenwood v. Commercial Nat. 
Bank of Peoria, 130 N.E.2d 753, 
7 Ill. 2d 436—Heineman v. Her¬ 
mann, 52 N.E.2d 263, 385 Ill. 191. 

60. W.Va.—Kuhn v. Shreeve, 89 S. 
E.2d 685. 

70 C.J. p 259 note 34. 

61. W.Va.—Kuhn v. Shreeve, supra. 

62. W.Va.—Kuhn v. Shreeve, supra. 

63. Ill.—Heineman v. Hermann, 52 
N.E.2d 263, 385 Ill. 191. 

Hann v. Brooks, 73 N.E.2d 624, 
331 IlI.App. 535. 

64. Pa.—In re Goldstein’s Estate, 
119 A.2d 278, 384 Pa. 1. 

In re Leppold’s Estate, 20 A.2d 
827, 145 Pa.Super. 60. 

65. Ala.—Lindsey v. Thornton, 173 
So, 500, 234 Ala. 109—American 
Surety Co. of New York v. O’Hara, 
169 So. 229, 232 Ala. 616. 

Ariz.—Murillo v. Hernandez, 281 P. 
2d 786, 79 Ariz. 1. 

Ark.—Meers v. Potter, 188 S.W.2d 
500, 208 Ark. 965—Smart v. Owen, 
187 S.W.2d 312, 208 Ark. 662. 

Fla.—Farrington v. Richardson, 16 
So.2d 158, 153 Fla. 907. 

Ga.—Lankford v. Holton, 200 S.E. 
243, 187 Ga. 94. 

Fortner v. McCorkle, 50 S.E. 2d 
250, 78 Ga.App. 76. 

Mo.—Bick v. Mueller, 142 S.W.2d 
1021, 346 Mo. 746. 

Vosburg v. Smith, App., 272 S. 
W.2d 297. 

N.H.—Broderick v. Blaisdell, 88 A.2d 
174, 97 N.H. 338. 

N.J.—Trust Co. of New Jersey v. 


Farawell, 11 A2d 98, 127 N.J.Eq. 
45. 

Ohio.—Ayres v. Cook, App., 46 N.E. 
2d 629, affirmed 43 N.E.2d 287, 140 
Ohio St. 281—Wright v. Utzinger, 
App., 43 N.E.2d 649. 

Okl.—Shelden v. Shinn, 239 P.2d 
803, 206 Okl. 69. 

S.C.—Riddle v. George, 187 S.E. 524, 
181 S.C. 360. 

Tenn.—Nashville Trust Co. v. Wil¬ 
liams, 15 Tenn. App. 445. 

Utah.—Burnham v. Eschler, 208 P.2d 
96, 116 Utah 61. 

Wis.—Carl sen v. Hardware Mut. 
Cas. Co., 39 N.W.2d 442, 255 Wis. 
407. 

70 C.J. p 259 note 35. 

In Kansas 

(1) Provided the person qualify¬ 
ing as a witness took no part in the 
conversation between deceased and 
the other spouse he or she is not 
incompetent to testify as to such 
conversations or transactions with 
deceased, even though the other 
spouse is incompetent under a stat¬ 
ute providing that “no person shall 
be allowed to testify in his own be¬ 
half in respect to any transaction or 
communication had personally by 
such party with a deceased person,” 
since such statute is to be strictly 
construed. 

Kan.—Bertholf v. Cornel, 294 P. 673, 
132 Kan. 122. 

70 C.J. p 259 note 35 [b] (1). 

(2) In an action by one to whom 
decedent had contracted to leave his 
property, plaintiff’s spouse, not a 
party to the action, is a competent 
witness to prove the alleged con¬ 
tract. 

Kan.—In re Good's Estate, 266 P.2d 
719, 175 Kan. 576—Popp v. Wil¬ 
helm, 96 P.2d 620, 150 Kan. 753. 

70 C.J. p 259 note 35 [b] (2). 

(3) Where decedent gave certain 
property to both spouses, the spouse 
of the party bringing the suit is 
not competent to testify as to the 
circumstances of such gift, under 
the statutory rule which closes the 
mouth of a party to a transaction 
with a deceased person where the 
adverse party is the administrator. 
Kan.—McCrum v. Whitaker, 61 P.2d 

909, 144 Kan. 469. 
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In Missouri 

(1) In general the rule stated in 
the text applies. 

Mo.—Bick v. Mueller, 142 S.W.2d 
1021, 346 Mo. 746. 

70 C.J. p 259 note 35 [c]. 

(2) Under statute providing that 
in actions where one of the original 
parties to the contract or cause of 
action is dead or insane the other 
party to such contract or cause of 
action may not testify, and where 
an executor or administrator is a 
party the other party shall not be ad¬ 
mitted to testify in his own favor, 
a husband or a wife, who is not a 
party to the contract or cause of 
action, or to the proceeding, is not 
rendered incompetent to testify as 
to transactions with a deceased per¬ 
son because the other is a party in 
interest and disqualified. 

Mo.—Slagle v. Callaway, 64 S.W.2d 
923, 333 Mo. 1055, 90 A-L.R. 1366. 

Cantrell v. Sheppard, App., 247 
S.W.2d 872—Zorensky v. Wellston 
Clothing Co., App., 223 S.W.2d 
851—In re Stem’s Estate, App., 
177 S.W.2d 678—English v. Evans, 
App., 157 S.W.2d 793—Mollett v. 
Beckman, App., 78 S.W.2d 886. 

70 C.J. p 259 note 35 [c] (2). 

(3) In son-in-law’s action against 
estate to recover for reasonable 
value of services to deceased, where 
his wife testified that there was 
agreement by deceased and son-in- 
law that deceased would leave prop¬ 
erty to son-in-law and wife in ex¬ 
change for care, evidence was suffi¬ 
cient to justify finding that agree¬ 
ment sued on was a several one 
between son-in-law and deceased, 
and wife was a competent witness. 
Mo.—Ashley v. Williams, 281 S.W. 

2d 875. 

66. Cal.—Mitchell v. Tibbetts, 280 
P.2d 860, 131 C.A.2d 480. 

Husband’s right to recover for joint 
services 

Where husband and wife both 
furnished services to decedent and 
there was nothing to warrant an 
inference that wife considered her¬ 
self entitled to separate payment for 
her services, wife was not “inter¬ 
ested” in the event of suit by hus¬ 
band against decedent’s administra- 
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sonal interest, 67 or is acting* as the agent in a ju¬ 
risdiction where the agency relation would be a 
disqualification. 68 While it has been held that 
where a husband and wife are both seeking to es¬ 
tablish claims based on the same or a similar trans¬ 
action or contract against the decedent’s estate nei¬ 
ther is a competent witness for the other, since each 
is interested in the result of the trial, 69 it has also 
been held that where a husband and wife bring 
separate actions against the estate to enforce inde¬ 


pendent rights based on the same or a similar con¬ 
tract or transaction, the dead man’s statute does not 
preclude each plaintiff from being a competent 
witness in the action brought by the other concern¬ 
ing events as to which the intestate might have 
testified if living. 70 

In still other states the husband or wife of a 
party may be competent or incompetent according 
to the nature and subject matter of the action. 7 * 


tor In husband's own common-law 
right to recover for joint services 
rendered by husband and wife and 
was competent to testify as to con¬ 
versation with decedent and husband 
out of which contract for services 
allegedly arose. 

Fla.—Farrington v. Richardson, 16 
So.2d 158, 153 Fla. 907. 

67. Ga.—Kitchens v. Pool, 91 S.E. 
81, 146 Ga. 229. 

N.H.—Broderick v. Blaisdell, 88 A.2d 
174, 97 N.H. 338. 

Promise to give realty to husband 
and wife 

Husband of one suing her father 
and administrator of her deceased 
mother's estate for specific perform¬ 
ance of parents' alleged oral con¬ 
tracts to convey realty to plaintiff 
and her husband was incompetent, 
as person directly interested in 
event of action, to testify as to 
decedent's statements in conversa¬ 
tions wherein father promised to 
give realty to plaintiff and husband 
if they would move thereto and help 
take care of mother. 

Utah.—Clark v. George, 234 P.2d 
844, 120 Utah. 350. 

Interest in homestead 

In unlawful entry and detainer 
action by personal representative of 
deceased mortgagee who had fore¬ 
closed trust deed mortgagor’s wife 
was incompetent to testify that land 
involved was homestead, since wife 
would have an interest in the home¬ 
stead and a right to live on it and 
to have her support therefrom. 
Miss.—Gee v. Rimmer, 195 So. 342, 
188 Miss. 460. 

68. Ga.—Sikes v. Sikes, 133 S.E. 
239, 162 Ga. 302. 

70 C.J. p 260 note 37. 

69. Ala.—Box v. Box, 24 So.2d 28, 
247 Ala. 291. 

70. N.H.—Broderick v. Blaisdell, 88 
A.2d 174, 97 N.H. 338. 

S.C.—Riddle v. George, 187 S.E. 524, 
181 S.C. 360. 

Claim designated as joint claim 
In proceeding by husband and 
wife against decedent's estate to 
recover for services rendered to 
decedent during his lifetime, where 
claim was designated as joint claim, 
but as developed, consisted of sepa¬ 
rate claims by each spouse, although 


husband and wife might he inter¬ 
ested in each other’s claim, statute 
relating to incompetency of witness¬ 
es in actions by or against execu¬ 
tors, administrators, etc., did not 
make the testimony of each on the 
other’s claim incompetent. 

Ark.—Bush v. Evans, 236 S.W.2d 
1013, 218 Ark. 470. 

71. In Iowa 

(1) Under Code 1946, § 622.4, pro¬ 
viding that "no party to any action 
or proceeding, nor any person inter¬ 
ested in the event thereof 

and no husband or wife of any said 
party or person, shall be examined 
as a witness in regard to any per¬ 
sonal transaction or communication 
between such witness" and a de¬ 
ceased person or lunatic, etc., the 
spouse of an interested party who is 
himself or herself a party to the 
transaction is incompetent to tes¬ 
tify thereto. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822. 

70 C.J. p 260 note 38 [a]. 

(2) Statute applies to disqualify 
a witness from testifying in an 
action by the spouse of the witness 
against decedent's executor, admin¬ 
istrator, heir at law, next of kin, 
and others; and applies in an action 
against decedent’s surviving spouse, 
such spouse being decedent’s "next 
of kin." 

Iowa.—Boyles v. Cora, supra. 

(3) However, the above statute 
expressly refers to a transaction 
between the witness and deceased; 
hence, if the witness took no part 
in the transaction between decedent 
and the witness' spouse, such wit¬ 
ness is not disqualified from testi¬ 
fying thereto; and a party’s spouse 
may testify to conversations over¬ 
heard in which the witness did not 
participate. 

Iowa.—Griffith v. Portlock, 7 NW.2d 
199, 233 Iowa 492—Gardner v. 

Marquis, 275 N.W. 493, 224 Iowa 
458—First Nat. Bank v. Adams, 
266 N.W. 484. 

70 C.J. p 260 note 38 [a] (2). 

m Michigan 

(1) Under the code provision, § 
617.65 of the Compiled Laws of 1948, 
providing that "when a suit is pros¬ 
ecuted or defended by the heirs or 
representatives of a decedent, the 

616 


opposite party, if examined as a 
witness in his own behalf, may not 
testify as to matters which, if true, 
must have been equally within the 
knowledge of the deceased person," 
the competency of party's spouse to 
testify under the dead man's statute 
is tested by whether he or she has 
a direct pecuniary interest in sub¬ 
ject matter of litigation before the 
court so as to constitute the witness 
at that time an "opposite party" to 
estate of deceased. 

Mich.—Beaupre v. Holzbaugh, 41 N. 

W.2d 338, 327 Mich. 101, 27 AL. 

R.2d 532. 

70 C.J. p 260 note 38 [b]. 

(2) In a daughter’s suit against 
her deceased mother’s administrator 
and heirs for specific performance of 
an oral agreement to convey realty, 
daughter's husband did not have 
such an interest that he was barred 
from testifying as an opposite party 
to matters equally within mother’s 
knowledge. 

Mich.—Mayes v. Central Trust Co„ 

279 N.W. 923, 284 Mich. 504. 

(3) In action to collect on a note 
from deceased’s estate, testimony of 
plaintiff's husband that plaintiff 
gave deceased a three hundred dol¬ 
lar credit on note when deceased 
conferred a favor on husband, when 
note was that of wife and she alone 
was suing on it, did not create in 
husband a direct pecuniary "inter¬ 
est" in litigation so as to bar his 
testimony, under the dead man's 
statute, as an "opposite party" testi¬ 
fying to transaction equally within 
knowledge of deceased; nor did it 
constitute husband an agent of 
plaintiff so as to bar his testimony, 
under the dead man’s statute. 

Mich.—Beaupre v, Holzbaugh, supra. 

(4) Under various other circum¬ 
stances the testimony of a spouse of 
a party has been held admissible un¬ 
der the statute. 

Mich.—Fojtik v. Lawson, 6 N.W. 2d 

895, 303 Mich. 568—Salsbury v. 

Sackrider, 280 N.W. 926, 284 Mich. 

493. 

70 C.J. p 260 note 38 [b] (5). 

(5) In a suit concerning land be¬ 
longing to, or claimed by, the hus¬ 
band, the wife is incompetent be¬ 
cause of homestead and dower In¬ 
terests. 
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§ 173. - Widow or Widower 

Neither a widow, nor a widower, is, merely as such, 
so interested in the result of a suit in which the estate 


of the deceased spouse is concerned as to be incompetent 
as a witness therein. 

A widow is not, merely as such, so interested in 


Mich.—Speaker v. Speaker, 277 N.W. 
879, 283 Mich. 184—Schulz v. Stef- 
fey, 266 N.W. 399, 275 Mich. 409. 

70 C.J. p 260 note 38 [b] (4). 

(6) Under various other circum¬ 
stances the testimony of a spouse 
of one of the parties has been held 
inadmissible under the statute. 

Mich.—Beardsley v. Beardsley, 25 N. 

W.2d 205, 316 Mich. 303. 

70 C.J. p 260 note 38 [b] (2), (3), 

( 6 ). 

Xn. Minnesota 

(1) Under a statute providing 
that “it shall not be competent for 
any party to an action, or any per¬ 
son interested in the event thereof, 
to give evidence therein of or con¬ 
cerning any conversation with, or 
admission of, a deceased or insane 
party or person relative to any mat¬ 
ter at issue between the parties,” 
the testimony of a spouse is ordinar¬ 
ily admissible unless it is shown 
that the witness has a direct, pe¬ 
cuniary interest in the outcome of 
the litigation. 

Minn.—Chard v. Darlington, 68 N. 
W.2d 405, 243 Minn. 489—Johnson 
v. Whitney, 14 N.W.2d 765, 217 
Minn. 468. 

70 C.J. p 260 note 38 [c]. 

(2) In action to cancel a deed 
executed by plaintiff to her sons, 
whether son’s wife who had been 
made a party defendant ceased to be 
a party by failing to answer and 
thereby qualified herself under stat¬ 
ute to testify as to conversations 
with deceased relative to the deed, 
she had such an “interest” in the 
event of the action to which her 
husband was a party as to disquali¬ 
fy her from testifying. 

Minn.—Cocker v. Cocker, 10 N.W.2d 
734, 215 Minn. 565. 

(3) However, the wife of a party 
to an action, by virtue of her incho¬ 
ate statutory interest in lands of 
her husband, is a “person interested 
in event” of action and is not compe¬ 
tent to give evidence of, or concern¬ 
ing any conversation with, a dece¬ 
dent relating to any matter at issue 
between parties with respect to such 
lands. 

Minn.—In re Eklund’s Estate, 47 N. 
W.2d 422, 233 Minn. 519. 

Xn Nebraska 

(1) In general, the spouse of a 
party is a competent witness in an 
action by or against such party in¬ 
volving money or personal property. 
Neb.—O’Neal v. First Trust Co. of 
York, 70 N.W. 2d 466, 160 Neb. 
469—In re Jelinek’s Estate, 20 N. 
W.2d 325, 146 Neb. 452—Wilkins 


v. Skoglund, 256 N.W. 31, 127 Neb. 
589. 

70 C.J. p 260 note 38 [d] (1). 

(2) However, it is otherwise in 
the case of actions involving real 
property, since the inchoate estate 
of dower to which the wife may 
become or is entitled, or the interest 
which the husband has in his wife’s 
real estate, is such a direct legal 
interest as will render the husband 
or wife incompetent as a witness. 
Neb.—Garner v. McCrea, 23 N.W.2d 

731, 147 Neb. 541—Oft v. Ohrt, 260 
N.W. 571, 128 Neb. 848. 

70 C.J. p 260 note 38 [d] (2), (3), (4). 

(3) In suit against estate to have 
trust declared for improvements 
placed on realty and to recover value 
thereof, plaintiff’s wife was held 
competent to testify with respect to 
transactions or conversations with 
deceased, since wife had no direct le¬ 
gal interest in result of suit. 

Neb.—Bratt v. Wishart, 257 N.W. 

258, 127 Neb. 836. 

In New York 

(1) Husband or wife of a party to 
an action involving personalty or in 
which a money recovery is sought by 
or against such party is not ordi¬ 
narily so interested as to be incompe¬ 
tent to testify therein as a “person 
interested in the event” within the 
meaning of the dead man’s statute, 
although the interest of the witness 
may be considered in weighing the 
testimony. 

N.Y.—In re Manchester’s Estate, 110 
N.Y.S.2d 107, 279 App.Div. 254- 
Shea v. Shea, 52 N.Y.S.2d 756, 268 
App.Div. 677, reversed on other 
grounds 63 N.E.2d 113, 294 N.Y. 
909—Tracy v. Danzinger, 3 N.Y.S. 
2d 24, 253 App.Div. 418, affirmed 
Tracy v. Danziger, 18 N.E.2d 311, 
279 N.Y. 679—Walsh v. Herrick, 
289 N.Y.S. 42, 248 App.Div. 799. 

In re Taylor’s Estate, 132 N.Y.S. 
2d 686, 206 Misc. 69—In re Blu- 
ford’s Estate, 108 N.Y.S.2d 742, 
201 Misc. 138—In re Gramm’s Es¬ 
tate, 284 N.Y.S. 462, 157 Misc. 676, 
reversed on other grounds 288 N. 
Y.S. 180, 248 App.Div. 177, af¬ 

firmed 6 N.E.2d 605, 273 N.Y. 514. 

In re Corn's Estate, 141 N.Y.S. 
2d 16—In re Finnegan’s Estate, 
109 N.Y.S.2d 210—In re Pierce’s 
Will, 61 N.Y.S.2d 469, affirmed In 
re Callaway, 67 N.Y.S.2d 383, 271 
App.Div. 934, appeal denied 69 N. 
Y.S.2d 342, 271 App.Div. 1017- 

In re Katz’ Will, 49 N.Y.S.2d 604, 
appeal dismissed 79 N.Y.S.2d 516, 
modified on other grounds 83 N.Y. 
S.2d 850. 

70 C.J. p 260 note 38 [e]. 

(2) A husband has no such pres¬ 
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ent, certain, and direct interest in 
his wife’s land as renders him in¬ 
competent in an action by or against 
the wife concerning her land. 

N.Y.—Herrmann v. Jorgenson, 189 

N.E. 449, 263 N.Y. 348, reargument 

denied 191 N.E. 549, 264 N.Y. 529. 
70 C.J. p 260 note 38 fe] (1). 

(3) However, a wife’s inchoate 
right of dower is such an interest as 
disqualifies her in an action concern¬ 
ing land belonging to, or claimed by, 
her husband. 

N.Y.—In re Enos’ Will, 187 N.Y.S. 

756, 196 App.Div. 131. 

70 C.J. p 260 note 38 [e] (9). 

(4) Where defendant’s wife got 
all his earnings as well as money 
deposited with defendant by de¬ 
ceased, wife’s present vested inter¬ 
est rendered her incompetent to tes¬ 
tify to repayment to deceased. 

N.Y.—Machowiak v. Sek, 13 N.Y.S. 

2d 910. 

(5) In proceeding by son to com¬ 
pel executor of estate of his de¬ 
ceased mother to deliver deed to him 
pursuant to oral agreement entered 
into between son and mother, son’s 
wife was competent to testify. 

N.Y.—In re Turk’s Estate, 22 N.Y.S. 

2d 4. 

(6) A husband who was jointly 
liable with wife and was a defend¬ 
ant with her in action on notes by 
payee’s administratrix was dis¬ 
qualified, under statute disqualifying 
witnesses to transactions with dece¬ 
dents, from testifying in action on 
notes against wife on ground that he 
was “interested in the event” of the 
action, where judgment in her favor 
would have been competent evidence 
in action against both of them to 
establish a release of liability. 

N.Y.—Jacobellis v. Wilson, 43 N.Y. 

S.2d 231. 

Xel North Carolina 

(1) Husband or wife of a party to 
an action concerned only with money 
or personalty does not have such a 
direct, legal or pecuniary interest in 
the action as to be incompetent to 
testify under the dead man’s statute. 
N.O.—Allen v. Allen, 195 S.E. 801, 

213 N.C. 264—Price v. Askins, 194 

S.E. 284, 212 N.C. 583—Burton v. 

Styers, 186 S.E. 248, 210 N.C. 230— 

Vannoy v. Green, 173 S.E. 275, 206 

N.C. 80. 

70 C.J. p 260 note 38 Cf] (2), (3). 

(2) In husband’s action for serv¬ 
ices rendered intestate on alleged 
special oral contract to convey spe¬ 
cific real property as compensation 
for services rendered, or, in the 
alternative, on a quantum meruit 
basis, defendant’s general denial, be¬ 
ing in effect a plea of the statute of 
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the result of a suit in which the 
ceased husband is concerned, but 

frauds, barred recovery on the spe¬ 
cial oral contract, and hence plain¬ 
tiff was required to recover for 
services on quantum meruit, and 
the real property and any inchoate 
right the wife might have in recov¬ 
ery of it was eliminated, so that the 
wife was competent to testify in 
support of her husband’s action, 
since she was not a “person inter¬ 
ested in the event” of the action. 
N.C.—Price v. Askins, supra. 

■ (3) In spouses’ separate actions, 
tried together by consent, for per¬ 
sonal services rendered decedent, 
testimony of each spouse as to 
services he or she saw the other 
render to decedent and as to decla¬ 
rations of decedent made in hearing 
of witness was properly admitted in 
behalf of the other spouse over ob¬ 
jection that testimony that spouses 
had previously been separately em¬ 
ployed and that their earnings were 
placed in common fund showed part¬ 
nership relation between them, mak¬ 
ing each spouse “person interested 
in the event.” 

N.C.—Burton v. Styers, supra. 

(4) However, neither a husband 
nor a wife may testify in an action 
involving the real property rights of 
the other party, because the wife is 
entitled to an inchoate right of dow¬ 
er in the realty of the husband and 
the husband has the right of curtesy 
in the real property of the wife. 

N.C.—Turlington v. Neighbors, 24 

S.E.2d 64S, 222 N.C. 694. 

70 C.J. p 260 note 38 [f] (1). 

(5) Nevertheless, in action to set 
aside decedent's deed to witness' 
wife subject to life estate in dece¬ 
dent, witness was competent to tes¬ 
tify to what was said and done by 
decedent and others in witness' 
presence concerning deeds and their 
execution, since witness had no in¬ 
terest or title in the land involved 
since he had no curtesy therein 
where his wife had died befor termi¬ 
nation of life estate and witness' 
son was sole owner of the land. 

N.Y.—Turlington v. Neighbors, su¬ 
pra. 

In South Dakota 

Where the property involved is 
not the homestead of the contestant 
or her husband, her husband is, 
under the statute relating to actions 
by or against executors or adminis¬ 
trators and the competency of wit¬ 
nesses as to transactions with, or 
statements by, deceased, a compe¬ 
tent witness as to the undue influ¬ 
ence exerted over the testatrix. 

S.D.—Ekern v. Erickson, 157 N.W. 

1062, 37 S.D. 300. 

In Texas 

(1) A husband or wife is not dis¬ 
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estate of her de- not a party, as to be incompetent as a witness there¬ 
to which she is. in; 72 but she may be disqualified by reason of 


qualified as a witness unless he or 
she is a necessary, proper, or actual 
party even though the other spouse 
is a party to the suit. 

Tex.—Drane v. Jefferson Standard 
Life Ins. Co., Civ.App., 146 S.W.2d 
526, modified on other grounds 161 
S.W.2d 1057, 139 Tex. 101. 

70 C.J. p 260 note 38 [h]. 

(2) Under Vernon’s Ann.Civ.St. 
art. 3716, providing that “in actions 
by or against executors, administra¬ 
tors, or guardians, in which judg¬ 
ment may be rendered for or against 
them as such, neither party shall be 
allowed to testify against the others 
as to any transaction with, or state¬ 
ment by, the testator, intestate, or 
ward, unless called to testify thereto 
by the opposite party,” the husband 
of a party to such an action is in¬ 
competent to testify therein, on the 
theory that he has some interest in 
her property, even though it is her 
separate estate, and is a proper and 
necessary party to the action, and 
cannot avoid the disqualification by 
his failure to be joined therein. 

Tex.—Apel v. .Gallagher, Civ.App., 

278 S.W.2d 527, refused no reversi¬ 
ble error—Ridgeway v. Keene, Civ. 
App., 225 S.W.2d 647, error refused 
no reversible error—Garcia v. Ga¬ 
lindo, Civ.App, 189 S.W.2d 12, 
error refused—Krause v. Krause, 
Civ.App, 186 S.W.2d 106, refused 
for want of merit—Potier v. Cook, 
Civ.App, 158 S.W.2d 582, error 
refused—Davis v. Roach, Civ.App, 
138 S.W.2d 268, error dismissed, 
judgment correct. 

(3) Thus, entries in a book kept 
by husband of transactions between 
him and deceased were held inad¬ 
missible as being transactions with 
decedent within statute. 

Tex.—Finley v. Pafford, Civ.App, 
104 S.W.2d 163, error dismissed. 

(4) However, the rule does not 
apply to disqualify a wife from 
testifying in an action in which her 
husband is a party claiming as an 
heir or beneficiary of decedent, be¬ 
cause the status of the wife with 
respect to the husband's separate 
property is different, the wife hav¬ 
ing only a potential interest. 

Tex.—Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476. 

Ridgeway v. Keene, Civ.App, 
225 S.W.2d 647, error refused no 
reversible error—Garcia v. Galin¬ 
do, Civ.App, 189 S.W.2d 12, error 
refused—Krause v. Krause, Civ. 
App, 186 S.W.2d 106, refused for 
want of merit—Cohen v. Cohen, 
Civ.App, 171 S.W.2d 908—Pryor 
v. Awbrey, Civ.App, 165 S.W.2d 
214, error refused—Davis v. 
Roach, Civ.App, 138 S.W.2d 268, 
error dismissed, judgment correct. 
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(5) In any event, where the sub¬ 
ject matter of the action is commu¬ 
nity property, or the action is by 
one spouse on behalf of the commu¬ 
nity, the other spouse, although not 
an actual party, is incompetent be¬ 
cause he or she is a real party tc 
the suit, represented by the actual 
party thereto. 

Tex.—Ramsower v. Pieper, Civ.App. 

114 S.W.2d 1188. 

70 C.J. p 260 note 38 [h] (2). 

(6) And in action by administra¬ 
tor for recovery of decedent’s per¬ 
sonalty which alleged donee with¬ 
held, donee’s wife’s testimony that 
deceased told donee that, since he 
and his wife had taken care of de¬ 
ceased, deceased wanted donee, and 
his wife and children, to have de¬ 
ceased’s property, imported a joint 
gift to donee and wife, and rendered 
wife incompetent as witness to testi¬ 
fy to the alleged gift. 

Tex.—Ramsower v. Pieper, Civ.App, 
114 S.W.2d 1188. 

Xa ’Washington. 

(1) The wife of a party suing to 
acquire property which, if acquired, 
will belong to the community is dis¬ 
qualified for interest in a suit 
against an administrator or execu¬ 
tor. 

Wash.—Boettcher v. Busse, 277 P.2d 
368, 45 Wash.2d 579, 49 A.L.R.2d 
191. 

70 C.J. p 260 note 38 [i] (1), (2). 

(2) But it is otherwise where the 
transaction relates to the sole and 
separate estate of one spouse. 

Wash.—Griffin v. Lear, 212 P. 271, 

123 Wash. 191. 

70 C.J. p 260 note 38 [i] (3). 

72. U.S.—Mutual Life Ins. Co. of 
N. Y. v. Ginsburg, D.C.Pa, 125 F. 
Supp. 920, appeal dismissed, C.A, 
228 F.2d 881. 

Ky.—Conley v. Cohum, 179 S.W.2d 
668, 297 Ky. 292—Linville’s Dis¬ 
tributee v. Linville’s Adm’x, 92 
S.W.2d 800, 263 Ky. 499. 

Pa.—In re Connelly’s Estate, Orph., 
1 Fiduciary 485, 67 Montg.Co. 309. 
70 C.J. p 262 note 40. 

Widow’s disclosure of confidential 
communications see infra § 275. 

Widow not participant in conversa¬ 
tion 

In proceeding by decedent’s neph¬ 
ew against estate based on specific 
oral contract for labor performed 
for decedent, wife of decedent was 
not incompetent, under dead man's 
statute, to testify to statements 
made by decedent, where she took no 
part in conversation and statements 
were not made to her. 

Iowa.—Gardner v. Marquis, 275 N 
W. 493, 224 Iowa 458. 
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some direct interest in the event of the suit. 73 

Likewise, a widower is not, merely as such, so in¬ 
terested in the result of a suit in which the estate 
of his deceased wife is concerned, but to which he 
is not a party, as to be incompetent as a witness 
therein; 74 but the widower, if he is directly inter¬ 
ested in the event, is incompetent in a suit involving 
the estate of his deceased wife. 75 

§ 174. - Heirs 

An heir of a decedent may be disqualified as an in- 
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terested person to testify in an action if the action is 
one by Which the decedent's estate may be increased or 
diminished; and whether his renunciation or transfer of 
his interest will remove the incompetency varies in 
different jurisdictions. 

An heir of a decedent has such an interest in the 
result of an action by which decedent's estate may 
be increased or diminished as may render him in¬ 
competent to testify therein; 76 but the mere fact 
that one is an heir of a decedent whose property is 
involved does not render him incompetent where 
the result of the suit will not directly affect him. 77 


73. Ala.—Pfingstl v. Solomon, 197 
So. 12, 240 Ala. 58. 

Cal.—Manford v. Coats, 45 P.2d 395, 
6 C.A.2d 743. 

Pa.—In re Carr's Estate, Orph., 98 
Pittsb.Leg.J. 481, reversed on oth¬ 
er grounds 92 A.2d 213, 371 Pa. 
520—In re Ganelin's Estate, Orph., 
28 West.L.J. 33. 

70 C.J. p 262 note 41. 

Suit for reformation of deed 

Where wife sought reformation of 
deed on ground that name of her 
deceased husband had been inserted 
as grantee through mistake of 
draftsman and fraud on part of hus¬ 
band, testimony of wife concerning 
transactions with deceased husband 
was incompetent and exceptions 
thereto should have been sustained. 
Ky.—McCowan v. McCowan, 243 S. 
W.2d 614. 

Suit as administratrix on policy 

In action by insured’s widow as 
administratrix on disability provi¬ 
sion of group policy, widow was in¬ 
competent to testify concerning her 
knowledge of his age obtained from 
his Bible which he had in home, un¬ 
der statute prohibiting interested 
person’s testimony concerning trans¬ 
action with deceased person. 

Ky.—Prudential Ins. Co. of America 
v. Pierce’s Adm’x, 109 S.W.2d 616, 
270 Ky. 216. 

74. N.Y.—Schaaf v. Thomas, 268 N. 
T.S. 738, 241 App.Div. 617. 

Employer in compensation proceed¬ 
ings 

Notwithstanding fact that claim¬ 
ant’s husband was her employer and 
that essential adversity of interest 
in his prosecution of her claim after 
her death existed only by reason of 
workmen’s compensation insurance 
carrier’s possible liability, husband 
was nevertheless not disqualified as 
a witness. 

N.T.—-Wood v. Queen City Neon 
Sign Co., 121 N.Y.S.2d 888, 282 
App.Div. 106. 

75. Cal.—Dennis v. Brown, 216 P. 
977, 62 C.A. 439. 

Pa.—In re Dowler’s Estate, Orph., 
32 Erie Co. 288. 

70 C.J. p 262 note 42. 


Widower relieved of obligations 

Decedent's husband’s testimony as 
to transactions with decedent, 
whereby he was relieved of obliga¬ 
tion to pay medical and hospital ex¬ 
penses incurred during decedent’s 
last illness, was incompetent in 
proceeding to settle accounts of ex¬ 
ecutors of and trustees under dece¬ 
dent’s will. 

N.Y.—In re Burt’s Will, 3 N.Y.S.2d 
70, 254 App.Div. 584. 

76. Ala.—Niehuss v. Ford, 38 So.2d 
484, 251 Ala. 529—Williams v. 

Dent, 170 So. 202, 233 Ala. 109— 
Qualls v. Monroe County Bank, 
156 So. 846, 229 Ala. 315. 

Colo.—Cole v. Christopher, 217 P.2d 
620, 121 Colo. 461. 

Ga.—Williamson v. Walker, 1 S.E.2d 
718, 187 Ga. 603. 

Iowa.—Bosserman v. Watson, 298 N. 

W. 804, 230 Iowa 627. 

Ky.—Shiels v. Worley, 177 S.W.2d 
560, 296 Ky. 465—Martin v. Mar¬ 
tin, 150 S.W.2d 696, 286 Ky. 408— 
Farmers’ Exchange Bank of Mil- 
lersburg v. Moffett, 75 S.W.2d 
1063, 256 Ky. 160. 

N.Y.—In re Abwender’s Estate, 272 
N.Y.S. 569, 241 App.Div. 566. 

In re Christie's Estate, 4 N.Y.S. 
2d 484, 167 Misc. 484. 

In re Olson’s Estate, 119 N.Y.S. 
2d 207. 

N.C.—Turlington v. Neighbors, 24 S. 

E.2d 648, 222 N.C. 694. 

Pa.—'In re Stevenson’s Estate, Orph., 
33 Pa.Dist. & Co. 18. 

Yerger v. Guldin, Com.Pl., 49 
Lane. L. Rev. 21—In re Brown’s 
Estate, Orph., 42 Sch.Leg.Rec. 15. 
Tex.—Hawkins v. McCowan, Civ. 
App., 246 S.W.2d 322, error re¬ 
fused—Johnson v. Poe, Civ.App., 
210 S.W.2d 264, refused no revers¬ 
ible error—Saros v. Strickland, 
Civ.App., 148 S.W.2d 865, error 
dismissed, judgment correct— 
Rabb v. Rabb, Civ.App., 108 S.W. 
2d 440. 

Wis.—In re Engelhardt’s Estate, 75 
N.W.2d 631, 272 Wis. 275. 

70 C.J. p 262 note 44. 

Heir who is: 

Party see supra § 156. 

Surviving party to contract or 
cause of action see infra § 197. 
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Exception, as to subscribing witness 
to will 

Subscribing witnesses to a will 
who were the sons of the sole de¬ 
ceased legatee, who in turn was 
brother of the testator, and who if 
will were denied probate would be 
required to return assets in their 
hands, were not disqualified to testi¬ 
fy because of an “interest” in the 
event of the proceeding within the 
statute since in view of the Dece¬ 
dent Estate Law and the Penal Law, 
the subscribing witnesses were com¬ 
petent irrespective of any interest 
which might otherwise disqualify a 
witness in another type of proceed¬ 
ing. 

N.Y.—In re George's Estate, 25 N. 

Y.S.2d 333, 175 Misc. 804. 
“Adverse” Interest 

In administrator’s suit to compel 
reconveyance to estate of property 
given as gift by intestate, intestate’s 
relatives were incompetent to testi¬ 
fy on ground that their interest 
was “adverse” to right of intestate, 
since interest of one who would take 
a share of property, should transfer 
be set aside, makes him incompetent 
to testify under statute. 

Pa.—Gallagher v. Rogan, 199 A. 168, 
330 Pa. 545. 

Suit against estate for support of 
mother 

Where it was sought to enforce 
claim against father’s estate for 
support of mother whom father al¬ 
legedly abandoned, testimony of 
sons with respect to transactions of 
decedent surrounding his departure 
was properly excluded since each 
was a “party or person interested” 
in the event who would stand to gain 
or lose by the direct legal operation 
and effect of decree to be entered 
allowing or disallowing claim. 

N.Y.—In re Roessler’s Estate, 12 N. 

Y.S.2d 572, 171 Misc. 306. 

77. Ill.—Ho ckersmith v. Cox, 95 N. 
E.2d 464, 407 Ill. 321. 

Hughes v. Williams, 20 N.E.2d 
860, 300 Ill.App. 108. 

Pa.—Yerger v. Guldin, Com.PL, 49 
Lanc.L.Rev. 21. 

Utah.—Maxfield v. Sainshury, 172 P. 

2d 122, 110 Utah 280. • 

70 C.J. p 262 note 45. 
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Where the statute excludes only parties, an heir 
who is not a party is, of course, competent, 78 and 
in an action instituted or defended by an adminis¬ 
trator, heirs interested in the estate are compe¬ 
tent witnesses on his behalf where the statute makes 
interested persons competent with only the limita¬ 
tion that a claimant against an estate may not prove 
his claim by his own oath if objected to by the ad¬ 
ministrator or executor. 79 

Under a statute providing that “a person shall 
not testify as a witness to establish his own claim 
or defense against the estate of a deceased person 
which originated during the lifetime of such de¬ 
ceased person, or any claim he has transferred 
since the death of such decedent,” an heir is dis¬ 
qualified from testifying as a witness in a will con¬ 
test; 80 but the distributee of a decedent’s estate 
is a competent witness under the statute to estab¬ 
lish a claim of decedent against the estate of an¬ 
other decedent. 81 

Renunciation or transfer of interest. In accord¬ 
ance with the rules, as discussed supra § 167 b, un¬ 
der some statutes, an “heir” who disclaims and re¬ 
nounces any interest in the estate may thereby be 
rendered a competent witness, 82 provided he estab¬ 
lishes that such renunciation or assignment was in 
good faith and not merely for the purpose of re¬ 
moving his disqualification as a witness. 83 On the 
other hand, under a provision to that effect, a 
person who is an incompetent witness under the 
statute cannot make himself competent by trans¬ 
ferring his interest to another; 84 nor will the waiv- 
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er of any right or interest in the estate qualify 
a witness, under a provision that the assignment 
of a claim by a person who is incompetent to tes¬ 
tify for himself shall not make him competent to 
testify for another. 85 Under a statute prohibiting 
interested witnesses from testifying in actions “by 
or against the heirs or legal representatives of a 
decedent,” the waiver by an heir of his interest in 
decedent’s estate will not remove his incompetency 
in an action “against” other heirs interested in the 
estate. 86 It has been held that an infant cannot 
release or assign his interest as an heir to qualify 
as a witness. 87 

Remote relative; heir to living parties . A remote 
relative of a decedent who will participate in his 
estate only after the death of numerous nearer 
relatives is not so interested as to be incompetent 
as a witness in litigation concerning the estate; 88 
nor is a witness so interested as to be disqualified 
merely because, as prospective heir to a living par¬ 
ty to the suit, he may ultimately share in the prop¬ 
erty to which the suit relates. 89 

§ 175. - Legatees and Devisees 

A witness who is a legatee or devisee of the deceased 
may be disqualified to testify in an action relating to the 
validity or construction of the will or demands against 
the estate that may affect his interest. 

While in will contest or will construction suits 
it is the rule in some jurisdictions that devisees or 
legatees who are not parties to the suit are not in¬ 
competent for interest, 90 in other jurisdictions they 


Interest in residuary estate held not 
affected 

In action for specific performance 
of allegred oral contract to devise 
realty to testatrix* nephew and his 
wife if they would live in her home 
and take care of her in her old age, 
testimony of her nephews who had 
an interest in testatrix* residuary 
estate was not Incompetent on the¬ 
ory that they were interested par¬ 
ties because their interest in residu¬ 
ary estate would be protected 
against possible claim for services 
if wife and heirs of nephew should 
prevail. 

S.C.—McLauchlin v. Gressette, 79 

S.E.2d 149, 224 S.C. 296. 

Suit not involving estate 

In suit brought solely for or 
against an individual in his individ¬ 
ual capacity, not involving estate, 
and not leading to judgment bind¬ 
ing heirs, devisees and legatees in 
any right or claim they have in 
estate, statutory inhibitions are in¬ 
applicable. 

Tex.—Saros v. Strickland, Civ.App., 


148 S.W.2d 865, error dismissed, 
judgment correct. 

78. Okl.—Flesher v. Flesher, 258 P. 
2d 899. 

70 C.J. p 263 note 48. 

79. Ill.—Byers v. Thompson, 66 Ill. 
421. 

70 C.J. p 263 note 48%. 

80. Miss.—In re Atkinson’s Estate, 
80 So.2d 12—Reedy v. Alexander, 
30 So.2d 599, 202 Miss. 80. 

81. Miss.—McFarlane v. Plant, 188 
So. 530, 185 Miss. 616. 

82. Neb.—In re Tilton’s Estate, 263 
N.W. 217, 129 Neb. 872. 

83. Pa.—-In re Stevenson’s Estate, 
33 Pa.Dist. & Co. 18. 

84. Ala.—Niehuss v. Ford, 38 So.2d 
484, 251 Ala, 529. 

85. Ky.—McKnight’s Adm’x v. Mc- 
Knight, 139 S.W.2d 426, 282 Ky. 
522. 

86. Tex.—Hawkins v. McCowan, 
Civ.App., 246 S.W.2d 322, error 
refused. 

87. N.Y.—In re Klein’s Will, 193 
N.Y.S. 755, 118 Misc. 423. 
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88. N.Y.—In re Hanley, 44 Hun 559, 
9 N.Y. St. 76. 

Pa.—Schaeffer’s Adm’r v. Geary’s 
Heirs, 3 Pa.!Dist. 418. 

89. Ky.—-Weddle v. Waddle’s Adm’r, 
87 S.W.2d 383, 261 Ky. 208. 

Tex.—Ragsdale v. Ragsdale, Civ. 
App., 172 S.W.2d 381, affirmed 179 
S.W.2d 291, 142 Tex. 476. 

70 C.J. p 263 note 47. 

90. Mich.—In re Disbrow's Estate, 
24 N.W. 624, 58 Mich. 96. 

70 C.J. p 263 note 52. 

Competency of devisees or legatees 
as attesting witnesses to will see 
Wills § 185 c. 

In Texas 

(1) Where beneficiary under will 
was not party to will contest, bene¬ 
ficiary was competent to testify as 
to transactions with testatrix. 

Tex.—Burkett v. Slauson, Civ.App., 

256 S.W.2d 179, error dismissed. 

(2) However, it has also been 
held, on the ground that the term 
“parties’* embraces not only parties 
of record, but also all parties who 
have a direct and substantial inter- 
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are disqualified for interest, 91 provided the interest 
is real and beneficial and not merely nominal, 92 al¬ 
though, even in the case of a nominal legacy a 
legatee has been held disqualified as a witness. 93 
In any event, the disqualification does not operate 
to bar a legatee as a witness with respect to the 
construction of a will where the witness has no in¬ 
terest in the event, which will not result in a direct 
gain or loss to him. 94 Moreover, it has been held 
that after a will is admitted to probate, a legatee is 
not precluded from testifying by the “dead man’s 
statute,” since his claim is regarded as not in oppo¬ 
sition to deceased’s estate. 95 


The fact that a witness is a legatee or devisee of 
the deceased person will not necessarily disqualify 
him for interest where the will is not involved in 
the suit, 96 unless the demand against the estate could 
affect the interest of the legatee or devisee. 97 

The devisees or legatees of a widow, for whose 
estate a claim is presented against the estate of her 
deceased husband, have been held incompetent to 
testify on behalf of such claim. 98 

Beneficiaries under prior will . Beneficiaries un¬ 
der a prior will are incompetent to testify to per¬ 
sonal transactions with decedent in a proceeding 
involving the next subsequent will; 99 but benefi- 


est in the matter litigated, that 
sole beneficiary cannot testify as to 
conversations and transactions with 
testator in proceeding to probate 
will. 

Tex.—Corbell v. Koog, Civ.App., 188 
S.W.2d 905, refused for want of 
merit—King v. King, Civ.App., 91 
S.W.2d 511, error dismissed. 

91. Colo.—In re Livingston's Es¬ 
tate, 77 P.2d 649, 102 Colo. 148- 
In re Eder’s Estate, 29 P.2d 631, 
94 Colo. 173. 

Ill.—Huff v. State Bank & Trust Co., 
110 N.E.2d 449, 414 Ill. 111. 

In re Rollins’ Estate, 127 N.E.2d 
269, 6 Ill.App.2d 283. 

Ky.—Gibbs v, Terry, 281 S.W.2d 712. 
Miss.—In re Atkinson’s Estate, 80 
So.2d 12. 

N.Y.—In re Christie’s Estate, 4 N.Y. 
S.2d 484, 167 Misc. 484. 

In re Alexander’s Will, 144 N.Y. 
S.2d 530. 

W.Va—Powell v. Sayres, 60 S.E.2d 
740, 134 W.Va. 653. 

70 C.J. p 263 note 53. 

92. N.Y.—In re Campbell’s Will, 
136 N.Y.S. 1086. 

70 C.J. p 264 note 54. 

One dollar legacy 

Testator’s nephew who was given 
one dollar under will was not dis¬ 
qualified by such legacy to testify in 
probate of will, especially where 
proponent of will, who did not sue 
as executrix or administratrix, was 
chief beneficiary thereunder. 

Colo.—Lambom v. Kirkpatrick, 50 P. 
2d 542, 97 Colo. 421. 

93. One dollar legacy 

In will contest, refusal to permit 
one of contestants, who was one of 
testator's children and who had been 
given one dollar legacy, to testify 
as witness for contestants was not 
error. 

Miss.—In re Atkinson’s Estate, 80 
So.2d 12. 

94. N.Y.—In re McCulloch’s Will, 
189 N.E. 473, 263 N.Y. 408, 91 A.L. 
R. 1440, reargument denied 191 N. 
E. 583, 264 N.Y. 598. 


Construction of provision for an¬ 
other 

A legatee, to whom decedent stat¬ 
ed that he wished to leave twenty- 
five hundred dollars to decedent’s 
nephew, was not a “person interest¬ 
ed in the event” within statute dis¬ 
qualifying person interested in the 
event from testifying in his own 
interest as to personal transactions 
with decedent, and hence legatee was 
competent to testify in proceedings 
for construction of a will bequeath¬ 
ing to nephew the “sum of Twenty 
five ($2500) Dollars.” 

N.Y.—In re Gollhofer’s Estate, 111 
N.Y.S.2d 831. 

95. Utah.—In re Swan’s Estate, 293 
P.2d 682, 4 Utah 2d 277. 

96. N.J.—First Nat. Bank of Toms 
River v. Levy, 16 A.2d 555, 125 
N.J.Law 458. 

N.Y.—In re Botsford's Estate, 27 N. 
Y.S.2d 932. 

Pa.—In re Thompson’s Estate, 64 Pa. 
Dist. & Co. 77, 31 Erie Co. 48, 62 
York Leg.Rec. 53. 

70 C.J. p 263 note 49. 

Interest adverse to other legatees, 
not estate 

Where the question is whether or 
not one legatee shall be preferred 
to another, the estate being insuffi¬ 
cient to pay the legacies in full, 
testimony of the legatee seeking 
preference, as to conversations had 
with testatrix, is admissible, since 
the effect of the testimony will not 
be to diminish the amount of the 
estate, but only to diminish the 
shares of the other legatees; ac¬ 
cordingly, his interest is adverse to 
them but not to the estate, and 
consequently his testimony is not 
barred. 

Pa.—In re Caruth’s Estate, 52 Pa. 
Dist. & Co. 693. 

Third person’s claim for services 
rendered 

In daughter’s action against fa¬ 
ther’s estate for services rendered 
to father, plaintiff’s sister, who was 
heir at law and legatee of father, 
and not party to action, was held 
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competent to testify as to conversa¬ 
tion between herself and father in 
presence of plaintiff to effect that 
father would not live with any of 
children unless he paid his own 
way. 

Ga.—Brooks v. Sims, 187 S.E. 254, 54 
GaApp. 71. 

97. N.Y.—In re Maijgren’s Estate, 
84 N.Y.S.2d 664, 193 Misc. 814. 

Pa.—In re Hackett, 63 A.2d 477, 164 
Pa. Super. 18. 

In re Gehman’s Estate, Orph., 
55 Montg.Co. 188. 

70 C.J. p 263 note 50. 

Bight of executor to commissions 
In proceeding to determine wheth¬ 
er deceased executor of estate was 
entitled to fees for services as exec¬ 
utor, children of decedent for whom 
deceased executor served as execu¬ 
tor, who were also legatees were 
not competent to testify that execu¬ 
tor agreed not to claim commissions. 
Pa.—In re Buttorff's Estate, 198 A. 
30, 329 Pa. 561. 

Executrix also sole beneficiary 

In suit by executrix of deceased 
grantor’s estate to set aside deed 
on ground of mental incapacity of 
grantor, executrix who was also 
sole beneficiary under grantor’s will, 
being interested in outcome of suit 
affecting estate of deceased, was in¬ 
competent to testify as to her opin¬ 
ion, based on personal communica¬ 
tion, as to mental capacity of gran¬ 
tor. 

W.Va—Jordan v. Cousins, 37 S.E,2d 
890, 128 W.Va 648. 

Legatees bequeathed only nominal 
sum are not incompetent to testify 
because of affected interest. 

Iowa—Maasdam v. Maasdam’s Es¬ 
tate, 24 N.W.2d 316, 237 Iowa 877. 
70 C.J. p 263 note 49 [a], 

98. Ky.—Vaughan’s Adm’r v. 

Vaughan, 111 S.W.2d 1037, 271 

Ky. 387. 

70 C.J. p 263 note 51. 

99. N.Y.—In re McCulloch’s Will, 
189 N.E. 473, 263 N.Y. 408, 91 A.L. 
R. 1440, reargument denied 191 
N.E. 583, 264 N.Y. 598. 
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ciaries tinder a prior will are not incompetent to 
testify in a proceeding involving a second subse¬ 
quent will beyond the one in which they are named , 1 
since their interest is too remote and contingent . 2 
Moreover, in proceedings to contest a second will 
a legatee under both wills who has released his 
interest under the first, which was greater than 
under the second, is competent to testify to per¬ 
sonal transactions with deceased . 3 

Beneficiary under subsequent will . A beneficiary 
under a will claimed to have been executed subse¬ 
quent to that sought to be probated is not “interest¬ 
ed in the event” of the probate so as to be incom¬ 
petent ; 4 but the sole beneficiary of a will revok¬ 
ing a prior will has been held incompetent to tes¬ 
tify as to conversations and transactions with dece¬ 
dent in a proceeding to probate the prior will . 5 

Effect of disclaimer or renunciation of interest . 
A legatee’s disclaimer of interest under the will 
and the renunciation of his bequest eliminates him 
as a party to the action so as to remove his dis¬ 
qualification as a witness in a will contest . 6 It 
has been held that an infant cannot release or as¬ 
sign his interest under a will to qualify as a wit¬ 
ness . 7 

Competency after payment of legacy. It has been 
held that a legatee whose legacy has been paid is 
not an interested party within the contemplation 
of the statutory provision relating to the disqualifi- 
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cation of a witness to testify as to transactions 
with a decedent . 8 

§ 176. -Trustees and Cestuis Que Trust 

Subject to some exceptions, whether a trustee is 
competent as a witness depends on whether he has a 
direct personal interest in the suit; and the competency 
of a cestui que trust depends on whether his interest 
will be directly affected. 

A trustee who has no direct personal interest in 
a suit by or against the estate of a decedent is not 
generally rendered incompetent because of his sta¬ 
tus as trustee ; 9 and the fact that a trustee will be 
entitled to statutory commissions and other fees as 
compensation for his services will not disqualify 
him . 10 It has been held, however, that the trustee 
of a bankrupt cannot testify concerning transac¬ 
tions between him in his representative capacity 
and a person since deceased if the trustee’s rights 
in his representative capacity would be affected 
thereby , 11 or if the estate which he represents would 
or might be substantially involved or affected by 
the litigation . 12 

Although under some statutes a trustee is held 
to be a competent witness in all matters concerning 
the trust estate , 13 it is generally held that, where 
a trustee has an individual or personal interest, he 
is incompetent to testify against the estate of a de¬ 
cedent , 14 at least if he will gain or lose by the 
judgment in the case . 15 


In re Martin’s Estate, 273 N.Y.S. 
123, 151 Misc. 94, affirmed In re 
Martin’s Will, 276 N.Y.S. 796, 243 
App.Div. 513. 

70 C.J. p 264 note 55. 

1. N.Y.—*In re McCulloch’s Will, 
189 N.E. 473, 263 N.Y. 408, 91 
A.L.R. 1440, reargument denied 
191 N.E. 583, 264 N.Y. 598. 

2. N.Y.—In re McCulloch’s Will, 
supra. 

3. N.Y.—In re Kindberg’s Will, 100 
N.E. 789, 207 N.Y. 220. 

4. N.Y.—In re Hennessey’s Will, 
141 N.Y.S. 736, 157 App.Div. 136. 

5. Tex.—Corbell v. Koog, Civ.App., 
188 S.W.2d 905, refused for want 
of merit. 

6. N.Y.—In re Lawler’s Will, 1 N.Y. 
S.2d 305, 253 App.Div. 120. 

Tex.—Davidson v. Gray, Civ.App., 
97 S.W.2d 488—Hillert v. Melton, 
Civ.App., 64 S.W.2d 991, error re¬ 
fused. 

Release or transfer of interest as 
affecting competency of witness 
generally see supra § 167 b. 

7. N.Y.—In re Klein’s Will, 193 N. 
Y.S. 755, 118 Misc. 423. 

8 . W.Va.—Sperry v. Clark, 13 S.E. 
2d 404, 123 W.Va. 90. 


9. Ky.—Knuckles v. Howard, 87 S. 
W.2d 106, 261 Ky. 89. 

Minn.—Salscheider v. Holmes, 286 
N.W. 347, 205 Minn. 459. 

N.Y.—In re Faeth’s Will, 106 N.Y.S. 

2d 280, 200 Misc. 143. 

70 C.J. p 264 note 58. 

10. N.Y.—In re Bitterman’s Estate, 
118 N.Y.S.2d 859, 203 Misc. 796, 
affirmed 122 N.Y.S.2d 622, 281 App. 
Div. 1024, appeal dismissed 115 
N.E.2d 434, 306 N.Y. 563. 

Wis.—In re Williams' Will, 41 N.W. 
2d 191, 256 Wis. 338. 

11. Ky.—Morgan v. Moore’s Ex’x, 
255 S.W. 540, 200 Ky. 684. 

12. Ky.—Morgan v. Moore’s Ex’x, 
supra. 

13. Ariz.—In re Schuster’s Estate, 
281 P. 38, 35 Ariz. 457. 

14. Mo.—Allahen v. Shelbourne, 212 
S.W.2d 719, 357 Mo. 1205. 

70 C.J. p 264 note 62. 

Transaction between trustee and de-< 
ceased 

(1) In suit in nature of suit for 
accounting by executrix of benefici¬ 
ary of trust created by will of an¬ 
other against trustee, testimony of 
trustee in his own behalf relating 
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to transactions with, or statements 
by, beneficiary was held inadmissible. 
Tenn.—Patton v. Hardison, 101 S.W. 
2d 698, 20 Tenn.App. 585. 

(2) In proceeding on petition by 
public administrator to discover as¬ 
sets of estate, including money de¬ 
posited in bank account labeled in 
his name “for” deceased wherein 
respondent sought to justify ex¬ 
penditures made by him from the 
fund, respondent could not testify 
about personal transactions with de¬ 
ceased since he was interested in 
event of the action although alleged¬ 
ly asserting a status as trustee only. 
N.Y.—In re Burke's Estate, 30 N.Y. 
S.2d 427, 177 Misc. 303. 

Interest based on accountability as 
trustee 

Testimony of incompetent's trustee 
as to trust which trustee alleged 
that incompetent created was inad¬ 
missible in action against trustee 
for accounting of alleged trust 
funds. 

N.Y.—Stein v. Strack, 270 N.Y.S. 
650, 240 App.Div. 548. 

15. Ala.—Hanson v. First Nat 
Bank, 116 So. 127, 217 Ala. 426. 

70 C.J. p 264 note 63. 
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The competency of executors, administrators, and 
guardians is discussed supra § 170 b. 

A cestui que trust, 16 or one attempting to im¬ 
press a constructive trusteeship on another, 17 is 
incompetent to testify to a transaction with a de¬ 
ceased person where his interest would be directly 
affected by the result; but he is not incompetent 
where he has no direct interest in the litigation. 18 

§ 177. - Mortgagor and Mortgagee 

A party to a mortgage involved in an action or pro¬ 
ceeding is incompetent as a witness only where his rights 
or liabilities may be affected by the result. 

A party to a mortgage or deed of trust which is 
in any way involved in an action or proceeding is 
incompetent as a witness therein where it is pos¬ 
sible that his rights or liabilities may be affected 
by the result, 19 but not otherwise. 20 

A junior mortgagee is so interested in the re¬ 
sult of an action to foreclose a senior mortgage as 
to be incompetent; 21 but a senior mortgagee is 
competent in a suit to foreclose a junior mortgage. 22 

§ 178. - Principal and Surety or Guaran¬ 

tor 

A principal or surety who is directly interested in the 
result of a suit is incompetent to testify therein as to 
transactions with the decedent. 

A surety who is directly interested in the result 
of a suit is incompetent to testify as to transactions 
with decedent. 23 

Accordingly, a surety on the bond of an execu¬ 
tor or administrator is interested in the result of an 
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accounting by his principal and cannot testify there¬ 
in; 24 a surety on a prosecution bond is interested, 
and cannot testify against defendants as to a per¬ 
sonal transaction with a decedent; 25 and a surety 
on a guardian’s bond is incompetent in a suit by the 
wards to recover from another source money mis¬ 
appropriated by the guardian, as the success of 
plaintiffs will relieve him of liability to that ex¬ 
tent. 26 So, also, where the widow and children 
of a deceased execution defendant claim a home¬ 
stead exemption in property levied on, and their 
claim is contested by the execution plaintiff, a sure¬ 
ty of the debtor who is bound for the debt is in¬ 
competent because of his interest; 27 and a person 
who has executed a forthcoming bond in a suit 
brought by an administrator for the recovery of spe¬ 
cific property is incompetent for interest. 28 

On the other hand, a surety on a replevin bond, 
which has been superseded by another bond on 
which he is not the surety, is not so interested in 
the suit as to be incompetent to testify as to con¬ 
versations with a deceased person. 29 Similarly, 
the sureties on the appeal bond of a party are not 
incompetent to testify in the action because they 
might possibly become liable for costs, their in¬ 
terest not being sufficiently certain, immediate, and 
direct. 30 

Principals . A principal who is directly interested 
in the result of a suit involving his surety is in¬ 
competent to testify therein as to transactions with 
decedent. 31 Thus, in a suit for rent by the rep¬ 
resentatives of a deceased lessor against the sure¬ 
ties of the lessee, the lessee is so interested in the 
event as to be incompetent as a witness for his 


16. Mo.—Allaben v. Shelbourne, 212 
S.W.2d 719, 357 Mo. 1205. 

N.T.—Stein v. Strack, 270 N.Y.S. 650, 
240 App.Div. 548. 

Pa.—Buchner v. Buchner, Com.Pl., 
40 Lack.Jur. 149—In re Landis’ 
Estate, Orph., 66 York Leg.Rec. 
93. 

70 C.J. p 264 note 64. 

17. Ill.—Harris v. Chicago Title & 
Trust Co., 251 Ill.App. 240, af¬ 
firmed 170 N.E. 285, 338 Ill. 245. 

Miss.—Coker v. Lewis, 99 So. 561, 
135 Miss. 118. 

18. N.Y.—In re Wentworth, 181 NT. 
Y.S. 442, 190 App.Div. 829, affirmed 
129 N.E. 646, 230 N.Y. 176. 

Bight to income at death of benefi¬ 
ciary 

Where trust indenture gave share 
of income to settlor’s son and, in 
event of his death, to his issue, if 
any, son and his wife had no per¬ 
sonal interest in outcome of question 
whether term “issue” included 


adopted children, nor were son and 
his wife persons “from, through or 
under whom” the infants would de¬ 
rive their interest, and testimony by 
the son and his wife as to acts or 
statements of settlor allegedly in¬ 
dicating settlor’s intent that “issue” 
should include adopted children, 
was relevant and was not barred 
by dead man’s statute. 

N.Y.—In re Nicol’s Trust, 148 N.Y. 
S.2d 854. 

19. U.S.—Rankin v. Cox, C.C.A.Neb., 
71 F.2d 56. 

Ala—Goodgame v. Dawson, 7 So.2d 
77, 242 Ala 499. 

Mo.—Allaben v. Shelbourne, 212 S. 

W.2d 719, 357 Mo. 1205. 

70 C.J. p 264 note 67. 

20. Iowa—Clinton Sav. Bank v. 
Grohe, 88 N.W. 357, 115 Iowa 292. 

70 C.J. p 265 note 68. 

21. N.Y.—Kerwood v. Hall, 193 N.Y. 
S. 811, 201 APP.Div. 89. 

Hadsall v. Scott, 26 Hun 617. 
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22. S.C.—Moffatt v. Hardin, 22 S.C. 
9, 25. 

23. Ill.—Cummings v. Floro, 35 N. 
E.2d 92, 310 Ill.App. 607. 

70 C.J. p 265 note 71. 

24. N.Y.—Miller v. Montgomery, 78 
N.Y. 282. 

25. N.C.—Carson v. National Life 
Ins. Co., 88 S.E. 145, 171 N.C. 135— 
McGowan v. Davenport, 47 S.EL 27, 
134 N.C. 526. 

26. Ga—Crawford v. Parker, 23 S. 
E. 196, 96 Ga 156. 

27. Ala—Keel v. Larkin, 72 Ala 
493. 

28- W.Va.—De Pue v. Steber, 108 S. 
E. 590, 89 W.Va 78. 

29. N.C.—Williams v. Young, 42 S. 
E.2d 592, 227 N.C. 472. 

30. Ill.—Paschall v. Reed, 51 N.E. 
2d 342, 320 Ill.App. 390. 

31. Ill.—Grommes v. St. Paul Trust 
j Co., 35 N.E. 820, 147 Ill. 634, 87 
I Am.S.R. 248. 
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sureties. 32 Moreover, a person primarily liable on 
an obligation on which another is sued by an ex¬ 
ecutor is a person interested in the event of the 
suit. 33 On the other hand, where, in an action on 
a guaranty, the principal debtor was not made a par¬ 
ty, and no notice was given to him to defend the 
suit, nor did he undertake the defense, he was not 
interested in the event in such sense as to be an in¬ 
competent witness. 34 

Principal barred in suit against surety's estate . 
In an action against the estate of one who was 
the surety on a debt, the principal is barred from 
testifying as to conversations or transactions with 
decedent. 35 Thus, where decedent was the surety 
on a debt as to which the statute of limitations was 
pleaded as a defense, the principal debtor is not 
competent to testify to a conversation between him¬ 
self and decedent as to a payment which would 
prevent the barring of the liability by the statute 
of limitations. 36 

§ 179. - Parties to Bills and Notes 

A party to a bill or note concerned in an action is 
competent as a witness therein to conversations or trans¬ 
actions with a decedent or incompetent only where the 
rights or liabilities of the witness will not be affected 
by the result. 

A party to a bill or note concerned in an action 
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is not competent as a witness to conversations 
or transactions with a decedent or incompetent 
where his rights or liabilities will be affected by the 
result; 37 but where he will not be so affected, 
the mere fact that he is a party to the instrument 
does not constitute such an interest as will disquali¬ 
fy him. 38 

Indorsers . While the indorser of a note is gen¬ 
erally regarded as an interested party, and in¬ 
competent as a witness, in an action on the note 
against the estate or representative of the maker, 39 
it has also been held that in an action on a note 
seeking judgment only against the estate of the 
deceased maker, an indorser who indorsed the in¬ 
strument solely for the accommodation of the mak¬ 
er is not disqualified from testifying. 40 

§ 180. - Agent of Party 

Subject to some exceptions, one who has acted as an 
agent for a person since deceased, or who has acted as 
an agent for a third person in a transaction with a person 
since deceased, is ordinarily competent to testify to con¬ 
versations or transactions of the decedent. 

One who acted as an agent for another in a 
transaction with a person since deceased is, as 
a general rule, competent to testify as to transac¬ 
tions or communications with decedent in an action 
in which his principal is a party; 41 and the same 


32. Ill.—Grommes v. St. Paul Trust 
Co., 35 N.E. 820, 147 Ill. 634, 37 
Am.S.R. 248. 

33. U-S.—Cordingly v. Kennedy, 
Colo., 239 F. 645, 152 C.C.A. 479. 

34. N.T.—-Wallace v. Straus, 21 N. 
E. 66, 113 N.Y. 238. 

35. Neb.—In re Soukup’s Estate, 6 
N.W.2d 615, 142 Neb. 456. 

36. Neb.—In re Soukup’s Estate, 
supra. 

37. Ga.—Winn v. Hinson, 12 S.E.2d 
172, 64 Ga.App. 48. 

Minn.—In re Arnt’s Estate, 54 N.W. 
2d 333, 237 Minn. 245. 

N.Y.—In re de Montale’s Estate, 107 
N.Y.S.2d 146, 199 Misc. 711, decree 
corrected on other grounds In re 
De Montale’s Estate, 129 N.Y.S.2d 
746, 206 Misc. 892—In re Dash- 
nau’s Estate, 88 N.Y.S.2d 13, 194 
Misc. 156. 

Fa.—In re Coldren’s Estate, Orph., 
52 Lanc.L.Rev. 411. 

70 C.J. p 265 note 80. 

38. Pa.—In re Brown’s Estate, 200 
A. 940, 131 Pa.Super. 463. 

W.Va.—Charleston Nat. Bank v. 
Hulme, 188 S.E. 225, 117 W.Va. 
790. 

70 C.J. p 265 note 81. 

33. Ga.—Winn v. Hinson, 12 S.E.2d 
172, 64 Ga.App. 48. 


Mo.—Pearce v. Hindman, APP-, 217 
S.W.2d 592. 

70 C.J. p 265 note 80 [a]. 

Indorsement in blank 

Son, to whom check was made 
payable given at time of loan and 
who endorsed such check in blank, 
had such interest with respect to 
lender’s claim against deceased fa¬ 
ther’s estate as would render him 
incompetent under dead man’s stat¬ 
ute to testify as to conversations 
which father had with him and 
lender relating to loan transaction. 
Minn.—In re Arnt's Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

As between two indorsers 

In action on note by holder there¬ 
of against one indorser and estate 
of deceased indorser, testimony in 
support of surviving indorser's plea 
that surviving indorser was accom¬ 
modation indorser for deceased in¬ 
dorser because of deceased indorser’s 
assurance to surviving indorser that 
surviving indorser would have no 
responsibility on the note was prop¬ 
erly excluded as evidence of trans¬ 
action with a decedent 
Tex.—Otto v. Republic Nat Co., Civ. 
App., 173 S.W.2d 235, error re¬ 
fused. 

40. N.Y.—Weiss v. Uchitelle, 46 N. 
Y.S.2d 289, 180 Misc. 942. 

41. U.S.—Maryland Casualty Co. v. 
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Cook-O’Brien Const Co., C.C.A.Mo., 
69 F.2d 462, certiorari denied 55 
S.Ct. 81, 293 U.S. 569, 79 L.Ed. 
668 . 

Iowa.—Peterson v. Citizens State 
Bank of Hopkinton, 290 N.W. 546, 
228 Iowa 219. 

Ky.—Bradley v. City of Harrods- 
burg, 126 S.W.2d 141, 277 Ky. 

254—Union Central Life Ins. Co. 
v. Shelman, 110 S.W.2d 430, 270 
Ky. 650. 

Minn.—Boehne v. Guardian Life Ins. 
Co. of America, 28 N.W.2d 54, 224 
Minn. 57. 

Mo.—J. E. Blank, Inc. v. Lennox 
Land Co., 174 S.W.2d 862, 351 Mo. 
932. 

Okl.—Banks v. City of Ardmore, 112 
P.2d 372, 188 Okl. 611. 

Pa.—Littler v. Dunbar, 70 A. 365, 
166 Pa.Super. 271, reversed on oth¬ 
er grounds 74 A.2d 650, 365 Pa. 
277. 

Tenn.—'Poole v. First Nat Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

70 C.J. p 266 note 83. 

Whether agent of party is incom¬ 
petent as “original party to cob- 
tract” see infra § 199. 

Unenforceable contract for compen¬ 
sation 

A real estate agent’s testimony in 
action for price of realty, which 
plaintiff employed witness to sell 
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rule applies to an employee acting as agent of his 
employer 42 and to the agent of a corporation. 43 
Similarly, an agent, being neither a party to, nor 
directly interested in, the result of an action by 
or against his principal, or a representative, or the 
estate, of his deceased principal, is competent as a 
witness therein. 44 However, where the agency is 


WITNESSES § 180 

coupled with an interest in the event of the ac¬ 
tion, the agent will be disqualified as a witness. 45 

Under some statutes, one who has acted as an 
agent for, or in a transaction with, a person since 
deceased may, for that reason alone under certain 
circumstances, be incompetent to testify as to trans¬ 
actions or communications with him. 46 


for commission of amount secured 
in excess of such price, that pur¬ 
chaser, since deceased, orally agreed 
to give witness a few acres of land 
as compensation for his failure to 
receive commission, did not show 
that witness had such interest in 
outcome of suit as to’ be incompetent 
to testify for plaintiff, where he did 
not definitely fix amount or location 
of such land and defendant did not 
contend that contract was partly 
executed nor show other facts tak¬ 
ing it out of statute of frauds. 

Pa.— Shobert v. Brookville Bank & 
Trust Co., 200 A. 942, 132 Pa. 
Super, 365. 

Wife as agent 

The rule stated in the text applies 
to the case of a wife acting as the 
agent of her husband in a transac¬ 
tion with a person since deceased. 
Ill.—Kennedy v. Lang, 3 N.E.2d 168, 
286 Ill.App. 623. 

Commission not affected by reforma¬ 
tion of deed 

In action by the purchasers for 
reformation of a deed on ground of 
mutual mistake, where amount of 
purchasers* agent's commission 
would not be changed whether deed 
was reformed or not, agent's interest 
was not such as would render him 
incompetent to testify as to conver¬ 
sations with deceased vendor. 

Utah.—Sine v. Harper, 222 P.2d 571, 
118 Utah. 415. 

Insurance agents 

(1) Insurance agents are not dis¬ 
qualified to testify on behalf of the 
insurer as to conversations and 
transactions with the deceased in¬ 
sured. 

Fla.—Home Ins. Co. of New York 
v. Handley, 162 So. 516, 120 Fla. 
226. 

N.Y,—Bonacci v. Prudential Ins. Co. 
of America, 276 N.Y.S. 27, 242 App. 
Div. 475. 

Pa.—Eaton v. New York Life Ins. 
Co. of New York, 172 A. 121, 315 
Pa. 68, 95 A.L.R. 462. 

(2) This is particularly true in 
the case of an agent who was not 
at time of hearing connected with 
insurer in any way. 

N.J.—Metropolitan Life Ins. Co. v. 
Lodzinski, 188 A. 681, 121 N.J.Eq. 
183, modified on other grounds 194 
A. 79, 122 N.J.Eq. 404. 

(3) Insurance agent, though hav¬ 
ing a personal interest, because of 
renewals, in keeping life policies in 

97 C.J.S.—40 


force, was not disqualified by Dead 
Man’s Statute to testify for bene¬ 
ficiaries in action against executor 
of estate of deceased assignee of 
policies for a declaratory judgment 
as to proper disposition of proceeds 
of policies. 

Mo.—Boyle v. Crimra, 253 S.W.2d 
149, 363 Mo. 731. 

42. Ark.—Cross v. Pharr, 221 S.W. 
2d 24, 215 Ark. 463. 

Tex.—Pruett v. First Nat. Bank of 
Temple, Civ.App., 175 S.W.2d 658. 
Competency of employees generally 
see infra § 184. 

City employee 

In city's action against adjoining 
landowners to enjoin removal of 
boundary fence, wherein landowners 
claimed a passageway for cattle 
over city's land by prescription, 
testimony of superintendent of 
city’s waterworks, that landowners’ 
predecessor removed hogs from 
city’s land when requested to do so, 
was not inadmissible under statute 
as concerning a transaction with a 
deceased person, on ground that 
landowners’ predecessor was dead. 
Ky.—Bradley v. City of Harrods- 
burg, 126 S.W.2d 141, 277 Ky. 254. 

43. U.S.—Kingwood Oil Co. v. Bell, 
D.C.I1I., 136 F.Supp. 229. 

Tex.—Thompson v. McAllen Feder¬ 
ated Woman's Bldg. Corp., Civ. 
App., 273 S.W.2d 105, error dis¬ 
missed—Pruett v. First Nat. Bank 
of Temple, Civ.App., 175 S.W.2d 
658—International Order of 
Twelve Knights and Daughters of 
Tabor v. Fridia, Civ.App., 91 S.W. 
2d 404. 

Competency of officer, member or 
stockholder of corporation or as¬ 
sociation see infra § 185. 
Corporation’s managing agent 
Okl.—M. T. Smith & Son v. Gulf 
Production Corp., 83 P.2d 861, 183 
Okl. 598. 

Stockholder or officer distinguished 

Statute prohibiting testimony by 
a person in his own behalf regard¬ 
ing a transaction by him personally 
with a deceased person does not 
prohibit a mere agent as distin¬ 
guished from a stockholder, officer 
or trustee of a corporation with 
which deceased transacted business 
from testifying to transactions had 
with deceased. 

Wis.—Nolan v. Standard Fire Ins. 
Co., 9 N.W.2d 74, 243 Wis. 30. 
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44. Ill.—Johnson v. Matthews, 22 
N.E.2d 772, 301 Ill.App. 295. 

N.C.—Stephenson v. Honeycutt, 184 
S.E. 482, 209 N.C. 701. 

Ohio.—Patterson v. McComas, App., 
37 N.H2d 655. 

Pa.—Gavin v. Jacobs, Com.Pl., 7 
Chest.Co. 32. 

Wis.—Roseman v. Sauber, 288 N.W. 

173, 232 Wis. 581. 

70 C.J. p 266 note 84. 

Brother as agent 

In ejectment action to recover 
possession of lands from mortga¬ 
gor’s widow on ground that mort¬ 
gage had been foreclosed for non¬ 
payment, deceased mortgagor's 
brother was not disqualified within 
meaning of statute relating to com¬ 
petency of parties as affected by 
interest to testify that he had taken 
care of mortgagor’s business and 
that mortgage had been paid. 

Ala.—Smith v. Smith, 13 So.2d 578, 
244 Ala. 342. 

Driver of vehicle as agent for occu¬ 
pant 

In action based on theory that 
occupant of truck was driver’s prin¬ 
cipal and therefore liable for driv¬ 
er's negligence, death of occupant 
did not render driver’s testimony re¬ 
garding conversation with occupant 
resulting in driver’s transportation 
of occupant incompetent. 

Wis.—Renich v. Klein, 283 N.W. 288, 
230 Wis. 123. 

Effect of gifts to agent’s children 

In executor’s proceeding against 
decedent’s agent for accounting, 
agent was competent to testify that 
he did not receive money from 
checks payable to his order, but 
acted as conduit through which de¬ 
cedent made gift to agent’s children; 
and the fact that decedent made gift 
to agent’s children did not establish 
adverse interest in agent disqualify¬ 
ing him from so testifying, but such 
fact merely affected agent’s credi¬ 
bility. 

Pa—Weaver v. Welsh, 191 A. 3, 325 
Pa 571. 

45. Ill.—Johnson v. Matthews, 22 
N.E.2d 772, 301 Ill.App. 295. 

Pa—Porter & MacDowell Co. v. 
Cavazza, Com.Pl., 100 Pittsb.Leg.J. 
235. 

70 C.J. p 266 note 85. 

46. In Cteorgia 

(1) Under a statute providing 
that no agent of the surviving or 
sane party, at the time of the trans- 
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§ 181. -Partners 

The mere fact that a witness is a partner of a party 
does not of itself render him incompetent to testify as to 
transactions or conversations with a decedent or incom- 
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petent; nor is a partner of a decedent incompetent mere¬ 
ly for that reason. 

In general, the mere fact that a witness is a part¬ 
ner of one of the parties does not render him in¬ 


action testified about, shall be al¬ 
lowed to testify in favor of a sur¬ 
viving or sane party, under the cir¬ 
cumstances where the principal, a 
party to the cause, could not testify, 
and that a surviving party or agent 
cannot testify in his own favor or 
in favor of a surviving or sane 
party, or to transactions or commu¬ 
nications with a deceased or insane 
agent under the circumstances 
where such witness would be incom¬ 
petent if deceased agent had been 
the principal, an agent is disqualified 
to testify in behalf of his principal 
as to any transaction or communi¬ 
cation between himself and the per¬ 
son with whom the transaction or 
communication was had, when that 
person is dead, and his legal repre¬ 
sentative is a party to the suit on 
trial. 

Ga.—Dorminy v. Russell, 186 S.E. 

679, 182 Ga. 635. 

70 C.J. p 267 note 86 [a]. 

(2) However, the incompetency 
exists only where the witness was 
such agent at the time of the trans¬ 
action testified about. 

Ga.—Lankford v. Holton, 200 S.E. 

243, 187 Ga. 94. 

Smith v. Sherwood, 190 S.E. 205, 

55 Ga.App. 395. 

70 C.J. p 267 note 86 [a] (2). 

(3) Agent of a corporation may 
testify as a witness in a case to 
which the corporation is a party 
concerning transactions between 
him, in behalf of the corporation, 
and the person, since deceased, 
whose executor or administrator is 
the other party in the case. 

Ga.—National City Bank of Rome v. 

First Nat. Bank of Birmingham, 

Ala., 19 S.E.2d 19, 193 Ga. 477— 

Nalley Land & Investment Co. v. 

Merchants & Planters Bank, 199 

S.E. 815, 187 Ga. 142. 

70 C.J. p 267 note 86 [a] (6). 

(4) Where the legal representa¬ 
tive of deceased is not a party to the 
action the agent of the other party 
is not incompetent to testify. 

Ga.—'Atlantic Coast Line R. Co. v. 

Gunn, 194 S.E. 365, 185 Ga. 108. 

(5) Under various circumstances, 
particular witnesses have been held 
not to be agents within the statu¬ 
tory prohibition. 

Ga.—Smith v. Sherwood, 190 S.E. 

205, 55 Ga.App. 395. 

70 C.J. p 267 note 86 [a] (9). 

In Indiana 

(1) Under a statute providing that 
"no person who shall have acted as 
an agent in the making or continu¬ 
ing of a contract with any person 
who may have died shall be a com¬ 


petent witness in any suit upon or 
involving such contract as to mat¬ 
ters occurring prior to the death of 
such decedent, on behalf of the prin¬ 
cipal to such contract, against the 
legal representatives or heirs of the 
decedent unless he shall be called 
by such heirs or legal representa¬ 
tives," a witness cannot testify as 
to matters occurring in the life¬ 
time of deceased relative to a con¬ 
tract which he negotiated as agent 
for the living party. 

Ind.—Oleska v. Kotur, 48 N.E.2d 88, 
113 Ind.App. 428. 

70 C.J. p 267 note 86 [bj. 

(2) Statute applies only to agents 
representing parties adverse to dece¬ 
dent's estate and not to one whose 
principal is making no claim against 
estate. 

Ind.—Oleska v. Kotur, supra. 

(3) Under evidence warranting 
conclusion that son lent his parents 
money with which to pay note and 
that in reality his father, one of 
makers of note, carried on payment 
transactions with payee and paid 
him the money in the son's presence, 
son was not "agent" of the makers 
in the transactions and was not 
precluded from testifying, in action 
by payee’s heir against makers of 
note. 

Ind.—Wright v. McClarey, 17 N.E.2d 
848, 106 Ind.App. 47. 

m Michigan 

(1) Under a statute providing 
that "no person who shall have acted 
as an agent in the making or con¬ 
tinuing of a contract with any per¬ 
son who may have died, shall be a 
competent witness in any suit in¬ 
volving such contract, as to matters 
occurring prior to the death of such 
decedent, on behalf of the principal 
to such contract against the legal 
representatives or heirs of such de¬ 
cedent, unless he shall be called by 
such heirs or legal representatives," 
an agent who has made a contract 
with deceased is incompetent. 

Mich.—Shea v. Siller, 247 N.W. 182, 

262 Mich. 279. 

70 C.J. p 26 7 note 86 [c]. 

(2) Statute does not affect the tes¬ 
timony of agents of the deceased, 
but is applicable only to the testi¬ 
mony of agents of parties who may 
have dealt with deceased. 

Mich.—Roach v. Plank, 1 N.W. 2d 
446, 300 Mich. 43—Geisel v. Burg, 
276 N.W. 904, 283 Mich. 73—Hynes 
v. Halstead, 276 N.W. 578, 282 
Mich. 627. 

70 C.J. p 267 note 86 [c] (3), (5). 
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(3) Statute providing that no per¬ 
son who acted as agent in making 
or continuing contract with a de¬ 
ceased shall be a competent witness 
in any suit involving such contract 
as to certain matters does not apply 
to an agent merely because he is 
made a party defendant, if the trial 
of the case discloses that plaintiffs 
are not entitled to any relief against 
such agent. 

Mich.—Roach v. Plank, 1 N.W.2d 
446, 300 Mich. 43. 

(4) In any event, the statute does 
not bar the testimony of a witness 
who was not an agent, or was not 
acting as an agent, or was not act¬ 
ing as the agent of the party dealing 
with decedent, within the scope or 
meaning of the statutory provision 
in the particular contract. 

Mich.—In re Kerckel’s Estate^ 257 
N.W. 742, 269 Mich. 528—Reed v. 
Metropolitan Life Ins. Co., 256 N. 
W. 610, 269 Mich. 26—Reichert v. 
Negaunee State Bank, 254 N.W. 
149, 266 Mich. 413. 

70 C.J. p 267 note 86 [cl (4), (8). 

(5) Interpreter, even though agent 
for purpose of conveying meaning 
of one party to the other, is not 
"agent for making or continuing of 
contract,” within statute with re¬ 
spect to evidence of transactions 
with deceased person. 

Mich.—Reichert v. Negaunee State 
Bank, supra. 

(6) Under another provision of 
the statute, when any suit or pro¬ 
ceeding is prosecuted or defended by 
the estate of a deceased person 
against a corporation, no person 
who has been an agent of such 
corporation shall be allowed to testi¬ 
fy at all in relation to matters 
which, if true, must have been 
equally within the knowledge of 
decedent. 

Mich.—Schempf v. New Era Life 
Ass’n, 234 N.W. 177, 253 Mich. 
152. 

70 C.J. p 267 note 86 [c] (9)~(11). 

(7) However, in action against in¬ 
surer by beneficiary under certifi¬ 
cate issued under a group life policy, 
agent of deceased employee's cor¬ 
porate employer was competent to 
testify as to employment records 
and other facts, since he was agent 
of a corporation not a party to the 
action and so was not within rule 
excluding testimony of an agent of 
an opposing corporate party con¬ 
cerning matters equally within the 
knowledge of deceased. 

Mich.—Rasmussen v. Equitable Life 
Assur. Soc. of U. S., 292 N.W. 377, 
293 Mich. 482. 
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competent to testify as to transactions or conver¬ 
sations with one since deceased or incompetent, 47 
particularly where the suit does not concern part¬ 
nership affairs. 48 Similarly, a partner of decedent 
is not incompetent, by reason of interest, to testify 
as to matters not directly affecting* the partner¬ 
ship; 49 and a partner of decedent is not incom¬ 
petent to testify that property standing in the name 
of decedent is partnership property, where the only 
question is whether it shall be first applied to de¬ 
cedent’s individual debts, and the balance to the 
partnership debts, or whether it shall all be applied 
to partnership debts. 50 The surviving member of 
a partnership has no such adverse interest in a 
suit to enforce a mechanic’s lien against a house 
built by the partnership as will disqualify him to 
testify concerning the building contract and the 
owners. 51 

On the other hand, in some instances, members 
of a partnership have been held to be incompe¬ 
tent to testify on behalf of the partnership as to 
conversations or transactions with a decedent or 
incompetent, because of their adverse interest. 52 
Thus, in an action against the estate of a decedent 
on an obligation of a firm of which he is alleged 
to have been a member, other members of the same 
firm, although not parties, are not generally com¬ 
petent. 53 A witness who is not in fact a partner 
of one of the parties is not so interested as to be 
incompetent merely because, by holding himself 
out as a partner, he has become liable for the debts 


of the business, where it is not shown that there 
are any such debts or that the real sole owner of 
the business is not amply able to meet all liabilities, 
if any exist. 54 

A business partner of one of the executors who 
would be entitled to share in the fees paid to the 
executor if the will involved in the contest was sus¬ 
tained has been held to have such an interest as 
will disqualify him. 65 It has also been held that 
members of a partnership firm suing to establish 
a lien on the interest of their deceased partner 
in a leasehold owned by the partners are not com¬ 
petent witnesses against the widow and heirs of 
the deceased partner. 55 

§ 182. -Attorney 

In general, the attorney of a party Is not interested 
in the result of a suit in such sense as to render him in¬ 
competent as a witness, unless his fee depends on his 
success or he has a direct interest in his personal, rather 
than his professional, capacity. 

In determining whether the attorney for a party 
in litigation is incompetent to testify in such pro¬ 
ceeding as an interested person, the character of 
the interest created by the attorney’s contract is 
conclusive. 57 Thus, the attorney of a party is not 
ipso facto interested in the result of the suit in 
such sense as to render him incompetent as a wit¬ 
ness 58 whether or not his client owed him any 
fees for his prior services, 59 at least where a fixed 
fee has been agreed on for the attorney. 60 How¬ 
ever, the attorney may be incompetent as a wit- 


47. N.C.—Winborne v. McMahan, 
173 S.E. 278, 206 N.C. 30. 

70 C.J. p 26 7 note 88. 

Partner of attorney 
Where attorney was employed as 
individual and not as member of 
partnership, his partner was held 
competent to testify with respect to 
transactions between attorney and 
his deceased client 
Mo.—Yawitz v. Laughlin’s Estate, 
App., 68 S.W.2d 830. 

48. Pa.—Shaak v. Meily, 20 A. 615, 
136 Pa. 161. 

49. Ga.—Powell v. Bussell, 12 S.E. 
2d 152, 64 Ga.App. 42. 

50. Pa.—In re Miller’s Estate, 2 Pa. 
Dist. 854, 14 Pa.Co. 147. 

51. Pa.—Logan Lumber Co. v. 
Knapp, 39 A.2d 275, 155 Pa.Super. 
580. 

52. Ohio.—Troop v. Freed Fire¬ 
works Co., App., 50 N.E.2d 909. 

53. Iowa.—Giesecke Boot, etc., Mfg. 
Co. v. Seevers, 52 N.W. 555, 85 
Iowa 685. 

70 C.J. p 268 note 91. 


Nature of loans as partnership or 
several 

In action against administrator 
of estate of deceased former partner 
and surviving copartner to recover 
money allegedly lent to partnership, 
wherein administrator contended that 
separate loans had been made to 
members of partnership as individ¬ 
uals and that loan to his decedent 
had been repaid, surviving partner, 
although in default, had a pecuniary, 
legal, and immediate interest in out¬ 
come of action and hence was incom¬ 
petent under dead man’s statute to 
testify concerning conversations in 
which both partners and plaintiff 
had participated. 

Minn.—Pearson v. Bertelson, 69 N. 
W.2d 621, 244 Minn. 224. 

54. Ala.—Huckaba v. Abbott, 6 So. 
48, 87 Ala. 409. 

55. Ill.—Bailey v. Beall, 96 N.E. 
567, 251 Ill. 577. 

58. Ill.—Harris v. Young, 131 N.E. 
670, 298 Ill. 319. 

57. Colo.—Lee v. Leibold, 79 P.2d 
1049, 102 Colo. 408, 116 A.L.R. 
I 1319. 


58. U.S.—Mutual Life Ins. Co. of 
NT. Y. v. Ginsburg, D.C.Pa., 125 
F.Supp. 920, appeal dismissed, C. 
A., 228 F.2d 881. 

Ala.—Kilgore v. Kimbrell, 163 So. 
896, 231 Ala. 148. 

Colo.—Lee v. Leibold, 79 P.2d 1049, 
102 Colo. 408, 116 A.L.R. 1319- 
In re Eder’s Estate, 29 P.2d 631, 
94 Colo. 173. 

Fla.—Parker v. Priestley, 39 So.2d 

210 . 

Ill.—Slape v. Fortner, 122 N.E.2d 57, 
3 Ill.App.2d 339. 

Iowa.—Luthy v. Seaburn, 46 N.W. 2d 
44, 242 Iowa 184. 

Mo.—Walton, v. Van Camp, 283 S.W. 
2d 493. 

N.Y.—In re Annunziato’s Estate, 108 
N.Y.S.2d 101, 201 Misc. 971. 

X.C.—Vannoy v. Stafford, 184 S.E. 

482, 209 N.C. 748. 

70 C.J. p 268 note 95. 

59. Ill.—Spencer v. Wilsey, 71 N.E. 
2d 804, 330 Ill.App. 439. 

60. Ky.—Garnett v. Walton, 242 S. 
W.2d 107. 
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ness where he has an arrangement with his client 
that he will receive an interest in whatever may 
be recovered, 61 or where the fee is contingent and 
he is to be compensated only in the event of suc¬ 
cess, 62 or where he has a direct interest in the ac¬ 
tion in his personal, rather than his professional, 
capacity. 63 Nevertheless, where the statutes ex¬ 
clude only parties, the attorney of a party is com¬ 
petent, even though his fee is contingent on suc¬ 
cess, 64 An attorney who has withdrawn from the 
case and waived his fee has no such interest in 
the outcome of the case as will preclude him from 
testifying. 65 

In general, the fact that an attorney who has 
made no express agreement as to a fee is entitled 
to a reasonable compensation, which by custom 
will vary in some degree with the success of the 
undertaking, does not bar him as a witness under 


the dead man’s statutes; 66 but it has been held that 
the implied agreement for reasonable compensation 
in the absence of an express agreement gives the 
attorney a pecuniary interest in the outcome of the 
case which precludes him from testifying there¬ 
in.^ 

In an action by or against an executor or admin¬ 
istrator, the attorney of decedent is competent 
as to matters other than confidential communications 
to him and his advice thereon; 68 but he has been 
held to be incompetent, on proper objection, as to 
his conversation with decedent. 69 

Under statutes which expressly exclude the tes¬ 
timony of attorneys or agents under certain cir¬ 
cumstances, the attorney may be incompetent if 
he comes within the scope of the statutory prohi¬ 
bition under the Circumstances. 70 


61. Fla.—Parker v. Priestley, 39 So. 
2d 210. 

70 C.J. p 268 note 96. 

ZEffect of unenforceable agreement 

In action on claim of infant who 
was born out of lawful wedlock 
against executor of infant’s deceased 
natural father, where attorney rep¬ 
resenting infant had agreed with 
infant's mother that attorney should 
receive as compensation for his 
services in connection with the 
claim a sum equal to a certain per¬ 
centage of the amount mother would 
receive, attoney was not a “person 
■directly interested” in the action so 
as to be prohibited from testifying, 
since attorney’s agreement with 
mother was not binding on infant, 
and at most the attorney’s interest 
would bear on credibility, but not on 
competency. 

•Colo.-—Lee v. Leibold, 79 P.2d 1049, 
102 Colo. 408, 116 A.L.R. 1319. 

62. Colo.—Lee v. Leibold, supra. 
Fla—Parker v. Priestley, 39 So.2d 

210 . 

Ky.—Garnett v. Walton, 242 S.W.2d 
107. 

70 C.J. p 268 note 97. 

63. Ky.—Parkey v. Brock, 299 S.W. 
1061, 222 Ky. 34. 

64. Mo.—Mott v. Bernard, 70 S.W. 
1093, 97 Mo.App. 265. 

Okl.—Wright v. Quinn, 207 P.2d 912, 
201 Okl. 565. 

'Tex.—Logan v. Thomason, Civ.App., 
199 S.W.2d 210, reversed on other 
grounds 202 SW.2d 212, 146 Tex. 
37—-Davidson v. Gray, Civ.App., 
97 S.W.2d 488. 

65. Ill.—Spencer v. Burns, 108 NT.E. 
2d 413, 413 Ill. 240. 

70 C.J. p 268 note 95 [dj. 

66. Wash.—Carey v. Powell, 204 P. 
2d 193, 32 Wash.2d 761—In re 


Hilbert’s Estate, 128 P.2d 647, 14 
Wash.2d 475. 

70 C.J. p 268 note 95 [a]. 
“Understanding” with attorney 
In discovery proceeding to deter¬ 
mine ownership of stock certificate 
which was in claimant’s possession 
at time of deceased’s death, claim¬ 
ant’s attorney having no contingency 
agreement, hut merely an under¬ 
standing that he would not charge 
as much if he lost as if he won, 
was not a person “interested” in 
the event, within statute prohibiting 
persons interested in the event from 
testifying concerning transactions 
with deceased person, and he could 
testify that certificate was properly 
assigned and delivered to claimant 
by deceased during the latter’s life¬ 
time. 

N.Y.—In re Kislyk’s Estate, 1 N.Y.S. 
2d 386, 164 Misc. 287. 

67. Ky.—Garnett v. Walton, 242 S. 
W.2d 107. 

68. Ill.—Kleinhaus v. Ohde, 112 N. 
E.2d 498, 350 Ill.App. 177. 

Tex.—Hudson v. Fuson, Civ.App., 15 
S.W. 2d 166. 

70 C.J. p 268 note 1. 

Confidential communications be¬ 
tween attorney and client see 
infra §§ 276-292. 

69. Neb.—In re Tyler, 256 N.W. 518, 
127 Neb. 681. 

70. In. Georgia 

(1) Under a provision that no 
attorney of the surviving or sane 
party at the time of the transaction 
testified about shall be allowed to 
testify in favor of a surviving or 
sane party under the circumstances 
where the principal, a party to the 
cause, could not testify, a party’s 
attorney is incompetent to testify 
against deceased or an insane party 
to a transaction in favor of the 
surviving or sane party alone. 
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Ga.—Whiddon v. Hall, 118 S.E. 347, 

155 Ga. 570. 

70 C.J. p 268 note 2 [a]. 

(2) Under Georgia dead man’s 
statute, plaintiff’s attorney was com¬ 
petent to testify as to conversation 
he had had with attorney for de¬ 
fendant corporation, although latter 
was dead at time of trial; and let¬ 
ter written by plaintiffs attorney to 
plaintiff concerning statement at¬ 
tributed to defendant’s attorney was 
admissible whether or not defend¬ 
ant’s attorney was authorized to 
make the statement. 

U.S.—Pittsburgh-Erie Saw Corp. v. 

Southern Saw Service, D.C.Ga., 136 

F.Supp. 96. 

In Tn fi i a.n t\. 

Under a statute incapacitating 
anyone who has acted as an agent 
in the making or continuing of a 
contract with a deceased person in 
a suit involving such contract, an 
attorney who was present at the 
making of a contract as adviser and 
not as agent of his client is compe¬ 
tent. 

Ind.—Piper v. Fosher, 23 N.E. 269, 

121 Ind. 407. 

In Michigan 

(1) A statute prohibiting an agent 
in proceedings against a corporation 
from testifying to matters which, 
if true, were equally known to de¬ 
ceased will prevent an attorney who 
represented a corporation relative 
to the very transaction sought to be 
proved from testifying thereto. 
Mich.—Perfect Cleaners & Dyers, 

Inc. v. Kirschbaum, 241 N.W. 142, 

257 Mich. 430. 

(2) In suit by administrator of 
deceased’s estate against deceased’s 
nephew to cancel transactions 
whereby nephew became joint owner 
with right of survivorship in prop¬ 
erty of deceased, admission of test!- 
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The competency of agents is discussed supra § 
180. 

§ 183. - Creditors 

Whether a creditor of a decedent has such a direct 
legal interest as to disqualify him as a witness depends 
•on the circumstances of the case. 

Whether a creditor of a decedent has such a di¬ 
rect legal interest as to disqualify him as a wit¬ 
ness depends on the circumstances of the case, it 
having been held in some cases that he has a dis¬ 
qualifying interest, 71 and in others that his inter¬ 
est is too remote to disqualify him. 72 Thus, one 
jointly interested with a party in a claim against 
the estate of decedent is disqualified as a witness. 73 
However, the fact that the witness has a claim 
against decedent’s estate, which is similar to that 
of a party to the action, does not give him such a 
direct legal interest in the action as to render him 
incompetent to testify; 74 and where two claim¬ 


ants file similar claims each is competent to tes¬ 
tify for the other. 75 

After payment or adjudication of creditor's 
claim . It has been held that a creditor of deceased 
whose claim has been paid by the executor or ad¬ 
ministrator is a competent witness in favor of such 
representative to establish the claim in order that 
the representative may be allowed credit therefor 
in his account. 76 So, also, one whose claim against 
decedent’s estate has been adjudicated is compe¬ 
tent to testify to transactions or conversations of 
decedent with respect to similar claims. 77 

§ 184. -Employee 

An employee of a party is not ipso facto incompetent 
as a witness under the dead man’s statutes, although he 
may be if he is personally interested in the outcome of 
the suit. 

An employee of a party is not ipso facto incom¬ 
petent as a witness, 78 even though the action is 


mony of attorney concerning the 
transactions was not error under 
statute providing that no person who 
acted as agent in making or contin¬ 
uing a contract with a deceased, 
■shall be a competent witness in any 
suit involving the contract, on be¬ 
half of the principal to such con¬ 
tract against deceased's legal repre¬ 
sentatives or heirs, where, even 
though the attorney had on previous 
occasions served the nephew pro¬ 
fessionally, deceased, of her own 
volition, sought and acted on the 
attorney’s advice. 

Mich.—Roach v. Plank, 1 N.W.2d 
446, 300 Mich. 43. 

*71. TJ.S.—Henegan v. TJ. S., 17 Ct 
Cl. 155. 

70 C.J. p 269 note 3. 

Niece’s claim for services 

In proceeding to determine wheth¬ 
er niece's claim against the estate of 
deceased for services in boarding 
And nursing deceased during last 
■twenty-one months of her life 
.should be allowed, niece was incom¬ 
petent to testify as to conversations 
which she had with deceased, under 
.statute relating to evidence of trans¬ 
actions with decedents. 

"S-C.—in re Limehouse’s Estate, 16 
S.E.2d 1, 198 S.C. 15. 

‘72. Wis.—McHatton v. McDonnell’s 
Estate, 165 N.W. 468, 166 Wls. 323. 
70 C.J. p 269 note 4. 

’7a Ky.—G-ibbs v. Terry, 281 S.W.2d 
712. 

Neb.—Anderson v. Akins* Estate, 157 
N.W. 334, 99 Neb. 630. 

'74. Ill.—Forster v. Sheridan Trust 
& Savings Bank, 257 Ill.App. 463. 
’Claims dependent on same facts 
Where witnesses who are offered 
rto support claim against a dece¬ 


dent’s estate are not jointly inter¬ 
ested in claim with claimant, they 
are not incompetent under dead 
man’s statute because they have 
separate claims against estate which 
are dependent in part on the same 
facts. 

Neb.—In re Jelinek’s Estate, 20 N. 
W.2d 325, 146 Neb. 452. 

Liability for costs 

Liability of one claimant against 
a decedent’s estate for payment of 
costs in litigation on his claim is 
not a “direct legal interest” in the 
claim of another against same es¬ 
tate so as to preclude first claimant, 
under dead man’s statute, from act¬ 
ing as a witness for second claim¬ 
ant. 

Neb.—-In re Jelinek’s Estate, supra. 

75. Wis.—McHatton v. McDonnell’s 
Estate, 165 N.W. 468, 166 Wis. 323. 

Claims for services 

(1) Fact that two claims are for 
services to decedent will not dis¬ 
qualify the claimants as witnesses 
for each other, where the two claims 
are separate transactions. 

Neb.—Anderson v. Akins’ Estate, 
157 N.W. 334, 99 Neb. 630. 

(2) Each of testator’s two house¬ 
hold employees, who claimed against 
estate under promises to make be¬ 
quests to each alleged to have been 
made by testator in presence of 
both, while an incompetent witness 
as to her own claim, was competent 
witness as to claim of other. 

Pa—In re Houston’s Estate, 178 A. 
479, 318 Pa 300. 

76. N.T.—In re Klausner’s Will, 77 
N.Y.S.2d 775, 192 Misc. 790. 

In re Molinaxo's Will, 140 N.Y.S. 
2d 834. 


Ohio.—Corpus Juris cited in In re 
Butler’s Estate, 28 N.E.2d 186, 195, 
137 Ohio St. 96. 

Okl.—G-ibbs v. Barksdale, 184 P.2d 
755, 199 Okl. 141, 2 A.L.R.2d 345. 

70 C.J. p 256 note 18 [e], p 269 
note 5. 

Disqualification of satisfied creditor 
to prove claim for credit of execu¬ 
tor under statutes disqualifying 
person from whom party derives 
interest see infra § 186. 

77. N.Y.—In re Tarbell’s Estate, 
127 N.Y.S.2d 768. 

78. Iowa—Cowan v. Allamakee 
County Benevolent Soc., 8 N.W.2d 
433, 232 Iowa 1387. 

N.Y.—In re Olson’s Estate, 119 N.Y. 
S.2d 207. 

70 C.J. p 269 note 7. 

Employees of deceased party 
Where employees of original de¬ 
fendant, who died prior to trial, had 
no pecuniary interest in result of 
suit, there was no error in permit¬ 
ting them to testify with respect to 
conversations or transactions with 
original defendant. 

Ala—Burrow v. Leigeber, 73 So.2d 
562, 261 Ala 231. 

No interest in outcome of litigation 
In proceedings by operator of pe¬ 
troleum products station to estab¬ 
lish a claim for products sold to de¬ 
ceased’s tenants as a claim against 
estate, testimony of operator’s tank 
wagon driver concerning statements 
by deceased made to operator relat¬ 
ing to payment of bill was not inad¬ 
missible under statute, where driver 
took no part in conversation, had 
been paid his commissions before 
trial, and had no interest in out¬ 
come of litigation. 

Iowa—Reichart v. Downs, 285 N.W. 
256, 226 Iowa 870. 
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against the employer for an injury caused by the [ 
alleged negligence of the employee . 79 However, 
an employee personally interested in the outcome 
of a suit to which his employer is a party is gen¬ 
erally held to be incompetent under “dead man” 
statutes where they do not exclude interested par¬ 
ties to the record alone . 80 It has been held that 
an employee of a corporation is not incompetent 
under a statute rendering the agent of a corpora¬ 
tion incompetent, since an employee is not an offi¬ 
cer or agent . 81 In any event, an employee of a 
corporation who resigns from his employment be¬ 
fore the trial is not a “party in interest” disqual¬ 
ified from testifying . 82 

§ 185. - Officer, Member, or Stockholder 

of Corporation or Association 

Neither officers nor stockholders of a corporate party 
to an action are disqualified to testify under statutes ex¬ 
cluding only parties; but stockholders of profit corpora¬ 
tions are incompetent under statutes disqualifying inter- 


97 C.J.S. 

r ested persons, unless they have disposed of the stock 
holdings. 

While there is some authority to the contrary , 82 
where the statute in terms excludes only parties 
to the action, an officer , 84 incorporator , 88 member , 88 
director , 87 or stockholder 88 of a corporation which 
is a party is competent. A company officer is not 
disqualified where the corporation itself was not a 
party . 89 Likewise, a statute disqualifying parties 
or persons “in whose behalf” a claim against a de¬ 
ceased person’s estate is brought does not disqualify 
a stockholder of a party . 90 

On the other hand, under statutes disqualifying 
interested persons as witnesses, the weight of au¬ 
thority is to the effect that a stockholder in a 
corporation which is a party to an action is a per¬ 
son interested in the result and therefore incom¬ 
petent ; 91 but there is authority to the contrary . 92 
Similarly, an officer of a corporation, if also a 
stockholder, is generally held to have an interest 


79. Ill.—Webb v. Willett Co., 33 
N.E.2d 636, 309 Ill.App. 504. 

Ky.—Colston’s Adm’r v. Cincinnati, 
N. O. & T. P. Ry. Co., 69 S.W.2d 
1072, 253 Ky. 512. 

70 C.J. p 269 note 8. 

80. Ill.—Harris v. Chicago Title & 
Trust Co., 251 Ill.App. 240, af¬ 
firmed 170 N.E. 285, 338 Ill. 245. 

81. Mich.—Waldbauer v. Michigan 
Bean Co., 270 N.W. 285, 278 Mich. 
249. 

Competency of employee acting as 
agent see supra § 180. 

Employees held not shown to have 
been agents 

In action on automobile liability 
policy for amount of judgment 
against insured’s wife who had died 
prior to action, insurer’s claim ad¬ 
juster and employee in legal depart¬ 
ment were held not incompetent to 
testify as to conversation with in¬ 
sured's wife under statute, in ab¬ 
sence of showing that witnesses 
acted as agents, in making or con¬ 
tinuing insurance contract. 

Mich.—Rogers v. Detroit Automobile 
Inter-Insurance Exchange, 266 N. 
W. 386, 275 Mich. 374. 

82. Wash.—Adams Marine Service, 
Inc. v. Fishel, 257 P.2d 203, 42 
Wash.2d 555. 

83. U.S.—Lake Shore Hat. Bank v. 
Bellanca Aircraft Corp., D.C.Del., 
83 F.Supp. 795. 

Officers held incompetent 
U.S.—Lake Shore Nat. Bank v. Bel¬ 
lanca Aircraft Corp., supra. 

84. Ariz.—-Wolff v. First Nat. Bank, 
53 P.2d 1077, 47 Ariz. 97. 

Ark.—Cross v. Pharr, 221 S.W.2d 24, 
215 Ark. >63. 

Ga.—Nallej Land & Investment Co. 


v. Merchants & Planters Bank, 199 
S.E. 815, 187 Ga. 142. 

N.J.—McArdle Real Estate Co. v. 
McGowan, 172 A. 786, 12 N.J.Misc. 
500. 

Ohio.—In re Kennedy’s Estate, 80 N. 

E.2d 810, 82 Ohio App. 359. 

Okl.—Mud Products, Inc., v. Gutow- 
sky, 274 P.2d 389. 

Tex.—Thompson v. McAllen Feder¬ 
ated Woman’s Bldg. Corp., Civ. 
App., 273 S.W.2d 105, error dis¬ 
missed—Pruett v. First Nat. Bank 
of Temple, Civ.App., 175 S.W.2d 
658—International Order of 

Twelve Knights and Daughters of 
Tabor v. Fridia, Civ.App., 91 S.W. 
2d 404. 

70 C.J. p 269 note 11. 

Competency of agents of corporation 
see supra § 180. 

85. Me.—Central Maine General 

Hospital v. Carter, 132 A. 417, 125 
Me. 191, 44 A.L.R. 1333. 

86. Tex.—Crosby v. El Paso First 
Presb. Church, 99 S.W. 584, 45 Tex. 
Civ.App. 111. 

70 C.J. p 270 note 13. 

87. D.C.—Cush v. Allen, 13 F.2d 299, 
56 App.D.C. 327, 54 A.L.R. 261. 

88. Idaho.—Webster-Soule Farm v. 
Woodmansee’s Adm’r, 211 P. 1090, 
36 Idaho 520. 

70 C.J. p 270 note 15. 

89. Mo.—Payne v. Ward’s Estate, 
App., 247 S.W.2d 541. 

90. Cal.—Merriman v. Wickersham, 
75 P. 180, 141 C. 567. 

Idaho.—-Webster-Soule Farm v. 
Woodmansee’s Adm’r, 211 P. 1090, 
36 Idaho 520. 

91. Ky.—Louisville & Jefferson 
County Metropolitan Sewer Dist. 
v. General Distillers Corp. of Ky., 
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257 S.W.2d 543—Browns, Bell & 
Cowgill v. Soper, 152 S.W.2d 278, 
287 Ky. 17, 134 A.L.R. 1385. 

Pa.—Pittsburgh No. 8 Coal Corp. v. 
Newcomer, 76 A.2d 371, 365 Pa. 
462. 

In re Zimmerman’s Estate, 77 
Pa.Dist. & Co. 90, 52 Lanc.Rev. 
315, 65 York Leg.Rec. 82. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash.2d 
555—McLean v. Archer, 201 P.2d 
184, 32 Wash.2d 234. 

70 C.J. p 270 note 19. 

Sole stockholder 

In action by corporation against 
executors of deceased vice president,, 
testimony of plaintiff's sole stock¬ 
holder that he was ignorant of vice 
president’s withdrawals of cash 
from corporation until after vice 
president’s death was inadmissible 
under statute prohibiting examina¬ 
tion of party or interested person 
against personal representative of a: 
deceased person concerning personal 
transaction or communication be¬ 
tween witness and deceased. 

N.Y.—John A. McCarthy & Co. v- 
Hill, 67 N.E.2d 375, 295 N.Y. 320. 

Against whom evidence offered 

A stockholder is not disqualified 
where he was not a witness against 
the “executor, or administrator, 
heir-at-law, next of kin, assignee, 
legatee, devisee or survivor of such 
deceased person,” these being the 
persons and classes protected under 
the statute. 

Fla—McMullen v. St. Lucie County- 
Bank, 175 So. 721, 128 Fla 745. 

92. Ga—B ank of Southwestern 

Georgia v. McGarrah, 48 S.E. 393^ 
120 Ga. 944. 

70 C.J. p 270 note 20. 
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in the result of the action. 93 However, an officer 
of a corporation is not ipso facto necessarily incom¬ 
petent as an interested person, 94 although in some 
instances corporate officers have been held to be 
incompetent to testify on behalf of the corporate 
party as to conversations or transactions with a de¬ 
cedent or incompetent, because of their adverse 
interest 95 

Some statutes expressly disqualify, under certain 
circumstances, officers and stockholders of a cor¬ 
poration which is a party. 96 

Mutual assessment or benefit associations. In 
some jurisdictions membership in a mutual assess¬ 
ment or mutual benefit association is held to con¬ 
stitute such an interest in the event of the suit as 
to disqualify a witness, 97 although other jurisdic¬ 
tions hold the opposite. 98 Similarly, some cases 
hold that officers and directors who are members 
of mutual assessment or mutual benefit associations 
are so interested as to be incompetent witnesses. 99 


Other cases hold that an officer of such a society is 
not, by reason of that fact, incompetent for inter¬ 
est. 1 

Religious or charitable corporations or associa¬ 
tions. The pastor, 2 officers, 3 trustees, 4 and mem¬ 
bers, 5 of a church or religious society, or the di¬ 
rectors, corporators, or members of a charitable 
or educational institution, 6 are not usually con¬ 
sidered as being interested in the event of a suit 
in which the church or institution is a party so 
as to disqualify them. The reason for the rule is 
that the members and officers are not the owners of 
the corporation or association, or its assets, as are 
the stockholders of a profit corporation. 7 

Termination of interest. In accordance with the 
rules, as discussed supra § 167 b, it has been held 
that where a stockholder disposes of all his stock 
in a corporation he is no longer a “party in interest” 
disqualified from testifying; 8 and the same is true 
of an officer of a corporation who resigns his of¬ 
fice before the trial. 9 


93. Ala.—Qualls v. Monroe County 
Bank, 156 So. 846, 229 Ala. 315. 
Ky.—Harlan Collieries Co. v. John¬ 
son, 212 S.W.2d 540, 308 Ky. 89. 

70 C.J. p 270 note 21. 

Bank cashier who owned stock 
was held incompetent. 

Iowa.—Monticello State Bank v. 
Schatz, 268 N.W. 602, 222 Iowa 
335. 

President who practically owned 
corporation 

In replevin by a corporation to re¬ 
cover possession of an automobile 
from administratrix of estate of de¬ 
ceased employee in whom title was 
allegedly placed under an oral agree¬ 
ment for use of corporation, presi¬ 
dent of corporation who practically 
owned corporation had an “interest” 
adverse to deceased employee, which 
rendered him incompetent under 
statute to testify to any matter 
-occurring before employee’s death. 
Pa.—Royal Batting & Felting Co. 
v. Klein, 27 A.2d 539, 149 Pa.Super. 
622. 

■94. Ky.—Harlan Collieries Co. v. 
Johnson, 212 S.W.2d 540, 308 Ky. 
89 

70 C.J. p 270 note 22. 

Bank cashier has been held to be 
a competent witness under the “dead 
man” statutes. 

Ky.—Sachs v. Title Ins. & Trust Co., 
202 S.W.2d 384, 305 Ky. 154. 

Pa.—In re Strickler’s Estate, 195 A. 
134, 328 Pa 145. 

Cummings v. Cummings, Com. 
Pl., 31 West.L.J. 109. 

*Tenn.—Poole v. First Hat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

'70 C.J. p 270 note 22 [b]. 


95. Ohio.—Troop v. Freed Fire¬ 
works Co., App., 50 N.E.2d 909. 

96. Matters equally within knowl¬ 
edge of decedent 

Under a provision to that effect, 
in a suit by the heirs or personal 
representatives of a decedent 
against a corporation, no officer or 
agent of such corporation shall be 
allowed to testify in relation to 
matters which, if true, must have 
been equally within the knowledge 
of such decedent. 

Mich.—Glenn v. McDonald Dairy Co., 
259 3ST.W. 288, 270 Mich. 346. 

70 C.J. p 271 note 25 [a]. 

97. Ill.—Poulopoulos v. Hellenic 
Brotherhood Messenia, 26 N.E.2d 
730, 304 Ill.App. 575. 

70 C.J. p 270 note 17. 

98. N.Y.—In re Alexieffis Will, 94 
N.Y.S.2d 32, affirmed 97 N.Y.S.2d 
532, 277 App.Div. 790, appeal de¬ 
nied 98 N.Y.S.2d 582, 277 App.Div. 
901. 

70 C.J. p 270 note 18. 

99. Neb.—Priest v. Business Men's 
Protective Ass’n, 220 N.W. 255, 
117 Neb. 198. 

Pa.—Aquetong Hall Ass’n v. James, 
100 Pa.Super. 440. 

L N.Y.—In re AlexiefTs Will, 94 N. 
Y.S.2d 32, affirmed 97 N.Y.S.2d 532, 
277 App.Div. 790, appeal denied 98 
N.Y.S.2d 582, 277 App.Div. 901. 

70 C.J. p 271 note 24. 

2 . Iowa.—'West v. Iowa Seventh 
Day Adventist Ass’n, 189 N.W. 
765, 194 Iowa 390. 

70 C.J. p 271 note 26. 
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3. Iowa.—West v. Iowa Seventh 
Day Adventist Ass’n, 189 N.W. 
765, 194 Iowa 390. 

70 C.J. p 271 note 27. 

4. Ill.—Adams v. First Methodist 
Episcopal Church of Irving Park, 
96 N.E. 253, 251 Ill. 268. 

5. Colo.—In re Eder’s Estate, 29 P. 
2d 631, 94 Colo. 173. 

70 C.J. p 271 note 29. 

6. Pa.—In re Groome’s Estate, 11 
A.2d 271, 337 Pa. 250. 

In re Field’s Estate, 45 Pa.Dist. 
& Co. 468. 

70 C.J. p 271 note 30. 

7- Pa.—In re Groome’s Estate, 11 
A2d 271, 337 Pa. 250. 

8- Fla.—McMullen v. St. Lucie 
County Bank, 175 So. 721, 128 Fla- 
745. 

Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash. 
2d 555. 

70 C.J. p 256 note 18 [d]. 

Sale of stock during trial recess 
In corporation's action against ad¬ 
ministrators of decedent’s estate on 
contract for division of profits from 
performance of street paving con¬ 
tract awarded plaintiff, plaintiff’s 
controlling stockholder, after part¬ 
ing with title to his stock and re¬ 
signing his offices in plaintiff corpo¬ 
ration during trial recess, was com¬ 
petent to testify as to his personal 
transactions with decedent. 

N.Y.—Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 

9. Iowa.—Thomsen v. Thomsen, 7 
N.W.2d 815, 232 Iowa 1161. 

N.Y.—'Friedrich v. Martin, 63 N.E.2d 
586, 294 N.Y. 588, 163 A.L.R. 1210. 
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§ 186. Person from Whom Party or Inter¬ 
ested Person Derives Title or Inter¬ 
est 

a. In general 

b. Particular persons or classes of per¬ 

sons 

a. In General 

Under statutes so providing, a person from, through, 
or under whom a party or interested person derives his 
title or interest is incompetent to testify concerning per¬ 
sonal transactions with a deceased person or lunatic 
against the interest of the decedent's or lunatic's estate 
or successor. 

Under statutes which so provide a person from, 
through, or under whom a party or interested per¬ 
son derives his title or interest is incompetent to 
testify concerning personal transactions with a de¬ 
ceased person or lunatic against the interest of de¬ 
cedent’s lunatic’s estate or successor; 10 and even 
in the absence of a statute specifically so providing 
he may be incompetent because of interest or for 
some other reason, as discussed infra §§ 187, 188. 
The application of the statute is not limited to an 
interested witness called in his own behalf, but 
extends to all cases in which it is sought to ex¬ 
amine the witness in behalf of a party or person in¬ 
terested in the event who derives title to the sub¬ 
ject matter of the action by assignment or other¬ 
wise from the witness, as against the representa¬ 
tives or assignees of a deceased person. 11 The pur¬ 
pose of such a statute is to prevent a person who 
was, or who might be assumed to be, a partisan 
witness from giving his version of a transaction 
with another who was deceased and could not 
speak 12 

Meaning of terms used. In a statute of this na¬ 


ture rendering incompetent any person from, 
through, or under whom any party or interested 
person derives any interest or title by assignment 
or otherwise, the words “from, through, or under” 
have reference to the origin or devolution of prop¬ 
erty, and, unless some title to property, or interest 
therein, has been derived by “assignment or other¬ 
wise” from the party adverse to the estate, the sec¬ 
tion has no application. 13 By “otherwise” is meant 
in another manner or way, as by devise or de¬ 
scent. 14 

Immediacy of derivation of title . Under a stat¬ 
ute to that effect, the prohibition against testifying 
applies only to a party who derived title to the cause 
of action “immediately” from deceased, that is di¬ 
rectly and without an intermediary. 16 Thus, it does 
not preclude one who takes land from a remote 
grantor, after several intermediate conveyances, 
to testify as to the transaction with such grantor. 16 

b. Particular Persons or Classes of Persons 

The application of a statute prohibiting a person 
from, through, or under whom a party or interested per¬ 
son derives his title or interest to testify has been deter¬ 
mined with respect to various persons and classes of 
persons under various circumstances, including a person 
releasing his interest, a mortgagor, a debtor or creditor, 
a parent or child, and a person making a contract for 
the benefit of another. 

Whether a statute prohibiting a person from, 
through, or under whom a party or interested per¬ 
son derives his title or interest to testify applies 
in any given case has been determined with re¬ 
spect to various persons and classes of persons un¬ 
der various circumstances. 17 Where the circum¬ 
stances do not show that the title or interest of 
the party or interested person was derived from 
the witness, the latter may testify. 18 Thus, in the 


Wash.—Adams Marine Service, Inc. 
v. Fishel, 257 P.2d 203, 42 Wash. 
2d 555. 

10. Iowa.—In re Larsen’s Estate, 15 

N.W.2d 919, 235 Iowa 57—Craw¬ 
ford v. Couch, 15 N.W.2d 633, 234 
Iowa 1246—In re Iwers’ Estate, 
280 N.W. 579, 225 Iowa 389— 

Robertson v. Renshaw, 261 N.W. 
645, 220 Iowa 572. 

N.Y.—Fischer v. City of New York, 
138 N.Y.S.2d 754, 207 Misc. 528. 

70 C.J. p 271 note 31. 

11. N.Y.—O'Brien v. Weiler, 35 N. 
E. 587, 140 N.Y. 281. 

12. N.C.—Carey v. Carey, 10 S.E. 
156, 104 N.C. 171. 

70 C.J. p 271 note 34. 

13. Iowa.—In re Larsen’s Estate, 15 
N.W.2d 919, 235 Iowa 57—In re 
Iwers' Estate, 280 N.W. 579, 225 


Iowa 389—Stiles v. Beed, 130 N. 
W. 376, 151 Iowa 86. 

14. Iowa.—In re Larsen’s Estate, 15 
N.W.2d 919, 235 Iowa 57—In re 
Iwers’ Estate, 280 N.W. 579, 225 
Iowa 389—Stiles v. Beed, 130 NW. 
376, 151 Iowa 86, disapproving- Mc- 
Clanahan v. McClanahan, 105 N. 
W. 833, 129 Iowa 411. 

‘‘Otherwise” given broader definition 
Some cases, accepting as their 
authority the McClanahan case, 
which has been disapproved, have 
taken the view that the word “other¬ 
wise” as used in the statute has a 
broader meaning, and hold that 
where the right asserted by a claim¬ 
ant depends for its existence and 
validity on any transaction between 
decedent and a third person, such 
person is incompetent to prove the 
transaction whether the party de¬ 
rives his interest by assignment “or 
otherwise.” 


Iowa.—W. T. Rawleigh Co. v. Mod, 
246 N.W. 782, 215 Iowa 843. 

70 C.J. p 273 note 46. 

15. Okl.—First Nat. Bank & Trust 
Co. of Oklahoma City v. Bohanon’s 
Heirs, 189 P.2d 612, 199 Okl. 665— 
Wilcox v. Wilcox, 68 P.2d 494, 180 
Okl. 228—Grosshart v. McNeal, 218 
P. 329, 95 Okl. 102. 

16. Okl.—First Nat. Bank & Trust 
Co. of Oklahoma City v. Bohanon's 
Heirs, 189 P.2d 612, 199 Okl. 665. 

17. Iowa.—In re Conner’s Estate, 36 
N.W.2d 833, 240 Iowa 479. 

18. U.S.—Martin v. Luster, C.C.A. 
Wis., 85 F.2d 833, certiorari denied 
Luster v. Martin, 57 S.Ct. 510, 300 
U.S. 667, 81 L.Ed. 874. 

Iowa.—In re Larsen’s Estate, 15 N. 
W.2d 919, 235 Iowa 57. 

70 C.J. p 272 note 37. 

Witnesses held competent 

(1) In will contest, testimony of 
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case of a certificate of deposit issued by a banker 
to deceased, and subsequently delivered by the 
banker at the instruction of deceased to a third 
person, the banker is not a person “through or un¬ 
der whom” the third person must claim within the 
statute, and the banker is not incompetent as a wit¬ 
ness. 19 So, also, one who has pledged and then 
redeemed a note does not derive his title or interest 
from the pledgee so as to render the latter incom¬ 
petent in an action on the note; 20 and one who 
was at a prior time the holder of a mere equitable 
interest in the property in controversy, cannot be 
excluded as the person from, through, or under 
whom a party derives his title or interest. 21 

One who was merely the nominal holder of title 
or a conduit through whom title passed from the 
real prior holder to the party or interested person 
will not ordinarily be precluded from testifying 
by the statute. 22 Thus, in an action against a trus¬ 
tee for an accounting, an executor is not prohibit¬ 
ed from testifying because title to the trust fund 
nominally passed through his hands to the trustee ; 23 
and, similarly, a person through whom a policy 
of insurance is delivered for another’s benefit is not 
a person through whom the one benefited derives 
title or interest. 24 So, also, an assignee of a bid¬ 
der at the sale of land who has no interest but 
merely directs the manner in which the deed is to 
be drawn is not within the prohibition of the stat¬ 
ute 25 

Such a statute disqualifies only the party to the 


WITNESSES § 186 

contract or cause of action in issue from or under 
whom a party to the action claims title; 26 and a 
statute rendering incompetent any party to the 
suit or proceeding whose right of action or defense 
is derived from one who is, or, if living, would be, 
incompetent does not disqualify one who claims 
as heir through decedent whose representative is 
the party to the suit. 27 

Person executing release or quitclaim of his in¬ 
terest . In general, within the meaning of a stat¬ 
ute rendering incompetent as a witness a person 
from, through, or under whom a party or interested 
person derives title or interest, a person who has 
released or quitclaimed his interest may not testify 
in favor of the person receiving his interest. 28 The 
test in the case of such release or quitclaim is to be 
sought in the legal effect of the instrument by 
means of which the interest of the witness is ex¬ 
tinguished, 29 regardless of what name it is called; 30 
and if an instrument operates in law to vest in 
another party to the action, or in a person interest¬ 
ed in its event, the title or interest which the wit¬ 
ness formerly had, the prohibition remains, if it 
is proposed to use the testimony of the witness in 
behalf of his successor in interest. 31 However, 
where the release is merely as to any rights the 
witness may have in a residuary clause in a will, he 
is not incompetent to testify as to the meaning of 
the language of the residuary clause 32 for, although 
the shares of the residuary legatees may be in¬ 
creased, they do not take anything thereby in the 


attesting- witness as to due execu¬ 
tion and attestation of will was ad¬ 
missible notwithstanding statute bar¬ 
ring testimony as to transaction with 
decedent by witness from, through, 
or under whom party or interested 
person derives interest or title by as¬ 
signment or “otherwise,* 1 and not¬ 
withstanding such testimony was 
necessary to establish proponents’ 
case. 

Iowa.—In re Iwers* Estate, 280 N. 

W. 579, 225 Iowa 389. 

(2) Where trust indenture gave 
share of income to settlor’s son and, 
in event of his death, to his issue, 
if any, son and his wife were not 
persons “from, through or under 
whom” the infants would derive their 
interest, and testimony by the son 
and his wife as to acts or statements 
of settlor allegedly indicating set¬ 
tlor’s intent that “issue” should in¬ 
clude adopted children, was relevant 
and was not barred by dead man’s 
statute. 

N.Y.—In re Nicol’s Trust, 148 N.Y.S. 

2d 854. 

(3) Other instances see 70 C.J. p 
272 note 37 [a]. 


19. Iowa.—In re Conner’s Estate, 36 
NW.2d 833, 240 Iowa 479. 

20. N.Y.—Wilson v. Low, 7 N.Y.St. 
672, reversed on other grounds 20 
N.E. 399, 112 N.Y. 536. 

2L Iowa.—Zerbe v. Reigart, 42 Iowa 
229. 

22. N.Y.—Putnam v. Lincoln Safe 
Deposit Co., 83 N.Y.S. 1091, 87 App. 
Div. 13. 

23. N.Y.—Putnam v. Lincoln Safe 
Deposit Co., supra. 

24. U.S.—Metropolitan Life Ins. Co. 
v. Dunne, D.C.N.Y., 2 F.Supp. 165. 

25. N.C.—Condor v. Secrest, 62 S.E. 
921, 149 N.C. 201. 

26. Mo.—McKee v. Downing, 124 S. 
W. 7, 224 Mo. 115. 

27. Mo.—Cole v. Waters, 147 S.W. 
552, 164 Mo.App. 567. 

28. N.Y.—O’Brien v. Weiler, 35 N. 
E. 587, 140 N.Y. 281. 

70 C.J. p 272 note 43. 

Waiver by heir of right in decedent’s 
estate 

Where paper by which heir of de- 
| cedent waived right under will of 
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decedent relating to realty and also 
all rights which he might have as 
distributee in event of intestacy, if 
effective to divest title to realty of 
decedent in event of success of will 
contest by those who would be dis¬ 
tributees in event of intestacy, would 
effect a proportionate enlargement 
of other distributees’ interest, under 
dead man’s statute, such heir could 
not testify against executor pro¬ 
pounding will for probate in favor of 
other distributees. 

N.Y.—In re Aievoli’s Will, 74 N.Y.S. 
2d 29, 272 App.Div. 544. 

In re Bourne’s Estate, 133 N.Y. 
S.2d 192, 206 Misc. 378. 

70 C.J. p 272 note 43 [a] (3). 

29. N.Y.—-In re Aievoli's Will, 74 N. 
Y.S.2d 29, 272 App.Div. 544. 

30. N.Y.—In re Aievoli’s Will, su¬ 
pra. 

31. N.Y.—In re Aievoli’s Will, su¬ 
pra. 

32. N.Y.—In re Milliette’s Estate, 
206 N.Y.S. 342, 123 Misc. 745. 
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§ 186 WITNESSES 

right of the releasing legatee and do not succeed 
to any sum derived from, through, or under any 
right of such legatee. 33 

Trustee . A mere trustee has “been held not to 
be within the contemplation of a statute disqualify¬ 
ing as a witness a person from, through, or under 
whom a party to the action derives his title or 
interest. 34 

Mortgagor . A mortgagor may be incompetent to 
testify in favor of his mortgagee within the terms 
of a statute disqualifying a person from, through, 
or under whom a party or interested person derives 
his title or interest. 35 Under such a statute a mort¬ 
gagor who has transferred his interest to a third 
person against whose executor the mortgagee re¬ 
vives an action for conversion of the property is 
incompetent to testify as to the transfer. 36 Con¬ 
versely, a mortgagor who has conveyed the mort¬ 
gaged property to a third person is incompetent 
to testify in such third person’s action against^the 
mortgagee’s estate as to a transaction with de¬ 
ceased mortgagee. 37 

Debtor and creditor. A creditor of a decedent’s 
estate, who has been paid by the administrator, is 
incompetent to establish the claim against the es¬ 
tate in favor of the administrator, as he is a trans¬ 
feror of the claim or a person from whom a party 
derives title or interest. 38 A judgment creditor de¬ 
rives title through his judgment debtor within the 
meaning of such a statute, and hence the latter 
may not testify in the former’s behalf. 39 A debtor 
is not a competent witness for his creditor who 
seeks to be substituted to his rights, as to a trans¬ 
action with a person since deceased, under a stat¬ 
ute providing that an assignment of a claim by a 
person who is incompetent to testify for himself 
shall not make him competent to testify for anoth¬ 
er, 40 

Parent and child. A claim for wages accruing 
to a child after emancipation is not derived from, 


through, or under the- parent by assignment or oth¬ 
erwise, so as to disqualify the parent from giving 
evidence in an action by the child to recover the 
wages. 41 Where a parent surrenders his child to 
a person since deceased on an agreement that the 
latter shall adopt or rear the child and bequeath 
property to him, in an action by the child on the 
contract against decedent’s estate the parent is not 
an incompetent witness as a person from, through, 
or under whom plaintiff derives his title or inter¬ 
est. 42 However, in at least one jurisdiction, a par¬ 
ent has been held to be an incompetent witness 
under identical circumstances, 43 on the ground 
that a person who makes a contract for the bene¬ 
fit of another is incompetent to testify in an action 
thereon as the party through whom the beneficiary 
derives his title or interest, as discussed below; 
and this rule has been generally applied in actions 
made by a parent or child on behalf of the other. 44 
Moreover, it has been held that, where, in an action 
by a child to enforce a contract of deceased, alleged 
to be his father, to settle a certain amount on him, 
on his arriving at a certain age, it appeared that 
the promise of the mother to support the child was 
the only consideration of the promise of the alleged 
father, the mother was not a competent witness. 45 

Person tnaking contract for benefit of another 
generally. A person who makes a contract for the 
benefit of another and furnishes the sole consider¬ 
ation therefor has been held to be the person 
through whom the beneficiary derives his title or 
interest and hence incompetent to testify under 
the statute. 46 On the other hand, apart from, or 
without reference to, such statutes it has been said 
that the weight of authority holds that one en¬ 
tering into a contract for the benefit of a third 
person is not an incompetent witness to testify with 
respect thereto in the beneficiary’s action against 
the estate of deceased contractor, as a person from, 
under, or through whom the beneficiary, who is a 


33- N.T.—In re Milliette’s Estate, 
supra. 

34. Iowa.—In re Conner’s Estate, 36 
]ST.W.2d 833, 240 Iowa 479. 

35. Iowa.—Clinton Sav. Bank v. 
Grohe, 88 N.W. 357, 115 Iowa 292. 

Mortgagor as interested person see 
supra § 177. 

36. N.T.—Beck v. Cooke, 57 N.T.S. 
653, 27 Misc. 185, affirmed 65 N.T.S. 
1127, 31 Misc. 833. 

37. Okl.—Grant v. Latimer, 177 P.2d 
834, 198 Okl. 267. 

38. Ala.—White v. Thompson, 26 So. 
648, 123 Ala. 610. 

70 C.J. p 275 note 93. 


33. N.T.—Geissmann v. Wolf, 46 
Hun 289. 

40. Ky.—Thomas v. Payne, 51 S.W. 
450, 21 Ky.L. 401. 

41. W.Va.—Weese v. Tokum, 59 S.E. 
514, 62 W.Va. 550. 

42. Iowa.—Horner v. Maxwell, 153 
N.W. 331, 171 Iowa 660. 

70 C.J. p 276 note 10. 

43. N.T.—In re Browning’s Estate, 

1 N.T.S.2d 67, 165 Misc. 675, affirm¬ 
ed In re Browning’s Will, 7 N.T. 
S.2d 486, 255 App.Div. 764, af¬ 

firmed 20 N.E.2d 25, 280 N.T. 584. 

44. N.T.—In re Cassola’s Estate, 47 
N.T.S.2d 90, 183 Misc. 66—In re 
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Browning’s Estate, 1 N.T.S.2d 67, 
165 Misc. 675, affirmed In re 
Browning’s Will, 7 N.T.S.2d 486, 
255 App.Div. 764, affirmed 20 N.E. 
2d 25, 280 N.T. 584. 

45. N.T.—Rosseau v. Rouss, 72 N.E. 
916, 180 N.T. 116. 

46. N.T.—In re Cassola’s Estate, 47 
N.T.S.2d 90, 183 Misc. 66—In re 
Browning’s Estate, 1 N.T.S.2d 67, 
165 Misc. 675, affirmed In re 
Browning's Will, 7 N,T.S.2d 486, 
255 App.Div. 764, affirmed 20 N.E. 
2d 25, 280 N.T. 584. 

Ohio.—Snow v. Fulton, 2 N.E. 2d 12, 
51 Ohio App. 514. 

70 C.J. p 277 notes 13, 14. 
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party to the action, claims his title or interest there' 


§ 187. -Assignor 

Under various statutes to that effect, an assignor of 
a contract, claim, or chose in action may be incompetent 
to testify in favor of his assignee, in a suit concerning 
the thing assigned, as to conversations or transactions 
with a decedent or lunatic. 

Under statutes which expressly prohibit an as¬ 
signor of a party from testifying or which render 
incompetent as a witness a person from, through, 
or under whom a party or interested person to 
the action derives his title or interest, an assignor 
of a contract, claim, or chose in action is incom¬ 
petent to testify in favor of his assignee, in a suit 
concerning the thing assigned, as to conversations 
or transactions with a decedent or lunatic; 48 and 
this has been held to be true although the assignee 
releases the assignor from all and every liability 
as to recourse or otherwise as assignor. 49 Since 
the reason for such statutes is founded on the as¬ 
sumed partisanship of the witness, as discussed su¬ 
pra § 186 a, where a party’s claim is based on 
grounds antagonistic to an assignment by the wit¬ 
ness, the fact that the latter transferred his inter¬ 
est to the party does not bar his testimony. 50 

The statutes contemplate an assignor of the claim 
or demand sued on, and not merely of the property 
in connection with which the claim arose; 51 and 
where the cause of action is not derived from the 


WITNESSES §§ 186-187 

common assignor of the parties, but arises from 
subsequent transactions between them, he may tes¬ 
tify. 52 Similarly, where an assignor of a common 
assignor of the litigating parties has no possible 
interest, and neither litigant claims as a succes¬ 
sor to his rights, he is a competent witness. 53 One 
who advances money to a third person on behalf 
of his principal, and who seeks reimbursement from 
his principal pursuant to agreement, is not an “as¬ 
signor” within a statute prohibiting the assignors 
of parties to testify in the action. 54 

The owner of a claim who assigns after the death 
of deceased will be incompetent where the statute 
so specifies; 55 but if the statute only provides that 
no person shall testify to prove his own claim, one 
who assigns his claim to another is not incompe¬ 
tent. 56 It has been held that where the cause of 
action in the case does not involve the deceased 
party or his estate, the party’s transferor is not in¬ 
competent to testify. 57 

An administrator who has resigned is not with¬ 
in the terms of a statute prohibiting an assignor 
of a chose in action from testifying and he is com¬ 
petent to testify on behalf of his successor; 58 the 
assignor of an administrator may not testify in 
favor of deceased where the statute excludes the 
testimony of assignors in actions “by or against” 
administrators. 59 

Disqualification for interest or as party. With¬ 
out recourse to such an express provision, an as- 


47. Mo.—Temm v. Temm, 191 S.W. 
2d $29, 354 Mo. 814. 

48. Iowa.—In re Hazeldine’s Estate, 
280 N.W. 568, 225 Iowa 369. 

N.Y.—In re Olson’s Estate, 119 N.Y. 
S.2d 207. 

70 C.J. p 273 note 49. 

Officer and stockholder of assignor 
corporation 

Under Montana dead man’s statute, 
where action to procure an account- 
ins’ was brousht against corporation 
which had undertaken to develop oil 
leases and to market oil, and to ac¬ 
count for proceeds of same to plain¬ 
tiffs for their share of proceeds, and 
statute of limitations was sought to 
be avoided on theory of fiduciary re¬ 
lationship, and running of statute 
only from time of termination of de¬ 
velopment agreement between par¬ 
ties, rejection of testimony of for¬ 
mer president and manager of plain¬ 
tiffs’ assignor, and at present a stock¬ 
holder of a plaintiff, as to conversa¬ 
tion with deceased agent of defend¬ 
ant tending to rebut evidence of pre¬ 
vious refusal to make any change in 
its charges, was proper. 

U.S.—Potlatch Oil & Refining Co. v. 
Ohio Oil Co., C.A.Mont., 199 F.2d 


766, certiorari denied 73 S.Ct. 786, 
345 U.S. 926, 97 L.Ed. 1357. 

49. W.Va.—White v. Heavner, 7 W. 
Va. 324. 

50. N.Y.—Harrington v. Schiller, 132 
N.E. 89, 231 N.Y. 278, reargument 
denied 132 N.E. 923, 231 N.Y. 646. 

51. Cal.—Frey v. Vignier, 78 P. 733, 
145 C. 251. 

70 C.J. p 273 note 53. 

52. N.Y.—Rockwell v. Peck, 43 N.Y. 
S. 196, 13 App.Div. 621. 

70 C.J. p 273 note 54. 

53. N.Y.—Squire v. Green, 56 N.Y.S. 
551, 38 App.Div. 431. 

70 C.J. p 273 note 55. 

54. Independent right, not one by 
subrogation 

One to whom attorney advanced 
money for services in assisting such 
attorney, pursuant to agreement with 
client for reimbursement by him, was 
not an "assignor” within statute pro¬ 
hibiting assignors of parties to ac¬ 
tions on claims against decedent’s es¬ 
tates from testifying therein, since 
attorney's cause of action against de¬ 
ceased client’s estate for sum paid 
to such assistant was not derived 
from assignment of, or subrogation 
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to, another’s rights, but was an inde¬ 
pendent right, created by making of 
such payment at request and for ben¬ 
efit of decedent. 

Cal.—McKee v. Lynch, 104 P.2d 675, 
40 C.A.2d 216. 

55. Miss.—Williams v. Harris, 68 
So. 465, 109 Miss. 304. 

70 C.J. p 274 note 63. 

56. Miss.—Rothschild v. Hatch, 54 
Miss. 554, disapproving Reinhardt 
v. Evans, 48 Miss. 230. 

57. Corporation’s failure to transfer 
stock on books 

In transferee’s suit for conversion 
of stock issued by defendant which 
refused to transfer stock to trans¬ 
feree on its books, transferee’s broth¬ 
er from whom transferee acquired 
stock was not incompetent to testify 
concerning assignment of stock cer¬ 
tificate to him because of fact that 
his assignor was dead. 

Mo.—Sharon v. Kansas City Granite 
& Monument Co., 125 S.W.2d 959, 
233 Mo.App. 547. 

58. Ohio.—Banning v. Gotshall, 56 
N.E. 1030, 62 Ohio St. 210. 

59. Pa.—Tinstman v. Croushore, 104 
i Pa. 192. 
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§§ 187-188 WITNESSES 

signor may be incompetent to testify where he 
comes within a statute prohibiting an interested 
person, or one whose interest is adverse to dece¬ 
dent, from giving testimony. 60 Although there is 
some authority to the contrary, 61 it has been held 
that a statute which disqualifies a party to an ac¬ 
tion extends to an assignor of the party 62 even 
though the transfer or assignment was made be¬ 
fore decedent’s death, 63 at least where the assign¬ 
ment was without consideration or for but a nom¬ 
inal consideration; 64 but where the assignor has 
parted with all his interest in the claim in good 
faith he has been held to be competent. 65 The as¬ 
signor is excluded where the statute further pro¬ 
vides that an assignor shall be held to be a party 
within the provision. 66 

Assignment by one incompetent to testify for 
himself. An assignor coming within a statute 
providing that an assignment of a claim by a per¬ 
son who is incompetent to testify for himself shall 
not make him competent to testify for another is 
disqualified as a witness for his assignee, 67 even 
though he has parted with all his interest; 68 but 
where he is the transferor of subject matter not 
involved in the suit, he may testify. 69 In some 
jurisdictions the statute precludes testimony by 
the assignor as to events prior to death even though 
the subject matter of the testimony was not with¬ 
in the knowledge of deceased, and consequently on 
which he could not have spoken if living. 70 

§ 188. - Grantor or Vendor 

Under various statutes to that effect a grantor or 
vendor of property involved in litigation may be incom¬ 


petent to testify on behalf of his grantee op vendee as to 
conversations or transactions with a decedent or lunatic. 

Under a statute which prohibits a witness from 
testifying in favor of a party or interested person 
deriving his interest from him or claiming under 
him, a grantor or vendor of the property involved 
in the litigation may not testify on behalf of his 
grantee or vendee as to conversations or transac¬ 
tions with one since deceased or a lunatic; 71 and 
this may be true even where the grantor’s title 
has passed from him involuntarily by means of a ju¬ 
dicial sale. 72 However, a grantor or vendor may 
be competent where the nature of the suit is such 
that there is no reason for him to be partisan. 7 3 
A grantor is not incompetent to testify with respect 
to a deed under which his grantee claims no rights. 74 

Where a statute provides that no person shall 
testify as to a claim he has transferred since the 
death of decedent, a grantor who transfers his in¬ 
terest in property before decedent’s death is not 
incompetent. 75 It has been held that the vendor 
of a personal chattel is not “an assignor of a thing 
in action or contract,” within the meaning of a 
statute rendering such assignor incompetent. 76 

Disqualification for interest or as party. With¬ 
out recourse to an express provision as to gran¬ 
tors, a grantor may be incompetent to testify where 
he comes within a statute disqualifying an inter¬ 
ested person or one whose interest is adverse to 
that of decedent 77 or one who is a party to the 
record, 78 Thus, under statutes forbidding a per¬ 
son to testify for himself or on his own behalf, a 
grantor is incompetent where he is interested in 


60. Pa.—Murdoch v. Murdoch, 123 A. 
683, 279 Pa. 97. 

70 C.J. p 273 note 56. 

Competency of interested persons see 
supra §§ 167-185. 

61. Ohio.—Myres v. Walker's Adm’r, 
9 Ohio St. 558. 

62. Tex.—General Bonding & Cas¬ 
ualty Ins. Co. v. McCurdy, Civ.App., 
183 S.W. 796. 

70 C.J. p 273 note 58. 

63. Ala.—Louis' Adm’r v. Easton, 50 
Ala. 470. 

70 C.J. p 273 note 59. 

64. N.J.—Moosbrugger v. Swick, 92 
A. 269, 86 N.J.Law 419. 

70 C.J. p 273 note 60. 

65. N.J.—Clendennin v. Clancy, *81 
A. 750, 82 N.J.Law 418, 42 L.R.A., 
N.S., 315. 

70 C.J. p 273 note 61. 

66. Ind.—Modlin v. Northwestern 
Turnpike Co., 48 Ind. 492. 

67. Ky.—McKnight’s Adm’x v. Mc- 


Knight, 139 S.W.2d 426, 282 Ky. 
522. 

Ohio.—Price v. Cleveland Trust Co., 
77 N.E.2d 621, 81 Ohio App. 221. 
70 C.J. p 274 note 65. 

68. Ky.—Bagby's Adm'r v. American 
Surety Co. of New York, 170 S.W. 
492, 161 Ky. 78. 

70 C.J. p 274 note 66. 

69. Ky.—Shoptaw v. Ridgway’s 

Adm’r, 60 S.W. 723, 22 Ky.L. 1495. 

70 C.J. p 274 note 67. 

70. Ohio.—Price v. Cleveland Trust 
Co., 77 N.E.2d 621, 81 Ohio App. 
221 . 

A s s i g nm e nt of claim for legal serv¬ 
ices 

Testimony by assignor as to oral 
assignment of claim for legal serv¬ 
ices made before death of client was 
inadmissible in action by assignee 
against deceased client’s estate for 
reasonable value of such services. 
Ohio.—Price v. Cleveland Trust Co., 
supra. 


71. N.Y.—Whitney v. Dudley, 40 N. 
Y.S.2d 838, affirmed 45 N.Y.S.2d 
725, 266 App.Div. 1056. 

70 C.J. p 274 note 70. 

72. W.Va.—Goad v. Walker, 80 S.E. 
873, 73 W.Va. 431. 

73. N.Y.—Abbott v. Doughan, 97 N. 
E. 599, 204 N.Y. 223. 

70 C.J. p 274 note 72. 

74. Mo.—Roberts v. Roberts, 291 S. 
W. 485. 

75. Miss.—Sneel v. Fewell, 1 So. 908, 
64 Miss. 655. 

76. N.Y.—Crosby v. Nichols, 16 N.Y. 
Super. 450. 

5 C.J. p 837 note 10 [b]. 

77. Ala.—Niehuss v. Ford, 38 So. 
2d 484, 251 Ala. 529. 

70 C.J. p 274 note 74. 

Interested persons as witnesses see 
supra §§ 167-185. 

78. Wash.—Pacheco v. Mello, 247 P. 
927, 139 Wash. 566. 

Parties as witnesses see supra $$ 
146-166. 
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the matter at issue , 79 provided that his interest is 
substantial ; 80 but where he has not guaranteed 
the title and has no financial interest in the re¬ 
sult of the suit he may testify , 81 although he may 
be related to the party in whose favor he testifies . 82 
Nevertheless, a grantor is not barred from testify¬ 
ing because of interest where the nature of the 
suit is such that the outcome is a matter of indif¬ 
ference to him . 83 

Under a statute prohibiting a party to the suit 
from testifying, a grantor who is not a party and 
who is not interested in any way may testify . 84 
Accordingly, a remote grantor is not incompe¬ 
tent where he is not a party to the action and 
not one who would be bound by an adverse judg¬ 
ment . 85 

§ 189. - Parties to Negotiable Paper 

Under the statute providing that a person from Whom 
a party derives his interest shall not be examined as a 
witness on behalf of such party in a suit against the 
estate of the deceased, whether a party to negotiable pa¬ 
per is rendered incompetent depends on the circumstanc¬ 
es in the particular case. 

A transferee of a promissory note derives his title 
thereto from the payee, within the contemplation 
of a statute providing that a person from whom 
a party derives his interest shall not be examined 
as a witness on behalf of such party in a suit against 
the executor or administrator of deceased. 86 How¬ 
ever, the payee of a note, who sues the adminis¬ 
trator of a decedent for damages for breach of an 
agreement between the maker and decedent, in 
which the latter had agreed to become surety on 
the note, does not derive his title from the maker 
within the terms of the statute, and the maker is 
competent to testify; 87 and the act of delivery of 
a note by the maker to the holder involves no such 
succession of title or interest as renders the holder 


WITNESSES §§ 188-190 

incompetent to testify for the maker in an action 
against the representative of an accommodation 
indorser. 88 One who has indorsed a note for the 
accommodation of the maker for a special purpose 
does not, on its transfer by the maker to a third 
person for value in violation of such special pur¬ 
pose, become the assignor of such transferee, and, 
in an action against such transferee to recover the 
amount he has been compelled to pay under his 
contract of indorsement, he is a competent witness 
to prove transactions with the maker who has died 
prior to the trial. 89 

It has been held that a statute excluding "the 
assignor of a thing in action or contract” refers 
only to transferors of contracts and things in ac¬ 
tion then made assignable at law, which were not 
so previously and which the assignee, contrary to 
former rules, was authorized to prosecute in his 
own name, and does not prohibit the testimony of 
a person who transfers a note by indorsement or 
delivery. 90 

§ 190. -Agent 

A mere agent acting solely in the name of his prin¬ 
cipal is not within the contemplation of the statute dis¬ 
qualifying persons from, through, or under whom a party 
to the action derives his title or interest. 

A mere agent, as in the case of an agent sign¬ 
ing his principal’s name, is not generally within 
the contemplation of a statute disqualifying as a 
witness a person from, through, or under whom 
a party to the action derives his title or interest. 91 
Moreover, where he takes title in his own name 
and later transfers title pursuant to his principal’s 
direction, he has been held to be within the stat¬ 
ute. 92 

The competency of an agent of a party under 
statutes prohibiting testimony by interested per¬ 
sons is discussed supra § 180. 


79. Ky.—Cumberland Coal Co. v. 
Croley, 189 S.W. 198, 172 Ky. 222. 

70 C.J. p 275 note 76. 

80. Kan.—Hall v. Wilson, 249 P. 668, 
121 Kan. 606. 

70 C.J. p 275 note 77. 

81. Kan.—Hall v. Wilson, supra. 

82. Kan.—Hall v. Wilson, supra. 
Relationship as constituting inter¬ 
est generally see supra § 171. 

83. Ill.—Stephens v. Hoffman, 104 
N.E. 1090, 263 Ill. 197. 

70 C.J. p 275 note 80. 

84. Tex.—Buckley v. Runge, Civ. 
App., 136 S.W. 533. 

Grantor not summoned on his war¬ 
ranty 

In trespass to try title to land 
deeded to plaintiff by her deceased 


husband’s cotenant, pursuant to 
agreement with deceased husband, it 
was held that plaintiff's grantor, un¬ 
der whom defendant also claimed, 
was not incompetent to testify con¬ 
cerning deceased's knowledge of pri¬ 
or deed to defendant, where suit was 
brought by widow in her individual 
right, and grantor was not party 
thereto and had not been summoned 
on his warranty. 

U.S.—La Fon v. Grimes, C.C.A.Tex., 
86 F.2d 809, 109 A.L.R. 156. 

85. Tex.—Antone v. Meadows, Civ. 
App., 256 S.W. 700. 

86. N.Y.—Partyka v. Zawadzki, 228 
N.Y.S. 494, 131 Misc. 854. 

Competency of parties to hills and 
notes under statutes prohibiting 
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testimony by interested persons 
see supra § 179. 

87. Iowa.—Culbertson v. Salinger & 
Brigham, 108 N.W. 454, 131 Iowa 
307. 

88. N.Y.—Converse v. Cook, 31 Hun 
417. 

89. N.Y.—Comstock v. Hier, 73 N.Y. 
269, 29 Am.lt. 142. 

90. Wis.—McHose v. Cain, 22 Wis. 
486—McConnell v. McCraken, 14 
Wis. 83. 

5 C.J. p 837 note 10 [c], [d J. 

91. Iowa.—In re Conner’s Estate, 36 
N.W.2d 833, 240 Iowa 479. 

70 C.J. p 276 note 96. 

92. Wis.—Zwietusch v. Luebring, 
144 N.W. 257, 156 Wis. 96. 
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§ 191 WITNESSES 

§ 191. -Husband and Wife 

The competency of a husband or wife to testify on 
behalf of the other under the statute precluding testi¬ 
mony by a person from, through, or under whom a party 
or interested person derives his title or interest, or the 
statute disqualifying the assignors of parties, depends on 
the circumstances of the particular case. 

Whether a husband or wife is incompetent to 
testify on behalf of the other spouse, either under 
the statute precluding testimony by a person from, 
through, or under whom a party or interested per¬ 
son derives his title or interest, or under the stat¬ 
ute providing that assignors of parties are incom¬ 
petent as witnesses, depends on the circumstances 
of the particular case. 93 Thus, a husband who has 
assigned his interest in property to his wife is not 
competent to testify in an action in which she is 
suing to quiet title as to such property; 94 and 
where property was conveyed by husband and wife 
to the husband alone, as trustee for their children, 
in a suit to subject such property to the payment of 
a judgment against the deceased husband, the wife 
was incompetent to testify as to communications 
with her husband, since she was a party through 
whom the interested parties to the suit derived their 
title. 95 A husband suing for services rendered 
by his wife does not derive his claim from her, as 
he is entitled to the value of her services by vir¬ 
tue of his marital rights, and hence she is not an 
incompetent witness for him under a statute pro¬ 
hibiting a person from, through, or under whom 
a party derives his interest to testify; 96 nor is 
she incompetent, as an assignor under the statute, 
to testify in his suit for board and room furnished 
to his parent solely because title to the home rested 
in her together with her husband, as tenants by 
the entirety, and she was the homemaker. 97 

Where a wife sues for services rendered dece¬ 
dent, her husband who, before the services were 
performed, has agreed that the compensation re¬ 
ceived would be hers, is not an incompetent wit¬ 
ness in her behalf as an assignor of her claim; 98 
and in some cases this has been held to apply to 


the furnishing of board or lodging. 99 However, 
there is also authority that where the claim is 
for board or lodging furnished decedent the hus¬ 
band is incompetent to testify 1 unless the wife has 
furnished the board or lodging on her separate 
account. 2 Where, in an action by an executor to 
foreclose a mortgage given by a husband to se¬ 
cure the price of land purchased by him, the wife 
claimed as a defense that the mortgage was to be 
hers after decedent's death, the husband, having 
previously withdrawn his answer in the action, was 
not disqualified as the person from whom the wife 
derived her interest or title. 3 

The wife of the grantor of a party, who had no 
interest in the land, but joined in the deed merely 
to release her dower, is not a person from, through, 
or under whom such party derives his interest or 
title, so as to exclude her testimony as to trans¬ 
actions with a decedent under whom the other par¬ 
ty claims. 4 Where a chose in action was com¬ 
munity property, the wife's statement or agreement 
that it was the separate property of the husband 
does not constitute her the assignor of the husband 
so as to preclude her from testifying in his action 
thereon. 5 

Under the statute providing that parties or as¬ 
signors of parties to an action or proceeding against 
an executor or administrator on a claim or de¬ 
mand against the estate of a deceased person are 
incompetent as witnesses, a husband is incompe¬ 
tent to testify in an action by his wife on a chose 
in action acquired by her from him by involun¬ 
tary assignment as a result of a divorce decree, 6 
particularly where the wife had a community in¬ 
terest in such chose in action prior to the divorce. 7 
Nevertheless, a husband is competent as a witness 
for his wife with respect to property which she 
claims as her separate property not derived from 
him. 8 Thus, although consideration for a prom¬ 
issory note is an agreement by the maker there¬ 
of with a husband and wife that the maker may 
have a home with them as long as he may live, 


33. Cal.—Roy v. Salisbury, 130 P.2d 
706, 21 C.2d 176. 

34. Okl.—Grison Oil Corp. v. Lewis, 
54 P.2d 386, 175 Okl. 597. 

95. Fla.—Ranee v. Hutchinson, 179 
So. 777, 131 Fla. 460. 

96. Cal.—Bayless v. Reed, 190 P. 211, 
47 C.A. 139. 

70 C.J. p 276 note 99. 

Right of husband to services and 
earnings of wife generally see 
Husband and Wife § 17. 

Husband or wife as interested wit¬ 
ness see supra § 172. 


97. N.Y.—In re Harvey’s Estate, 102 
N.Y.S.2d 725. 

98. Mich.—Eaton v. Mudge, 164 N. 
W. 463, 197 Mich. 604. 

70 C.J. p 276 note 1. 

99. N.Y.—Lashaw v. Croissant, 34 
N.Y.S. 667, 88 Hun 206—Sands v. 
Sparling, 31 N.Y.S. 251, 82 Hun 401. 

1. Mich.—Hartle v. Keefer’s Estate, 
244 N.W. 443, 260 Mich. 188. 

70 C.J. p 276 note 3. 

2. Mich.—Slack v. Norton, 69 N.W. 
497, 111 Mich. 213, distinguishing 


Stackable v. Stackable’s Estate, 32 
N.W. 808, 65 Mich. 515. 

3. N.Y.—Bouton v. Welch, 63 N.E. 
539, 170 N.Y. 554. 

4. Utah.—Clawson v. Wallace, 52 P. 
9, 16 Utah 300. 

5. Cal.—Roy v. Salisbury, 130 P.2d 
706, 21 C.2d 176. 

6. Cal.—Coffer v. Lightford, 276 P. 
2d 618, 129 C.A.2d 191. 

7. Cal.—Coffer v. Lightford, supra. 

8. N.Y.—Olcott v. Kohlsaat, 8 N.Y.S. 
116, 117. 
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where the note is given to the wife absolutely and 
as her separate property with the consent of her 
husband, the latter is not his wife’s assignor and is 
competent to testify as to the transaction in an 
action on the note against deceased maker’s es¬ 
tate. 9 

§ 192. Surviving Party to Contract, Cause of 
Action, or Transaction 

Under or apart from statutes to that effect, a sur¬ 
viving party to the contract, cause of action, or trans¬ 
action in issue may be incompetent to testify with refer¬ 
ence thereto in his own favor where the other party is 
dead or insane. 


Under, or apart from, or without reference to, 
statutes to that effect, it has been held that a sur¬ 
viving party to the contract, cause of action, or 
transaction involved in a case may not testify with 
reference thereto in his own favor where the other 
party is dead, insane, or otherwise incapable of 
testifying, 10 at least if no living witness to the 
transaction has testified against him. 11 For the 
witness to be incompetent he must have an inter¬ 
est in the result of the suit 12 adverse to that of de¬ 
cedent; 13 and the mere fact that his testimony 
may be adverse does not disqualify him. 14 


9. Cal.—Cullen v. Bisbee, 144 P. 968, 
168 C. 695. 

70 C.J. P 276 note 5. 

10. Ala.—Niehuss v. Ford, 38 So.2d 
484, 251 Ala. 529. 

Ky.—Wise v. Goldsmith's Adm’r, 40 
S.W.2d 345, 239 Ky. 819. 

Ho.—Rosenberg 1 v. Steiner, 228 S.W. 
2d 806, 360 Mo. 447—Maness v. 
Graham, 142 S.W.2d 1009, 346 Mo. 
738, 130 A.L.R, 225. 

Wolf son v. Chelist, 278 S.W.2d 
39, affirmed. Sup., 284 S.W.2d 447 
—Bay v. Elmer, 237 S.W.2d 932, 
241 Mo.App. 389—Dee v. Sutter, 
App., 222 S.W.2d 541. 

N.Y.—In re Rivas’ Trust, 100 N.Y.S. 
2d 357. 

Pa.—Rauenzahn v. Sigman, 101 A.2d 
688, 376 Pa. 26—Billow v. Billow, 
61 A.2d 817, 360 Pa. 343—In re 
Roberts’ Estate, 39 A.2d 592, 350 
Pa. 467—Welch v. Sultez, 13 A. 2d 
399, 338 Pa. 583—Stevenson v. Ti¬ 
tus, 2 A.2d 853, 332 Pa. 100—Gold¬ 
berg v. Wine, 192 A. 252, 326 Pa. 
335—Weaver v. Welsh, 191 A. 3, 
325 Pa. 571—King v. Lemmer, 173 
A. 176, 315 Pa. 254. 

Coughlin v. Coughlin, 94 A,2d 79, 
173 Pa.Super. 23. 

Singer v. Singer, 49 Pa.Dist. & 
Co. 392, 54 Dauph.Co. 353. 

In re Stichler’s Estate, Orph., 35 
Del.Co. 55—In re Ickler's Estate, 
Orph., 34 Del.Co. 538—In re Umple- 
by, Orph., 37 Erie Co. 14—Hughes 
v. West, Com.Pl., 44 Lack.Jur. 249 
—Stroud v. Harper, Com.Pl., 67 
Montg.Co. 290, 65 York Leg.Rec. 
164—Bills v. Zitterbart, Com.Pl., 31 
West.L.J. 313, affirmed 69 A.2d 78, 
363 Pa. 207. 

Tenn.—Eslick v. Friedman, 235 S.W. 
2d 808, 191 Tenn. 647. 

Tex.—Apel v. Gallagher, Civ.App., 
278 S.W.2d 527, refused no reversi¬ 
ble error. 

W.Va.—State v. Estep, 175 S.E. 350, 
115 W.Va. 55. 

70 C.J. p 277 note 15. 

Witnesses held, incompetent tinder 
particular circumstances 

(1) In action by realty broker 

against representatives of estate of 

decedent, to recover commissions al¬ 


legedly due broker under verbal 
agreement allegedly entered into be¬ 
tween plaintiff and decedent, during 
decedent's lifetime, plaintiff was in¬ 
competent to testify with respect to 
any matters, contracts, or transac¬ 
tions in controversy with decedent 
during his lifetime. 

U.S.—Stout v. Mason, D.C.Pa., 17 F. 
R.D. 93. 

(2) In suit for specific perform¬ 
ance of oral contract by which de¬ 
ceased testatrix had agreed to leave 
certain realty and personalty to com¬ 
plainant on condition that complain¬ 
ant serve as housekeeper and nurse 
of testatrix for remainder of testa¬ 
trix’ life, complainant was prevent¬ 
ed by dead man’s statute from tes¬ 
tifying concerning transaction with 
testatrix. 

Md.—Hanson v. Urner, 111 A.2d 649. 

(3) After death of beneficiary of 
a testamentary trust the trustee was 
not obligated to recognize the valid¬ 
ity of a claim for nursing services 
against the beneficiary on the unsup¬ 
ported statements of the claimant. 
Mo.—Clark v. Mississippi Valley 

Trust Co., 228 S.W.2d 808, 360 Mo. 
452. 

(4) Other instances see 70 C.J. p 
277 note 15 [a]. 

11. Pa.—In re Bowman’s Estate, 152 
A. 38, 301 Pa. 337. 

70 C.J. p 277 note 16. 

Removal of incompetency see infra 
§§ 239-245. 

12. Pa.—In re Goldstein’s Estate, 
119 A.2d 278, 384 Pa. 1—Billow v. 
Billow, 61 A.2d 817, 360 Pa. 343. 

Coughlin v. Coughlin, 94 A.2d 79, 
173 Pa.Super. 23. 

In re Altland’s Estate, Orph., 66 
York Leg-Rec. 17. 

70 C.J. p 252 note 80, p 277 note 17. 
Sufficiency of interest to disqualify 
witness as interested person under 
statute generally see supra §§ 168- 
170. 

13. U.S.—Wright v. Wilson, C.C.A. 
Pa., 154 F.2d 616, 170 A.L.R. 1237, 
certiorari denied Wright v. Lohr, 
67 S.Ct. 50, 329 U.S. 743, 91 L.Ed. 
640. 


Pa.—Rauenzahn v. Sigman, 101 A.2d 
688, 376 Pa. 26—Gildner v. First 
Nat. Bank & Trust Co. of Bethle¬ 
hem, 19 A.2d 910, 342 Pa. 145- 
Weaver v. Welsh, 191 A. 3, 325 Pa. 
571—King v. Lemmer, 173 A. 176, 
315 Pa. 254. 

Williams v. Fund of $1230.10, 116 
A.2d 266, 178 Pa.Super. 420—Cough¬ 
lin v. Coughlin, 94 A.2d 79, 173 
Pa.Super. 23—Logan Lumber Co. v. 
Knapp, 39 A.2d 275, 155 Fa.Super. 
580. 

In re Neeld’s Estate, 38 Pa.Dist. 
& Co. 381. 

Major v. Knauer, Com.Pl., 3 
Bucks Co. 80—In re Baker’s Estate, 
Orph., 54 Dauph.Co. 39—Yerger v. 
Guldin, Com.Pl., 49 Lanc.L.Rev. 21 
—In re Feder’s Trust, Orph., 60 
York Leg.Rec. 121—In re Miller’s 
Estate, Orph., 54 York Co. 133. 

70 C.J. p 277 note 18. 

Adverse character of interest re¬ 
quired to disqualify witness as in¬ 
terested person under statute gen¬ 
erally see supra § 169. 

What constitutes “adverse interest” 
“Adverse interest,” on which dis¬ 
qualification depends under statute 
making surviving party to transac¬ 
tion with deceased incompetent as to 
matters occurring before deceased’s 
death, must be in immediate result 
of particular suit and not in effect 
of suit on other possible actions, and 
remote considerations, such as possi¬ 
ble right of indemnity or contribu¬ 
tion under which witness might have 
adverse interest, are not to be con¬ 
sidered if witness* interest is not 
adverse as far as suit in which tes¬ 
timony is given is concerned. 

Pa.—Billow v. Billow, 61 A.2d 817, 
360 Pa. 343. 

Interest held adverse 

Pa.—Patton v. Patton, 39 A.2d 921, 
351 Pa. 6. 

In re Unangst’s Estate, Orph., 4 
Fiduciary 315, 26 Leh.L.J. 13. 

14. Pa.—King v. Lemmer, 173 A. 
176, 315 Pa. 254. 

Coughlin v. Coughlin, 94 A.2d 
79, 173 Pa.Super. 23. 
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§ 192 WITNESSES 

The statutory inhibition applies only to parties 
to a contract, cause of action, or transaction, 15 
that is, it applies only against the party who has 
dealt immediately with the deceased person. 16 
Thus, where the circumstances show that the wit¬ 
ness is not a party to the contract or the trans¬ 
action in issue, he may be permitted to testify, 17 
even though he is interested in the result of the 
suit. 18 

So, also, a party to one contract with deceased 
is a competent witness in an action by another 
party who is suing on a separate contract of a 
similar nature. 19 Moreover, one who claims, not 
as a party to the contract either in part or by fic¬ 
tion of law, but in his own right, is not rendered 
incompetent by the death of a party thereto. 20 
Accordingly, one who claims on the ground that 
the law entitles him to acquire a privity with re¬ 
spect to a contract by reason of his interest, is not 
rendered incompetent by the death of one of the 
parties. 21 A person whose name is forged to an 
obligation is not a party to the transaction so as to 
be disqualified from testifying. 22 


97 c.j.s. 

To be disqualified as a witness under the statute 
all of the conditions of the provision must be met, 
for the statutory rule is strictly construed. 23 It 
is only the death of the sole adverse party, and, if 
more than one, the deaths of all, that operate to 
exclude the other party from testifying in his own 
favor. 24 The statute limits the rights of the sur¬ 
vivor to testify and does not exclude him from 
testifying under all circumstances; 25 and, as dis¬ 
cussed infra § 215 (2), (7), the disqualification of 
the survivor extends only to transactions between 
the witness and decedent and not to competency 
generally. 

Status of witness as party to action . Where the 
interest of a party is adverse to that of decedent's 
estate, his apparent position in the action is im¬ 
material; 26 and in general the statute is applicable 
whether the living party is plaintiff or defendant. 27 
Indeed, to be within the disqualification of the stat¬ 
ute a witness need not be a party to the record; 28 
but there is other authority which holds otherwise. 29 

What is contract or cause of action in issue . A 
contract or cause of action is “in issue,” so as to ren- 


Major v. Knauer, Com,PI., 3 
Bucks Co. 80—Yerger v. Guldin, 
Com.PI., 49 Lanc.L.B,ev. 21. 

70 C.J. p 278 note 19. 

Unfriendliness as immaterial 

Fact that witness for personal 
reasons may he unfriendly to de¬ 
ceased’s cause and partial to that of 
adversary may affect witness’ credi¬ 
bility, but has nothing to do with 
witness’ competency under statute 
malting surviving party to transac¬ 
tion with deceased incompetent as to 
matters occurring before deceased’s 
death. 

Pa.—Billow v. Billow, 61 A.2d 817, 
360 Pa. 343. 

15. Mo,—Bay v. Elmer, 237 S.W.2d 
932, 241 Mo.App. 389. 

16. Okl.—Ward v. Ward, 119 P.2d 
64, 189 Okl. 609. 

17. U.S.—Becker v. Buder, D.C.Mo., 
88 F.Supp. 609, motion overruled 
88 F.Supp. 616, affirmed, C.A, 185 
F.2d 311. 

Mo.—Zumwalt v. Forbis, 163 S.W.2d 
574, 349 Mo. 752. 

Joseph v. Joseph, App., 164 S. 
W.2d 145. 

Okl.—Ward v. Ward, 119 P.2d 64, 
189 Okl. 609. 

Pa.—In re Baker’s Estate, Orph., 54 
Dauph.Co. 39—In re Feder’s Trust, 
Orph., 60 York Leg.Rec. 121. 

70 C.J. p 278 note 25. 

18. Mo.—Zumwalt v. Forbis, 163 S. 
W.2d 574, 349 Mo. 752. 

70 C.J. p 278 note 26. 

19. Mo.—Zumwalt v. Forbis, supra 
TO C.J. p 278 note 27. 


Action on insurance policy 

In beneficiary’s action on life poli- | 
cies, testimony of other policyhold- j 
ers of defendant insurer, which was 
a mutual company, was not incompe-1 
tent under Pennsylvania statute pro¬ 
viding that the surviving party to 
a contract shall not be a competent 
witness to any matters occurring be¬ 
fore death of other party, since no 
right of insured passed by his act 
or by act of law to beneficiary, and 
statute was not applicable. 

U.S.—Adamos v. New York Life Ins. 
Co., D.C.Pa., 22 F.Supp. 162, af¬ 
firmed, C.C.A, 94 F.2d 943. 

20. Pa.—In re Gumbes’ Estate, 92 
A.2d 265, 172 Pa.Super. 59. 

21. Mo.—Amonett v. Montague, 63 
Mo. 201. 

22. Mo.—Lieber v. St. Louis Fourth 
Nat. Bank, 117 S.W. 672, 137 Mo. 
App. 158. 

70 C.J. p 279 note 29. 

23. Mo.—Bay v. Elmer, 237 S.W.2d 
932, 241 Mo.App. 389. 

Pa.—Major v. Knauer, Com.Pl., 3 
Bucks Co. 80. 

Statute not to be circumvented by 
construction 

Under the law of Pennsylvania, 
the statute disqualifying surviving 
party to a thing or contract in ac¬ 
tion from testifying is not to be 
circumvented by construction. 
U.S.—'Wright v. Wilson, C.C.APa, 
154 F.2d 616, 170 A.L.R. 1237, 

certiorari denied Wright v. Lohr, 
67 S.Ct 50, 329 U.S. 743, 91 L.Ed. 
640. 


24. Fla.—Taylor v. Cory, 53 So.2d 
820—Palm Beach Estates v. Crok- 
er, 143 So. 792, 106 Fla. 617. 

Pa—Coughlin v. Coughlin, 94 A 2d 
79, 173 PaSuper. 23. 

70 C.J. p 278 note 21. 

Effect of death of one of two co¬ 
parties see infra § 202. 

25. D.C.—Cafritz v. Corporation 
Audit Co., D.C., 60 F.Supp. 627, 
modified on other grounds Corpo¬ 
ration Audit Co. v. Cafritz, 156 F. 
2d 839, 81 U.S.App.D.C. 196. 

Mo.—Tarlton v. Johnson, App., 138 
S.W.2d 49. 

Pa.—In re Ganelin’s Estate, Orph., 
28 West.L.J. 33. 

26. Both parties plaintiffs 

In interpleader proceeding wherein 
a decedent’s administrator and an¬ 
other were contesting each other's 
right to fund in a savings deposit 
account, fact that both parties were 
listed as parties plaintiff did not al¬ 
ter mutually adverse character of 
their respective interests in fund 
so as to preclude application of dead 
man’s statute. 

Pa.—Williams v. Fund of $1230.10, 
116 A.2d 266, 178 Pa.Super. 420. 

27. Vt.—Paska v. Saunders, 153 A 
451, 103 Vt. 204—Johnson v. Dex¬ 
ter, 37 Vt 641. 

28. Vt.—Paska v. Saunders, 153 A 
451, 103 Vt 204. 

70 C.J. p 278 note 23. 

29. Mass.—Gay v. Gay, 5 Allen 157. 
70 C.J. p 278 note 24. 
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der the surviving party incompetent, when, and 
only when, it is in dispute or is the subject of the 
action, 30 and there must be a finding and judgment 
concerning it in whole or in part. 31 Such a pro¬ 
vision refers to issues made by the evidence as 
well as those made by the pleadings. 32 A meeting 
or consultation of a board of directors of a cor¬ 
poration, giving rise to certain rights in a deceased 
director which are sought to be asserted in the ac¬ 
tion, is not a contract or cause of action in issue, 
so that the living directors are incompetent to tes¬ 
tify with respect to the meeting 33 

Discharge in bankruptcy. A discharge in bank¬ 
ruptcy will not render competent one who would 
otherwise be incompetent because of the death of 
the opposite party to the contract. 34 

§ 193. - Party to Bill or Note 

The statute precluding testimony of a surviving party 
to a contract or cause of action renders incompetent a 
party to a bill or note as to which one of the parties has 
died or is without capacity, but indorsers and indorsees 
are not within the prohibition. 

The death or incapacity of one of the parties 
to a bill or note renders the other parties contract¬ 
ing with him incompetent to testify as to the con¬ 
tract under a statute which precludes the testimony 
of the surviving party to a contract or cause of ac¬ 
tion. 35 However, such a statute does not disquali¬ 
fy the holder of a note from testifying against the 
maker when the payee is incapable of testifying; 36 
nor does it disqualify a party to a note given in 
payment of the note which is the contract in is- 


WITNESSES §§ 192-194 

sue. 37 Moreover, it does not bar one who was 
not a party to the instrument. 33 Where the cause 
of action is conversion of a note which was the 
property of decedent, the person who, without au¬ 
thority, transferred the note to defendant has 
been held to be a competent witness to prove the 
good faith of the transaction. 33 

Indorser and indorsee. A statute which excludes 
the testimony of the “original” parties to a con¬ 
tract does not disqualify an indorsee of a note. 40 
Thus, where a note owned by an incorporated as¬ 
sociation was assigned by its trustees, who were 
alive at the trial of a suit on the note, the death 
of the treasurer of the association, who indorsed 
the note, was held not to render the indorsee incom¬ 
petent. 41 So, also, in a suit by the administrator 
of an indorsee against the indorser of a note, the 
latter will not be allowed to testify that he never 
received notice of protest. 42 

§ 194. - Party to Deed, Mortgage, Sale, 

or Lease 

The statute disqualifying as a witness the surviving 
party to a contract or cause of action applies to, and may 
render incompetent, the surviving party to a deed, mort¬ 
gage, sale or conveyance, contract of sale, or lease where 
the statutory requirements are present. 

Where all the statutory requirements are present, 
under a statute which disqualifies as a witness a 
party to a contract or cause of action in issue 
when the other party thereto is dead, a surviving 
party to a deed, 43 or the surviving party to a 


30. Vt—Paska v. Saunders, 153 A. 
451, 103 Vt. 204. 

70 C.J. p 279 note 30. 

31. Mo.—Griffin v. Nicnolas, 123 S. 
W. 1063, 224 Mo. 275. 

70 C.J. p 279 note 31. 

32. Vt.—Paska v. Saunders, 153 A. 

451, 103 Vt. 204—Hollister v. 

Young, 42 Vt. 403. 

33. Mo.—Milligan v. G. J>. Milligan 
Grocer Co., 233 S.W. 606, 207 Mo. 
App. 472. 

34. Ga.—Oatis v. Harrison, 60 Ga. 
535. 

Extinguishment of witness' Interest 
by bankruptcy or otherwise as re¬ 
moving incompetency of witness as 
interested person see supra $ 167 b. 

35. TJ.S.—S. A. Wald & Co. v. Corn 
Exchange Nat. Bank & Trust Co., 
D.C.Pa., 71 F.Supp. 277, affirmed, 
C.C.A., 161 F.2d 1023. 

Ky.—Hollon v. Weatherford's Adm’r, 
82 S.W.2d 208, 259 Ky. 142. 

Mo,—Bay v. Elmer, 237 S.W.2d 932, 
241 Mo.App. 389. 

87 C.J.S.—41 


Pa.—Sanders v. Krater, Com.PL, 57 
York Leg.Rec. 33. 

70 C.J. p 279 note 34. 

Comaker of notes confessing judg¬ 
ment thereon was held incompetent 
to testify as to conversations with 
deceased payee relating to applica¬ 
tion of payment made by comaker 
and maker, especially where proper 
testimony if admitted would not 
have estopped payee’s executor to 
sue maker on note. 

Iowa.—Stookesberry v. Burgher, 262 
N.W. 820, 220 Iowa 916. 

36. Va,—Hawkes v. Bowles, 89 S.E. 
93, 119 Va. 108. 

70 C.J. p 279 note 35. 

37. Mo.—Martin v. Abernathy, 278 
S.W. 1050, 220 Mo.App. 76. 

38. Maker’s son 

In suit to restrain foreclosure of 
deed of trust securing note payable 
to deceased payee, testimony of sons 
of makers as to parol agreement be¬ 
tween makers and payee was compe¬ 
tent if the parol agreement was ad¬ 
missible. 


Mo.—Bay v. Elmer, 237 S.W.2d 932, 
241 Mo.App. 389. 

39. Vt.—Benior v. Paquin, 40 Vt. 
199. 

70 C.J. p 279 note 37. 

40. Mass.—Byrne v. McDonald, 1 
Allen 293. 

41. Mo.—Mayer v. Old, 57 Mo.App. 
639. 

42. Mo.—Lewis v. Weisenham, 1 
Mo.App. 222. 

43. Ky.—Hopper v. McBurney, 168 
S.W.2d 374, 293 Ky. 31. 

Mo.—Been v. Jolly, 247 S.W.2d 840- 
Fountain v. Fountain, 190 S.W.2d 
941—Slagle v. Callaway, 64 S.W.2d 
923, 333 Mo. 1055, 90 A.L.R. 1366. 

Pa.—Herr v. Bard, 60 A.2d 280, 355 
Pa. 578. 

Singer v. Singer, 49 Pa.Dist. & 
Co. 392, 54 Dauph.Co. 353. 

Reynolds v. Slanaker, Com.PL, 
16 Beaver 97—Hemphill v. Hemp¬ 
hill, Com.Pl., 14 Beaver 65—Keiper 
v. Cortright, Com.PL, 11 Monroe 
L.R. 57—In re Huntzinger's Es¬ 
tate, Orph., 48 Sch.L.R. 18. 

70 C.J. p 280 note 45. 
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§§ 194-197 WITNESSES 

mortgage of property, 44 sale or conveyance, 45 
contract of sale, 46 or lease, 47 is incompetent in an 
action involving such transaction or the property to 
which it relates. 

On the other hand, such a statute does not pre¬ 
clude a remote grantor in a chain of title from tes¬ 
tifying that he conveyed the land to a grantee, now 
deceased, under whom one of the party claims, 48 
especially where he is testifying in favor of the 
holder’s claim. 49 Moreover, where land is sold 
under execution, execution defendant is not a 
surviving party to the thing or contract in action 
so as to be incompetent, after the death of the 
purchaser, as a witness for persons claiming ad¬ 
versely to such execution defendant. 50 One who 
originally furnishes the consideration on which a 
mortgage is based is not necessarily a party to the 
contract evidenced by the mortgage so that his 
death renders the mortgagor incompetent. 51 

Parties to separate deeds . In the absence of spe¬ 
cial circumstances, a party to one deed is not in¬ 
competent to testify as to transactions with, or the 
conduct of, deceased grantor in an action by a 
third party under a similar deed to the same prop¬ 
erty from the same grantor, to which the witness 
is not a party. 52 

§ 195. -Trustee 

A trustee, as a party to the contract or cause of ac¬ 
tion in issue, may be barred as a witness as to matters 
between himself and a deceased cestui, a deceased settlor, 
or a deceased third person. 

A trustee, as a party to the contract or cause of 


action in issue is not a competent witness as to 
matters between himself and a deceased cestui que 
trust, 53 as to matters between himself and a de¬ 
ceased settlor, 54 or as to matters between himself 
and a deceased third party. 55 

§ 196. - Donor or Donee 

A donor or donee may be barred as a witness under 
a statute precluding the testimony of the surviving party 
to a cause of action or contract. 

One who claims as donee of a decedent is not 
competent to prove the gift, under a statute which 
precludes the testimony of a surviving party to the 
contract or cause of action in issue; 56 and, con¬ 
versely, a donor is not a competent witness in a 
suit to set aside the gift after the death of the 
donee. 57 

§ 197. -Heir, Legatee, or Devisee 

In general, neither the next of kin of a decedent, nor 
the beneficiaries under his will, nor his heirs, are sur¬ 
viving parties to a contract with him so as to be pre¬ 
cluded from testifying. 

Neither the next of kin of a decedent, 58 nor the 
beneficiaries under his will, 59 are surviving parties 
to a contract with him so as to be incompetent in 
a contest over the will or the distribution of the 
estate. Thus, a legatee is not incompetent to tes¬ 
tify as a witness to a transaction wherein the prop¬ 
erty bequeathed in the will was given as a gift 
causa mortis to another person. 60 

The heirs of a grantee, who become plaintiffs 
in a suit against the legal representatives of the 
grantor, are not incompetent as witnesses therein, 


44. Pa.—Patterson v. Hughes, 84 
A. 829, 236 Pa. 315. 

70 C.J. P 280 note 46. 

45. Va.—Robinett v. Taylor, 93 S.E. 
6X6, 121 Va. 583. 

70 C.J. P 280 note 47. 

46. N.D.—Syrup v. Pitcher, 73 N.W. 
2d 140. 

Vt.—Wood v. Shurtleff, 46 Vt. 325. 

47. Iowa.—Nelson v. Nelson, 65 N. 
W.2d 154, 245 Iowa 1225. 

70 C.J. p 280 note 49. 

46. Vt.—Lang- v. Clark, 81 A. 625, 
85 Vt. 222. 

Subject matter of testimony gener¬ 
ally see infra §§ 215-230. 

49. Vt.—Lang v. Clark, supra. 
Parties as against whom testimony 

excluded generally see infra §§ 
204-214. 

50. Pa.—Tarr v. Robinson, 27 A. 
859, 158 Pa. 60. 

51. Minn.—Foster v. Berkey, 8 
Minn. 351. 


52. Mo.—Zumwalt v. Forbis, 163 S. 
W.2d 574, 349 Mo. 752. 

53. Pa.—Appeal of Taylor, 11 A- 
307, 7 Pa.Cas. 466. 

54. Pa.—Goslin v. Edmunds, 188 A. 
851, 325 Pa 154. 

Sylvester v. Gosztonyi, Com.Pl., 
30 North.Co. 228. 

70 C.J. p 280 note 55. 

55. Ga.—Virgin v. Wingfield, 56 Ga. 
474. 

5S. Pa.—Kotz v. Smith, 98 A. 608, 
253 Pa 346. 

In re Ickler’s Estate, Orph., 34 
Del.Co. 538—In re Rigard’s Estate, 
Orph., 32 Erie Co. 219. 

70 C.J. p 280 note 57. 

57. Pa.—Teakel v. McAtee, 27 A. 
277, 156 Pa 600. 

Vt.—Wade v. Fulsifer, 54 Vt. 45. 

58. Md.—Jones v. Jones, 36 Md. 447, 
11 Am.R. 505. 

Mo.—McKee v. Downing, 124 S.W. 
7, 224 Mo. 115. 

59. Mo.—Norris v. Bristow, 236 S. 
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W.2d 316, 361 Mo. 691, 26 A.L.R. 
2d 366— Corpus Juris cited in Nor¬ 
ris v. Bristow, 219 S.W.2d 367, 
371, 358 Mo. 1177, 11 A.L.R.2d 725. 
70 C.J. p 280 note 60. 

60. Nev.—Goldsworthy v. Johnson, 
204 P. 505, 45 Nev. 355. 

70 C.J. p 281 note 63. 

Heir held incompetent under partic¬ 
ular circumstances 
Where husband conveyed land to 
third party, who reconveyed land to 
husband and wife, and his heirs 
who predeceased wife contended, in 
action to quiet title against de¬ 
ceased wife's voluntary grantees, 
that the conveyances created only 
an apparent estate by entirety and 
that the equitable title remained 
in husband, his heir was disqualified 
under statute from testifying with 
respect to his statement made in 
wife’s presence indicating his inten¬ 
tion in making the conveyance. 

Mo.—Sutorius v. Mayor, 170 S.W.2d 
387, 350 Mo. 1235, motion over¬ 
ruled 171 S.W.2d 69, 350 Mo. 1235. 
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as they are not original parties to the cause of 
action, 61 unless the statute further provides that 
parties to the suit who derive their interest from 
the surviving party to the contract or cause of 
action are incompetent; 62 and in an action by 
an heir of decedent to recover land from decedent’s 
grantee, the heir may be incompetent to testify. 63 

§ 198. -Executor or Administrator 

The executor or administrator of the deceased party 
to the contract or cause of action is a competent witness, 
except where he testifies in his own behalf on a matter 
which affects him directly. 

The executor or administrator of the deceased 
party to the contract or cause of action is a com¬ 
petent witness, 64 except where he testifies in his 
own behalf on a matter which affects him directly; 65 
but in an action between two personal representa¬ 
tives, one of them cannot testify as to a prom¬ 
ise made to him by decedent whom the other rep¬ 
resents. 66 An administrator seeking to attack the 
validity of probate court proceedings for the sale 
of land to pay decedent’s debts is not competent to 
testify after the death of the purchaser. 67 

§ 199. - Principal and Agent 

An agent acting for another is not a “party” to the 
transaction within the statutory prohibition of testimony 
of the surviving party to a contract or cause of action. 


WITNESSES §§ 197-199 

One who acts as agent for another in the mak¬ 
ing of a contract is not a “party” thereto within 
the meaning of a statute forbidding the survivor 
to testify when one party to a contract or cause 
of action is dead so as to render such agent incom¬ 
petent, and hence he may testify. 68 However, 
where the agent was actually acting for himself 
rather than as agent for another he will be incom¬ 
petent to testify. 69 An agent who in no way took 
part in the negotiations, and had no power to make 
such a contract, is not incompetent, 70 and one who 
was a mere bystander at the time the contract in 
issue was consummated may testify with respect 
to it although he later becomes the agent for the 
surviving party. 71 

Where a statute expressly disqualifies a person 
who acted as agent in the making of the contract 
with deceased, such agent is incompetent. 72 Never¬ 
theless, under a statute which specifically provides 
that an agent of deceased shall not testify to a 
transaction with deceased on behalf of the other 
party, one who is not an agent of deceased may tes¬ 
tify. 73 

The competency, under the statute, of a party 
to a contract with the agent of another is discussed 
infra § 201. 


61. Mo.—Martin v. Jones, 72 Mo. 23. 

62. Mo.—Eaton v. Curtis, 4 S.W. 2d 
819, 319 Mo. 660—Rice v. Shipley, 
60 S.W. 740, 159 Mo. 399. 

63. Pa.—Roberts v. Washington 
Trust Co., 170 A. 291, 313 Pa. 584, 
certiorari denied 54 S.Ct. 778, 292 
U.S. 608, 78 L.Ed. 1469, and re¬ 
hearing denied 54 S.Ct. 857, 292 
U.S. 613, 78 L.Ed. 1472. 

64. Pa.—In re Brown's Estate, 200 
A 940, 131 Pa.Super. 463. 

70 C.J. p 281 note 64. 

65. Mo.—Roethemeier v. Veith, 69 
S.W.2d 930, 330 Mo. 1030. 
Executrix who claims gift inter 

vivos from decedent is not a compe¬ 
tent witness in her own behalf. 

Pa—In re Cooper’s Estate, 106 A 
98, 263 Pa 37. 

66. Md.—Bowie v. Bowie* 26 A 405, 
77 Md. 311. 

67. Mo.—Pearson v. Murray, 130 S. 
W. 21, 230 Mo. 162. 

68. D.C.—Corporation Audit Co. v. 
Cafritz, 156 F.2d 839, 81 U.SApp. 
D.C. 196. 

Mo.—J. E. Blank, Inc., v. Lennox 
Land Co., 174 S.W.2d 862, 351 Mo. 
932—Fullerton v. Fullerton, 132 
S.W.2d 966, 345 Mo. 216—Bern- 
blum v. Travelers Ins. Co. of 
Hartford, Conn., 105 S.W.2d 941, 
340 Mo. 1217. 


In re Weingart’s Estate, App., 
170 S.W.2d 972—McCutchan v. 
Kansas City Life Ins. Co. of Kan¬ 
sas City, App., 122 S.W.2d 59. 

Pa—Moran v. Murray, Com.Pl., 51 
Lack.Jur. 245. 

Tex.—Chastain v. Texas Christian 
Missionary Soc., Civ App., 78 S.W. 
2d 728, error refused. 

70 C.J. p 281 note 74. 

Rule as resulting in corporation not 
being “party” within statute see 
infra § 201. 

Agent held competent under partic¬ 
ular circumstances 
In suit for specific performance 
of oral agreement by deceased to 
transfer land and other property to 
plaintiff for plaintiff’s services in 
caring for deceased, where plaintiff’s 
son had communicated deceased’s 
offer to plaintiff, deceased’s death 
did not render son incompetent as a 
witness with respect to son’s deal¬ 
ings, as deceased's agent, with plain¬ 
tiff, since if statute concerning dis¬ 
qualification of witnesses was viewed 
as an enabling or qualifying stat¬ 
ute, the son, an agent making con¬ 
tract for principal, not being dis¬ 
qualified at common law, was compe¬ 
tent and if purpose of statute, in 
part, was to effect change in com¬ 
mon law with respect to competency 
of witnesses and to maintain equali¬ 
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ty between interested parties, nego¬ 
tiators of contract were both living. 
Mo.—Maness v. Graham, 142 S.W. 2d 
1009, 346 Mo. 738, 130 AL.R. 225. 

69. Mo.—Prudential Ins. Co. of 
America v. Sheehan, App., 133 S. 
W.2d 1060. 

Sou procuring insurance policy for 
father 

Where son of the insured under an 
industrial policy procured the policy 
and delivered it to his employer as 
security for alleged defalcations by 
son in connection with employment, 
the son was acting for himself, rath¬ 
er than as agent for insured, in the 
transaction with employer, with re¬ 
spect to competency of son’s testi¬ 
mony in interpleader suit by insurer 
to determine right to proceeds of pol¬ 
icy after insured’s death. 

Mo.—Prudential Ins. Co. of America 
v. Sheehan, supra. 

70. Mo.—Citizens’ Nat. Bank v. 
Rombauer, 189 S.W. 651, 195 Mo. 
App. 690. 

71. Mo.—Howard v. Hurst, 147 S.W. 
496, 163 Mo.App. 641. 

72. Mich.—Gustafson v. Eger, 93 N. 
W. 893, 132 Mich. 387. 

73. Ind.—Devol v. Dye, 24 N.E. 246, 
123 Ind. 321, 7 L.R.A 439. 

70 C.J. p 282 note 79. 
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Transactions between principal and agent. As to 
contracts or causes of action between principal and 
agent the death of either renders the other incom¬ 
petent. 74 

§ 200. - Surviving Partner 

A surviving partner may testify as to partnership 
matters except as to contracts that the witness himself 
has made. 

In a proceeding for an accounting and settlement 
of partnership affairs, a surviving partner cannot 
testify in his own favor as to transactions between 
himself and his deceased copartner where the stat¬ 
ute disqualifies the original parties to the contract 
or cause of action. 75 However, in a suit by a third 
party against a surviving partner, the latter may 
testify, 76 but not as to a contract he himself made 
with deceased. 77 It has been held that one who 
is sued as surviving partner on a note signed in the 
firm name may testify that the note was made by 
the deceased partner, without authority, for his own 
private benefit, and that the partnership received 
no value therefor, 78 if the administrator of deceased 
does not object. 79 

The competency, under the statute, of a party 
to a contract with a partnership, one of the mem¬ 
bers of which is since deceased, is discussed infra 
§ 201 . 

§ 201. - Other Parties 

The application of the statute disqualifying the sur¬ 
viving party to a contract, cause of action, or transaction 
with a decedent, has been determined with respect to 
various parties, such as a husband and wife, a party to 


a bond or to a contract with the agent of another or a 
partnership, or to a contract for the benefit of another 
and with respect to corporations, stockholders, directors^ 
and parties to a cause of action for tort. 

Under the statute rendering a surviving party to 
a contract, cause of action, or transaction with a 
person since deceased or insane incompetent to tes¬ 
tify thereto, as discussed generally supra § 192, 
the application of the prohibition has been deter¬ 
mined with respect to various parties, 80 in addition 
to those discussed supra §§ 193-200. 

Husband and wife . Under a statute which pro¬ 
hibits the testimony of the other party to a con¬ 
tract or cause of action, when one of the parties 
is deceased, where a contract is made or a cause 
of action arises between husband and wife the 
death of one spouse renders the other incompe¬ 
tent as a witness. 81 However, the surviving spouse 
is not incompetent to testify where all the con¬ 
ditions required by the statute do not exist. 82 Thus, 
where the deceased person is not a party to the 
contract or cause of action the surviving spouse 
seeks to establish, the latter may testify. 83 

Where a husband and wife who own undivided 
halves of a piece of land execute a deed ambigu¬ 
ous as to whose interest is conveyed, the husband 
is held incompetent to explain the ambiguity after 
the death of the wife. 84 The inchoate interest a 
wife has in a contract made by her husband does 
not make her a party to it within the meaning of 
the disqualifying statute. 85 A wife who is cogran¬ 
tor with her husband may testify as to the deed after 
her husband’s decease. 86 


74. Ga.—Harper & Simmons v. Dil¬ 
lon, 60 Ga. 498. 

70 C.J. p 282 note 78. 

75. Ga.—Graham v. Howell, 50 Ga. 
203. 

Md.—McKaig v. Hebb, 42 Md. 227. 

76. Mo.—Short v. Thomas, 163 S. 
W. 252, 178 Mo.App. 400. 

70 C.J. p 282 note 85. 

Salt against partnership for wages 
Interest of surviving partner sued 
as liquidator of partnership for wag¬ 
es allegedly due plaintiff was not ad¬ 
verse to interest of deceased partner 
whose administrator intervened in 
the suit, and hence surviving part¬ 
ner was not incompetent to testify 
as contended by administrator, when 
called by plaintiff as for cross-exam¬ 
ination by reason of statute making 
surviving party to transaction with 
deceased incompetent as to matters 
occurring before deceased’s death, 
where recovery sought by plaintiff 
was against partnership and not 
against individual partners. 

Pa.—Billow v. Billow, 61 A. 2d 817, 
360 Pa. 343. 


77. Mo.—Rector v. Goodloe, 249 S. 
W. 897, 298 Mo. 261. 

70 C.J. p 282 note 86. 

78. Ga—Bryan v. Tooke, 60 Ga. 437. 
Pa.—Lancaster County Nat. Bank v. 

Henning, 33 A. 335, 171 Pa. 399. 

79. Ga.—Bryan v. Tooke, 60 Ga. 437. 
Parties entitled to object see infra 

§§ 204-214. 

80. Pa.—Dennick v. Scheiwer, 113 
A.2d 318, 381 Pa. 200. 

8L Mo.—Stoops v. Stoops, 2 59 S.W. 
2d 833. 

Ohio.—In re Hosier’s Estate, Prob., 
133 N.E.2d 202. 

Pa.—In re Holwig’s Estate, 33 A.2d 
915, 348 Pa- 71. 

Tarnowski v. Tarnowski, Com.Pl. f 
36 Luz.Leg.Reg. 285—Wentcelo- 
vitch v. Wentcel, Com.Pl., 25 West. 
L.J. 193—North Wales Nat. Bank 
v. Nuss, Com.Pl., 60 Montg.Co. 94, 
58 York Leg.Rec. 69. 

70 C.J. p 281 note 69. 

Testimony as to fact of marriage 
see infra § 221. 
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Postnuptial agreement 
Where widow sought to elect to 
take against husband’s will, contrary 
to postnuptial agreement, court prop¬ 
erly refused to permit her to prove 
circumstances under which agree¬ 
ment was executed, under statute 
making incompetent as witness sur- 
viving party to contract in action 
when other party to it is dead. 

Pa.—In re Inskipt’s Estate, 188 A. 
127, 324 Pa. 406. 

82. Pa.—In re Dunn’s Estate, 60 Pa. 
Dist & Co. 637. 

83. Nev.—Petition of Fuller, 159 P. 
2d 579, 63 Nev. 26. 

70 C.J. p 281 note 71. 

84. Mo.—Danciger v. Stone, 210 S. 
W. 865, 278 Mo. 19. 

85. Vt—Pope v, Hogan, 102 A. 937, 
92 Vt 250. 

70 C.J. p 281 note 72. 

86. Mo.—Meador v. Ward, 260 S.W. 
106, 303 Mo. 176. 

70 C.J. p 281 note 73. 
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Party to bond . An obligor in a bond is not a 
competent witness in a suit thereon after the death 
of the obligee; 87 but one not a party to a bond, 
but who has agreed with the obligor to pay it, and 
has received from him money for that purpose, may 
prove payment, although the obligee is dead. 88 A 
surety of the principal obligor is incompetent; 89 
and, in an action by the administrator of a surety 
against the principals and a cosurety to obtain re¬ 
imbursement for money paid by him on their ob¬ 
ligation, the cosurety is not a competent witness as 
against plaintiff to show that others of defendants 
sued as principals were not such. 90 

Party to contract with agent of another . A par¬ 
ty to a contract with the agent of another is in¬ 
competent to testify as to the transaction after the 
death of the agent. 91 Unless the agent is disquali¬ 
fied from testifying, 92 where the agent is alive but 
the principal is deceased the adverse party may tes¬ 
tify; 93 and this is true where the statute express¬ 
ly so provides. 94 Nevertheless, where both par¬ 
ties to the contract were agents of their respective 
principals, the death of one agent does not make 
the other agent an incompetent witness under the 
statute. 95 

Party to contract with partnership . A party to 
a contract with a partnership, one member of 
which is since deceased, may not testify as to the 
transaction in an action by or against the partner¬ 
ship or surviving partner, where the contract was 
made by the deceased partner. 96 

Party to contract for benefit of another , and bene¬ 
ficiary thereof . Under statutes which contemplate 
that the interest of the witness must be adverse to 


that of decedent, one who makes a contract for 
the benefit of another and no longer has any interest 
in the beneficiary’s claim has been held to be a 
competent witness. 97 Other authority has held that 
the party to the contract is the person who ne¬ 
gotiates rather than the person in whose name 
and interest the contract is made, 98 so that a per¬ 
son who makes a contract for the benefit of an¬ 
other is incompetent. 99 

A person for whose benefit a contract was made, 
although not a party to the contract, has been held 
to be a party to a cause of action arising out of 
it, and hence incompetent. 1 

Corporations, stockholders, directors . The statu- 
toiy “surviving witness” prohibition has been held 
not to apply where transactions are between an in¬ 
dividual and a corporation, 2 since a corporation it¬ 
self is incapable of testifying and must testify 
through an agent, 3 for a corporation cannot be a 
surviving “party” to a transaction within the mean¬ 
ing of the statute, 4 and an agent, as discussed supra 
§ 199, is not a “party” to the transaction within 
the statutory requirements; nor does it apply to 
officers of a corporate party to a suit. 5 

The directors or members of an eleemosynary 
corporation which has entered into a contract are 
not precluded, under the statutory provision under 
discussion, from testifying as to conversations or 
transactions with the other party to the contract, 
since the corporation, rather than the directors or 
members, is the surviving or remaining party to 
the contract, the members and directors not being 
the owners of the corporation or its assets; 6 but 
the rule is otherwise in the case of the stockholders 


87. Va.—Grigsby v. Simpson, 28 
Gratt. 348, 69 Va. 348. 

88. Va.—Wager v. Barbour, 4 S.E. 
842, 84 Va. 419. 

89. Va.—Carter v. Hale, 32 Gratt. 
115, 73 Va. 115—Parent’s Adm’r v. 
Spitler's Adm’r, 30 Gratt. 819, 71 
Va. 819. 

90. Va.—Harper’s Adm’r v. Mc¬ 
Veigh’s Adm’r, 1 S.E. 193, 82 Va. 
751. 

91. Mo.—J. E. Blank, Inc., v. Lennox 
Land Co., 174 S.W.2d 862, 351 Mo. 
932. 

McCutchan v. Kansas City Life 
Ins. Co. of Kansas City, App., 122 
S.W.2d 59. 

70 C.J. p 282 note 80. 

92. Mo.—Scott v. Cowen, 195 S.W. 
732, 274 Mo. 398. 

70 C.J. p 282 note 81. 

93. Mo.—Lyngar v. Shafer, 102 S.W. 
630, 125 Mo.App. 398. 


94. Md.—Warth v. Brafman, 37 A. 
792, 85 Md. 674. 

95. Mo.—J. E. Blank, Inc., v. Lennox 
Land Co., 174 S.W.2d 862, 351 Mo. 
932. 

96. Pa.—Jack v. Moyer, 40 A. 1013, 
187 Pa. 87. 

Derry v. Fellger, Com.PI., 34 Del. 
Co. 568. 

70 C.J. p 283 note 89. 

97. Pa.—In re Edmundson’s Estate, 
103 A. 277, 259 Pa. 429, 2 A.L.R. 
1150. 

70 C.J. p 283 note 92. 

Contract of adoption 

In stepdaughter’s proceeding to en¬ 
force an oral contract of adoption 
alleged to have been entered into be¬ 
tween father and stepmother, who 
was deceased, father was a compe- 
! tent witness to testify as to the ex¬ 
istence of the alleged oral contract 
| but the credibility of the witness 
I was for the court. 
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Mo.—Taylor v. Hamrick, 134 S.W.2d 
52. 

98. Mo.—Edmonds v. Scharff, 213 S. 
W. 823, 279 Mo. 78. 

99. Mo.—Asbury v. Hicklin, 81 S.W. 
390, 181 Mo. 658. 

70 C.J. p 283 note 94. 

L Mo.—Atkinson v. Hardy, 107 S.W. 
466, 128 Mo.App. 349. 

2. D.C.—Corporation Audit Co. v. 
Cafritz, 156 F.2d 839, 81 U.S.App. 
D.C. 196. 

3. D.C.—Corporation Audit Co. v. 
Cafritz, supra. 

4. D.C.—Corporation Audit Co. v. 
Cafritz, supra. 

5. Tex.—Chastain v. Texas Christian 
Missionary Soc., Civ.App., 78 S.W. 
2d 728, error refused. 

6. Pa.—In re Groome’s Estate, 11 
A.2d 271, 337 Pa. 250. 
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§§ 201-203 WITNESSES 

of a profit corporation since the stockholders are 
its owners. 7 

Parties to cause of action for tort . The statute 
applies to tort actions as well as contract, 8 and ap¬ 
plies to parties to a cause of action for wrongful 
injuries; 9 but it does not apply to parties to a 
cause of action for wrongful death, because such 
action is not for damages sustained by decedent but 
for damages sustained by plaintiff by reason of de¬ 
cedent's death. 10 Moreover, the rule does not ap¬ 
ply to an action against the owner of a motor ve¬ 
hicle for injuries in an accident in which the driv¬ 
er of the vehicle was killed, since the action is not 
against the driver and does not involve the es¬ 
tate of a deceased person, and defendant is not 
a party in a representative capacity. 11 However, in 
an action to recover for injuries suffered in an ac¬ 
cident in which defendant's testator was killed, 
plaintiff, who was the only surviving witness of the 
accident, has been held not competent to testify 
as to the facts of the accident. 12 The applicability 
of statutes relating to the competency of witnesses 
to actions for wrongful death generally is discussed 
supra § 140. 

§ 202. - Effect of Death of Coparty 

In general, where a contract was made on one side 
by two persons, the death of one of them does not dis¬ 
qualify the opposite party as a witness, unless the coparty 
is interested adversely to the decedent. 

Where the contract sued on was made on one 
side by two persons, the death of one of them does 
not disqualify the opposite party as a witness, 13 
as the reason for the rule does not exist, 14 unless 
the coparty is interested adversely to decedent; 16 
and where his interest is not adverse to that of 
decedent a coparty of decedent is competent to 


testify. 16 

On the other hand, since the underlying reason 
for the rule is that the coparty is available to tes¬ 
tify himself, 17 where the contract or transaction was 
effected on one side solely by or through decedent, 
who acted for his coparty, the opposite party is 
disqualified as a witness under the dead man's stat¬ 
ute, since the surviving coparty is not personally 
cognizant of the facts and is not in a position to 
rebut the testimony of his adversary. 18 A wife 
who joins in her husband's deed to relinquish her 
dower does not become a party to the contract be¬ 
tween her husband and the vendee so as to make 
the other party competent to testify, notwithstand¬ 
ing the death of her husband. 19 

In Virginia the statute disqualifying as a witness 
one party to the contract after the decease of the 
other, by itself, is construed to bar one party from 
testifying although coparties of deceased are still 
living, 20 and the surviving coparties of deceased 
are also held incompetent; 21 but by reason of an¬ 
other statutory enactment, providing that, where 
there are joint contractors, the death of one will 
not render the adverse party or the surviving joint 
contractors incapable of testifying, both the ad¬ 
verse party and the surviving coparties are per¬ 
mitted to testify. 22 

§ 203. - Effect of Death of Both Parties 

Where both parties to a contract are dead, and the 
suit is between their administrators, the statute exclud¬ 
ing testimony of transactions with a decedent Is not 
applicable. 

Where both the parties to a contract are dead 
and the suit is between their administrators, the 
statute excluding testimony of transactions with a 
decedent is not applicable. 23 


7. Pa.—Pittsburgh No. 8 Coal Corp. 
v. Newcomer, 76 A.2d 371, 365 Pa. 
462—In re Swoope’s Estate, 177 A. 
748, 317 Pa. 584. 

8. TJ.S.—-Wright v. Wilson, C.C.A 
Pa., 154 F.2d 616, 170 A.L.R. 1237, 
certiorari denied Wright v. Lohr, 
67 S.Ct. 50, 329 TJ.S. 743, 91 L.Ed. 
640. 

9. Injuries from motor vehicle col¬ 
lision 

One suing for injuries resulting 
from collision of motor vehicles was 
incompetent under Pennsylvania stat¬ 
ute to testify after defendant’s death. 
TJ.S.—Wright v. Wilson, C.C.A.Pa., 
154 F.2d 616, 170 AL.R. 1237, cer¬ 
tiorari denied Wright v. Lohr, 67 
S.Ct. 50, 329 TJ.S. 743, 91 L.Ed. 640. 

10. Pa.—Dennick v. Scheiwer, 113 
A.2d 318, 381 Pa. 200. 


Wash.—Maciejczak v. Bart ell, 60 P. 
2d 31, 187 Wash. 113. 

11. Fla.—McDougald v. Couey, 9 So. 
2d 187, 150 Fla. 748. 

12. Ill.—Ruspantini v. Steftek, 110 
N.E.2d 198, 414 Ill. 70. 

13. Fla.—Taylor v. Cory, 53 So.2d 
820—Palm Beach Estates v. Cro- 
ker, 143 So. 792, 106 Fla. 617. 

Mo.—Bussen v. Del Commune, 199 
S.W.2d 13, 239 Mo.App. 859. 

70 C.J. p 283 note 96. 

14. Fla.—Taylor v. Cory, 53 So.2d 
820—Palm Beach Estates v. Cro- 
ker, 143 So. 792, 106 Fla. 617. 

Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 739 Mo.App. 859. 

70 C.J. p 283 note 97. 

15. Mo.—Scott v. Burfiend, 92 S.W. 
175, 116 Mo.App. 71. 

70 C.J. p 283 note 98. 

16. Mo.—Hill-Dodge Banking Co. v. 
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Loomis, 119 S.W. 967, 140 Mo.App. 
62. 

Pa.—Coley v. Collier, Com.Pl., 59 
Dauph.Co. 264. 

70 C.J. p 283 note 99. 

17. Mo.—Bussen v. Del Commune, 
199 S.W.2d 13, 239 Mo.App. 859. 

18. Mo.—Bussen v. Del Commune, 
supra. 

19. Mo.—Messimer v. McCray, 21 S. 
W. 17, 113 Mo. 382. 

20. Va.—Wilson v. Wooldridge, 86 S. 

E. 872, 118 Va. 209—Mason v. 

Wood, 27 Gratt. 783, 68 Va. 783. 

21. Va.—Mason v. Wood, supra. 

22. Va.—Wilson v. Wooldridge, 86 
S.E. 872, 118 Va. 209. 

70 C.J. p 284 note 4. 

23. Vt.—Atkin’s Estate v. Atkin's 
Estate, 37 A. 746, 69 Vt. 270. 

70 C.J. p 284 note 5. 
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WITNESSES § 204 

3. Parties as Against Whom Witness is Incompetent 


§ 204. In General 

The testimony of a witness belonging to a class made 
incompetent by statute may not be excluded unless of¬ 
fered against one who is in a class protected by the stat¬ 
ute, and who asserts or opposes a claim in such manner 
or capacity as to be within the meaning of the statute. 

Although the witness may belong to a class whom 
the statute makes incompetent he cannot be ex¬ 
cluded unless the party against whom his testi¬ 
mony is offered is within one of the classes pro¬ 


tected by the statute , 24 and asserts or opposes a 
claim in such manner or capacity as to be within 
the meaning of the statute . 25 So, the mere fact that 
a party is the personal representative or heir of a 
decedent is not sufficient to protect him, where he 
does not sue or defend in that capacity ; 26 and 
where a party sues or defends in both his individual 
capacity and as representative of deceased, he is 
not entitled to protection of the statute in his in¬ 
dividual capacity . 27 


24. Ala.—Jennings v. Jennings, 33 
So.2d 251, 250 Ala. 130—Jennings 
v. Provident Life & Acc. Ins. Co., 
22 So.2d 319, 246 Ala. 689—Hole- 
man v. Quick, 21 So.2d 839, 246 
Ala. 659—Goodgame v. Dawson, 7 
So.2d 77, 242 Ala. 499. 

Colo.—Risbry v. Swan, 239 P.2d 600, 
124 Colo. 567. 

Fla.—Richardson v. Gourlie, 40 So.2d 
553 —cone v. Benjamin, 27 So.2d 
90, 157 Fla. 800—Bowen v. Keen, 
17 So.2d 706, 154 Fla. 161—Rich v. 
Hunter, 185 So. 141, 135 Fla. 309. 

Ga.—Stevens v. Stevens, 49 S.E. 2d 
895, 204 Ga. 340—Calhoun v. Wil¬ 
liamson, 41 S.E. 2d 146, 201 Ga. 759 
—Lifsey v. Mims, 20 S.E.2d 32, 193 
Ga. 780—Lankford v. Holton, 200 S. 
E. 243, 187 Ga. 94. 

Ill,—Wurth v. Hosmann, 102 N.E.2d 
800, 410 Ill. 567—Piff v. Berres- 
heim, 92 N.E.2d 113, 405 Ill. 617— 
Reinberg v. Heiby, 88 N.E.2d 848, 
404 Ill. 427. 

Rankin v. Race, 47 N.E.2d 383, 
318 Ill.App. 230. 

Iowa.—Bates v. Zehnpfennig, 262 N. 
W. 141, 220 Iowa 164. 

Kan.—Kansas City Life Ins. Co. v. 
Wilkinson, 264 P. 37, 125 Kan. 305. 

La.—Leathers & Martin v. Conley, 
App., 157 So. 607. 

Mo.—Scott v. Missouri Ins. Co., App., 
246 S.W.2d 349. 

Nev.—In re Golding’s Estate, 76 P. 
2d 1099, 58 Nev. 274. 

N.H—Reynolds v. Kenney, 179 A. 16, 
98 A.L.R. 751, 87 N.H. 313. 

N.J.—Orlando v. Camden County, 39 
A.2d 238, 132 N.J.Law 173—Voll- 
kommer v. Menge, 182 A. 347, 116 
N.J.Law 82. 

N.Y.—Pomerantz v. Sussman, 111 N. 
Y.S.2d 911, 279 App.Div. 1019, 1024 
—Lowery v. Central Hudson Gas 
& Electric Co., 274 N.Y.S. 746, 
242 App.Div. 799. 

Fischer v. City of New York, 138 
N.Y.S.2d 754, 207 Misc. 528. 

Hinman v. Couse, 30 N.Y.S.2d 
388. 

Ohio.—Smith v. Barrick, 85 N.E.2d 
101, 151 Ohio St. 201, 9 A.L.R.2d 


1087—Totten v. Miller’s Estate, 37 
N.E.2d 961, 139 Ohio St. 29. 

Sellers’ Estate v. Sadler, App., 
93 N.E.2d 56. 

Okl.—Appeal of Warwick’s Estate, 
291 P.2d 346—Gilmore, Gardner & 
Kirk Oil Co. v. Harvel, 258 P.2d 
632, 208 Okl. 664—Brown v. Chad- 
dick, 172 P.2d 996, 197 Okl. 515— 
Prusa v. Hejduk, 145 P.2d 425, 193 
Okl. 512. 

Pa.—Williams v. Lukas, 103 A.2d 675, 
376 Pa. 413—Kors v. Lipschutz, 186 
A. 748, 322 Pa. 439. 

Glass v. Walters, 86 Pa.Dist. & 
Co. 295, 67 York Leg.Ree. 58— 

Mariotti v. Greco, 67 Pa.Dist. & 
Co. 217, 50 Lack.Jur. 209. 

Major v. Knauer, 3 Bucks Co. 80 
—Skyrm v. Noss, Com.PI., 36 Luz. 
Leg.Reg. 47—In re Rider’s Estate, 
Orph., 3 Lycoming 41—Werkheiser 
v. Werkheiser, Com.PI., 27 North. 
Co. 13. 

S.C.—Taylor v. Cox, 63 S.E.2d 470, 
218 S.C. 488—Shuler v. Heitley, 39 
S.E.2d 360, 209 S.C. 198—Godfrey 
v. Godfrey, 188 S.E. 653, 182 S.C. 
117. 

Tenn.—Cothron v. Cothron, 110 S.W. 

2d 1054, 21 Tenn.App. 388. 

Tex.—Turner v. Pugh, Civ.App., 187 
S.W. 2d 598—Hays v. Dumraese, 
Civ.App., 153 S.W.2d 225, error re¬ 
fused—Armstrong v. Marshall, Civ. 
App., 146 S.W.2d 250, error dismiss¬ 
ed, judgment correct—Southern 
Underwriters v. Thompson, Civ. 
App., 127 S.W.2d 389, error dismiss¬ 
ed—Nesbitt v. First Nat. Bank, 
Civ. App., 108 S.W. 2d 318—Avant 
v. Poteet, Civ.App., 95 S.W.2d 741. 
Utah.—Anderson v. Johnson, 239 P. 

2d 1073, 121 Utah 177. 

W.Va.—Pickens v. O’Hara, 200 S.E. 

746, 120 W.Va. 751. 

70 C.J. p 284 note 6 . 

State tax commission could not as¬ 
sert incompetency of administratrix 
and her husband under “dead man’s 
statute” to testify as to transactions 
with deceased in a proceeding to de¬ 
termine net estate subject to inherit¬ 
ance tax. 

Iowa.—In re Stephenson’s Estate, 14 
N.W.2d 684, 234 Iowa 1315. 
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25, Ill.—Trimmer v. Franklin Life 
Ins. Co., 49 N.E.2d 642, 319 Ill. 
App. 520. 

Iowa.— Corpus Juris cited in Bell v. 
Pierschbacher, 62 N.W.2d 784, 790, 
245 Iowa 436. 

Ohio.—Totten v. Miller’s Estate, 37 
N.E. 2 d 961, 139 Ohio St. 29. 

Tex.—Airline Motor Coaches v. Cur¬ 
ry, Civ.App., 191 S.W.2d 98, refused 
for want of merit—Logan v. Lo¬ 
gan, Civ.App., 112 S.W. 2d 515, error 
dismissed. 

70 C.J. p 284 note 7. 

26. U.S.—Burkhard v. Burkhard, C. 
A.Okl., 175 F.2d 593. 

Colo.—Allen v. Fleming, 48 P.2d 810, 
97 Colo. 204. 

Ill.—Lasky v. Smith, 94 N.E.2d 898, 
407 Ill. 97. 

Kernott v. Behnke, 36 N.E.2d 575, 
311 Ill.App. 389. 

Iowa.—Corpus Juris cited in Bell v. 
Pierschbacher, 62 N.W.2d 784, 
790, 245 Iowa 436. 

N.H.—Fowler v. Taylor, 86 A.2d 325, 
97 N.H 294. 

N.J.—Hoey v. Dell, 76 A.2d 836, 10 
N.J.Super. 185. 

Tex.—Chambers v. Apple, Civ.App., 
94 S.W.2d 1206, error dismissed. 
W.Va.—Pickens v. O’Hara, 200 S.E. 

746, 120 W.Va. 751. 

70 C.J. p 284 note 8 . 

Heir suing or defending as gran¬ 
tee, and not as heir, is not within 
the protection of a statute prevent¬ 
ing testimony of persons directly in¬ 
terested when any adverse party sues 
or defends as heir of a deceased per¬ 
son. 

Ill.—Klajbor v. Klajbor, 94 N.E.2d 
502, 406 Ill. 513—Smith v. Pelz, 
51 N.E.2d 534, 384 Ill. 446—Dunn 
v. Heasley, 30 N.E.2d 628, 375 Ill. 
43—Gilbert v. Cohn, 30 N.E.2d 19, 
374 Ill. 452—Scully v. Wilhelm, 15 
N.E.2d 313, 368 III. 573—Allen v. 
McGill, 142 N.E. 470, 311 Ill. 170. 

Diegley v. Lilly, 43 N.E.2d 156, 
315 Ill.App. 491. 

27. Okl.— Corpus Juris cited in 
Johnson v. Kimmell, 44 P.2d 978, 
982, 172 Okl. 315. 

70 C.J. p 285 note 9. 



§ 205 WITNESSES 

§ 205. Representative of Decedent or Incom¬ 
petent 

a. In general 

b. Executor or administrator 
a. In General 

A statute extending protection generally to a repre¬ 
sentative of a decedent or of an insane person affords 
protection to all coming within its terms. 

Under a statute extending protection generally 
to a representative of decedent or of an insane 
person, the protection is extended to all cases com¬ 
ing within its general terms , 28 and no distinction 
is made depending on privity or connection between 
the parties , 29 and if the adverse party is one of 
the enumerated class of legal representatives of 
deceased , 30 a party is incompetent to testify in his 
own behalf with respect to any transaction or com¬ 
munication had personally with deceased. The 
statutes exclude testimony as against any person 
who has succeeded to decedent's rights, whether by 
purchase, descent, or operation of law , 31 and a 
party may be said to represent a deceased if he is 
so placed in litigation that he is called on to de¬ 
fend that which he has obtained from a deceased 
person, and make the defense which deceased might 


97 C.J.S. 

have made if living, or to establish a claim which 
deceased might have been interested to establish 
if living . 32 Thus, the term has been held to include 
one entitled to claim compensation for the death 
of decedent , 33 an assignee for the benefit of cred¬ 
itors , 34 or a trustee in bankruptcy . 35 

On the other hand, a surviving partner is not 
the “legal representative" of the deceased partner , 36 
nor does one claiming by a gift causa mortis from 
decedent sue or defend in a representative capacity 
so as to be entitled to protection . 37 A statute pro¬ 
tecting the guardian of an insane person applies in 
favor of the guardian of an imbecile . 88 A statute 
protecting the personal representative of a dece¬ 
dent embraces only an administrator, executor, or 
other person entitled to represent decedent in own¬ 
ership or management of his general estate . 39 

b. Executor or Administrator 

Executors and administrators are generally accorded 
protection by the statutes. 

The statutes very generally protect the executor 
or administrator of decedent, and under such stat¬ 
utes the opposite party is disqualified as a witness 
as to transactions or conversations with deceased 
connected with the subject matter of the action , 40 


2a N.Y.—In re Katz' Will, 49 N.V.S. 
2d 604, appeal dismissed 79 N.V.S. 
2d 516, modified on other grounds 
83 N.V.S.2d 850. 

Pa.—Welch v. Sultez, 13 A.2d 399, 
338 Pa. 583. 

W.Va.—Calhoun County Bank v. El¬ 
lison, 54 S.E,2d 182, 133 W.Va. 9. 
70 C.J. p 285 note 12. 

“Representative” 

(1) A bank, acquiring title to 
commercial paper from a person who 
subsequently dies, represents his in¬ 
terest in subject-matter of contro¬ 
versy within meaning of statute with 
respect to competency of surviving 
party as a witness. 

U.S.—S. A. Wald & Co. v. Corn Ex¬ 
change Nat. Bank & Trust Co., D. 
C.Pa., 71 F.Supp. 277, affirmed, C. 
C.A., 161 F.2d 1023. 

(2) A party so placed in litigation 
that he is called on to defend that 
which he has obtained from a de¬ 
ceased person, and making defense 
which deceased might have made if 
living, or to establish claim which 
deceased might have been interested 
in establishing, if living, is a “rep¬ 
resentative of deceased person” 
within statute with respect to compe¬ 
tency of witness. 

Neb.—Oft v. Ohrt, 260 N.W. 571, 128 
Neb. 848—Johnson v. Omaha Loan 
& Building Ass’n, 257 N.W. 370, 128 
Neb. 37. 

89. CaL—Satterlee v. Bliss, 36 C. 
489. 


30. Okl.—Barrows V. Alford, 264 P. 
628, 129 Okl. 265. 

Holder of year’s support set aside 
out of an estate is not a “represent¬ 
ative of a deceased person nor an in¬ 
dorsee, assignee, or transferee there¬ 
of” within the Dead Man’s Statute. 
Ga.—Stevens v. Stevens, 49 S.E.2d 
895, 204 Ga. 340. 

31. Neb.—Fischer v. Wilhelm, 300 N. 
W. 350, 140 Neb. 448. 

70 C.J. p 285 note 15. 

32. Neb.—McEntarffer v. Payne, 185 
N.W. 329, 107 Neb. 169. 

33. Neb.—Priest v. Business Men’s 
Protective Ass’n, 220 N.W. 255, 117 
Neb. 198. 

34. Neb.—Housel v. Cremer, 14 N.W. 
398, 13 Neb. 298. 

35. N.Y.—Roy v. Salisbury, 134 N.Y. 
S. 733. 

36. Tex.—Shivel & Stewart v. Greer 
Bros., 123 S.W. 207, 58 Tex.Civ.App. 
115. 

37. Colo.—Steward v. Burt, 216 P. 
258, 73 Colo. 468. 

Competency of witness as against 
personal representative not suing 
or defending in that capacity see 
supra § 204. 

38. Ohio.—Ross v. Todd, 4 Ohio Cir. 
Ct 1, 2 Ohio Cir.Dec. 385. 

39. Ga.—Gunn v. Pettygrew, 20 S.E. 
328, 93 Ga. 327. 
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40. U.S.—Dellefleld v. Blockdel Real¬ 
ty Co., C.C.A.N.T., 128 F.2d 85- 
Robins v. Pitcairn, C.C.A.I 11 ., 124 
F.2d 734. 

Ark.—Guyot v. Fletcher, 243 S.W.2d 
639, 219 Ark. 561—•TJmberger v. 

Westmoreland, 238 S.W.2d 495, 218 
Ark. 632. 

Cal.—Halla v. Bank of America Nat 
Trust & Savings Ass'n, 45 P.2d 
231, 6 C.A2d 561. 

Fla.—Mach v. Mosgrove, 174 So. 20, 
127 Fla. 446. 

Ga.—Brooks v. Brooks, 195 S.E. 869, 
185 Ga. 549. 

Cummings v. Adams, 10 S.E.2d 
106, 63 Ga.App. 74. 

Ill.—Clark v. A. Bazzoni & Co., 129 N. 
E.2d 435, 7 Ill.App.2d 334—O’Malley 
v. McGurren, 94 N.E.2d 751, 341 
Ill.App. 662—Schampon v. Speis, 1 
N.E.2d 499, 285 Ill.App. 23. 

Iowa.—Bell v. Pierschbacher, 62 N.W. 
2d 784, 245 Iowa 436—Shepherd v. 
Pacific Mut. Life Ins. Co., 300 N. 
W. 556, 230 Iowa 1304. 

Me.—McGowan v. Schlosberg, 187 A 
727, 134 Me. 456. 

Miss.—Duling v. Duling’s Estate, 52 
So.2d 39, 211 Miss. 465. 

Mo.—Wolfson v. Chelist, App., 278 S. 
W.2d 39, affirmed. Sup., 284 S.W.2d 
447—Kerr v. Prudential Ins. Co. of 
America, 194 S.W.2d 706, 238 Mo. 
App. 972—Doyle v. Doyle, 88 S.W. 
2d 387, 232 Mo.App. 27—Schwalbert 
v. Konert, 76 S.W.2d 445, 230 Mo. 
App. 811. 
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even though there is no necessity for administra¬ 
tion , 41 and even though the administrator has been 
improperly joined as plaintiff, where the objection 
of misjoinder is not raised by demurrer or answer . 42 
The liability of the administrator in a judgment 
for costs against him renders defendant an incom¬ 
petent witness as to transactions with decedent . 43 
The statute has been held not to be restricted in its 
operation to regular administrators, but applies with 
equal force to special administrators , 44 executors 
or administrators of persons civilly dead , 45 and ex¬ 
ecutors de son tort , 46 and it has even been held 
to apply to all persons holding the estate of a de¬ 
ceased person in an official representative capacity, 
although not technically executors or administra¬ 
tors . 47 Thus, the statute has been held to apply 
to a testamentary trustee . 48 Moreover, the statute 
makes no distinction between actions of contract 
and actions of tort . 49 

An administrator has been held protected against 
testimony of the adverse party as to conversations 
with the intestate prior to the granting of letters of 
administration, although such adverse party claim¬ 
ed that the object of his testimony was to prove that 
the alleged decedent was still alive . 50 Where a 
statute protects representatives of a deceased per¬ 
son, it has been held that an administrator may be 
such a representative , 51 but the term “agent,” as 
used in some statutes, has been held not to include 
an administrator . 52 It has been both affirmed 53 
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and denied 54 that an assignee of an administra¬ 
tor is within the protection of the statute. To make 
evidence incompetent as against the executor or 
administrator it must come within the letter of the 
statute , 55 and there must be something more than 
the bare assertion of title to decedent’s estate ; 56 
there must be at least color of title or posses¬ 
sion rightfully obtained . 57 

It is not enough to exclude such testimony for 
an executor to seize property apparently belong¬ 
ing to others, and make claim to it in behalf of the 
estate . 58 The bare fact that a witness was the 
agent for deceased does not make his testimony 
competent, where otherwise inadmissible because of 
adverse interest to decedent’s administrator . 5 ^ 
Where the statute provides that it is only when 
the suit is instituted by the personal representative 
of a decedent that the opposite party is incompetent 
to testify as to transactions or communications with 
such decedent, the statute is inapplicable where 
plaintiff dies and his executor is substituted . 60 

§ 206 . Heir, Legatee, or Devisee 

Statutory provisions generally afford protection to the 
heir, devisee, or legatee of a decedent when sued or 
defending in that capacity. 

Where, by express provision of the statute, the 
heir, legatee, or devisee of decedent is protected, 
a person is incompetent to testify when the ad¬ 
verse party is an heir , 61 legatee, or devisee of de- 


Neb.—In re Nilson’s Estate, 253 N.W. 
675, 126 Neb. 541. 

Nev.—In re Goldinas Estate, 76 P. 

2 d 1099, 58 Nev. 274. 

N.H.—Broderick v. Blaisdell, 88 A. 
2d 174, 97 N.H. 338—Reynolds v. 
Kenney, 179 A. 16, 98 AL.R. 751, 
87 N.H. 313. 

N.J.—Alberts v. Alberts, 182 A. 619, 
119 N.J.Eq. 391. 

N.Y.—Davis v. Caldwell, 148 N.Y.S. 
2 d 512, 1 App.Div. 2 d 827, reargu¬ 
ment denied 150 N.Y.S.2d 504, 1 
App.Div. 2 d 964. 

In re Miller’s Estate, 104 N.Y.S. 
2d 100, 199 Misc. 408. 

Rizzo v. Mataranglo, 135 N.Y.S. 2 d 
92, appeal denied 137 N.Y.S.2d 837, 
285 App.Div. 814. 

Ohio.—Grass v. Ake, 93 N.E. 2 d 590, 
154 Ohio St. 84. 

In re Clark's Estate, App., 128 
N.E.2d 437. 

Okl.—Schulte v. Winchester, 236 P.2d 
484, 205 Okl. 171—McKeever v. 
Parker, 226 P. 2 d 425, 204 Okl. 1 — 
O'Neal v. Turner, 172 P.2d 1013, 
197 Okl. 527. 

Pa.—Kors v. Lipschutz, 186 A. 748, 
322 Pa. 439—Niebauer v. Schultz, 
178 A 285, 318 Pa. 266. 

O’Brien v. Gray, 182 A 746, 121 
Pa. Super. 27. 


Tenn.—Freeman v. Citizens’ Nat. 
Bank, 70 S.W.2fc 25, 167 Tenn. 399. 

Oliver v. Thomason, 13 Tenn.App. 
307. 

Tex.—Cain v. Church, Civ.App., 131 
S.W.2d 400—Schlottmann v. Wiese, 
Civ.App., 86 S.W.2d 44, error dis¬ 
missed. 

Wash.—Parks v. Sterling Box Mach. 

Co., 57 P.2d 1032, 186 Wash. 269. 
70 C.J. p 286 note 26. 

41. Tex.—Horst v. Tobin, Civ.App„ 
18 S.W.2d 221. 

42. Ark.—Blackburn v. Thompson, 
193 S.W. 74, 127 Ark. 438. 

43. Ark.—Blackburn v. Thompson, 
supra. 

44. Ark.—Brown v. Creekmore, 217 
S.W. 774, 141 Ark. 512. 

45. Me.—Knight v. Brown, 47 Me. 
468. 

46. N.J.—Parker v. Thompson, 30 N. 
J.Law 311. 

47. N.H.—Clark v. Clough, 23 A 526, 
65 N.H. 43. 

48. N.H.—Clark v. Clough, supra. 

49 . Me.—Hallowach v. Priest, 95 A 
146, 113 Me. 510. 

50. N.Y.—Parham v. Moran, 4 Hun 
l 717, affirmed 71 N.Y. 596. 
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51. Neb.—Sorensen v. Sorensen, 94 
N.W. 540, 98 N.W. 837, 100 N.W. 
930, 103 N.W. 455, 68 Neb. 483. 

52. Ga.—Eley v. Reese, 155 S.E. 24, 
171 Ga. 212. 

Contra Hinson v. Carswell, 87 S.E. 
697, 17 Ga.App. 45. 

53. Ind.—Reynolds v. Linard, 95 Inch 
48. 

54. K an .—John T. Stewart’s Estate, 
Inc. v. Falkenberg, 109 P. 170, 82 
Kan. 576. 

55. N.Y.—Gratwick v. Smith, 195 N. 
Y.S. 568, 202 App.Div. 600. 

56. N.Y.—Gratwick v. Smith, supra. 

57. N.Y.—Gratwick v. Smith, supra. 

58. N.Y.—Gratwick v. Smith, supra. 

59. S.D.—Walworth County State 
Bank v. Taylor, 224 N.W. 929, 55 
S.D. 24. 

60. Ga.—McLendon v. Baldwin, 144 
S.E. 271, 166 Ga. 794. 

61. TJ.S.—Janeway v. Artusse, C.C.A 
Okl., 159 F.2d 261. 

Ala.—Jennings v. Provident Life & 
Acc. Ins. Co., 22 So.2d 319, 246 Ala. 
689. 

Ill.—Lotta v. Lotta, 129 N.E.2d 153, 
6 Ill.2d 397—Dill v. Widman, 109 
I N.E.2d 765, 413 Ill. 448—Mills v. 
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cedent, 62 but, as discussed supra § 206, where the 
action is by or against one who, although the heir 
of decedent, is claiming as his grantee, children not 
grantees, although heirs, may generally testify. 
An heir is not a party to the suit so that the tes¬ 
timony is inadmissible where only the grantee of 
the heir is a party to the record, and the heir has 
not been called on to defend the title, although he 
will be liable to the grantee if the title fails. 63 

A statute prohibiting a party from testifying to 
any transaction with, or statements by, a deceased 
person whose estate is interested in the result of 
the suit, 64 or providing that, where the adverse par¬ 
ty defends as deriving title from a deceased person, 
the party shall not testify as to transactions had 
by him with deceased, 65 or protecting a person de¬ 
riving his title or interest from, through, or under 
a deceased person, by assignment or otherwise, 66 
or excluding testimony against representatives of 
a decedent as to transactions or conversations be¬ 
tween decedent and the witness, 67 has been held 
to extend its protection to heirs. 

Where no provision of the statute rendering 
witnesses incompetent to testify to transactions or 


conversations with decedent can be construed to 
protect heirs, they are not within the protection of 
the statute. 68 Thus, heirs at law are not within 
the protection of a statute relating to personal rep¬ 
resentatives, 69 although a sole heir at law of an 
intestate has been held to be a personal representa¬ 
tive within the statute. 70 

Where the statute provides for incompetency on¬ 
ly in actions by or against executors or adminis¬ 
trators, the adverse party is competent in an action 
against heirs or legatees of decedent. 71 Legatees or 
devisees are not protected under a statute excluding 
testimony as against heirs and legal representa¬ 
tives; 72 but where the suit is against defendants 
as legatees of one parent's interest in community 
property and as heirs of the other parent's interest 
in such property, and the cause of action is not 
divisible, they are protected. 73 It has been both af¬ 
firmed 74 and denied 75 that a devisee or legatee is an 
assignee within the meaning of a statute protecting 
assignees of decedent. 

A statute extending protection to an assignee or 
transferee has been held to include an immediate 
legatee, 76 but not a residuary legatee. 77 An heir 
who has assigned his claim and is not interested in 


Ehler, 95 N.E.2d 848, 407 Ill. 602 
—Bach v. Bach, 26 N.E.2d S58, 373 
Ill. 442—Gradler v. Johnson, 22 N. 
E.2d 946, 372 Ill. 137, 159 A.L.R. 
1123—Stengl v. Starr Bros., 18 N.E. 
2d 179, 370 Ill. 118. 

Iowa.—Luthy v. Seaburn, 46 N.W. 

2d 44, 242 Iowa 184. 

Mich.—Skurski v. Gurski, 45 N.W.2d 
359, 329 Mich. 474. 

N.D.—Jester v. Jester, 37 N.W.2d 879, 
76 N.D. 517. 

Tex.—Hutto v. Cook, 164 S.W.2d 513, 
139 Tex. 571. 

Pickle v. Whitaker, Civ.App., 224 
S.W.2d 741, error refused—Hays v. 
Dumraese, Civ.App., 153 S.W.2d 
225, error refused—Armstrong 1 v. 
Marshall, Civ.App., 146 S.W.2d 250, 
error dismissed, judgment correct. 
70 C.J. p 287 note 50. 

62. Ill.—Lotta v. Lotta, 129 N.E.2d 
153, 6 Ill.2d 397. 

Iowa.—Bell v. Pierschbacher, 62 N. 

W.2d 784, 245 Iowa 436. 

Pa.—Pink v. Stein, Com.PL, 21 Leh.L. 
J. 215, affirmed 45 A.2d 249, 158 Fa. 
Super. 464. 

70 C.J. p 287 note 51. 

63. Tex.—Ferguson v. Coleman, Civ. 
App., 208 S.W. 571. 

64. Ala.—Barnes v. White, 71 So. 
114, 195 Ala. 588. 

Franklin v. Williamson, 91 So. 
910, 18 Ala-App. 294. 

Claimant in. succession is afforded 
protection the same as the estate of 
deceased. 


Ala.—Redwine v. Jackson, 49 So.2d 
115, 254 Ala. 564—Jennings v. 

Provident Life & Acc. Ins. Co., 22 
So.2d 319, 246 Ala. 689. 

65. Wash.—Nelson v. Carlson, 94 
P. 477, 48 Wash. 651. 

66 . N.Y.—Bambauer v. Schleider, 
163 N.Y.S. 186, 17$ App.Div. 562. 

67. Neb.—Owens v. Reed, 4 N.W.2d 
914, 141 Neb. 796—Hitchens v. Al- 
derson, 262 N.W. 501, 129 Neb. 573. 

70 C.J. p 288 note 57. 

68 . Ga.—Lankford v. Holton, 200 S. 
E. 243, 187 Ga. 94—Helton v. Shell- 
nut, 197 S.E. 287, 186 Ga. 185. 

70 C.J. p 288 note 58. 

69. Ga.—Smith v. Smith, 57 S.E.2d 
611, 206 Ga. 461—Helton v. Shell- 
nut, 197 S.E. 287, 186 Ga. 185. 

70 C.J. p 288 note 59. 

70. Ga.—Thompson v. Riggs, 19 S. 
E.2d 299, 193 Ga. 632—Willis v. 
Bonner, 71 S.E. 1048, 136 Ga. 720. 

Willis v. Whitehead, 21 S.E.2d 
870, 68 Ga.App. 21. 

71. Ark—Ladd v. Bones, 214 S.W.2d 
353, 213 Ark. 1030. 

70 C.J. p 288 note 60. 

72. Tex.—Garrett v. Garrett, 78 S. 
W.2d 157, 124 Tex. 330. 

Nesbitt v. First Nat. Bank, Civ. 
App., 108 S.W.2d 318—Bowers v. 
Bowers, Civ.App., 99 S.W.2d 334, 
error dismissed. 

70 C.J. p 288 note 61. 

173. Tex.—Bowers v. Bowers, Civ. 
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App., 99 S.W.2d 334, error dis¬ 
missed. 

74. Ga.—Hood v. Hood, 162 S.E. 714, 
174 Ga. 381. 

70 C.J. p 288 note 62. 

75. TT.S.—Pepper v. Truitt, D.C.Okl., 
70 F.Supp. 946. 

Okl.—Stevens v. Patten, 50 P.2d 1106, 
174 Okl. 582—Johnson v. Kimmell, 
44 P.2d 978, 172 Okl. 315—Devin v. 
Mitchell, 286 P. 335, 142 Okl. 233, 
69 A.L.R. 681. 

76. Ga.—Hood v. Hood, 162 S.E. 714, 
174 Ga. 381. 

70 C.J. p 288 note 64. 

77. Ga.—Johnson v. Bogdis, 67 S.E. 
2d 189, 84 Ga.App. 741. 

Besiduary legacy is a general leg¬ 
acy which does not direct delivery 
of any particular property, and hence 
is not within generally accepted 
meaning of “transfer of property” 
for purposes of dead man’s statute 
prohibiting testimony by assignee or 
transferee of deceased person. 

Ga.—Johnson v. Bogdis, supra. 
Testimony held admissible 

Testimony of testator’s widow con¬ 
cerning gifts of money to her by tes¬ 
tator during his life was admissible 
to explain her claimed individual 
ownership of money taken by her 
from testator's bank safety deposit 
box in suit against her, as execu¬ 
trix of testator’s estate, by residuary 
legatees under will, to recover 
amount taken as property of estate. 
Ga.—Johnson v. Bogdis, supra. 
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the result is not within the statute, 78 nor is an heir 
as against whom the party testifying is not an ad¬ 
verse party. 79 A statute expressly protecting de¬ 
cedent’s heir includes the heir’s grantee 80 and the 
heirs of heirs ad infinitum, 81 and a statute expressly 
rendering certain witnesses incompetent to testify 
against heirs, 82 or a statute construed to include 
heirs within its protection, 83 has been held to apply 
to actions between heirs, 

§ 207. Grantee of Decedent 

Where the statutes so provide, the grantee of the 
decedent is protected. 

Where a grantee of decedent is protected under 
the statute, the adverse party is incompetent to tes¬ 
tify against him. 84 A grantee is protected under a 
statute protecting the assignee 85 or the assignee or 
transferee of decedent. 86 A statute protecting the 
grantee of a deceased person does not apply to the 
assignee of a chose in action. 87 

Where a grantee of decedent is not protected, the 
adverse party is a competent witness as to con¬ 
versations and transactions with decedent, 88 and 
plaintiff, who prayed cancellation of a deed to his 
first grantee as well as that to the last grantee, may, 
where neither the first grantee nor his representative 
were made parties, testify as to transactions with the 
first grantee, .who was dead. 89 Where one’s status 
as assignee is the principal issue in the case, he may 


not invoke the protection of the statute. 90 

§ 208. Indorser, Assignee, or Transferee of 
Decedent 

a. In general 

b. Assignee 

a. In General 

Statutory protection has been accorded an indorser, 
assignee, or transferee of the decedent. 

A statute rendering a witness incompetent against 
the indorser, assignee, or transferee of a decedent 
has been held to apply only to an immediate indorsee, 
assignee, or transferee. 91 

Indorsee . Where the statute protects the indorsee 
of decedent, the opposite party cannot testify in his 
own favor as to any transaction with deceased as 
against such indorsee. 92 

Transferee. Where a statute protects the trans¬ 
feree of a decedent, the opposite party is not permit¬ 
ted to testify as to alleged conversations and trans¬ 
actions with deceased as against such transferee, 93 
but evidence which is neither within the strict letter 
of the statute nor within the spirit and letter of the 
statute is competent. 94 Where a mortgagee sues 
on a note secured by mortgage, and the land mort¬ 
gaged is sold on execution against the maker of the 
note, the purchaser at the execution sale is not a 
transferee of the mortgagee. 95 


78. Mich.—Howard v. Patrick, 38 
Mich. 795. 

79. I1L—Schmidt v. Schmidt, 143 N. 
E. 75, 311 Ill. 458. 

Petitioner not adverse party 

The purpose of statute prohibiting 
a party directly interested in a civil 
action from testifying therein of his 
own motion, or in his own behalf, 
when the adverse party defends as 
trustee of an heir of any deceased 
person or as trustee of a person un¬ 
der disability is to protect persons 
under disability and the heirs of de¬ 
ceased persons, and where contest 
over the funds in hands of trustee in 
bankruptcy could only affect petition¬ 
er and other creditors, since after 
bankrupts death there could be noth¬ 
ing left to turn over to bankrupt’s 
heirs, trial court, under such cir¬ 
cumstances, did not err in admitting 
petitioner’s testimony as to his trans¬ 
actions with bankrupt. 

TJ.S.—In re Knetzer, C.A.I11., 229 F. 
2d 232, certiorari granted Jaffke v. 
Dunham, 76 S.Ct. 847, 351 U.S. 949, 
100 L.Ed.-. 

80 . Mich.—Olin v. Henderson, 79 N. 
W. 178, 120 Mich. 149. 

81 . HI.— Merrill v. Atkin, 59 Ill. 19. 


82. Ill.—Rice v. Barkman, 249 HI. 
App. 127. 

Iowa.—Neas v. Neas, 17 N.W. 30, 61 
Iowa 641. 

83. Ala.—Hillens v. Brinsfield, 18 So. 
604, 108 Ala. 605. 

84. Iowa.—Bell v. Pierschbacher, 62 
N.W.2d 784, 245 Iowa 436. 

N.C.—Collins v. Lamb, 2 S.E.2d 863, 
215 N.C. 719. 

Pa.—Long v. Long, 65 A.2d 683, 361 
Pa, 598. 

Kozin v. Martin, Com.Pl., 91 
Pittsb.Leg.J. 45. 

70 C.J. p 289 note 87. 

85. S.C.—Palachucola Club v. With- 
ington, 157 S.E. 621, 159 S.C. 446. 

70 C.J. p 289 note 88. 

86 . Ga,—Martin v. Smith, 87 S.E.2d 
406, 211 Ga. 600. 

70 C.J. p 289 note 89. 

87. Ohio.—Elliott v. Shaw, 32 Ohio 
St. 431. 

88 . D.C.—Lucas v. Hamilton Realty 
Corp., 105 F.2d 800, 70 App.D.C. 
277. 

Ill.—Andrews v. Matthewson, 75 N.E. 
2d 123, 332 Ill.App. 325—Winger v. 
Chicago City Bank & Trust Co., 60 
N.E.2d 560, 325 Ill.App. 459, re¬ 
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versed on other grounds 67 N.E.2d 
265, 394 Ill. 94. 

70 C.J. p 289 note 91. 

89. Ga.—Purvis v. Raste, 85 S.E. 
1012, 144 Ga. 16. 

90. Iowa.—Hilliard v. Hilliard, 39 N. 
W.2d 624, 240 Iowa 1394—Benson 
v. Custer, 17 N.W.2d 889, 236 Iowa 
345. 

Ohio.—Smith v. Barrick, 85 N.E.2d 
101, 151 Ohio St. 201, 9 A.L.R.2d 
1087. 

91. Ga.—Barbre v. Barbre, 15 S.E.2d 
489, 192 Ga. 385. 

70 C.J. p 289 note 93. 

Where year’s support is set aside 
out of an estate, holder thereof is 
not an indorsee, assignee, or trans¬ 
feree thereof” within the Dead Man’s 
Statute. 

Ga.—Stevens v. Stevens, 49 S.E.2d 
895, 204 Ga. 340. 

92. Ga.—Farmers’ & Merchants’ 
Bank of Cleveland v. Miller, 141 S. 
E. 419, 37 Ga.App. 668 . 

93. Ga.—Hudson v. Broughton, 94 
S.E. 1007, 147 Ga. 547. 

94. Ga.—Renitz v. Williamson, 99 
S.E. 869, 149 Ga, 241. 

70 C.J. p 290 note 28. 

95. Ga.—Faircloth v. Taylor, 95 S.E. 
689, 147 Ga, 787. 



§§ 208-209 WITNESSES 

T). Assignee 

Under some statutes an assignee of the decedent Is 
protected, and numerous decisions have afforded or de¬ 
nied protection to various persons because they do or do 
not come within the terms of the particular statute. 

Where the statute makes express provision for the 
protection of an assignee of decedent, testimony of 
an interested witness as against such assignee is 
excluded. 96 An “assignor” of a thing or contract 
under such a statute has been held to be he whose 
rights therein or thereunder, at or before the time 
of his decease, passed by his own act or by law to a 
party in the action, 97 and “assigns” signifies a per¬ 
son to whom any property or right is transferred by 
a deceased person in his lifetime. 98 Under a stat¬ 
ute rendering a person incompetent to testify for 
himself concerning any verbal statement of, or any 
transaction with, or any act done or omitted to be 
done by, a decedent, an assignee of decedent has 
been held to be protected. 99 So, a statute protecting 
the representative of a deceased person includes 
assigns, 1 but a statute protecting the grantee of a de¬ 
ceased person, 2 or executors, administrators, guard¬ 
ians, heirs, or legal representatives, 3 or an executor, 
administrator, heir, legatee, or devisee of a deceased 
person, 4 does not protect an assignee. 

The statute has been enforced in favor of the as¬ 
signee of a mortgage, 6 of a note, 6 of a judgment, 7 
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of certificates of stock, 8 and of a lease. 9 Such a 
statute, however, does not protect a donee; 19 an 
assignee, by operation of law; 11 a person taking a 
note from the maker; 12 an assignee of a decedent 
who was not an “opposite party” to such assignee ; 13 
a judgment creditor in garnishment proceedings; 14 
a purchaser of personal property in his own right 
and on his sole account ; 15 the beneficiary in a policy 
of insurance on decedent’s life, 16 although there is 
also authority to the contrary; 17 the beneficiary in 
a contract for funeral benefits ; 18 one claiming title 
through an executor’s sale of decedent’s real es¬ 
tate 19 or through a foreclosure sale made at the in¬ 
stance of decedent; 20 a sheriff levying an attach¬ 
ment; 21 an attaching creditor; 22 a trustee in bank¬ 
ruptcy; 23 or surviving partners of decedent. 24 
However, the protection has been extended to the 
transferee of an assignee of the administrator of 
deceased. 26 

§ 209. Widow 

Whether the widow of the decedent Is protected de¬ 
pends on the terms of the statute and the capacity in 
which she sues or defends. 

As a rule the statutory exclusion of testimony does 
not apply in favor of a widow claiming in her own 
right as such. 26 Thus, the widow is not protected 


96. Iowa.—Bell v. Pierschbacher, 62 
N.W.2d 784, 245 Iowa 436. 

N.Y.—Agluzzi v. Aluzzo, 143 N.Y.S. 

2d 51, 286 App.Div. 399. 

Okl.—Shaw v. Shaw, 282 P.2d 748— 
Conklin v. Yates, 83 P. 910, 16 Okl. 
266. 

Pa.—Porter v. National Bank of Boy- 
ertown, Coxn.PL, 32 Berks Co. 229. 
70 C.J. p 289 note 97. 

97. Pa.—Hess v. Gourley, 89 Pa. 195. 

98. Mich.—Ripley v. Seligman, 60 
N.W. 143, 88 Mich. 177. 

Reversioners or remaindermen 

named in and relying- on deed to wife 
which husband executed pursuant to 
separation agreement were husband’s 
“assignees" or “transferees" within 
meaning- of statute. 

Ga.—Smith v. Smith, 2 S.E.2d 417, 
187 Ga, 743. 

99. Fla.—Hiller v. Walter Ray & Co., 
52 So. 623, 59 Fla. 285, 20 Ann.Cas. 
1162. 

1 . Iowa.—Harris v. Warner, 203 N. 
W. 279, 199 Iowa 1000. 

70 C.J. p 290 note 3. 

2 . Ohio.—Elliott v. Shaw, 32 Ohio 
St. 431. 

3- Tex.—Smith v. Fleming, Civ.App., 
231 S.W. 136. 

4. Ill.—Leach v. Nichols, 55 I1L 273. 

5. Fla.—Tunno v. Robert, 16 Fla. 
738. 


6 . Ky.—Sergent v. Jones, 10 S.W.2d 
1085, 226 Ky. 343. 

7. Iowa.—Ritz v. Rea, 135 N.W. 645, 
155 Iowa 181. 

8 . N.Y.—Andrews v. National Bank 
of North America, 7 Hun 20. 

9. Fla.—Hiller v. Walter Ray & Co., 
52 So. 623, 59 Fla. 285, 20 Ann.Cas. 
1162. 

N.Y.—Kolasky v. Michels, 11 N.Y.St. 
357, 46 Hun 677, affirmed 24 N.E. 
278, 120 N.Y. 635, 2 Silv.A 581. 

10 . Iowa.—McAleer v. McNamara, 
117 N.W. 1122, 112 N.W. 85, 140 
Iowa 112 . 

11- Iowa.—Barber v. Wiemer, 165 N. 

W. 440, 183 Iowa 72. 

Kan.—Pulsifer v. Arbuthnot, 53 P. 
70, 59 Kan. 380. 

12 . N.Y.—Comstock v. Hier, 73 N.Y. 
269, 29 Am.R. 142. 

13. Mich.—Craig v. Crossman, 177 
N.W. 400, 209 Mich. 462. 

14. Okl.—Prusa v. Hejduk, 145 P.2d 
425, 193 Okl. 512. 

15. N.Y.—Penny v. Black, 19 N.Y. 
Super. 50. 

16. Iowa.—Cowan v. Allamakee 
County Benevolent Soc., 8 N.W. 2 d 
433, 232 Iowa 1387—Shepherd v. 
Pacific Mut Life Ins. Co., 300 N.W. 
556, 230 Iowa 1304. 

70 C.J. p 290 note 17. 
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17. Ga.—Barbre v. Barbre, 15 S.E.2d 
489, 192 Ga. 385. 

18. Pa.—Dodd v. Armstrong, 2 Pa. 
Co. 352, 43 Leg.Int 270, 18 Phila. 
399. 

19. Ga.—Faircloth v. Taylor, 95 S.E, 
689, 147 Ga. 787. 

70 C.J. p 290 note 19. 

20 . S.C.—Jones v. Plunckett, 9 S.C. 
392. 

21 . Kan.—Burlington Nat. Bank v. 
Beard, 42 P. 320, 55 Kan. 773. 

22 . Kan.—Burlington Nat Bank v. 
Beard, supra. 

23. Iowa.—Barber v. Wiemer, 165 N. 
W. 440, 183 Iowa 72. 

24. W.Va.—Carlton, Chamberlain & 
Co. v. Mays & Co., 8 W.Va. 245. 

25. Mich.—Molby v. Murray, 138 N. 
W. 1069, 173 Mich. 143. 

26. Pa.—Gritz v. Gritz, 7 A.2d 1, 336 
Pa. 161, 122 A.L.R. 1297. 

Tex.—Nesbitt v. First Nat Bank, 
Civ.App., 108 S.W.2d 318. 

Wis.—Olson v. State Farm Mut Au¬ 
to. Ins. Co. of Bloomington, Ill., 
30 N.W.2d 196, 252 Wis. 37. 

70 C.J. p 290 note 30. 

Widow as intervenor 

In action on note brought by ex¬ 
ecutors of payee wherein widow of 
payee intervened and claimed a one 
half community interest in note, 
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in a proceeding to contest the title to property set 
apart for a year's support, 27 or in a suit for dower. 28 
On the other hand, the widow is protected where 
she sues or defends as executrix or administratrix 
of her deceased husband, 29 or as his heir, 30 or as 
his survivor or next of kin, 31 or as his assignee or 
transferee, 32 or as his representative, 33 or as the 
representative of the community estate of herself 
and her deceased husband. 34 

§ 210. Creditor of Decedent 

Generally, a creditor of the decedent is not protected. 

A creditor of decedent is not entitled to protec¬ 
tion 35 unless he claims under heirs of decedent, 36 
and even an heir at law is not protected where he 
claims relief, not as such, but merely as a creditor 
of the estate. 37 

§ 211. Survivor of Joint Parties to Contract 
or Cause of Action 

a. In general 

b. Partners 


a. In General 

Ordinarily, the survivor of Joint parties to a contract 
or cause of action is not protected. 

As a rule, where two or more persons are parties 
on the same side of a contract 38 or cause of action, 39 
the death of one of them will not exclude testimony 
against the survivor, but it has been held that, 
where the contract or transaction was effected sole¬ 
ly by or through the deceased party, the rule is 
otherwise. 40 

b. Partners 

Generally, a surviving partner is not accorded protec¬ 
tion, but he may come within the terms of a provision 
protecting the survivor of a deceased person. 

In accordance with the general rule, a surviving 
partner is not protected, 41 particularly where the 
particular conversation or transaction was had sole¬ 
ly with the surviving partner, 42 or where the sur¬ 
viving partner was present at the time of the trans¬ 
action. 43 The rule is not applicable in some jurisdic¬ 
tions as to transactions or conversations solely be¬ 
tween the adverse party and the deceased partner, 44 
and under a statute protecting the survivor of a 


statements of payee which, tended to 
prove that note in suit was subject 
of a valid gift to one of payors were 
not admissible against the executors, 
and such testimony was not admissi¬ 
ble against the widow since she was 
not a “proper or necessary party” to 
action. 

Tex.—Cain v. Church, Civ.App., 131 
S.W.2d 400. 

27. Ga.—Stevens v. Stevens, 49 S.E. 
2d 895, 204 Ga. 340—Gunn v. Petty- 
grew, 20 S.E. 328, 93 Ga. 327. 

28. Mich.—Lake v. Nolan, 45 N.W. 
376, 81 Mich. 112. 

29. Ga.—Tidwell v. Garrick, 99 S.E. 
872, 149 Ga. 290. 

70 C.J. p 290 note 33. 

30. Ind.—Larch v. Goodacre, 26 N.E. 
49, 126 Ind. 224. 

70 C.J. p 291 note 34. 

31. Iowa.—Boyles v. Cora, 6 N.W. 
2d 401, 232 Iowa 822. 

70 C.J. p 291 note 35. 

32. Ga.—Kramer v. Spradlin, 98 S.E. 
487, 148 Ga. 805. 

33. Ga.—Shadburn v. Tapp, 77 S.E. 
2d 7, 209 Ga. 887. 

Ill.—Bach v. Bach, 26 N.E.2d 858, 373 
Ill. 442. 

Neb.—Johnson v. Omaha Loan & 
Building Ass'n, 257 N.W. 370, 128 
Neb. 37. 

Pa.—Gelbarth v. Moore, Com.PL, 29 
Del.Co. 68. 

70 C.J. p 291 note 37. 

34. Tex.—Gurley v. Clarkson, Civ. 
App., 30 S.W. 360. 


35. Iowa.—First Nat. Bank v. 

Adams, 266 N.W. 484. 

70 C.J. p 291 note 39. 

36. W.Va.—Smith v. Turley, 9 S.E. 
46, 32 W.Va. 14. 

37. Iowa.—Harrow v. Brown, 40 N. 
W. 708, 76 Iowa 179—Leasman v. 
Nicholson, 12 N.W. 270, 13 N.W. 
289, 59 Iowa 259. 

38. Ala.—Schmale v. Bolte, 50 So. 2d 
262, 255 Ala. 115—Homewood Dairy 
Products Co. v. Robinson, 48 So. 2d 
28, 254 Ala. 197, 22 A.L.R.2d 1059. 

Ky.—Manis v. Goodlette, 199 S.W.2d 
738, 304 Ky. 23. 

Mo.—Huber v. Gershman, App., 286 
S.W.2d 558. 

70 C.J. p 291 note 42. 

Where president and vice president 
representing corporation, acted joint¬ 
ly, in entering into *milk contract 
with plaintiff, and subsequently pres¬ 
ident died, when vice president tes¬ 
tified concerning transaction, allow¬ 
ing plaintiff to testify with respect 
to terms of contract was not error. 
Ala.—Homewood Dairy Products Co. 
v. Robinson, 48 So.2d 28, 254 Ala. 
197, 22 A-L.R-2d 1059. 

Insured deceased not party to con¬ 
tract or cause of action 
Where United States admitted its 
liability on national life insurance 
policy and the only issue was wheth¬ 
er the plaintiff or third party de¬ 
fendant was entitled to proceeds of 
policy, the plaintiff was a compe- 
I tent witness. 


U.S.—Orsehein v. U. S., D.C.Mo., 85 
F.Supp. 210. 

39. Ill.—Albers v. Redeker, 15 N.E 
2d 9, 295 Ill.App. 614. 

Tex.—Ladd v. Anderson, Civ.App., 89 
S.W.2d 1041, reversed on other 
grounds Anderson v. Ladd, 115 S. 
W.2d 608, 131 Tex. 479. 

70 C.J. p 291 note 43. 

40. Ky.—Bensinger v. West, 255 S. 
W.2d 29, 35 A.L.R.2* 1296. 

Ohio.—Roberts v. Davis, 35 N.E.2d 
609, 66 Ohio App. 527. 

70 C.J. p 291 note 44. 

41. Mo.—Robinson v. Trimble, App., 
68 S.W.2d 732. 

Cal.—Panno v. Russo, 186 P.2d 452, 
82 C.A.2d 408. 

Ga.—Rogers v. Carmichael, 198 S.E. 
318, 58 Ga.App. 343, certiorari dis¬ 
missed 200 S.E. 800, 187 Ga. 432. 

70 C.J. p 291 note 46. 

42. Tex.—Bennett & Lockwood v. 
Frary, 55 Tex. 145. 

43. N.T.—Comstock v. Hier, 73 N.T. 
269, 29 Am.R. 142, 7 N.Y.Wkly. 
Dig. 300. 

Kale v. Elliott, 18 Hun 198. 

Ohio.—Roberts v. Davis, 35 N.E. 2d 
609, 66 Ohio App. 527. 

44. Pa.—Lockard v. Vare, 79 A. 802, 
230 Fa. 591. 

Parlette v. Palumbo, 68 Pa.DisL 
& Co. 374. 

70 GJ. p 291 note 49. 
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deceased person, a surviving partner has been held 
protected. 45 

§ 212. Person Represented by Decedent 

a. In general 

b. Corporation 

a. In General 

Statutory provisions may, expressly or by Judicial 
construction, protect a party for whom decedent acted as 
agent, representative, or fiduciary. 

Where the statute expressly protects a party for 
whom decedent acted as agent, representative, or 
fiduciary, or by judicial construction extends its pro¬ 
tection to such a party, a witness is not competent 
to testify in his own behalf as to transactions or 
communications with an agent of an adverse party 
where such agent has since died or become incom¬ 
petent, 46 although it has been held that, where the 
principal was present during the entire negotiation 
with the agent, the death of the latter will not ren¬ 
der the other party or his agent incompetent, 47 and 
so the rule of exclusion does not apply where there 
were two agents for the same party, only one of 
whom is dead, 48 nor does it operate to render in¬ 
competent one defendant when the agent of his co¬ 


defendant is dead. 49 Moreover, the rule extends on¬ 
ly to transactions between the party and the deceased 
agent, and hence, although such party cannot testify 
to a contract with such agent for services, he may 
testify as to the rendition of services and other 
facts from which a previous request to perform 
services and a promise to pay therefor may be im¬ 
plied. 50 Where the statute does not make express 
provision protecting a party for whom decedent 
acted, or where the statute is not susceptible of a 
construction extending such protection, the party 
dealing with the deceased agent, representative, or 
fiduciary is competent. 51 

h. Corporation 

Whether, in an action by or against a corporation, the 
adverse party may testify as to transactions or commu¬ 
nications with a deceased or insane officer or agent of 
the corporation depends on the terms and construction 
of t'he statute, and the circumstances of the particular 
case. 

In an action by or against a corporation, it has 
been held that the adverse party cannot testify in 
his own behalf as to transactions or communica¬ 
tions solely with a deceased or insane officer or 
agent of the corporation, 52 although, due to the 
changing phraseology of particular statutes, there is 
also authority to the contrary. 53 It has been held 


45. Iowa.—Salyers v. Monroe, 73 N. 
W. 606, 104 Iowa 74. 

46. U.S.—Hill v. A. J. Canfield Co., 
C.C.A.I11., 157 F.2d 849. 

Simonetti v. Niagara Fire Ins. 
Co. of N. Y., D.C.AIa., 74 F.Supp. 
726, affirmed, C.C.A., American 
Macaroni Mfg. Co. v. Niagara Fire 
Ins. Co. of N. Y., 164 F.2d 878. 
Ala.—Dean v. Thames, 175 So. 257, 
234 Ala, 388. 

Ga.—Rogers v. Carmichael, 198 S.E. 
318, 58 GaApp. 343, certiorari dis¬ 
missed 200 S.E. 800, 187 Ga, 432. 
70 C.J. p 292 note 52. 

Deceased partner held agent of part¬ 
nership 

Ga,—Rogers v. Carmichael, supra. 

47. Ky.—Rice v. Blanton, 22 S.W.2d 
580, 232 Ky. 195. 

Mo.—Brim v. Fleming, 37 S.W. 501, 
135 Mo. 597. 

48. Mo.—Birdsall v. Coon, 139 S.W. 
243, 157 Mo.App. 439. 

49. Mo.—Freeman v. Berberich, 60 
S.W.2d 393. 

70 C.J. p 292 note 55. 

50- Mo.—Nelson v. Kansas City, etc., 
R. Co., 66 Mo.App. 647. 

51. U.S.—Weiss v. Johnson, C.A.N. 
Y., 206 F.2d 350, certiorari denied 
74 S.Ct 310, 346 U.S. 924, 98 L.EcL 
417. 

Iowa.—Evans v. Evans, 297 N.W. 
867, 230 Iowa 434. 


Mich.—Rajkovich v. Oliver Iron Min¬ 
ing Co., 290 N.W. 365, 292 Mich. 
162. 

N.Y.—Glassberg v. Schwartz, 25 N.Y. 
S.2d 642. 

Okl.—Hendrix v. Rinehart, 31 P.2d 
113, 167 Okl. 621. 

70 C.J. p 292 note 57. 

52. U.S.—Dovel v. Sloss-Sheffield 

Steel & Iron Co., C.C.A.Ala., 139 
F.2d 36, certiorari denied 64 S.Ct. 
1057, 322 U.S. 740, 88 L.Ed. 1573— 
Kentucky West Virginia Gas Co. 
v. Woods, C.C.A.Ky., 110 F.2d 94. 
Ala.—Homewood Dairy Products Co. 
v. Robinson, 48 So.2d 28, 254 Ala 
197, 22 A.L.R.2d 1059—National 

Union Fire Ins. Co. v. Weatherwax 
& Gentry, 22 So.2d 733, 247 Ala. 
143—Benson & Co. v. Foreman, 1 
So.2d 898, 241 Ala. 193—First Nat. 
Bank v. Bain, 188 So. 64, 237 Ala 
580—Richards v. Montgomery, 160 

So. 706, 230 Ala 307—Metcalf v. 
Montgomery, 155 So. 582, 229 Ala 
156—Nation v. Montgomery, 153 
So. 420, 228 Ala 216. 

Ga—Yablon v. Metropolitan Life Ins. 

Co., 38 S.E.2d 534, 200 Ga 693. 

Ill.—Warszawa v. White Eagle Brew¬ 
ing Co., 20 N.E.2d 343, 299 Ill.App. 
509—Continental Illinois Nat. Bank 
& Trust Co. of Chicago v. Cardwell, 
4 N.E.2d 770, 287 Ill.App. 227. 

Ky.—Grant County Assessment Fire 
Ins. Co. v. Scroggin, 171 S.W.2d 
1 , 294 Ky. 244—City of Corbin, for 
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Use and Benefit of Moore, v. Rains, 
140 S.W.2d 1057, 283 Ky. 244—Wa¬ 
bash Elevator Co. v. Illinois Cent 

R. Co., 130 S.W.2d 76, 279 Ky. 164 
—Turner v. Gambill, 121 S.W.2d 
705, 275 Ky. 330—Farmers’ Trust 
Co. of Harrodsburg v. Threlkeld’s 
Adm’x, 77 S.W.2d 616, 257 Ky. 211 
—Southern Sav. & Bldg. Ass’n v. 
Gray, 69 S.W.2d 738, 253 Ky. 429. 

Minn.—Keough v. St. Paul Milk Co., 
285 N.W. 809, 205 Minn. 96. 

Mo.—State ex rel. State Highway 
Commission v. Jacobs, App., 281 

S. W.2d 597—Johnson v. Dur-Est, 
Inc., App., 224 S.W.2d 611—Meyer 
v. Dub insky Realty Co., App., 133 
S.W.2d 1106—McCutchan v. Kan¬ 
sas City Life Ins. Co. of Kansas 
City, App., 122 S.W.2d 59—In re 
Farmers & Merchants Bank of 
Linn, App., 119 S.W.2d 1012. 

70 C.J. p 293 note 58. 

53. Colo.—Garden of the Gods Vil¬ 
lage v. Heilman, 294 P.2d 597. 
Fla.—Tharp v. Kitchell, 9 So.2d 457, 
151 Fla. 226. 

N.J.—Cook v. D. Fullerton & Co., 1 
A.2d 421, 121 N.J.Eq. 153. 

N.Y.—Carmen v. Shore Cleaners & 
Dyers, 62 N.Y.S.2d 362, 270 App. 
Div. 945. 

Pa.—East Girard Sav. & Loan Ass’n 
v. Houlihan, 97 A.2d 23, 373 Pa. 
578. 

Easton Transit Theatre Co. v. 
Pomfret Realty Co., Com.Pl. t 30 
North.Co. 251. 
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that the protection extends to actions for tort. 54 If 
another officer or employee who is living was present 
at the time of the conversation, or has knowledge 
of the transaction, the rule of exclusion does not 
apply, 55 and this is so even though such officer or 
employee was not then actually engaged in the cor¬ 
poration’s business 56 

On the other hand, it has been held that, in an ac¬ 
tion of tort, the fact that an employee, other than 
the deceased employee, witnessed the wrong but had 
no part in it does not affect the application of the 
statute. 57 The rule is not applicable if the witness 
is not a real party in interest, 58 or if his testimony 
does not relate to transactions with the deceased 
officer, 59 or if the officer was not a “party to the 
contract in action” within the meaning of the stat¬ 
ute. 60 In a suit against a corporation and an in¬ 
dividual as joint parties, and in the result of which 
they are jointly interested, plaintiffs are not incom¬ 
petent to testify to transactions of plaintiffs with a 
deceased agent of such corporation and such in¬ 
dividual defendant. 61 

§ 213. Party Adverse to Representative 

Ordinarily, the adversary of the decedent's estate 
may not object to the competency of witnesses called by 
the representative of the deceased. 

As a rule, the exclusion of testimony is for the 
benefit of the estate of decedent and those claiming 
under him, 62 and does not contemplate that the ad- 
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versary of the estate, in a suit or proceeding, may 
object to the competency of witnesses called by the 
representative of deceased; 63 but a statute which in 
terms excludes all parties or interested persons ap¬ 
plies in favor of the party adverse to the representa¬ 
tive of a decedent as well as such representative. 64 

§ 214. Other Parties 

a. Person deriving title from or through 

decedent 

b. Survivor of decedent 

c. Person sustaining liability through or 

under decedent 

d. Insane party 

e. Coparty of protected person 

f. Other persons 

a. Person Derviving Title from or through De¬ 
cedent 

Persons deriving title from or through the decedent 
have been held entitled to protection under some statutes. 

A statute which protects any person who has de¬ 
rived his title to, or interest in, the subject matter 
of the controversy from or through decedent inures 
to the benefit of all persons succeeding to the right, 
title, or interest, or standing in the place or stead, 
of decedent, 65 and it is immaterial that such per¬ 
sons derive title mediately or remotely and not im¬ 
mediately from deceased. 66 Such statute does not 
inure to the benefit of a person who does not derive 
his interest from decedent within the meaning of 


S.D.—Engler v. Ipswich Printing Co., 
256 N.W. 132, 63 S.D. 1. 

70 C.J. p 293 note 59. 

54. Mo.—Leavea v. Southern Ry. Co., 
181 S.W. 7, 266 Mo. 151, L.R.A. 
1916D 810. 

70 C.J. p 293 note 60. 

55 . Mich.—Lawson-Erb Lumber Co. 
v. Gr aham-Paige Co. of Michigan, 
278 NT.W. 63, 283 Mich. 252—Rei¬ 
chert v. Negaunee State Bank, 254 
N.W. 149, 266 Mich. 413. 

Mo.—Meyer v. Dubinsky Realty Co., 
App., 133 S.W.2d 1106. 

70 C.J. p 293 note 61. 

Employees as agents 
Employees of a brewing company 
apparently present during conversa¬ 
tions between plaintiff and company’s 
deceased president with respect to 
terms of plaintiff’s employment were 
not “agents” of brewing company 
within statute permitting party to 
action to testify concerning conver¬ 
sations with a deceased agent of ad¬ 
verse party when conversation was 
in presence of surviving agent of 
adverse party. 

Ill.—Warszawa v. White Eagle Brew¬ 
ing Co., 20 N.E.2d 343, 299 Ill.App. 
509. 


56. Ga.—Atlanta Northern Ry. Co. 
v. Brown, 92 S.E. 975, 20 Ga.App. 
247. 

57. Mo.—Brunk v. Metropolitan St 
Ry. Co., 200 S.W. 443, 198 Mo.App. 
243. 

58. Mo.—Darby v. Northwestern 
Mut. Life Ins. Co., 239 S.W. 68, 
293 Mo. 1, 21 A.L.R. 920. 

70 C.J. p 293 note 64. 

59. Mo.—German-American Bank v. 
Camery, 176 S.W. 1076, 189 Mo.App. 
542. 

Nev.—Hough v. Reserve Gold Mining 
Co., 35 P.2d 742, 55 Nev. 375. 

60. Pa.—Almar Building Loan Ass’n 
v. Broad St Trust Co., 169 A, 262, 
111 Pa.Super. 49. 

61. D.C.—Cafritz v. Corporation Au¬ 
dit Co., D.C., 60 F.Supp. 627. 

Ga.—Augusta Naval Stores Co. v. 
Forlaw, 65 S.E. 370, 133 Ga. 138. 

62. Ala.—Austin v. Bean, 16 So. 41, 
101 Ala, 133. 

63. Ala.—Austin v. Bean, supra. 

70 C.J. p 295 note 87. 

64. Minn.—Pitzl v. Winter, 105 N.W. 
673, 96 Minn. 499, 5 L.RA,N.S., 
1009. 


65. N.Y.—Moore v. Dennis, 36 N.Y. 
S.2d 167, 264 App.Div. 604. 

In re Christie’s Estate, 4 N.Y.S. 
2d 484, 167 Misc. 484. 

In re Katz’ Will, 49 N.Y.S.2d 604, 
appeal dismissed 79 N.Y.S.2d 516, 
modified on other grounds 83 N.Y.S. 
2d 850. 

Wash.—In re Jackson’s Estate, 93 P. 
2d 349, 200 Wash. 116, 123 A.L.R. 
1281. 

Wis—In re Kahn’s Estate, 283 NW. 

285, 230 Wis. 108. 

70 C.J. p 288 note 73. 

Successor trustees 
Where trustee resigned and his 
two daughters, who were potential 
remaindermen, became successor 
trustees under agreement signed by 
all concerned, successor trustees 
were “persons deriving . . . title 

or interest from, through, or under a 
deceased person,” even though de¬ 
ceased trustee’s estate would not be 
affected by the judgment. 

N.Y.—Brundige v. Bradley, 62 N.E. 
2 d 385, 294 N.Y. 345. 
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66 . N.Y.—Pope v. Allen, 90 N.Y. 298. 
70 C.J. p 288 note 74. 
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the statute. 67 If a person claiming under a de¬ 
cedent is the real party in interest, although the 
suit is brought against his bailee and he is not a 
party, the adverse party is incompetent. 68 The bene¬ 
ficiary in a policy of insurance on the life of de¬ 
cedent is not protected by such a statute. 69 

b. Survivor of Decedent 

The survivor of a decedent may be protected. 

Under a statute protecting the survivor of a de¬ 
ceased person, the word “survivor” is intended to 
describe one who has succeeded to the rights or ob¬ 
ligations which were, and would have remained, 
those of the deceased person but for the latter’s 
death, 70 and includes a tenant by curtesy, 71 but, since 
the rights of a beneficiary under a policy of insur¬ 
ance did not accrue until the death of insured, he 
cannot be deemed a survivor. 72 

c. Person Sustaining Liability through or under 

Decedent 

Under some statutes, persons sustaining liability 
through or under the decedent are accorded protection. 
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Some statutes have extended protection to per¬ 
sons sustaining liability to the cause of action from 
or through a decedent, and such a statute is ap¬ 
plicable in favor of one who is liable, if at all, from 
having had charge of men cultivating land under 
decedent as head of a colony. 73 Such a statute does 
not prevent testimony by the beneficiary in a policy 
of life insurance, in an action thereon, as to trans¬ 
actions with decedent, 74 nor does it apply where a 
party does not sustain his liability from, through, or 
under deceased. 75 

d. Insane Party 

Provided they come within the terms of the statute, 
insane parties are entitled to the statutory protection. 

Under statutes extending their protection to a 
party who is insane, the other party to the contract 
is not permitted to testify in his own favor, 78 and 
such a statute has been held to protect an insane 
person appearing by guardian, 77 although a guard¬ 
ianship decree establishing the insanity of a party is 
not necessary in order to exclude the adverse party 
as a witness. 78 Such a statute does not apply where 


67. N.T.—Jones v. Maloney, 14 N.E. 
2d 782, 277 N.T. 437, motion denied 
21 N.E.2d 197, 280 N.T. 688 . 

Agluzzi v. Aluzzo, 143 N.T.S.2d 
51, 286 App.Div. 399—Pisane v. Pi- 
sane, 69 N.T.S.2d 533, 272 App.Div. 
770—Brayton v. Dager, 291 N.T.S. 
67, 249 App.Div. 94. 

In re Christie's Estate, 4 N.T.S. 
2d 484, 167 Misc. 484—In re Car- 
roll’s Estate, 2 75 N.T.S. 911, 153 
Misc. 649, modified on other 
grounds 286 N.T.S. 307, 247 App. 
Div. 11, motion denied In re Car- 
roll’s Will, 3 N.E.2d 460, 271 N.T. 
636, modified on other grounds 8 
N.E.2d 864, 274 N.T. 288 , 115 A.L. 

R. 923, reargument denied 11 N.E. 
2d 737, 275 N.T. 536. 

Pa.—Williams v. Lukas, 103 A. 2 d 
675, 376 Pa. 413. 

Wash.—Johns v. Hake, 131 P.2d 933, 
15 Wash.2d 651—Purdy & Whitfield 
v. Department of Labor and In¬ 
dustries, 120 P.2d 858, 12 Wash. 
2d 131. 

Wis.—J, Romberger Co. v. Industrial 
Commission, 290 N.W. 639, 234 Wis. 
226. 

70 C.J. p 288 note 75. 

68 . Ala.—Moore v. Walker, 26 So. 
984, 124 Ala. 199. 

69. U.S.—New Tork Life Ins. Co. 
v. Cross, D.C.N.T., 7 F.Supp. 130. 

Ala.—Jennings v. Jennings, 33 So.2d 
251, 250 Ala. 130. 

Fla.—Helms v. First Nat. Bank of 
Tampa, 28 So.2d 262, 158 Fla. 168. 
N.T.—Sapowitch v. Zajac, 62 N.T.S. 
2d 535, 270 App.Div. 980—Applica¬ 
tion of Bar&sch, 45 N.T.S.2d 790, 


267 App.Div. 830, reargument de¬ 
nied 47 N.T.S.2d 486, 267 App.Div. 
905. 

Salinas v. Salinas, 62 N.T.S.2d 
385, 187 Misc. 509, affirmed 67 N.T. 

S.2d 692, 271 App.Div. 917. 

70 C.J. p 289 note 77. 

70. U.S.—Brawner v. Royal Indem¬ 
nity Co., Fla., 246 F. 637, 158 C.C.A. 
593. 

70 C.J. p 289 note 79. 

71. W.Va.—Hall v. Linkenauger, 142 
S.E. 845, 105 W.Va. 385. 

72. U.S.—Brawner v. Royal Indem¬ 
nity Co., Fla., 246 F. 637, 158 C.C.A. 
593. 

73. Wis.—Bill v. Stoll, 12 N.W. 444, 

55 Wis. 216. 

74. Wis.—Chamberlain v. Prudential 
Ins. Co., 85 N.W. 128, 109 Wis. 4, 
83 Am.S.R. 851. 

70 C.J. p 289 note 84. 

75. Wash.—Johns v. Hake, 131 P.2d 
933, 15 Wash.2d 651. 

Wis.—Bump v. Voights, 249 N.W. 

508, 212 Wis. 256. 

70 C.J. p 289 note 85. 

76. N.T.—In re Harkavy’s Estate, 

56 N.T.S.2d 700, 184 Misc. 742. 
Ohio.—Sacks v. Johnston, 63 N.E.2d 

246, 76 Ohio App. 143. 

70 C.J. p 293 note 69. 
lunatic 

Term “lunatic” in statute provid¬ 
ing that an interested person may 
not be examined in his own behalf 
against the committee of a “lunatic” 
concerning personal transactions be¬ 
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tween witness and the “lunatic” in¬ 
cludes one committed as an incom¬ 
petent to a state mental institution. 
N.T.—In re Musczak’s Estate, 92 N. 

T.S.2d 97, 196 Misc. 364. 

77. N.J.—Demarest v. Vandenberg, 
39 N.J.Eq. 130, affirmed 40 N.J.Eq, 
341. 

A “committee of a lunatic” within 
statute providing that an interested 
person may not be examined in his 
own behalf against the “committee of 
a lunatic” concerning personal trans¬ 
actions between witness and lunatic 
includes a special guardian appoint¬ 
ed by court to protect interests of 
an incompetent who, by reason of a 
lack of extensive assets, may not 
require a committee. 

N.T.—In re Musczak’s Estate, 92 N. 
T.S.2d 97, 196 Misc. 364. 

Person held within statute 
Husband who was confined be¬ 
hind steel bars in psychiatric ward 
of veterans hospital and who was 
so mentally disabled as to be unable 
to converse rationally and who was 
so disordered, deranged, and deficient 
mentally as to be unable to manage 
his affairs and perform his social du¬ 
ties was such an “insane” person that 
under statute his wife was prevented 
from testifying in her divorce action 
as to all facts which occurred prior 
to appointment of guardian of estate 
of husband. 

Ohio.—Matteo v. Matteo, App., 114 N. 
E.2d 439. 

78. N.H.—Bailey v. Harvey, 60 N-H. 
152. 



97 C.J.S. 


WITNESSES § 214 


the insane party has sufficient capacity to testify, 79 
nor does it apply where the alleged lunatic has not 
been adjudged insane. 80 Under a statute protecting 
a party who derives his interest from, through, or 
under a lunatic, a wife claiming under a deed to her 
insane husband is protected. 81 

e. Coparty of Protected Person 

The coparty of a protected party may, or may not, be 
protected, depending on the circumstances of the partic¬ 
ular case. 

Where, of two coparties, one is within the protec¬ 
tion of the statute and the other not, testimony which 
would be incompetent against the former may be 
competent against the latter, 82 where their inter¬ 
ests are so distinct that its admission will not preju¬ 
dice the protected party; 83 and it has even been 
held that, where the representative of a decedent and 
an individual are joined as defendants, and the trial 
is permitted to proceed on the combined issues raised 
by the pleas of the several defendants, plaintiff may 
testify as to transactions with a decedent, although 
his testimony may affect the representative, for such 
testimony is unobjectionable as against the individu¬ 
al defendant and is thus proper evidence to be ad¬ 
mitted in the cause. 84 Testimony is, however, prop¬ 
erly excluded as against a party not protected by the 
statute where the issues cannot be separated so as 
to render different judgments against the parties, 85 
or where the relief sought against the party not pro¬ 
tected by the statute is merely incidental to the 
principal relief sought by the action against code¬ 


fendants who are within the protection of the stat¬ 
ute. 86 

Evidence, which is important only as against a 
party protected by the statute, may not be admitted 
ostensibly as against an unprotected coparty, 87 and 
there is authority which holds broadly that, if a 
witness is incompetent to testify against one party, 
he is incompetent against coparties of the one who 
is protected. 88 Where a plaintiff is incompetent 
to testify because one of the defendants is defending 
as the representative of a decedent, he may become 
competent by dismissing the bill as to such defend¬ 
ant, there being no community of interest between 
him and the other defendants. 89 

f. Other Persons 

Various other persons have been held protected, or 
not protected, by particular statutory provisions. 

A statute excluding testimony in actions by or 
against certain classes in which judgment can be 
rendered for or against them does not apply where 
such persons are merely nominal parties defendants 
and no judgment can be rendered against them; 90 
but the fact that a judgment for costs may be ren¬ 
dered against the protected party is sufficient to 
cause the application of the statute. 91 

Surety of decedent. It has been held that a surety 
of a decedent when sued for the debt for which he 
is surety stands in the same position and is entitled 
to the same protection as the personal representative 
of his deceased principal. 92 


79. Mass.—Kendall v. May, 10 Allen 
59. 

80. Iowa.—In re O’Donnell’s Guard¬ 
ianship, 40 N.W.2d 35, 241 Iowa 77. 

N.Y.—Clark v. Dada, 171 N.Y.S. 205, 
183 App.Div. 253. 

Pa.—Hen- v. Herr, 56 Pa.Dist. & Co. 
421, 18 Northumb.Leg.J. 18—Grif¬ 
fith v. Bergson, 54 Pa.Dist & Co. 
531, 33 Del.Co. 424. 

81. N.C.—Coltrain v. Dennis Sim¬ 
mons Lumber Co., 80 S.E. 895, 165 
N.C. 42. 

82. Ind.—Turpie v. Lowe, 62 N.E. 
484, 158 Ind. 314, 92 Am.S.R. 310. 

70 C.J. p 294‘note 78. 

83. Ohio.—Huhbell v. Hubbell, 22 
Ohio St 208. 

84. Ill.—Clark v. A. Bazzoni & Co., 
129 N.E.2d 435, 7 Ill.App.2d 334. 

Tenn.—Carman v. Huff, 227 S.W.2d 
780, 32 Tenn.App. 687. 

70 C.J. p 294 note 80. 

Coparty brought la by original de¬ 
fendant 

Section 5 (e) of the Act of May 23, 
1887, P.L. 158, 28 P.S. § 322, rendering 
a survivor incompetent to testify ad¬ 
versely as to matters occurring be- 
97 C.J.S.—42 


fore a decedent’s death in an action 
against his personal representative, 
does not render a plaintiff incompe¬ 
tent to testify as to the negligence 
of an additional defendant brought 
on the record, not by the plaintiff but 
by the original defendant. 

Pa.—Swallow v. Carreras, 46 Pa.Dist 
& Co. 137. 

85. Tex.—Ralls v. Ralls, Civ.App., 
256 S.W. 688 . 

70 C.J. p 294 note 81. 

86 . Wash.—Thorne v. Joy, 45 P. 642, 
15 Wash. 83. 

87. N.Y.—Downey v. Owen, 90 N.Y. 
S. 280, 98 App.Div. 411. 

88 . Mich.—Farmers’ & Merchants’ 
Nat. Bank & Trust Co. v. Globe 
Indemnity Co., 249 NW. 882, 264 
Mich. 395. 

89. Ill.—Walsh v. Wright, 101 Ill. 
178. 

Tex.—McKeon v. Roan, Civ.App., 106 
S.W. 404. 

90. Ark.—Guyot v. Fletcher, 243 S. 
W.2d 639, 219 Ark. 561. 

Colo.—Risbry v. Swan, 239 P.2d 600, 
124 Colo. 567. 


Ohio.—Corpus Juris cited in. Torrance 
v. Torrance, 70 N.E.2d 365, 369, 147 
Ohio St 169. 

Tex.—Turner v. Pugh, Civ.App., 187 
S.W. 2 d 598—Nesbitt v. First Nat 
Bank, Civ.App., 108 S.W.2d 318. 

70 C.J. p 294 note 76. 

91. Ark.—Bush v. Prescott, etc., R. 
Co., 103 aw. 176, 83 Ark. 210. 

92. N.C.—McGowan v. Davenport 47 
S.E. 27, 134 N.C. 526. 

70 C.J. p 293 note 67. 
m Michigan. 

(1) A conversation with the de¬ 
ceased has been held admissible In 
an action against the surety alone. 
Mich.—Eichbauer v. U. S. Fidelity & 

Guaranty Co., 270 N.W. 829, 278 
Mich. 674—Lee v. Wisner, 38 Mich. 
82. 

(2) But the weight of such testi¬ 
mony may be considered by the trier 
of facts. 

Mich.—Eichbauer v. TJ. S. Fidelity & 
Guaranty Co., supra. 

(3) However, testimony with re¬ 
spect to a transaction with deceased, 
being inadmissible against deceas¬ 
ed’s wife, has been held inadmissi¬ 
ble against the surety in an action 
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§§ 215(1)-215 (2) WITNESSES 

4. Subject Matter of Testimony 


§ 215(1). Matters to Which Incompetency 
Extends Generally 

If the statute does not in terms render parties or in¬ 
terested witnesses incompetent to testify generally in ac¬ 
tions by or against representatives, survivors, or succes¬ 
sors in title or interest of deceased or incompetent per¬ 
sons, but only as to certain designated or limited subject 
matter, they may testify freely as to other matters not 
so designated. 

Except where the statute merely negatives the re¬ 
moval of the common-law incompetency of parties 
or interested persons, where the action is by or 
against an executor or administrator, so that the 
competency in such actions is determined by the 
rules of the common law, save where expressly 
provided otherwise, 93 for parties or interested per¬ 
sons to be incompetent to testify in their own behalf 
in actions by or against representatives, survivors, 
or successors in title or interest of persons de¬ 
ceased or incompetent, where they have otherwise 
been made generally competent, the subject matter 
of their testimony must be of the character that 
comes within the statutory prohibition, and if the 
statute does not in terms render such persons incom¬ 
petent to testify generally, but only as to certain 
designated or limited subject matter, they may testi¬ 
fy freely as to other matters not so designated. 94 
Furthermore, the subject matter must apparently be 
such that the witness would have been incompetent 
to testify with respect thereto at common law. 95 

Matters not in issue . A party or interested wit¬ 
ness is not incompetent as to matters between the 


witness and decedent which are not in issue, but 
only collaterally involved. 96 

§ 215(2). - Under Statutes Disqualifying 

Generally with or without Excep¬ 
tions 

Except as to matters expressly excepted, in Jurisdic¬ 
tions where the incompetency is not limited or restricted 
by the terms of the applicable statute, parties and inter¬ 
ested persons may be generally and absolutely incompe¬ 
tent as to any and all matters, although generally the 
incompetency does not extend to matters not in issue, but 
only collaterally involved. 

Except as to matters expressly excepted, 97 in 
jurisdictions where the incompetency is not limited 
or restricted by the terms of the applicable statute, 
parties and interested persons may be generally and 
absolutely incompetent as to any and all matters,* 98 
and under a statute rendering a party incompetent 
except as to facts which occurred subsequent to the 
death of the deceased a party cannot testify as to 
matters occurring, or facts existing, before that 
time. 99 

A statute providing broadly that where one party 
to the contract or cause of action in issue is dead 
or insane the other party shall not be admitted to 
testify either in his favor or in favor of any party 
to the action claiming under him, has been construed 
to impose not a general disqualification but to be lim¬ 
ited to transactions with deceased and exclude the 
testimony of the survivor only on questions that 
might be subject to question by the other party if 
living, 1 and only where to permit the witness to 


against the wife and the surety of 
deceased. 

Mich.—Farmers’ & Merchants’ Nat. 
Bank & Trust Co. v. Globe Indem¬ 
nity Co., 249 N.W. 882, 264 Mich. 
395. 

93. Me.—Tuck v. Bean, 155 A. 277, 
130 Me. 277. 

70 C.J. p 295 note 89. 

94. Ky.—Wilbur’s Ex’r v. Lemmon, 
209 S.W.2d 82, 306 Ky. 675. 

70 C.J. p 295 note 91. 

95. Fla.—Catlett v. Chesnut, 146 So. 
241, 107 Fla. 498. 

96- Ga.—Ouzts v. Seabrook, 47 Ga. 

359. 

70 C.J. p 349 note 37. 

97. Colo.—Walker v. Walker, 281 P. 

2d 1010, 131 Colo. 328. 

Ill.—Curielli v. Curielli, 48 N.E.2d 

360, 383 Ill. 102. 

Wyo.—Hawkey v. Williams, 261 P. 

2d 48, 72 Wyo. 20. 

70 C.J. p 296 note 94. 

Statutory exceptions generally see in¬ 
fra § 215(8). 


98. Colo.—Walker v. Walker, 281 P. 
2d 1010, 131 Colo. 328. 

Ill.—Thompson v. Thompson, 103 N. 
E.2d 607, 411 Ill. 232—Curielli v. 
Curielli, 48 N.E.2d 360, 383 Ill. 102 
—Peters v. Peters, 33 N.E.2d 425, 
376 Ill. 237. 

Chapman v. Bruton, Inc., 60 N.E. 
2d 125, 325 Ill.App. 334—Mondin 
v. Decatur Cartage Co., 60 N.E.2d 
38, 325 Ill.App. 332—McClelland v. 
Roley, 57 N.E.2d 529, 324 Ill.App. 
158—In re Stahl's Estate, 27 N.E. 
2d 662, 305 Ill.App. 517. 

70 C.J. p 296 note 95. 

99. Colo.—Kitts v. Hill, 300 P. 610, 
89 Colo. 186. 

70 C.J. p 297 note 99. 

1- Mo.—Swon v. Huddleston, 282 S. 
W.2d 18—Richardson v. Kuhlmyer, 
250 S.W.2d 355—Edinger v. Krat- 
zer, 175 S.W.2d 807—Findley v. 
Johnson, 142 S.W.2d 61—Fullerton 
v. Fullerton, 132 S.W.2d 966, 345 
Mo. 216. 

Boggess v. Cunningham’s Estate, 
App., 207 S.W.2d 814—Locke v. 
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Warden, App., 179 S.W.2d 624— 
Hill v. Johnson, App., 178 S.W.2d 
801—Sturdy v. Smith, App., 132 
S.W.2d 1033—Spencer v. Smith, 
App., 128 S.W.2d 315—Clark v. 
Meriwether, App., 123 S.W.2d 603. 
70 C.J. p 296 note 96. 

Conversations and transactions 

(1) An interested witness is in¬ 
competent to testify to any conver¬ 
sations or to any transaction or busi¬ 
ness occurrences taking place be¬ 
tween witness and deceased. 

Mo.—State ex rel. State Highway 
Commission v. Jacobs, App., 281 S. 
W.2d 597—Zacher v. Peters, App., 
179 S.W.2d 908—In re Reichelt’s 
Estate, App., 179 S.W.2d 119. 

70 C.J. p 296 note 96 [b], [c]. 

(2) In suit by surviving member 
of law partnership against deceased 
partner’s associates for an account¬ 
ing under contingent fee agreement, 
admission of testimony of client re¬ 
lating to attorneys’ fees allowed by 
the court in the cases included in 
the contingent fee agreement, and 
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testify would give him an advantage which he would 
not have were the other party living. 2 Effect must 
be given, however, to an arbitrary provision of the 
statute closing the mouth of the adverse party to 
the contract or cause of action on trial as to all mat¬ 
ters that occurred prior to the probate of the will 
or the appointment of the administrator, regardless 
of whether the other party, if living, could testify 
to the same matter, where an executor or adminis¬ 
trator is a party to the suit. 3 

A statute providing broadly that no person shall 
be allowed to testify when the other party to the 
transaction is dead does not preclude testimony 
which has no particular reference to the transaction 
with deceased, 4 or testimony as to matters not in 
issue, but only collaterally involved. 5 

§ 215(3). - Under Statutes Relating to 

Acts Done or Omitted by Dece¬ 
dent 

Under a statute so providing, an interested witness 
is incompetent to testify as to any act done or omitted to 
be done by a deceased person. 

Under a statute so providing, an interested wit- 


WITNESSES §§ 215(2)-215(4) 

ness is incompetent to testify as to any act done or 
omitted to be done by a deceased person, 6 and this 
includes involuntary as well as voluntary acts of 
decedent; 7 nor may a witness indirectly accomplish 
the purpose intended to be prohibited by the statute, 8 
as by testifying that he did not receive a certain 
thing so as to testify, in effect, that decedent omitted 
to give it to him. 3 

§ 215(4). - Under Statutes Relating to 

Matters Occurring before or dur¬ 
ing a Certain Time or Period 

Under statutes so providing, a party or interested 
person may be incompetent as to any matter occurring 
before the death, or during the lifetime, of decedent; and 
the statute cannot be evaded by doing indirectly that 
which cannot be done directly, although some cases have 
held that the incompetency does not extend to matters 
which are open to general observation or which do not 
tend to establish the asserted claim or demand. 

Under a statute to that effect, a party or interested 
person may be incompetent as to any matter occur¬ 
ring before the death, or during the lifetime, of 
decedent, 10 whether incidental, preliminary, or 
otherwise, 11 and the statute cannot be evaded by 


relating: to client's arrangement as 
to such, fees with his general attor¬ 
ney, who was deceased, and who had 
retained the deceased partner, over 
objection that other party to the 
contract was dead, was error, in view 
of statute. 

Mo.—Creason v. Harding, 126 S.W.2d 
1179, 344 Mo. 452. 

2. Mo.—Henry v. Buddecke, 81 Mo. 
App. 360. 

3. Mo.—Wolf son v. Chelist, App., 
278 S.W.2d 39, affirmed 284 S.W.2d 
447—Butler v. Walsh, App., 235 S. 
W.2d 826—Geisendorfer v. Geisen- 
dorfer, App., 227 S.W.2d 470—Web¬ 
er v. Jones, 222 S.W.2d 957, 240 
Mo.App. 914. 

70 C.J. p 296 note 96 [el. 

What is contract or cause of action 
in issue see supra § 192. 

4. Nev.—Maitia v. Allied Land & 
Live Stock Co., 248 P. 893, 49 Nev. 
451. 

5. Mo.—Huskey v. Kane Chevrolet 
Co., App., 173 S.W.2d 637. 

70 C.J. p 349 note 39. 

6. Ky.—Johnson v. Mutual Ben. 
Health & Acc. Ass'n, 229 S.W.2d 
758, 312 Ky. 776—Carpenter v. Car¬ 
penter, 187 S.W.2d 282, 299 Ky. 738 
—North American Accident Ins. 
Co. v. McAlister, 160 S.W.2d 385, 
290 Ky. 88—Pyramid Life Ins. Co. 
v. Milner, 158 S.W.2d 429, 289 Ky. 
249, 138 A.L.R. 1507—Duke’s Adm’r 
v. Patton, 95 S.W.2d 249, 264 Ky. 
598. 

70 C.J. p 297 note 1. 


Noncommunication during absence 

In suit on life policy, sisters of in¬ 
sured who were beneficiaries of his 
estate are not competent to testify 
under statute as to his noncommuni¬ 
cation with relatives and friends dur¬ 
ing his absence of over seven years. 
U.S.—Wilson v. Jefferson Standard 
Life Ins. Co., D.C.Ky., 16 F.Supp. 
200 . 

7. Ky.—North American Acc. Ins. 
Co. v. Caskey’s Adm’r, 292 S.W. 
297, 218 Ky. 750. 

70 C.J. p 297 note 2. 

8. Ky.—Black v. McCarley’s Ex’r, 
104 S.W. 987, 126 Ky. 825, 31 Ky. 
L. 1198. 

Indirect testimony generally see in¬ 
fra § 236. 

9. Ky.—Black v. McCarley's Ex’r, 
supra 

Denial of transaction or communica¬ 
tion generally see infra § 216. 

10. U.S.—S. A. Wald & Co. v. Com 
Exchange Nat Bank & Trust Co., 
D.C.Pa., 71 F.Supp. 277, affirmed, 
C.C.A., 161 F.2d 1023. 

Cal.—Warren v. Nair, 227 P.2d 515, 
102 C.A.2d 298—Hector v. Superior 
Court in and for Placer County, 59 
P.2d 591, 15 C.A.2d 552—Deacon 
v. Bryans, 263 P. 371, 88 C.A. 322. 
Ind.—Norrell v. Norrell, 44 N.E.2d 
97, 220 Ind. 398. 

Miladin v. 1st rate, 119 N.E.2d 12, 
125 Ind.App. 46, rehearing denied 
119 N.E.2d 901, 125 Ind.App. 46. 
Me.—Tobey v. Quick, 101 A.2d 187, 
149 Me. 306. 


Miss.—Duling v. Duling’s Estate, 52 
So.2d 39, 211 Miss. 465—Chatman 
v. Carter, 45 So.2d 841, 209 Miss. 
16. 

Ohio.—Steigert v. Steigert, 13 N.E.2d 
583, 57 Ohio App. 255. 

Pa—Honan v. Donaldson, 200 A. 30, 
331 Pa. 388—In re Keyser’s Es¬ 
tate, 198 A. 125, 329 Pa. 514. 

Williams v. Fund of $1230.10, 116 
A.2d 266, 178 PaSuper. 420. 

Schwarz v. Keighler, Com.PL, 31 
Del.Co. 251—In re Deptula’s Es¬ 
tate, Orph., 30 Erie Co. 200—Koel- 
bl v. Golden, Com.Pl., 51 Lane.L. 
Rev. 139—In re Baker’s Estate, 
Orph., 3 Lebanon 76—Butz v. Butz, 
Com.Pl., 24 Leh.L.J. 310—Shadle v. 
Hooven, Com.Pl., 96 Pittsb.Leg.J. 
325—In re Huntzinger's Estate, 
Orph., 48 Sch.Leg.Rec. 18—In re 
Landis’ Estate, Orph., 56 York Leg. 
Rec. 93. 

70 C.J. p 297 note 5. 

Discretion of court 

Where plaintiff sought to establish 
a trust in her favor against estate 
of alleged deceased trustee, ruling 
that plaintiff was incompetent to 
testify as to matters occurring dur¬ 
ing lifetime of alleged trustee was 
not an abuse of discretion where 
matter had been gone over by other 
witnesses. 

U.S.—Shapiro v. Rubens, C.C.A.Ind„ 
166 F.2d 659. 

11. Cal.—Warren v. Nair, 227 P.2d 
515, 102 C.A.2d 298—Deacon v. By- 
ams, 263 P. 371, 88 C.A. 322. 
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§ 215(4) WITNESSES 

doing indirectly that which cannot be done direct¬ 
ly. 12 While such a statute excludes testimony as 
to conversations or acts of deceased, 13 the incom¬ 
petency thus imposed has been said to extend to 
any matter occurring before decedent’s death 14 
which bears on a transaction between the witness 
and decedent, 15 even though without the presence 
or participation of the latter, 16 and hence, may ex¬ 
clude testimony as to independent matters or facts 
occurring or existing during the life of deceased 
which may in no way be regarded as transactions 
with, or communications by, him. 17 

Some cases have made exceptions to the terms of 
the statutes and have held that the incompetency 
does not extend to matters occurring during the life¬ 
time of decedent, which are open to the general ob¬ 
servation of all people and not exclusively within 
the knowledge of the witness and deceased, 18 or 
matters which may arise incidentally, and which do 
not tend to establish the asserted claim or demand ; 19 
and it has also been held that such a statute does 
not change the common-law rule, which allows a 
party to prove facts, which from their nature he 
alone would be likely to know. 20 The exception 
as to matters open to general observation, has, 
however, been denied application in a case where a 
party making a claim against an estate was held 
incompetent to testify as to matters of substantive 
fact occurring during the life of deceased and ma¬ 
terial to the issues raised. 21 

If the undenied averments of a statement of 
claim are generally admissible in evidence they are 
not rendered inadmissible, on the ground that plain¬ 
tiff is in effect testifying to matters occurring 
before death, because defendant has died after mak- 
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ing his affidavit of defense, which virtually admits 
the averments of plaintiff’s statement, but before 
they are offered in evidence on trial. 22 Where the 
statute provides that where the issue or inquiry is 
devisavit vel non or any other issue or inquiry with 
respect to the property of a deceased owner and 
the controversy is between parties respectively claim¬ 
ing such property by devolution on the death of 
the owner, all persons shall be fully competent wit¬ 
nesses, a beneficiary in a proceeding for probate of 
a will is a competent witness to prove his relations 
with decedent, and that he did not influence dece¬ 
dent in making the will. 23 

Matters not occurring before death . Statutes 
which in terms relate only to matters occurring be¬ 
fore the death, or during the lifetime, of deceased 
are generally held to leave a party or interested wit¬ 
ness free to testify as to matters which cannot be 
said to have occurred before decedent’s death, 24 
such as the date of the death of the deceased par¬ 
ty, 25 or the witness’ possession of a written instru¬ 
ment at the time of decedent’s death. 26 

Facts occurring before appointment of guardian . 
A party cannot testify as to facts occurring before 
the appointment of a guardian, where an applicable 
statute provides that where the adverse party is the 
guardian of an insane person the other party cannot 
testify except of facts which occurred subsequent to 
the appointment of such guardian. 27 

Statutes relating to claims or defenses originating 
in lifetime of decedent. Under a statute providing 
that a person shall not testify as a witness to estab¬ 
lish his own claim or defense against the estate of a 
deceased person which originated during the lifetime 
of such deceased person, a witness is generally and 


12* Ohio.—Corpus Juris cited in 
Price v. Cleveland Trust Co., 77 N. 
E.2d 621, 623, 81 Ohio App. 221. 
Pa.—Psinakis v. Psinakis, 111 A.2d 
163, 177 Pa.Super. 250—Ryan v. 
MacDonald, 30 A.2d 662, 151 Pa. 
Super. 607. 

70 C.J. p 297 note 6. 

Indirect testimony generally see in¬ 
fra § 236. 

13, Miss.—Quarles v. Quarles, 49 So. 
2d 810, 210 Miss. 493. 

70 C.J. p 298 note 7. 

Nature of conversations 

In action against administrator, 
plaintiff who was party to transac¬ 
tion with deceased could have testi¬ 
fied she had conversations with de¬ 
ceased as long as she did not testify 
to nature of conversations. 

Nev.—Edmonds v. Perry, 140 P.2d 
566, 62 Nev. 41. 

14. Pa.—In re Roach’s Estate, 30 Pa. 
Disk 67. 


15. Pa.—Weaver v. Welsh, 191 A. 3, 
325 Pa. 571. 

16. Cal.—Stuart v. Lord, 72 P. 142, 
138 C. 672. 

Idaho.—Thurston v. Holden, 265 P. 
697, 45 Idaho 724. 

17. Pa.—Weaver v. Welsh, 191 A. 3, 
325 Pa. 571. 

70 C.J. p 298 note 10. 

18. Ind.—Brelsford v. Aldridge, 84 
N.E. 1090, 42 Ind.App. 106. 

70 C.J. p 298 note 11. 

Competency as to sanity of deceased 
under such statute see Infra § 220. 

19. Cal.—Dyer v. Min turn, 189 P. 
1046, 47 C.A. 1. 

Pa—In re Drexel’s Estate, Orph., 34 
Del.Co. 203—Dils v. Morris, Com. 
PI., 8 Fay.L.J. 139—Neyhart v. 
Monroe County, Com.Pl., 2 Monroe 
L.R. 123. 

70 C.J. p 298 note 12. 
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20. Iowa—Nash v. Gibson, 16 Iowa 
305. 

70 C.J. p 298 note 13. 

21. Ind.—Davisson v. Magee, 142 N. 
E. 659, 82 Ind.App. 403. 

22. Pa—Ewald v. Fidelity Title & 
Trust Co., 43 Pa.Super. 593. 

23. Pa.—Citizens Nat. Bank of Brad¬ 
ford v. McCafferty, 119 A.2d 297, 
383 Pa 588. 

24. Cal.—Reynolds v. Dryer, 297 P. 
563, 112 C.A. 712. 

Pa.—Keating v. Nolan, 51 PaSuper. 
320. 

Matters occurring after death of de¬ 
cedent see infra § 225. 

25. Pa—Keating v. Nolan, supra 

26. Cal.—Reynolds v. Dryer, 297 P. 
563, 112 C.A. 712. 

27. Ohio.—Baker v. Jerome, 35 N.E. 
1113, 50 Ohio St. 682—McNicol v. 
Johnson, 29 Ohio St. 85. 
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absolutely incompetent as to any and all facts, cir¬ 
cumstances, and transactions occurring during the 
lifetime of deceased having a tendency to establish 
the claim of the witness against the estate of the 
decedent, 28 but such a statute leaves the "witness 
competent to testify as to any claim or defense which 
did not originate during the lifetime of decedent. 29 

§ 215(5). -Under Statutes Relating to 

Conversations with, or Admis¬ 
sions by. Decedent 

Under the express provisions of some statutes, which 
are construed strictly to limit the incompetency to oral 
or spoken words, a party is incompetent as to any con¬ 
versation with, or admission or statement of, a deceased 
or insane person; and the courts usually will not allow 
the statutory prohibition to be avoided by indirection. 

Under the express provisions of some statutes, 
a party is incompetent as to any conversation with, 
or admission or statement of, a deceased or insane 
person. 30 Statutory language to that effect strictly 
limits the incompetency to oral or spoken words, 31 
and under such a statute a party or interested per¬ 
son may testify to acts, transactions, or facts, 32 al¬ 
though they may have the effect of an admission. 33 
Evidence of a conversation or admission of a de¬ 
ceased person may be incompetent under such a stat¬ 
ute, although it would otherwise be admissible un¬ 
der a judicially established exception to the hearsay 
rule; 34 but it has been held that family tradition 
and declarations of a decedent as to facts of family 
history, long received almost from necessity to prove 
facts of pedigree and the like, do not constitute 
a conversation or admission within the meaning of 
such a statute, and an interested party may testify 
as to them. 35 The witness may testify to con- 


WITNESSES §§ 215(4)-215(6) 

versations with a deceased person if they relate to 
matters not in issue but only collaterally involved, 36 
as where they are given merely to show the wit¬ 
ness’s intent in a transaction with another living 
person. 37 

The courts usually will not allow the statutory 
prohibition to be avoided by indirection, 38 and hence, 
it has been applied to prevent testimony that a de¬ 
ceased person did not make certain specified state¬ 
ments as well as to testimony that he did make such 
statements, 39 and to preclude the witness from testi¬ 
fying as to the knowledge, understanding, inference, 
or conclusion he has obtained or reached from con¬ 
versations with a deceased party, 40 or testifying to 
the legal effect and substance of the words spoken 
by decedent without detailing the conversation it¬ 
self. 41 

§ 215(6). -Under Statutes Relating to 

Matters Equally within Knowl¬ 
edge of Decedent or Incompetent 

Under statutes so providing, parties opposed to the 
heir, assignee, devisee, legatee, or personal representative 
of a deceased person are incompetent to testify as to mat¬ 
ters which, if true, must have been equally within the 
knowledge of the deceased, but such statutes should not 
be extended beyond their original meaning, and the stat¬ 
utory bar does not apply until It affirmatively appears 
that the fact testified to was known to the deceased. 

Under statutes so providing, when a suit or pro¬ 
ceeding is prosecuted or defended by the heir, as¬ 
signee, devisee, legatee, or personal representative 
of a deceased person, the opposite party, if examined 
as a witness in his own behalf, is incompetent to 
testify to matters which, if true, must have been 
equally within the knowledge of deceased, 42 such 


28. Miss.—Brown v. Parker, 108 So. 
492, 143 Miss. 291. 

70 C.J. p 299 note 25. 

29. Miss.—Covington v. Frank, 27 
So. 1000, 77 Miss. 606. 

70 C.J. p 299 note 26. 

30. Minn.—In re Eklund’s Estate, 47 
N.W.2d 422, 233 Minn. 519—Sulli¬ 
van v. Brown, 31 N.W.2d 439, 225 
Minn. 524—Larson v. Dahlstrom, 
8 N.W.2d 48, 214 Minn. 304, 146 
A.L.R. 245—Scott v. Prudential Ins. 
Co. of America, 290 N.W. 431, 207 
Minn. 131. 

31. Minn.—Chard v. Darlington, 68 
N.W.2d 405, 243 Minn. 489. 

70 C.J. p 299 note 28. 

32. Minn.—Chard v. Darlington, su¬ 
pra. 

70 C.J. p 299 note 29. 

Testimony as to decedent's mental 
capacity see infra § 220. 

Extraneous facts 

Statute should not be extended to 
prevent living party from testifying 


to truth or falsity of mere extrane¬ 
ous facts not involving declarations 
or admissions by deceased. 

D.C.—Cafritz v. Corp. Audit Co., D.C., 
60 F.Supp. 627. 

33. Minn.—Chard v. Darlington, 68 
N.W.2d 405, 243 Minn. 439. 

70 C.J. p 299 note 30. 

34. Minn.—Dougherty v. Garrick, 
239 N.W. 153, 184 Minn. 436, 77 A. 
L.R. 1286. 

70 C.J. p 300 note 35. 

Res gestae 

Testimony as to conversations 
with a person since deceased, which 
is incompetent under statute, is not 
rendered competent or admissible by 
fact that it is part of the res gestae. 
Minn.—In re Eklund’s Estate, 47 N. 

W.2d 422, 233 Minn. 519. 

70 C.J. p 300 note 35. 

35. Minn.—Geisler v. Geisler, 200 N. 
W. 742, 160 Minn. 463. 

36. Minn.—State Bank of Winsted v. 
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Strandberg, 180 N.W. 1006, 148 
Minn. 108. 

70 C.J. p 349 note 42. 

37. Minn.—State Bank of Winsted 
v. Strandberg, supra. 

38. Minn.—Pomerenke v. Farmers 
Life Ins. Co., 36 N.W.2d 703, 228 
Minn. 256. 

70 C.J. p 300 note 31. 

Indirect testimony generally see in¬ 
fra § 236. 

39. Minn.—Waggoner v. Gummer- 
um, 231 N.W. 10, 180 Minn. 391. 

70 C.J. p 300 note 32. 

40. Minn.—Theodore Wetmore & 
Co. v. Thurman, 141 N.W. 481, 121 
Minn. 352. 

70 C.J. p 300 note 33. 

41. Ill.—Henry v. Tiffany, 5 Ill.App. 
548. 

42. Mich.—In re Lergner’s Estate, 
67 N.W.2d 703, 341 Mich. 552— 
Christian v. Porter, 65 N.W.2d 779, 
340 Mich. 300—Dolgy’s Estate ▼. 



§ 215(6) WITNESSES 

as matters relating to decedent’s employment, 43 or 
acts or conversations of, 44 statements to, 45 or ac¬ 
cidents 46 or transactions 47 with, decedent, although 
they occurred in the presence of third persons who 
are competent to testify with respect thereto. 48 

The statute should not be extended beyond its 
original meaning. 49 It has been held not to apply 
to prevent testimony of a party as to a conversation 
of which deceased had knowledge, but in which he 
in no way participated and which was not within the 
exclusive knowledge of the witness and decedent, 50 
nor to preclude a party from testifying as to matters 
equally within the knowledge of a surviving adverse 
party, who is acting in his own right, as well as with¬ 
in the knowledge of the witness and decedent, 51 or 
as to original records of a defendant insurance com¬ 
pany showing decedent’s account with the compa¬ 
ny, 52 or as to the correctness of a copy of a written 
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document which the representatives of decedent have 
the means of proving by independent evidence. 53 
Furthermore, the mere fact that the matter to which 
the witness is to testify is equally within the knowl¬ 
edge of the witness and deceased does not disqualify 
the witness; it must pertain to the transaction with 
the deceased involved in the lawsuit, or to a state¬ 
ment made by deceased with reference to that trans¬ 
action, and be equally within the knowledge of 
both. 54 

The statutory bar does not apply until it affirma¬ 
tively appears that the fact testified to, if true, was 
known to deceased, 55 the burden of showing equal 
knowledge being on the one who invokes the stat¬ 
ute; 56 and if equal knowledge does not affirmatively 
appear, the evidence should be received and sub¬ 
mitted to the jury with instructions to disregard it 
if found to have been equally within the knowledge 


Polate, 61 N.W.2d 649, 338 Mich. 
567—Kelso v. Coburn, 53 N.W.2d 
686, 334 Mich. 43—Adado v. Assid, 
52 N.W.2d 355, 332 Mich. 628—Mal- 
lery v. Van Hoeven, 52 N.W.2d 341, 
332 Mich. 561—Sheardy v. Baker, 
35 N.W.2d 283, 323 Mich. 364— 
Daugherty v. Poppen, 25 N.W. 2d 
580, 316 Mich. 430—In re Hallen- 
beck’s Estate, 18 N.W.2d 262, 311 
Mich. 21—Kutschinski v. Zank, 11 
N.W.2d 881, 307 Mich. 260—Smilay 
v. Sage, 8 N.W.2d 158, 304 Mich. 
514—Allstaedt v. Ochs, 4 N.W.2d 
530, 302 Mich. 232, rehearing denied 
5 N.W.2d 433, 302 Mich. 232—Nig- 
geman v. McNair, 299 N.W. 106, 

298 Mich. 357—Tackaberry v. Mon- 

teith, 295 N.W. 236, 295 Mich. 487 
—Quick v. Western Michigan 
Transp. Co., 293 N.W. 696, 294 

Mich. 402—Erb v. Moore’s Estate, 
290 N.W. 379, 292 Mich. 198—Con¬ 
tinental Assur. Co. v. Friedman, 
286 N.W. 817, 289 Mich. 531—Yar- 
och v. La Body, 284 N.W. 906, 288 
Mich. 354—Bartkowiak v. Bartko- 
wiak, 283 N.W. 49, 286 Mich. 623— 
Geisel v. Burg, 276 N.W. 904, 283 
Mich. 73—Nix v. Jensen, 275 N.W. 
817, 282 Mich. 195—Gerrish v. 

Greening, 275 N.W. 254, 281 Mich. 
574—Glenn v. McDonald Dairy Co., 
259 N.W. 288, 270 Mich. 346—Thor- 
bahn v. Walker’s Estate, 257 N. 
W. 892, 269 Mich. 586. 

70 C.J. p 300 note 39. 

Purpose of statute is for protec¬ 
tion of estates. 

Mich.—Hayes v. Skeman, 257 N.W. 
866, 269 Mich. 473. 

43. Mich.—Daugherty v. Poppen, 25 
N.W.2d 580, 316 Mich. 430. 

70 C.J. p 300 note 40. 

44. Mich.—Smilay v. Sage, 8 N.W.2d 
158, 304 Mich. 514—Cook v. Fraser, 

299 N.W. 113, 298 Mich. 374. 

70 C.J. p 300 note 41. 


45. Mich.—Johnson v. Charles’ Es¬ 
tate, 187 N.W. 336, 217 Mich. 691 
—Beadle v. Anderson, 123 N.W. 8, 
158 Mich. 483. 

46. Mich.—Blair v. Consolidated 
Freight Co., 41 N.W.2d 512, 327 
Mich. 167—Kalbfleisch v. Perkins, 
275 N.W. 754, 282 Mich. 27—De 
Pagter v. Boyer’s Estate, 275 N.W. 
652, 281 Mich. 618. 

70 C.J. p 301 note 43. 

47. Mich.—Greenberg v. Mosley's 
Estate, 279 N.W. 904, 284 Mich. 683 
—Schulz v. Steffey, 266 N.W. 399, 
275 Mich. 409. 

70 C.J. p 301 note 44. 

48. Mich.—Taylor v. Bunker, 36 N. 
W. 66, 68 Mich. 258. 

70 C.J. p 301 note 45. 

49. Mich.—Salsbury v. Sackrider, 
280 N.W. 926, 284 Mich. 493—Wil¬ 
son v. Prudential Ins. Co. of Amer¬ 
ica, 267 N.W. 824, 276 Mich. 232. 

50. Mich.—Fisher v. Fisher, 247 N. 
W. 121, 262 Mich. 100. 

70 C.J. p 301 note 46. 

51. Mich.—Wright v. Wilson, 17 
Mich. 192. 

70 C.J. p 301 note 47. 

52. Mich.—Wilson v. Prudential Ins. 
Co. of America, 267 N.W. 824, 276 
Mich. 232. 

53. Mich.—Moulton v. Mason, 21 
Mich. 364. 

54. Utah.—Maxfleld v. Sainsbury, 
172 P.2d 122, 110 Utah 280. 

55. U.S.—Rehm v. Interstate Motor 
Freight System, C.C.A.Mich,, 133 F. 
2d 154. 

Mich.—Benaway v. Pere Marquette 
By. Co., 295 N.W. 536, 296 Mich. 
1—Case v. Klute, 278 N.W. 721, 
283 Mich. 581—Kalbfleisch v. Per¬ 
kins, 275 N.W. 754, 282 Mich. 27_ 

De Pagtor v. Boyer’s Estate, 275 
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N.W. 652, 281 Mich. 618—Hanna v_ 
McClave, 260 N.W. 138, 271 Mick 
133—Lapachin v. Standard Oil Co., 
256 N.W. 490, 268 Mich. 477—Tom- 
czyk v. Detroit, G. H. & M. Ry., 
255 N.W. 230, 267 Mich. 474. 

70 C.J. p 301 note 49. 

Testimony held not excludable under 
statute 

Location of a boundary fence. 

Mich.—Edwin S. George Foundation 
v. Allen, 31 N.W.2d 716, 320 Mick 
552. 

56. Mich.—Dolgy’s Estate v. Polate„ 
61 N.W.2d 649, 338 Mick 567. 

70 C.J. p 301 note 49 [h]. 

Inferences and presumptions 

(1) Inference of decedent's equal* 
knowledge may not be drawn. 

U.S.—Rehm v. Interstate Motor- 
Freight System, C.C.A.Mick, 133: 
F.2d 154. 

Mich.—De Pagter v. Boyer’s Estate,, 
275 N.W. 652, 281 Mich. 618—Han¬ 
na v. McClave, 260 N.W. 138, 271 
Mich. 133—Lapachin v. Standard 
Oil Co., 256 N.W. 49D, 268 Mick. 
477. 

(2) Where, however, defendant’s 
truck driver testified that deceased’ 
truck driver was looking directly at 
him and defendant’s approaching' 
truck, the relevant facts with re¬ 
spect to subsequent collision were 
“equally within the knowledge of the 
deceased” within meaning of statute* 
during the period from the time he 
first saw defendant’s truck and the 
time of the collision, since, if a per¬ 
son looks, he is presumed to see- 
what is within the range of his vi-* 
sion, and, if he looks and sees, it can. 
be presumed that he had knowledge 
of what was happening. 

Mich.—Quick v. Western Michigan* 
Transp. Co., 293 N.W. 696, 294 Mick- 
402. 
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of deceased. 57 The party is free to testify as to 
matters of which deceased had no knowledge, 58 
such as matters within his information merely by 
virtue of hearsay. 59 This is limited, however, to 
matters on which deceased had no knowledge what¬ 
ever, 60 for “equally,” as employed in the statute, 
relates not to the degree of knowledge possessed by 
the parties, but is used in the sense of “alike,” to 
preclude the party’s evidence where the facts to 
which he is called were known to both, 61 and con¬ 
sequently, a party is prohibited from testifying to 
transactions or matters which were within the 
knowledge of deceased although his own knowl¬ 
edge with respect to the matters is superior in de¬ 
gree, or extends to some particulars of which de¬ 
ceased may not have known. 62 A party cannot 
evade the statute by testifying as to his intent at 
the time he had a transaction with deceased. 63 

Matters equally within knowledge of mentally in¬ 
competent person. Under a provision that when the 
testimony of any person would be barred in case 
of the death of a person, it shall also be barred if 
such person shall have been adjudged to be and still 
is at the time of the trial insane or mentally in¬ 
competent, as to all matters which, if true, must have 
been equally within his knowledge at a time when he 
was sane and mentally competent, testimony con- 


WITNESSES §§ 215(6)-215(7) 

ceming transactions taking place after incompetency 
was adjudged is not barred. 64 

§ 215(7). - Under Statutes Relating to 

Transactions or Communications 
with Decedent or Incompetent 

a. In general 

b. Definitions and essential elements of 

“transactions” and “communica¬ 
tions” 

c. Matters admitted as independent facts 

or excluded as transactions or com¬ 
munications generally 

a. In General 

Under statutes to that effect, parties or interested 
persons are incompetent as to all matters which fall with¬ 
in the description of a transaction, communication, state¬ 
ment, or conversation, or a personal transaction or com¬ 
munication, with or of decedent or an incompetent; but 
such statutes leave the witness free to testify as to mat¬ 
ters which are not in issue, but only collaterally involved, 
or which are not transactions or communications with, or 
statements of, deceased or an Incompetent, such as in¬ 
dependent substantive facts. 

Under statutes to that effect, parties or interested 
persons are incompetent as to all matters which fall 
within the description or category of a transaction, 
communication, statement, or conversation 65 or a 


.57. Mich.—Kalbfleisch v. Perkins, 
275 N.W. 754, 282 Mich. 27—De 
Pagter v. Boyer's Estate, 275 N.W. 
652, 281 Mich. 618—Hanna v. Mc- 
Clave, 260 N.W. 138, 271 Mich. 133. 
70 C.J. p 301 note 49 [b]. 

Tastructiott held not required under 
facts in absence of request for in¬ 
struction 

Mich.-—Case v. Klute, 278 N.W. 721, 
283 Mich. 581. 

j 58- Mich.—Steede v. Michigan Gas 
& Elec. Co., 5 N.W.2d 699, 303 
Mich. 147—Equitable Trust Co. v. 
Fisher, 3 N.W. 2d 13, 301 Mich. 66. 
Utah.—Brown v. Skeen, 58 P.2d 24, 
89 Utah 568. 

~70 C.J. p 301 note 50. 

Matters occurring after death see in¬ 
fra § 225. 

59. Mich.—Ripley v, Seligman, 50 
N.W. 143, 88 Mich. 177. 

70 C.J. p 301 note 52. 

•60. Mich.—Kimball v. Kimball, 16 
Mich. 211. 

•61. Mich.—Kimball v. Kimball, su¬ 
pra. 

70 C.J. p 301 note 54. 

Mind dulled by drink 

Fact that mind of decedent who 
"had shot plaintiff had become dull 
because of drink, and that his knowl¬ 
edge of facts of shooting could not 
have equalled plaintiff's did not au¬ 
thorize plaintiff to testify as to facts 


of shooting in an action against de¬ 
cedent's estate on ground that facts 
would not have been equally within 
knowledge of decedent, since the 
statute does not call for a psycholog¬ 
ical measurement of intelligence to 
determine whether the knowledge of 
plaintiff and decedent is equal. 

Mich.—Smilay v. Sage, 8 N.W. 2d 158, 
304 Mich. 514. 

62. Mich.—Kimball v. Kimball, 16 
Mich. 211. 

63. Mich.—Miller v. Shumway, 98 
N.W. 385, 135 Mich. 654. 

64. Mich.—Holland v. Miller, 39 N. 
W.2d 87, 325 Mich. 604. 

65. U.S.—Mahan v. Kenneth B. S. 
Robertson, Limited, D.C.Ky., 133 F. 
Supp. 180—Lake Shore Nat. Bank 
v. Bellanca Aircraft Corp., D.C.Del., 
83 F.Supp. 795. 

Ala.—Carlisle v. Carlisle, 70 So.2d 
263, 260 Ala. 283—Stephenson v. 
Thompson, 48 So.2d 306, 254 Ala. 
248—Willingham v. Starnes, 22 So. 
2d 424, 247 Ala. 30—Fuhrman v. 
Burns, 196 So. 713, 239 Ala. 628 
—Richardson v. Dean, 187 So. 176, 
237 Ala. 421. 

Ark.—Campbell v. Hammond, 156 S. 
W.2d 75, 203 Ark. 130—Rankin v. 
Morgan, 102 S.W.2d 552, 193 Ark. 
751. 

Fla.—Joyner v. Bernard, 14 So.2d 724, 
153 Fla. 372—Mach v. Mosgrove, 
174 So. 20, 127 Fla. 446. 
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Ga.—Blood worth v. Taylor, 69 S.E. 
2d 747, 208 Ga. 770—Pro thro v. 
Walker, 42 S.E.2d 114, 202 Ga. 71— 
Hill v. Pritchett, 185 S.E. 832, 182 
Ga. 499. 

Ky.—Gibbs v. Terry, 281 S.W.2d 712— 
Stambaugh v. Moffett, 278 S.W.2d 
74—McWhorter v. Carter, 267 S.W. 
2d 736—Evans v. Payne, 258 S.W. 
2d 919—Watson v. Watson, 245 S. 
W.2d 586—West v. Hardwick’s 
Ex'r, 209 S.W.2d 837, 307 Ky. 64— 
Cruce v. Dunlap, 192 S.W.2d 475, 
301 Ky. 600—Carpenter v. Carpen¬ 
ter, 187 S.W.2d 282, 299 Ky. 738— 
Denney's Adm’r v. Albright, 183 S. 
W.2d 937, 298 Ky. 696—Davis' Com¬ 
mittee v. Loney, 162 S.W.2d 189, 290 
Ky. 644—North American Accident 
Ins. Co. v. McAlister, 160 S.W.2d 
385, 290 Ky. 88—Pyramid Life Ins. 
Co. v. Milner, 158 S.W.2d 429, 289 
Ky. 249, 138 A.L.R. 1507—York’s 
Ancillary Adm’r v. Bromley, 151 S. 
W.2d 28, 286 Ky. 533—Barnett v. 
Barnett, 142 S.W.2d 975, 283 Ky. 710 
—Jones v. Driver, 137 S.W.2d 729, 
282 Ky. 82—Nunn v. Justice, 129 S. 
W.2d 564, 278 Ky. 811—Vaughan’s 
Adm'r v. Vaughan, 111 S.W.2d 1037, 
271 Ky. 387—Duke’s Adm'r v. Pat¬ 
ton, 95 S.W.2d 249, 264 Ky. 598— 
Biehl v. Biehl's Adm’x, 93 S.W.2d 
836, 263 Ky. 710. 

Md.—Ewell v. Payne, 85 A.2d 452, 199 
Md. 73—Mays v. Mays, 4 A.2d 121, 
176 Md. 159. 



§ 215(7) WITNESSES 

personal transaction or communication, 66 with or of 
decedent or an incompetent. Statutes of this nature 
leave a party or interested person free to testify, 
however, as to matters, which are not in issue, but 
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only collaterally involved, 67 or which are not trans¬ 
actions or communications with, or statements of, 
deceased or an incompetent, 68 such as, independent 
substantive facts which do not involve any transac- 


Neb.—Owens v. Reed, 4 N.W. 2d 914, 
141 Neb. 796—In re Tyler, 253 N.W. 
672, 126 Neb. 534, amended on oth¬ 
er grounds 256 N.W. 518, 127 Neb. 
281. 

N.J.—Hollister v. Fiedler, 111 A-2d 57, 
17 N.J. 239. 

Eisenhardt v. Schmidt, 98 A.2d 
698, 27 N.J.Super. 76. 

Benjamin v. Blake, 1 A.2d 263, 
121 N.J. Law 10. 

Turitch v. Turitch, 51 A.2d 901, 
139 N.J.Eq. 439—Phair v. Melosh, 6 
A.2d 491, 125 N.J.Eq. 497, affirmed 
11 A.2d 32, 127 N.J.Eq. 15. 

N.D.—Larson v, Quanrud, Brink & 
Reibold, 47 N.W.2d 743, 78 N.D. 70, 
29 A.L.R.2d 230. 

Tenn.—Jackson v. Jackson, 210 S.W. 
2d 332, 186 Tenn. 337. 

Nashville Trust Co. v. Williams, 
15 Tenn.App. 445—Brown v. Fuqua, 
9 Tenn.App. 22. 

Tex.—Fuston v. Wilson, 192 S.W.2d 
444, 144 Tex. 588—Traders & Gen¬ 
eral Ins. Co. v. Baldwin, 84 S.W.2d 
439, 125 Tex. 577. 

Miller v. Miller, Civ.App. f 285 S. 
W.2d 373—In re Good's Estate, Civ. 
App., 274 S.W.2d 900, refused no re¬ 
versible error—Bice v. Bice's Es¬ 
tate, Civ.App., 274 S.W. 2d 152- 
Punch v. Gerlach, Civ.App., 267 S. 
W.2d 182, refused no reversible er¬ 
ror—DakofC v. National Bank of 
Commerce, Civ.App., 254 S.W. 2d 
550, error refused—Young v. Bruhn, 
Civ.App., 242 S.W.2d 667—Hupp v. 
Hupp, Civ.App., 235 S.W.2d 753, er¬ 
ror refused no reversible error— 
Chajkowski v. Clements, Civ.App., 
229 S.W.2d 633, error dismissed— 
Warren v. Haverkorn, Civ.App., 191 
S.W.2d 793—Newsom v. Fikes, Civ. 
App., 153 S.W.2d 962, error refused 
—Skinner v. Vaughan, Civ.App., 150 
S.W. 2d 260, error dismissed, judg¬ 
ment correct—Davis v. Roach, Civ. 
App., 138 S.W.2d 268, error dismiss¬ 
ed, judgment correct—Jones-O’Bri- 
en, Inc., v. Loyd, Civ.App., 125 S. 
W.2d 684, error dismissed—Flowers 
v. Klump, Civ.App., 121 S.W.2d 1025 
—Quiroz v. Cantu, Civ.App., 119 S. 
W.2d 569, error dismissed—Shrop¬ 
shire v. Salyer, Civ.App., 110 S.W. 
2d 917—In re Struthers’ Estate, 
Civ.App., 103 S.W.2d 798—Connecti¬ 
cut General Life Ins. Co. v. Bander- 
bee, Civ.App., 82 S.W.2d 764—Mc¬ 
Call v. Owens, Civ.App., 68 S.W.2d 
1089, error refused. 

Wash.—In re Wind's Estate, 178 P.2d 
731, 27 Wash.2d 421, 173 A.L.R. 
1276—In re Dougherty’s Estate, 176 
P.2d 335, 27 Wash.2d 11—Martin v. 
Shaen, 173 P.2d 968, 26 Wash.2d 
346—Dittmar v. Frye, 93 P.2d 709, 
200 Wash. 451, 124 A.L.R. 708— 


McFarland v. Department of Labor 
and Industries, 62 P.2d 714, 188 
Wash. 357—Maciejczak v. Bartell, 
60 P.2d 31, 187 Wash. 113. 

70 C.J. p 302 note 58. 

Construction limiting unqualified 
statute to transactions and com¬ 
munications with decedent see su¬ 
pra § 215(2). 

66. Iowa.—Johansen v. Davenport 
Bank & Trust Co., 46 N.W.2d 48, 
242 Iowa 172—Sefcik v. Sheker, 41 
N.W.2d 709, 241 Iowa 571—Roth v. 
Headlee, 29 N.W.2d 923, 238 Iowa 
1340. 

Kan.—In re Bundle's Estate, 149 P.2d 
345, 158 Kan. 682—In re Badger’s 
Estate, 137 P.2d 198, 156 Kan. 734 
—Wooster v. National Bank of 
America, 32 P.2d 235, 139 Kan. 429. 

N.Y.—Petition of Jennings, 143 N.Y. 
S.2d 383, 286 App.Div. 256, appli¬ 
cation granted 130 N.E.2d 913, 309 
N.Y. 860, motion granted 132 N.E. 
2d 319, 309 N.Y. 950—In re De 
Vivo's Will, 102 N.Y.S.2d 797, 278 
App.Div. 616—Robillard v. Booth, 
66 N.Y.S.2d 261, 271 App.Div. 878- 
In re Hone’s Estate, 295 N.Y.S. 232, 
250 App.Div. 635—Ditkoff v. Pru¬ 
dential Sav. Bank, 280 N.Y.S. 437, 
245 App.Div. 748. 

In re Rappoport’s Estate, 129 N.Y. 
S.2d 472, 205 Misc. 661—In re Eng- j 
gren, 20 N.Y.S.2d 384, 174 Misc. 
194. 

In re Cohen’s Estate, 137 N.Y.S. 
2d 300, affirmed Edelman v. Frindel, 
141 N.Y.S.2d 819, 285 App.Div. 1119, 
affirmed 132 N.E.2d 311, 309 N.Y. 
935—Wank v. Voltis, 114 N.Y.S.2d 
783, reversed on other gronuds 118 
N.Y.S.2d 2, 281 App.Div. 760, rear¬ 
gument denied 120 N.Y.S.2d 521, 281 
App.Div. 898—Federal Land Bank 
of Springfield v. Weaver, 114 N.Y. 
S.2d 592, reversed on other grounds 
Federal Land Bank of Springfield 
v. Tobias, 131 N.Y.S.2d 599, 283 App. 
Div. 1134—In re Mattison's Will, 
17 N.Y.S.2d 735. 

N.C.—Price v. Whisnant, 62 S.E.2d 
56, 232 N.C. 653—McMichael v. Peg- 
ram, 35 S.E.2d 174, 225 N.C. 400— 
Collins v. Lamb, 2 S.E.2d 863, 215 
N.C. 719—Wilder v. Medlin, 2 S.E. 
2d 549, 215 N.C. 542—Boyd v. Wil¬ 
liams, 175 S.E. 832, 207 N.C. 30. 

Okl.—Munday v. Federal Nat. Bank, 
155 P.2d 526, 195 Okl. 120—Wilcox 
v. Wilcox, 68 P.2d 494, 180 Okl. 
228—Hickman v. Barrett, 52 P.2d 
40, 175 Okl. 262—Smith v. French, 
40 P.2d 1038, 170 Okl. 392. 

W.Va.—Clark v. Douglas, 81 S.E.2d 
112, 139 W.Va. 691—Carter v. Walk¬ 
er, 1 S.E.2d 483, 121 W.Va. 81— 
Newhouse v. England, 191 S.E. 525, 
118 W.Va. 649. 
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Wis.—Gulbrandsen v. Chaseburg 
State Bank, 295 N.W. 729, 236 Wis. 
391. 

70 C.J. p 302 note 59. 

67. Iowa.—In re Baumhover’s Es¬ 
tate, 130 N.W. 817, 151 Iowa 146. 

70 C.J. p 349 note 40. 

68. Ala.—Schmale v. Bolte, 50 So 
2d 262, 255 Ala. 115—Faust v! 
Faust, 29 So.2d 133, 248 Ala 660— 
Warner v. Warner, 28 So.2d 701, 
248 Ala. 556—Delony v. O’Reilly] 
179 So. 207, 235 Ala 386—White 
v. Blair, 173 So. 493, 234 Ala 119 
—Patterson v. First Nat. Bank, 157 
So. 446, 229 Ala 406. 

Ark.—Houston v. Carson, 244 S.W.2d 
151, 219 Ark. 665. 

Fla—Fields v. Fields, 191 So. 512, 
140 Fla 269. 

Ga.—Hall v. Turner, 32 S.E.2d 829, 
198 Ga. 763—Goodyear Tire & Rub¬ 
ber Co. v. Hay, 22 S.E.2d 496, 194 
Ga. 750, 143 A.L.R. 186—Bleckley v. 
Bleckley, 5 S.E.2d 206, 189 Ga 47 
—McWilliam v. Mitchell, 177 S.E. 
579, 179 Ga 726. 

National Realty Co. v. Lanier, 188 
S.E. 279, 54 GaApp. 466. 

Iowa.—Bohnsack v. Driftinier, 52 N. 
W.2d 79, 243 Iowa 383—In re Fili’s 
Estate, 40 N.W.2d 286, 241 Iowa 
61—Sefcik v. Sheker, 41 N.W.2d 
709, 241 Iowa 571—Brierly v. Dun- 
nick, 39 N.W.2d 645, 240 Iowa 1359 
—In re Stratman’s Estate, 1 N. 
W.2d 636, 231 Iowa 480—Robertson 
v. Renshaw, 261 N.W. 646, 220 
Iowa 572. 

Kan.—Lanning v. Goldsberry, 280 P. 
2d 954, 177 Kan. 419—In re Green- 
leaf’s Estate, 217 P.2d 275, 169 Kan. 
22 . 

Ky.—Harrell v. Westover, 283 S.W.2d 
197—McWhorter v. Carter, 267 S. 
W.2d 736—Bensinger v. West, 255 
S.W.2d 29, 35 A.L.R.2d 1296—Wil¬ 
bur’s Ex'r v. Lemmon, 209 S.W.2d 
82, 306 Ky. 675—Denney's Adm’r v. 
Albright, 183 S.W.2d 937, 298 Ky. 
696—North American Accident Ins, 
Co. v. McAlister, 160 S.W.2d 385, 
290 Ky. 88—Coombs' Adm’r v. Vib- 
bert, 158 S.W.2d 957, 289 Ky. 463 
—Massie's Ex'x v. Massie's Ex’x, 
156 S.W.2d 195, 288 Ky. 370—York's 
Ancillary Adm’r v. Bromley, 151 
S.W.2d 28, 286 Ky. 533—Garthee v. 
Belford, 139 S.W.2d 740, 282 Ky. 
652—Gish v. Terrell, 99 S.W.2d 168, 
266 Ky. 424—Weddle v. Waddle’s 
Adm’r, 87 S.W.2d 383, 261 Ky. 208. 
Neb.—In re House's Estate, 18 N.W. 
2d 500, 145 Neb. 866, 159 A.L.R. 
401—In re Baker's Estate, 14 N.W. 
2d 585, 144 Neb. 797, 155 A.L.R. 950. 
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tion or communication with the decedent or incompe¬ 
tent and of which the witness has knowledge in¬ 
dependently of such a transaction or communica¬ 
tion. 69 

Avoidance of the statute by indirection is not 
permitted, 70 and negative as well as affirmative 
testimony is excluded if it concerns, or tends to 
establish something with respect to, a transaction 
with deceased. 71 For the witness to say that some¬ 
thing was done and that none other than decedent 
did it is equivalent to saying that decedent did it, and 
is incompetent, as it leaves nothing to inference 
but is direct testimony of the fact proposed to be 
proved. 72 A similar rule applies with respect to 
testimony that what the witness did was for the 
benefit of someone not himself and not anyone 
other than the deceased. 73 


WITNESSES § 215(7) 

b. Definitions and Essential Elements of 
“Transactions” and “nnmmnnica.tinng” 

(a) In general 

(b) Personal element and knowledge of 

deceased 

(a) In General 

As used in a statute rendering the witness incompe¬ 
tent as to “transactions" and “communications" with the 
decedent, the quoted terms are not, in general, equivalent. 
“Transaction" refers to an action mutually participated in 
by the witness and the decedent, and embraces every 
variety of affairs which can form the subject of negotia¬ 
tions, actions, or contracts between two persons, while 
“communications" includes every method by which one 
person can derive any impression or information from the 
conduct, condition, or language of another. 

As they are used in a statute rendering the witness 
incompetent as to “transactions” and “communica- 


N.J.—Leek v. Wieand, 63 A.2d 828, 2 
N.J.Super. 339. 

Pascall v. Fidelity Union Trust 
Co. of Newark, 185 A. 478, 120 N. 
J.Eq. 462. 

N.Y.—In re Dederick’s Estate, 20 N. 
Y.S.2d 261, 259 App.Div. 918. 

In re Enggren, 20 N.Y.S.2d 384, 
174 Misc. 194. 

N.C.—Hardison v. Gregory, 88 S.E.2d 
96, 242 N.C. 324—Wingler v. Miller, 
25 S.E.2d 160, 22 3 N.C. 15—Flippen 
v. Lindsey, 18 S.E.2d 824, 221 N.C. 
30—Collins v. Lamb, 2 S.E.2d 863, 
215 N.C. 719—Wilder v. Medlin, 2 
S.E.2d 549, 215 N.C. 542—Allen v. 
Allen, 195 S.E. 801, 213 N.C. 264. 

Okl.—Anderson v. Abbott, 138 P.2d 
545, 192 Okl. 647—Wilhelm v. Pfin- 
ning, 129 P.2d 580, 191 Okl. 321- 
Ward v. Ward, 119 P.2d 64, 189 Okl. 
609. 

Tex.—Van v. Webb, 215 S.W.2d 151, 
147 Tex. 299. 

Ayoub v. Herold, Civ.App., 287 S. 
W.2d 539, refused no reversible er¬ 
ror—Burkett v. Slauson, Civ.App., 
256 SW.2d 179, error dismissed— 
Bunnell v. Bunnell, Civ.App., 217 
S.W.2d 78 —Logan v. Thomason, 
Civ.App., 199 S.W.2d 210, reversed 
on other grounds 202 S.W.2d 212, 
146 Tex. 37—Santos v. Morgan, Civ. 
App., 195 S.W.2d 927, error refused 
no reversible error—Prichard v. 
Bickley, Civ.App., 175 S.W.2d 614, 
error refused—Davis v. Dowlen, 
Civ.App., 136 S.W.2d 90 0, error dis¬ 
missed, judgment correct—Cantey 
v. City Nat. Bank, Mineral Wells, 
Civ.App., 95 S.W.2d 475—Edwards 
v. West Texas Hospital, Civ.App., 
89 S.W.2d 801, error dismissed. 

Wash.—Allen v. Allen, 52 P.2d 353, 
184 Wash. 627. 

70 C.J. p 303 note 60. 

Matters occurring after death see in¬ 
fra § 225. 

Partnership transactions see infra $ 
222 b. 


Transactions between the witness and 
a third person other than decedent 
or incompetent see infra § 229. 
Transactions or communications be¬ 
tween decedent or incompetent and 
person other than witness see infra 
§ 228. | 

Scatters of record. 

Surviving husband of deceased 
judgment debtor was not incompetent 
to testify in action by judgment cred¬ 
itor against witness individually and 
as administrator of deceased wife's 
estate where he did not testify con¬ 
cerning any transaction had with, or 
communication from, his deceased 
wife, but only as to matters of rec¬ 
ord and such records were introduced 
in evidence. 

Okl.—Filtsch v. Curtis, 234 P.2d 377, 
205 Okl. 67. 

69. Ga.—Myers v. Phillips, 29 S.E. 
2d 700, 197 Ga. 536—Ellis v. Britt 
182 S.E. 596, 181 Ga. 442. 

Snow v. Snow, 30 S.E.2d 823, 71 
GaApp. 316—Gormley v. McMillan, 
180 S.E. 254, 51 GaApp. 287. 

Iowa.—Ipsen v. Buess, 35 N.W.2d 82, 
239 Iowa 1376—Roth v. Headlee, 29 
N.W.2d 923, 238 Iowa 1340—O'Dell 
v, O'Dell, 26 N.W.2d 401, 238 Iowa 
434. 

Kan.—In re Benso's Estate, 199 F.2d 
523, 165 Kan. 709. 

Ky.—Stanabaugh v. Moffett, 278 S.W. 
2d 74—Wilbur's Ex’r v. Lemmon, 
209 S.W.2d 82, 306 Ky. 675. 

Neb.—In re Baker's Estate, 14 N.W. 
2d 585, 144 Neb. 797, 155 A.L.R. 
950. 

N.Y.—In re Enggren, 20 N.Y.S.2d 384, 
174 Misc. 194—Kuhlbarsch v. Sau- 
ter, 10 N.Y.S.2d 996, 170 Misc. 955, 
affirmed 13 N.Y.S.2d 844, 257 App. 
Div. 1038. 

Tiedemann r. Tiedemann, 149 N. 
Y.S.2d 306. 

N.C.—Hardison v. Gregory, 88 S.E. 

| 2d 96, 242 N.C. 324—Wingler v. Mil¬ 
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ler, 25 S.E.2d 160, 223 N.C. 15— 
Burton v. Sty era, 186 S.E. 248, 210 
N.C. 230. 

S.D.—Curran v. Curran, 289 N.W. 418, 
67 S.D. 119. 

Tex.—Bunnell v. Bunnell, Civ.App., 
217 S.W.2d 78—Taylor v. Jones, 
Civ.App., 135 S.W.2d 767, error dis¬ 
missed, judgment correct. 

70 C.J. p 304 note 61. 

Matters admitted as independent 
facts or excluded as transactions 
or communications generally see 
infra subdivision c of this section. 

70. Iowa—Bell v. Pierschbacher, 62 
N.W.2d 784, 245 Iowa 436—Wells 
v. Wildin, 277 N.W. 308, 224 Iowa 
913, 115 A.B.R. 169. 

Ky.—Stovall's Ex’r v. Slaughter, 268 
S.W.2d 943. 

Okl.—Mitchell v. Koch, 143 F.2d 811, 
193 Okl. 342. 

Wash.—Martin v. Shaen, 173 P.2d 968, 
26 Wash.2d 346. 

Wis.—In re Krause's Estate, 4 N.W. 
2d 122, 241 Wis. 41. 

70 C.J. p 304 note 66. 

Indirect testimony generally see in¬ 
fra § 236. 

71. Iowa—Bell v. Pierschbacher, 62 
N.W.2d 784, 245 Iowa 436. 

Ky.—Stovall's Ex'r v. Slaughter, 268 
S.W.2d 943. 

Md.—Bright v. Kelley, 176 A. 874, 168 
Md. 107, certiorari denied Kelley v. 
Bright, 56 S.Ct. 137, 296 U.S. 617, 
80 L.Ed. 438. 

N.Y.—In re Erdmann's Estate, 98 N. 
Y.S.2d 111, 198 Misc. 1087. 

Wash.—Martin v. Shaen, 173 P.2d 
968, 26 Wash.2d 346. 

70 C.J. p 304 note 67. 

Denial of transaction or conversation 
see infra § 216. 

72. Iowa—Hart v. Hart, 164 N.W. 
849, 181 Iowa 527. 

73. Iowa—Wells v. Wildin, 277 N. 
W. 308, 224 Iowa 913, 115 A.L.R. 

> 169. 



§ 215(7) WITNESSES 

tions” with, decedent, the two terms are not, in gen¬ 
eral, equivalent. 74 

“Transaction .” It has been said that so much de¬ 
pends on the particular facts of each case, that it 
would be practically impossible to define the word 
“transaction” in terms sufficiently comprehensive so 
as to include all facts which would be considered 
a transaction, and at the same time exclude all facts 
which would not be a transaction within the meaning 
of such a statute. 75 In general, however, the term 
“transaction” refers to an action mutually partici¬ 
pated in by the witness and decedent, 76 something 
done, 77 the carrying on or through of any matter 
or affair, 78 or the doing or performing of some 
business between the parties, 79 and embraces every 
variety of affairs which can form the subject of 
negotiations, actions, or contracts between two per¬ 
sons, 80 including what the parties did and said to 
each other. 81 
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A transaction between two parties necessarily im¬ 
plies action, consent, knowledge, or acquiescence on 
the part of both. 82 According to some authority, 
even an occurrence, accident, or personal conflict or 
encounter involving the witness and decedent is re¬ 
garded as a “transaction,” 88 but there is other au¬ 
thority to the effect that an accident in which the 
decedent and witness are involved is not a trans¬ 
action. 84 A conversation between the witness and 
deceased is a transaction by each with the other, 
within the meaning of the statute, whether 
the actual talking is done by both or only one of 
them; 85 and the words “transaction with” have 
been held to include every method by which one 
person can derive impressions or information from 
the conduct, condition, or language of another. 86 

“Communication” is something said by one person 
to another. 87 “Communications” includes every 
method by which one person can derive any im- 


74. Iowa.—Secor v. Siver, 161 N.W. 
769, 176 N.W. 981, 188 Iowa 1126. 

75. Del.—Krause v. Emmons, 97 A. 
238, 247, 29 Del. 104. 

70 C.J. p 305 note 71. 

76. S.C.—Johnson v. Broome, 179 S. 
E. 315, 175 S.C. 385. 

S.D.—Curran v. Curran, 289 N.W. 418, 
67 S.D. 119. 

70 C.J. p 305 note 72. 

Concert of action 

The word “transaction" imports a 
mutuality or concert of action. 

Md.—Shaneybrook v. Blizzard, 121 A. 
2d 218. 

“Transaction or conversation,” 

within meaning: of statute prohibiting 
interested party from testifying 
thereto against legal representative 
of a deceased party, is an action par¬ 
ticipated in by witness and decedent 
and to which, if alive, decedent could 
testify to his personal knowledge. 
Neb.—In re House’s Estate, 18 N.W. 
2d 500, 145 Neb. 866, 159 A.L.R. 
401—Nelson v. Janssen, 14 N.W.2d 
662, 144 Neb. 811. 

77. Iowa.—Secor v. Silver, 161 N.W. 
769, 176 N.W. 981, 188 Iowa 1126. 

78. S.C.—Merck v. Merck, 71 S.E. 969, 
89 S.C. 347, Ann.Cas.l913A 937. 

79. Fla.—Fields v. Fields, 191 So. 
512, 140 Fla. 269. 

Iowa.—Ipsen v. Ruess, 35 N.W.2d 82, 
239 Iowa 1376. 

Wash.—Maciejczak v. Bartell, 60 P. 

2d 31, 187 Wash. 113. 

70 C.J. p 305 note 74. 

Similar definition 

A transaction means the doing or 
performing of some business between 
parties, or the management of any 
affair. To be a transaction in such 
case the matter concerning which the 
testimony is given must involve some 
act by and between the parties for the 


benefit or detriment of one or both 
of the parties. 

Wash.—In re Wind’s Estate, 178 P.2d 
731, 27 Wash.2d 421, 173 A.L.R. 
1276. 

70 C.J. p 305 note 74 [a]. 

80. Fla.—Embrey v. Southern Gas & 
Elec. Corp., 63 So.2d 258. 

Ky.—Stovall’s Ex’r v. Slaughter, 268 
S.W.2d 943. 

Neb.—Hitchens v. Alderson, 262 N.W. 
501, 129 Neb. 573. 

N.Y.—In re Christie's Estate, 4 N.Y. 

S.2d 484, 167 Misc. 484. 

N.D.—Gange v. Gange, 56 N.W.2d 688, 
79 N.D. 372—International Shoe Co. 
v. Hawkinson, 10 N.W.2d 590, 72 N. 
D. 622. 

70 C.J. p 305 note 75. 

81. Fla—Mayer v. Mayer, 54 So.2d 
105. 

82. Ala.—Blount v. Blount, 48 So. 
581, 158 Ala. 242, 21 L.R.A.,N.S., 
755, 17 Ann.Cas. 392. 

83. Tex.—Andreades v. McMillan, 
Civ.App., 256 S.W.2d 477, error dis¬ 
missed. 

W.Va.—Willhide v. Biggs, 188 S.E. 
876, 118 W.Va. 160—Strode v. Dyer, 
177 S.E. 878, 115 W.Va 733. 

70 C.J. p 305 note 76. 

Assault 

(1) Beating allegedly administered 
by sheriff and his deputies which 
allegedly caused decedent's death 
was a transaction within statute with 
respect to competency of witnesses. 
Wash.—Maciejczak v. Bartell, 60 P. 

2d 31, 187 Wash. 113. 

(2) Testimony of plaintiff, who 
sought damages against administra¬ 
tor of decedent for personal injuries 
allegedly sustained when decedent 
shot plaintiff, to effect that she was 
shot when attempting to leave de¬ 
cedent’s home, coupled with other 
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evidence that decedent and plaintiff 
were alone in decedent's home at 
time of alleged assault, constituted 
testimony of a personal transaction 
or communication within statute. 
W.Va.—Clark v. Douglas, 81 S.E.2d 
112, 139 W.Va. 691. 

84. Ark.—Rankin v. Morgan, 102 S. 
W.2d 552, 193 Ark. 751. 

Md.—Shaneybrook v. Blizzard, 121 
A. 2d 218. 

70 C.J. p 305 note 77. 

Activities preceding accident 

Statute relating to “transactions" 
between witness and person present¬ 
ly insane would not be a bar to con¬ 
sideration by the court in action for 
injuries sustained by person present¬ 
ly incompetent while riding in vehi¬ 
cle driven by defendant, of defend¬ 
ant’s deposition dealing with defend¬ 
ant’s activities during course of eve¬ 
ning preceding collision giving rise 
to action and speed and movement 
of his automobile immediately prior 
to accident, these being independent 
facts, and not part of any transac¬ 
tion between deponent and incompe¬ 
tent. 

Fla.—Herring v. Eiland, 81 So.2d 645. 

85. Ala.—Earnest v. Fite, 100 So. 
637, 211 Ala. 363—Buye v. Alabama 
Marble Quarries, 75 So. 9, 199 Ala. 

589. 

Statements or declarations of: 
Deceased see infra § 220. 

Witness see infra § 217. 

86. N.D.—Gange v. Gange, 56 N.W. 
2d 688, 79 N.D. 372—International 
Shoe Co. v. Hankinson, 10 N.W.2d 

590, 72 N.D. 622. 

Tex.—Andreades v. McMillan, Civ. 
App., 256 S.W.2d 477, error dismiss¬ 
ed. 

70 C.J. p 305 note 82. 

87. Iowa.—Secor v. Silver, 161 N.W. 
769, 176 N.W. 981, 188 Iowa 1126. 
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pression or information from the conduct, condi¬ 
tion, or language of another, 88 and the mode of 
making the communication is not at all controlling, 89 
but some courts do not seem to be fully committed 
to this construction. 90 

“Personal transaction or communication ” is any¬ 
thing said or done between the witness and the de¬ 
ceased person or lunatic tending to establish the 
claim being asserted against the personal representa¬ 
tive of the deceased person or the committee of the 
lunatic, 91 and includes every method by which a 
person can derive impressions or information from 
the conduct, condition, or language of another. 92 

(b) Personal Element and Knowledge of De¬ 
ceased 

Where the disqualification Is limited to personal trans¬ 
actions or communications, they must have been made or 
had when the parties were face to face or in the actual 
presence or hearing of each other, so that both parties 
have personal knowledge thereof, and even under a stat¬ 
ute which does not expressly use the word “personal,” 
the transaction or communication must be something 
direct and personal between the surviving and deceased 
parties. 

Where the disqualification is limited to personal 
transactions or communications with deceased the 
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transactions or communications must have been 
made or had -when the parties were face to face or 
in the actual presence or hearing of each other, 93 
so that both parties have personal knowledge there¬ 
of ; 94 and even under a statute which does not ex¬ 
pressly qualify the terms “transaction” and “com¬ 
munication” by the insertion of the word “personal,” 
it appears to be required that the transaction or com¬ 
munication be something direct and personal be¬ 
tween the surviving and deceased parties, and of 
such a character that deceased, if alive, could deny, 
rebut, or explain the testimony of the other party. 95 
Accordingly, one of the tests of exclusion is whether 
or not deceased, if living, could have denied or ex¬ 
plained the offered testimony of his own knowl¬ 
edge. 96 

Matters not within the knowledge of deceased and 
to which he could not have testified, if living, are 
not regarded as transactions or communications with 
deceased and may be testified to, either under stat¬ 
utes which relate to personal transactions and com¬ 
munications, 97 or under statutes which relate to 
transactions and communications without express in¬ 
clusion of the personal qualification ; 98 but the mere 
fact that decedent has equal knowledge of the mat¬ 
ter does not render the witness incompetent if the 


88. Fla.—Embrey v. Southern Gas & 
Elec. Corp., 63 So. 258. 

70 C.J. p 305 note 79. 

Written communications see infra §§ 
227(1)—227(7). 

89. N.Y.—Griswold v. Hart, 98 N.E. 
918, 205 N.Y. 384, 42 L.R.A.,N.S., 
320, Ann.Cas.l913E 190. 

90. Iowa.—Hayes v. Snader, 165 N. 
W. 1041, 182 Iowa 443. 

70 C.J. p 305 note 81. 

91. N.C.—Peek v. Shook, 63 S.E.2d 
542, 233 N.C. 259—Davis v. Pear¬ 
son, 16 S.E.2d 655, 220 N.C. 163— 
Boyd v. Williams, 175 S.E. 832, 207 
N.C. 30. 

92. N.Y.—In re Christie’s Estate, 4 
N.Y.S.2d 484, 167 Misc. 484. 

In re Katz’ Will, 49 N.Y.S.2d 604, 
appeal dismissed 79 N.Y.S. 2d 516, 
modified on other grounds 83 N.Y. 
S.2d 850. 

W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
685. 

93. Kan.—Moore v. Miller, 240 P. 
853, 855, 119 Kan. 666. 

70 C.J. p 306 note 87. 

Statutes relating to matters equally 
within knowledge of deceased see 
supra •§ 215(6). 

94. Iowa.—Dysart v. Furrow, 57 N. 
W. 644, 90 Iowa 59. 

Wis.—Daniels v. Foster, 26 Wis. 686. 

95. Ala.—Burnett v. Garrison, 75 So. 
2d 144, 261 Ala. 622—Warner v. 
Warner, 28 So.2d 701, 248 Ala. 556 


—Money v. Money, 188 So. 678, 237 
Ala. 653. 

Del.—Stoeakels v. Peoples Nat. Bank 
of Laurel, 75 A. 2d 433, 6 Terry 
478. 

Ga—Myers v. Phillips, 29 S.E.2d 700, 
197 Ga. 536—Arnold v. Freeman, 
183 S.E. 811, 181 Ga. 654. 

Gormley v. McMillan, 180 S.E. 
254, 51 GaApp. 287. 

Neb.—In re House’s Estate, 18 N.W. 
2d 500, 145 Neb. 866, 159 A.L.R. 
401. 

S.D.—Curran v. Curran, 289 N.W. 418, 
67 S.D. 119—In re Rosengren’s Es¬ 
tate, 279 N.W. 540, 66 S.D. 138. 
Tenn.—Newman v. Tipton, 234 SW. 
2d 994, 191 Tenn. 461. 

Waggoner v. Dorris, 68 S.W.2d 
142, 17 Tenn.App. 420. 

70 C.J. p 306 note 86. 

96. Ala.—Sansom v. Sturkie, 18 So. 

2d 267, 245 Ala. 514. 

Ky.—Gibbs v. Terry, 281 S.W.2d 712. 
Nev.—Tallman v. First Nat Bank of 
Nev., 208 P.2d 302, 66 Nev. 248. 
N.J.—Hollister v. Fiedler, 111 A.2d 
57, 17 N.J. 239. 

Eisenhardt v. Schmidt 98 A. 2d 
698, 27 N.J.Super. 76—Lindner v. 
First Nat Bank & Trust Co. of 
Montclair, 76 A.2d 49, 9 N.J.Super. 
569—Ludlow v. Dwyer, 65 A.2d 74, 
3 N.J.Super. 1—Leek v. Wieand, 63 
A.2d 828, 2 N.J.Super. 339. 

Yuritch v. Yuritch, 51 A.2d 901, 
139 N.J.Eq. 439—Hollingsworth v. 
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Lederer, 4 A.2d 291, 125 N.J.Eq. 
193, affirmed 4 A.2d 300, 125 N.J. 
Eq. 193—Pascall v. Fidelity Union 
Trust Co. of Newark, 185 A. 478, 
120 N.J.Eq. 462—Bruen v. Spann- 
hake, 178 A. 73, 118 N.J.Eq. 134. 
N.C.—Wilson v. Ervin, 42 S.E.2d 468, 
227 N.C. 396. 

Tenn.—Newman v. Tipton, 234 S.W. 

2d 994, 191 Tenn. 461. 

Tex.—Punch v. Gerlach, Civ.App., 
267 S.W.2d 182, refused no reversi¬ 
ble error—Dakoff v. National Bank 
of Commerce, Civ.App., 254 S.W.2d 
550, error refused—Prichard v. 
Bickley, Civ.App., 175 S.W.2d 614, 
error refused—Atkins v. Dodds, 
Civ.App., 121 S.W. 2d 1010, error 
dismissed by agreement—Huff v. 
Huff, Civ.App., 72 S.W.2d 675, er¬ 
ror dismissed. 

Wash.—In re Wind’s Estate, 178 P. 
2d 731, 27 Wash.2d 421, 173 A.L.R. 
1276. 

W.Va—Kuhn v. Shreeve, 89 S.E.2d 
685. 

70 C.J. p 306 note 89. 

97. Iowa.—Dysart v. Furrow, 57 N. 
W. 644, 90 Iowa 59. 

70 C.J. p 306 note 90. 

98. Del.—Stoeakels v. Peoples Nat. 
Bank of Laurel, 75 A.2d 433, 6 Ter¬ 
ry 478. 

S.C.—Johnson v. Broome, 179 S.E. 

315, 175 S.C. 385. 
i 70 C.J. p 306 note 91. 



§ 215(7) WITNESSES 

matter does not relate to a transaction or com¬ 
munication with decedent." 

c. Matters Admitted as Independent Facts or 
Excluded as Transactions or Communica¬ 
tions Generally 

The courts have experienced difficulty in some cases 
In determining whether testimony relates to independent 
facts or matter which do not involve transactions or com¬ 
munications with a deceased. Generally, any and all 
things relating to, or connected with, any negotiation, 
action, contract, or other business between the witness 
and the decedent which became connected with the law 
suit is excluded from evidence as a transaction, and testi¬ 
mony which leads up to, or explains transactions with, 
deceased as to which the witness is incompetent is prop¬ 
erly excluded, but facts ascertainable from observation 
alone are generally not considered within the prohibition. 

As discussed supra subdivision a of this section, a 
statute which renders the witness incompetent as 
to transactions or communications with deceased, 
does not preclude testimony as to independent facts 
or matters which do not involve such a transaction 
or communication. This limitation often gives rise 
to difficulties in determining just when the statutory 
incompetency exists. 1 It has been said that the 
courts, in construing the term “transaction,” under 
objections to a person testifying thereto, are care¬ 
ful to include any and all things relating to, or con¬ 
nected with, any negotiation, action, contract, or 
business between the witness and decedent, which 
became connected with the law suit, and to shut out 
any and all relevant testimony within this scope, 2 
and testimony which leads up to, or explains trans¬ 
actions with, deceased, as to which the witness is 
incompetent, is properly excluded. 3 

In some states a party is regarded as competent to 
testify to facts and circumstances from which the 
truth as to an alleged transaction between the wit- 
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ness and deceased may be inferred, even though his 
direct testimony as to such transaction would be in¬ 
competent; 4 and, while the witness is not precluded 
from testifying as to a material fact simply because 
it may throw some light on, or tend to prove or 
disprove, the transaction in issue, 5 or as to a matter 
which does not relate directly to, or shed any direct 
light on, any transaction with, or statement by, de¬ 
ceased, 6 or which relates to facts and circumstances 
which may have affected the transaction but consti¬ 
tuted no part of it, 7 yet, if, in substance, the fact 
sought to be elicited respects a transaction, and tends 
directly to disclose a personal transaction, or the 
presence or absence of some element in a personal 
transaction, the fact is not an independent one and 
the witness is incompetent with respect thereto. 8 
This rule fixing the line between what is competent 
and what is incompetent must be applied in each case 
to the facts as they arise. 9 

Matters ascertainable from observation in general. 
Although under the construction given to the statute 
in some jurisdictions the interested witness is regard¬ 
ed as being incompetent as to any knowledge which 
he has gained by the use of his senses from the 
personal presence of deceased, 10 facts ascertainable 
from observation alone are generally considered not 
within the statutory prohibition, 11 and, on the 
ground that the testimony relates to independent 
facts or matters that do not constitute a communica¬ 
tion or transaction with deceased, a party or inter¬ 
ested witness has been held competent to testify as to 
the physical condition of an alleged right of way, 12 
the condition of a mill plant in which deceased was 
injured, 13 the condition of a machine owned by de¬ 
cedent on which the witness was injured, 14 whether 
the bureau drawer in which the will was kept was 
usually locked, 15 the existence of the estate of de- 


99. Iowa.—Hayes v. Snader, 165 N. 

W. 1041, 182 Iowa 443. 

Nev.— Corpus Juris cited in Petition 
of Fuller, 159 P.2d 579, 585, 63 
Nev. 26. 

1. N.Y.—Nay v. Curley, 21 N.E. 698, 
113 N.Y. 575. 

70 C.J. p 307 note 97. 

2. N.J.—Ten Broeck v. Jackson, 69 
A. 488, 71 N.J.Eq. 582, affirmed 69 
A. 490, 73 N.J.Eq. 734. 

N.D.—Frink v. Taylor, 228 N.W. 459, 
59 N.D. 47. 

3. Md.—Worthington v. Worthing¬ 
ton, 76 A. 46, 112 Md. 135. 

4. Iowa.—In re Fili's Estate, 40 N. 
W.2d 286, 241 Iowa 61—O'Dell v. 
O’Dell, 26 N.W.2d 401, 238 Iowa 
434. 

70 C.J. p 307 note 1. 


5. Ky .—Stambaugh v. Moffett, 278 S. 
W.2d 74. 

70 C.J. p 307 note 2. 

6. Ala.—Gamble v. Whitehead, 11 
So. 293, 94 Ala. 335. 

7. Ala.—Warten v. Black, 70 So. 
758, 195 Ala. 93. 

Tex.—Moore v. Wills, 5 S.W. 675, 69 
Tex. 109. 

8. NY.—Nay v. Curley, 21 N.E. 
698, 113 NY. 575. 

70 C.J. p 307 note 5. 

9« NY.—W adsworth v. Heermans, 
85 N.Y. 639, affirmed 22 Hun 455. 
Tex.—Horst v. Tobin, Civ.App., 18 S. 
W.2d 221. 

10. N.Y.—Federal Land Bank of 
Springfield v. Weaver, 114 N.Y.S.2d 
592, reversed on other grounds Fed¬ 
eral Land Bank of Springfield v. 
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Tobias, 131 N.Y.S.2d 599, 283 App. 
Div. 1134. 

70 C.J. p 307 note 7. 

11. N.Y.—Tiedemann v. Tiedemann, 
149 N.Y.S.2d 306. 

N.C.—Cartwright v. Coppersmith, 24 
S.E.2d 246, 222 N.C. 573—Collins v. 
Lamb, 2 S.E.2d 863, 215 N.C. 719— 
Wilder v. Medlin, 2 S.E.2d 549, 
215 N.C. 542. 

Tenn.—Newman v. Tipton, 234 S.W.2d 
994, 191 Tenn. 461. 

70 C.J, p 307 note 8, p 344 note 76 
Ca]. 

12. Ga.—Nugent v. Watkins, 58 S.E. 
888, 129 Ga. 382. 

13. Ala.—Yates v. Huntsville Hoop, 
etc., Co., 39 So. 647. 

14. Neb.—Bosteder v. Duling, 213 N. 
W. 809, 115 Neb. 557. 

15. N.C.—In re Harrison's Will, 111 
S.E. 867, 183 N.C. 457. 
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cedent and the situs thereof, 16 how much money an 
express package sent to deceased contained, 17 the 
presence of certain goods in the store of deceased, 18 
the presence of others at the time and place of the 
transaction, 19 a transaction or conversation between 
two third persons in the presence of the witness and 
deceased, 20 the presence of a certain paper in a 
certain place at a certain time, 21 the relations exist¬ 
ing between decedent and others, 22 or the existence 
of a relation of trust and confidence between the 
witness and decedent, 23 who furnished the family 
support during the existence of a marriage between 
witness and decedent, 24 the fact that certain books 
were kept among the papers of a firm of which de¬ 
cedent was a member, 25 and that he had access to 
them. 26 

Resolution of corporate board is an act of the 
corporation and not a transaction with a member 
of the board, and a statute prohibiting testimony as 
to transactions with a testator or intestate has no 
application to a resolution of the board of directors 
of a corporation of which a testator or intestate may 
have been a member. 27 

Testimony as to matters of pedigree, based on 
statements made to the witness by a deceased per¬ 
son, is not incompetent as relating to a transaction 
with deceased. 28 

§ 215(8). -Under Statutory Exceptions 

By reason of express exceptions in some statutes, in¬ 
terested witnesses are competent to testify in certain 
classes of actions by or against representatives or sue- 
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cessors in title or interest of the deceased or incompetent 
persons, or as to matters occurring after death or other 
period of time, or where justice requires admission of the 
testimony. 

Under an exception contained in some statutes, 
an interested witness may testify as to transactions 
with, or statements by, a deceased person or lunatic 
where the action is founded on any allegation of 
fraud, breach of trust, willful default, or undue in¬ 
fluence, 29 or in actions for personal injury, death, 
or damage to property by negligence or tortious 
acts. 30 Under the express terms of some statutes, 
a person is not incompetent to testify as to the 
facts of an accident or the results therefrom where 
a claim of negligence is involved, based on the 
operation or ownership of a motor vehicle, air¬ 
craft, or vessel, and which does not involve the de¬ 
tailing of a conversation with deceased. 31 The 
word “facts” within such a statute denotes an act, 
a thing done. 32 

Actions involving validity of deed . Where a sur¬ 
viving party testifies under an exception made in the 
case of actions or proceedings involving the validity 
of a deed he is limited to giving testimony only as 
to relevant circumstances bearing on the validity of 
the particular instrument whose sufficiency is at¬ 
tacked. 33 In a purchase-money mortgagee’s claim 
against the estate of a deceased joint purchaser of 
realty, testimony of the surviving purchasers with 
respect to an alleged agreement whereby deceased 
took over the property and assumed the mortgage is 
not competent on the theory that the proceeding was 
one involving the validity of a deed. 34 


16. Ala.—Holmes v. Holmes, 97 So. 
628, 210 Ala. 227. 

17. Iowa.—Sykes v. Bates, 26 Iowa 
621. 

18. Iowa.—Martin v. Shannon, 60 N. 
W. 645, 92 Iowa 374. 

19. Iowa.—Conger v. Bean, 12 N.W. 
284, 58 Iowa 321. 

70 C.J. p 308 note 16. 

Who was or was not present 
Prohibition of the dead man’s stat¬ 
ute does not exclude evidence as to 
who was or was not present at time 
of the transaction. 

Wash.—Martin v. Shaen, 173 P.2d 
968, 26 Wash.2d 346. 

2a Ga.—Hall v. Hilley, 76 S.E. 566, 
139 Ga. 13. 

21. Iowa.—Erwin v. Fillenwarth, 137 
N.W. 502, 160 Iowa 210 

70 C.J. p 308 note 17. 

22. Iowa.—In re Townsend’s Estate, 
97 N.W. 1108, 122 Iowa 246. 

70 C.J. p 308 note 18. 


Trust Co. v. Gans, 200 S.W. 1029, 
132 Ark. 402. 

70 C.J. p 308 note 19. 

24. N.Y.—Denise v. Denise, 18 N.E. 
368, 110 N.Y. 562. 

25. N.C.—Armfield v. Colvert, 9 S.E. 
461, 103 N.C. 147. 

26. N.C.—Armfield v. Colvert, supra. 
Other specific matters or facts see 

infra §§ 216-230. 

27. Tex.—Dunn v. Second Nat Bank, 
113 S.W.2d 165, 131 Tex. 198, 115 
A.L.R. 730. 

28. Ky.—Whalen v. Nisbet, 26 S.W. 
188, 95 Ky. 464, 16 Ky.L. 52. 

Age 

Plaintiff’s testimony disclosing his 
age, based on statement made to him 
by his uncle, since deceased, is ad¬ 
missible. 

Ky.—Prudential Ins. Co. of America 
v. Sweet, 69 S.W.2d 748, 253 Ky. 
643. 

29. N.J.—Hoey v. Dell, 71 A.2d 394, 
7 N.J. Super. 398, affirmed 76 A.2d 
836, 10 N.J.Super. 185. 

30. Ky.—Kinsella v. Meyer’s Adm’r, 
102 S.W.2d 974, 267 Ky. 608. 
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Right to testify in actions for wrong¬ 
ful death generally see supra 5 140. 

31. N.Y.—Rost v. Kessler, 49 N.Y.S. 
2d 97, 267 App.Div. 686. 

32. N.Y.—Rost v. Kessler, supra. 
Driving of automobile 

Where crucial question was as to 
whether defendant or plaintiff’s de¬ 
cedent was driving automobile at 
time of accident, refusal to permit 
defendant to testify as to who was 
driving at time of accident was er¬ 
roneous, since driving of automobile 
was a fact. 

N.Y.—Rost v. Kessler, supra. 

33. Ohio.—Rieger v. Hotel Rieger 
Co., 177 N.E. 211, 124 Ohio St. 152. 

Wyo.— Corpus Juris cited. In Hawkey 
v. Williams, 261 F.2d 48, 64, 72 
Wyo. 20— Corpus Juris cited in 
York v. James, 148 P.2d 596, 600, 
60 Wyo. 222. 

Right to testify in actions involv¬ 
ing validity of deed generally see 
supra $ 141. 

34. Ohio.—Snow v. Fulton, 2 N.E.2d 
12, 51 Ohio App. 514. 


23. Ark.—Lasker-Morris Bank & 
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Matters occurring after death. By reason of an 
express exception to that effect, a party or interested 
person is sometimes allowed to testify as to matters 
occurring after the death of decedent, such as the 
finding, 35 or failure to find, 36 an instrument or docu¬ 
ment after the death of decedent; but such an ex¬ 
ception does not permit a party to testify to matters 
occurring after death for the obvious purpose of 
creating an inference of the existence of some fact 
during the lifetime of decedent, 37 nor may a party 
testify that he did not know of a fact existing be¬ 
fore decedent's death until after that time, since 
such testimony relates to a lack of knowledge exist¬ 
ing prior to decedent’s death. 38 

Facts occurring after death of deceased or major¬ 
ity of zvard. Where the statute renders a party or 
interested person incompetent where the adverse 
party sues or defends as executor, administrator, 
heir, legatee, or devisee of any deceased person, or 
as guardian or trustee of any such heir, legatee, or 
devisee, except as to facts occurring after the death 
of such deceased person, or after the ward, heir, 
legatee, or devisee shall have attained his or her 
majorhy, a party cannot testify as to facts occurring 
after the majority of the heir but during the life¬ 
time of decedent. 39 

Acts done or contracts ?nade after probate of will 
or appointment of administrator. Although an ex¬ 
ecutor or administrator is a party, the adverse party 
may be competent to testify under an exception as 
to such acts and contracts as have been done or 
made since the probate of the will or the appointment 
of the administrator, 40 but such an exception con- 
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fines the right of the other party to testify to those 
things which have occurred since there was an op¬ 
posite party legally qualified to care for and protect 
the opposing interests, 41 and the exception does not 
make a party competent as to matters occurring after 
the probate of a will but before the appointment of 
an administrator 42 

Matters occurring after the appointment of an 
original administrator, but before the appointment 
of an administrator de bonis non, are not within 
such an exception and may not be testified to by 
the adverse party in an action by the administrator 
de bonis non. 43 An exception which permits a party 
to testify as to acts and contracts that have been 
done or made after the probate of the will or the 
appointment of the administrator does not permit 
a party to testify as to a conversation with third per¬ 
sons during the lifetime of deceased. 44 

Where justice requires admission of testimony. 
Under an exception providing that when it clearly 
appears to the court that injustice may be done 
without the testimony of the adverse party he may be 
allowed to testify, it has been held that the decisive 
test as to whether or not justice requires the admis¬ 
sion of the testimony is to be found in the inquiry 
of whether or not deceased, if alive, could have testi¬ 
fied to the same matters, 45 and, although there are 
cases which consider such an exception as giving the 
trial court discretion to determine whether justice 
requires admission of a party's testimony, and to 
allow it if without it a case cannot be made out 
which is obviously meritorious, 46 in the ordinary 
case, if deceased had knowledge of the matters in 


35. Ill—Doyle v. Doyle, 100 N.E. 
950, 257 Ill. 229—Griffin v. Griffin, 
17 N.E. 782, 125 Ill. 430. 

Matters occurring after death: 
Generally see infra § 225. 

Where statute relates to matters 
occurring during lifetime of de¬ 
cedent see supra § 215(4). 

36. Ill.—Gillespie v. Gillespie, 42 NT. 
E. 305, 159 Ill. 84. 

37. Ill.—Halladay v. Blair’s Estate, 
223 IU.App. 609. 

38. Colo.—Cliff v. Cliff, 128 P. 860, 
23 Colo.App. 183. 

39. Ill.—Stone v. Cook, 79 Ill. 424. 

70 C.J. p 309 note 36. 

40. Mo.—Wade v. Hardy, 75 Mo. 
394. 

70 C.J. p 309 note 37. 

41. Mo.—Callahan v. Riggins, 43 Mo. 
App. 130. 

42. Mo.—Callahan v. Riggins, supra. 

43. Mass.—Palmer v. Kellogg, 11 
Gray 27. 

70 C.J. p 309 note 40. 


44. Mo.—Hoss v. Crawford, 129 S.W. 
1053, 145 Mo.App. 360. 

45. N.H.—Perkins v. Perkins, 38 A. 
1049, 68 N.H. 264. 

70 C.J. p 308 note 23. 

46. Mont.—Cox v. Williamson, 227 
P.2d 614, 124 Mont. 512. 

70 C.J. p 308 note 24. 

Evidence necessary to warrant exer¬ 
cise of discretion 

A trial court should pot admit the 
testimony until sufficient other tes¬ 
timony has been admitted to war¬ 
rant the court in exercising its dis¬ 
cretion in favor of the questionable 
testimony. 

U.S.—Potlatch Oil & Refining Co. v. 
Ohio Oil Co., C.A.Mont, 199 F.2d 
766, certiorari denied 73 S.Ct 786, 
345 U.S. 926, 97 L.Ed. 1357. 

Mont.—Cox v. Williamson, 227 P.2d 
614, 124 Mont. 512—Phelps v. Un¬ 
ion Central Life Ins. Co., 71 P.2d 
887, 105 Mont. 195. 

70 C.J. p 308 note 24 [c], 
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Caution to be used 

Trial court must exercise its dis¬ 
cretion with caution and reasonable 
strictness, and not so loosely as to 
infringe on the general rule, unless it 
reasonably appears that otherwise 
injustice will result, and that there¬ 
fore the exception rather than the 
rule should apply. 

Mont.—Cox v. Williamson, 227 P.2d 
614, 124 Mont. 512. 

70 C.J. p 308 note 24 [c]. 

Record held to disclose no founda¬ 
tion for exercise of discretion 
U.S.—Potlatch Oil & Refining Co. v. 
Ohio Oil Co., C.A.Mont., 199 F.2d 
766, certiorari denied 73 S.Ct 786, 
345 U.S. 926, 97 L.Ed. 1357. 
Discretion held not abused 
(1) Admitting testimony. 

Ind.—Hutchinson’s Estate v. Arnt, 4 
N.E.2d 202, 210 Ind. 509, 108 A 
L.R. 530. 

Mont.—Ahlquist v. Pinski, 185 P.2d 
499, 120 Mont 355—Sharp v. Sharp, 
139 P.2d 235, 115 Mont 35—Rowe 
v. Eggum, 87 P.2d 189, 107 Mont 
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dispute, and might, if living, be a witness, it is held 
that the other party is incompetent as to such matters 
because it would be unequal and manifestly unjust 
to allow the survivor to testify, inasmuch as the 
other party, being dead, could not contradict it, or 
explain the evidence. 47 

The court may, in its discretion, properly allow 
the party to testify as to matters arising since the 
death of decedent, 48 or matters unknown to dece¬ 
dent, 49 and while it has been said generally that the 
injustice must appear from other evidence than the 
testimony of the party himself, 60 the fact that dece¬ 
dent could not contradict the testimony need not be 
shown by evidence other than the testimony in ques¬ 
tion. 51 

§ 216. Particular or Specific Matters, Facts, 
Transactions, or Communications 

a. Fact of transaction or communication, 

or denial thereof 

b. Date of transaction 

c. Litigation or actions 

a. Fact of Transaction or Communication, or 
Denial Thereof 

Although he may not indicate the nature of a com¬ 
munication with deceased, an interested witness may tes¬ 
tify to the bare fact that he had a conversation with the 
decedent without violating a statute making him incom¬ 
petent as to transactions and communications with the 
decedent, unless the mere fact of the conversation is the 
material question involved; but whether the witness may 
deny that an asserted transaction or communication oc¬ 
curred depends on the provisions of the controlling stat¬ 
ute. 

Although he may not give the subject of a sup¬ 
posed conversation and in that way indicate the 
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nature of the communication with deceased, 52 a 
witness may testify to the bare fact that he had 
a conversation with decedent without violating a 
statute making him incompetent as to transactions 
and communications with decedent, 53 unless the 
mere fact that the witness had a conversation with 
deceased is the material question involved, 54 or the 
fact of the conversation tends to show a contract 
or transaction between the witness and decedent. 55 

Denial of asserted transaction or communication. 
If the statute renders the witness generally incom¬ 
petent, except as to facts which occurred after the 
death of decedent, the witness cannot testify as to 
whether or not he had a conversation or transaction 
with deceased. 56 The witness has been held pre¬ 
cluded from denying that he had an alleged com¬ 
munication or transaction with decedent under stat¬ 
utes rendering him incompetent as to any transac¬ 
tion with, or act done or omitted by, decedent, 57 
or any matter occurring before the death of de¬ 
ceased, 58 or, as discussed supra § 215(5), from 
testifying that decedent did not make certain state¬ 
ments under a statute rendering him incompetent 
as to conversations with, or admissions by, decedent. 

In jurisdictions where the applicable statute or 
constitutional provision relates the incompetency to 
transactions or communications with, or statements 
by, decedent, the courts of some states have held 
that the witness may testify that an alleged transac¬ 
tion or communication with decedent did not take 
place, 59 while others have held that the statutory 
inhibition includes a denial or negation of the 
transaction or communication as well as an affirma¬ 
tion thereof ; 60 but even in these states the witness 
is not precluded from testifying to extraneous facts 


378—Pankovich v. Little Horn 
State Bank, 66 P.2d 765, 104 Mont. 
394. 

70 C.J. p 308 note 24 [d]. 

(2) Refusal to permit testimony. 
Mont.—Cox v. Williamson, 227 P.2d 
614, 124 Mont. 512. 

N.H.—Packard v. Foster, 56 A.2d 
925, 95 N.H 47. 

70 C.J. p 308 note 24 [e]. 

47. N.H—Cobb v. Follansbee, 107 
A. 630, 79 N.H. 205. 

70 C.J. p 308 note 25. 

48. N.H.—Brown v. Brown, 48 N.H. 
90. 

49. N.H.—Gosselin v. Griffin, 111 A. 
854, 79 N.H. 510. 

70 C.J. p 309 note 27. 

Discretion of court to require wit¬ 
ness to testify see supra § 144. 

50. N.H—Harvey v. Hilliard, 47 N. 
H. 551. 

70 C.J. p 309 note 28. 


51. N.H—Cobb v. Follansbee, 107 A. 
630, 79 N.H 205. 

52. Iowa.—Feltes v. Tobin, 171 N. 
W. 739, 187 Iowa 11. 

53. S.C.—Trimmier v. Thomson, 19 
S.E. 291, 41 S.C. 125. 

70 C.J. p 310 note 44. 

54. N.Y.—Maverick v. Marvel, 90 N. 
Y. 656. 

55. Iowa.—Sheldon v. Thornburg 1 , 
133 N.W. 1076, 153 Iowa 622. 

56. Ohio.—Skoczylas v. McGowan, 
185 N.E. 539, 44 Ohio App. 277. 

Southard v. Curs on, 32 Ohio C.A. 
269. 

Competency to deny execution of 
written instrument see infra § 227 
(2) b. 

Denial by witness of acts or conduct 
by himself see infra § 217 a. 

57. Ky.—Taylor v. Martin, 168 S.W. 
2d 8, 292 Ky. 780. 

70 C.J. p 310 note 49. 
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58. IndL—Hensley v. Reichart, 147 
N.E. 736, 83 Ind.App. 335. 

70 C.J. p 310 note 50. 

59. Kan.—Briscoe v. Reschke, 226 
P.2d 255, 170 Kan. 367. 

Okl.—Juckes v. Rogers, 246 P.2d 335, 
206 Okl. 663—Chandler v. Chap¬ 
man, 114 P.2d 471, 189 Okl. 108— 
Ball v. Fleshman, 83 P.2d 870, 183 
Okl. 634. 

70 C.J. p 310 note 52. 

60. Iowa.—Hass v. Kaster, 66 N.W. 

2d 878, 246 Iowa 48—Bell v. 

Pierschbacher, 62 N.W.2d 784, 245 
Iowa 436—In re Stratman's Es¬ 
tate, 1 N.W,2d 636, 231 Iowa 480. 

N.Y.—Greenman v. Butler, 16 N.Y.S. 
2d 297, 258 App.Div. 311. 

In re Erdmann's Estate, 98 N.Y. 
S.2d 111, 198 Misc. 1087. 

Wash.—Martin v. Shaen, 173 F.2d 
968, 26 Wash.2d 346. 

70 C.J. p 310 note 53. 
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§§ 216-217 WITNESSES 

which tend to show that an alleged transaction has 
not taken place . 61 

Under a statute rendering the witness incompetent 
only as to matters equally within the knowledge of 
deceased, the witness may testify that he was at an¬ 
other place at the time the alleged transaction took 
place, for this is not equally within the knowledge 
of deceased . 62 

Apparently, although the witness might be permit¬ 
ted to deny the existence of a transaction entirely, 
yet, if it is admitted that a transaction has taken 
place, he cannot deny the existence of some element 
in the transaction ; 63 and, where it is obvious that 
conversations have passed between the witness and 
decedent, the witness is incompetent to deny that a 
particular subject was mentioned in the conversa¬ 
tion, as this would be to give negative testimony as 
to such conversations, and hence as to transactions 
with decedent . 64 

b. Date of Transaction 

Statutes rendering the witness Incompetent as to 
transactions and communications with the deceased have 
been construed in some states to preclude, and in others 
to permit, testimony as to the date of an alleged transac¬ 
tion or communication with the deceased. 

Statutes rendering the witness incompetent as to 
transactions and communications with deceased have 
in some states been construed to preclude the witness 
from testifying as to the date that an alleged trans¬ 
action or communication with deceased took place , 65 
but in other states it is held that the witness is not 
incompetent as to the mere fact of the date or time 
of the transaction or communication . 66 

c. Litigation or Actions 

Statutes relating to transactions and communications 
with the deceased have been held to preclude the wit¬ 
ness from testifying as to an action brought by the de¬ 
ceased against the witness, but there is also authority 
holding such an action is not a transaction, and that the 
witness can testify that no action was brought. 

While there is authority to the effect that a stat¬ 
ute rendering the witness incompetent as to trans¬ 
actions and communications with deceased precludes 


the witness from testifying as to an action brought 
by deceased against the witness , 67 other authority 
holds that a former action between deceased and the 
witness is not such a transaction that the witness 
is incompetent to testify with respect thereto , 63 and, 
in an action to foreclose a mortgage given by dece¬ 
dent, plaintiff can fully testify that no action or 
proceeding at law or otherwise had been brought to 
recover the debt secured by the mortgage . 69 

Impeachment of decree . Under a statute render¬ 
ing the surviving party incompetent to testify in his 
own favor where the other party to the contract 
or cause of action in issue is dead, a divorced wife 
seeking to set aside a conveyance of the deceased 
husband to his second wife cannot testify to matters 
tending to impeach the decree rendered in the di¬ 
vorce action between herself and her husband . 70 

§ 217. -Witness’ Own Acts, Statements, 

State of Mind, or Circumstances in 
General 

a. In general 

b. Making demand on, or giving notice 

to, deceased 

c. Making of improvements 

d. Ownership of property, income, and 

financial condition 

a. In General 

The witness cannot testify to his own acts during the 
lifetime of the deceased if the statute renders him incom¬ 
petent as to matters occurring during the lifetime of the 
deceased, and it has been held that the witness cannot 
testify to acts that he has done pursuant to an agree¬ 
ment with the deceased if they tend to disclose the trans¬ 
action with the deceased, although there is authority 
holding that the witness may, under statutes relating to 
transactions or communications with the deceased, testi¬ 
fy as to his own independent acts in which the decedent 
did not participate. 

In the absence of waiver, the witness cannot 
testify to his own acts during the lifetime of de¬ 
ceased if the statute renders him incompetent as 
to matters occurring during the lifetime of de¬ 
ceased . 71 It has been held that the witness cannot 


61. N.Y.—Lewis v. Merritt, 98 2T.Y. 
206. 

70 C.J. p 310 note 54. 

62. Mich.—Pillard v. Dunn, 66 N.W. 
45, 108 Mich. 301. 

63. Wash.—Bay View Brewing Co. 
v. Grubb, 71 P. 553, 31 Wash. 34. 

64. Tex.—Holland v. Nimitz, 239 S. 
W. 185, 232 S.W. 298, 111 Tex. 419. 

65. N.a—Buie v. Scott, 12 S.E. 198, 
107 N.C. 181. 

70 C.J. p 311 note 58. 


66. Iowa.—Barlow v. Buckingham, 
26 N.W. 58, 68 Iowa 169. 

S.C.—Trimmier v. Thomson, 19 S.E. 
291, 41 S.C. 125. 

67. Ala—Beadle v. Graham’s Adm’r, 
66 Ala 99. 

ea Ark.—Giles v. Wright, 26 Ark. 
476. 

69. S.D.—Alexander v. Ransom, 92 
N.W. 418, 16 S.D. 302. 

70 C.J. p 331 note 25. 

7a Mo.—Lieber v. Lieber, 143 S.W. 
458, 239 Mo. 1. 


71. Pa—Swieckowskl v. Sypniewski, 
144 A. 141, 294 Pa 323. 

Removal of incompetency generally 
see infra §§ 239-245. 

Witness held competent 
In suit in equity by administra¬ 
trix of estate of decedent to com¬ 
pel a nephew by marriage of dece¬ 
dent to account for bonds removed 
by him from safety deposit box 
of decedent before decedent's death, 
under the circumstances of the case, 
the nephew was a competent witness 
for purpose of showing that he took 
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testify to acts that he has done pursuant to an agree¬ 
ment with deceased, if they tend to disclose or prove 
the transaction with deceased ; 72 but there is au¬ 
thority to the effect that, although they are done 
for, or in behalf of, deceased by virtue of a contract 
with him , 73 the witness may, under statutes render¬ 
ing him incompetent only as to transactions or com¬ 
munications with deceased, testify as to his own in¬ 
dependent acts or conduct in which decedent did 
not participate . 74 

Accordingly, it has been held that the witness 
may testify as to his acts done in the absence or out 
of the presence of deceased , 75 what the witness did 
with his personal earnings during the lifetime of 
decedent , 76 the use made by the witness of money 
received from property conveyed to him by de¬ 
ceased , 77 the witness’ keeping of papers in a safe 
in which an alleged holographic will of decedent 
was found , 78 the witness’ first seeing decedent’s will 
after the latter’s death , 79 his reading a paragraph of 
a will of decedent , 80 his working at the place where 
deceased was injured , 81 his striking deceased in the 
face with a hatchet , 82 whether or not he checked 
a particular memorandum , 83 the fact that the witness 
operated a boarding house during the period for 
which he seeks to recover for services rendered and 
board furnished to decedent , 84 or the witness’ 
presence at a certain place at a certain time . 85 The 
witness’ testimony to the effect that he cannot read 

the bonds and gave them to dece¬ 
dent 

Pa.—Ringer v. Finfroek, 17 A. 2d 348, 

340 Pa. 458. 

72. Ga.—Garrick v. Tidwell, 106 S. 

E. 561, 151 Ga. 294. 

70 C.J. p 311 note 61. 

Acts tending to establish implied 
contract generally see infra § 

22 1 a. 

Rendition of services see infra § 219. 

Delivery of property by witness to 
decedent see infra § 221 e. 

73. N.D.—Bottineau First Nat. Bank 
v. Hilliboe, 114 N.W. 1085, 17 N. 

D. 76, 17 Ann.Cas. 213. 

70 C.J. p 311 note 62. 

74. Ala.—Carlisle v. Carlisle, 70 So. 

2d 263, 260 Ala. 283. 

Iowa.— Corpus Juris cited in In re 
FilTs Estate, 40 N.W.2d 286, 290, 

241 Iowa 61. 

N.C.—Hardison v. Gregory, 88 S.E. 

2d 96, 242 N.C. 324. 

70 C.J. p 311 note 63. 

75. Wash.—Kauffman v. Baillie, 89 
P. 548, 46 Wash. 248. 

70 C.J. p 311 note 64. 

76. Iowa.—Kirsher v. Kirsher, 94 N. 

W. 846, 120 Iowa 337. 

77. N.C.—R. M. Sutton Co. v. Wells, 

94 S.E. 688, 175 N.C. 1. 

97 C. J.S.—43 


and write is not incompetent as to a transaction with. 
deceased . 86 

Even the presence of deceased at the time of the 
witness’ act does not necessarily prevent him from 
testifying with respect thereto . 87 Mere declarations 
of the witness in the presence of decedent are not 
transactions or communications as to which the wit¬ 
ness is incompetent , 88 and the witness has been 
held competent to testify that he surveyed a line 
and marked a corner in the presence of deceased , 89 
that he placed certain certificates, claimed to have 
been given him by deceased, in a suit case in the 
presence of decedent , 90 that he saw decedent a cer¬ 
tain number of times during a period he claims 
to have rendered services to him , 91 that he permitted 
decedent to ride with him in a motor truck contrary 
to the instructions of the owner , 92 or that he went 
with another to see deceased about a certain matter 
as long as he does not testify as to what transpired 
with deceased . 93 

A witness may not, however, testify to his own 
conduct as an independent fact if the conduct is of 
such character that in describing what he did him¬ 
self he necessarily attributes to decedent some act or 
attitude with respect thereto, for the incident which 
is the subject of the testimony is then shown to be 
a transaction participated in by the two parties . 94 
Testimony as to any statement or conversation by 
the witness to decedent is ordinarily precluded , 95 

9T- Iowa.—Hayes v. Snader, 165 N. 
W. 1041, 182 Iowa 443. 

92. Ala.—Hodges v. Wells, 147 So. 
672, 226 Ala 558. 

93. Tex.—Huff v. Powell, 107 S.W. 
364, 48 Tex.CiVwA.pp. 582. 

94. Kan.—Klein v. Blackshere, 215 P. 
315, 113 Kan. 539. 

70 C.J. p 312 note 81. 

95. N.J.—Johnson v. Hoffman, 80 A. 
2d 624, 7 N.J. 123, 26 A.L.R2d 1001. 

70 C.J. p 312 note 82. 

Demand or notice see infra subdivi¬ 
sion b of this section. 

Warning 

(1) In pedestrian's action against 
personal representative of deceased 
truck driver and insurer for injuries 
sustained when truck was suddenly 
started while pedestrian was attempt¬ 
ing to pass, testimony that pedestrian 
called to driver to wait was a person¬ 
al communication with deceased, con¬ 
cerning which pedestrian was incom¬ 
petent to testify under statute. 

Wis.—Jackowska^Peterson v. D. Reik 

& Sons Co., 2 N.W.2d 873, 240 Wis. 
197. 

(2) In widow’s action against hus¬ 
band's administrator for injury in au¬ 
tomobile accident, her testimony that 
she made statement to her husband 


78. N.C.—Harper v. Harper, 62 S.E. 
553, 148 N.C. 453. 

79. N.C.—In re Bradford's Will, 110 
S.E. 586, 183 N.C. 4. 

80. Iowa.—In re Newson’s Estate, 
219 N.W. 305, 206 Iowa 514. 

81. Del.—Di Nardi v. Standard Lime 
& Stone Co., 84 A. 124, 26 Del. 369. 

82. N.C.—Hardison v. Gregory, 88 
S.E.2d 96, 242 N.C. 324. 

83. Iowa.—Kern v. Kiefer, 215 N.W. 
607, 204 Iowa 490. 

84. Ga.—Gomez v. Johnson, 32 S.E. 
600, 106 Ga. 513. 

85. S.C.—Trimmier v. Thomson, 19 
S.E. 291, 41 S.C. 125. 

86. Tex.—Carstens v. Landrum, Civ. 
App., 5 S.W.2d 208, reversed on oth¬ 
er grounds, ComA.pp., 17 S.W. 2d 
803. 

87. Wis.—Flanagan's Estate v. Flan¬ 
agan's Estate, 173 N.W. 297, 169 
Wis. 537. 

70 C.J. p 312 note 74. 

88. Wis.—Flanagan’s Estate v. Flan¬ 
agan’s Estate, supra. 

89. N.C.—Marsh v. Richardson, 11 
S.E. 522, 106 N.C. 539. 

90. Iowa-—In re La Grange’s Estate, 
181 N.W. 807, 191 Iowa 129. 
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as well as any act of the witness in which decedent 
in any way participated, 96 and the witness may not 
testify to his own declarations if they involve a 
statement of what decedent said to him, as this in¬ 
volves or relates to a personal transaction with de¬ 
ceased. 97 

The witness' acts in operating a car shortly be¬ 
fore, and at the time of, an accident in which dece¬ 
dent has been killed have been held by some courts 
not to involve a transaction with deceased as to 
which the witness is incompetent ; 98 but other courts 
have,held that such acts are so closely related to, 
and inseparably connected with, the accident, which 
is a transaction with deceased, that any testimony 
with respect thereto relates to a transaction with de¬ 
ceased and is incompetent. 99 

Conclusions of witness . The witness cannot tes¬ 
tify as to the conclusions he has drawn from a con¬ 
versation with deceased, under a statute rendering 
him incompetent as to any transaction or communi¬ 
cation with deceased, 1 or, as discussed supra § 215 
(5), under a statute rendering him incompetent as 
to any conversations with, or admissions by, dece¬ 
dent 

Denial of acts or conduct It has been held that 
the witness cannot deny that he did a certain act 
when it tends to prove by inference that decedent 
must have engaged in the transaction, 2 or testify 
that he used no undue influence on deceased, 3 but 
other authority holds that a denial by a defendant 
that he forged the name of decedent on the back of 
a certificate alleged to have been transferred by way 
of gift does not come within a statute rendering him 
incompetent as to personal transactions or communi¬ 


cations with decedent. 4 

Fiduciary relation between witness and deceased . 
Under a statute prohibiting a witness from testifying 
to establish his own claim or defense against a de¬ 
ceased person's estate which originated during the 
lifetime of such deceased person, the witness may not 
testify that he was in no fiduciary relationship with 
decedent. 5 

Mental state or reliance on representations . While 
the mental attitude of the witness cannot be estab¬ 
lished as a fact by proving as a basis for it a 
personal transaction or communication as to which 
the witness is incompetent, 6 as a general rule, under 
statutes which relate the incompetency to trans¬ 
actions or communications with decedent, and which 
are construed to require that the matter be one as 
to which decedent could have testified of his own 
knowledge if living, a witness is free to testify to 
his intention or own mental condition or state of 
mind at the time of engaging in a transaction or 
communication with decedent, 7 and, hence, a wit¬ 
ness claiming to have been defrauded by false repre¬ 
sentations of deceased may testify to his reliance 
thereon, 8 but he cannot in this way indirectly give 
testimony as to conversations with decedent as to 
which he is incompetent. 9 

If the applicable statute renders the witness gen¬ 
erally incompetent to testify in his own favor, ex¬ 
cept as to matters occurring after the death of de¬ 
ceased, the witness may not testify to the state of 
his mind prior to the death of deceased, 10 or his 
understanding and knowledge with respect thereto 
at the time he entered into a contract with dece¬ 
dent. 11 


at time with respect to his excessive 
speed is inadmissible as a communi¬ 
cation or personal transaction be¬ 
tween her and deceased. 

N.C.—Boyd v. Williams, 175 S.E. 832, 
207 N.C. 30. 

Dissection of conversation not per¬ 
mitted 

Coverage of the statute prohibit¬ 
ing parties or interested persons from 
testifying to conversations with de¬ 
ceased persons is not to be evaded by 
dissecting a conversation with a de¬ 
cedent so as to allow testimony of 
what a participant other than dece¬ 
dent said, and thus supply the im¬ 
port of decedent's contribution by a 
process of negation. 

Minn.—Pomerenke v. Farmers Life 
Ins. Co., 36 N.W.2d 703, 228 Minn. 
256. 

96- Tex.—Tomlinson v. Noel, Civ. 

App., 223 S.W. 1028. 

70 C.J. p 312 note 83. 

Placing articles Ixl deceased’s trunk 
Action of plaintiff in placing a ce¬ 


dar box and its contents in deceased’s 
trunk to which plaintiff had no key 
constituted a personal transaction 
with deceased and plaintiff was not 
competent to testify with respect to 
such transaction in conversion action 
against deceased’s administrator. 

N.T.—Gurski v. Sapowitch, 93 N.Y.S. 
2d 159, 276 App.Div. 821. 

97. N.C.—White v. Evans, 124 S.E. 
194, 188 N.C. 212. 

98. U.S.—Kilmer v. Gustason, C.A. 
Fla., 211 F.2d 781—U. S. A. C. 
Transport, Inc. v. Corley, C.AGa, 
202 F.2d 8. 

Iowa.—Turbot v. Repp, 72 N.W.2d 
565. 

N.Y.—McCarthy v. Woolston, 205 N. 
Y.S. 507, 210 App.Div. 152. 

99. Ky.—Miller v. Walsh's Adm’x, 
43 S.W.2d 42, 240 Ky. 822. 

Accident regarded, or not regarded, 
as transaction generally see supra 
§ 215(7) b (a). 

1. Iowa.—Feltes v. Tobin, 171 N.W. 
739, 187 Iowa 11. 
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2. N.Y.—Boyd v. Boyd, 58 N.E. 118, 
164 N.Y. 234, 31 N.Y.Civ.Proc. 248. 

3. N.J.—In re Fulper’s Estate, 132 
A. 834, 99 N.J.Ed. 293. 

4. Wis.—Murphy v. Quinn, 75 N.W. 
168, 99 Wis. 466. 

5. Miss.—Brock v. Crawford, 72 So. 
2d 202, 221 Miss. 105. 

6. N. Y.—O' Mar r v. McLean, 238 N.T. 
S. 443, 228 App.Div. 19. 

7. Tenn.—Brown v. Fuq.ua, 9 Term. 
App. 22. 

70 C.J. p 313 note 96. 

8. N.Y—Hard v. Ashley, 23 N.E. 177, 
117 N.Y. 606. 

70 C.J. p 313 note 97. 

9. Iowa.—In re Newson’s Estate, 219 
N.W. 305, 206 Iowa 514. 

N.Y—Hard v. Ashley, 18 N.Y.S. 413, 
18 Hun 634, affirmed 32 N.E. 1015, 
136 N.Y. 645. 

10. Ill.—In re Law's Estate, 214 DL 
App. 8. 

11. Ill.—Stokes v. Stokes, 88 NJJ. 
829, 240 Ill. 330. 
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Domicile . Testimony as to the domicile of the 
witness, at the time of a transaction with decedent, 
is competent where the statute disqualifies him only 
as to transactions or communications with de¬ 
ceased. 12 

h. Making Demand on, or Giving Notice to, De¬ 
ceased 

Under statutes relating the incompetency of the wit¬ 
ness to any transaction, conversation, or communication 
with the deceased, a witness cannot ordinarily testify as 
to demands he has made on, or notice he has given to, the 
decedent, but if the deceased has obtained notice other¬ 
wise than by a transaction or communication with the 
witness, and the iatter has Independent knowledge of 
this fact, he may testify with respect thereto. 

Under a statute rendering the witness incompetent 
as to any transaction or conversation or communica¬ 
tion with deceased, a witness cannot testify as to a 
demand for payment from deceased, 13 or as to his 
demand on decedent for certain property, 14 or as 
to his giving notice to decedent with respect to 
certain matters. 16 If, however, deceased has ob¬ 
tained notice of a certain fact otherwise than by a 
transaction or communication with the witness, and 
the latter has independent knowledge of this fact, he 
may testify with respect thereto 16 

c. Making of Improvements 

Under statutes relating to transactions with the de¬ 
ceased, a party or interested witness is generally held 
competent to testify as to improvements he has placed 
on land if the tendency or purpose is not to prove a trans¬ 
action with the deceased; but a statute making the sur¬ 
viving party to a contract generally incompetent to testi¬ 
fy in his own favor renders a vendee in a suit for specific 
performance incompetent to testify to his making of im¬ 
provements on the premises after entering into a contract 
of purchase with the decedent. 

Under a statute relating the incompetency to 
transactions with deceased, it has been held that one 
seeking enforcement of decedent’s agreement to 
make a conveyance of certain land may testify as to 
improvements which the witness has placed on the 
land, 17 and that one who has purchased property 
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with decedent and made a partition thereof may tes¬ 
tify to improvements which he has placed on his 
portion ; 18 there is authority holding plaintiff incom¬ 
petent to testify to his improvements on land claimed 
by parol agreement with deceased, on the ground 
that such testimony has reference to a transaction 
with deceased. 19 If the tendency or purpose is not 
to prove a transaction with deceased, a witness may 
testify as to improvements which he has placed on 
land. 20 

A statute making the surviving party to a contract 
generally incompetent to testify in his own favor 
makes a vendee in a suit for specific performance 
incompetent to testify to his making of improve¬ 
ments on the premises after entering into an al¬ 
leged parol contract of purchase with decedent. 21 

d. Ownership of Property, Income, and Finan¬ 
cial Condition 

A witness may be competent under some circum¬ 
stances to testify as to ownership of property, income, 
and financial condition notwithstanding statutes which 
render the witness incompetent to testify as to transac¬ 
tions or communications with decedent, or as to matters 
occurring during the lifetime of decedent, or as to mat¬ 
ters equally within the knowledge of decedent. 

Although some authority holds that the witness 
cannot testify to ownership which is based on a 
transaction with deceased, 22 if the statute renders 
the witness incompetent only as to transactions or 
communications with decedent, he may testify to 
facts which establish his title to, or ownership of, 
property independently of any act of decedent; 23 
and it has been held that the witness may testify 
to his ownership of property which he claims to have 
obtained from deceased as long as he does not 
testify as to the transaction by which he obtained 
title. 24 A wife suing her husband’s estate for 
money lent him during his lifetime may testify that 
she had money of her own before the marriage, 26 
and that she worked for a certain rate of pay after 
the marriage. 26 


12. Ga.—Trimble v. Mims, 18 S.E. 
362, 92 Ga. 103. 

13. N.C.—Davis v. Evans, 61 S.E. 
956, 139 N.C. 440. 

14. N.Y.—Conway v. Moulton, 6 Hun 
650. 

15. N.Y.—Finton v. Egelston, 16 N. 
Y.S. 721, 61 Hun 246. 

Wis.—Hazer v. Streich, 66 N.W. 720, 
92 Wis. 505. 

16. Fla.—Raulerson v. Rockner’s 

Adm’x, 17 Fla. 809. 

17. Iowa.—Hutton v. Doxsee, 89 N. 
W. 79, 116 Iowa 13. 

S.D.—Hanson v. Fiesler, 207 N.W. 
449, 49 S.D. 442. 


18. Ga.—Holbrooks v. Holbrooks, 116 
S.E. 786, 155 Ga. 363. 

18. Ga-—Holton v. Mercer, 23 S.E. 
2d 166, 195 Ga. 47. 

North v. Tolbert, 55 S.E.2d 661, 
80 Ga-App. 110. 

70 C.J. p 314 note 18. 

Payment for improvements on land of 
deceased see infra § 221 f. 

20. Ga.—Padgett v. Gaddis, 119 S.E. 
525, 156 Ga. 385. 

21. Mo.—Emm el v. Hayes, 14 S.W. 
323, 102 Mo. 186, 22 AmS.R. 769, 
11 Lr.R.A. 323. 

22. Wis.—In re Hounsell’s Estate, 31 
N.W.2d 203, 252 Wis. 138, certiorari 
denied Hounsell v. Wisconsin Dept. 
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of Taxation, 69 S.Ct. 66, 335 U.S. 
844, 93 L.Ed. 394. 

70 C.J. p 314 note 23. 

Transfers and conveyances by dece¬ 
dent to witness see infra § 221. 

23. Ala.—Dunn v. Martin, 163 So. 
323, 230 Ala. 684. 

Nev.— Corpus Juris cited in Petition 
of Fuller, 159 P.2d 579, 685, 63 Nev. 
26. 

70 C.J. p 314 note 24. 

24. S.D.—Khittle v. Ernst, 168 N.W. 
754, 40 S.D. 594. 

70 C.J. p 314 note 25. 

25. Ark.—Free v. Maxwell, 212 S.W. 
325, 138 Ark. 489. 

26. Ark.—Free v. Maxwell, supra. 
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Under a statute rendering an interested witness 
incompetent to testify as to matters which occurred 
during the lifetime of decedent, a witness is com¬ 
petent to testify as to his ownership of property list¬ 
ed in the inventory of decedent’s estate, and that the 
inventory listed property that did not belong to the 
estate. 27 

If the statute prohibits testimony as to matters 
equally within the knowledge of decedent, the wit¬ 
ness cannot testify that money received by decedent 
on a check was the property of the witness, 28 but, 
under such a statute, where the ownership of prop¬ 
erty is involved, the witness may testify that he 
purchased the property with his own money in the 
absence of deceased, although it is contended that 
this is an indirect way of proving lack of owner¬ 
ship in decedent as to which he had knowledge. 29 

§ 218. - Possession or Occupancy of 

Property 

An interested witness may testify to his own posses¬ 
sion or occupancy of property as an independent fact, if 
it does not appear to relate to a transaction with the de¬ 
ceased, and some cases hold that the witness may testify 
to his ^possession or occupancy of property although he 
claims it by virtue of a transaction with the deceased and 
the evidence inferentially tends to prove the transaction. 
Testimony of possession after, but not before, the death 
of the decedent is competent under statutes rendering 
the witness incompetent as to matters occurring before 
the death or during the decedent's lifetime. 

Under a statute rendering the witness incompetent 
only as to transactions or communications with de¬ 
ceased, the witness may testify to his own possession 
or occupancy of property as an independent fact, if 
it does not appear to relate to a transaction with de¬ 
ceased, 30 or as to how much property was possessed 
by him at a certain time; 31 and some cases go even 
further and permit the witness to testify to his 
possession or occupancy of property, although he 
claims it by virtue of a transaction with deceased, 32 
and the evidence inferentially tends to prove the 
transaction with deceased, 33 or to testify to his ex- 

27. Ind.—•Lang' v. Snapp, 4 N.E. 2d 
587, 103 Ind.App. 627. 

28. Mich.—Shouldice v. McLeod, 90 
N.W. 288, 130 Mich. 444. 

29. Mich.—Moore v. Machen, 82 N.W. 

892, 124 Mich. 216. 

30. Ky.—Jones v. Driver, 137 S.W.ZcL 
729, 282 Ky. 82. 

70 C.J. p 313 note 8. 

Possession of written instruments see 
infra § 227 c (2). 

31. N.Y.—Price v. Brown, 5 N.Y.St. 

7, 25 Wkly.Dig. 43, affirmed 20 N.E. 

381, 112 N.Y. 677, 2 Silv.A. 143. 

32. Ky.—Jones v. Driver, 137 S.W.2d 
729, 282 Ky. 82. 

70 C.J. p 313 note 10. 
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elusive possession of the property, until decedent’s 
death, in order to negative the making of an alleged 
delivery to decedent. 34 There are, however, cases 
which deny the witness the right to testify to his 
own possession of property where the possession 
must have originated in, or resulted from, a personal 
transaction with deceased, and the possession in¬ 
ferential ly tends to prove the transaction. 35 Testi¬ 
mony as to facts establishing that deceased was 
merely the tenant of the witness is inadmissible as 
in contravention of the dead man’s statute. 36 

The witness’ possession of property before the 
death of decedent cannot be testified to where the 
statute renders the witness incompetent as to matters 
occurring before death or during decedent’s life¬ 
time, 37 but he may testify to possession of property 
after the death of decedent. 38 

§219. - Rendition or Furnishing Services 

or Supplies 

a. Services 

b. Supplies 

a. Services 

A statute relating the incompetency of an Interested 
witness to transactions or communications with the de¬ 
ceased precludes one who is making a claim for services 
rendered to the decedent from testifying directly to a con¬ 
tract of employment by the decedent, but under such a 
statute the witness may testify as to the acts constituting 
the services rendered if they are not of such character 
that they must necessarily have been rendered directly 
and personally to the deceased or with his consent. Testi¬ 
mony as to the rendition of services has been held Incom¬ 
petent under statutes making the witness incompetent 
generally or as to matters occurring during the lifetime 
of the decedent, or matters equally within the knowledge 
of the decedent. 

A statute rendering an interested witness incom¬ 
petent as to transactions or communications with 
deceased precludes a person, who is making claim 
for services rendered to decedent, from testifying 
directly to a contract of employment by decedent, 39 

N.H.—Bums v. Nolette, 144 A. 848> 
83 N.H. 489, 67 A.L.R. 1071. 

38. Ind.—Snider v. Preachers Aid 
Soc., 41 N.E.2d 665, 111 Ind.App. 
410. 

39. Ala.—Brooks v. Brooks, 81 So.2d 
596, 263 Ala. 117. 

Iowa.—In re McKeon’s Estate, 289 N. 

W. 915, 227 Iowa 1050. 

Ky.—Motch's Ex’x v. Motch’s Ex*rs» 
207 S.W.2d 759, 306 Ky. 334—Cain 
v. Campbell's Adm’x, 98 S.W.2d 17, 
265 Ky. 843—Duke’s Adm’r v. Pat¬ 
ton, 95 S.W.2d 249, 264 Ky. 598— 
Woods v. White, 69 S.W.2d 349, 253 
Ky. 263. 

Md.—Evans v. Buchanan, 38 A.2d 81* 
183 Md. 463. 


33. N.C.— Corpus Juris cited in 
Jones v. Waldroup, 7 S.E.2d 366, 
370, 217 N.C. 178. 

70 C.J. p 313 note 11. 

34. Wis.—McComb v. McComb, 234 
N.W. 707, 204 Wis. 293. 

35. Tex.—Turner v. Rogers, Civ. 
App., 106 S.W.2d 1078. 

70 C.J. p 314 note 13. 

Competency to testify to transfer or 
delivery of property from decedent 
see infra § 221 e. 

36. Tex.—Power v. Jones, Civ.App., 
135 S.W.2d 1054, error dismissed, 
judgment correct. 

37. Ind.—McDonald v. McDonald, 41 
N.E. 336, 142 Ind. 55. 
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or knowledge or authorization by decedent of the 
rendition of services by the witness, 40 unless, as 
provided in some statutes, required to testify thereto 
by the court. 41 

As long as he does not testify to the contract or 
transaction with deceased, which he must otherwise 
establish, however, the witness may testify as to 
the acts or matters which may constitute the serv¬ 
ices rendered if they are not of such character that 
they must necessarily have been rendered directly 
and personally to deceased or with his consent, 42 
although such testimony tends to define the full 
meaning and operation of an agreement with de¬ 
ceased. 43 So, one seeking to recover from the es¬ 
tate of a decedent for domestic services may testify 
as to the kind and amount of work required in car¬ 
ing for such household, as this is not the relation 
of a transaction with deceased as long as the wit¬ 
ness does not testify to what services she herself 
rendered. 44 

There is authority for a rule stated broadly that 
a party seeking to recover for services rendered 


with the knowledge or consent of decedent cannot 
testify that he performed the work or services; 45 
and the witness has been denied the right to testify 
as to services rendered to decedent, where the testi¬ 
mony is such that it discloses a transaction with de¬ 
ceased, 46 as where the services are of a personal 
nature necessarily done in the presence or with the 
knowledge or consent of decedent, so that the testi¬ 
mony will tend to show the existence of an implied 
contract by decedent to pay for the services ; 47 and 
it has been said that, although the services are al¬ 
leged to have been rendered under an express, rath¬ 
er than an implied, contract, the witness cannot 
testify with respect thereto, for the statute does 
not preclude such testimony only where an implied 
contract to pay for the services is sought to be 
established. 48 

On the other hand, there are a number of cases 
which permit the witness to testify to the rendition 
of services for decedent, although from the fact 
of the rendition an implied contract to pay for the 
services may be inferred. 49 In a suit on quantum 


N.Y.—In re Klaus ner's Will, 77 N.Y. 

S.2d 775, 192 Misc. 790. 

N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259. 

Tex.—Gordon v. Pledger, Civ.App., 
271 S.W.2d 344, refused no revers¬ 
ible error—Ashmore v. Pike, Civ. 
App., 108 S.W.2d 276. 

Utah.—Clark v. George, 234 P.2d 844, 
120 Utah 350. 

70 C.J. p 315 note 31. 

Contracts generally see infra § 221 a. 
Transfer or delivery of property gen¬ 
erally see infra § 221 e. 

Value of services or property see in¬ 
fra § 223. 

40. N.Y.—In re Havemeyer's Estate, 
39 N.Y.S. 550, 6 App.Div. 535. 

43- Ariz.—Remele v. Hamilton, 275 
P.2d 403, 78 Ariz. 45. 

Overruling of objection, to testimo¬ 
ny is equivalent to requiring witness 
to testify to conversations and state¬ 
ments made by an incompetent con¬ 
stituting his part of an alleged oral 
agreement between him and the wit¬ 
ness. 

Ariz.—Remele v. Hamilton, 275 F.2d 
403, 78 Ariz. 45. 

42. Ala.—Brooks v. Brooks, 81 So.2d 
596, 263 Ala. 117—Hendrix v. Pique, 
185 So. 390, 237 Ala. 49—Richards 
v. Williams, 165 So. 820, 231 Ala 
450—Hunt v. Murdock, 156 So. 841, 
229 Ala 277. 

Ky.—Cain v. Campbell's Adm'x, 98 S. 

W.2d 17, 265 Ky. 843. 

N.Y.—In re Lettner's Estate, 112 N. 
Y.S.2d 540. 

Tex.—McCall v. Owens, Civ.App., 68 
S.W.2d 1089, error refused. 

70 C.J. p 315 note 33. 


Held not transaction 

In will contest, testimony of bene¬ 
ficiary that she had taken care of tes¬ 
tator during his boyhood at least 
thirty-five years before his death was 
not inadmissible as a transaction 
within meaning of statute making 
testimony with respect to transac¬ 
tions or communications had person¬ 
ally with deceased persons incompe¬ 
tent in certain instances. 

Kan.—Stayton v. Stayton, 81 P.2d 1, 
148 Kan. 172. 

43. Ala.—Warten v. Black, 70 So. 
758, 195 Ala. 93. 

44. Iowa.—Wise v. Outtrim, 117 N. 
W. 264, 139 Iowa 192, 130 Am.S.R. 
301. 

45. N.C.—Peek v. Shook, 63 S.K2d 
542, 233 N.C. 259. 

70 C.J. p 315 note 36. 

46. Ala.—Brooks v. Brooks, 81 So.2d 
596, 263 Ala. 117. 

Ark.—Campbell v. Hammond, 156 S. 

W.2d 75, 203 Ark. 130. 

Ky.—Fortney v. Elliott’s Adm’r, 273 
S.W.2d 51—Carpenter v. Carpen¬ 
ter, 187 S.W.2d 282, 299 Ky. 738— 
Hopkins’ Ex’x v. Osborne, 128 S.W. 
2d 575, 278 Ky. 229, 142 AL.R. 1403 
—Ashabraner’s Ex’r v. Owens, 103 
S.W.2d 283, 267 Ky. 728—Duke’s 
Adm’r v. Patton, 95 S.W.2d 249, 264 
Ky. 598—Poston v. Lothridge’s 
Ex’r, 69 S.W.2d 22, 253 Ky. 177. 

McL—Ortel v. Gettig, 116 A.2d 145, 
207 Md. 594. 

N.J.—Greenberg v. Feather, 12 A.2d 
241, 124 N.J.Law 469. 

N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259. 

Pa.—In re Roach’s Estate, OrplL, 31 
Erie Co. 482. 

677 


Tex.—Vetter v. Nicholson, Civ.App., 
106 S.W.2d 1064—McCall v. Owens, 
Civ.App., 68 S.W.2d 1089, error re¬ 
fused. 

W.Va—Mann v. Peck, 80 S.E.2d 518, 
139 W.Va. 487. 

70 C.J. p 315 note 37. 

47. Ark,—Graves v. Bowles, 79 S.W. 
2d 995, 190 Ark. 579. 

Neb.—In re Hansen, 253 N.W. 674, 126 
Neb. 538. 

N.Y.—In re Maratto’s Will, 145 N.Y. 
S.2d 621—In re Lettner's Estate, 
112 N.Y.S.2d 540. 

N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259. 

Okl.—Mitchell v. Koch, 143 P.2d 811, 
193 OkL 342. 

Tex.—McCall v. Owens, Civ.App., 68 
S.W.2d 1089, error refused. 

70 C.J. p 316 note 38. 

48. Iowa.—Herring v. Herring's Es¬ 
tate, 62 N.W. 666, 94 Iowa 56. 

Establishing contract by Inference 

In action against administrator on 
alleged oral contract whereby dece¬ 
dent agreed reasonably to compen¬ 
sate plaintiff out of her estate on her 
death for services performed, testi¬ 
mony concerning services rendered 
and factual circumstances incident 
thereto, so as to establish alleged 
oral contract by inference from such 
testimony alone, would be as to a 
transaction with decedent and was in¬ 
admissible. 

Ala.—Brooks v. Brooks, 81 So.2d 596, 
263 Ala 117. 

49. Wis.—Kirkpatrick v. Milks, 44 N. 
W.2d 574, 257 Wis. 549. 

70 C.J. p 316 note 40. 
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meruit for services rendered to decedent during 
his last illness, plaintiff may testify that she is a 
practical nurse and had nursed decedent’s wife prior 
to the wife’s death and had been paid for it. 50 

If the statute renders the witness generally in¬ 
competent, except as to matters occurring after 
death, or the appointment of an administrator, the 
witness cannot testify to the rendition of services to 
deceased, 51 nor may the witness give such testimony 
if the statute renders him incompetent as to all 
matters occurring during the lifetime or before 
the death of decedent, 52 or matters equally within 
the knowledge of decedent. 53 Under a statute pro¬ 
hibiting interested parties from being a witness 
as to any communication or agreement not in writ¬ 
ing occurring before the death of a deceased person 
against whose estate a claim or demand is asserted, 
an interested witness is not prohibited from testify¬ 
ing as to rendition of services under a contract or 
agreement in writing 54 or as to the services per¬ 
formed. 55 Statutes rendering the witness incompe¬ 
tent only as to conversations with, or admissions by, 
deceased do not preclude the witness from testifying 
to what he has done for deceased. 56 

b. Supplies 

One who is asserting a claim for supplies furnished 
to the decedent is incompetent to testify that he did in 
fact supply them where the statute makes interested per¬ 
sons incompetent as to transactions and communications 
with, or matters equally within the knowledge of the de¬ 
cedent; but under a statute relating to communications 
or agreements not in writing, a witness may testify as to 
furnishing goods under a written contract. 

Statutes rendering interested persons incompetent 
as to transactions and communications with decedent 
preclude one, who is asserting a claim for articles 
supplied to decedent, from testifying that he did in 
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fact supply them, 57 and plaintiff cannot testify as 
to the furnishing of material to deceased under stat¬ 
ute rendering him incompetent as to matters equally 
within the knowledge of deceased. 58 Under a stat¬ 
ute prohibiting interested parties from being a wit¬ 
ness as to any communication or agreement not in 
writing occurring before the death of a deceased 
person against whose estate a claim or demand 
is asserted, an interested witness is not prohibited 
from testifying as to furnishing goods or material 
under a contract or agreement in writing. 53 

§ 220. - Decedent’s Acts, Admissions, 

Conditions, and Circumstances 

a. In general 

b. Characteristics and habits 

c. Mental capacity or condition 

d. Financial condition, income, and own¬ 

ership or possession of property 

e. Fraud 

f. Physical condition 

a. In General 

Statutes which relate the incompetency to transac¬ 
tions or communications with the decedent do not pre¬ 
clude the witness from testifying to independent acts or 
conduct of the decedent in which the witness has not 
participated, but the witness is incompetent where he 
has influenced the acts or participated in them; and the 
witness has been held incompetent to testify as to acts, 
admissions, or statements of the deceased under other 
statutes. 

Statutes which relate the incompetency only to 
transactions or communications with deceased do 
not preclude the witness from testifying to independ¬ 
ent acts or conduct of decedent, which the witness 
has not influenced or in which he has in no way 
participated, and of which he has gained knowledge 
by observation alone, 60 but the witness cannot testify 


Claimant under mechanics' lien 
filed against real estate after the 
death of the owner is competent to 
prove his accounts. 

Pa.—In re Baker’s Estate, 47 PaJDist. 
& Co. 444, 48 Lanc.L.Rev. 365. 

50. Ga.—Snow v. Snow, 30 S.E.2d 
823, 71 Ga.App. 316. 

51- Mo.—Yawitz v. Laughlin's Es¬ 
tate, App., 68 S.W.2d 830. 

70 C.J. p 316 note 41. 

52. Cal.—Mitchell v. Tibbetts, 280 P. 
2d 860, 131 C.A.2d 480. 

Ind.—Masters v. Stewart, 198 N.E. 

800, 101 Ind.App. 243. 

70 C.J. p 316 note 42. 

53. Mich.—Bums v. Kieley’s Estate, 
219 N.W. 743, 242 Mich. 668. 

70 C.J. p 316 note 43. 

54. Idaho.—Dowd v. Dowd's Estate, 
108 P.2d 287, 62 Idaho 157. 


55- Idaho.—Hubbard v. Ball, 81 P. 
2d 73, 59 Idaho 78. 

56. Minn.—State Bank of Winsted 
v. Strandberg, 180 N.W. 1006, 148 
Minn. 108. 

57. Ky.—Stone v. Smith, 130 S.W.2d 
18, 279 Ky. 213—Poston v. Loth- 
ridge’s Ex'r, 69 S.W.2d 22, 253 Ky. 
177. 

70 C.J. p 317 note 46. 

Loan or furnishing of money see in¬ 
fra § 221 c. 

58. Mich.—Kaufman v. Kaufman's 
Estate, 202 N.W. 929, 230 Mich. 
388. 

59. Idaho.—Dowd v. Dowd’s Estate, 
108 P.2d 28 7, 62 Idaho 157. 

60. Ga.—Prothro v. Walker, 42 S.E. 
2d 114, 202 Ga. 71. 

Iowa,—In re Talty's Estate, 5 N.W. 
2d 584, 232 Iowa 280, 144 A.L.R. 
859. 


Md.—Evans v. Buchanan, 38 A.2d 81, 
183 Md. 463. 

70 C.J. p 317 note 52. 

Delivery of property by decedent to 
witness see infra § 221 e. 
Statutes relating competency to: 
Acts done or omitted by decedent 
see supra § 215 (3). 

Matters equally within knowledge 
of deceased see supra § 215(6). 
Matters occurring during lifetime 
of decedent see supra § 215 (4). 
Transactions and communications 
between decedent and third person 
see infra § 228. 

Operation of motor vehicle 

(1) In action for wrongful death 
of deceased motorist, operator of 
truck that collided with deceased’s 
vehicle may testify as to his observa¬ 
tion of the actions of decedent and 
his vehicle. 
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to a statement or act which decedent has directed or 
addressed to the witness, 61 or which is in any sense 
participated in, or influenced by, the witness, 62 or 
a general conversation addressed by decedent to all 
in his presence, although they took no active part in 
the conversation; 63 and the presence of deceased 
at a certain time and place cannot be testified to 
where the transaction involved is the theft of 
money by deceased at that time and place, for the 
“transaction” began the instant the witness recog¬ 
nized deceased. 64 

Moreover, under the construction now given siich 
a statute in some states, the witness is regarded as 
being incompetent as to any knowledge which he 
has gained by the use of his senses from the per¬ 
sonal presence of deceased, 65 and other cases hold 
that the incompetency extends to acts or statements 
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' of deceased in the presence of the witness, although 
not addressed to him and made in ignorance of his 
presence, because the matter is one which decedent 
could have contradicted if alive and competent to 
testify. 66 The drinking of liquor with deceased is a 
personal transaction about which the witness cannot 
testify. 67 The manner in which deceased injured 
himself in the presence of the witness has also been 
held to be a “transaction” as to which the witness is 
incompetent. 68 

If the applicable statute extends the witness' in¬ 
competency to statements, declarations, or admis¬ 
sions by, as well as transactions with, a deceased 
or incompetent person, the witness is incompetent 
to testify to any statement, admission, or declara¬ 
tion of decedent or incompetent, 6 ^ particularly if it 


Iowa.—Turbot v. Repp, 72 N.W.2d 
565. 

(2) In statute prohibiting* a party 
to any transaction had personally 
with the decedent from testifying 
in an action against a decedent’s es¬ 
tate, the word “personally” imports 
more than unilateral observations of 
a survivor as to the operation of a 
vehicle by a decedent who was per¬ 
sonally unknown to the survivor. 
Md.—Shaneybrook v. Blizzard, 121 

A.2d 218. 

(3) Statute did not prohibit sur¬ 
vivors of an automobile collision 
with decedent from testifying as to 
the observed movement, course, and 
speed of decedent’s automobile, and 
from testifying as to the place where 
the collision occurred. 

Md.—Shaneybrook v. Blizzard, supra. 

61. Ala.—Shepherd v. Kendrick, 17 
So.2d 763, 245 Ala. 541. 

Ark.—Brickey v. Sullivan, 187 S.W.2d 
1, 208 Ark. 590. 

Cal.—In re Miles’ Estate, 164 P.2d 
546, 72 C.A.2d 336. 

Ga.—Cooper v. Cooper, 2 S.E.2d 145, 
59 Ga.App. 832. 

Iowa.—Lunt v. Van Gorden, 294 N.W. 
351, 229 Iowa 263. 

Neb.—Fick v. Herman, 68 N.W.2d 
622, 159 Neb. 758. 

N.J.—Phair v. Melosh, 6 A.2d 491, 
125 N.J.Eq. 497, affirmed 11 A.2d 
32, 127 N.J.Eq. 15. 

S.C.—Corpus Juris cited in Walters 
v. Kirkwood, 40 S.E.2d 795, 798, 209 
S.C. 470—Copeland v. Craig, 8 S.E. 
2d 858, 193 S.C. 484. 

Tenn.—Brown v. Fuqua, 9 Tenn.App. 

22 . 

Wash.—In re Wind’s Estate, 178 P.2d 
731, 27 Washed 421, 173 A.L.R. 
1276. 

70 C.J. p 317 note 53. 

Operation of motor vehicle 

(1) In action by motorist against 
corporation and its insurer, for dam¬ 
age sustained in collision with cor¬ 


poration’s truck, in which the truck 
driver was killed, motorist’s testi¬ 
mony as to negligent acts of corpo¬ 
ration’s driver was rendered inadmis¬ 
sible by statute prohibiting, in suits 
instituted or defended by corporation, 
testimony of adverse party concern¬ 
ing transactions or communications 
solely with a deceased agent of cor¬ 
poration. 

U.S.—U. S. A. C. Transport, Inc. v. 

Corley, CLAGa, 202 F.2d 8. 

(2) In action against administra¬ 
tor of estate of deceased motorist 
for injuries sustained in automobile, 
testimony that witness did not op¬ 
erate car, that only two persons were 
in it, that car ran off road at curve, 
that body of deceased was found ly¬ 
ing near car, and that deceased had 
been in car, was inadmissible under 
statute as concerning a personal 
transaction between plaintiff and de¬ 
ceased motorist. 

N.C.—Davis v. Pearson, 16 S.E.2d 

655, 220 N.C. 163. 

(3) In widow’s action against hus¬ 
band’s administrator for injury in 
automobile accident, her testimony 
as to violations of speed statute was 
held inadmissible as communication 
or personal transaction between her 
and deceased. 

N.C.—Boyd v. Williams, 175 S.E. 832, 

207 N.C. 30. 

(4) In wrongful death action, de¬ 
fendant motorist and wife were held 
not competent to testify as to actions 
and movements of deceased driving 
other car. 

W.Va.—Strode v. Dyer, 177 S.E. 878, 

115 W.Va. 733. 

(5) In personal injury action 
against administrator of motorist 
whose vehicle collided with plain¬ 
tiff’s, trial court properly refused to 
allow introduction of testimony by 
plaintiff that deceased's car was 
weaving from one side of road to 
another and suddenly crossed to 
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wrong side of road and collided with 
plaintiff's. 

Tex.—Andreades v. McMillan, Civ. 
App., 256 S.W.2d 477, error dis¬ 
missed. 

Actions of deceased pedestrian. 

In wrongful death action, defend¬ 
ant motorist and owner, who was a 
passenger at time of accident, were 
held incompetent to testify as to ac¬ 
tions of deceased pedestrian at time 
of accident. 

W.Va.—Willhide v. Biggs, 188 S.E. 

876, 118 W.Va. 160. 

70 C.J. p 305 note 76 [a]. 

Threats 

Statute applies to testimony of de¬ 
cedent’s alleged threats to take life 
of wife unless she signed deed. 

Tex.—Fuston v. Wilson, 192 S.W.2d 
444, 144 Tex. 588. 

62. U.S.—Cashman v. Mason, C.C.A. 
Minn., 166 F.2d 693. 

70 C.J. p 317 note 54. 

63. Wis.—In re Lauburg’s Will, 175 
N.W. 925, 170 Wis. 502. 

64. N.J.—Ten Broeck v. Jackson, 69 
A. 488, 71 N.J.Eq. 582, affirmed 69 
A. 490, 73 N.J.Eq. 734. 

65. Tex.—International Travelers’ 
Ass’n v. Bettis, 35 S.W.2d 1040, 
120 Tex. 67. 

70 C.J. p 318 note 57. 

66. W.Va.—Trowbridge v. Stone’s 
Adm’r, 26 S.E. 363, 42 W.Va. 454, 

Decedent’s ability to testify test as 
to whether matter is transaction 
see supra § 215(7) b (b). 

67. N.V.—Trombly v. Deso, 256 N.Y. 
S. 225, 235 App.Div. 15. 

68. Tex.—International Travelers’ 
Ass’n v. Bettis, 35 S.W.24 1040, 120 
Tex. 67. 

69. Ky.—Smith v. Justice, 256 S.W. 
2d 7—Webber v. Western & South¬ 
ern Life Ins. Co., 220 S.W.2d 584, 
310 Ky. 280—Gay v. Gay, 215 S. 
W.2d 96, 308 Ky. 545—Jefferson 
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is addressed to the witness ; 70 but, even under such 
a statute it has been held that the witness may tes¬ 
tify to decedent's involuntary expressions of pain 
and suffering, as they are facts based solely on ob¬ 
servation, 71 and the witness may testify as to what 
decedent has testified in public judicial proceedings, 
as this does not relate to a transaction with, or 
statement by, deceased in any individual sense. 72 

Under a statute providing that in actions or pro¬ 
ceedings against the representatives of deceased per¬ 
sons, any statement of the deceased shall not be ex¬ 
cluded as hearsay provided that the trial judge shall 
first find as a fact that the statement was made by de¬ 
cedent, in good faith, and on decedent's personal 
knowledge, a litigant having an interest in the sub¬ 
ject of the action adverse to the deceased is compe¬ 
tent to testify to any statement of the deceased 
provided that the trial judge first makes the re¬ 
quired findings. 73 In the case" of a trial before the 
jury, the judge must make preliminary findings 
that the statement was made by decedent in good 
faith and on his personal knowledge before admit¬ 
ting the evidence to the jury; 74 but in a case tried 
by the judge without a jury, such findings may be 
implicit in the general finding for the party adduc¬ 
ing the evidence. 75 

b. Characteristics and Habits 

An interested witness cannot testify to the habits and 
business methods of the deceased under a statute mak¬ 
ing an interested witness incompetent generally, or which 
relates the incompetency to matters occurring during the 
lifetime of the deceased, or, according to one view, under 
a statute relating to transactions and communications 
with the deceased. 

An interested witness cannot testify to the habits 
and business methods of deceased under a statute 
which makes an interested witness incompetent gen¬ 
erally, 76 or which relates the incompetency to mat- 
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ters occurring during the lifetime of deceased, 77 nor 
may the witness, under such a statute, give his 
opinion as to decedent's character, for such an opin¬ 
ion necessarily involves facts occurring during the 
lifetime of decedent. 78 According to one view a 
statute rendering the witness incompetent as to 
transactions and communications with deceased does 
not preclude the witness from-testifying as to the 
habits of deceased, 79 but where such a statute is con¬ 
strued to make the witness incompetent as to any 
knowledge which he has gained by the use of his 
senses from the personal presence of deceased, the 
witness cannot testify to decedent's habits. 86 

c. Mental Capacity or Condition 

Under various statutes witnesses have been held In¬ 
competent to testify on their own behalf concerning the 
mental capacity of a decedent, as where the statute un¬ 
qualifiedly renders interested persons incompetent. 

Where the statute unqualifiedly renders interested 
persons incompetent to testify in their own favor, 
except as to matters occurring after death, they can¬ 
not testify on their own behalf as to the mental 
condition of deceased; 81 and in an action by a 
grantor's heirs against the grantee's sole heir and 
administrator to set aside a deed, plaintiffs are not 
incompetent as witnesses to testify to facts ob¬ 
served by them with respect to the grantor's mental 
or physical condition when the deed was executed, 
under a statute prohibiting testimony by a party to 
the contract or cause of action where the other party 
is dead or insane. 82 

Under statutes relating to transactions or com¬ 
munications. A statute precluding the other party 
to a transaction with an incompetent from testifying 
prevents the other party from testifying that the 
incompetent was mentally incapacitated at the time 
of the transaction. 83 In states where a statute ren¬ 
dering the witness incompetent as to transactions 


Standard Life Ins. Co. of Greens¬ 
boro, N. C. v. Hewlett, 210 S.W. 
2d 352, 307 Ky. 171—Denney’s 

Adm’r v. Albright, 183 S.W.2d 937, 
298 Ky. 69 S—Conley v. Coburn, 179 
S.W.2d 668, 297 Ky. 292—Depart¬ 
ment of Welfare of Commonwealth 
of Kentucky v. Farmer’s Commit¬ 
tee, 162 S.W.2d 796, 290 Ky. 813— 
Hatfield Campbell-Creek Coal Co. 
v. Adams, 122 S.W.2d 787, 275 Ky. 
744. 

70 C.J. p 318 note 61. 

70. Ky.—Gay v. Gay, 215 S.W.2d 
96, 308 Ky. 545. 

70 C.J. p 318 note 62. 

71. Tex.—Nimitz v. Holland, Civ. 
App., 217 S.W. 244, affirmed 232 
S.W. 298, 239 S.W. 185, 111 Tex. 
419. 


Involuntary acts covered by statutes I 
relating incompetency to acts done j 
or omitted by deceased see supra 
2 215(3). 

72. Ala.—Roberts v. Davis, 160 So. 
718, 230 Ala. 272. 

70 C.J. p 318 note 64. 

73. S.D.—Scott v. Liechti, 15 N.W.2d 
1, 70 S.D. 89. 

Evidence held to authorize finding* 
that statement was made by dece¬ 
dent in good faith and on dece¬ 
dent's personal knowledge. 

S.D.—Scott v. Liechti, supra. 

74. S.D.—Scott v. Liechti, supra. 

75. S.D.—Scott v. Liechti, supra. 

76. Ill.—First Nat. Bank of Chica¬ 
go v. King Edwards Hospital Fund 
for London, 117 N.E.2d 656, 1 Ill. 

| App. 2d 338. 


77. Ind.—Zimmerman v. Beatson, 79 
N.E. 518, 80 N.E. 165, 39 IndApp. 
664. 

78. N.H.—Pattee v. Whitcomb, 56 A 
459, 72 N.H. 249. 

70 C.J. p 318 note 69. 

79. N.C.—In re Harrison's Will, 111 
S.E. 867, 183 N.C. 457. 

80. N.Y.—In re Kelly's Estate, 143 
N.E. 795, 238 N.Y. 71, reargument 
denied 144 N.E. 900, 238 N.Y. 581. 

81. Ill.—Beemer v. Beemer, 96 NJB. 
1058, 252 Ill. 452. 

70 C.J. p 319 note 71. 

Physical condition see infra subdivi¬ 
sion f of this section. 

82. Mo.—Edinger v. Kratzer, 175 S. 
W.2d 807. 

83. Va.—Hill v. Postley, 17 S.E. M*. 
I 90 Va. 200. 
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and communications with, or statements by, de¬ 
ceased has been construed to extend the incompeten¬ 
cy to any knowledge which the witness has gained 
by the use of his senses from the personal presence 
of deceased, he cannot give his opinion of the mental 
capacity of deceased regardless of whether or not 
it is based on transactions and communications with 
deceased or on deceased’s acts, appearance, and 
conduct of which the witness has knowledge by ob¬ 
servation alone. 84 Courts of other states, having 
such a statute, allow a witness to testify to the acts, 
conduct, and appearance of deceased, indicating 
mental capacity, of which the witness has knowledge 
by observation alone, and to give his opinion of 
decedent’s mental capacity based thereon. 85 

Some decisions allow the witness to show, and 
base his opinion on, personal transactions and com¬ 
munications, 86 or conversations not relating to the 
cause of action, 87 had with decedent, although the 
statute expressly renders the witness incompetent 


as to conversations with decedent, 88 or statements by 
him. 89 Other cases deny the witness the right to 
give such an opinion if it is in any way based on a 
transaction or communication with decedent as to 
which the witness cannot competently testify, 90 and 
it has been held that, while the witness may give 
his opinion as to the general mental condition of de¬ 
ceased, he cannot give his opinion as to decedent’s 
mental condition on the date that the transaction 
took place. 91 

The intent with which deceased performed a per¬ 
sonal transaction with the witness is a matter as 
to which the witness is incompetent as well as any 
other part of the transaction. 92 

Under statutes relating to matters occurring be¬ 
fore or during certain time . The sole beneficiary 
of a will is incompetent to testify on the issue of 
mental capacity in a will contest under a statute 
relating incompetency of witnesses to claims or de¬ 
fenses arising during the lifetime of the deceased 


84. Tex.—Rag's dale v. Ragsdale, 179 
S.W.2d 291, 142 Tex. 476. 

Johnson v. Poe, Civ.App., 210 S. 
W.2d 264, error refused no revers¬ 
ible error—Brodt v. Brodt, Civ. 
App., 91 S.W.2d 837, error dis¬ 
missed. 

W.Va.—Mann v. Peck, 80 S.E.2d 518, 
139 W.Va. 487. 

70 C.J. p 319 note 74. 

85. Ga.—Jones v. Smith, 56 S.E.2d 
462, 206 Ga. 162—Arnold v. Free¬ 
man, 183 S.E. 811, 181 Ga. 654— 
Ellis v. Britt, 182 S.E. 596, 181 
Ga. 442. 

Iowa—Ipsen v. Ruess, 35 N.W.2d 82, 
239 Iowa 1376. 

70 C.J. p 319 note 75. 

Testimony used as basis Tor infer¬ 
ence 

In ejectment by grantee against 
grantor’s heirs, testimony of defend¬ 
ants relating to conduct of deceas¬ 
ed, used only as a basis for infer¬ 
ence that deceased was wanting in 
mental capacity of kind necessary 
to make deed, was not within prohi¬ 
bition of dead man’s statute, even 
though the incidents mentioned could 
be defined as transactions. 

N.C.—Goins v. McLoud, 58 S.E.2d 634, 
231 N.G 655. 

86. NIC.—In re Brown’s Will, 166 S. 
E. 72, 203 N.C. 347. 

70 C.J. p 319 note 77. 

87. Kan.—Grimshaw v. Kent, 73 P. 
92, 67 Kan. 463. 

70 GJ. p 319 note 78. 

88. Minn.—In re Mumm’s Estate, 
225 N.W. 102, 177 Minn, 226. 

70 GJ. p 320 note 79. 

Conversation, to lay foundation 

(1) To lay a foundation for the 
witness* opinion as to decedent’s 
mental capacity he may testify to 


a conversation with decedent al¬ 
though the statute expressly renders 
him incompetent as to conversations 
with, or admissions by, decedent. 
Minn.—In re Eklund’s Estate, 47 N. 

W.2d 422, 233 Minn. 519. 

70 C.J. p 320 note 79 [a] (1). 

(2) To indicate the state of de¬ 
cedent’s mind the witness may tes¬ 
tify to conversations which are in 
the nature of verbal acts and have 
no connection with the particular is¬ 
sues involved in the suit. 

Minn.—Sullivan v. Brown, 31 N.W. 

2d 439, 225 Minn. 524—Larson v. 

Dahlstrom, 8 N.W.2d 48, 214 Minn. 

304, 146 A.L.R. 245—Scott v. Pru¬ 
dential Ins. Co. of America, 290 N. 

W. 431, 207 Minn. 131. 

70 C.J. p 320 note 79 [a] (2). 

(3) Verbal acts rule permits an 
interested party or person to give 
conversations with person since de¬ 
ceased for sole and limited purpose 
of laying a foundation for giving of 
an opinion as to whether decedent 
was mentally competent, and not for 
purpose of laying foundation for 
drawing of inferences as to dece¬ 
dent’s mental attitude or condition 
generally. 

Minn.—In re Eklund’s Estate, 47 N. 

W.2d 422, 233 Minn. 519. 

(4) Rule does not permit party or 
Interested person to give conversa¬ 
tions with a decedent as basis for 
drawing of an inference as to dece¬ 
dent's actual intent on theory that 
conversations revealed decedent’s 
mental attitude was one of hostil¬ 
ity or prejudice toward a certain 
person or subject. 

Minn.—In re Eklund’s Estate, supra. 

(5) Conversations between wife 
of sole legatee, who was testatrix’ 
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son, and testatrix In so far as they 
gave expression to testatrix’ grave 
disappointment on learning that 
grandson was an adopted child, were 
not admissible as constituting ver¬ 
bal acts of testatrix which reflect¬ 
ed her state of mind at time grand¬ 
son was adopted as well as for some 
years prior to execution of will. 
Minn.—In re Eklund’s Estate, supra. 

(6) In action by brother against 
sisters to quiet title to land which 
brother had held in joint tenancy 
with mother until her death, testi¬ 
mony of one sister who asserted In¬ 
terest in land as to statements made 
by mother during her lifetime with 
reference to mother’s intended dis¬ 
position of property and indicating 
that brother had exercised undue In¬ 
fluence was not admissible under ver¬ 
bal act rule even though offered to 
show mother’s mental condition. 
Minn.—Larson v. Dahlstrom, supra. 

(7) In action on life policy involv¬ 
ing issue of suicide, insured’s con¬ 
versation with beneficiary on after¬ 
noon of death was inadmissible In 
so far as conversation may have 
shown plans which related to the 
presence or absence of motive for 
or intention of suicide. 

Minn.—Scott v. Prudential Ins. Co. 
of America, supra. 

89. S.D.—In re Golder’s Estate, 158 
N.W. 734, 37 S.D. 397. 

70 C.J. p 320 note 80. 

90. Iowa.—Johnson v. Fosnacht, 65 
N.W.2d 446, 245 Iowa 1251. 

70 GJ. p 320 note 81. 

91. Ala.—Davis v. Tarver, 65 Ala. 
98. 

92. N.J.—Turner v. Spicer, 110 A. 41, 
91 N.J.Eq. 412. 

70 C.J. p 319 note 70, 
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person. 93 Under the judicially made rule that a 
statute rendering the witness incompetent as to mat¬ 
ters occurring before death does not preclude testi¬ 
mony as to matters which are open to public ob¬ 
servation, it is held, where such a statute exists, that 
the witness may testify to the mental capacity of 
deceased and the facts and circumstances on which 
he bases his opinion. 94 

Under statutes relating to statements of, or acts 
done or omitted by, decedents. Where the statute ex¬ 
tends the incompetency to any verbal statement of, 
or any transaction with, or any act done or omitted 
to be done by, decedent, the witness may not show 
decedent's mental condition by testifying as to what 
he did or said, or how he looked or acted, 95 although 
it has been held that the witness may testify as to 
observable conditions bearing on mental capacity. 96 

Under statutes rendering witness competent on 
certain issues . Where the statute provides that 
where the issue or inquiry is devisavit vel non or is 
any other issue or inquiry with respect to the prop¬ 
erty of a deceased owner and the controversy is be¬ 
tween parties respectively claiming such property 
by devolution on the death of such owner, all per¬ 
sons shall be fully competent witnesses, a beneficiary 
in a proceeding for probate of a will is a competent 
witness to prove that testator was mentally compe¬ 
tent. 97 

d. Financial Condition, Income, and Ownership 
or Possession of Property 

Under a statute rendering him incompetent as to mat¬ 
ters occurring during the life of the decedent, a party 
cannot testify as to the property and possessions of the 
decedent; but if the statute extends the incompetency 
only to transactions or communications with the deceased, 
the witness may testify to the financial condition of the 
decedent at a certain time, and the amount of his in¬ 
come and possessions where the testimony does not re¬ 
late to a transaction with the deceased. 

Under a statute rendering him incompetent as to 
matters occurring during the life of decedent, a 


97 c.j.s. 

party cannot testify as to the property and posses¬ 
sions of decedent. 98 

If the statute extends the incompetency to only 
transactions or communications with deceased, the 
witness may testify to the financial condition of 
decedent at a certain time, 99 the amount of dece¬ 
dent’s income or earnings, 1 what property was owned 
by decedent at the time he made a transfer before 
his death, 2 decedent’s possession of property of 
which the witness has knowledge as an independent 
fact otherwise than from a transaction or com¬ 
munication with decedent, 3 or the fact that the wit¬ 
ness and decedent occupied the same office for busi¬ 
ness purposes. 4 

It has even been held that a party claiming rent 
or hire for property occupied or employed by dece¬ 
dent may testify to decedent’s possession or use of 
the property during a certain period, although from 
such facts a contract to pay the rent or hire may be 
implied, 5 and that, where delivery of property to 
decedent is in issue, the witness may testify that 
he saw the property in decedent’s possession; 6 but 
the witness has been denied the right to testify to de¬ 
cedent’s possession of property where it relates to a 
transaction with deceased. 7 The witness may tes¬ 
tify as to how much of the witness’ property dece¬ 
dent received where decedent took possession in the 
witness’ absence, 8 and it has been held that the wit¬ 
ness may testify to the fact that he found certain 
property on the premises of deceased. 9 

e. Fraud 

The witness cannot testify as to fraud which the de¬ 
cedent has practiced on him either under a statute ren¬ 
dering him incompetent as to transactions and communi¬ 
cations with, or statements by, the deceased, or as to 
all matters occurring before the death of the decedent, al¬ 
though there is some authority apparently to the contrary 
under statutes of the latter character. 

The witness cannot testify as to fraud which de¬ 
cedent has practiced on him, either under a statute 
rendering him incompetent as to transactions and 


93. Miss.—Halford v. Hines, 79 So. 
2d 264. 

94. Ind.—Davis v. Babb, 125 N.E. 
403, 190 Ind. 173. 

70 C.J. p 320 note 84. 

95. Ky.—Conley v. Coburn, 179 S.W. 
2d 668, 297 Ky. 292. 

70 C.J. p 319 note 72. 

Will contests see supra § 142. 

96. Ky.—Wilbur’s Ex’r v. Lemmon, 
209 S.W.2d 82, 306 Ky. 675. 

97. Pa.—Citizens Nat. Bank of Brad¬ 
ford v. McCafferty, 119 A.2d 297, 
383 Pa. 588. 


N.E. 518, 80 N.E. 165, 39 Xnd.App. 
664. 

99. N.T.—Guibert v. Saunders, 10 N. 
Y.St. 43. 

1. Ky.—Kennedy Transfer Co. v. 
Greenfield’s Adm'x, 59 S.W.2d 978, 
248 Ky. 708. 

2. Ky.—McCoy’s Adm’r v. McCoy, 
125 S.W. 177. 

3. Iowa—In re Wearin’s Estate, 149 
N.W. 621, 167 Iowa 535. 

70 C.J. p 321 note 95. 

4. Iowa—Shetler v. Stewart, 107 N. 
W. 310, 110 N.W. 582, 133 Iowa 
320. 

5. Ala—Sullivan v. Hobbs, 98 So. 
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307, 19 AlaApp. 465, certiorari de¬ 
nied 98 So. 309, 210 Ala 372. 

70 C.J. p 321 note 97. 

Facts tending- to show implied con¬ 
tract generally see infra § 221 a 

6. N.C.—Carroll v. Smith, 79 S.E. 
497, 163 N.C. 204. 

7. S.D.—Kraft v. Security State 
Bank of Winner, 223 N.W. 208, 54 
S.D. 325. 

70 C.J. p 321 note 99. 

8. Iowa—Beatty v. Snouffer, 146 N. 
W. 844, 164 Iowa 746. 

9. Ala—Miller v. Clay, 57 Ala 162. 
Tex.—Horst v. Tobin, Civ.App., 18 S. 

W.2d 221. 


98. Ind.—Zimmerman v. Beatson, 79 
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communications with, or statements by, deceased, 10 
or as to all matters occurring before the death of 
decedent; 11 but there is other authority to the ef¬ 
fect that a statute of this latter character cannot 
be used to shield the wrongdoing of deceased, and 
that the adverse party may testify to the fraudulent 
transactions of deceased, if the fraud has been clear¬ 
ly established by other evidence. 12 

f. Physical Condition 

While a result to the contrary is reached where the 
broadest exclusionary effect is given to the statutes, stat¬ 
utes rendering the witness incompetent as to transactions 
or communications with the deceased have been held not 
to prevent the witness from testifying as to the health or 
physical condition of the deceased before his death; and 
a statute relating to matters occurring before the death 
of the decedent does not preclude the witness from testi¬ 
fying as to the health of the decedent. 

While a result to the contrary is reached where 
the broadest exclusionary effect is given to statutes 
of a similar nature, 13 statutes rendering the witness 
incompetent as to transactions or communications 
with, or statements by, deceased have been held not 
to prevent the witness from testifying as to the 
health or physical condition of deceased before his 
death, 14 or that deceased was sick for a certain 
length of time, 15 and a doctor suing decedent’s es¬ 
tate for medical services may testify that decedent 
had a certain disease, 16 and that his death was due 
to certain causes. 17 

A statute rendering the witness incompetent as 
to matters occurring before the death of decedent 


does not preclude him from testifying as to the 
health of decedent 13 

§ 221. — Transfers, Conveyances, and 
Contracts Generally 

a. Contracts in general 

b. Marriage 

c. Loans and usury 

d. Gifts 

e. Transfer or delivery of property 

f. Payment or transmission of money 

a. Contracts in General 

A party or interested witness is ordinarily incompetent 
to testify as to a contract or agreement with a deceased 
or incompetent person under the statutes relating to the 
competency of witnesses in actions by or against repre¬ 
sentatives, survivors, or successors in title or interest of 
deceased or incompetent persons. 

Although it has been held that one claiming to be 
the owner of realty, in reliance on an alleged oral 
contract to convey, may testify after the death of 
the other party concerning the terms of the alleged 
contract, 19 a witness cannot testify as to a contract 
or agreement with a deceased or incompetent per¬ 
son under a statute which renders the witness gen¬ 
erally incompetent to testify in his favor, 20 or which 
provides generally that, where one party to the con¬ 
tract or cause of action in issue and on trial is dead, 
the other party shall not be admitted to testify in his 
own favor or in favor of any party to the action 
claiming under him, 21 or which renders the witness 


10. Okl.—Conklin v. Tates, 83 P. 
910, 16 Okl. 266. 

70 C.J. p 321 note 5. 

Witness’ reliance on misrepresenta¬ 
tions of deceased see supra § 217 a. 

11. Ind.—Skillen v. Skillen, 41 Ind. 
260. 

12. Philippine.—Chua v, Carr, 53 
Philippine 975. 

13. Ky.—National Life & Acc. Ins. 
Co. v. Scott, 240 S.W.2d 849—iEtna 
Life Ins. Co. of Hartford, Conn., v. 
Prater’s Adm’x, 83 S.W.2d 17, 259 
Ky. 665. 

70 C.J. p 320 note 86. 

14. Iowa.—O’Dell v. O’Dell, 26 N.W. 
2d 401, 238 Iowa 434—In re Talty’s 
Estate, 5 N.W.2d 584, 232 Iowa 280, 
144 A.L.R. 859. 

70 C.J. p 321 note 87. 

15. Iowa.—Hayes v. Snader, 165 N. 
W. 1041, 182 Iowa 443. 

16. Ala.—Morrisette v. Wood, 26 So. 
307, 123 Ala. 384, 82 Am.S.R. 127. 

17. Ala.—Morrisette v. Wood, supra. 

18. Ind.—Supreme Lodge K. P. v. 
Andrews, 67 N.E. 1009, 31 Ind.App. 
422. 


19. Or.—Losey v. O’Hair, 83 P.2d j 

493, 160 Or. 63. j 

20. Ill.—Jatcko v. Hoppe, 131 N.E.2d 
84, 7 I11.2d 479—Chambers v. Ap¬ 
pel, 64 N.E.2d 511, 392 Ill. 294— 
Brumfield v. Wise, 26 N.E.2d 82, 
373 Ill. 263. 

Ohio.—Voelkl v. Latin, 16 N.E.2d 519, 
58 Ohio App. 245. 

70 C.J. p 323 note 19. 

Acts done by witness under contract 
in absence of deceased see supra 
§ 217 a. 

Agency or partnership see infra § 

222 . 

Making improvements under contract 
with decedent for sale of property 
see supra § 2 17 c. 

Rendition of services or furnishing 
supplies to decedent by witness see 
supra $ 219. 

Witness’ mental condition or state of 
mind at time of entering into con¬ 
tract see supra § 217 a. 

21. Mo.—Lambert v. Rodier, App., 
194 S.W.2d 934—In re Reichelt's 
Estate, App., 179 S.W.2d 119—Hill 
v. Johnson, App., 178 S.W.2d 801— 
Major v. McVey, App., 128 S.W.2d 
347. 

70 C.J. p 323 note 20. 
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Negative testimony 

In suit to establish constructive 
trust, it was extremely doubtful if 
negative testimony of defendants 
that they heard no agreement made 
or acknowledged by their father un¬ 
der whom they claimed, at time of 
public sale of land in question or 
later, that he agreed to reconvey 
the land to one, under whom plain¬ 
tiffs claimed, on being reimbursed 
for his outlay and expense was ad¬ 
missible in view of statute. 

Mo.—Swon v. Huddleston, 282 S.W.2d 
18. 

Contract for adoption. 

One seeking to enforce the spe¬ 
cific performance of a contract for 
adoption is incompetent to testify 
in such action where the other par¬ 
ty is dead. 

Mo.—Teats v. Flanders, 24 S.W. 126, 
118 Mo. 660. 

1 C.J. p 1379 note 18. 

Debt 

A surviving spouse, alleging that 
deceased spouse’s debt was bona fide 
consideration for conveyance of real¬ 
ty, was incompetent to testify con¬ 
cerning debt. 

Mo.—Farmers & Traders Bank t. 
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incompetent as to matters equally within the knowl¬ 
edge of deceased, 22 A verbal or oral contract or 
understanding with deceased cannot be testified to 
if the statute relates the incompetency to any con¬ 
versation with, or admission by, deceased. 23 A stat¬ 
ute making the witness incompetent as to the con¬ 
tract in issue and on trial precludes testimony as to 
what took place between the parties at the time 
of making such contract. 24 

Under statutes relating to matters occurring be¬ 
fore or during certain time . An interested witness 
may not testify as to a contract or agreement with 
deceased under a statute rendering the witness in¬ 
competent as to matters occurring before the death 
of deceased; 25 and a person cannot testify to a 
contract under which he claims a part of a de¬ 
ceased person’s estate, where the statute provides 
that no person shall testify to establish his own claim 
against the estate of a deceased person which 
originated during the lifetime of such deceased per¬ 
son. 26 

Kendrick, 108 S.W.2d 62, 341 Mo. 

671. 

22. Mich.—Bell v. Cramer's Estate, 

295 N.W. 553, 296 Mich. 44—De¬ 
troit Trust Co. v. Struggles, 286 N. 

W. 844, 289 Mich. 595. 

70 C.J. p 323 note 18. 

23. Ill.—Henry v. Tiffany, 5 Ill.App. 

648. 

Minn.—Sheehan v. Nelson, 210 N.W. 

284, 168 Minn. 426. 

24. Minn.—Johnson v. Coles, 21 
Minn. 108. 

25. Miss.—In re Reinecke's Estate, 

83 So.2d 438. 

Pa.—In re Snyder's Estate, 100 A.2d 
67, 375 Pa. 185—Donaldson, to Use 
of Bielski v. Bielski, 17 A. 2d 616, 

340 Pa. 528, certiorari denied Biel¬ 
ski v. Samuels, 61 S.Ct. 1112, 313 
TJ.S. 589, 85 L.Ed. 1544. 

In re Schartner's Estate, Orph., 

29 Del.Co. 401—Geyer v. Walton, 

Com.Pl., 58 Montg.Co. 33, affirmed 

30 A.2d 643, 151 Pa.Super. 549- 
In re Snyder’s Estate, Orph., 16 
Som.Leg.J. 274. 

70 C.J. p 323 note 17. 

26. Miss.—Jackson v. Johnson, 88 
So. 410, 126 Miss. 26—Graham v. 

Taylor, 78 So. 706, 117 Miss. 736. 

27. Idaho.—Dowd v. Dowd's Estate, 

108 P.2d 287, 62 Idaho 157. 

Purpose of statutory amendment 
Amendment limiting statutory pro¬ 
hibition of testimony on claim or 
demand against estate to testimony 
as to any “communication, or agree¬ 
ment, not in writing," manifested 
purpose of relaxing instead of re¬ 
stricting the previous rule. 

Idaho.—Dowd v. Dowd's Estate, su¬ 
pra. 


Under a statute prohibiting interested parties 
from being a witness as to any communication 
or agreement not in writing occurring before 
the death of a deceased person against whose estate 
a claim or demand is asserted, an interested witness 
may testify to occurrences in relation to, or in con¬ 
nection with, a contract or agreement in writing, 27 
such as delivery or possession of the agreement, 28 
or other facts subsequent and collateral to the writ¬ 
ing, 29 but the prohibition extends to and compre- 
' hends contracts and agreements not in writing. 36 

Under statutes relating to transactions , communi¬ 
cations, or statements . A contract, whether express 
or implied by law, is a transaction, 31 and statutes 
rendering the witness incompetent as to transac¬ 
tions or communications with, or statements by, de¬ 
cedent or incompetent, exclude testimony with re¬ 
spect to a contract or agreement with decedent or 
incompetent, 32 or the abrogation or rescission there¬ 
of, 33 or a waiver of the terms of the contract or 

Md.—Wright v. Wagner, 34 A.2d 441, 
182 Md. 483. 

Neb.—Hitchens v. Alderson, 262 N. 
W. 501, 129 Neb. 573—Gibson v. 
Sheen, 260 N.W. 186, 128 Neb. 728. 
N.Y.—In re Kellas’ Estate, 40 N.Y.S. 
2d 655, affirmed 46 N.Y.S.2d 884, 
267 App.Div. 924, appeal denied 48 
N.Y.S.2d 686, 267 App.Div. 1006. 
N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259. 

Okl.—Thomas v. Dancer, 264 P,2d 714 
—Leonard v. Prentice, 43 P,2d 776, 
171 Okl. 522. 

Tenn.—Anderson v. Howard, 74 S.W. 

2d 387, 18 Tenn.App. 169. 

Tex.—Caldwell v. Tucker, Civ.App„ 
246 S.W.2d 923—Higgs v. Parm¬ 
er, Civ.App., 234 S.W.2d 1021— 
Stanley v. Stanley, Civ.App., 139 S. 
W.2d 876. 

Wash.—Dittmar v. Frye, 93 P.2d 709, 
200 Wash. 451, 124 A.D.R. 708. 
W.Va.—Drake v. Parker, 7 S.E.2d 651, 
122 W.Va. 145. 

70 C.J. p 322 note 11. 

Attempts to Impeach written in¬ 
struments after death of party there¬ 
to are not looked on with, favor by 
courts. 

N.Y.—In re Hastings' Will, 4 N.Y.S. 
2d 100, reversed on other grounds 
8 N.Y.S.2d 73, 255 App.Div. 913, af¬ 
firmed In re Hastings' Estate, 21 
N.E.2d 201, 280 N.Y. 694. 

33. Kan.—Eberhart v. Rath, 131 P. 
604, 89 Kan. 329, Ann.Cas.l915A 

268. 

Tex.—Watson v. Watson, Civ.App., 
229 S.W. 899. 

Availability of defense based on 
modification 

In action by administrator of es¬ 
tate of deceased grantor to reform 
deed so as to conform with written 


28. Idaho.—Dowd v. Dowd’s Estate, 
supra. 

29. Idaho.— Dowd v. Dowd’s Estate, 
supra. 

Contract to repay loans 

Where husband’s contract to re¬ 
pay loans made by wife was evi¬ 
denced by writing, other facts in¬ 
volved in the transaction, including 
release of mortgage and return of 
mortgage and note to husband, and 
redelivery of the agreement to wife, 
were collateral to the writing and 
did not in effect establish a new and 
independent contract, and hence tes¬ 
timony concerning such facts was not 
inadmissible as involving a “com¬ 
munication, or agreement, not in 
writing." 

Idaho.—Dowd v. Dowd's Estate, su¬ 
pra. 

30. Idaho.—Dowd v. Dowd’s Estate, 
supra. 

31. Neb.—Hitchens v. Alderson, 262 
N.W. 501, 129 Neb. 573. 

70 C.J. p 3 22 note 10. 

32. U.S.—Niles v. Luttrell, D.C.Ky., 
61 F.Supp. 778. 

I Ala.—Thompson v. Suttle, 15 So. 2d 
590, 244 Ala. 687. 

Ark.—Harris v. Harris, 286 SW.2d 
849. 

Iowa.—Johnson v. Fosnacht, 65 N. 
W.2d 446, 245 Iowa 1251—Griffith v. 
Portlock, 7 NW.2d 199, 233 Iowa 
492—Banks v. Rotzler, 300 N.W. 
278, 230 Iowa 1138. 

Ky.—Burgraf v. Reynolds, 206 S.W. 
2d 206, 306 Ky. 104—Merryman v. 
Parker, 192 S.W.2d 812, 301 Ky. 
612—Truitt v. Truitt's Adm'r, 162 
S.W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127—Stone v. Smith, 130 S.W.2d 
18, 279 Ky. 213. 
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agreement which is involved, 34 or any act or fact, 35 
promise or statement, 36 or conversation, 37 that 
would tend to show the existence of a contract with 
the decedent or incompetent; and the witness can¬ 
not establish the existence or contents of a contract 
with deceased by indirection or negation. 33 

Where an agreement with deceased is fully estab¬ 
lished by other testimony, evidence of a party is ad¬ 
missible which has no tendency to prove the agree¬ 
ment in question, save as it tends to prove collateral 
facts the effect of which is to change the aspect of 
the case as previously developed by defining the 
full meaning and operation of the agreement with 
deceased. 39 

The facts from which an implied contract might 
be inferred constitute a part of the transaction with 
decedent, 40 and an interested witness is barred from 
testifying as to facts which would tend to establish 
an implied contract between him and decedent. 41 
Thus, it is often held that the witness cannot testify 
to his own acts which tend to establish the existence 
of an implied contract with decedent; 42 but other 
cases hold that the witness may testify to an act 
of his own, although the law might raise from it 
an implied promise on the part of deceased, for 
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such a promise is raised only because there is no 
express contract or no "transaction or communica¬ 
tion” between the parties. 43 

b. Marriage 

A surviving spouse, who Is an interested party, can¬ 
not ordinarily testify with respect to an alleged marriage 
with the decedent under the statutes relating to the 
competency of witnesses In actions by or against repre¬ 
sentatives, survivors, or successors In title or Interest 
of deceased or incompetent persons. 

A surviving spouse, who is an interested party, 
cannot ordinarily testify with respect to an alleged 
marriage with decedent under statutes rendering the 
witness generally incompetent to testify in his own 
favor, 44 or to establish his own claim against the 
estate of a deceased person, where the same originat¬ 
ed in decedent’s lifetime, 45 or under statutes render¬ 
ing a witness incompetent as to transactions or com¬ 
munications with deceased, 43 nor can such a surviv¬ 
ing spouse ordinarily testify with respect to acts or 
facts which would tend to show the existence of a 
marriage. 47 Testimony as to the time of marriage 
has, however, been held not a violation of the stat¬ 
ute where there was no real dispute between the par¬ 
ties as to the time, and there was other competent 
testimony substantially to the same effect. 48 


contract to sell the land, statute ex¬ 
cluding evidence with respect to 
transactions with decedents render¬ 
ed unavailable defense based on al¬ 
leged oral modification of contract. 
Wash.—Phillips v. Pitts, 206 P.2d 
275, 33 Washed 541. 

34. U.S.—Niles v. Luttrell, D.C.Ky., 
61 F.Supp. 778. 

35. Iowa.—Johnson v. Fosnacht, 65 
N.W.2d 446, 245 Iowa 125L 

70 C.J. p 322 note 13. 

36. Ark.—Kirby v. Wooten, 201 S.W. 
115, 132 Ark. 441. 

70 C.J. p 323 note 14. 

37. Ky.~Stone v. Smith, 130 S.W.2d 
18, 279 Ky. 213. 

Wash.—Boettcher v. Busse, 277 P.2d 
368, 45 Wash.2d 579, 49 A.L.R.2d 
191. 

70 C.J. p 323 note 15. 

38. Iowa.—Hart v. Hart, 164 N.W. 
849, 181 Iowa 527. 

70 C.J. p 323 note 16. 

39. Ala.—Warten v. Black, 70 So. 
758, 195 Ala. 93. 

40. Okl.—Pancoast v. Eldridge, 11 P. 
2d 918, 157 Okl. 195—Fuss v. Co- 
cannouer, 172 P. 1077, 70 Okl. 36. 

41. Iowa.—Johnson v. Fosnacht, 65 
N.w.2d 446, 245 Iowa 1251. 

42. Iowa.—Griffith v. Portlock, 7 N. 
W.2d 199, 233 Iowa 492. 

N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259. 

70 C.J. p 324 note 26. 


43 . Wis.—Belden v. Scott, 27 N.W. 
356, 65 Wis. 425. 

44. Ill.—In re Du Mont's Estate, 12 
N.E.2d 897, 293 Ill.App. 406. 

70 C.J. p 324 note 29. 

In Ohio 

(1) There is authority supporting 
the rule of the text. 

Ohio.—Dibble v. Dibble, 100 N.E.2d 
451, 88 Ohio App. 490—Brawley v. 
Thomas, 81 N.E.2d 719, 82 Ohio 
App. 400. 

(2) There is also authority to the 
contrary. 

Ohio.—Eagleson v. McKee, 1 Ohio 
Supp. 321, affirmed, App., 33 N.E. 
2d 417. 

45. Miss.—Graham v. Taylor, 78 So. 
706, 117 Miss. 736. 

70 C.J. p 324 note 30. 

46. N.Y.—In re Rappoport's Estate, 
129 N.Y.S.2d 472, 205 Misc. 661. 

Tex.—Hupp v. Hupp, Civ.App., 235 
S.W.2d 753, error refused no re¬ 
versible error. 

70 C.J. p 324 note 28, 

Common-law marriage 
Fla.—Thompson v. Harris, 4 So.2d 
385, 148 Fla. 329. 

N.Y.—In re Cooke's Estate, 85 N.Y.S. 

2d 104, 195 Misc. 468. 

Tex.—Adams v. Adams, Civ.App., 132 
S.W.2d 497. 

m Alabama 

(1) There is authority support¬ 
ing the rule of the text. 
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Ala.—Vaughn v. Vaughn, 81 So. 693, 
17 Ala. App. 56. 

(2) On the theory that the effect 
of the testimony did not diminish 
the assets of decedent's estate or 
fasten a liability thereon, but was 
merely to distribute it according to 
law, however, one claiming to be 
the widow of deceased was held com¬ 
petent to testify as to a common- 
law marriage with him. 

Ala.—Cavin v. Cavin, 185 So. 741, 
237 Ala. 185—Darrow v« Darrow, 78 
So. 383, 201 Ala. 477. 

47. N.Y .—In re Rappoport's Estate, 
129 N.Y.S,2d 472, 205 Misc. 661- 
In re Cooke's Estate, 85 N.Y.S.2d 
104, 195 Misc. 468. 

Tex—Adams v. Adams, Civ.App., 132 
S.W.2d 497. 

70 C.J. p 324 note 31. 

Resumption of marital relations 
between husband and wife after ex¬ 
ecution of separation agreement was 
a transaction between husband and 
wife within meaning of statute pro¬ 
hibiting wife from testifying after 
husband's death concerning transac¬ 
tions or communications with hus¬ 
band, in action against husband's as¬ 
signee or transferee. 

Ga.—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743. 

48. Tex—Guest v. Guest, Civ.App., 
235 SW.2d 710, error refused no re¬ 
versible error. 
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The exception to the common-law rule of disquali¬ 
fication because of interest, which allowed an inter¬ 
ested witness to testify where his testimony was 
absolutely necessary, does not permit an interested 
witness to testify to a common-law marriage with 
deceased where she claims to have another witness 
to the ceremony who has already testified. 49 

c. Loans and Usury 

Under a statute relating to transactions or communi¬ 
cations with the deceased, an interested witness cannot 
testify as to loans or advances which he has made to the 
deceased or which the deceased has made to him; and 
the witness may not testify to loans which he has made 
to the deceased where the statute renders the surviving 
party to the contract incompetent to testify in his own 
favor. A denial that the witness borrowed from the de¬ 
ceased is not prohibited by some statutes. 

Under a statute rendering the witness incompe¬ 
tent as to a transaction or communication with de¬ 
ceased, he cannot testify as to loans or advances 
which he has made to deceased, 50 or which decedent 
has made to him ; 51 nor may the witness testify to 
loans which he has made to deceased where the stat¬ 
ute renders the surviving party to the contract in¬ 
competent to testify in his own favor. 52 Where the 
denial of a transaction is not regarded as being pro¬ 
hibited by such a statute, the witness may deny that 
he borrowed money from decedent. 53 Negative 
testimony that the mortgage in suit was the only 
transaction that the witness had with the deceased 
mortgagee is not within the inhibition of a statute 
excluding testimony touching facts coming to the 
knowledge of the witness through transactions with, 
or statements by, deceased. 54 

Usury. Unless there is a statute expressly making 
defendant a competent witness in an action where 
the defense is usury, which is not affected by a stat¬ 
ute making interested witnesses incompetent where 


the opposite party is the executor or administrator of 
a deceased person, 55 after the death of the creditor 
a debtor cannot testify to prove usury in the trans¬ 
action out of which the debt arose, under statutes 
rendering the witness incompetent as to transactions 
with decedent; 56 but where the statute relates the 
incompetency to only “any conversation with, or ad¬ 
mission of,” deceased, the witness may show usury 
by proof of facts which are independent of conver¬ 
sations with, or admissions of, .deceased. 57 

i. Gifts 

A party or Interested person is generally Incompetent 
to testify with respect to an alleged gift to or from a de¬ 
ceased or incompetent person under the statutes relating 
to the competency of witnesses in actions by or against 
representatives, survivors, or successors in title or In¬ 
terest of deceased or incompetent persons. 

Where property is claimed by way of gift from a 
decedent, an interested person is generally incom¬ 
petent to testify with respect to the transaction out 
of which the gift arose, if there is a statute render¬ 
ing the witness generally incompetent to testify, 58 
or incompetent as to matters which must have been 
equally within the knowledge of deceased, 59 or as to 
matters occurring during the lifetime, or before the 
death, of deceased; 60 and, under a statute making 
a person incompetent to establish his own claim 
against the estate of a deceased person which orig¬ 
inated during the lifetime of such deceased person, a 
party cannot establish his right to property claimed 
by the estate by testifying to a gift from decedent 
prior to his death. 61 

Under a statute rendering the witness incompetent 
to testify as to transactions and communications 
with, or statements by, deceased, a party or inter¬ 
ested witness cannot testify that a deceased or in¬ 
competent person has given property to him, 62 or 


49. Fla.—Catlett v. Chestnut, 146 So. 
241, 107 Fla. 498. 

50. N.C.—McGowan v. Beach, 86 S. 
E.2d 763, 242 N.C. 73. 

S.C.—Johnson v. Broome, 179 S.E. 

315, 175 S.C. 385. 

70 C.J. p 324 note 34. 

Payment or transmission of money 
generally see infra subdivision f 
of this section. 

51. Tex.—Zinn v. Farmer, Civ.App., 
243 S.W. 523. 

70 C.J. p 324 note 35. 

52. Mo.—Markowitz v. Markowitz, 
App., 290 S.W. 119. 

53. Oril.—Hutchings v. Winsor, 217 
P. 1044, 92 Okl. 37. 

54. Ala-—Wesson v. Taylor, 198 So. 
848, 240 Ala. 284. 

55. Iowa.—Rinehart v. Buckingham, 
34 Iowa 409. 

70 C.J. p 325 note 39. 


56. N.Y.—White v. Benjamin, 33 N. 
E. 1037, 138 N.Y. 623. 

70 C.J. p 325 note 40. 

57. Minn.—Parker v. Maxwell, 53 N. 
W. 754, 51 Minn. 523. 

58. Colo.—Lego v. Olson, 136 P.2d 
277, 110 Colo. 508. 

Mo.—Manley v. Ryan, 126 S.W.2d 
909, 235 Mo.App. 45. 

70 C.J. p 325 note 46. 

59. Mich.—Caldwell v. Goodenough, 
135 N.W. 1057, 170 Mich. 114— 
Shepard v. Shepard, 129 N.W. 201, 
164 Mich. 183. 

60. Pa.—In re Buttorff’s Estate, 198 

A. 30, 329 Pa. 561—Weaver v. 

Welsh, 191 A. 3, 325 Pa. 571. 

In re Freiler's Estate, Orph., 2 
Bucks Co. 176—Crossan v. Gallo¬ 
way, Com.PL, 5 ChestCo. 229, af¬ 
firmed 103 A.2d 733, 376 Pa. 568— 
In re Karczewski’s Estate, Orph., 
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37 Del.Co. 122—Pickel v. Hoffner, 
Orph., 27 North.Co. 166. 

70 C.J. p 325 note 43. 

61- Miss.—Baldridge v. Stribling, 57 
So. 658, 101 Miss. 666. 

62. U.S.—Cashman v. Mason, C.C.A 
Minn., 166 F.2d 693. 

Ala.—Jennings v. Provident Life & 
Acc. Ins. Co., 22 So.2d 319, 246 Ala- 
689—Fuhrman v. Burns, 196 So. 
713, 239 Ala. 628—Dunn v. Martin, 
163 So. 323, 230 Ala. 684. 

Ga.—Holton v. Mercer, 23 S.E.2d 
166, 195 Ga. 47. 

Brooks v. Brooks, 187 S.E. 687, 
54 Ga.App. 276. 

Iowa.—Carlson v. Bankers Trust Co., 
50 N.W.2d 1, 242 Iowa 1207—Dibel 
v. Meredith, 10 N.W.2d 28, 233 
Iowa 545. 

Ky.—Cox v. Jennings, 217 S.W.2d 305, 
309 Ky. 238—Brown’s Adm’r v. 
Brown, 215 S.W.2d 971, 308 Ky. 796 
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that he has given his property to a decedent. 63 Al¬ 
though the statute makes the witness incompetent 
only as to conversations with deceased, the witness 
cannot testify to facts showing a gift by deceased 
where they necessarily imply that the facts and acts 
were accompanied by the necessary words to show a 
present intention of deceased then to pass title to the 
property to the witness. 64 

Fraud, breach of trust ; willful default, or undue 
influence . Under a statute providing that defendant 
may be sworn and examined as a witness on his own 
behalf as to transactions with, or statements by, 
a lunatic or decedent where the action is founded 
on any allegation of fraud, breach of trust, willful 
default, or undue influence, defendant in an action 
by an executor whose complaint included a charge 
of misrepresentation, fraud, and deceit in claiming 
a gift from decedent may testify as to conversa¬ 
tions with the deceased person at the time of the 
latter’s alleged gift to the witness. 65 

e. Transfer or Delivery of Property 

Generally, the witness is incompetent, under the 
statutes, to testify to transfer or delivery of property by 
the witness to the decedent or by the decedent to the 
witness. 

Testimony as to the transfer or delivery of prop- 
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erty by the witness to decedent is incompetent where 
the applicable statute relates the incompetency 
to transactions with decedent, 66 or matters occurring 
before the death of deceased. 67 Similarly, the wit¬ 
ness cannot testify to a transfer or delivery of prop¬ 
erty by decedent to him where the statute renders 
the witness generally incompetent to testify in his 
own favor, 68 or relates the incompetency to trans¬ 
actions with or between the witness and decedent, 163 
matters occurring before death, 70 or matters equally 
within the knowledge of deceased. 71 

f. Payment or Transmission of Money 

A statute rendering the witness generally incompetent 
to testify in his own favor precludes testimony as to pay¬ 
ments by the witness to the deceased, or by the decedent 
to the witness, or that payments had not been made; and 
similar testimony Is incompetent under various other 
statutes relating to the competency of witnesses. 

A statute rendering the witness generally incompe¬ 
tent to testify in his own favor precludes testimony 
as to payments by the witness to deceased, 72 or by 
decedent to the witness, 73 or that payments had not 
been made 74 Although there is an exception as to 
matters occurring after death, the witness cannot 
testify to matters occurring after death for the pur¬ 
pose of indirectly showing payments made to dece¬ 
dent during his lifetime; 75 and where the statute 


-—Combs v. Combs, 212 S.W.2d 307, 
307 Ky. 790—Porter v. Davis, 174 
S.W.2d 750, 295 Ky. 498—York’s 
Ancillary Adm'r v. Bromley, 151 
S.W.2d 28, 286 Ky. 533—Biebl v. 
Biebl’s Adm’x, 93 S.W.2d 836, 263 
Ky. 710. 

Neb.—In re Vanicek’s Estate, 17 N.W. 

2d 477, 145 Neb. 531. 

N.Y.—Armstrong v. Duffy, 25 N.Y. 
S.2d 162, 261 App.Div. 41, reargu¬ 
ment denied 27 N.Y.S.2d 457, 261 
App.Div. 1035. 

In re Weinstein’s Estate, 28 N.Y. 
S.2d 137, 176 Misc. 592. 

In re Olson’s Estate, 119 N.Y.S. 
2d 207—Garlick v. Garlick, 53 N. 
Y.S.2d 321. 

Okl.—Wilcox v. Wilcox, 68 P.2d 494, 
180 Okl. 228. 

Tex.—Essex v. La Boue, Civ.App., 
223 S.W.2d 35, error dismissed— 
Eastland v. Basey, Civ.App., 196 
S.W.2d 336—Sanders v. Moran, Civ. 
App., 164 S.W.2d 39—Turner v. 
Rogers, Civ.App., 106 S.W.2d 1078 
—Graves v. Moon, Civ.App., 92 S. 
W.2d 290, error refused. 

Wash.—In re Cunningham’s Estate, 
143 P.2d 852, 19 Wash.2d 589— 
Reinhardt v. Fleming, 140 P.2d 504, 
18 Wash.2d 637, 155 A.L.R. 73. 
W.Va.—Sperry v. Clark, 13 S.E.2d 
404, 123 W.Va. 90. 

70 C.J. p 325 note 45. 

Joint bank deposit 

Testimony by daughter-in-law as 


to signing of signature card for joint 
bank deposit in name of incompe¬ 
tent and daughter-in-law, on which 
daughter-in-law based her claim of 
gift of the joint deposit, was barred 
under statute as part of a transaction 
with person since insane, and daugh¬ 
ter-in-law could not avoid bar of the 
statute by asserting that she said 
nothing at time of the transaction. 
Iowa.—In re Munsell’s Guardianship, 
31 N.W.2d 360, 239 Iowa 307. 

63. Tex.—Chanowsky v. Friedman, 
Civ.App., 219 S.W.2d 501, refused 
no reversible error. 

64. Minn.—Quarfot v. Security Nat 
Bank & Trust Co., 249 N.W. 668, 
189 Minn. 451. 

65. N.J.—Hoey v. Dell, 76 A.2d 836, 
10 N.J.Super. 185. 

66 . Ky.—Hagan v. Haynes, 188 S.W. 
2d 445, 300 Ky. 377. 

Tex.—Blackman v. Blackman, Civ. 
App., 128 S.W.2d 433, error dismiss¬ 
ed, judgment correct 
70 C.J. p 326 note 50. 

Delivery of written instruments see 
infra § 227(2) a. 

67. Ind.—Wainwright Trust Co. v. 
Stern, 125 N.E. 578, 72 Ind.App. 
116. 

68 . U.S.—Kling v. McCabe, C.C.A. 
Mo., 36 F.2d 337. 

70 C.J. P 326 note 55. 

69. Ala.—Stephenson v. Thompson, 
48 So.2d 306, 254 Ala. 248. 
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Ky.—York’s Ancillary Adm’r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
533. 

N.J.—Trust Co. of New Jersey v. 
Farawell, 11 A. 2d 98, 127 N.J.Eg. 
45. 

70 C.J. p 326 note 52. 

70. Ind.—Dille v. Webb, 61 Ind. 85. 
70 C.J. p 326 note 53. 

71. Utah.—Robison v. Gull, 173 P- 
905, 52 Utah 323. 

72. Ill.—Karlos v. Pappas, 121 N.E. 
2d 611, 3 Ill.App.2d 281—Saltzgiver 
v. McGrath, 6 N.E.2d 280, 288 Ill. 
App. 629. 

Mo.—In re Reichelt’s Estate, App., 
179 S.W.2d 119—Dull v. Johnson, 
App., 106 S.W.2d 504. 

70 C.J. p 328 note 67. 

Accord and satisfaction 

In executor’s action for money lent 
to defendant by deceased, defendant 
was incompetent to testify, in sup¬ 
port of defense of accord and satis¬ 
faction, as to services rendered by 
defendant as deceased’s health, spir¬ 
itual, and business adviser. 

Mo.—Zacher v. Peters, App., 179 S. 
W.2d 908. 

73. Mo.—Simmon v. Marion, App., 
227 S.W.2d 127. 

70 C.J. p 328 note 68. 

74. Mo.—Simmon v. Marion, supra. 

75. Ill.—Telford v. Howell, 77 N.E. 
82, 220 Ill. 52. 
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makes the witness incompetent to testify in his own 
favor, unless the contract in issue was originally 
made by a person who is living and competent to 
testify, a party suing on a debt of two joint debtors, 
one of whom is dead, cannot testify that the deceased 
debtor made a partial payment which removed the 
bar of limitations. 76 

Under statute disqualifying as to claim or demand 
against estate. If the statute prevents the witness 
from testifying only in relation to a claim or demand 
against the estate of a deceased person, a debtor 
sued on an obligation owing to decedent can testify 
to payment of the obligation, as this does not relate 
to a claim or demand against the estate. 77 

Under statute relating to matters occurring before 
death . Under a statute forbidding a party to testify 
as to facts occurring before decedent’s death, plain¬ 
tiff cannot testify as to nonpayment by decedent, 78 
the witness’ payment of an obligation which he owed 
to decedent, 79 or the witness’ payment of decedent’s 
obligations to a third person during the latter’s life¬ 
time; 80 but a plaintiff suing for services rendered 
decedent may testify as to whether anything has 
been paid him since the death of decedent, either 
under such a statute 81 or where there is an excep¬ 
tion as to facts occurring after death. 82 

In an accounting action against a trustee, brought 
after the death of the settlor of the trust, the stat¬ 
ute does not require exclusion of testimony of the 
trustee as to his payment of debts of the settlor 
prior to the time of the trust agreement, where the 
testimony was not an attempt by the trustee to estab¬ 
lish a claim against the settlor’s estate, but rather 
was directed toward the performance by him, as 
trustee, of the conditions under which he held the 
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trust property in accordance with the terms of the 
trust. 83 

Under a statute prohibiting interested parties 
from being a witness as to any communication or 
agreement not in writing occurring before the death 
of a deceased person against whose estate a claim 
or demand is asserted, an interested witness may 
testify to payment or nonpayment in connection with 
a contract or agreement in writing. 34 

Under statute relating to conversations with, or 
admissions by, decedent. If the statute renders a 
party incompetent only as to any conversation with, 
or admission of, a deceased or insane party or per¬ 
son, a party may testify as to the act of deceased 
in making a partial payment on a debt which would 
otherwise be barred by the statute of limitations, 85 
or as to the fact of payment by the witness to dece¬ 
dent, 86 but not as to the manner of the payment if it 
tends to show the admissions or conversations of de¬ 
cedent. 87 

Under statutes relating to matters equally within 
knowledge of decedent. The witness may not testify 
to his making of payments to decedent where the 
statute renders him incompetent as to matters equal¬ 
ly within the knowledge of decedent, 88 and such a 
statute makes a plaintiff incompetent to testify as to 
advances made for the use and benefit of deceased 
in the latter’s presence. 89 

Under statutes relating to transactions or com¬ 
munications. The act of payment is a personal 
transaction; 90 and in jurisdictions where the stat¬ 
ute renders the witness incompetent as to transac¬ 
tions with deceased, the witness cannot testify to 
his payment of money to decedent, 91 decedent’s pay¬ 
ment of money to him, 92 or decedent’s nonpay- 


70 - Mo.—Crow v. Crow, 100 S.W. 
1123, 124 Mo.App. 120. 

77. Cal.—Bailey v. Mo shier, 169 P. 
913, 35 C.A. 345. 

78. Cal.—Coffer v. Lightford, 276 
P.2d 618, 129 C.A.2d 191. 

Pa.—Psinakis v. Psinakis, 111 A.2d 
163, 177 Pa.Super. 250. 

70 C.J. p 328 note 76. 

79. Miss.—Brock v. Crawford, 72 So. 
2d 202, 221 Miss. 105. 

Pa.—Mell v. Barner, 19 A. 940, 135 
Pa. 151. 

Armitage v. Ulrich, Com.Pl., 38 
Berks.Co. 79, affirmed 48 A. 2d 135, 
159 Pa.Super. 200. 

80. Idaho.—Thurston v. Holden, 265 
P. 697, 45 Idaho 724. 

70 C.J. p 328 note 78. 

81. Cal.—Cowdery v. McChesney, 57 
P. 221, 124 C. 363. 

82. Ill.—Quandt v. Ernst, 143 Ill. 
App. 299. 


83. Pa.—Anderton v. Patterson, 96 
A2d 111, 373 Pa. 441. 

84. Idaho.—Dowd v. Dowd’s Estate, 
108 P.2d 287, 62 Idaho 157. 

85. Minn.—Chadwick v. Cornish, 1 
N.W. 55, 26 Minn. 28. 

86 . Minn.—Krost v. Moyer, 207 N.W. 
311, 166 Minn. 153. 

70 C.J. p 328 note 74. 

87. Minn.—Merhoff v. Merhoff, 87 N. 
*W. 781, 84 Minn. 263. 

88 . Mich.—Gerasim os v. Wartell’s 
Estate, 207 N.W. 919, 234 Mich. 102. 

70 C.J. p 328 note 71. 

89. Mich.—Stackable v. Stackpole, 
32 N.W. 808, 65 Mich. 515. 

90. Iowa.—Monticello State Bank v. 
Schatz, 268 N.W. 602, 222 Iowa 335. 

91. Ky.—Harrell v. Westover, 283 S. 
W.2d 197—Stovall’s Ex’r v. Slaugh¬ 
ter, 268 S.W.2d 943—McCoy v. Kil¬ 
gore’s Adm’r, 209 S.W.2d 66, 306 
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Ky. 678—Vincent v. Nichols, 197 
S.W.2d 251, 303 Ky. 212. 

N.Y.—Sanford v. Smith, 66 N.Y.S. 
2d 780, affirmed 77 N.Y.S.2d 924, 
273 App.Div. 928. 

S.C.—Walters v. Kirkwood, 40 S.E.2d 
795, 209 S.C. 470—Johnson v. 

Broome, 179 S.E. 315, 175 S.C. 385. 
70 C.J. p 326 note 57. 

92. U.S.—Jane way v. Artusse, C.C. 

A.Okl., 159 F.2d 261. 

Ark.—Johnson v. Murphy, 166 S.W. 
2d 9, 204 Ark. 980. 

DeL—Stoeakels v. Peoples Nat. Bank 
of Laurel, 75 A.2d 433, 6 Terry 478. 
Ky.—Sewell v. Sewell, 260 S.W.2d 
643—Combs v. Todd, 254 S.W.2d 
486—Brannen v. Lalley’s Adm’r, 85 
S.W.2d 667, 260 Ky. 302. 

Mich.—Greenberg v. Mosley's Es¬ 
tate, 279 N.W. 904, 284 Mich. 683. 
N.J.—Ludlow v. Dwyer, 65 A.2d 74, 
3 N.J.Super. 1. 
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ment of money to the witness 93 or the witness’ non¬ 
payment of an obligation owing from him to 
the decedent. 94 Furthermore, the witness is incom¬ 
petent to testify to the settlement of a debt ow¬ 
ing to decedent or incompetent by the giving of 
something other than money. 95 It has been held, 
however, that a witness suing on an implied contract 
for services rendered or supplies furnished, which 
has been established by other witnesses, is not in¬ 
competent to testify that he has not been paid any¬ 
thing for the services rendered or supplies fur¬ 
nished. 96 

Although a witness seeking to impress a trust 
in property, title to which was taken in decedent’s 
name, may not testify that he paid the consideration 
for the deed, 97 a witness may under some circum- 
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stances testify as to a payment made to a third 
party other than deceased 93 or a payment made by 
deceased to a third party other than the witness of 
which the witness has knowledge independently of 
any transaction or communication with deceased, 99 
or a payment made by a third party to deceased; 1 
and the witness may testify to payment by a third 
person to another in the absence of deceased. 2 

The witness cannot testify to decedent’s payment 
to a third person, however, where the witness was 
accompanying decedent at the time, 3 nor can plain¬ 
tiff testify that he expended money for use and bene¬ 
fit of decedent so as to raise an implied contract of 
reimbursement. 4 Thus, a plaintiff seeking reim¬ 
bursement may not testify that he paid for improve¬ 
ments on the land of deceased. 5 A statement that 


N.Y.—In re Kelly’s Will, 271 N.Y.S. 
457, 151 Misc. 277. 

N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259. 

Okl.—De Brow v. Wolleson, 146 P.2d 
194 . ryirl fiQI 

S.C.—Walters *v. Kirkwood, 40 S.E.2d 
795, 209 S.C. 470. 

70 C.J. p 327 note 58. 

Indorsement of payment 

Under statute rendering a per¬ 
son incompetent to testify in his own 
behalf concerning transactions or 
communications with a deceased per¬ 
son, the fact that evidence of trans¬ 
action or communication has been re¬ 
duced to writing in form of credit 
endorsement does not render the per¬ 
son a competent witness or his tes¬ 
timony of payment competent. 

Kan.—In re Badger’s Estate, 137 P. 
2d 198, 156 Kan. 734. 

93. Ark.—Duty v. Keith, 87 S.W.2d 
15, 191 Ark. 575. 

Del.—Stoeakels v. Peoples Nat Bank 
of Laurel, 75 A.2d 433, 6 Terry 
478. 

Iowa.—Bell v. Pierschbacher, 62 N. 
W.2d 784, 245 Iowa 436—In re 
St rat man’s Estate, 1 N.W.2d 636, 
231 Iowa 480. 

Ky.—Fortney v. Elliott’s Adm’r, 273 
S.W.2d 51—Ashabraner’s Ex’r v. 
Owens, 103 S.W.2d 283, 267 Ky. 728. 
Neb.—In re Tyler, 253 N.W. 672, 126 
Neb. 534, amended on other grounds 
256 N.W. 518, 127 Neb. 681. 

N.J.—Ludlow v. Dwyer, 65 A.2d 74, 
3 N.J.Super. 1. 

N.Y.—In re Seigle’s Estate, 45 N.E. 
2d 809, 289 N.Y. 300. 

In re Erdmann’s Estate, 98 N. 
Y.S.2d 111, 198 Misc. 1087—In re 
Thompson’s Estate, 269 N.Y.S. 
554, 149 Misc. 899, reversed on oth¬ 
er grounds 282 N.Y.S. 893, 246 App. 
Div. 566. 

N.C.—Peek v. Shook, 63 S.E.2d 542, 
233 N.C. 259—Wilson v. Ervin, 42 
S.E.2d 468, 227 N.C. 396. 
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S.C.—Walters v. Kirkwood, 40 S.E.2d 
795, 209 S.C. 470—Riddle v. George, 
187 S.E. 524, 181 S.C. 360. 

W.Va.—Kuhn v. Shreeve, 89 S.E.2d 
685. 

70 C.J. p 327 note 59. 

Denial of transaction generally see 
supra § 216 a. 

94. N.C.—Benedict v. Jones, 40 S.E. 
223, 129 N.C. 475. 

70 C.J. p 327 note 60. 

95. Ky.—Phillips’ Ex'r v. Reid, 104 
SW.2d 1093, 268 Ky. 317. 

Tex.—McKenzie v. Lewis, Civ.App., 
105 S.W.2d 451, error dismissed. 

70 C.J. p 327 note 61. 

Payment out of allowances due wit¬ 
ness 

In action by executrix of cattle 
seller against buyer, buyer’s testi¬ 
mony that he had paid for the cat¬ 
tle in question out of allowances due 
him from other shipments by same 
seller was not admissible under the 
statute. 

N.J.—Johnson v. Hoffman, 80 A.2d 
624, 7 N.J. 123, 26 A.L.R.2d 1001. 

96. Okl.—Juckes v. Rogers, 246 P.2d 
335, 206 Okl. 663. 

Season for rule 

Plaintiff’s testimony that he had 
never been paid for the supplies or 
services furnished to decedent did 
not tend to establish an implied con¬ 
tract or relate to a transaction had 
by plaintiff with decedent; it was 
the very opposite of a transaction 
with decedent. 

Okl.—Chandler v. Chapman, 114 P.2d 
471, 189 Okl. 108. 

97. Iowa.—Sinclair v. Allender, 26 
N.W.2d 320, 238 Iowa 212. 

Md.—O’Connor v. Estevez, 35 A.2d 
148, 182 Md. 541. 

98. Ga.—Hartley v. Hartley, 179 S.E. 
245, 50 Ga.App. 848. 

70 C.J. p 327 note 62. 

Transactions between witness and 
third persons generally see infra 
S 229. 


Premiums oil insurance policy 

In action on paid-up life policy of 
plaintiff’s deceased divorced husband, 
plaintiff was not precluded from tes¬ 
tifying that she paid premiums out 
of her separate property, where hus¬ 
band had forsaken her, and without 
his knowledge or consent she paid 
premiums to keep policy alive. 

Tex.—Journeay v. Journeay, Civ.App., 
70 S.W.2d 472, error dismissed. 
Expenditures in execution of agency 

(1) In action by agent of deceased 
to recover for expenditures made on 
behalf of deceased, it was permissible 
for agent to testify to expenditures 
made by him in execution of agency, 
notwithstanding statute. 

Ala.—Whitfield v. Hall, 180 So. 293, 
235 Ala. 620. 

(2) In action by agent of deceased 
to recover from deceased’s estate for 
deceased's burial expenses which 
agent had paid, agent’s testimony as 
to the expenditure was admissible. 
Ala.—Whitfield v. Hall, supra. 

99. Kan.—Crebbin v. Jarvis, 67 P. 

531, 64 Kan. 885. 

70 C.J. p 328 note 63. 

1m Iowa.—In re Fish’s Will, 264 N. 
W. 123, 220 Iowa 1247—Erusha v. 
Tomash, 67 N.W. 390, 98 Iowa 510. 
Transactions between third person 
and person since deceased or in¬ 
competent generally see infra § 228. 

2m N.C.—Carey r. Carey, 10 S.E. 156, 
104 N.C. 171. 

3. N.Y.—Hines v. Hines, 191 N.Y.S. 
859, 199 App.Div. 688. 

4. Okl.—Fuss v. Cocannouer, 172 P. 
1077, 70 Okl. 36. 

5- Iowa.—Griffith v. Portlock, 7 N. 
W.2d 199, 233 Iowa 492—Ballinger 
v. Connable, 69 N.W. 438, 100 Iowa 
121 . 

Making of improvements generally 
see supra 3 217 c. 
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§§ 221-222 WITNESSES 

plaintiffs claim amounted to a certain sum, while not 
stated in the precise wording of payment or nonpay¬ 
ment, nevertheless indicates the necessity of a 
mathematical computation involving possible credits 
in the way of partial payments, the conclusion of 
which would indirectly reflect payment, or nonpay¬ 
ment, or partial payment, and would therefore be 
inadmissible as reflecting a transaction between the 
parties. 6 

§ 222. -Agency or Partnership and Part¬ 

nership Transactions 

a. Agency 

b. Partnership and partnership transac¬ 

tions 

a. Agency 

A witness cannot testify as to the existence of an 
agency between himself and the decedent where the stat¬ 
ute renders the witness incompetent as to transactions or 
communications with the decedent, or matters occurring 
feefore the death of the decedent, or equally within his 
knowledge; but an agent is not a party to a contract he 
■has made for his deceased principal, and is not incompe¬ 
tent to establish his agency and the contract under a stat¬ 
ute rendering a party to a contract incompetent to testify 
In his favor after the death of the other party. 

A witness cannot testify as to the existence of an 
agency between himself and decedent where the 
statute renders the witness incompetent as to trans¬ 
actions or communications with decedent, 7 or mat¬ 
ters occurring before the death of decedent, 8 or 
■equally within his knowledge. 9 

Under a statute providing that, where one of the 
original parties to the contract or cause of action 
in issue is dead, the other party shall not be ad¬ 
mitted to testify in his favor, an agent is not a party 
to a contract he has made for his deceased principal, 
and he is competent to establish his agency and the 
contract despite the principals death, 10 and, under 
such a statute, a party sued for breach of contract 
may show an insane codefendant’s connection with 
the contract by testifying to acts and declarations 
of the incompetent which show the agency of the one 
who made the contract j 11 but one seeking to recov¬ 
er from an administrator property which he claims 
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deceased bought as his agent cannot testify as to 
the agency of deceased. 12 

b. Partnership and Partnership Transactions 

A witness cannot testify to matters relating to the 
existence of a partnership with the deceased where there 
is a statute rendering the surviving party to a contract 
or cause of action in issue incompetent to testify in his 
own favor, or where the applicable statute relates to mat¬ 
ters occurring before the death of the decedent; but such 
a statute does not warrant an interpretation that would 
quarantine surviving partners against claims of creditors 
of the partnership simply because one of the partners has 
died, 

A witness cannot testify to matters relating to 
the existence of a partnership with deceased where 
there is a statute rendering the surviving party to a 
contract or cause of action in issue incompetent 
to testify in his own favor, 13 or where the applicable 
statute relates to matters occurring before the death 
of decedent 14 Such a statute does not, however, 
warrant an interpretation that would quarantine 
surviving partners against claims of creditors of 
the partnership simply because one of the partners 
has died; 15 and to warrant such an interpretation 
the thing or contract in action must be such that the 
deceased partner, if living, would have been a 
material and relevant witness concerning matters 
relating thereto. 16 Where nothing occurred be¬ 
tween plaintiff and the deceased partner relative to 
the matter in suit, the statute does not preclude 
plaintiff from testifying concerning an alleged oral 
contract in a suit against the surviving partner for 
damages for breach thereof. 17 

Under statutes relating incompetency to transac¬ 
tions or communications. The witness cannot testify 
to matters relating to the existence of a partnership 
with deceased where the applicable statute relates 
the incompetency to transactions or communications 
with deceased or incompetent, 18 but it has been held, 
that the witness may testify as to whether he knows, 
outside of any transaction or communication with 
deceased, if deceased was a member of a particular 
partnership. 19 The statute does not preclude testi¬ 
mony as to transactions with a partnership in a 
suit against the representative of a deceased partner 


6 . Del.—Stoeakels v. Peoples Nat. 
Bank of Laurel, 75 A.2d 433, 6 Ter¬ 
ry 478. 

7. Nev.—Higgs v. Hanson, 13 Nev. 
356. 

70 C.J. p 329 note 83. 

Contracts generally see supra § 221 a 

£. Pa—De Coursey v. Johnson, 19 A. 
1074, 134 Pa 328. 

£. Mich.—Brown v. Brown, 128 N.W. 
196, 163 Mich. 341. 


10 . vt.—Gifford v. Thomas' Estate, 
19 A. 1088, 62 Vt. 34. 

11 . Mo.—Powell v. Batchelor, 179 S. 
W. 751, 192 Mo.App. 67. 

12 . Mo.—Linhard v. Ditmars, App., 
229 S.W. 401. 

13. Mo.—Scott v. Scott, App., 265 
S.W. 864. 

Incompetency of surviving partner 
to testify generally see supra § 
160. 

Surviving partner as not protected 
generally see supra § 211. 


14. Nev.—Schwartz v. Stock, 65 F. 
351, 26 Nev. 128. 

15. Pa—Mozino v. Canuso, 120 A 2d 
300, 384 Pa 220. 

16. Pa—Mozino v. Canuso, supra 

17. Pa.—Mozino v. Canuso, supra 

18. N.C.—Wingler v. Miller, 25 SJE. 
2d 160, 223 N.C. 15. 

70 C.J. p 329 note 89. 

19. N. C.—Charlotte Oil, etc., Co. v. 
Rippy, 31 S.E. 879, 123 N.C. 656, 
658. 
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where such transactions were had directly with the 
other partners, 20 or where for aught that appears 
the surviving partner was the active agent in the 
transaction and fully capable of explaining, or giv¬ 
ing contradictory evidence with reference to the 
transaction, 21 and a surviving partner of a part¬ 
nership of which decedent was a member may testify 
as to advances made to the partnership, where there 
is nothing to indicate that the deceased partner was 
present or had anything to do with the advance, 22 
and may also testify to transactions of the partner¬ 
ship with a third person, 23 or the surviving part¬ 
ner’s sale of his interest in the partnership to a 
third person, in the absence of decedent. 24 

In an action on a note payable to the payee in¬ 
dividually, a partner of the deceased payee is in¬ 
competent to testify to a contract between the payee 
and the maker to credit a certain amount on the note 
as part payment of services rendered to the partner¬ 
ship by the maker of the note, since whatever sum 
the maker collected from the estate of the payee 
would redound to the benefit of the witness by reduc¬ 
ing the amount due the maker from the partner¬ 
ship. 25 

Under a statute providing that where any suit 
shall be instituted or defended by partners, the op¬ 
posite party shall not be admitted to testify in his 
own favor as to transactions or communications 
solely with an insane or deceased partner, the testi¬ 
mony which cannot be admitted must concern a 
transaction or communication had directly with de¬ 
ceased of such character that deceased if alive 
could deny, rebut, or explain the statement of the 
other party. 26 


WITNESSES §§ 222-223 

§ 223. -Value of Services or Property 

a. Services 

b. Property or supplies 
a. Services 

While some decisions appear to hold that statutes re¬ 
lating to the incompetency of parties op interested wit¬ 
nesses do not preclude the witness from testifying to the 
value of services he claims to have rendered the de¬ 
ceased, as where their rendition has first been establish¬ 
ed by competent evidence, there is authority holding that 
a claimant cannot testify as to the value of personal serv¬ 
ices rendered to the decedent. 

While there are some decisions which appear to 
hold unqualifiedly that a statute rendering the wit¬ 
ness incompetent as to transactions or communica¬ 
tions with deceased does not preclude the witness 
from testifying to the value of services he claims to 
have rendered to decedent, 27 or which permit a par¬ 
ty, who is making claim for services rendered to 
decedent, to testify as to the value of the services 
where their rendition has first been established by 
competent evidence, 28 or to testify as to the value of 
services similar to those rendered to deceased, 29 
there is authority holding that a claimant cannot 
testify as to the value of personal services rendered 
to decedent. 30 

The claimant can testify, however, as to the value 
of services rendered to the estate after the death 
of decedent, 31 and a physician suing for medical 
services rendered to decedent may, where the statute 
relates the incompetency only to matters within the 
equal knowledge of deceased, testify to the reason¬ 
able value of the services the rendition of which has 
been established by other evidence. 32 

Under a statute disqualifying as a witness any 
party to a proceeding on a claim against the estate 


20. N.D.— Corpus Juris cited in In¬ 
ternational Shoe Co. v. Hawkinson, 
10 N.W.2d 590, 592, 72 N.D. 622. 

21 . Ala.—Alabama Gold L. Ins. v. 
Sledge, 62 Alsu 566. 

22 . Ark.—Orem v. Moore, 272 S.W.2d 
60, 224 Ark. 146. 

23. Neb.—Clark v. Fleischmann, 127 
N.W. 914, 87 Neb. 609. 

70 C.J. p 304 note 62, p 329 note 94. 

24. N.C.—Brantley v. Marshbourn, 
82 S.E. 959, 166 N.C. 527. 

25. Ky.—Woods v. White, 69 S.W.2d 
349, 253 Ky. 263. 

26. Ga.—Rogers v. Carmichael, 198 
S.E. 318, 58 Ga.App. 343, certiorari 
dismissed 200 S.E. 800, 187 Ga. 432. 

27. Ga.—Snow v. Snow, 30 S.E.2d 
823, 71 Ga.App. 316. 

N.D.—Gange v. Gange, 56 N.W.2d 
688 , 79 N.D. 372. 


Wis.—Kirkpatrick v. Milks, 44 N.W. 

2d 574, 257 Wis. 549. 

70 C.J. p 329 note 97. 

Rendition of services or furnishing 
of supplies see supra § 219. 

28. Ala.—Gavin v. Hughes, 30 So. 2d 
245, 249 Ala. 126—Richards v. Wil¬ 
liams, 165 So. 820, 231 Ala. 450. 

N.D.—Gange v. Gange, 56 N.W.2d 
688 , 79 N.D. 372. 

70 C.J. p 329 note 98. 

29. Fla.—Belote v. O'Brian, 20 Fla- 
126. 

30. N.C.—Peek v. Shook, 63 S.E.2d 
542, 233 N.C. 259. 

Okl.—Mitchell v. Koch, 143 P.2d 811, 
193 Okl. 342. 

Pa.—In re Roach's Estate, Orph., 31 
Erie Co. 482. 

70 C.J. p 329 note 1. 

In Kentucky 

(1) There is authority supporting 
the rule of the text. 
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Ky.—Fortney v. Elliott's Adm'r, 273 
S.W.2d 51—Ashabraner’s Ex'r v. 
Owens, 103 S.W.2d 283, 267 Ky. 
728—Duke's Adm’r v. Patton, 95 
S.W.2d 249, 264 Ky. 598. 

(2) Evidence of physician seeking 
to recover from deceased’s estate for 
services rendered third person at re¬ 
quest of deceased as to reasonable 
value of the services rendered was 
held admissible where there was un¬ 
disputed evidence of disinterested 
witnesses that deceased did employ 
the physician. 

Ky.—Cain v. Campbell’s Adm’x, 98 S. 
W.2d 17, 265 Ky. 843. 

31. Ga.—Anderson v. Goetzinger, 87 
S.E. 835, 17 Ga.App. 580. 

Matters occurring after death gen¬ 
erally see infra § 225. 

32. Mich.—Kwiecinski v. Newman's 
Estate, 100 N.W. 391, 137 Mich. 
287. 
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§§ 223-225 WITNESSES 

of a deceased person as to any communication or 
agreement not in writing occurring before the death 
of the deceased person, a claimant seeking to recover 
for services rendered to decedent during his life¬ 
time is competent to testify as to the value of serv¬ 
ices performed. 35 

b. Property or Supplies 

A statute relating the incompetency to transactions 
with the decedent does not preclude testimony as to the 
value of property forming the consideration for a con¬ 
tract between the decedent and the witness. 

A statute relating the incompetency to transactions 
with decedent has been held not to preclude testi¬ 
mony as to the value of property forming the con¬ 
sideration for a contract between decedent and the 
witness, 34 and a plaintiff may testify to the value of 
property delivered to a deceased bailee and which 
it is claimed the latter converted. 35 It has also been 
held that a party claiming for supplies furnished to 
decedent may testify to the value of feed which he 
has furnished to decedent’s cattle, 36 or the value of 
medicines similar to those which he has furnished 
to decedent. 37 

§ 224. — Transactions or Communications 
with Deceased Executor, Adminis¬ 
trator, or Guardian 

Generally, it is held that a witness, under statutes re¬ 
lating to the competency of witnesses, may testify to 
transactions or communications with a deceased execu¬ 
tor, administrator, or other person acting in a representa¬ 
tive capacity, in an action by or against the successor of 
the deceased original representative, although there is 
authority under some statutes holding the witness incom¬ 
petent, 

A witness may testify to transactions or communi¬ 
cations with a deceased executor, administrator, or 
other person acting in a representative capacity, in 
an action by or against an administrator de bonis 
non or other successor of the deceased original 
representative, where the statute relates the incom¬ 
petency to transactions or communications with the 
deceased or insane person whose representative or 


successor is suing or defending, 33 or any transac¬ 
tion with, or statement by, the testator, intestate, or 
ward, 39 or where the statute prevents the witness 
from testifying with respect to a transaction or com¬ 
munication between the witness and a deceased or 
incompetent as against the executor, administrator, 
assignee, or guardian of such deceased or incompe¬ 
tent person, 40 or where the statute excepts matters 
occurring after the death of decedent 41 

There is, however, authority holding the witness 
incompetent where the statute relates the incompe¬ 
tency to transactions with deceased or incompe¬ 
tent; 42 and a statute rendering the witness general¬ 
ly incompetent to testify in his own behalf where the 
adverse party sues or defends as the executor or ad¬ 
ministrator of a deceased person has been held to 
preclude the testimony. 43 So, a statute rendering 
the witness incompetent as to transactions with the 
intestate precludes a surviving executor, in a suit 
against the administrator of a deceased coexecutor, 
from testifying as to transactions with the deceased 
coexecutor. 44 

§ 225. - Matters Occurring after Death 

of Decedent 

Although a party or interested witness cannot testify 
to matters occurring or originating after the death of 
the decedent if the statute renders him incompetent 
without exception or apparent qualification, as a general 
rule a party or interested witness is competent as to such 
matters under the statutes relating to the competency of 
witnesses. 

A party or interested witness cannot testify to 
matters occurring or originating after the death of 
decedent if the statute renders him incompetent 
without exception or apparent qualification. 45 As a 
general rule, however, a party or interested wit¬ 
ness is competent as to matters occurring after the 
death of deceased where the pertinent statute relates 
the incompetency only to matters equally within the 
knowledge of decedent, 46 or transactions or com¬ 
munications with deceased either in express terms 47 


33. Idaho.—Hubbard v. Ball, 81 P.2d 
73, 59 Idaho 78. 

34. Ala.—Tisdale v. Maxwell, 58 Ala. 
40. 

35. N.Y.—Gregory v. Fichtner, 14 
N.Y.S. 891, 21 N.Y.Civ.Proc. 1, 27 
Abb.N.Cas. 86. 

36. Ala.—Warten v. Black, 70 So. 
758, 195 Ala. 93. 

37. Fla.—Belote V. O’Brian, 20 Fla- 
126. 

38. Ga.—Eley v. Reese, 155 S.E. 24, 
171 Ga. 212. 


39. NT.D.—St John v. Lofland, 64 N. 
W. 930, 5 N.D. 140. 

70 C.J. p 330 note 11. 

40. W.Va.—Sayre v. Whetherholt, 
107 S.E. 293, 88 W.Va. 542. 

70 C.J. p 330 note 12. 

Matters occurring after death gen¬ 
erally see infra § 225. 

41. Ohio.—Trumpler v. Royer, 18 
Ohio App. 151. 

42. Ala.—Waldman v. Crommelin’s 
Adm’r, 46 Ala. 580. 

70 C.J. p 330 note 8. 

43. Ill.—Redden v. Inman, 6 Ul.App. 
55. 


44. S.C.—Williams v. Mower, 7 S.E. 
505, 29 S.C. 332. 

45. Md.—Biggs v. McCurley, 25 A. 
466, 76 Md. 409. 

70 C.J. p 330 note 16. 

Transactions or communications 
with deceased executor, adminis¬ 
trator, or guardian see supra § 
224. 

46. Mich.—Weiss v. Weiss, 189 N.W. 
191, 219 Mich. 339. 

70 C.J. p 301 note 51. 

47. Fla.—Jackson v. Parker, 15 So. 
2d 451, 153 Fla. 622. 

Ga.—Shadbum v. Tapp, 77 S.E.2d 7, 
209 Ga. 887. 
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or by judicial construction, 48 or where the statute 
expressly allows the witness to testify as to such 
matters, 49 or to testify as to a claim or defense 
against an estate originating after the death of the 
deceased person in the course of administering the 
estate. 50 

Under statutes relating to matters occurring be - 
fore death or during lifetime . Statutes which in 
terms relate only to matters occurring before the 
death or during the lifetime of deceased are general¬ 
ly held to leave a party or interested witness free to 
testify as to matters which have occurred after the 
death of deceased. 51 Although it has been held that 
a witness cannot avoid the statute by testifying to 
matters after death which are direct evidence of, or 
necessarily prove, a fact occurring in the lifetime of 
deceased, 52 a number of decisions have held that a 
party or interested witness may testify to a fact, or 
condition of facts, existing after the death of a 
deceased party, notwithstanding such testimony may 
inferentially tend to show that the same state of 


WITNESSES §§ 225-226 

facts existed, or that some other connected fact 
existed or occurred, prior to decedent's death, 53 but 
even according to these authorities if the existence 
of a fact, continuing to exist after death, inferen¬ 
tially tends to prove the existence of the same fact 
before death, and the relevancy of the fact depends 
on its existence or occurrence before the death of 
decedent, the interested witness is incompetent to 
testify to it. 54 

§ 226. -Transactions or Communications 

in Presence of Third Persons 

Unless reliance can be placed on an express provision 
rendering the witness competent because of the presence 
of another, the presence of a third person at the time 
of a transaction or communication between the witness 
and the deceased does not make the witness competent 
to testify with respect thereto. 

Unless reliance can be placed on an express pro¬ 
vision rendering the witness competent because 
of the presence of another, 56 it is usually held that 
the presence of a third person at the time of a 


Ky.—Garthee v. Belford, 139 S.W.2d 
740, 282 Ky. 652—Vaughan's Adm’r 
v. Vaughan, 111 S.W.2d 1037, 271 
Ky. 387—Blue Diamond Coal Co. 
v. Sizemore, 71 S.W.2d 11, 254 Ky. 
102 . 

N.Y.—In re Abwender's Estate, 272 
N.Y.S. 569, 241 App.Div. 566. 

Tex.—Burkett v. Slauson, Civ.App., 
256 S.W.2d 179, error dismissed— 
Prichard v. Bickley, Civ.App., 175 
S.W.2d 614, error refused. 

70 C.J. p 330 note 19. 

48. Mo.—Wolfson v. Chelist, App., 
278 S.W.2d 39, affirmed. Sup., 284 
S.W.2d 447—In re Reichelt’s Es¬ 
tate, App., 179 S.W,2d 119—Clark 
v. Meriwether, App., 123 S.W.2d 
603. 

70 C.J. p 330 note 20. 

49. Colo.—Walker v. Walker, 281 P. 
2d 1010, 131 Colo. 328—Brantner v. 
Papish, 126 P.2d 1032, 109 Colo. 
437—In re Eder’s Estate, 29 P.2d 
631, 94 Colo. 173. 

Ill.—Chambers v. Appel, 64 N.E.2d 
511, 392 Ill. 294—Swirski v. Dar¬ 
lington, 15 N.E.2d 856, 369 Ill. 188. 

Kobe v. Haskett, 83 N.E.2d 755, 
336 Ill.App. 311—Heil v. Kasten- 
gren, 65 N.E.2d 579, 328 IlLApp. 
301—Olson v. Smeby, 27 N.E.2d 481, 
305 Ill.App. 491. 

Ohio.—Totten v. Miller’s Estate, 37 
N.E.2d 961, 139 Ohio St 29. 

Price v. Cleveland Trust Co., 77 
N.E.2d 621, 81 Ohio App. 221—In 
re Shade’s Estate, App., 37 N.E.2d 
628. 

Tt—Scott v. Beland, 45 A.2d 641, 114 
Vt 383. 

"Wyo.— Corpus Juris Quoted in. Haw¬ 
key v. Williams, 261 P.2d 48, 65, 72 
Wyo. 20. 

70 C.J. p 330 note 21. 


Construction and operation general¬ 
ly of exceptions as to matters oc¬ 
curring after death see supra § 215 
( 8 ). 

50. Miss.—Brock v. Crawford, 72 So. 
2d 202, 221 Miss. 1Q5. 

70 C.J. p 331 note 22. 

51. Ind.—Berman v. Druck, 47 N.E. 
2d 142, 221 Ind. 241, 145 A.LR. 
562—Norrell v. Norrell, 44 N.E.2d 
97, 220 Ind. 398. 

Snider v. Preachers Aid Soc., 41 
N.E.2d 665, 111 IndApp. 410— 

La Chance v. Ballard’s Estate, 20 
N.E.2d 201, 106 Ind.App. 397. 

Pa.—Goldberg v. Wine, 192 A. 252, 
326 Pa. 335. 

McCandless v. Young, 84 PaDist 
& Co. 49, 11 Law.L.J. 198. 

In re Walston's Estate, Orph., 
27 North.Co. 47. 

70 C.J. p 298 note 17. 

52. Ohio.—Corpus Juris cited in 

Price v. Cleveland Trust Co., 77 
N.E.2d 621, 623, 81 Ohio App. 221. 
Pa.—Psinakis v. Psinakis, 111 A.2d 
163, 177 Pa Super. 250. 

70 C.J. p 299 note 21. 

53. Pa—Psinakis v. Psinakis, supra 
Stetzer v. Thomson, Com.PL, 31 

Del.Co. 557— Bennett v. Bennett, 
Com.Pl., 32 West.L.J. 155—In re 
Ganelin's Estate, Orph., 28 West 
Co. 33. 

70 C.J. p 299 note 22. 

54. Pa—Pennell v. Phillips, 20 Pa 
Dist 843. 

70 C.J. p 299 note 23. 

Existence of assignment which oc¬ 
curred before death 
Under dead man’s statute, assign¬ 
or of claim for legal services was 
incompetent to testify in action by 
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assignee against deceased client's 
estate for reasonable value of such 
services that assignment of claim 
was in force and effect at the time 
of, and immediately after, client's 
death, since such testimony neces¬ 
sarily related to the fact of an as¬ 
signment which occurred before cli¬ 
ent’s death. 

Ohio.—Price v. Cleveland Trust Co., 
77 N.E.2d 621, 81 Ohio App. 221. 

55. U.S.—Mahan v. Kenneth B. S. 
Robertson, Limited, D.C.Ky., 133 
F.Supp. 180. 

Ky.—Combs v. Peoples Bank, 230 S. 
W.2d 475, 313 Ky. 120—National 
Life Co. v. Rigney, 180 S.W.2d 847, 
297 Ky. 743—Shaw v. Strauch's 
Adm’r, 172 S.W.2d 50, 294 Ky. 558 
—Truitt v. Truitt's Adm'r, 162 S. 
W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127. 

Pa—Kropp v. Miers, Com.PL, 25 Leh. 
L.J. 184. 

70 C.J. p 331 note 29. 

Statutory exception, where member of 
decedent’s family present 

(1) In will contest, decedent’s 
child, who would have inherited ex¬ 
cept for will, could not testify to 
matters occurring before child was 
sixteen under statute permitting ad¬ 
verse parties to testify to matters 
occurring before decedent’s death in 
presence of member of family of de¬ 
cedent over sixteen years of age. 
Colo.—Brantner v. Papish, 126 P.2d 

1032, 109 Colo. 437. 

(2) Decedent’s child who would 
have inherited except for will could 
testify in will contest as to matters 
occurring after child was sixteen 
under statute. 

Colo.—Brantner v. Papish, supra. 



§§ 226-227(2) WITNESSES 

transaction or communication between the witness 
and deceased does not make the witness competent 
to testify with respect thereto where the statute, 
without exception for such a case, makes the witness 
incompetent as to matters equally within the knowl¬ 
edge of decedent, 56 or as to transactions or com¬ 
munications with deceased, 57 the rule being that if 
there is a transaction with decedent, the witness 
is incompetent although it may not have been private 
or confined to the witness and deceased, 58 or al¬ 
though the matter is one which is open and public 
and others have an equal opportunity to see and ob¬ 
serve it. 59 There is some authority, however, to the 
effect that the witness may testify to a transaction 
had jointly with decedent and the adverse party who 
was present at the time, 60 or to a transaction had 
with the adverse party in the presence of deceased. 61 

§ 227(1). - Communications or Instru¬ 

ments in Writing 

Statutes prohibiting in general terms testimony as to 
transactions or personal transactions with a deceased or 
incompetent person embrace written, as well as oral, 
transactions and communications; but where the stat¬ 
ute has reference to only spoken words, interested wit¬ 
nesses are not incompetent to testify as to transactions or 
communications in writing. 

Statutes prohibiting in general terms testimony 
as to transactions or personal transactions with a 
deceased or incompetent person embrace written, 
as well as oral, transactions and communications. 62 
Where the statute has reference to only spoken 
words, interested witnesses are not incompetent to 
testify as to transactions or communications in 


97 C.J.& 

writing. 63 A witness, incompetent to testify con¬ 
cerning a transaction with a deceased person because 
he obtained title to his cause of action directly 
from, and the opposite party is an heir of, such de¬ 
ceased person, is not incompetent to identify writ¬ 
ten instruments executed in connection with the 
transaction by which title was attained. 64 Where 
the business transactions between two decedents 
were partly in writing and partly in parol, death 
stops the parol evidence, and the writing stands. 65 

§ 227(2).- Execution, Delivery, and 

Possession 

a. In general 

b. Denial of execution and delivery 

c. Possession 

a. In General 

An interested witness is incompetent to testify as to 
the execution and delivery of a written instrument by the 
witness to the decedent or by the decedent to the witness 
under statutes relating to the competency of witnesses in> 
actions by or against representatives, survivors, or suc¬ 
cessors in title or interest of deceased or incompetent per¬ 
sons. 

An interested witness is incompetent to testify 
as to the execution and delivery of a written instru¬ 
ment by the witness to decedent or by decedent to 
the witness under statutes providing that the sur¬ 
viving party shall not be a competent witness to any 
matter occurring before the death of decedent, 66, 
or prohibiting testimony of such witnesses when one 
of the original parties to the contract or cause of 
action is dead or when the adverse party is an 
executor or administrator, 67 or prohibiting testimony 


56- Mich.—Michels v. Western Un¬ 
derwriters’ Assoc., 89 N.W. 56, 129 
Mich. 417—Downey v. Andrus, 4 
N.W. 628, 43 Mich. 65. 

5*7. Wis.—Gulbrandsen v. Chaseburg 
State Bank, 295 N.W. 729, 236 Wis. 
391. 

70 C.J. p 331 note 30. 

Testimony as to presence of others 
at time of transaction see supra § 
215(7) c. 

Competency against surviving par¬ 
ty to transaction see supra § 211. 

58. N.Y.—In re Christie’s Estate, 4 
N.Y.S.2d 484, 167 Misc. 484. 

70 C.J. p 306 note 93. 

59. Ala—Southern Natural Gas Co. 
v. Davidson, 142 So. 63, 225 Ala 
171. 

60. N.Y.—Kale v. Elliott, 18 Hun 
198. 

N.C.—Johnson v. Townsend, 23 S.E. 
271, 117 N.C. 338. 

61. Pa—Jackson v. Payne, 6 A, 340, 
114 Pa. 67. 


62. Tenn.—Montague v. Thomason, 
18 S.W. 264, 265, 91 Tenn. 168. 

70 C.J. p 332 note 35. 

Construction of statutes as to sub¬ 
ject matter generally see supra §§ 
215(1)—215(8). 

Terms “transactions with” and 
“statements made by,” used in the 
statute, include written and oral com¬ 
munications. 

Tex.—Gee v. Jemigan, Civ.App., 83 
S.W. 2d 1102, error dismissed. 

63. Idaho.—Dowd v. Dowd’s Estate, 
108 P.2d 287, 62 Idaho 157. 

70 C.J. p 332 note 37. 

Construction of statute in general 
see supra § 215(5). 

64. Okl.—Shaw v. Shaw, 282 P.2d 
748—Trent v. Trent, 270 P.2d 953. 

65. S.C.—Nickels v. Miller, 108 S.E. 
90, 116 S.C. 288. 

66 . Ind.—Miladin v. Istrate, 119 N. 
E.2d 12, 125 Ind.App. 46, rehearing 
denied 119 N.E.2d 901, 125 IndApp. 
46. 


Pa.—Rauenzahn v. Sigman, 119 A.2d 
312, 383 Pa. 439. 

Ryan v. MacDonald, 30 A 2d 
662, 151 Pa.Super. 607. 

Execution and contents of will see- 
infra § 227(6) g. 

Lost or destroyed instruments see- 
infra § 227(5). 

Proof of handwriting see supra 5 227" 
(3). 

Receipt of letter see infra § 227" 
(6) d. 

67. Mo.—Stoops v. Stoops, 276 S.W~ 
2d 188—Baker v. Baker, 251 S.W. 
2d 31, 363 Mo. 318, 33 AD.R2d 
1431. 

Simmon v. Marion, App., 227 S_ 
W.2d 127. 

70 C.J. p 335 note 71. 

Reguest to insurer to designate wit¬ 
ness as beneficiary of policy 
In interpleader involving life poli¬ 
cies on face of which insured’s ad¬ 
ministrator was beneficiary, claim¬ 
ant was incompetent to establish as- 
against the administrator fact that 
insured had executed exhibits re- 
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WITNESSES § 227(2) 


as to matters which originated during the lifetime 
of the deceased person, 65 or prohibiting testimony 
as to transactions 69 or personal transactions between 
the witness and decedent, 70 or as to any transactions 
with, or statements by, decedent, 71 or as to any 
transactions or communications with decedent, 72 or 
concerning transactions with, or acts done or omitted 
by, decedent. 73 

b. Denial of Execution and Delivery 

An interested witness is incompetent to deny the exe¬ 
cution and delivery of written instruments under some 
statutes relating to the competency of witnesses, and 
competent to do so under other statutes. 

An interested witness may not deny that he 
-executed or delivered a written instrument under 
statutes prohibiting testimony of an interested wit¬ 
ness where the adverse party is an executor, 74 or 
excluding testimony concerning any transaction 
with, or act done or omitted by, decedent, 75 or as 
to matters occurring before decedent’s death. 76 Un¬ 
der a statute prohibiting testimony as to matters 
equally within decedent’s knowledge, however, an al¬ 


leged maker of a note may testify that he did not 
sign it. 77 Under a statute disqualifying one party 
to the contract or cause of action as a witness when 
the other party is dead, and extending such dis¬ 
qualification to any party to the suit whose right 
of action or defense is derived from one subject to 
the disqualification, the widow of a grantee is in¬ 
competent to testify that the deed was not delivered 
where the grantor was dead. 78 

An interested witness, according to some deci¬ 
sions, is competent to deny the execution and de¬ 
livery of an instrument under statutes excluding 
testimony as to transactions and communications 
with decedent, 79 or under statutes excluding testi¬ 
mony as to personal transactions or communica¬ 
tions between the witness and decedent; 80 but ac¬ 
cording to other decisions, the witness is incompetent 
under statutes relating to transactions and communi¬ 
cations with decedent, 81 and also under statutes 
relating to personal transactions and communica¬ 
tions. 82 So, under statutes prohibiting testimony as 
to any transaction with, or statement by, decedent, 


■questing- insurer to designate claim¬ 
ant as beneficiary of policies. 

Ill.—Prudential Ins. Co. of America 
v. Cabill, 52 N.E.2d 481, 321 Ill.App. 
45. 

£8, Miss.—Newsom v. Newsom, 83 
So.2d 802, suggestion of error over¬ 
ruled 85 So.2d 221. 

«9. Ga.—Winn v. Hinson, 12 S.E. 2d 
172, 64 Ga.App. 48—May v. Smith, 
194 S.E. 46, 56 GaJ*.pp. 782. 

Neb.—Kellner v. Whaley, 27 N.W.2d 
183, 148 Neb. 259. 

70 C.J. p 335 note 72. 

Deed 

Ala.—Adams v. Logan, 70 So.2d 786, 
260 Ala. 346. 

70 C.J. p 335 note 72 [b]. 

Mortgage 

Neb.—Hitchens v. Alderson, 262 N.W. 
501, 129 Neb. 573. 

S.C.—Stelts v. Martin, 72 S.E. 550, 
90 S.C. 14. 

70, Iowa.—Brien v. Davidson, 281 N. 
W. 150, 225 Iowa 595, rehearing de¬ 
nied 282 N.W. 480, 225 Iowa 595. 
N.Y.—:Petition of Jennings, 143 N.Y. 
S.2d 383, 286 App.Div. 256, applica¬ 
tion granted 130 N.E.2d 913, 309 
N.Y. 860, motion granted 132 N.E. 
2d 319, 309 N.Y. 950. 

N.C.—McGowan v. Beach, 86 S.E.2d 
763, 242 N.C. 73—Batten v. Aycock, 
29 S.E.2d 739, 224 N.C. 225—Lister 
v. Lister, 24 S.E.2d 342, 222 N.C. 
555. 

70 C.J. p 335 note 73. 

Dxecutioai by affixing mark 

Factual question whether decedent 
executed notes by affixing her mark 
to her signatures involved personal 
transactions or communications be¬ 


tween witness and decedent within 
the dead man’s statute. 

W.Va.—Mann v. Peck, 80 S.E.2d 518, 
139 W.Va. 487. 

Note 

(1) Rule of the text has been ap¬ 
plied to notes. 

Kan.—Henley v. Carrington, 164 P. 

2d 139, 160 Kan. 630. 

70 C.J. p 335 note 73 [e]. 

(2) However, evidence that de¬ 
ceased came to claimant’s home on 
day after execution of note, that de¬ 
ceased had note in her hands, that 
deceased left note on claimant’s bed 
and in claimant’s possession when 
deceased left, was held admissible, 
notwithstanding statute. 

Iowa.—In re Cheney’s Estate, 274 N. 

W. 5, 223 Iowa 1076. 

N.Y.—In re Moore’s Will, 41 N.Y.S.2d 
697. 

Deed 

Ky.—McWhorter v. Carter, 267 S.W. 
2d 736. 

70 C.J. p 335 note 73 [c]. 

71. N.D.—Druey v. Baldwin, 172 N. 
W. 663, 182 N.W. 700, 41 N.D. 473. 

70 C.J. p 335 note 74. 

72. Ga.—Fullbright v. Neely, 62 S.E. 
188, 131 Ga. 342. 

70 C.J. p 335 note 75. 

73. Ky.—Brown’s Adm’r v. Brown, 
215 S.W.2d 971, 308 Ky. 796—Kil- 
bura v. Holliday, 175 S.W.2d 516, 
295 Ky. 843—York’s Ancillary 
Adm’r v. Bromley, 151 S.W.2d 28, 
286 Ky. 533.. 

70 C.J. p 336 note 76. 

Deed 

Ky.—Witt v. Neal, 282 S.W.2d 330. 
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74. I1L—Warrick v. Hull, 102 Ill. 
280. 

70 C.J. p 336 note 78. 

Denial of transaction generally see 
supra § 216 a. 

75. Ky.—Sutton v. Russell's Ex’r, 33 
S.W.2d 629, 236 Ky. 535. 

70 C.J. p 336 note 80. 

76. Ind.—Wainwright Trust Co. v. 
Stern, 125 N.E. 578, 72 Ind.App. 116. 

77. Mich.—Pillard v. Dunn, 66 N.W. 
45, 108 Mich. 301. 

7a Mo.—Baker v. Baker, 251 S.W.2d 
31, 363 Mo. 318, 33 A.L.R.2d 1431. 

79. Fla.—Security Trust Co. v. Cal- 
afonas, 68 So.2d 562. 

80. Kan.—Fish v. Foorman, 116 P. 
898, 85 Kan. 237. 

70 C.J. p 336 note 82. 

81. Wash.—Martin v. Shaen, 173 P. 
2d 968, 26 Washed 346. 

70 C.J. p 336 note 79. 

Due bill 

In action by executrix on due bill 
payable to deceased, court proparly 
excluded testimony of defendant that 
he did not write due bill on type¬ 
writer, never authorized any one to 
sign his name to notes, first heard of 
due bill after death of deceased, had 
not authorized his bookkeeper to sign 
due bill, had all transactions with de¬ 
ceased on loan book, that bookkeeper 
never had authority to sign defend¬ 
ant's name to any paper, and that de¬ 
fendant did not know who wrote due 
bill. 

Ga.—May v. Smith, 194 SJE. 46, 56 
Ga.App. 782. 

82. Iowa.—Enabnit v. Hanson, 292 
N.W. 181, 228 Iowa 470. 

70 CLJ. p 336 note 83. 



§ 227(2) WITNESSES 

the witness is competent according to some deci¬ 
sions, 53 hut is incompetent according to others. 84 

Forgery . An interested witness is incompetent to 
testify that his signature to a written instrument is 
a forgery under statutes prohibiting testimony as 
to transactions and communications with decedent; 85 
and the same result obtains where the statute pro¬ 
hibits testimony as to matters occurring before de¬ 
cedent’s death, 86 even though decedent was not 
present at the alleged execution. 87 Under statutes 
excluding testimony as to personal transactions be¬ 
tween the witness and decedent, the witness has 
been held competent 88 and incompetent. 89 

c. Possession 

An Interested witness is held competent to testify to 
possession of a written instrument under some statutes, 
and Incompetent under others. 

Under statutes prohibiting testimony as to person¬ 
al transactions or communications between the wit¬ 
ness and decedent, an interested witness is competent, 
according to some decisions, to testify to his posses¬ 
sion of an instrument before decedent’s death, 90 at 
least where it does not appear from whom the wit¬ 
ness obtained possession. 91 According to other de¬ 
cisions, the witness is incompetent where it does not 
appear that the instrument was delivered to a third 
person. 92 
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The witness has been held competent under a stat¬ 
ute excluding testimony as to transactions and com¬ 
munications with decedent, 93 and incompetent under 
statutes excluding testimony as to transactions be¬ 
tween the witness and decedent. 94 

Under statutes excluding testimony as to any 
transaction with, or statement by, decedent, an in¬ 
terested witness is incompetent to testify as to the 
possession of a written instrument; 95 but according 
to other decisions, the witness is competent, 96 at 
least where it appears that the witness received the 
instrument from a third person who had previously 
received it from decedent. 97 

Under a statute allowing as an exception testimony 
as to matters occurring after the death of decedent, 
an interested witness may not testify as to the 
possession of a note after decedent’s death. 98 Under 
a statute relating to matters occurring during the 
lifetime of the deceased person, an interested wit¬ 
ness is incompetent to testify that certain instru¬ 
ments had been in his possession since a specified 
date before decedent’s death where such testimony 
tends to prove delivery during decedent’s lifetime. 99 

Possession of third person. An interested witness 
may testify that he saw a written instrument in the 


83. Ala.—Blount v. Blount, 48 So. 
681, 158 Ala. 242, 21 L.R.A,N.S., 
755, 17 Ann.Cas. 392. 

70 C.J. p 336 note 84. 

84. S.D.—Worthington v. Hess, 225 
NW. 225, 55 S.D. 155. 

70 C.J. p 336 note 85. 

Time of delivery 

An interested witness may not tes¬ 
tify that decedent did not deliver the 
deed when executed. 

Tex.—Rabb v. Rabb, CivApp., 108 S. 
W.2d 440. 

85- Ga.—Ford v. Holmes, 61 Ga. 419. 
70 C.J. p 336 note 87. 

86 . Pa.—Sutherland v. Ross, 21 A. 

354, 140 Pa. 379. 

70 C.J. p 336 note 88. 

87- Pa.—Sutherland v. Ross, supra. 

88 . N.T.—Saratoga County Bank v. 
Leach, 37 Hun 336. 

70 C.J. p 336 note 90. 

89. N.C.—Spivey v. Rose, 26 S.E. 
701, 120 N.C. 163. 

70 C.J. p 336 note 91. 

90. Ky.—York's Ancillary Adm’r v. 
Bromley, 151 S.W.2d 28, 286 Ky. 
533. 

70 C.J. p 336 note 93. 

Indirect testimony generally see In¬ 
fra § 236. 

Receipt of letter see infra § 227(6) d. 
Testimony as to loss of instruments 
see supra § 227(5) a. 


91. N.C.—Thompson v. Onley, 1 S. 
E. 620, 96 N.C. 9. 

70 C.J. p 336 note 94. 

92. N.Y.—Richardson v. Emmett, 63 
N.E. 440, 170 N.Y. 412. 

70 C.J. p 337 note 95 [a]. 

Tendency to establish delivery to wit¬ 
ness 

(1) A widow, filling claim against 
her deceased husband’s estate for 
amount of bank deposit, made by him 
in her name, was incompetent to tes¬ 
tify as to her possession of passbook, 
since such testimony related to trans¬ 
action with deceased within the pro¬ 
hibition of the statute, as tending to 
establish his delivery of passbook 
to claimant. 

Wis.—In re Krause’s Estate, 4 N.W. 
2 d 122, 241 Wis. 41. 

(2) Under the statute, a witness, 
who is incompetent to testify di¬ 
rectly as to transactions by which a 
decedent is claimed to have parted 
with possession of document or oth¬ 
er property during his lifetime, is 
also incompetent to testify as to wit¬ 
ness’ possession thereof, from which 
its delivery to witness by decedent 
may be inferred. 

Wis.—In re Krause’s Estate, supra. 

93. Ga.—Waters v. Wells, 117 S.E. 
322, 155 Ga. 439. 

70 C.J. p 337 note 1. 
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94. Neb.—Russell v. Close, 112 N.W. 
559, 79 Neb. 318. 

95. N.D.—Druey v. Baldwin, 172 N. 
W. 663, 182 N.W. 700, 41 N.D. 473. 

70 C.J. p 337 note 97. 

Denial of execution and delivery see 
supra subdivision b of this sec¬ 
tion. 

96. Ky.—Jones v. Driver, 137 S.W. 
2d 729, 282 Ky. 82. 

70 C.J. p 337 note 98. 

Deed 

Ky.—Jones v. Driver, 137 S.W.2d 729, 
282 Ky. 82. 

Wash.—Bardsley v. Truax, 116 P. 
1075, 64 Wash. 400. 

Possession immediately following 
death 

An interested witness may testify 
as to the possession of a note im¬ 
mediately following decedent’s death 
under a statute making an interested 
witness incompetent to testify as to 
transactions with, or statements by, 
decedent. 

Ala.—Fuhrman v. Burns, 196 So. 713, 
239 Ala. 628. 

97. Ala.—Napier v. Elliott, 58 So. 
435, 177 Ala. 113. 

98. Ill.—Halladay v. Blair's Estate, 
223 Ill.App. 609. 

99. Pa.—Ryan v. MacDonald, 30 A 
2d 662, 151 Pa.Super. 607. 
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possession of a third person under the statutes , 1 
such as those prohibiting testimony as to personal 
transactions between the witness and decedent , 2 or 
as to transactions with, or statements by, decedent . 3 

Possession of decedent . Under statutes excluding 
testimony as to personal transactions between the 
witness and decedent, an interested witness may not 
testify that he saw a certain deed in deceased gran¬ 
tor’s possession, where he obtained the information 
in a transaction with the grantor in which such deed 
was shown to the witness . 4 Under a statute pro¬ 
hibiting testimony as to transactions with, or state¬ 
ments by, deceased, an interested witness may not 
testify that to his knowledge decedent never had 
possession of a deed . 5 Under a statute prohibiting 
testimony as to transactions and communications 
with decedent, an interested witness may testify that 
after the execution and delivery of a note by dece¬ 
dent it was kept in decedent’s safe . 6 

§ 227(3).-Proof of Handwriting 

Under some statutes relating to the competency of 
witnesses, an interested witness may testify as to the 


decedent's signature or handwriting, but under other 
statutes such testimony Is incompetent. 

As a general rule, an interested witness may tes¬ 
tify as to decedent’s signature or handwriting under 
the statutes relating to the competency of wit¬ 
nesses , 7 such as those providing that no party shall 
be allowed to testify when the other party to the 
transaction is dead , 8 or prohibiting testimony as to 
transactions 9 or personal transactions between the 
witness and decedent , 10 at least where the witness 
did not see deceased sign the instrument 11 Testi¬ 
mony as to the signature of decedent is not as to 
a personal transaction , 12 but is an opinion of the 
witness . 13 According to some decisions, however, 
the witness is incompetent under statutes prohibit¬ 
ing testimony as to transactions between the witness 
and decedent . 14 

The witness is competent to testify as to decedent’s 
signature or handwriting under statutes prohibiting 
testimony concerning any verbal statement of, or any 
transaction with, or act done or omitted to be done 
by, decedent ; 15 and testimony that the writings in- 


1. Ala.—Adams v. Logan, 70 So.2d 
786, 260 Ala. 346. 

70 C.J. p 337 note 3. 

Identification of papers 

In suit to cancel as a cloud on 
plaintiffs* title to realty defendant’s 
claim thereto, plaintiffs were com¬ 
petent to identify papers in posses¬ 
sion of their ancestor, under whom 
they claimed title as heirs at law, at 
time of his death, including receipt 
from admitted former owner, since 
deceased, for payment of approxi¬ 
mately one-half of purchase price of 
the realty. 

Miss.—Rosenbaum v. Bohannon, 36 
So.2d 798, 204 Miss. 9. 

2. Iowa—Furenes v. Eide, 80 N.W. 
539, 109 Iowa 511, 77 Am.S.R. 545. 

70 C.J. p 337 note 4. 

3. Tex.—Walker v. Pittman, 46 S.W. 
117, 18 Tex.Civ.App. 519. 

70 C.J. p 337 note 5. 

4. Wis.—Chase v. Woodruff, 120 N. 
W. 499, 138 Wis. 641. 

5. Wash.—Martin v. Shaen, 173 P. 
2d 968, 26 Wash.2d 346. 

a Ga—Gallagher v. Kiley, 41 S.E. 
613, 115 Ga 420. 

7. Miss.—Gee v. Rimmer, 195 So. 
342, 188 Miss. 460. 

Mo.—Stephenson v. Stephenson, 171 
S.W.2d 565, 351 Mo. 8. 

Simmon v. Marion, App., 227 S. 
W.2d 127—Boggess v. Cunning¬ 
ham’s Estate, App., 207 S.W.2d 814. 
70 C.J. p 334 note 57. 

win 

(1) In will contest, even though 
witness offered by proponent may 


have been disqualified under the dead 
man’s statute to prove execution of 
will, witness could nevertheless tes¬ 
tify as to identity of testator’s hand¬ 
writing. 

Mo.—Reidinger v. Adams, 266 S.W.2d 
610. 

(2) Execution and contents of will 
see infra § 227(6) g. 
a Nev.—Hough v. Reserve Gold 
Mining Co., 35 P.2d 742, 55 Nev. 
375. 

9- Mont.—Leffek v. Luedeman, 27 P. 

2d 511, 95 Mont. 457, 91 A.L.R. 286. 
70 C.J. p 334 note 58. 

Genuineness 

An interested party is competent 
to testify to the genuineness of a 
signature of a deceased person, not¬ 
withstanding statute excluding trans¬ 
actions or conversations with a dece¬ 
dent. 

Neb.— Corpus Juris cited in In re 
House’s Estate, 18 N.W.2d 500, 504, 
145 Neb. 866, 159 AL.R. 401. 

10. Iowa.—McManis v. Keokuk Sav. 
Bank & Trust Co., 33 N.W.2d 410, 
239 Iowa 1105. 

N.C.—Batten v. Aycock, 29 S.E.2d 
739, 224 N.C. 225—Lister v. Lister, 
24 S.E.2d 342, 222 N.C. 555. 
OkL—Ball v. Fleshman, 83 P.2d 870, 
183 OkL 634. 

W.Va—Poole v. Beller, 140 S.E. 534, 
104 W.Va 547, 58 A.L.R. 207. 

70 C.J. p 334 note 59. 

Letter 

N.Y-—:Ely v. Stone, 17 N.Y.S.2d 266, 
173 Misc. 117. 

70 C.J. p 334 note 59 [d]. 

11. Nev.—Hough v. Reserve Gold 
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Mining Co., 35 P.2d 742, 55 Nev. 
375. 

70 C.J. p 334 note 60. 

Testimony held incompetent 

(1) Testimony as to act of sign¬ 
ing. 

Neb.— Corpus Juris cited in In re 
House’s Estate, 18 N.W.2d 500, 
504, 145 Neb. 866, 159 A.L.R. 401. 

(2) Testimony that witness saw 
deceased sign document in question. 
Mont.—Leffek v. Luedeman, 27 P.2d 

511, 95 Mont. 457, 91 A.L.R. 286. 

(3) Testimony offered by testa¬ 
trix* daughter that initials on bag 
were in writing of testatrix, wit¬ 
ness being asked to state in effect 
what she had seen testatrix do and 
thus to testify concerning transac¬ 
tion with a deceased person. 

N.Y.—In re Meyers’ Estate* 297 N.Y. 
S. 605, 163 Misc. 743. 

13. OkL—Ball v. Fleshman, 83 P.2d 
870, 183 OkL 634. 

Personal transactions generally see 
supra 5 215(7) b (b). 

13. Neb.— Corpus Juris cited ia In 

re House's Estate, 18 N.W.2d 500, 
504, 145 Neb. 866, 159 A.L.R. 401. 
N.Y.—Hoag v. Wright, 66 N.E. 579, 
174 N.Y. 36, 63 L.R.A 163. 

Okl.—Ball v. Fleshman, 83 P.2d 870, 
183 OkL 634. 

Proof of independent facts general¬ 
ly see supra § 215(7) c. 

14. Fla—Holliday v. McKinney 22 
Fla 153. 

70 C.J. p 334 note 63. 

15. Ky.—Thornton's Adm’r v. Min- 



§.§ 227(3)-227(5) WITNESSES 

volved were in the handwriting of the witness except 
the signatures, the witness not stating that deceased 
signed the writings or that the signatures were those 
of deceased, is not incompetent under the statute . 16 
Under statutes prohibiting testimony as to any trans¬ 
actions with, or statement by, decedent, the witness, 
according to some decisions, is incompetent , 17 but 
according to other decisions, the witness has been 
held competent , 18 except where the witness gained 
knowledge that the instrument was in decedent’s 
handwriting by reason of a transaction with dece¬ 
dent in that decedent permitted the witness to read 
it. 1 * 

Under statutes prohibiting testimony as to facts 
occurring before decedent’s death, it is held that 
an interested witness is incompetent to prove the 
handwriting or signature of decedent 20 

Identification of own handwriting. Notwithstand¬ 
ing a statute prohibiting an interested witness from 
testifying as to any transaction or conversation be¬ 
tween the deceased person and the witness, where 
an interested witness bases his claim against a de¬ 
cedent on a promissory note, he is entitled to testify 
that an endorsement thereon is in his own handwrit¬ 
ing . 21 

§ 227(4).-Correctness of Copy or 

Record 

An interested witness is competent to testify as to 
the correctness of a copy of a document evidencing a 
transaction between himself and the decedent. 

An interested witness is competent to testify 
as to the correctness of a copy of a document evi¬ 
dencing a transaction between himself and decedent 
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under statutes prohibiting testimony as to transac¬ 
tions with, or statements by, decedent , 22 or as to 
matters occurring prior to decedent’s death , 23 or 
which were equally within the knowledge of dece¬ 
dent . 24 

§ 227(5).-Lost or Destroyed In¬ 

struments 

a. In general 

b. Contents, execution, and delivery 
a. In General 

A party or interested person Is generally held not 
incompetent to testify as to the loss or destruction of an 
instrument under the statutes, although he may be in¬ 
competent to prove the loss or destruction where the 
evidence tends to prove matters as to which he would be 
incompetent. 

A party or interested person is not incompetent 
to testify as to the loss or destruction of an instru¬ 
ment under the statutes , 25 such as those statutes 
prohibiting testimony as to transactions 26 or per¬ 
sonal transactions between the witness and dece¬ 
dent , 27 or as to any transaction with, or statement 
by, decedent , 28 or concerning any verbal statement 
of, or any transaction with, or act done or omitted 
to be done by, decedent , 29 or as to matters occurring 
prior to decedent’s death 30 or equally within dece¬ 
dent’s knowledge . 31 

Under a statute prohibiting testimony as to trans¬ 
actions or communications with a decedent or in¬ 
competent, a witness is incompetent, however, to 
prove the loss or destruction of an instrument where 
the evidence tends, even by implication, to prove 
matters as to which the witness would be incompe¬ 
tent , 32 and the witness has been held incompetent 


ton's Ex’r, 64 S.W.2d 158, 250 Ky. 
805. 

70 C.J. p 334 note 64. 

16. Ky.—Dills v. Scroggin’s Ex’x, 
65 S.W.2d 464, 251 Ky. 452. 

17. Ala.—Kirby v. Brooks, 111 So. 
235, 215 Ala. 507. 

70 C.J. p 334 note 65. 

18. Tex.—Chajkowski v. Clements, 
Civ.App., 229 S.W.2d 633, error 
dismissed—Prichard v. Bickley, 
Civ.App., 175 S.W.2d 614, error 
refused. 

70 C.J. p 334 note 66. 

19. Tex.— ‘In re Strut her s’ Estate, 
Civ.App., 103 S.W.2d 798. 

20. Ohio.—Steigert v. Steigert, 13 
N.E.2d 583, 57 Ohio App. 255. 

Pa.—Rauenzahn v. Sigman, 119 A.2d 
312, 383 Pa. 439. 

Knierim v. Pfeil, Com.Pl., 6 Sch. 
Beg. 329. 

70 C.J. p 335 note 68. 

Construction -of statutes in general 
see supra $ 215(4). 


21. Neb.—In re House’s Estate, 18 
N.W.2d 500, 145 Neb. 866, 159 A. 
L.R. 401. 

22. Tex.—Blair v. Breeding, 121 S. 
W. 869, 57 Tex.Civ.App. 147. 

70 C.J. p 338 note 8. 

23. Cal.—Dyer v. Min turn, 189 P. 
1046, 47 C.A. 1. 

70 C.J. p 338 note 9. 

24. Mich.—Moulton v. Mason, 21 
Mich. 364, 372. 

70 C.J. p 338 note 10. 

25. Fla—Fields v. Fields, 191 So. 
512, 140 Fla. 269. 

70 C.J. p 332 note 39. 

26. Fla—Fields v. Fields, supra. 

70 C.J. p 332 note 40. 

27. Iowa.—Stevens v. Witter, 55 N. 
W. 535, 88 Iowa 636. 

70 C.J. p 332 note 41. 

28. Tex.—Hopkins v. Robertson, 

Civ.App., 138 S.W.2d 310, error 
refused. 

70 C.J. p 332 note 42. 
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29. Ky.—James v. Hayden’s Adm’r, 
10 Ky.L. 534. 

70 C.J. p 333 note 43. 

Existence of contract 

In action for breach of written 
contract, testimony concerning exist¬ 
ence of the contract, which was 
allegedly lost, was not inadmissible. 
Ky.—Hehr’s Adm’r v. Hehr, 157 S.W. 
2d 111, 288 Ky. 580. 

30. Pa.—In re Heppe^s Estate, 161 
A. 569, 106 Pa.Super. 123. 

Doyle v. Hager, Com.Pl., 5 Fay. 
L.J. 72. 

70 C.J. p 333 note 44. 

31. Mich.—Taylor v. Taylor’s Es¬ 
tate, 101 N.W. 832, 138 Mich. 658. 

70 C.J. p 333 note 45. 

32. Ga.—Carroll v. Elliott, 168 S.E- 

234, 176 Ga. 415—Chambers v. 

Wesley, 38 S.E. 848, 113 Ga. '343. 

Indirect testimony generally see in¬ 
fra S 236. 
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where the proposed testimony was directed to the 
continued existence of a will as shown by the al¬ 
leged testator’s declarations . 33 

Abrogation of agreement by destruction of in¬ 
strument A surviving wife is incompetent to testify 
to a conversation or transaction with her husband, 
since deceased, by which she claims that a written 
antenuptial agreement was abrogated by destruction 
of the written instrument . 34 

b. Contents, Execution, and Delivery 

A party or interested person is ordinarily held incom¬ 
petent to testify as to the execution, delivery, or contents 
of a lost or destroyed instrument, but under some statutes 
the witness may testify as to the contents of a lost or 
destroyed instrument where his testimony is not based 
on a personal transaction between the witness and the de¬ 
ceased or where the statute has reference only to spoken 
words. 

A party or interested person is incompetent to 
testify as to the execution, delivery, or contents of 
a lost or destroyed instrument under the statutes , 35 
such as those statutes prohibiting testimony as to 
matters equally within decedent’s knowledge , 36 or 
as to any transaction with, or statement by, dece¬ 
dent , 37 or as to transactions , 38 or personal transac¬ 
tions between the witness and decedent ; 39 but the 
witness may testify as to the contents of a lost or 
destroyed instrument under such statute when his 
testimony is not based on a personal transaction 
between the witness and deceased . 40 Where the 
statute has reference to only spoken words, an inter¬ 
ested witness may testify as to the contents of a lost 
instrument . 41 Under a statute declaring parol evi¬ 
dence incompetent to prove the debt of a deceased 
if suit is not brought within a specified time, parol 
evidence is incompetent to prove the existence of 
a lost note allegedly signed by deceased in a suit 
not brought within the statutory period . 42 

Under a statute excluding testimony as to any 
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transaction with, or act done or omitted to be done 
by, decedent, the witness has been held incompetent 
to testify as to the execution of a lost instrument , 45 
but may testify as to the contents of a lost instru¬ 
ment where his knowledge of the contents was not 
gained in a transaction with decedent 44 The sur¬ 
viving maker of a joint will who purportedly de¬ 
stroyed it over the protest of the other joint maker 
is incompetent to prove its contents . 45 

§ 227(6).-Particular Communica¬ 

tions or Instruments 

a. Bills and notes 

b. Bonds and assignments thereof 

c. Deeds 

d. Letters and telegrams 

e. Mortgages and assignments thereof 

f. Statements and books of account 

g. Wills 

h. Other communications or instruments 

a. Bills and Notes 

(a) In general 

(b) Consideration 

(c) Indorsements 

(d) Alteration 

(a) In General 

Under the controlling statutes, an interested witness 
is incompetent to testify as to checks and notes where 
his testimony relates to transactions or personal trans¬ 
actions or communications with a deceased person, and 
competent where it does not. 

Under a statute excluding testimony as to trans¬ 
actions or personal transactions or communications 
with decedent, an interested witness may not identify 
a check drawn by claimant and delivered to dece¬ 
dent , 46 or identify a check as evidence of indebted¬ 
ness against decedent , 47 but a witness may testify 


33. Ky.—Pritchard v. Harvey, 113 
S.W.2d 865, 272 Ky. 58. 

34. Okl.—Teel v. Harlan, 185 F.2d 
695, 199 Okl. 268 . 

35. Md.—Webster v. Le Compte, 22 
A. 232, 74 Md. 249. 

70 C.J. p 333 note 47. 

36. Mich.—McDaniels v. Crosby, 158 
N.W. 112, 192 Mich. 18. 

70 C.J. p 333 note 51. 

37. Tex.—Nesbitt v. First Nat. 
Bank, Civ.App., 108 S.W.2d 318. 

70 C.J. p 333 note 50. 

38. S.C.—Boozer v. Teague, 3 S.E. 
551, 27 S.C. 348. 

70 C.J. p 333 note 48. 

39. W.Va.—In re Hauer's Estate, 
63 S.Ew2d 853, 135 W.Va. 488- 


Drake v. Parker, 7 S.E.2d 651, 122 
W.Va. 145. 

70 C.J. p 333 note 49. 

40. Iowa.—Brierly v. Dunnick, 39 
N.W.2d 645, 240 Iowa 1359. 

N.Y.—Ely v. Stone, 17 N.Y,S.2d 266, 
173 Misc. 117. 

41. Ill.—Lueth v. Groodknecht, 177 
N.E. 690, 345 Ill. 197, 79 A.L.R. 
780. 

Minn.—In re Berdell's Estate, 173 
N.W. 665, 143 Minn. 328. 

42. La.—Lerner v. Bischoff, App., 
157 So. 822. 

43. Ky.—James v. Hayden's Adm'r, 
10 Ky.L. 534. 

70 C.J. p 333 note 52. 

44. Ky.—Kendall v, Hillsboro, etc., 
Turnpike Road, 67 S.W. 376, 23 
Ky.L. 2372. 


45. Ky.—Loy v. Loy, 246 S.W.2d 
578. 

46. Neb.—In re Holloway's Estate, 
131 N.W. 606, 89 Neb. 403. 

Admissibility of instruments see in¬ 
fra § 227(7). 

Bonds see infra subdivision b of 
this section. 

Demand for payment see supra 9 
217 b. 

Execution, delivery, and possession 
see supra § 227(2). 

Gift see supra § 221 d. 

Lost or destroyed instruments see 
supra § 227(5). 

Proof of handwriting see supra 9 
227(3). 

47. Ga.—May v. Subers, 91 S.E. 435, 
19 GaApp. 306. 
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that he pays his personal obligations by checks 
signed by a firm name . 48 

The witness may not testify as to notes executed 
by decedent to the order of the witness , 49 or as to 
the facts and circumstances which led up to the 
execution of the notes , 50 and he may not explain 
why the note is payable to him . 51 A witness may 
testify, however, that he was the owner of a note 
signed by decedent from the time that it was signed, 
in order to rebut the effect of another person being 
named in the note as payee . 52 Testimony concern¬ 
ing the physical aspect of the note is neither a trans¬ 
action nor a statement of deceased within the pro¬ 
hibition of the statute ; 53 and it has been held, in an 
action against sureties on a note, the maker of which 
is deceased, that testimony of the sureties as to the 
language contained in the note at the time they 
signed it is competent . 54 An interested witness dis¬ 
qualified by the statute from testifying generally 
is incompetent, however, to testify that the dates 
on notes executed by deceased were correct . 55 

The witness may testify that after execution and 
delivery of a note by decedent it was kept in the 
safe of decedent , 56 or that the witness had had the 
note , 57 and a payee may testify that he has seen the 
note in question . 58 The maker of a note may not 
testify that he had heard nothing from the payee 
with respect to the note until notice of the action 
by the payee’s executor on the note . 69 

Testimony as to transactions which were not with 
deceased, as signing the note as surety for deceased, 
is not incompetent , 60 and it has been held that in an 
action against sureties on a note, the maker of which 
is deceased, testimony concerning the preparation 
and execution of the note does not relate directly to 
transactions with a deceased person ; 61 but one of 
the makers of a note cannot testify, after the death 
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of the payee, that he signed the note merely as 
surety , 62 or that the note was given on behalf of 
a joint enterprise and was not to be paid if deceased 
received certain funds from another source . 63 Fur¬ 
thermore, a maker is not competent to testify that 
he had a conversation with the agent, since deceased, 
of the payee, placing the payee on notice that the 
witness had signed as surety only . 64 It has been 
held, however, that defendant may testify that he 
agreed, with the maker of the nonnegotiable note 
sued on, to sign it as surety on condition that an¬ 
other also sign it before delivery thereof to the 
payee, who died before suit was brought . 65 

New promise. An interested witness may testify 
as to an alleged new promise to pay a note in order 
to avoid the statute of limitations, under a statute 
forbidding testimony as to transactions with, or acts 
done or omitted by, decedent . 66 

(b) Consideration 

An interested witness may not ordinarily testify as 
to the consideration or want of consideration to a bill or 
note. 

An interested witness may not testify as to the 
consideration or want of consideration to a bill or 
note under statutes disqualifying interested witness¬ 
es from testifying generally when one of the orig¬ 
inal parties to the contract or cause of action is 
dead or insane , 67 or prohibiting an interested wit¬ 
ness from testifying as to matters occurring within 
decedent’s lifetime , 68 or which are equally within 
the knowledge of decedent , 69 or under statutes ren¬ 
dering the witness generally incompetent to testify 
in his own favor , 70 or excluding testimony as to 
transactions 71 or personal transactions between the 
witness and decedent , 72 or as to any transactions 
with, or statement by, decedent , 73 or concerning any 
transaction with, or act done or omitted by, dece- 


48. W.Va.—Davidson v. Browning, 
80 S.E. 363, 73 W.Va. 276, L.R.A 
1915C 976. 

49. N.Y.—Strong v. Dean, 65 Barb. 
337. 

50. Iowa.—Campbell Banking Co. v. 
Cole, 66 N.W. 441, 89 Iowa 211. 

51. N.Y.—Sallade v. Gerlach, 30 N. 
E. 372, 132 N.Y. 548, 4 Silv.A 74. 

52. Iowa.—French v. French, 59 N. 
W. 21, 91 Iowa 140. 

53. N.J.—Leek v. Wieand, 63 A.2d 
- 828, 2 N.J.Super. 339. 

54. Ky.—Cartee v. Buck, 268 S.W. 
2d 639. 

55. Mo.—Simmon v. Marion, App., 
227 S.W.2d 127. 

56. Ga.—Gallagher v. Kiley, 41 S. 
XL 613, 115 Ga. 420. 


57. Fla.—Fields v. Fields, 191 So. 
512, 140 Fla. 269. 

58. N.Y.—Redfleld v. Still, 10 N.Y. 
St. 366, 45 Hun 592. 

59. Iowa.—Hass v. Easter, 66 N.W. 
2d 878, 246 Iowa 48. 

60. Ga.—Hartley v. Hartley, 179 S. 
E. 245, 50 Ga.App. 848. 

61. Ky.—Cartee v. Buck, 268 S.W. 
2d 639. 

62. Tex.—Neitch v. Hillman, 69 S. 
W. 494, 29 Tex.Civ.App. 544. 

63. Wash.—Ulbright v. Hageman, 
44 P.2d 196, 181 Wash. 706. 

64. Ga.—Dye v. Richards, 81 S.E.2d 
820, 210 Ga. 601. 

65. Tenn.—Waggoner v. Dorris, 68 
S.W.2d 142, 17 Tenn.App. 420. 

66. Ky.—Thornton’s Adm’r v. Min¬ 
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ton’s Ex’r, 64 S.W.2d 158, 250 Ky. 
805. 

67. Mo.—Simmon v. Marion, App., 
227 S.W.2d 127. 

68. Pa.—Poelcher v. Poelcher, 76 
A.2d 222, 366 Pa. 3. 

70 C.J. p 340 note 62. 

69. Mich.—Stewart v. Shaw, 22 N. 
W. 63, 55 Mich. 613. 

70. Mo.—Dull v. Johnson, App., 106 
S.W.2d 504. 

71. S.C.—Witsell v. Nettles, 126 S. 
E. 429, 131 S.C. 140—McCandless v. 
Mobley, 62 S.E. 260, 81 S.C. 303. 

72. Kan.—Tarkowski v. Banks, 101 
P.2d 893, 151 Kan. 898. 

70 C.J. p 340 note 65. 

73. Wash.—Dittmar v. Frye, 93 P* 
2d 709, 200 Wash. 451, 124 AL.R. 
708. 

70 C.J. p 340 note 66. 
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dent . 74 It has been held, however, that testimony 
of the payee showing failure of consideration of a 
note executed by decedent is competent, since the 
statute was enacted to protect the estate and not to 
prevent an adverse claimant from telling the truth 
in favor of decedent’s representative . 75 

(c) Indorsements 

Under statutes prohibiting testimony as to transac¬ 
tions or personal transactions between the witness and 
the decedent, an Interested witness may testify that the 
name of a person since deceased was indorsed on a note 
at a certain time if the witness did not see the act of in¬ 
dorsement, but it has been held that indorsements of pay¬ 
ment on a note cannot be explained where the maker or 
payee is deceased. 

Under statutes prohibiting testimony as to trans¬ 
actions or personal transactions between the witness 
and decedent, a payee may testify, that when he ob¬ 
tained possession of a note the name of a third per¬ 
son since deceased was indorsed on the back ; 76 and 
the maker and payee may testify that the indorse¬ 
ment of a person since deceased was on the note 
when it was delivered to the payee , 77 at least where 
it does not appear that either witness was present 
at or witnessed the act of indorsement . 78 The 
drawer of a check may not testify that his check was 
indorsed by decedent , 79 but the payee of a check 
drawn by decedent is competent to testify that the 
payee did not indorse the check . 80 

Under a statute excluding testimony as to trans¬ 
actions with, or acts done or omitted by, decedent, 
a payee of a note executed by decedent may not 
explain partial payments , 81 or a payment in full 
indorsed on the back of the note , 82 although the 
payee made such indorsements in the absence of the 
deceased maker , 83 and without his knowledge, di¬ 
rection, or consent . 84 Where the payee is deceased, 
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the maker may not testify that certain credits were 
indorsed on the note . 85 A holder of a note may not 
testify as to an indorsement of partial payment by 
decedent so as to remove the bar of the statute of 
limitations under statutes excluding testimony where 
the adverse party is an executor or administrator , 86 
or excluding testimony relating to transactions with 
a deceased person . 87 

(d) Alteration 

An Interested witness or party may not testify as to 
alterations on a bill or note. 

An interested witness or party may not testify 
as to certain alterations on a bill or note under stat¬ 
utes forbidding testimony as to any transactions or 
communications with decedent , 88 or as to any trans¬ 
action with, or statement by, decedent , 89 or con¬ 
cerning any transaction with, or act done or omitted 
by, decedent , 90 or as to any transaction 91 or per¬ 
sonal transactions between the witness and dece¬ 
dent . 92 Where the maker of a note claims that 
certain words were stricken from the note, he may 
testify as to the kind of ink with which he signed 
the note , 93 and as to whether he struck the par¬ 
ticular words . 94 

It has been held that testimony that a note had 
not been altered since it had been in the possession 
of the witness is incompetent as based on a transact 
tion with the deceased maker, since it is equivalent 
to testimony that the note was signed and delivered 
by deceased in the same form as when sued on ; 95 
but on the other hand, there is authority holding that 
under statutes excluding testimony as to personal 
transactions between the witness and decedent, an 
interested witness may testify that the signature 
to a note executed by decedent which came into his 


74. Ky.—Hurry v. Kline, 20 S.W. . 
277, 93 Ky. 358, 14 Ky.L. 330— 
Andrews v. Hayden's Adm’rs, 11 ! 

S. W. 428, 88 Ky. 455, 10 Ky.L. 
1049. 

75. S.C.—Ex parte Cleveland, 181 S. 
E. 890, 177 S.C. 514. 

78. S.C.—Patrick v. English, 91 S. 
E. 295, 106 S.C. 267. 

77. Wis.—Sawyer v. Choate, 66 N. 
W. 689, 92 Wis, 533. 

78. Wis.—Sawyer v. Choate, supra. 

79. N.Y.—In re Carrington, 148 N. 

T. S. 952, 163 App.Div. 544, 13 Mills 
Surr. 254. 

8a Ga—Eady v. Jackson, 173 S.E. 
475, 48 Ga~App. 466. 

81. Ky.—Vannatta v. Willett's 

Adm’r, 45 S.W. 85, 103 Ky. 355, 
29 KyX. 59. 


Testimony as to payment generally 
see supra § 221 f. 

82. Ky.—Young v. Bank of Sweet¬ 
water, 218 S.W. 463, 187 Ky. 71. 

83. Ky.—Young v. Bank of Sweet¬ 
water, supra—Vannatta v. Wil¬ 
lett's Adm’r, 45 SW. 85, 103 Ky. 
355, 29 Ky.L. 59. 

84. Ky.—Young v. Bank of Sweet¬ 
water, 218 S.W. 463, 187 Ky. 71. 

85. Ky.—Cornelius’ Adm’r v. Miles, 
53 S.W. 517, 21 Ky.L. 947. 

8& Mo.—Crow v. Crow, 100 S.W. 
1123, 124 Mo.App. 120. 

87. U.S.—Janeway v. Artusse, C.C. 
AOkl., 159 F.2d 261. 

Okl.—De Brow v. Wolleson, 146 F.2d 
124, 193 Okl. 691. 

8& Ga—Jewell v. Walker, 34 SJEL 
337, 109 Ga 24L 
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Alteration of: 

Deed see infra subdivision c of 
this section. 

Receipt see infra subdivision h of 
this section. 

89, Wash.—Bay View Brewing Co. 
v. Grubb, 71 P. 553, 31 Wash. 34. 

70 C.J. p 340 note 8. 

90. Ky.—Darraugh v. Denny, 245 S. 
W. 152, 196 Ky. 614. 

9L Fla—Harris v. Bank of Jack¬ 
sonville, 1 So. 140, 22 Fla 501, 1 
Am.S.R. 201. 

92. Iowa—In re Brown’s Estate* 60 
N*.W. 659, 92 Iowa 379. 

Kan.—Henley v. Carrington, 164 F.2d 
139, 160 Kan. 630. 

9a Wis.—Page v. Danaher, 43 Wia 

221 . 

94. Wis.—Page v. Danaher, supra 

95. Ga—Winn v. Hinson, 12 S-E.2d 
172, 64 GaApp. 48. 
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possession on the day of its date remained in the 
same condition to the time of the trial . 96 

b. Bonds and Assignments Thereof 

An obligor may testify that when his coSbligor exe¬ 
cuted a bond it was in blank as to the amount payable, 
and filled in by the obligor without his coobligor's au¬ 
thority; and the obligee of a bond wrongfully taken and 
assigned to the decedent by a third person may testify 
that when he placed the bond in safekeeping the assign¬ 
or's name was not on the bond; but the obligee of a bond 
may not testify that shortly before the execution the bond 
contained a clause which the deceased obligor's repre¬ 
sentative claims to be an insertion after execution. 

Under statutes prohibiting testimony as to trans¬ 
actions between the witness and a deceased person, 
an obligor may testify that when his coobligor 
executed a bond it was in blank as to the amount 
payable and filled in by the obligor without his 
coobligor's authority . 97 Under statutes prohibiting 
testimony as to personal transactions between the 
witness and a deceased person, the obligee of a 
bond, wrongfully taken and assigned to decedent 
by a third person, may testify that when he placed 
the bond in safekeeping the assignor's name was 
not on the bond . 98 Although the obligee of a bond 
is not present at the time of its execution by dece¬ 
dent but is represented by his attorney who drew the 
instrument, such obligee may not testify that short¬ 
ly before the execution the bond contained a clause 
which decedent's representative claims to be an 
insertion after execution . 99 

c. Deeds 

Interested witnesses have been held incompetent, un¬ 
der the statutes, to testify as to alterations or mistakes 
in deeds; but, on the other hand, an interested witness 
has been held competent to testify that he found certain 
deeds in the decedent's safe after his death, that the wit¬ 
ness never held the deeded land in trust, and as to wheth¬ 
er a quitclaim deed was absolute or intended to convey 
only a life interest. 

A grantor may not testify as to certain alterations 
in a deed given to decedent where the statute for¬ 
bids testimony as to transactions and communications 
with decedent . 1 Statutes excluding testimony as to 


personal transactions between the witness and de¬ 
cedent do not render an interested witness incom¬ 
petent to testify that he found certain deeds in de¬ 
cedent’s safe after his death . 2 

Under a statute excluding testimony as to any 
transactions with, or statements by, decedent, an 
interested witness has been held incompetent to 
testify, as against the representatives of a deceased 
grantee, that the deed was made to such grantee 
through mistake, and was intended to run to another 
person from whom the real consideration moved . 3 
One claiming ownership of property is incompetent, 
in a proceeding by an administrator for the sale 
of the property, to testify that he and not decedent 
was the grantee in a deed to the property under 
statutes disqualifying interested witnesses to testify 
generally , 4 and such testimony is not rendered com¬ 
petent by a further statutory provision authorizing 
interested persons to testify as to books of account 
and similar records . 5 

In an action to establish a trust in land conveyed 
by decedent, the grantee's testimony that he never 
held the land in trust for anybody was not objec¬ 
tionable as an indirect effort, in violation of the 
statute, to show the deed was not a trust deed where 
the grantee was defending, and not asserting, a 
cause of action . 6 Where the statute expressly pro¬ 
vides it shall not apply to actions involving the 
validity of a deed, an interested witness may testify 
as to whether a quitclaim deed to a deceased person 
was absolute or intended to convey only a life 
interest . 7 Under a statute excluding testimony con¬ 
cerning any transaction with, or act done or omitted 
by, decedent, a grantor may not testify that a con¬ 
veyance to decedent was for security only and later 
to be reconveyed . 8 

Consideration. A grantor or grantee of a deed 
may not testify as to the consideration of a deed to 
or from decedent or incompetent under statutes 
prohibiting testimony where the other party to the 
contract or cause of action in issue is dead, or in¬ 
competent , 9 or prohibiting testimony as to a per¬ 


se. W.Va.—Hancock v. Snider, 133 
S.E. 131, 101 W.Va. 535. 

S7. N.C.—Isenhour v. Isenhour, 64 
N.C. 640. 

Admissibility of instruments see in¬ 
fra § 227(7). 

Bills and notes see supra subdivision 
a of this section. 

Demand for payment see supra § 
217 b. 

Execution, delivery, and possession 
see supra § 22 7(2). 

Lost or destroyed instruments see 
supra § 227(5). 

Proof of handwriting see supra § 
227(3). 


98. K.Y .—Wadsworth v. Heermans, 
85 N'.T. 639. 

99. N.Y.—Pease v. Barnett, 30 Hun 
525. 

L Ga.—Jewell v. Walker, 34 S.E. 
337, 109 Ga. 241. 

Execution, delivery, and possession 
see supra § 227(2). 

Lost instruments see supra § 227(5). 

Proof of handwriting see supra § 
227(3). 

2. Iowa.—Shetler v. Stewart, 107 
N.W. 310, 110 N.W. 582, 133 Iowa 
320, 


3. Tex.—Glover v. Thomas, 12 S. 
W. 684, 75 Tex. 506. 

4. Ill.—Dorris v. Barrett, 107 N.K 
2d 845, 413 Ill. 109. 

5- Ill.—Dorris v. Barrett, supra 

6. Okh—Shaw v. Shaw, 282 P.2d 
748. 

7- Wyo.—Hawkey v. Williams, 261 
P.2d 48, 72 Wyo. 20. 

8. Ky.—Lacy v. Layne, 228 S.W. 1, 
190 Ky. 667. 

9. Mo.—Johnson v. Burks, 77 S.W. 
133, 103 Mo.App. 221. 
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sonal transaction or communication between the wit¬ 
ness and a deceased person or lunatic , 10 or testimony 
as to any transaction with, or statement by, the 
testator or ward , 11 or under statutes prohibiting 
testimony as to transactions with, or acts done or 
omitted by, decedent , 12 or testimony as to claims 
or defenses which originated during the life of the 
deceased person . 13 

d. Letters and Telegrams 

An Interested witness has been held Incompetent, 
under the statutes, to identify letters sent by him to the 
decedent, or to testify that he wrote and signed certain 
letters at the request and dictation of the decedent, or 
that letters sent to the decedent were not genuine; and, 
on the other hand, the witness has been held competent 
to testify that a letter received from the decedent con¬ 
tained money, that the envelope carried the purported 
letterhead of the decedent, and as to a clerical error in a 
letter written by the witness to the deceased. 

Under statutes excluding testimony as to trans¬ 
actions between the witness and decedent, the wit¬ 
ness may not identify letters sent by him to de¬ 
cedent ; 14 and under statutes excluding testimony 
as to any transaction with, or statement by, dece¬ 
dent, the witness is incompetent to testify that he 
wrote and signed certain letters at the request and 
dictation of decedent 15 Under a statute excluding 
testimony as to any transactions or communications 
with decedent, the witness is incompetent to testify 
that letters sent to decedent were not genuine . 16 

According to some decisions, an interested wit¬ 
ness may testify that a letter received from decedent 


WITNESSES § 227(6) 

contained money , 17 and that the envelope had on 
it what purported to be the printed letterhead of 
decedent ; 18 and, an interested witness may testify 
as to a clerical error in a letter written by the 
witness to deceased under statutes disqualifying in¬ 
terested witnesses generally, 1 ® or requiring a per¬ 
sonal transaction between the witness and decedent 
in order to render the witness incompetent . 20 

Contents . An interested witness may not testify 
as to the contents of a letter under the statutes , 21 
such as those statutes prohibiting testimony as to 
matters occurring during decedent's lifetime , 22 or as 
to transactions between the witness and decedent , 23 
or as to any transaction with, or statement by, de¬ 
cedent . 24 Where, however, the statute rendering an 
interested witness incompetent has reference only to 
spoken words, the admission of testimony as to the 
contents of a letter is not in violation of the stat¬ 
ute . 25 

Sending or receipt. Under statutes excluding tes¬ 
timony where the adverse party defends as heir, an 
interested witness is incompetent to testify as to 
the receipt of letters from decedent . 26 Under stat¬ 
utes rendering the witness incompetent as to trans¬ 
actions between the witness and decedent, an inter¬ 
ested witness may not testify as to details of a cor¬ 
respondence with a deceased person , 27 such as that 
he sent certain letters or telegrams to decedent , 28 
that decedent received letters sent by the witness, 2 ® 
or that the witness received letters from the deceased 
person . 30 


10. N.C.—Elledge v. Welch, 76 S.E. 
2d 340, 238 N.C. 61. 

11. Tex.—Jones v. Jones, Civ.App., 
82 S.W.2d 1036, error dismissed. 

12. Ky.—Board of Park Com’rs v. 
Marrett, 80 S.W. 166, 26 Ky.L. 
2081. 

13. Miss.—Brock v. Crawford, 72 
So.2d 202, 221 Miss. 105. 

14. Neb.—-Smith v. Perry, 73 N.W. 
282, 62 Neb. 738. 

Admissibility of instruments see In¬ 
fra § 227(7). 

Lost or destroyed instruments and 
contents thereof see supra § 
227(6). 

15. N.D.—Cardiff v. Marquis, 114 
N.W. 1088, 17 N.D. 110. 

16. Ga.—Ford v. Holmes, 61 Ga. 
419. 

17. Ark.—Josephs v. Briant, 172 S. 
W. 1002, 115 Ark. 638, Ann.Cas. 
1916E 741. 

18. Ark.—Josephs v. Briant, supra. 

19. Sate 

In executor's action against wife 
for amount of loan allegedly made 
by testatrix to husband and wife, 


wife's testimony that she incorrect¬ 
ly dated certain letter to testatrix, 
which was in evidence and which 
indicated that loan was made solely 
to husband, and her testimony as to 
her reasons for fixing time when 
letter was in fact written was ad¬ 
missible, notwithstanding statute re¬ 
lating to competency of interested 
witness where executor is an ad¬ 
verse party. 

Ill.—Ayres v. McKellar, 16 N.E.2d 
191, 296 Ill.App. 640. 

20. Wis.—In re Menzner’s Estate, 
207 NW. 703, 189 Wis. 340. 

21. Ky.—Truitt v. Truitt's Adm'r, 
162 S.W.2d 31, 290 Ky. 632, 140 A. 
L.R. 1127. 

70 C.J. p 338 note 26. 

Self-serving declaration 

In widow’s suit to recover dis¬ 
tributive share of husband’s estate, 
husband's son by prior marriage was 
incompetent to testify to receipt by 
son’s wife of a letter from his 
father written shortly after his mar¬ 
riage to widow to effect that an 
antenuptial contract had been made 
so that marriage would not affect 
financially either side and such evi¬ 
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dence was incompetent because it 
was a self-serving declaration of the 
deceased husband. 

Ky.—Truitt v. Truitt's Adm’r, supra. 

22. N.H.—Giles v. Smith, 66 A. 
1049, 74 N.H. 238. 

23. Neb.—Kroh v. Heins, 67 N.W. 
771, 48 Neb. 691. 

24. Tex.—Blackman v. Schierman, 
51 S.W. 886, 21 Tex.Civ.App. 217. 

25. Minn.—Livingston v. Ives, 27 N. 
W. 74, 35 Minn. 55. 

26. Colo.—Carpenter v. Ware, 36 P. 
298, 4 Colo.App. 458. 

27. N.D.—International Shoe Co. v. 
Hawkinson, 10 N.W. 2d 590, 72 N.H. 
622. 

28. Neb.—Harte v. Reichenberg, 92 
N.W. 987, 3 Neb. (Unoff.) 231. 

N.E>.—International Shoe Co. v. 

Hawkinson, 10 N.W.2d 590, 72 N. 
D. 622. 

29. Neb.—Kroh v. Heins, 67 N.W. 
771, 48 Neb. 691. 

Harte v. Reichenberg, 92 N.W. 
987, 3 Neb. (Unoff.) 231. 

30. N.D.—International Shoe Co. v. 
Hawkinson, 10 N.W.2d 590, 72 N. 
D. 622. 
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Under statutes requiring a personal transaction be¬ 
tween the witness and decedent in order to render 
him incompetent, however, an interested witness 
may, according to some decisions, testify as to the 
receipt of a letter from decedent , 31 or as to an at¬ 
tempt of the witness to register a letter to dece¬ 
dent ; 32 but according to some decisions, an interest¬ 
ed witness may not testify that he wrote certain 
letters to deceased , 33 or that deceased received 34 
and retained 35 them. 

A witness may testify that he received a letter 
purporting to have been written by deceased under a 
statute rendering the witness incompetent to testify 
as to direct transactions or oral communications 
between the witness and deceased , 36 and also under 
a statute rendering the witness incompetent as to 
conversations with deceased . 37 Under statutes ex¬ 
cluding testimony as to any transaction with, or 
statement by, decedent, an interested witness may 
testify as to the receipt of a letter from decedent 
in due course of mail , 38 and that the letter was 
postmarked at a certain place . 39 Furthermore, un¬ 
der a statute which renders the surviving party in¬ 
competent to the extent that his testimony might be 
questioned by the other party, if living, the surviving 
party may testify that at about the time marked 
thereon he received letters which were otherwise 
proved to have been written by decedent . 40 Even 
under statutes prohibiting testimony in actions where 
an executor or administrator is a party as to facts 
occurring before the death of decedent, an interested 
witness has been held competent to testify that he 
mailed a letter to decedent 41 and that no reply was 
received . 42 

e. Mortgages and Assignments Thereof 

An interested witness has been held incompetent, un- 
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der the statutes, to testify that the decedent assigned 
a mortgage to him, or as to alteration or release of a 
mortgage. 

Under statutes prohibiting testimony as to per¬ 
sonal transactions between the witness and a de¬ 
ceased person, an assignee of a mortgage may not 
testify that decedent assigned the mortgage to him 43 
Testimony as to the alteration of a mortgage is prop¬ 
erly excluded , 44 and so is testimony that the mort¬ 
gagee agreed to leave a paper releasing or canceling 
a purchase money mortgage, to be mailed to the 
mortgagor on the death of the mortgagee . 45 

f. Statements and Books of Account 

(a) In general 

(b) Statutory provisions 

(a) In General 

Under statutes providing that no party or Interested 
person may testify when any adverse party sues or de¬ 
fends as an executor or administrator, an interested wit¬ 
ness may testify to the extent necessary to admit his 
books in evidence; and, under other statutes interested 
witnesses have been held competent as to some matters 
relating to statements and books of account, and incom¬ 
petent as to others. 

Under statutes providing that no party or inter¬ 
ested person may testify when any adverse party 
sues or defends as an executor or administrator, in 
some jurisdictions an interested witness may testify 
to the extent necessary to admit his books in evi¬ 
dence , 46 such as to the identification of the book , 47 
that it is a book of original entries , 48 kept by him , 49 
and that the items are true and just . 50 

Transaction with > or statement by, decedent Un¬ 
der statutes forbidding testimony as to any transac¬ 
tion with, or statement by, decedent, an interested 
witness is incompetent to prove book entries . 61 He 


31. Kan.—Moore v. Miller, 240 P. 
853, 119 Kan. 666. 

70 C.J. p 339 note 35. 

32. Kan.—Bryan v. Palmer, 111 P. 
443, 83 Kan. 298, 21 Ann.Cas. 1214. 

33. N.Y.—Van Vechten v. Van 
Vechten, 20 N.Y.S. 140, 65 Hun 215 
—Resseguie v. Mason, 58 Barb. 89. 

34. N.Y.—Resseguie v. Mason, su¬ 
pra. 

35. N.Y.—Resseguie t. Mason, su¬ 
pra. 

36. Mont.—Leffek v. Luedeman, 27 
P.2d 511, 95 Mont. 457, 91 AL.R. 
286. 

37. Ill.—Rosengrea v. Manufactur¬ 
ers* Nat Bank of Rockford, 220 
IlLApp. 608. 

38. Ark.—Josephs v. Briant, 172 S. 
W. 1002, 115 Ark. 538, Ann.Cas. 
1916E 741. 


Wash.—Slavin v. Ackman, 204 P. 
816, 119 Wash. 48. 

39. Ark.—Josephs v. Briant, 172 S. 
W. 1002, 115 Ark. 538, Ann.Cas. 
1916E 741. 

40. Mo.—Sturdy v. Smith, App., 132 
S.W.2d 1033. 

41. Nev.—Maitla v. Allied Land & 
Live Stock Co., 248 P. 893, 49 Nev. 
451. 

70 C.J. p 339 note 40. 

42. Nev.—Maitia v. Allied Land & 
Live Stock Co., supra. 

43. N.Y.—Howell v. Man waring, 42 
Hun 652, 3 N.Y.St 454, affirmed 
23 N.E. 1147, 118 N.Y. 682. 

Lost or destroyed instruments see 
supra § 227(5). 

Proof of handwriting see supra § 
227(3). 

44. Iowa.—Barrett v. Williams, 3 
N.W. 690, 52 Iowa 637. 
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45. Fla—Jackson v. Parker, 15 Sa 
2d 451, 153 Fla 622. 

46. Me.—Weed v. Clark, 109 A 8, 
118 Me. 466. 

70 C.J. p 341 note 8. 

Admissibility of book accounts as 
affected by statutes rendering wit¬ 
ness incompetent see infra 5 227 
(7) b. 

47. Ill.—Ailing v. Brazee, 27 UL 
App. 595. 

70 C.J. p 341 note 9. 

48. Ill.—McGlasson v. House! 

127 Ill.App. 360—Ailing v. Brazes 
27 Ill.App. 595. 

49. Ill.—McGlasson v. Housel, Ex% 
127 IlLApp. 360—Ailing v. Brazee, 
27 IU.App. 595. 

50. IU.—McGlasson v. Housel, EzX 
127 IlLApp. 360—Ailing v. Brazes, 
27 IlLApp. 595. 

51- Ark.—Covington v. Covington. 
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may not testify that the entries were made by him 
at the time of the transaction , 62 or that the book is 
correct . 62 Plaintiff is incompetent to verify an ac¬ 
count for the purpose of making it prima facie 
evidence of its correctness . 64 An interested witness 
may not make explanatory statements concerning 
his method of making bookkeeping entries . 56 Testi¬ 
mony as to collateral facts does not, however, come 
within the prohibition of the statute . 56 Moreover, 
where an executor brings suit on a transaction had 
with his testator, he may be cross-examined on any 
facts which he has discovered in the books and 
records of the testator reflecting on such transac¬ 
tion . 67 

Transactions between witness and decedent . Un¬ 
der statutes excluding testimony as to transactions 
between the witness and decedent, in some jurisdic¬ 
tions the witness may make the suppletory oath as 
to his books of account . 58 He may testify that the 
books offered are books of original entry , 59 regular¬ 
ly 60 kept by him , 61 and that the items therein are 
true and correct . 62 A plaintiff suing on an account 
may testify that he made out the account and sent 
it to decedent , 63 and that the account sent contained 
the items and amounts . 64 In other jurisdictions the 
witness is incompetent to prove his account books . 65 


Personal transactions . Under statutes rendering 
interested persons incompetent witnesses as to per¬ 
sonal transactions or communications between the 
witness and a deceased person, according to some 
decisions an interested witness may make prelimi¬ 
nary proof requisite to the introduction of a book 
account . 66 An examination of the witness as to 
such facts does not constitute a personal transac¬ 
tion or communication between the witness and de¬ 
cedent . 67 According to other decisions, under such 
statutes, an interested witness may identify his 
books , 68 and may testify that he kept no clerk , 69 
and that the entries were regular , 70 but may not 
testify as to the correctness of the entries . 71 Ac¬ 
cording to some decisions, plaintiff is incompetent to 
verify an account so as to make it prima facie evi¬ 
dence of its correctness . 72 Plaintiff may not use 
account books as memoranda to refresh his memory 
and then testify to the transaction . 73 

Facts occurring before death of decedent . Under 
statutes providing that an interested witness is in¬ 
competent to testify as to any matter of fact occur¬ 
ring before the death of decedent, plaintiff may testi¬ 
fy that he kept books of original entries , 74 which 
were made at the time of the transactions , 75 and 
that the book produced was the one he kept 76 Plain- 


226 S.W.2d 657, 216 Ark. 549— 
Johnson v. Murphy, 166 S.W.2d 
9, 204 Ark. 980. 

70 C.J. p 341 note 13. 

52. Tex.—Watson v. Dodson, Civ. 
App., 143 S.W. 329. 

53. Ark.—Miller v. Jones, 32 Ark. 
337. 

Tex.—Watson v. Dodson, Civ.App. r 
143 S.W. 329. 

54. Tex.—Leverett v. Wherry, 15 S. 
W. 121, 4 Tex.A-Civ.Cas. § 185. 

55. Wash.—Smith v. Scott, 98 P. 
763, 51 Wash. 330. 

56. Ala—Jones v. Belue, 200 So. 
886, 241 Ala 22. 

Physician in his action against 
administrator of estate of deceased 
debtor for services rendered was 
competent to testify that many per¬ 
sons for whom services were ren¬ 
dered and charged to decedent, as 
shown by original book entries, were 
tenants on deceased's farm, and to 
explain that letter ‘V* found in ac¬ 
count filed in probate court meant 
visit 

Ala—Jones v. Belue* 200 So. 886, 
241 Ala 22. 

57. N.J.—Leek v. Wieand, 63 A.2d 
828, 2 NJ.Super. 339. 

58. Fla—Chapin v. MitcheU, 32 So. 
875, 44 Fla 225—Robinson v. Dib¬ 
ble, 17 Fla 457. 

59. Fla—Lewis v. Meginnis, 12 So. 
19, SO Fla 419. 
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60. Fla—Robinson v. Dibble, 17 
Fla 457. 

61. S.C.—Jeffords v. Muldrow, 89 
S.E 357, 104 S.C. 388, 6 A.L.R. 755. 

62. Fla—Robinson v. Dibble, 17 
Fla 457. 

63. S.C.—Trimmier v. Thomson, 19 

S. E. 291, 41 S.C. 125. 

64. S.C.—Trimmier v. Thomson, su¬ 
pra 

65. Neb.—Martin v. Scott 10 N.W. 
532, 12 Neb. 42. 

68. Iowa—Roth v. Headlee, 29 N. 
W.2d 923, 238 Iowa 1340—In re 
Cummins' Estate* 286 N.W. 409, 
226 Iowa 1207. 

70 C.J. p 342 note 28. 

Construction of statutes in general 
see supra § 215(7). 

67. Iowa—Dysart v. Furrow, 57 N- 
W. 644, 90 Iowa 59. 

68. N.Y.—Bellows v. Bender, 149 N. 

T. S. 548, 87 Misc. 187. 

Wife of one presenting claim 
against estate of decedent for bal¬ 
ance due for services, was not 
barred from testifying as to Identity 
of account book, in which most of 
entries were made by claimant 
N.T.—In re Schaffs Estate, 85 N.Y. 
S.2d 147, 274 App.Div. 1020. 

69. N.Y.—Bellows v. Bender, 149 N. 
Y.S. 548, 87 Misc. 187. 

70. N.Y.—Bellows v. Bender, supra 
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71. N.Y.—Bellows v. Bender, supra 
70 C.J. p 342 note 33. 

72. N.C.—Nall v. Kelly, 86 S.E 627, 
169 N.C. 717. 

73. Wis.—Wallschlaeger v. Wall- 
schlaeger's Estate, 205 N.W. 402, 
187 Wis. 646—Dohmen v. Blum's 
Estate, 119 N.W. 349, 137 Wis. 
560. 

Refreshing memory in general see 
infra §§ 357-363. 

74. Cal.—Stuart v. Lord, 72 P. 142, 
138 C. 672. 

Kains v. First Nat Bank, 86 P. 
2d 935, 30 C.A.2d 447—Colburn v. 
Parrett 150 P. 786, 27 C.A. 541. 
Pa—In re Barclay's Estate, 20 Pa 
Dist & Co. 626. 

In re Beresford's Estate, Orph., 
35 Del.Co. 106—In re Ewing's Es¬ 
tate, Orph., 3 Fay.L.J. 161—Mc- 
Crory v. Sailer, Com.PI., 1 Fay.L. 
J. 17. 

Construction of statutes in general 
see supra § 215 (4). 

75- CaL—Stuart v. Lord, 72 P, 142, 
138 C. 672. 

Kains v. First Nat Bank, 86 P. 
2d 935, 30 CJt2d 447. 

Contra Colburn v. Parrett 150 P. 786, 
27 OA. 54L 

76. CaL—Stuart v. Lord, 72 P. 142, 
138 C. 672. 

Kains v. First Nat Bank, 86 P. 
2d 935, 30 C.A.2d 447—Colburn v. 
Parrett 150 P. 786, 27 CJL 541. 
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tiff may not testify, however, that the items entered 
in the book are true and correct . 77 He may testify 
that a rejected claim against decedent's estate was 
a correct reproduction of the account shown by his 
books , 78 and he may identify books of account of 
the firm in which deceased was a partner and the 
various handwritings contained in the books . 79 An 
interested witness may not testify to the fact that 
a book offered in evidence is a record book kept and 
owned by decedent in his lifetime, in which certain 
transactions were recorded . 80 It has been said, how¬ 
ever, that an exception made to the statutory rule 
has been to permit a claimant against an estate to 
identify books kept by deceased during the latter’s 
lifetime . 81 

(b) Statutory Provisions 

Where provided by statute, an interested witness may 
make proof of his book entries against persons since 
deceased or insane. 

Where provided by statute, an interested witness 
may make proof of his book entries against persons 
since deceased or insane . 82 The statute is inap¬ 
plicable to entries which were inadmissible at com¬ 
mon law . 83 The witness is not competent to testify 
generally in relation to the items of his account , 84 
or to authenticate an entry, such as payment on a 
note, which is not a subject for a book charge . 85 
The execution of a note in settlement of an account 
is not within the statute . 86 


g. Wills 

An interested witness has been heid competent to tes- 
tify as to the execution and contents of a will under 
some statutes relating to the competency of such wit¬ 
nesses; but the witness has been held incompetent under 
statutes excluding testimony as to matters occurring 
prior to the decedent's death, or under statutes relating 
to statements of, transactions with, and acts done by, a 
deceased person. 

An interested witness has been held competent to 
testify as to the execution and contents of a will un¬ 
der statutes relating to the competency of witnesses 
in actions by or against representatives, survivors, 
or successors in title or interest of deceased or in¬ 
competent persons , 87 such as statutes prohibiting 
testimony as to transactions 88 or personal transac¬ 
tions or communications between the witness and 
decedent , 89 or as to any transaction with, or state¬ 
ment by, decedent . 90 Under statutes excluding testi¬ 
mony as to matters occurring prior to decedent’s 
death, the witness has been held incompetent to 
prove that the testator signed 91 and others witnessed 
the will . 92 

Testimony of the beneficiary that she saw the 
testator write the will and as to what he said and 
did at the time is incompetent under a statute ren¬ 
dering the witness incompetent to testify for her¬ 
self concerning statements of, transactions with, 
and acts done by, a deceased person . 93 Decedent’s 
exhibition to the witness of a purported will was 
an act done by deceased, and examination of the 


Pa.—Trump v. Barr, Com.Pl., 48 
Dauph.Co. 455. 

77. Cal.—Colburn v. Parrett, 150 P. 
786, 27 C.A. 541. 

70 C.J. p 342 note 41. 

78. Cal.—Dyer v. Min turn, 189 P. 
1046, 47 C.A. 1. 

79. Cal.—Lucy v. Lucy, 71 P.2d 949, 
22 C.A.2d 629. 

80. Ind.—Stauffer v. Martin, 88 N.E. 
363, 43 Ind.App. 675. 

81. Cal.—Warren v. Nair, 227 P.2d 
515, 102 C.A.2d 298. 

82. Ky.—Hopkins’ Ex’x v. Osborne, 
128 S.W.2d 575, 278 Ky. 229. 

70 C.J. p 342 note 44. 

Entry in usual course of business 
Ky.—Fidelity & Columbia Trust Co. 
v. Lyons, 196 S.W.2d 605, 302 Ky. 
839. 

83. Ky.—Proctor v. Proctor’s 

Adm’r, 81 S.W. 272, 118 Ky. 474, 
26 Ky.L. 348. 

Entries relating* to payments 

In foreclosure action by mort¬ 
gagee against widow and heirs at 
law of deceased mortgagor, entries 
made in mortgagee’s own handwrit¬ 
ing about the time that mortgagor 
allegedly made payments and stat¬ 
ing the date and amount of each 


payment by mortgagor were not that 
class of records made competent by 
statute. 

Ky.—Combs v. Todd, 254 S.W.2d 486. 

84. Vt—Hunter v. Kittredge's Es¬ 
tate, 41 Vt. 359. 

85. Vt.—Jewett r. Winship, 42 Vt. 
204. 

88. Ky.—Estes v. Jackson, 53 S.W. 
271, 21 Ky.L. 859. 

87. Fla.—Hays v. Ernest, 13 So. 
451, 32 Fla. 18. 

Pa.—In re Pfautz’ Will, Orph., 50 
Lanc.Rev. 339. 

70 C.J. p 341 note 99 [a]. 

Applicability of statutes on probate 
or contest of will see supra § 142. 
Competency of subscribing witnesses 
to will see Wills § 185. 

Legatee or devisee as: 

'Interested person see supra § 175. 
Person protected see supra § 206. 
Lost instrument and contents there¬ 
of see supra § 227(5). 

Proof of handwriting see supra § 
227(3). 

Transactions between decedent and 
third person see infra § 228. 

88. Fla.—Hays v. Ernest, 13 So. 
451, 32 Fla. 18. 

70 C.J. p 341 note 1. | 
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89. Kan.—Amerine v. Amerine, 289 
P.2d 601, 177 Kan. 481. 

70 C.J. p 341 note 2. 

In New York 

(1) In proceeding for probate of 
will, residuary legatee and devisee 
named in the will was not entitled 
to testify as to execution of will. 
N.Y.—:In re Betts’ Will, 107 N.Y.S. 

2d 626, 200 Misc. 633. 

(2) Testimony of testator's son 
as to contents of father's will was 
incompetent in will contest under 
statute. 

N.Y.—In re Jensen’s Will, 69 N.Y.S. 
2d 5, 271 App.Div. 1052. 

(3) Some early authority, how¬ 
ever, supports the rule of the text. 
N.Y.—Reeve v. Crosby, 3 Redf.Surr. 

74. 

90. Ala.—Snider v. Burks, 4 So. 225, 
84 Ala 53. 

70 C.J. p 341 note 3. 

91. Ind.—Hottenstein v. Hotten- 
stein, 133 N.E. 489, 191 Ind. 460. 

92. Ind.—Hottenstein v. Hotten¬ 
stein, supra 

93. Ky.—Whitcomb ▼. Whitcomb, 
267 S.W.2d 400. 
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WITNESSES §§ 227(6)-227(7) 


will by the witness was a transaction within the 
statutory provision , 94 and the disqualification of the 
witness to tell that deceased gave the witness the 
opportunity to read the paper carries through and 
disqualifies the witness from telling what he read . 95 

Undue influence . Under a statute prohibiting a 
person from testifying to establish his own claim 
or defense against the estate of a deceased person 
which originated during the lifetime of such de¬ 
ceased person, a beneficiary of a will is incompetent, 
in a will contest, to testify on the issue of undue 
influence . 96 Over objection that the testimony 
related to transactions or communications with the 
testator, however, a legatee may testify that he 
used no undue influence ; 97 and testimony of a 
caveator that the testator gave him a list of se¬ 
curities stating that he wished caveator to know 
what testator had and to protect every one, offered 
on the issue of undue influence, fraud, and mistake 
of fact, was not objectionable as relating to a trans¬ 
action or communication with respect to which the 
witness was incompetent to testify . 98 Testimony by 
a party to a caveat proceeding or one interested in 
the result thereof as to statements made by the testa¬ 
tor after the execution of the will, relating to the 
question of undue influence, is incompetent, however, 
where the statute forbids testimony concerning a 
personal transaction or communication between the 
witness and the deceased person . 99 

h. Other Communications or Instruments 

Under statutes disqualifying interested witnesses gen¬ 
erally, a party or interested person is not disqualified 
to make an affidavit as a ground for introducing records 
of conveyances in evidence, but an interested witness is 
incompetent to explain a settlement to which the decedent 
is a party. 

Under a statute prohibiting interested witnesses 
from testifying when an adverse party is an execu¬ 


tor, administrator, or the conservator of a lunatic, 
a party or interested person is not disqualified to 
make an affidavit as a ground for introducing records 
of conveyances in evidence ; 1 but an interested wit¬ 
ness is incompetent to explain a settlement to which 
decedent is a party . 2 

Receipts and releases . Under statutes prohibiting 
testimony of interested witnesses as to matters oc¬ 
curring prior to the death of decedent, an interested 
witness is incompetent to explain the purpose for 
which a receipt was given to decedent . 3 Under stat¬ 
utes prohibiting interested witnesses testifying as to 
transactions between the witness and a deceased per¬ 
son, a witness may not testify that a receipt has 
been altered since delivered to decedent ; 4 and a 
claimant who admitted signing papers indicating 
releases in full for services rendered is incompetent 
to testify that such papers did not relate to the 
personal services forming the basis of his claim 
against deceased’s estate . 5 

§ 227(7).-Admissibility of Instru¬ 

ments 

a. In general 

b. Book accounts 

a. In General 

Instruments in writing between the witness and a de¬ 
ceased or Incompetent person which are otherwise ad¬ 
missible are not rendered inadmissible by reason of stat¬ 
utes relating to the competency of parties or interested 
witnesses in actions by or against representatives, sur¬ 
vivors, or successors in title or Interest of deceased or in¬ 
competent persons. 

Instruments in writing between the witness and 
a deceased or incompetent person which are other¬ 
wise admissible are not rendered inadmissible by 
reason of statutes prohibiting testimony of a party 
or interested person 6 where the adverse party is 


94. Ky.—Gibbs v. Terry, 281 S.W.2d 
712. 

96. Ky.—Gibbs v. Terry, supra. 

96. Miss.—Halford v. Hines, 79 So. 
2d 264. 

97. Ga.—Ellis v. Britt, 182 S.E. 596, 
181 Ga. 442. 

98. Ga.—Peretzman v. Simon, 196 S. 
E. 471, 185 Ga. 681. 

99. N.C.—In re Plott's Will, 190 S.E. 
717, 211 N.C. 451. 

Testimony relating solely to undue 
influence 

Testimony of one of caveators, who 
was interested in result of caveat 
proceeding, that testatrix, one year 
after making will, told him that her 
son “and his family had made her 
will us out/' and that testatrix want¬ 
ed to “see that we got our part/’ was 


incompetent because relating solely 

to question of undue influence rather 

than testamentary capacity. 

N.C.—In re Plott’s Will, supra. 

1. HI.—Scott v. Bassett, 62 N.E. 914, 
194 Ill. 602. 

Construction of statute in general 
see supra § 215(2). 

2. Yt.—Woodbury v. Woodbury’s Es¬ 
tate, 48 Vt 94. 

Testimony as to contracts in general 
see supra §221. 

Execution, delivery, and possession 
see supra § 227(2). 

Lost instruments see supra § 227(5). 

Proof of handwriting see supra § 227 
(3). 

3. Ind.—Abshire v. Williams, 76 Ind. 
97. 

4. N.Y.—Boughton v. Bogardus, 35 
Hun 198, 7 N.Y.Civ.Proc. 252. 
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5. Ky.—O’Bryan’s Adm’r v. Wurt- 
man, 179 S.W.2d 205, 297 Ky. 90. 

6. Ill.—Falgowski v. Daniel, 164 N.E. 
405, 333 Ill. 208. 

Auer v. Wm. Meyer Co., 54 N.E.2d 
394, 322 Ill.App. 244. 

Admissibility of documentary evi¬ 
dence in general see Evidence §5 
623-775. 

Authentication and proof of execu¬ 
tion by interested witness see supra 
§§ 227(1)—227(6). 

Construction of statutes in general 
see supra §§ 215(1)~215(8). 

Objection to admissibility of evidence 
as sufficient to raise competency of 
witness see infra § 247. 

Persons not parties or interested as 
competent see supra $ 146. 

Testimony given at former trial see 
infra § 237. 



§ 227(7) WITNESSES 

an executor or administrator , 7 or as to matters oc¬ 
curring before decedent's death , 8 or which were 
equally within the knowledge of decedent , 9 or as 
to verbal statements , 10 transactions , 11 personal 
transactions , 12 transactions or statements , 13 or con¬ 
versations with, or admissions of , 14 a deceased or 
incompetent person. The incompetency specified by 
the statutes runs to the witness , 15 and not to the 
admissibility of evidence . 16 A verified petition can¬ 
not have any effect as evidence, however, where 
plaintiff seeks reformation of a deed as against the 
executor of a deceased grantee, since to give it such 
effect would violate the statute providing that where 
one party is dead the other is incompetent to testify 


97 C.J.S. 

in his own behalf as to transactions or communica¬ 
tions with such deceased person . 17 

b. Book Accounts 

Statutes relating to the competency of parties or In¬ 
terested witnesses In actions by or against representa¬ 
tives, survivors, or successors in title or interest do not 
render books of account, which are otherwise admissible 
Inadmissible when offered against a decedent’s estate! 

Books of account, otherwise admissible , 18 are not 
rendered inadmissible when offered against a de¬ 
cedent's estate by reason of statutes disqualifying 
certain witnesses from testifying , 19 such as statutes 
excluding testimony as to transactions 20 or personal 


Irotter 

Mo.—Stephenson v. Stephenson, 171 
S.W.2d 565, 351 Mo. 8. 

7. U.S.—Harper v. Wilson, C.C.A. 
Wyo., 46 F.2d 785. 

70 C.J. p 342 note 53. 

8. Pa-—Rauenzahn v. Sigman, 101 A. 
2d 688, 376 Pa. 26. 

70 C.J. p 343 note 54. 

9. Mich.—Tolsma v. Tolsma’s Estate, 
149 N.W. 1050, 183 Mich. 314. 

70 C.J. p 343 note 55. 

10. Ky.—Newberry’s Adm'x v. 
Rhinehart, 167 S.W. 674, 159 Ky. 
513. 

11. U.S.—Mahan v. Kenneth B. S. 
Robertson, Limited, D.C.Ky., 133 
F.Supp. 180. 

Ga.—Childers v. Ackerman Const. 

Co., 86 S.E.2d 227, 211 Ga. 350. 

70 C.J. p 343 note 57. 

Certified copies of convictions of 
deceased for drunkenness offered for 
purpose of proving that deceased had 
a habit of intoxication and for that 
reason was less valuable to his fam¬ 
ily than would otherwise be the case 
were admissible in administrator’s 
action for wrongful death. 

Wash.—Fleming v. City of Seattle, 
275 F.2d 904, 45 Wash.2d 477. 
Checks held not Improperly exclud¬ 
ed on ground that they constituted 
transactions between plaintiff and a 
dead person. 

Ga—Clarkson v. Clarkson, 12 S.E.2d 
468, 64 GaApp. 1. 

12. N.C.—In re McDowell’s Will, 52 
S.E.2d 807, 230 N.C. 259. 

70 C.J. p 343 note 58. 

Rotes 

N.C.—Lister v. Lister, 24 S.E.2d 342, 
222 N.C. 555. 

13. N.J.—Metropolitan Life Ins. Co. 
v. Lodzinski, 188 A. 681, 121 N.J. 
Eq. 183, modified on other grounds 
194 A. 79, 122 N.J.Eq. 404. 

Tex.—Newsom v. Fikes, Civ.App. ( 
153 S.W.2d 962, error refused— 
Flowers v. Klump, Civ.App., 121 
S.W.2d 1025—Jones v. Selman, Civ. 
App., 109 S.W.2d 1003, error dis¬ 


missed—Box v. Ussery, Civ.App., 
108 S.W.2d 230, error dismissed. 

70 C.J. p 343 note 57. 

Ancient document 

Tex.—Smith v. Lynn, Civ.App., 152 
S.W. 2d 838. 

Cashier’s check executed by witness 
and endorsed by deceased 

Tex.—Chajkowski v. Clements, Civ. 
App., 229 S.W.2d 633, error dis¬ 
missed. 

Communications written or sub¬ 
scribed by deceased 
N.J.—Hollingsworth v. Lederer, 4 A. 
2d 291, 125 N.J.Eq. 193, affirmed 
4 A2d 300, 125 N.J.Eq. 193. 

Will 

Where sole beneficiary under will 
sought to have trust indenture exe¬ 
cuted by testator set aside for undue 
influence, and it was stipulated that 
will was executed and that it had 
been probated, admission of portion 
of will reciting that testator had in¬ 
tentionally omitted to make bequest 
to his children, was not error as con¬ 
stituting a statement of deceased 
within the statute since no testimony 
of any party to suit was required to 
prove that will was a declaration of 
testator. 

Tex.—Stewart v. Shoemake, Civ.App., 
225 S.W.2d 873, refused no reversi¬ 
ble error. 

Memorandum of loan, in handwrit¬ 
ing of, and signed by, decedent, was 
admissible, since written statements 
therein could not be denied by dece¬ 
dent if she were living. 

N.J.—Eisenhardt v. Schmidt, 98 A2d 
698, 27 N.J.Super. 76. 

Power of attorney 
In action by agent of deceased to 
recover for expenditures made on be¬ 
half of deceased a power of attorney 
which was in agent’s possession, and 
execution of which was admitted, 
was admissible to prove agency, not¬ 
withstanding statute. 

Ala.—Whitfield v. Hall, 180 So. 293, 
235 Ala. 620. 

Telegram 

In action by agent of deceased to 
recover for expenditures made on be- I 
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half of deceased, a copy of a tele¬ 
gram, sent by deceased to agent re¬ 
questing agent to take care of de¬ 
ceased’s affairs, was not a personal 
transaction between the parties so 
as to be within statute. 

Ala.—Whitfield v. Hall, supra. 

14. Minn.—Chard v. Darlington, 68 
N.W.2d 405, 243 Minn. 489. 

15. Mo.—Stephenson v. Stephenson, 
171 S.W.2d 565, 351 Mo. 8. 

70 C.J. p 343 note 59. 

10. Mo.—Stephenson v. Stephenson, 
supra. 

70 C.J. p 343 note 60. 

Only testimony, not written evidence, 
held incompetent 

Only testimony, as distinguished 
from written evidence, of a surviv¬ 
ing party with an adverse interest is 
rendered incompetent by statute 
making surviving party to a contract 
incompetent to testify. 

Pa.—Rauenzahn v. Sigman, 101 A2d 
688, 376 Pa. 26. 

17. Ga.—Minor v. Fincher, 58 S.E.2d 
389, 206 Ga. 721. 

18. Book entries held not admissible 

In action to recover on notes ex¬ 
ecuted by intestate, certain entries 
in intestate’s handwriting in a book 
which he kept and which was found 
in his room after his death, to effect 
that notes were given by intestate 
to plaintiff as receipts for amounts 
owed and paid to intestate by plain¬ 
tiff, were not admissible, since a per¬ 
sonal representative cannot introduce 
declarations of deceased unless they 
are part of the same conversation or 
statements proven by the opposite 
party, and because entries were in 
the interest of the intestate. 

N.C.—Lister v. Lister, 24 S.E.2d 342, 
222 N.C. 555. 

19. Mass.—Dexter v. Booth, 2 Allen 
559. 

Admissibility of book accounts in 
general see Evidence §9 682—695-. 
Preliminary proof by interested 
ness see supra 9 227(6) f. 

20. Neb.—Martin v. Scott, 10 N.W. 
532, 12 Neb. 42. 
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WITNESSES §§ 227(7)-228 


transactions between the witness and decedent , 21 
or statutes prohibiting testimony as to facts occur¬ 
ring in the lifetime of deceased to which he might 
have testified if living , 22 or statutes prohibiting 
testimony when any adverse party defends as heir 
of a deceased person , 22 or statutes prohibiting testi¬ 
mony equally within the knowledge of deceased ; 24 
but a book of account containing an itemized state¬ 
ment of services rendered to a decedent, the au¬ 
thenticity of which book is supported solely by 
the testimony of the plaintiff himself, is inadmissible 
in evidence . 25 Under statutes prohibiting testimony 
as to any transaction with, or statement by, dece¬ 
dent, books of account have been held admissible 26 
and inadmissible . 27 A statute making verified ac¬ 
counts prima facie evidence of their correctness 
unless denied under oath, does not apply to claims 
against an executor or administrator . 28 

§ 228. Transactions or Communications be¬ 
tween Third Person and Person 
Since Deceased or Incompetent 

a. In general 

b. Participation by witness 

c. Third person as party or interested 


a. In General 

A party or Interested witness Is Incompetent to testi¬ 
fy as to transactions or communications between a third 
person and a person since deceased or Incompetent where 
such testimony is expressly excluded by statute, but as 
a general rule a witness who has not participated in such 
transaction or communication is not incompetent under 
other statutes. 

A party or interested witness is incompetent to 
testify as to transactions or communications between 
a third person and a person since deceased or incom¬ 
petent where such testimony is expressly excluded 
by statute , 29 but as a general rule the witness is not 
incompetent under other statutes , 36 such as those 
prohibiting a person from testifying to establish a 
claim or defense which originated during decedent’s 
lifetime , 31 or prohibiting the witness from testifying 
as to any matter which occurred prior to the ap¬ 
pointment of a guardian for an insane person , 32 or 
prohibiting testimony of a party to the contract or 
cause of action in issue where the other party to 
such contract or cause of action is dead , 33 or pro¬ 
hibiting testimony concerning any verbal statement 
of, or any transaction with, or act done or omitted 
to be done by, decedent . 34 

As a general rule, a party or interested person 
is not incompetent to testify as to transactions or 
communications between decedent and a third per- 


N.J.—Corpus Juris cited In Johnson 
v. Hoffman, 80 A.2d 624, 627, 7 N.J. 
123, 26 A.L.R.2d 1001. 

S.D.—In re RosengTen’s Estate, 279 
N.W. 640, 66 S.D. 138. 

21. Iowa.—Dysart v. Furrow, 57 N. 
W. 644, 90 Iowa 69. 

70 C.J. p 343 note 66. 

22. N.H.—Chagnon v. Perkins, 189 
A. 351, 88 N.H. 362. 

Pa.—In re Barclay’s Estate, 20 Pa. 

Dist. & Co. 626. 

70 C.J. p 343 note 66. 

23. Colo.—Haines v. Christie, 66 P. 
883, 28 Colo. 602. 

24. Mich.—In re Wood’s Estate, 1 NT. 
W.2d 19, 299 Mich. 635—Wilson v. 
Prudential Ins. Co. of America, 267 
N.W. 824, 276 Mich. 232. 

25. N.T.—Eby v. Grieves, 275 N.Y. 
S. 90, 163 Misc. 428. 

Under statute authorizing admissibil¬ 
ity of certain records 
(1) A record within the scope of a 
statute authorizing the admissibil¬ 
ity of certain written records, such 
as a record kept by claimant of serv¬ 
ices rendered a decedent, the authen¬ 
ticity of which was supported solely 
by testimony of the claimant who 
was disqualified with respect to a 
transaction with a person since de¬ 
ceased, is inadmissible to establish 
the claim against decedent’s estate. 
N.Y.—In re Mulderlg, 91 N.Y.S.2d 
895, 196 Misc. 527. 


(2) Reason for the rule Is that If 
the record kept by claimant were 
to be regarded as admissible under 
the statute rendering written rec¬ 
ords admissible, it would, in effect, 
be precisely the same as though the 
claimant had kept no record but were 
permitted to testify in the face of ob¬ 
jections under the statute rendering 
the witness incompetent to testify as 
to personal transactions or communi¬ 
cations with decedent 
N.Y.—:In re Mulderig, 91 N.Y.S.2d 
895, 196 Misc. 527—In re De Si¬ 
mone’s Estate, 270 N.Y.S. 618, 151 
Misc. 87. 

26. Wash.—Sanborn v. Dentler, 166 
P. 62, 97 Wash. 149, 6 A.L.R. 749 
—Ah How v. Furth, 43 P. 639, 13 
Wash. 550. 

Minutes of corporation 

Where book containing minutes of 
corporation was identified by secre¬ 
tary who, during part of the time 
covered by minutes, had kept minutes 
of corporation and acted as custodi¬ 
an of book, fact that man in whose 
office minute book was kept was dead 
at time of trial did not render ex¬ 
cerpts from minutes of corporation 
Inadmissible in suit by receiver of 
corporation on ground that transac¬ 
tion with a deceased person within 
meaning of dead man’s statute was 
involved. 

Tex.—Ambers on v. Wilkerson, Civ. 
App., 285 S.W.2d 420. 
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27. Del.—Chandler v. Woodward, 76 
A. 623, 23 Del. 54. 

70 C.J. p 343 note 69. 

28. Tex.—Leverett v. Wherry, 15 S. 
W. 121, 4 Tex.A.CIv.Cas. § 185. 

1 C.J. p 665 note 58. 

29. Ga—Wilder v. Wilder, 75 S.E. 
654, 138 Ga. 573. 

70 C.J. p 345 note 77. 

Coparty or interested person as third 
party see infra subdivision c of 
this section. 

Transactions between witness and: 
Agent of decedent see infra § 230. 
Decedent in presence of third per¬ 
son see supra § 226. 

Third person see infra 5 229. 

3a Mich.—Central Rent-A-Car & 
Garages v. Franklin Mut. Ins. Co. 
of Illinois, 289 N.W. 261, 291 Mich. 
578. 

70 C.J. p 345 note 78. 

31. Miss.—Davis v. Crawford, 168 
So. 261, 175 Miss. 493. 

70 C.J. p 345 note 80. 

32. Ind.—Sourbier v. Claman, 200 N. 
E. 721, 101 IndLApp. 679. 

33. Mo.—Lanphere v. Atfeld, 99 S.W. 
2d 36. 

70 C.J. p 345 note 81. 

Who are parties see supra §§ 147-152. 

34. Ky.—National Life & Acc. Ins. 
Co. v. Scott, 240 S.W.2d 849. 

70 C.J. p 345 note 79. 
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5 228 WITNESSES 

son in which the witness did not participate, under 
statutes excluding testimony of parties or interested 
versons as to transactions 35 or personal transactions 
Dr communications , 36 between the witness and a 
person since deceased. The transaction or personal 
transaction from the terms of the statute must be 
between the witness and decedent . 37 According to 
some decisions, however, a party or interested wit¬ 
ness is incompetent to testify as to transactions or 
communications between a deceased or incompetent 
person and a third person in which the witness did 
not participate, under statutes prohibiting testimony 
is to personal transactions between the witness and 
a person since deceased or incompetent . 33 

Under statutes prohibiting testimony as to any 
:ransactions with, or statements of or by, decedent, 
i party or interested person, not participating, may, 
iccording to some decisions, testify as to transac- 
:ions or communications between decedent and a 
.hird person ; 39 but according to other decisions, 
under similar statutes, such witness is incompetent . 40 
W”here the statute renders a party or person inter¬ 
ested incompetent to give evidence of or concerning 
any conversation with, or admission of, a deceased 


or incompetent person relative to any matter at is¬ 
sue between the parties, such witness, although a 
nonparticipant, is incompetent as to conversations 
with, or admissions of, a deceased person to a third 
person . 41 Under such statute, however, a party may 
testify that a certain person did not ask decedent 
certain questions . 42 

b. Participation by Witness 

Where the interested witness participates In the 
transaction or conversation, he is incompetent under the 
statutes, but the fact that the witness participates in part 
of the conversation does not render him incompetent as 
to matters in which he was not a participant. 

Where the interested witness participates in the 
transaction or conversation or a communication is 
deemed to be directed to him so as to make him a 
participant he is incompetent under statutes pro¬ 
hibiting testimony as to matters occurring prior to 
decedent’s death , 43 or prohibiting testimony as to 
transactions 44 or personal transactions between the 
witness and a person since deceased or incompe¬ 
tent . 45 The fact that the witness participates in 
part of the conversation does not render him incom¬ 
petent as to matters in which he was not a partici¬ 
pant , 46 and neither does the fact that the witness 


35. Ala.—Schmale v. Bolte, 50 So.2d 
262 , 255 Ala. 115. 

D.C.—Rosenschein v. Citron, 169 F. 
2d 88 5, 83 U.S.App.D.C. 346. 

Fla.-—Fields v. Fields, 191 So. 512, 
140 Fla. 269. 

31a.—Smith v. Smith, 2 S.E.2d 417, 
187 Ga. 743. 

VId.—Snyder v. Cearfoss, 51 A.2d 264, 
187 Md. 635. 

STeb.—Dvorak v. Kucera, 264 N.W. 
737, 130 Neb. 341—In re Tyler, 253 
N.W. 672, 126 Neb. 534, amended 
on other grounds 256 N.W. 518, 
127 Neb. 281. 

3.C.—Oswald v. Lawton, 196 S.E. 535, 
187 S.C. 42. 

3.D.—Curran v. Curran, 289 N.W. 418, 
67 S.D. 119. 

JO C.J. p 344 note 73. 

Participation by witness see infra 
subdivision b of this section. 

36. Iowa.—Carlson v. Bankers Trust 
Co., 50 N.W.2d 1, 242 Iowa 1207— 
Ipsen v. Ruess, 35 N.W.2d 82, 239 
Iowa 1376—O'Dell v. O’Dell, 26 
N.W. 2d 401, 238 Iowa 434—Maas- 
dam v. Maasdam’s Estate, 24 N.W. 
2d 316, 237 Iowa 877—Hansen v. 
Waugh, 21 N.W.2d 762, 237 Iowa 
304—Olsen v. Olsen, 18 N.W.2d 602, 
236 Iowa 313—Meredith v. Cock- 
shoot, 16 N.W.2d 221, 235 Iowa 213 
—Griffith v. Portlock, 7 N.W.2d 
199, 233 Iowa 492—Bosserman v. 
Watson, 298 N.W. 804, 230 Iowa 
627—In re Green’s Estate, 288 N.W. 
881, 227 Iowa 702—In re Allis’ Es¬ 
tate, 267 N.W. 683, 221 Iowa 918 
—Diesing v. Spencer, 266 N.W. 567, 


221 Iowa 1143—In re Fish’s Will, 
264 N.W. 123, 220 Iowa 1247. 

Kan.—In re Henry’s Estate, 137 P. 
2d 222, 156 Kan. 788, modified on 
other grounds 142 P.2d 717, 157 
Kan. 471—Schuler v. Rehberg, 64 
P.2d 571, 145 Kan. 176—St Denis 
v. Johnson’s Estate, 54 P.2d 983, 
143 Kan. 483. 

N.C.—In re Lomax’ Will, 39 S.E.2d 
388, 226 N.C. 498—Turlington v. 
Neighbors, 24 S.E.2d 648, 222 N. 
C. 694—Collins v. Lamb, 2 S.E.2d 
863, 215 N.C. 719—Wilder v. Medlin, 
2 S.E.2d 549, 215 N.C. 542—Vannoy 
v. Green, 173 S.E. 275, 206 N.C. 80. 
70 C.J. p 344 note 74. 

37. Iowa.—Farmers’, etc., Bank v. 
Creveling, 51 N.W. 178, 84 Iowa 
677. 

70 C.J. p 344 note 75. 

38. Okl.—Mitchell v. Koch, 143 P. 
2d 811, 193 Okl. 342—Woodside v. 
Mullen, 136 P.2d 871, 192 Okl. 480. 

W.Va.—Newhouse v. England, 191 S. 

E. 525, 118 W.Va, 649. 

70 C.J. p 344 note 76. 

Matters ascertainable from observa¬ 
tion in general see supra § 215(7) c. 

39. N.D.—Fox v. Fox, 219 N.W. 784, 
56 N.D. 899. 

70 C.J. p 345 note 82. 

40. Wash.—Nicholson v. Kilbury, 
141 P. 1043, 80 Wash. 500. 

70 C.J. p 345 note 83. 

41. TJ.S.—Cashman v. Mason, D.C. 
Minn., 72 F.Supp. 487, affirmed, C. 
C.A., 166 F.2d 693. 

70 C.J. p 345 note 85. 
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Application of statutes to written 
instruments see supra § 227(1). 

42. Minn.—Finn v. Modem Brother¬ 
hood of America, 136 N.W. 850, 118 
Minn. 307. 

43. Ill.—Dean v. Dean, 121 N.E. 234, 
286 Ill. 23. 

Participation by decedent in transac¬ 
tion between witness and third per¬ 
son see infra § 229 b. 

44. Neb.—In re Tyler, 253 N.W. 672, 
126 Neb. 534, amended on other 
grounds 256 N.W. 518, 127 Neb. 
281. 

70 C.J. p 345 note 89. 

Act of agent 

In determining balance due from 
defendant on a mortgage held by es¬ 
tate of complainants’ deceased fa¬ 
ther, who during his lifetime had 
owned the land sought to be parti¬ 
tioned by sale, defendant's testimony 
that third party had paid specified 
amount to complainants* deceased fa¬ 
ther for him on the mortgage was in¬ 
competent under statute. 

Ala.—Barker v. Barker, 31 So.2d 357, 
249 Ala. 322. 

45. Iowa.—In re Munsell’s Guard¬ 
ianship, 31 N.W.2d 360, 239 Iowa 
307—O’Dell v. O’Dell, 26 N.W.2d 
401, 238 Iowa 434. 

N.C.—'Wilder v. Medlin, 2 S.E.2d 549, 
215 N.C. 542. 

70 C.J. p 346 note 90. 

46. Iowa.— Corpus Juris cited la 
Carlson v. Bankers Trust Co., 59 
N.W.2d 1, 5, 242 Iowa 1207— Brier- 
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rendered some service to deceased about the time 
of the transaction . 47 The witness is incompetent, 
however, where the transaction is materially affected 
by his presence so as to make him in fact a partici¬ 
pant . 48 

c. Third Person as Party or Interested 

There is some authority holding that a party or in¬ 
terested person not participating is incompetent, under 
the statutes, to testify as to transactions between the de¬ 
cedent and a third person who is an interested person or 
a party to the action adverse to the estate; but under 
some statutes the witness is held competent. 

Under statutes prohibiting testimony of a party or 
interested person concerning a personal transaction 
or communication between the witness and dece¬ 
dent, according to some decisions a party or inter¬ 
ested person, not participating, is incompetent to 
testify as to transactions between decedent and a 
third person who is an interested person or a party 
to the action adverse to the estate . 49 The witness is 
excluded as to such transactions because the third 
person as a party or interested person would be ex¬ 
cluded as to such matters if offered as a witness . 50 
According to other decisions, under such statutes a 
party is competent to testify as to transactions be¬ 
tween decedent and a coparty . 51 

A party has been held incompetent to testify ad¬ 
versely to the estate as to transactions between de¬ 
cedent and a coparty or interested person under stat¬ 
utes prohibiting testimony as to any transaction 
with, or declaration or admission of, decedent , 52 
or as to any transaction with, or statement by, de¬ 


cedent ; 53 and, under a statute relating to transac¬ 
tions and statements, in a proceeding by executors 
for the sale of property, deceased's wife, who had a 
pecuniary interest in the result of the proceeding, 
is incompetent to testify, in behalf of the interest of 
the estate, to details of an oral agreement between 
deceased and a party opposing the sale . 54 

§ 229. Transactions or Communications be¬ 
tween Witness and Third Person 

a. In general 

b. In presence of persons since deceased 

or incompetent 

a. In General 

Testimony as to a transaction between an interested 
witness and a third person in the absence of the decedent, 
and in which he did not participate, is not ordinariiy ex¬ 
cluded under the statutes. 

Testimony as to a transaction between an inter¬ 
ested witness and a third person in the absence of 
decedent, and in which he did not participate, is not 
excluded under the statutes , 55 such as those pro¬ 
hibiting testimony as to transactions 56 or personal 
transactions or communications between the wit¬ 
ness and decedent , 57 or as to transactions or com¬ 
munications with a decedent or incompetent , 58 or as 
to any transaction with, or statement by, dece¬ 
dent , 59 or under other or similar statutes . 60 While 
according to some decisions the witness is incom¬ 
petent where the statute excludes testimony as to 
matters originating during decedent's lifetime , 61 
other decisions hold the witness competent . 62 


ly v. Dunnick, 39 N.W.2d 645, 240 
Iowa 1359. 

70 C.J. p 346 note 91. 

47. Iowa.—O’Dell v. O’Dell, 26 N.W. 
2d 401, 238 Iowa 434. 

Production of strong-box 

Where widow, seeking decree an¬ 
nulling an antenuptial contract after 
her husband’s death, took no part in 
conversation between husband and 
son by a prior marriage at time hus¬ 
band was searching in strongbox for 
the alleged contract, widow was not 
incompetent to testify as to that 
transaction under dead man’s statute 
because she had brought the strong¬ 
box to husband in his wheel chair. 
Iowa.—O’Dell v. O’Dell, supra. 

48. Wis.—Holway v. Sanborn, 130 
N.W. 95, 145 Wis. 151. 

70 C.J. p 346 note 92. 

49. N.C.—Wilson v. Featherston, 30 
S.E. 325, 122 N.C. 747. 

70 C.J. p 346 note 95. 

Participation by witness see supra 
subdivision b of this section. 
Testifying on behalf of coparty see 
infra $ 234. 


50. N.C.—Wilson v. Featherston, 30 
S.E. 325, 122 N.C. 747. 

Indirect testimony see infra § 236. 

51. Iowa.—Powers v. Crandall, 111 
N.W. 1010, 136 Iowa 659—Mayes v. 
Turley, 14 N.W. 731, 60 Iowa 407. 

52. D.C.—Dawson v. Waggaman, 23 
App.D.C. 428. 

70 C.J. p 346 note 98. 

53. N.J.—Matthews v. Hoagland, 21 
A. 1054, 48 N.J.Eq. 455. 

70 C.J. p 346 note 99. 

54. Ala.—Pfingstl v. Solomon, 197 
So. 12, 240 Ala, 58. 

55. Va.—Carter v. Edmonds, 80 Va. 
58. 

70 C.J. p 346 note 4. 

Parties and interested persons see 
supra §§ 146-185. 

Parties against whom testimony is 
excluded see supra §§ 204—214. 
Transactions between: 

Decedent and third person see su¬ 
pra § 228. 

Witness and: 

Agent of decedent see infra § 
230. 

Decedent in presence of third 
person see supra § 226. 
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56. Neb.—Scott v. Micek, 125 N.W. 
615, 86 Neb. 421. 

Tenn.—Waggoner v. Dorris, 68 S.W. 
2d 142, 17 Tenn.App. 420. 

57. TJ.S.—Dellefield v. Blockdel Real¬ 
ty Co., C.C.A.N.Y., 128 F.2d 85. 

70 C.J. p 305 note 76 £a], p 347 note 

6 . 

58. Ga.—Crews v. Crews, 162 S.E. 
107, 174 Ga. 45. 

70 C.J. p 347 note 7. 

59. Tex.—Atkins v. Dodds, Civ.App., 
121 S.W.2d 1010, error dismissed by 
agreement. 

70 C.J. p 347 note 8. 

60. Ky.—Williams v. Balmut, 182 S. 
W.2d 779, 298 Ky. 249. 

70 C.J. p 347 note 9. 

61. Cal.—Kaltschmidt v. Weber, 79 
P. 272, 145 C. 596. 

70 C.J. p 347 note 10. 

62. Ind.—Denny v. Denny, 23 N.E. 
519, 123 Ind. 240. 

70 C.J. p 347 note 11. 
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b. In Presence of Persons Since Deceased or In¬ 
competent 

Testimony as to a transaction between an interested 
witness and a third person in the presence of a person 
since deceased or incompetent, but in which he did not 
participate, is not excluded under the statutes. 

Testimony as to a transaction between an inter¬ 
ested witness and a third person in the presence of 
a person since deceased or incompetent, but in which 
he did not participate, is not excluded under statutes 
prohibiting testimony of or concerning any con¬ 
versation with, or admission of, a decedent or in¬ 
competent , 63 or as to matters occurring within de¬ 
cedent's lifetime , 64 or as to any transaction with, 
or 'statement by, decedent , 65 or as to personal trans¬ 
actions or communications between the witness and 
decedent . 66 

Where deceased participated in the transaction or 
communication , however, the witness is incompe¬ 
tent ; 67 and the operation of the statute to the full 
extent intended by the legislature is not to be 
cut down, evaded, or defeated by disregarding the 
unitary character of a conversation with a decedent 
and admitting into evidence the words spoken by 
the surviving participants whereby an evidentiary 
basis is established from which an inference may be 
drawn as to the tenor of decedent’s contribution to 
that conversation . 68 


§ 230. Transactions or Communications be¬ 
tween Witness and Agent of Dece¬ 
dent or Incompetent 

A party or Interested person Is ordinarily held not 
Incompetent under the statutes to testify as to transac¬ 
tions or communications between the witness and an 
agent of a deceased principal in which the principal did 
not participate, but under some statutes the witness has 
been held incompetent. 

A party or interested person is not incompetent to 
testify as to transactions or communications between 
the witness and an agent of a deceased principal in 
which the principal did not participate, under the 
statutes 69 such as statutes excluding testimony as 
to transactions 70 or personal transactions or com¬ 
munications between the witness and a person since 
deceased , 71 or as to transactions or communications 
with decedent , 72 or as to matters equally within the 
knowledge of decedent . 73 So, a witness may testify 
as to transactions with an agent of decedent where 
there is express statutory authority . 74 

Under statutes prohibiting testimony as to any 
transaction with, or statement by, decedent, the wit¬ 
ness may, according to some decisions, testify as to 
transactions with decedent’s agent ; 76 but there is 
authority to the contrary . 76 The witness has been 
held incompetent under statutes prohibiting testi¬ 
mony as to matters occurring prior to decedent’s 
death . 77 

Competency of agent to testify . In jurisdictions 
where the witness may testify, the agent of decedent 


63. Minn.—Sievers v. Si e vers. 250 
N.W. 574, 189 Minn. 576—Thaden 
v. Bagan, 165 N.W. 864, 139 Minn. 
46. 

Transactions and communications be¬ 
tween witness and agent of dece¬ 
dent see infra § 230. 

64. Ind.—Denny v. Denny, 23 N.E. 
519, 123 Ind. 240. 

70 C.J. p 347 note 15. 

65. Ala—Tennessee River Nav. Co. 
v. Walls, 96 So. 266, 209 Ala 320. 

Del.—Schagrin v. Schagrin, 92 A. 862, 
28 Del. 318. 

66. N.Y.—In re Ryder's Will, 112 N. 
Y.S.2d 601, 279 App.Div. 1131. 

70 C.J. p 348 note 17. 

67. Minn.—Pearson v. Bertelson, 69 
N.W.2d 621, 244 Minn. 224. 

70 C.J. p 347 note 12. 

Participation by witness In transac¬ 
tion between decedent and third 
person see supra § 228 b. 
Conversations In which deceased took 
a small part 

In action on life policy issued with¬ 
out medical examination, testimony 
by beneficiary concerning conversa¬ 
tions held in the presence of the in¬ 
sured and in which the insured par¬ 
ticipated “a little,” the testimony re¬ 


lating to what beneficiary had told 
insurance agent about illness of in¬ 
sured, as well as other matters, was 
incompetent under the statute pro¬ 
hibiting parties or persons interested 
in event of an action from testifying 
to conversations with deceased per¬ 
sons. 

Minn.—Pomerenke v. Farmers Life 
Ins. Co., 36 N.W.2d 703, 228 Minn. 
256. 

68. Minn.—Pearson v. Bertelson, 69 
N.W.2d 621, 244 Minn. 224—Pom¬ 
erenke v. Farmers Life Ins. Co., 
36 N.W.2d 703, 228 Minn. 256. 

69. Mo.—McClure v. Clements, 143 
S.W. 82, 161 Mo.App. 23. 

70 C.J. p 348 note 20. 

Agent as: 

Person against whom testimony is 
excluded see supra § 212. 
Surviving party to contract or 
cause of action see supra § 199. 
Removal of incompetency by testi¬ 
mony of decedent’s agent see infra 
§ 241. 

Transactions between witness and 
third persons in general see supra 
§ 229. 

Parties and interested persons see 
supra §§ 120-131. 
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70. S.D.—McKay v. Brink, 275 N.W. 
72, 65 S.D. 472. 

70 C.J. p 348 note 21. 

71. Okl.—Anderson v. Abbott, 138 P. 
2d 545, 192 Okl. 647—Gaines Bros. 
Co. v. Gaines, 56 P.2d 869, 176 Okl. 
576—Hendrix v. Rinehart, 31 P.2d 
113, 167 Okl. 621. 

W.Va.—Drake v. Parker, 196 S.E. 156, 
119 W.Va. 738. 

70 C.J. p 348 note 22. 

72. Ga.—Freeman v. Bigham, 65 Ga. 
580. 

70 C.J. p 348 note 23. 

73. Mich.—Smith v. Smith's Estate, 
51 N.W. 694, 91 Mich. 7—Ward v. 
Ward, 37 Mich. 253. 

74. U.S.—Northern Trust Co. v. El¬ 
man, C.C.A.Ohio, 72 F.2d 169. 

70 C.J. p 348 note 25. 

75. Tex—Atkins v. Dodds, CivApp-, 
121 S.W.2d 1010, error dismissed by 

agreement. 

70 C.J. p 348 note 26. 

76- Tenn.—Cottrell ▼. Woodson, 11 
Heisk. 681. 

77. Nev.—Vesey v. Benton, 13 Nev. 
284. 

Pa.—Sutherland v. Ross, 21 A 354, 
[ 140 Pa. 379. 
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must, according to some decisions, be competent to ever, under statutes prohibiting testimony as to per- 
testify under the statutes , 78 such as those prohibiting sonal transactions between the witness and dece- 
testimony as to any transaction with, or statement dent, the witness may testify notwithstanding the 
by, decedent , 79 or as to transactions or communica- death of decedent's agent . 81 
tions with decedent . 80 In some jurisdictions, how- 

5. Natuse and Effect of Testimony 

8 231. Interests Affected I defendant and not decedent's estate . 89 Under a 


A witness who is incompetent to testify as to trans¬ 
actions or communications of the decedent is incompetent 
to testify as to such matters against the decedent's es¬ 
tate, but he is ordinarily competent to testify as to such 
matters in favor of the estate. 

In so far as his testimony affects the estate of the 
decedent or incompetent, the general rule is that an 
interested witness cannot testify against the estate 
concerning a communication or transaction with 
such deceased or incompetent . 82 However, unless 
the controlling statute renders all interested wit¬ 
nesses incompetent , 83 he is competent to testify in 
behalf of the estate , 84 the heir at law, next of kin, 
assignee, devisee, successor in interest, or survivor 
of decedent , 85 or the executor or administrator as 
representative of the estate . 86 So, parties are com¬ 
petent to testify in their own behalf when their ob¬ 
ject is to distribute the estate and not to impair or 
diminish it . 87 

In an action by an heir against an executor in 
his individual capacity, plaintiff is a competent wit¬ 
ness in his own behalf where his success would be to 
the interest of the estate and of the executor in 
his representative capacity . 88 In an action against 
the representative of a decedent and an individual 
as coparties, testimony of transactions with decedent 
is admissible where it can affect only the individual 


statute authorizing the party opposing the personal 
representative of a deceased person to testify to a 
conversation between himself and an agent of de¬ 
ceased where such agent has testified thereto, evi¬ 
dence by such an agent is not competent where he 
was called by the opposite party, and not by the 
personal representative, and his interest was adverse 
to decedent . 90 A statute prohibiting testimony by 
parties to actions against executors and administra¬ 
tors is not violated by testimony by the plaintiff en¬ 
deavoring to prove something that the law does not 
require the plaintiff to prove . 91 

Evidence affecting interest of living person who 
participated in conversation or transaction . A stat¬ 
ute allowing an interested witness to testify con¬ 
cerning a statement of, or transaction with, a dece¬ 
dent “for the purpose, and to the extent, of affecting 
one who is living, and who, when over fourteen 
years of age and of sound mind, heard such state¬ 
ment, or was present when such transaction took 
place, or when such act was done or omitted,” has 
been held not to apply where the testimony offered 
would result in the defeat of the whole claim sued on 
and thus affect persons as against whom it was in¬ 
competent as well as the person against whom it 
was admissible under the statute . 92 Under such 


78. Mo.—State ex rel. State High¬ 
way Commission v. Jacobs, App., 
281 S.W.2d 597. 

70 GJ. p 348 note 32. 

Agent as interested person see supra 
§ 180. 

Competency of witnesses generally 
see supra $ 49 et sect. 

79. D.G—Bowie v. Hume, 13 App. 
D.G 286. 

70 C.J. p 349 note 33. 

80. Ga.—Freeman v. Bigham, 65 Ga. 
580. 

70 C.J. p 349 note 34. 

81. U.S.—Dellefleld v. Blockdel Real¬ 
ty Co., C.C.A.N.Y., 128 F.2d 85. 

Okl.—Gaines Bros. Co. v. Gaines, 56 
P.2d 869, 176 Okl. 576—Hendrix v. 
Rinehart, 31 P.2d 113, 167 OkL 621. 
70 GJ. p 349 note 35. 

82. Pa.—In re Bean's Estate, 62 Pa. 
Dist & Co. 463. 

In re Devlin’s Estate* Orph., 35 
DeLCo. 441. 

70 C.J. p 353 note 71, 


83. Ala.—Pflngstl v. Solomon, 197 So. 
12, 240 Ala. 58. 

70 C.J. p 353 note 72. 

84. Fla.—Dixie Laundry v. Wentzell, 
200 So. 860, 145 Fla. 569. 

Ohio.—Huntington Nat Bank of Co¬ 
lumbus v. Roan, App., 43 N.E.2d 
769. 

Pa.—In re Gehman's Estate, Orph., 
55 Montg.Co. 188. 

S.C.— Corpus Juris cited in Wolfe v. 
Brannon, 44 S.E.2d 833, 836, 211 S. 
G 282. 

Tex.—Davis v. Dowlen, Civ.App., 136 
S.W.2d 960, error dismissed, judg¬ 
ment correct 

Wash.—Devlin v. Department of La¬ 
bor and Industries of Washington, 
78 P.2d 952, 194 Wash. 549—Mc¬ 
Farland v. Department of Labor 
and Industries, 62 P.2d 714, 188 
Wash. 357. 

70 GJ. p 353 note 73. 
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85. N.G—Sprinkle v. Ponder, 64 S.E. 
2d 171, 233 N.G 312. 

W.Va.—Jackson v. Cook, 76 S.E. 443, 
71 W.Va. 210. 

86. Okl.—Flesher v. Flesher, 258 P. 
2d 899. 

70 GJ. p 353 note 75. 

87. Pa.—In re Bean's Estate, 62 Pa. 
Dist & Co. 463. 

70 GJ. p 354 note 76. 

88. Mich.— 1 Tabor v. Tabor, 99 N.W. 

4, 136 Mich. 255. 

89. Ind.—Dodds v. Rogers, 68 Ind. 

110 . 

90. Ill.—Elwell v. Hicks, 87 N.E. 316, 
238 Ill. 170. 

9L Cal.—Dyer v. Minturn, 189 P. 
1046, 47 GA- 1. 

92. Ky.—Burton v. Hill’s Ex'rs, 64 

5. W. 736, 23 Ky.L. 1080. 
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statute, however, plaintiff may testify as to an ac¬ 
cident occurring through the negligence of an agent 
who is dead where defendant corporation was pres¬ 
ent by another agent who is in as good a position 
to testify to the matter as the witness . 93 

§ 232. -As Affecting Interest of Witness 

As a general rule, a witness who is incompetent to 
testify as to transactions or communications with a de¬ 
ceased op incompetent person is incompetent only where 
he testifies in his own behalf or interest. 


As a general rule, a party or interested witness 
is incompetent to testify in his own behalf or inter¬ 
est 94 or in behalf of one claiming under him 95 as 
to transactions or communications with a deceased 
or incompetent person, but so far as his testimony 
affects his own interest the rule extends no further . 93 
Unless the statute makes specified persons incom¬ 
petent as witnesses without respect to the effect of 
their testimony , 97 a witness is free to testify as to 
matters which do not affect his interests , 98 or which 
are against his interests . 99 


93. Ky.—Burk v. Louisville & N. R. 
Co., 292 S.W. 486, 219 Ky. 163. 

94. Ky.—Kentucky River Coal Corp* 
v. Grigsby, 263 S.W.2d 926—Kop- 
pers Coal Co. v. Compton, 149 S.W. 
2d 543, 285 Ky. 844—Williams v. 
Waddle, 148 S.W.2d 298, 285 Ky. 
416—Martin v. Martin, 138 S.W.2d 
509, 282 Ky. 411—Simpson v. Simp¬ 
son, 123 S.W.2d 816, 276 Ky. 223. 

Miss.—Veazey v. Turnipseed, 69 So. 

2d 379, 219 Miss. 559. 

Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

N.Y.—In re Powers’ Estate, 85 N.Y. 
S.2d 607. 

Pa.—Sampson v. Andrews, Com.Pl., 
35 Del.Co. 235. 

Wash.—Brauns v. Housden, 79 P.2d 
981, 195 Wash. 140. 

Wis.—In re Schultz’ Will, 33 N.W.2d 
169, 253 Wis. 86. 

70 C.J. p 349 note 45. 

A witness testifies “in his own 
favor” within dead man’s statute ren¬ 
dering incompetent the testimony of 
witness who is surviving party to 
contract or cause of action and whose 
testimony is “in his own favor,” 
where witness has present legal in¬ 
terest in contract or cause of action 
which his testimony will tend to es¬ 
tablish. 

Vt.—Proulx v. Parrow, 56 A.2d 623, 
115 Vt. 232. 

95. Mo.—Bussen v. Del Commune, 
199 S.W.2d 13, 239 Mo.App. 859. 

Wis.—In re Schultz* Will, 33 N.W.2d 
169, 253 Wis. 86. 

Plaintiff’s grantor 

(1) In quiet title action, plaintiff’s 
grantor was incompetent under dead 
man’s statute to testify in plaintiff's 
favor with respect to a transaction in 
which the land was allegedly leased 
by plaintiff’s grantor to defendant’s 
deceased husband, even though plain¬ 
tiff’s grantor was not herself a party 
in the suit. 

Mo.—Bussen v. Del Commune, 199 S. 
W.2d 13, 239 Mo.App. 859. 

<2) In boundary dispute between 
adjoining landowners deriving their 
respective titles from common gran¬ 
tor, plaintiffs’ predecessor in title 
was not incompetent under dead 
man’s statute to testify that common 
grantor, who had since died, told 


predecessor where boundary was sit¬ 
uated and pointed out its location, 
since predecessor would not be affect¬ 
ed to her advantage or disadvantage 
by judgment rendered, notwithstand¬ 
ing predecessor might, if she sur¬ 
vived one of plaintiffs, be a benefi¬ 
ciary of such plaintiff’s estate, and 
that predecessor was apprehensive of 
a possible future action against her. 
Vt—Proulx v. Parrow, 56 A. 2d 623, 
115 Vt 232. 

96. Ky.—Beddow’s Adm’r v. Bar- 
bourville Water, Ice & Light Co., 66 
S.W.2d 821, 252 Ky. 267. 

Minn.—Ehmke v. Hill, 51 N.W.2d 811, 
236 Minn. 60. 

Mo.—Darnell v. Darnell, 174 S.W.2d 
812, 149 A.L.R. 1125. 

Wis.—In re Engelhardt’s Estate, 75 
N.W.2d 631, 272 Wis. 275—In re 
Schultz’ Will, 33 N.W.2d 169, 253 
Wis. 86. 

70 C.J. p 350 note 46. 

97. Ohio.—Verbsky v. Burger, 65 N. 
E.2d 695, 146 Ohio St. 235. 

70 C.J. p 350 note 48. 

98. Ind.—Beerman v. Druck, 47 N. 
E.2d 142, 221 Ind. 241, 145 AL.R. 
562. 

Kan.—Dillenberger v. Starkweather, 
192 P.2d 177, 164 Kan. 613. 

Ky.—Gay v. Gay, 215 S.W.2d 92, 308 
Ky. 539—Escott v. Harley, 214 S. 
W.2d 387, 308 Ky. 298—De Long v. 
Owsley’s Ex’x, 213 S.W.2d 806, 308 
Ky. 128—Koppers Coal Co. v. 
Compton, 149 S.W.2d 543, 285 Ky. 
844. 

Pa,—Oliver v. Safe Deposit & Title 
Guaranty Co., 173 A. 281, 315 Pa. 
552. 

W.Va.—Sperry v. Clark, 13 S.E.2d 
404, 123 W.Va. 90. 

Wis.—Nolan v. Standard Eire Ins. 
Co., 9 N.W.2d 74, 243 Wis. 30— 
Zimdars v. Zimdars, 295 N.W. 675, 
236 Wis. 484. 

70 GJ. p 350 note 47. 

Value of interest in alternative con¬ 
tingencies 

Where forty-one year old unmar¬ 
ried grantee suing to set aside deed 
for fraud and undue influence alleged 
to have been exerted on deceased 
grantor would have an unencumber¬ 
ed life estate in one-half undivided 
interest in land if deed should be up¬ 
held, and such grantee would become 
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entitled as heir of deceased grantor 
to one-fourth undivided interest in 
the land in fee subject to dower 
rights of grantor’s forty-eight year 
old widow if deed should be set aside, 
rental value or annual income from 
land and present market value of 
land were material factors in deter¬ 
mining interest affecting competency, 
under dead man’s statute, of grantee 
to testify as witness. 

N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

99. Ga.—Nalley Land & Inv. Co. v. 
Merchants & Planters Bank, 199 S. 
E. 815, 187 Ga. 142—Lee v. Hol¬ 
man, 193 S.E. 68, 184 Ga. 694. 

Ill.—Latham v. Rishel, 51 N.E.2d 
531, 384 Ill. 478. 

Ind.—Berman v. Druck, 47 N.E.2d 
142, 221 Ind. 241, 145 A.L.R. 562. 
Ky.—Proffitt v. Hardigree, 209 S.W. 
2d 496, 306 Ky. 843—Garthee v. 
Belford, 139 S.W.2d 740, 282 Ky. 
652—Simpson v. Simpson, 123 S.W. 
2d 816, 276 Ky. 223. 

Mich.—Barry v. Elkin, 52 N.W.2d 
171, 332 Mich. 427. 

Minn.—Pearson v. Bertelson, 69 N.W. 
2d 621, 244 Minn. 224—Ehmke v. 
Hill, 51 N.W.2d 811, 236 Minn. 60. 
Miss.—Veazey v. Turnipseed, 69 So. 

2d 379, 219 Miss. 559. 

N.Y.—In re Rosenthal’s Estate, 54 
N.Y.S.2d 507, 269 App.Div. 139. 

In re Comfort’s Will, 116 N.Y.S. 
2d 851, 203 Misc. 669—In re Zim¬ 
merman’s Will, 292 N.Y.S. 236, 161 
Misc. 473, reversed on other 
grounds In re Zimmerman’s Estate, 
3 N.Y.S.2d 212, 254 App.Div. 630, 
motion denied 6 N.Y.S.2d 153, 254 
App.Div. 826, affirmed 18 N.E.2d 
303, 279 N.Y. 659, reargument de¬ 
nied 20 N.E.2d 31, 280 N.Y. 597. 

In re Lowenstein’s Estate, 138 N. 
Y.S.2d 420—In re Lyons’ Will, 75 
N.Y.S.2d 237. 

N.C.—Sanderson v. Paul, 69 S.K2d 
156, 235 N.C. 56. 

Pa.—Billow v. Billow, 61 A.2d 817, 
360 Pa. 343. 

Gelbarth v. Moore, Com.PL, 29 
Del.Co. 68. 

Wis.—In re Schultz* Will, 33 N.W.2d 
169, 253 Wis. 86—Nolan v. Stand¬ 
ard Fire Ins. Co., 9 N.W.2d 74, 24$ 
Wis. 30. 

70 C.J. p 350 note 49. 
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§ 233. -As Affecting Interest of Other 

Claimants Generally 

One having a claim against the decedent's estate is 
not incompetent to testify in favor of the claims of others 
against the estate* 

A witness who has a claim against a deceased or 
an incompetent person or his estate is competent to 
testify as to transactions with the deceased or incom¬ 
petent in behalf of others in whose claims he has no 
interest . 1 

§ 234. -As Affecting Interest of Coparty 

A party may testify for or against his coparty with 
respect to transactions or communications of the de¬ 
ceased provided the testimony does not inure to the 
benefit of the witness. 

A party cannot testify in favor of his coparty as 
to transactions with a deceased or an incompetent 
person where the interests of the coparties are joint 
or so connected that all must succeed or fail to¬ 
gether ; 2 but, unless the controlling statute excludes 
the testimony of all parties to the action , 3 one 
coparty may testify for another where their inter¬ 
ests are several and not joint , 4 and are so distinct 
that the testimony of the witness in behalf of his 


coparty does not inure to his own benefit . 5 A forti¬ 
ori a party may testify on behalf of a coparty to 
whom his interest is adverse . 6 

Testimony against coparties. A party may testify 
as to matters which it is against his interest and 
the interests of his coparties to disclose , 7 but it has 
been held that, while he may be competent to testify 
as to transactions against his own interest, he cannot 
be examined against the interests of his coparties 
with respect to matters which are in the interest of 
the witness . 8 

§ 235. - As Affecting Interest of Adver¬ 

sary 

Ordinarily, a witness Is competent to testify as to 
communications or transactions of the decedent when 
called as a witness to such matters by his adversary. 

Except where the controlling statute renders cer¬ 
tain parties incompetent without regard to the ef¬ 
fect of their testimony , 9 an interested "witness is 
competent to testify as to transactions with dece¬ 
dent, matters occurring in decedent’s lifetime, etc., 
when his adversary calls him as a witness and inter¬ 
rogates him as to such matters , 10 or when, after he 


1. Ind.—Berman v. Druck, 47 N.E.2d 
142. 221 Ind. 241, 145 A.L.R. 562. 

Ely.—Koppers Coal Co. v. Compton, 
149 S.W.2d 543, 285 Ky. 844—Simp¬ 
son v. Simpson, 123 S.W.2d 816, 276 
Ky. 223. 

Pa.—In re Beresford’s Estate, Orph., 
35 Del.Co. 106. 

70 C.J. p 351 note 53. 

2. Ill.—Mitchell v. Van Scoyk, 115 
N.E.2d 226, 1 I11.2d 160. 

Wuebbles v. Shea, 13 N.E.2d 646, 
294 Ill.App. 157. 

Ky.—Hopper v. McBurney, 168 S.W. 
2d 374, 293 Ky. 31—Ratliff v. Rat¬ 
liff, 141 S.W.2d 566, 283 Ky. 418— 
Jones v. Driver, 137 S.W.2d 729, 
282 Ky. 82. 

Okl.—Doyle v. Doyle, 89 P.2d 305, 
184 Okl. 572. 

Tenn.—Nashville Trust Co. v. Wil¬ 
liams, 15 Tenn.App. 445. 

Tex.—Texas State Bank & Trust Co. 
v. St. John, Civ.App., 103 S.W.2d 
1104, error dismissed. 

70 C.J. p 351 note 54. 

3. Iowa.—Williams v. Barrett, 3 N. 
W. 690, 52 Iowa 637. 

70 C.J. p 351 note 55. 

4. Ky.—Hopper v. McBurney, 168 

S.W.2d 374, 293 Ky. 31. 

70 C.J. p 351 note 56. 

5. Ill.—Wuebbles v. Shea, 13 N.E.2d 
646, 294 Ill.App. 157. 

Ky.—Hopper v. McBurney, 168 S.W. 
2d 374, 293 Ky. 31—York's Ancil¬ 
lary Adm’r v. Bromley, 151 S.W.2d 
28, 286 Ky. 533. 

Minn.—Keough v. St Paul Milk Co., 
285 N.W. 809, 205 Minn* 96. 


Tex.—Glenn v. McCarty, Civ.App., 
130 S.W.2d 295, affirmed 155 S.W. 
2d 912, 137 Tex. 608. 

70 C.J. p 351 note 57. 

6. Ga.—Hardwick Bank & Trust Co. 
v. Manis, 183 S.E. 63, 181 Ga. 498. 

Ky.—Koppers Coal Co. v. Compton, 
149 S.W.2d 543, 285 Ky. 844—Cor¬ 
pus Juris cited in Sunfire Coal Co. 
v. Day, 103 S.W.2d 82, 84, 267 Ky. 
716. 

70 C.J. p 351 note 58. 

7. Ill.—Latham v. Rishel, 51 N.E.2d 
531, 384 Ill. 478. 

Baltisberger v. Weishaar, 44 N. 
E.2d 76, 316 Ill.App. 112. 

Neb.—Dowding v. Dowding, 40 N.W. 

2d 245, 152 Neb. 61. 

Pa.—Niebauer v. Schultz, 178 A. 285, 
318 Pa. 266. 

Wash.—Margett v. Wilson, 147 P. 
628, 85 Wash. 98. 

Joint liability 

In suit against administrator of 
maker of obligation sued on and 
against comaker, testimony of co¬ 
maker offered by plaintiff, that co¬ 
maker and administrator’s intestate 
had jointly executed obligation, held 
not incompetent as testimony in wit¬ 
ness’ favor, or as tending to relieve 
or modify witness’ liability, within 
statutory prohibitions. 

Ga.—Lee v. Holman, 193 S.E. 68, 184 
Ga. 694. 

Primary liability 

To render a party incompetent to 
testify in suit instituted or defend¬ 
ed by personal representative of a 
decedent as to transactions and con¬ 

715 


versations with decedent, he must be 
an opposite party, or, if he is a party 
defendant, his evidence must tend to 
relieve or modify liability of party 
offered as a witness and tend to make 
decedent’s estate primarily liable for 
debt or default. 

Ga.—Terry v. Fickett, 33 S.EL2d 163, 
199 Ga. 30. 

Consideration for conveyance 

In suit to cancel deeds against ad¬ 
ministrators and against defendant, 
to whom properties were conveyed by 
plaintiff and decedent and who then 
reconveyed property to decedent and 
his deceased wife, testimony of de¬ 
fendant that there was no considera¬ 
tion for any of the conveyances was 
not inadmissible as involving a 
transaction between defendant and a 
deceased person, since defendant was 
not an “opposite party” within the 
dead man’s statute and did not tes¬ 
tify in his own favor. 

Ga.—Terry v. Fickett, supra, 

8. Ill.—Fredrich v. Wolf, 50 N.E.2d 
755, 383 Ill. 638. 

N.C.—Weinstein v. Patrick, 75 N.C. 
344. 

9. Ohio.—Verbsky v. Burger, 65 N.E. 
2d 695, 146 Ohio St. 235. 

70 C.J. p 352 note 62. 

10- Ala.—Alford v. Darnell, 42 So.2d 
260, 252 Ala 565. 

Ill.—Latham v. Rishel, 51 N.E.2d 
531, 384 Ill. 478. 

Ky.—Vinaird v. Bodkin’s Adm'x, 72 
S.W.2d 707, 254 Ky. 841. 

Mich.—Barry v. Elkin, 52 NW.2d 
171, 332 Mich. 427—Higgins v. Hig- 
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lias testified on his own behalf, his adversary, on 
cross-examination, goes outside of the scope of the 
direct examination and interrogates him about such 
matters . 11 

Although the rule under some statutes is other¬ 
wise , 12 the real interests of the parties, rather than 
their position on the record, control , 13 and therefore 
parties whose interests are the same are not com¬ 
petent for each other merely because they are ad¬ 
verse parties on the record . 14 Whether parties are 
opposite within the rule depends on their relation 
to the particular issue in controversy . 15 

Where the parties adverse to a witness have 
raised a general objection to his competency, there¬ 
by procuring from the court an order excluding 
his testimony, such parties cannot turn about and 
insist that so much of the witness’ evidence as is 
favorable to their case shall be received . 16 

§ 236. Indirect Testimony 

The statute prohibiting specified witnesses from tes¬ 
tifying as to transactions or communications of the dece¬ 
dent extends to indirect evidence with respect to such 
matters. 

The statutory prohibition of an interested wit¬ 
ness from testifying as to communications or trans¬ 
actions with a person since deceased or incompetent 


extends to indirect, as well as direct, evidence of 
matters as to which the witness is incompetent 17 
It excludes negative testimony tending to prove such 
matters , 18 and, although the rule in some jurisdic¬ 
tions is otherwise , 19 ordinarily excludes testimony as 
to facts from which inferences as to such matters 
may be, and are intended to be, drawn, although, 
in and of themselves, the facts would not be within 
the statute , 20 but testimony as to a fact tending in 
some degree to corroborate 21 or rebut 22 evidence 
given which involves a transaction between the wit¬ 
ness and a deceased person is competent, if the 
fact itself is an independent one and does not involve 
any such transaction. So testimony of what the 
witness told another person of a conversation with 
deceased is permissible where the purpose is not to 
show what deceased said . 23 An interested witness 
may contradict other witnesses as to admissions 
claimed by them to have been made by him concern¬ 
ing matters as to which he is incompetent . 24 Al¬ 
though direct evidence of a conversation with one 
deceased is incompetent, a rehearsal of the same 
in a conversation with another person may be com¬ 
petent, if part of the res gestae . 25 

§ 237. Testimony Given at Former Trial 

According to some, but not other, authorities, the 
testimony of a witness given at a prior trial is admissible 


grins, 40 N.W. 2d 782, 326 Mich. 730 
—Peck v. Hampel, 291 N.W. 648, 
293 Mich. 252. 

N.Y.—In re Hayden’s Will, 24 N.Y. 
S.2d 608, 261 App.Div. 103. 

Colaci v. Pagano, 130 N.Y.S.2d 
801—Kovacs v. Metropolitan Life 
Ins. Co., 17 N.Y.S.2d 906. 

N.D.—International Shoe Co. v. Hav- 
kinson, 10 N.W.2d 590, 72 N.D. 622. 

Or.—In re Johnson's Estate, 164 P. 
2d 886, 178 Or. 214. 

Pa.—In re Landis’ Estate, Orph., 56 
York Leg.Rec. 93. 

Tex.—Ragsdale v. Ragsdale, 179 S. 
W.2d 291, 142 Tex. 476. 

Reid v. Dallas County, Civ.App., 
216 S.W.2d 1011—Krause v. Krause, 
Civ.App., 186 S.W.2d 106, refused 
without merit—Prichard v. Bickley, 
Civ.App., 175 S.W.2d 614, error re¬ 
fused—Plunkett v. Simmons, Civ. 
App., €3 S.W.2d 313, error dismiss¬ 
ed. 

Wis.—Zimdars v. Zlmdars, 295 N.W. 
675, 236 Wis. 484. 

70 C.J. p 352 note 63. 

Examination by adverse party as 
removing incompetency of witness 
generally see infra S 243. 

11. Mich.—La Londe v. Roman 

Standard Life Ins. Co., 257 N.W. 
834, 269 Mich. 330. 

70 CUT. p 352 note 64. 


12. Md.—Cross v. Iler, 64 A. 33, 
103 Md. 592. 

70 C.J. p 352 note 66. 

13. Tex.—Hall v. Collins, Civ.App., 
151 S.W.2d 338, error refused. 

70 C.J. p 352 note 67. 

14. Tex.—Highsmith v. Tyler State 
Bank & Trust Co., Civ.App., 194 S. 
W.2d 142, followed in Coleman v. 
Tyler State Bank & Trust Co., 194 
S.W.2d 145, error refused—Hall v. 
Collins, Civ.App,, 151 S.W.2d 338, 
error refused. 

70 C.J. p 353 note 68. 

15. S.D.—Walworth County State 
Bank v. Taylor, 224 N.W. 929, 65 
S.D. 24. 

16. Ill.—Hawley v. Hawley, 58 N.E. 
332, 187 Ill. 351. 

17. N.Y.—Burns v. Mullin, 58 N.Y. 
S. 933, 42 App.Div. 116, 29 N.Y.Civ. 
Proc. 344. 

70 C.J. p 354 note 83. 

Recent fabrication 

In discovery proceeding by neph¬ 
ew to have title adjudged in him to 
two bank accounts of his deceased 
uncle, on ground that uncle had made 
a gift to him of the bank accounts, 
testimony of nephew’s witness that 
nephew had told witness prior to un¬ 
cle's death concerning gift of bank 
accounts, was not admissible as an 
exception to the hearsay rule to rebut 
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attack that nephew’s claim was a re¬ 
cent fabrication, since nephew's tes¬ 
timony being barred by the dead 
man’s statute, his testimony could 
not be introduced by indirection 
through a witness. 

N.Y.—In re McCredy’s Estate, 72 N. 
Y.S.2d 219, affirmed Petition of Mc- 
Credy, 83 N.Y.S.2d 806, 274 App. 
Div. 363, appeal denied 86 N.Y.S.2d 
294, 274 App.Div. 1085. 

18. Ala.—Qualls v. Monroe County 
Bank, 156 So. 846, 229 Ala. 315. 

70 C.J. p 354 note 84. 

19. Iowa.—Furenes v. Eide, 80 N.W. 
539, 109 Iowa 611, 77 Am.S.R. 545. 

70 C.J. p 354 note 85. 

20. Md.—Bowman v. Little, 61 A. 
223, 657, 1084, 101 Md. 273. 

70 C.J. p 355 note 86. 

21. N.Y.— 1 Tomlinson v. Seifert, 2 
N.Y.St. 283. 

22. N.Y.—Pinney v. Orth, 88 N.Y. 
447, 2 N.Y.Civ.Proc. 1. 

70 C.J. p 355 note 88. 

23. Iowa.—M o n d a m 1 n Bank v. 
Burke, 147 N.W. 148, 165 Iowa 711. 

70 C.J. p 355 note 89. 

24. Ky.—Justice v. Phillips, 64 0. 
W. 963, 23 Ky.L. 1441—Brawl V. 
Brann, 44 S.W. 424, 19 Ky.L. 1814. 

25. N.C.—Tredwell, Mallory & King 
v. Graham, 88 N.C. 208. 
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where the witness Is now Incompetent because of the 
decedent’s death In the Interim. 

Where a witness is incompetent to testify because 
his testimony relates to a personal transaction with 
a decedent, proof of testimony as to the same mat¬ 
ters given by the witness on a former trial at a time 
when decedent was alive is not admissible according 
to one view, 26 but other courts hold such evidence 
admissible, 27 and evidence of adverse parties re¬ 
quested by a party present and testifying at such 
trial but since deceased has been held competent. 28 
Defendant can testify as to what another witness 
since deceased testified to at a former trial, although 
it related to a transaction with plaintiffs dece¬ 
dent. 29 In a suit by decedent’s executors’ testimony 
of defendant, in a different proceeding on his ex¬ 
amination at the instance of the executors under 
oath, is not admissible. 30 

§ 238. Deposition Taken before, or in Antici¬ 
pation of. Death or Incompetency 

A deposition taken before the event rendering the 
witness incompetent may be admissible. 

Under some statutes a person who expects to rely 
on his own testimony or on the testimony of an¬ 
other interested witness, with reference to a per¬ 
sonal transaction or communication with an ad¬ 
verse party, whose possible death or incompetency 
is anticipated, may cause his own deposition or the 

6. Removal o 

§ 239. In General 

Statutory provisions govern as to when the incom¬ 
petency of a witness to testify as to transactions or com¬ 
munications with a deceased or Incompetent person Is 
removed. 

Statutory provisions govern as to when the in¬ 
competency of a witness to testify as to transac¬ 
tions or communications with a deceased or incom¬ 
petent person is removed. 37 As a general rule, the 
incorapetency is removed when the testimony of the 
deceased or incompetent person previously given is 


WITNESSES §§ 237-239 

deposition of such other witness to be taken while 
the adverse party is still alive and sane, and such 
deposition may be used, although at the time of the 
trial his adversary is deceased or insane. 31 A tran¬ 
script of the testimony of a party given at a former 
trial while his opponent was alive is not, however, 
a deposition so as to be admissible under the stat¬ 
ute. 32 A deposition of the surviving party taken 
before, but offered in evidence after, the death of 
the other party has been held admissible. 33 Where 
one is incompetent as a witness because he is a 
party to the action, his deposition, taken before he 
was joined as a party, is inadmissible. 34 

Deposition of deceased party taken in a former 
suit has been held admissible in a suit against de¬ 
ceased deponent’s administrator commenced after 
discontinuance of the former action, under a statute 
providing that, if one of the original parties to the 
contract is dead, the other shall not be permitted to 
testify in his own favor, 35 but a deposition of a 
party thereafter deceased, taken de bene esse after 
commencement of the action, is not admissible in 
evidence at the hearing of the case as far as it 
covered transactions with, or statements by, the 
other party, under a statute providing that any party 
to a suit may be examined as a witness de bene 
esse and, if any other party shall thereafter die, the 
examination may be read in evidence, notwith¬ 
standing it relates to transactions with deceased. 36 

Incompetency 

available or introduced in evidence, as considered 
infra § 240, when testimony as to such matters is 
introduced by the protected party, infra § 241, where 
the protected party testifies as to such transactions 
or communications, infra § 242, or when the witness 
testifies with respect to the matters as to which 
he is incompetent at the instance of the protected 
party, infra § 243. The exclusion of the evidence 
of an incompetent witness is not rendered erroneous 
by the subsequent admission of testimony removing 


26. Cal.—Rose v. Southern Trust 
Co., 174 P. 28, 178 C. 580. 

70 C.J. p 355 note 93. 

Introduction or availability of tes¬ 
timony previously given by dece¬ 
dent as removing’ incompetency of 
adverse party see infra § 240. 

27. Kan.—New v. Smith, 145 P. 880, 
94 Kan. 6, Ann.Cas.l917B 362. 

70 C.J. p 355 note 94. 

28. N.C.—Phillips v. Interstate Land 
Co., 94 S.E. 12, 174 N.C. 542. 

29. N.C.—Costen v. McDowell, 12 S. 
E. 432, 107 N.C. 546. 

70 C-J. p 355 note 96. 


30. Wis.—Hilton v. Rahr, 155 N.W. 
116, 161 Wis. 619. 

3L Iowa.—Greenlee v. Mosnat, 111 
N.W. 996, 136 Iowa 639, 14 LILA., 
N.S., 488. 

32. Iowa.—Greenlee v. Mosnat, 111 
N.W. 996, 136 Iowa 639, 14 L.ILA., 
N.S„ 488. 

33. Cal.—McKee v. Lynch, 104 P.2d 
675, 40 C.A2d 216. 

Tenn.— Corpus Juris quoted in Bern¬ 
ard v. Reaves, 178 S.W.2d 224, 227, 
27 Tenn.App. 121. 

70 C.J. p 355 note 2. 

717 


34. Tex.—Chandler v. Welbom, Civ. 
App., 282 SW.2d 940, affirmed. Sup., 
294 S.W.2d 801. 

35. Mo.—Parsons v. Parsons, 45 Mo. 
265. 

38. N.J.—Aikins v. Baker, 133 A. 273, 
99 N.J.Eg. 857. 

37. Fla.—Rich v. Hunter, 185 So. 
141, 135 Fla. 309—Barber v. Barber, 
175 So. 713, 128 Fla, 645. 

N.C.—Mansfield v. Wade, 182 S.E. 
475, 208 N.C. 790. 



§ 239 WITNESSES 

the incompetency where the excluded testimony is 
not reoffered. 38 

While there is authority to the contrary, 33 it has 
been held that the removal of the disqualification to 
testify established at one trial obtains at subsequent 
trials of the same cause, 40 and extends to subsequent 
proceeding's growing out of the dispute at the hear¬ 
ing on which the incompetency was removed. 41 
The incompetency of the witness is not removed by 
the fact that such incompetency was waived in an¬ 
other case between the same parties involving dif¬ 
ferent issues. 42 

A statute allowing parties in interest to testify 
as to any conversation which occurred before the 
death and in the presence of any heir of deceased 
over sixteen years old, provided such heir should 
be present at the trial, will not be construed to 
permit a party to testify when the heir present at 
such conversation has a direct pecuniary interest 
hostile to the estate. 43 Under a statute providing 
that a party is an incompetent witness as to trans¬ 
actions with deceased in a suit against decedent’s 
estate, but is a competent witness in defense of an 
action against him by the estate, plaintiff in an ac¬ 
tion against the estate is not rendered competent 
to testify by reason of the fact that the estate has 
filed a counterclaim against him where no evidence 
has been introduced in support of the counterclaim. 44 
Under some statutes, complainant or petitioner in 
any action or proceeding of an equitable nature is 
a competent witness to disprove so much of defend¬ 
ant’s answer as may be responsive to the allega¬ 
tions contained in the complaint or petition, even 
after the death of defendant. 45 
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Manner of bringing out evidence relied on to 
remove incompetency . In order for the disqualifica¬ 
tion of an interested witness to be removed by rea¬ 
son of the protected party giving or introducing 
testimony as to the matters as to which he is in¬ 
competent, such testimony must be brought out 
voluntarily by the protected party, 46 for an inter¬ 
ested person cannot make his own testimony com¬ 
petent by eliciting on cross-examination of his ad¬ 
versary or his adversary’s witness, evidence as to 
matters outside of the scope of the direct examina¬ 
tion and dealing with the transactions or communica¬ 
tions of decedent. 47 A party cannot render him¬ 
self competent by offering in his own behalf his 
own evidence taken otherwise than as a witness, 43 
or by first calling other persons, who are competent, 
to testify as to the matters concerning which he is 
incompetent 49 Neither can a claimant against a 
decedent’s estate, by voluntarily testifying against 
his own interest as to credits on the claim, render 
himself competent to testify generally. 50 The pro¬ 
tected party does not waive the statute and remove 
the incompetency of a hostile witness by cross-ex¬ 
amining a competent witness produced by the ad¬ 
verse party. 51 

Nature of evidence relied on to remove incompe¬ 
tency. In order that evidence brought out by the 
protected party may qualify an interested witness 
to testify as to matters as to which he would other¬ 
wise be incompetent, such evidence must be adverse 
to the interest of the witness. 52 Furthermore, it 
must be as to conversations and transactions with 
deceased or incompetent, 53 and evidence not con¬ 
cerning such transactions does not effect removal of 


38. N.C.—Cartwright v. Copper¬ 
smith, 24 S.E.2d 246, 222 N.C. 573. 

39. N.Y.—In re Cohen’s Estate, 30 
N.Y.S.2d 409, 177 Misc. 304. 

40. Colo.—Faden v. Midcap’s Estate, 
152 P.2d 682, 112 Colo. 573—Finch 
v. McCrimmon, 67 P.2d 623, 100 
Colo. 315. 

41. Pa.—In re Brown’s Estate, 200 
A. 940, 131 Pa.Super. 463. 

42. Mo.—Causer v. Wilmoth, App., 
142 S.W.2d 777. 

43. Colo.—Norris v. Bradshaw, 18 
P.2d 467, 92 Colo. 34. 

44. Cal.—George v. McManus, 150 
P. 73, 27 C.A. 414. 

45. N.J.—Banning v. Lanning’s 
Adm’r, 17 N.J.Eq. 228. 

70 C.J. p 349 note 43. 

46. Ill.—Johnson v. McKnight, 39 
N.E.2d 700, 313 Ill.App. 260. 

Iowa,— Corpus Juris cited in In re 
Fili’s Estate, 40 N.W.2d 286, 288, 
241 Iowa 61. 


Mo.—State ex rel. State Highway 
Commission v. Jacobs, App., 281 
S.W.2d 597. 

70 C.J. p 367 note 24. 

Decedent’s testimony or deposition 
introduced by adverse party see in¬ 
fra § 240. 

Protected party called as witness by 
adverse party see infra § 242. 

47. Pa.—In re Ray’s Estate, 156 A. 
64, 304 Pa. 421. 

Volkwein v. Volkwein, 22 A.2d 
81, 146 Pa.Super. 265. 

70 C.J. p 367 note 25, p 368 note 33. 

48. Wis.—Maldaner v. Smith, 78 N. 
N.W. 140, 102 Wis. 30. 

49. Vt—McPherson v. Dow, 96 A. 2d 
649, 117 Vt 506. 

70 C.J. p 368 note 31. 

Adverse testimony 

Where witness in action against 
administrator of estate of a dece¬ 
dent answered question on direct 
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examination which was adverse to 
plaintiff, but such witness was pro¬ 
duced by plaintiff and was not 
produced as witness against plaintiff, 
plaintiff was not entitled to meet 
such testimony on direct examina¬ 
tion of plaintiff under provision of 
dead man’s statute prohibiting par¬ 
ty other than administrator from 
testifying in his own favor except 
to meet or explain testimony of wit¬ 
nesses produced against him. 

Vt—McPherson v. Dow, supra. 

50. Pa.—In re Voldemar’s Estate* 
4 Pa.Co. 577. 

51. Wash.—McLean v. Archer, 201 
P.2d 184, 32 Wash.2d 234. 

52. Pa.—Robbins v. Farwell, 44 A 
260, 193 Pa. 37. 

In re Christie’s Estate, 71 Pa. 
Dist. & Co. 209. 

53. Ill.—Bechtel v. Marshall, 112 
N.E. 619, 283 Ill. 486. 

70 C.J. p 366 note 97. 
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the disqualification, 54 nor is the disqualification of a 
particular witness waived by the admission of in¬ 
competent evidence not affecting the issue, 55 or evi¬ 
dence of the protected party concerning unrelated 
transactions had between deceased and other wit¬ 
nesses. 55 It has been held that the introducton in 
evidence of the opinion of a handwriting expert to 
the effect that a writing was not executed by de¬ 
ceased does not remove the disqualification of a 
witness to testify as to its execution by deceased. 57 
Where a statute permits the surviving party to 
contradict or explain the testimony of witnesses 
called in behalf of decedent’s estate, the mere act 
of the executor in placing an indorsement on the 
record does not remove the disability. 58 

Incompetent evidence . Even though the evidence 
introduced by the protected party is incompetent, 
the disqualification is held, in some jurisdictions, to 
be removed, 59 but in others a rule to the contrary 
has been announced. 60 

Time of bringing out evidence relied on to remove 
incompetency . In order to render the witness com¬ 
petent the protected party must have first brought 
out the evidence relied on to remove the incompe¬ 
tency ; 61 and testimony which was incompetent when 
given is not rendered competent by the fact that the 
protected party subsequently brings out matters 
which would remove the incompetency. 52 There 
is, however, authority to the contrary. 68 The com¬ 
petency of a witness testifying as to transactions 
with deceased is not waived by a subsequent deposi¬ 
tion by the protected party. 64 


WITNESSES §§ 239-240 

! § 240. Testimony of Decedent 

As a general rule, the Incompetency of a witness to 
testify as to transactions or communications of a dece¬ 
dent is removed when the testimony of the decedent Is 
Introduced. 

Under some statutes, the fact that one party testi¬ 
fied prior to his death does not render the adverse 
party competent to testify after his death. 65 How¬ 
ever, as a general rule, where the testimony given 
by a person, since deceased, at a former hearing has 
been admitted and read in evidence, a party or per¬ 
son adversely interested is generally competent to 
testify as to the matters to which the evidence so 
produced relates ; 66 and the same is generally true 
where a deposition of decedent is introduced, 67 al¬ 
though the competency of the witness has been de- 
»nied where the controlling statute failed to make an 
exception for such a case. 68 A deposition taken 
at a time when deponent was incompetent to testify 
does not remove the bar; 69 if the deposition is given 
effect as removing the bar, it must also be given 
effect as evidence. 70 Where one who has been 
adjudged incompetent is permitted to testify, the 
opposite party is also a competent witness. 71 

Under some statutes, the mere fact that testi¬ 
mony of decedent has been preserved and is avail¬ 
able to the opposite party is sufficient to render the 
witness competent; 72 but under other statutes this 
is not sufficient, and the witness is incompetent un¬ 
less the former testimony of decedent is actually 
offered in evidence. 73 The fact that both parties 
have testified at a hearing before an auditor, and 
such testimony was received at the trial, has been 
held not to render the surviving party a competent 


54. N.J.—Yuritch v. Yuritch, 51 A. 
2d 901, 139 N.J.Eq. 439. 

70 C.J. p 366 note 98. 

Written instrument 
Fact that instrument constituting 
priest agent or owner was intro¬ 
duced in evidence on cross-examina¬ 
tion of county judge in action by 
owner's administrator against priest 
and others was not a waiver of 
incompetency of priest under the 
Dead Man's Act. 

N.D.—Zeman v. Mikolas ek, 25 N.W. 
2d 272, 75 N.D. 41. 

55. Ky.—Melton's Adm'x v. Mel¬ 
ton's Adm’r, 28 S.W.2d 35, 234 Ky. 
353. 

56. N.Y.—Merchants* Nat. Bank of 
Plattsburgh v. B. Prescott & Son, 
249 N.Y.S. 6, 14, 139 Misc. 603, 
affirmed 257 N.Y.S. 900, 235 App. 
Div. 878, reargument denied 258 
N.Y.S. 1016, 236 App.Div. 764. 

70 C.J. p 366 note 1. 

57. Neb.—In re Parvin's Estate, 270 
N.W. 470, 131 Neb. 853. 


58. Pa.—Steel v. Snyder, 144 A. 
912, 295 Pa 120. 

70 C.J. p 366 note 4. 

59. Wis.—Anderson v. Anderson, 
117 N.W. 801, 136 Wis. 328. 

60. N.Y.-—Griffin v. Train, 85 N.Y.S. 
686, 90 App.Div. 16. 

70 C.J. p 359 note 40. 

61. Ky.—Foley v. Dillon, 105 S.W. 
461, 32 Ky.Lt. 222. 

Pa—Ebert v. Roth, 24 A. 685, 150 
Pa 261. 

62. Iowa— Corpus Juris cited in. In 
re Fili’s Estate, 40 N.W.2d 286, 
288, 241 Iowa 61. 

70 C.J. p 367 note 22. 

63. Neb.—Warnick v. Warniek, 187 
N.W. 51, 107 Neb. 747. 

64. Ky.—Arrington v. Sizemore, 43 
S.W.2d 699, 241 Ky. 171. 

65. N.J.—Beckhaus v. Ladner, 21 A. 
724, 48 N.J.Eg. 152. 

66. Mo.—Major v. McVey, App., 128 
S.W.2d 347. 


Wash.—In re Dougherty's Estate, 
176 P.2d 335, 27 Wash.2d 11. 

70 CLJ. p 365 note 86. 

67. N.Y.—Brown, Harris, Stevens, 
Inc. v. Bauer, 103 N.Y.S.2d 10. 

Ohio.—Goehring v. Dillard, 60 N.R 
2d 704, 145 Ohio St. 41, 158 A.L.R. 
299. 

70 C.J. p 365 note 87. 

68. JELI.—: King v. Patt, 13 ILL 132. 

69. Minn.—Sheehan v. Nelson, 210 
N.W. 284, 168 Minn. 426. 

70. Minn.—Sheehan v. Nelson, su¬ 
pra 

7L Mo.—Stubblefield v. Vodicka's 
Estate, App., 160 S.W.2a 772. 

72. Mo.—Wolfson v. Chelist, App., 
278 S.W.2d 39, affirmed. Sup., 284 
S.W.2d 447—Vigeant v. Fidelity 
Nat. Bank & Trust Co., 188 S.W.2d 
533, 239 Mo.App. 46. 

70 C.J. p 365 note 91. 

73. Colo.—Levy v. Dwight, 20 P. 
12, 12 Colo. 101. 

70 C.J. p 365 note 92. 
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general witness, after the death of the other be¬ 
tween the hearing and the trial. 74 Under a stat¬ 
ute authorizing the survivor to testify on a question 
on which testimony of the other has been taken 
in writing or by a stenographer and used in the sub¬ 
sequent action, the survivor remains incompetent 
if the testimony of deceased is proved in any other 
way. 75 

The rule that the incompetency of witnesses 
hostile to decedent is removed by the introduction 
of decedent’s testimony has been held to be limited 
to personal statements made under oath by de¬ 
ceased 76 and not to apply where unsworn state¬ 
ments of deceased are admitted in evidence. 77 A 
recital in decedent’s will, when introduced in evi¬ 
dence, will not be regarded as testimony of dece¬ 
dent so as to render competent a person interested* 
adversely to decedent. 78 Thus, hostile witnesses 
are not rendered competent by the introduction in 
evidence of a note signed by decedent, 79 a check 
given to a witness by decedent, 80 decedent’s books of 
account, 81 his income tax return, 82 or the return of 
decedent as guardian. 83 

Under a statute providing that, where the account 


97 c.j.s. 

* 

books or other memoranda of a decedent are used 
as evidence on either side, the other party may testi¬ 
fy with respect thereto, the mere handing of a paper 
to a witness to refresh his memory is not a use of 
the paper as evidence so as to render the other par¬ 
ty competent, 84 and a letter of deceased to plain¬ 
tiff reciting her husband’s receipt is not a memoran¬ 
dum justifying the acceptance of plaintiff as a wit¬ 
ness; 85 “other memoranda,” as used in such stat¬ 
ute, means memoranda made by deceased only, and 
does not include receipts given by the adverse par¬ 
ty. 86 However, the introduction in evidence of a 
letter written by deceased has been held to waive 
objections to the testimony of the opposite party 
concerning the same matter. 87 A particular statute 
has been construed to provide that the introduction 
in evidence of a letter written by decedent does not 
remove the incompetency of a witness other than 
the one to whom the letter was addressed. 88 In any 
event, an unsuccessful attempt to introduce in evi¬ 
dence statements of deceased does not waive a wit¬ 
ness incompetency. 89 

Where issues are not precisely the same at second 
trial, the declaration having been amended, the 


74. Mass.—Green v. Gould, 3 Allen 
465. 

75- Vt.—Blair v. Ellsworth, 55 Vt 
415. 

70 C.J. p 365 note 94. 

76. 3ST.Y.—!In re Callister, 47 N.E. 
268, 153 N.Y. 294, 60 Am.S.R. 620. 

Registration certificate 

In action to establish ownership 
of a copyrighted song by assignment 
from heirs of deceased who had 
registered the song, introduction of 
registration certificate in evidence 
did not constitute testimony by de¬ 
ceased that he was the sole author, 
so as to open the door for testimony 
In rebuttal by third party as to 
transactions with deceased showing 
joint ownership. 

TT.S.—Jerry Vogel Music Co. v. For¬ 
ster Music Publisher, C.C.A.N.Y., 
147 F.2d 614, certiorari denied 65 
S.Ct. 1573, 325 U.S. 880, 89 L.Ed. 
1996. 

77. N.J.—Robertson v. Hackensack 
Trust Co., 63 A.2d 615, 1 N.J. 304. 

N.Y.—-In re Callister, 47 N.E. 268, 
153 N.Y. 294, 60 Am.S.R. 620. 

Daily v. Dunn, 16 N.Y.S.2d 597, 
258 App.Div. 933. j 

78- Neb.—Davidson v. Davidson, 96 
N.W. 409, 2 Neb. (Unoff.) 90. 

70 C.J. p 367 note 12. 

79- N.Y.—In re Canister's Estate, 
47 N.E. 268, 153 N.Y. 294, 60 Am.S. 
R. 620. 

80. N.Y.—In re Seigle’s Estate* 45 
N.E.2d 809, 289 N.Y. 300. 

70 C.J. p 367 note 14. 


Explanation of apparent payment 
Where claimant filed claim on a 
note executed by decedent, and exec¬ 
utors to show payment introduced 
in evidence six canceled checks pay¬ 
able to claimant and aggregating 
same amount as face of note, admis¬ 
sion of the checks did not authorize 
claimant to testify as to the pur¬ 
pose for which checks were given on 
ground that statutory prohibition 
against testifying as to personal 
transactions with decedent was re¬ 
moved by admission of checks. 

N.Y.—In re Seigle’s Estate, supra. 
Checks Issued to decedent 

In suit by sister against adminis¬ 
trator of the estate of her deceased 
brother to establish ownership of 
automobile, title to which was in the 
name of the deceased brother, by 
reason of an alleged resulting trust, 
on ground that money was furnished 
by sister, introduction of brother’s 
salary checks did not lift sister's 
disability under dead man's statute 
to testify concerning transaction 
with brother with respect to auto¬ 
mobile. 

Mo.—Dee v. Sutter, App., 222 S.W.2d 
541. 

81. Ala.—Brett v. Dean, 196 So. 
881, 239 Ala. 675. 

N.J.—Johnson v. Hoffman, 80 A.2d 
624, 7 N.J. 123, 26 A.L.R.2d 1001. 

70 C.J. p 367 note 15. 

82. N.Y.—Farmers’ Loan & Trust 
Co. v. Wagstaff, 185 NY.S. 812, 
194 App.Div. 757. 

70 C.J. p 367 note 16. 
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83. S.C.—Owens v. Watts, 24 S.CL 
76. 

84- Me.—Folsom v. Chapman, 59 
Me. 194. 

85. Me.—Bowler v. Merrill, 150 A. 
491, 129 Me. 142. 

86. Me.—Cary v. Herrin, 59 Me. 
361. 

87. Mo.—Galvin v. Knights of Fa¬ 
ther Mathew, 155 S.W. 45, 169 Mo. 
App. 496. 

88. Wis.—Pick Foundry, Inc. v. 
General Door Mfg. Co., 55 N.W.2d 
407, 262 Wis. 311. 

Personal participation. 

In interpreting dead man’s statute, 
forbidding examination of witness 
with respect to any transaction or 
communication “by him personally" 
with a deceased person, the quoted 
word? must be construed to qualify 
words “transaction or communica¬ 
tion” whenever latter words appear 
thereafter in statute, and therefore, 
letter from president of lessee-cor¬ 
poration to president of lessor- 
corporations not being a transaction 
or communication in which lessors* 
president personally participated, of¬ 
fering of such letter would not 
open door so as to make competent 
his testimony as to any conversation 
he had with lessee's president, who 
died prior to unlawful detainer ac¬ 
tion. 

Wis.—Pick Foundry, Inc. v. General 
Door Mfg. Co., supra. 

89. W.Va.—Sperry v. Clark, 13 S.E. 
2d 404, 123 W.Va. 90. 
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fact that a case has been tried in the lifetime of 
deceased who cross-examined the adverse party and 
testified in his own behalf does not render the sur¬ 
vivor competent to testify in a trial after the death 
of decedent and leave the other party to introduce 
the evidence given in the former trial in rebuttal. 90 
Where one subsequently deceased obtained a judg¬ 
ment after having testified, the disqualification of 
the adverse party has been regarded as removed in 
a proceeding to set aside or vacate the judgment. 91 

Testimony of deceased introduced by adverse par¬ 
ty . It has been held that a party adverse to de¬ 
cedent’s estate cannot render himself competent by 
introducing in evidence decedent’s testimony 92 or 
deposition of decedent, 93 or a letter written to him 
by decedent, 94 or by introducing in evidence the 
pleadings of the representative containing state¬ 
ments by decedent. 95 However, there is also au¬ 
thority that the introduction in evidence of dece¬ 
dent’s testimony 96 or deposition 97 by the party ad¬ 
verse to decedent’s estate will remove the incom¬ 
petency of a witness hostile to the estate. 

Testimony by agent of deceased . Under some 
statutes, it is provided that where an agent of 
deceased testifies to a transaction between the agent 
and the opposite party, the opposite party may testify 
concerning the same transaction, 98 but this rule does 
not apply unless the agency is established. 99 The 
rule removing the incompetency of the opposite par¬ 
ty applies regardless of which party to the action 


introduces the agent’s testimony. 1 A statute pro¬ 
hibiting a party from testifying for himself as to 
transactions with a decedent unless an agent of de¬ 
cedent shall have testified against him or is living 
at the time the testimony is offered is not applicable 
to permit one suing for services rendered deceased 
to testify as to requests made by another in the ab¬ 
sence of evidence that the latter was an agent of 
deceased. 2 Under a statute providing that when 
decedent’s agent testifies as to any transaction be¬ 
tween the agent and the opposite party the latter 
may testify as to the same transaction, testimony of 
the agent as to a conversation between deceased 
and the opposite party does not remove the dis¬ 
ability. 3 

§ 241. Testimony Introduced by Protected 
Party 

Although there is some authority to the contrary, it 
is generally held that the incompetency of a hostile wit¬ 
ness is removed where the protected party introduces 
evidence as to transactions or communications of the 
decedent, at least where such testimony is given by an 
interested witness. 

The disqualification of witness to testify as to 
transactions or communications with a decedent, 
matters occurring in decedent’s lifetime, etc., is, as 
a general rule, removed when the adverse pro¬ 
tected party introduces evidence as to such mat¬ 
ters, and in such case the witness may testify as to 
matters concerning which evidence has been so in¬ 
troduced, 4 or deny that the transaction or com- 


90. Mich.—Taylor v. Bunker, 36 N. 
W. 66, 68 Mich. 258. 

91. Ill.—Vancuren v. Vancuren, 109 
N.E.2d 225, 348 IlLApp. 351. 

If this were a new proceeding*, the 
rule would be different; it is not a 
new matter, but merely a further 
hearing of the original case. 

Ill.—Vancuren v. Vancuren, supra. 

92. Me.—Folsom v. Chapman, 59 
Me. 194. 

Requirement that evidence removing 
incompetency be introduced by 
protected party generally see su¬ 
pra § 239. 

Stipulated evidence 
Where a stipulation is entered 
into as to what a certain person’s 
testimony will be, with leave to ei¬ 
ther party to read such stipulation 
on the trial, and the person dies, 
the party producing such agreed evi¬ 
dence on the trial cannot, after 
reading it, testify to personal trans¬ 
actions with deceased. 

N*.T.—Miller v. Adkins, 9 Hun 9. 

93. Pa.—Frasso v. Doyno, 12 Pa. 
Dist. & Co. 792, 43 York Leg.Rec. 
165. 

97 C.J.S.—46 


Wis.—Mclndoe v. Clarke, 15 N.W. 17, 
57 Wis. 165. 

70 C.J. p 368 note 26. 

94. Iowa.—Ross v. Kirkwold, 99 N. 
W. 562, 123 Iowa 668. 

95. D.C.—Janes v. Janes, 278 F. 576, 
51 App.D.C. 267. 

96. Ariz.—Gleeson v. Costello, 138 
P. 544, 15 Ariz. 280. 

Mo.—Major v. McVey, App., 128 S. 
W.2d 347. 

70 C.J. p 368 note 28. 

97. Mo.—Wolf son v. Chelist, 284 S. 
W.2d 447. 

Ohio.—Goehring v. Dillard. 60 N.E. 
2d 704, 145 Ohio St. 41, 158 A.L.R. 
299. 

98. m.—Firke v. McClure, 60 NJL 
2d 220, 389 ILL 543. 

70 C.J. p 360 note 49. 

Testimony available 

The party adverse to decedent is 
competent to testify where the tes¬ 
timony of decedent’s agent is re¬ 
ceivable although he is in fact not 
sworn. 

Minn.—Bigelow v. Ames, 18 Minn. 
471. 

99. U.S.—Burdick v. Powell Bros. 
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Truck Lines, C.CA.I11., 124 F.2d 
694. 

1. III.—Fiske v. McClure, 60 ISLE.2d 
220, 389 I1L 543. 

2. Ky.—Keene’s Ex’i v. Newton, 
232 S.W. 71, 192 Ky. 6. 

3. HI.—Moore v. Botto, 159 Ill.App. 
322. 

4. U.S.—Trounstine v. Bauer, Pogue 
& Co., C.C.A.N.Y., 144 F.2d 379, 
certiorari denied 65 S.Ct- 190, 323 
U.S. 777, 89 L.E& 621. 

In re Falk, D.C.N.Y., 83 FSupp. 
817, affirmed, C.A., Falk v. Levy, 
180 F.2d 562. 

Ala.—Qualls v. Monroe County Bank, 
156 So. 846, 229 Ala. 315. 

Fla.—In re Thompson's Estate, 199 
So. 352, 145 Fla. 42. 

Ind.—Masters v. Stewart, 198 N.E. 
800, 101 In<LApp. 243. 

Kan.—Briscoe v. Reschke, 226 P.2d 
255, 170 Kan. 367. 

Ky.—Wyrick v. Wyrick, 243 S.W.2d 
1004-—Stenger’s Adm’r v. Lock- 
man, 223 S.W.2d 907, 311 Ky. 209— 
Truitt v. Truitt's Adm’r, 162 S.W. 
2d 31, 290 Ky. 632, 140 A.L.R. 1127. 

Neb.—Rose v. Kahler, 38 N.W.2d 
391, 151 Neb. 532. 
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xnunication testified to ever occurred. 5 Under some 
statutes, where a third person who was present 
during a transaction between two parties, one of 
whom has since died, has testified against the sur¬ 
vivor with respect thereto, the incompetency of the 
survivor is removed. 6 

On the other hand, under some statutes, the mere 
introduction of evidence by the protected party as 
to transactions or communications of deceased does 
not remove the incompetency of a hostile witness 7 
where the protected party does not himself testify, 
as discussed infra § 242, the testimony of deceased 
is not introduced, supra § 240, or the hostile witness 
is not called to testify by the protected party, infra 
§ 243, and this rule applies even where the protected 


party presents the testimony of interested witnesses 
as to transactions or communications of deceased. 6 
The fact that a witness who was present at the 
conversation or transaction between deceased and 
the adverse party testifies for the protected party 
does not make the adverse party competent as a 
witness. 9 

Under other statutes, the incompetency of a 
hostile witness is removed where the protected par¬ 
ty presents the testimony of an interested witness 
as to the transactions or communications of de¬ 
ceased, 10 but not where the protected party proves 
such transactions and communications by disinter¬ 
ested witnesses only. 11 In such case, however, while 
he may not testify to the transaction with de- 


NT. Y.—In re Frothingham’s Will, 291 
N.Y.S. 656, 161 Misc. 317. 

Hinman v. Couse, 30 N.Y.S.2d 
388. 

3ST.C.—Sprinkle v. Ponder, 64 S.E.2d 
171, 233 N.C. 312. 

Ohio.—In re Fulk’s Estate, 24 N.E.2d 
1020, 136 Ohio St. 233. 

Okl.—Stallings v. White, 153 P.2d 
813, 194 Okl. 649. 

Pa.—Stevenson v. Titus, 2 A.2d 853, 
332 Pa. 100. 

Utah.—Startin v. Madsen, 237 P.2d 
834, 120 Utah 631—Burk v. Peter, 
202 P.2d 543, 115 Utah 58. 

Wash.—Archer v. Archer Blower & 
Pipe Co., 201 P.2d 191, 32 Washed 
246—Carter v. Curlew Creamery 
Co., 134 P.2d 66, 16 Washed 476. 
Wis.—Jackowska-Peterson v. D, 

Reik & Sons Co., 2 N.W.2d 873, 
240 Wis. 197—In re Flierl’s Estate, 
274 NW. 422, 225 Wis. 493. 

70 C.J. p 357 note 30. 
better of decedent 

Where executor offered deceased’s 
letter to wife in evidence to show 
that wife rejected reconciliation and 
was precluded from electing to take 
share of his estate as in intestacy, 
the executor “waived” statute with 
respect to admissibility of evidence 
concerning personal communications 
between witness and deceased as to 
testimony by wife concerning her al¬ 
leged failure to accept offer of rec¬ 
onciliation. 

N. Y.—In re Boesenberg’s Estate, 39 
N.Y.S. 2d 418, 265 App.Div. 484. 

5 . Ala.—Richards v. Williams, 165 
So. 820, 231 Ala. 450—Qualls v. 
Monroe County Bank, 156 So. 846, 
229 Ala. 315. 

70 C.J. p 358 note 31. 

O. Pa.—Volkwein v. Volk we in, 2 2 A. 
2d 81, 146 Pa.Super. 265. 

Davis v. Przekop, 4 Pa.Dist. & 
Co.2d 128, 56 LackJur. 150. 

Sedlock v. Sedlock, Com.PL, 15 
Cambria 73—Coley v. Collier, Com. 
PL, 59 Dauph.Co. 264—G-iampietro 
v. Long, Com.PL, 41 DeLCo. 413— 


Derry v. Fellger, Com.Pl., 34 Del. 

Co. 568—Fitzmaurice v. Shirk, 

Com.Pl., 20 Erie Co. 255—In re 

Starkey’s Estate, Orph., 48 Lanc.D. 

Rev. 291—In re Beyer’s Estate 

Orph., 55 Montg.Co. 258. 

70 C.J. p 360 note 48. 

7- Ark.—Harris v. Whitworth, 211 

S.W.2d 101, 213 Ark 480. 

Md.—Ortel v. Gettig, 116 A.2d 145, 

207 Md. 594. 

N.H.—Broderick v. Blaisdell, 88 A. 

2d 174, 97 N.H. 338. 

70 C.J. p 358 note 32. 

Testimony of party to contract 

(1) Under statute providing that 
where one of parties to contract is 
dead the other party may not testi¬ 
fy, alleged beneficiary of contract to 
devise and beaueath in consideration 
of services was incompetent to tes¬ 
tify in his suit for specific perform¬ 
ance and his incompetency was not 
waived by introduction of testimony 
by defendants tending to prove that 
no services were rendered. 

Mo.—Rosenberg v. Steiner, 228 S.W. 

2d 806, 360 Mo. 447. 

(2) In suit against executor of 
plaintiffs aunt to establish a trust 
and to recover amount allegedly paid 
over by plaintiff’s deceased grand¬ 
mother to plaintiff’s aunt for plain¬ 
tiff, testimony of plaintife concern¬ 
ing instrument which was allegedly 
written by some one for grand¬ 
mother, and which stated that a 
certain sum was given by grand¬ 
mother to plaintiff’s aunt for plain¬ 
tiff, was inadmissible under statute 
providing that living party is in¬ 
competent to testify in his own 
favor, unless contract in issue was 
originally made with a person who 
is living and competent to testify. 
Mo.—Maguire v. Wander, 193 S.W.2d 

900. 

(3) In action by executrix to re¬ 
cover unpaid attorney fees allegedly 
earned by deceased, defendant failed 
to establish that deceased and an¬ 
other attorney who was a witness I 
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for plaintiff were partners on con¬ 
tract on which account sued on was 
based, so as to render defendant a 
competent witness on all controvert¬ 
ed issues arising out of contract. 
Mo.—Hill v. Johnson, App., 178 S. 
W.2d 801. 

8. Iowa.—In re Custer’s Estate* 295 
N.W. 848, 229 Iowa 1061. 

S.C.—Johnson v. Broome, 179 S.E. 

315, 175 S.C. 385. 

70 C.J. p 359 note 34 [b]. 

Testimony of a personal repre¬ 
sentative not a party to the suit 
and not representing the estate 
therein does not render admissible 
the testimony of a party claiming 
against the estate. 

N.H.—Jordan v. Jordan, 78 A. 1077, 
76 N.H. 20. 

9 . Md.—Ortel v. Gettig, 116 A.2d 
145, 207 Md. 594. 

10. U.S.—Gardner v. Atchison, T. 

6 S. F. Ry. Co., C.A.I11., 226 F.2d 
109. 

Ga.—Sanders v. Sanders, 78 S.E.2d 
785, 210 Ga. 248—Hobbs v. Hous¬ 
ton, 24 S.E.2d 884, 195 Ga. 571. 

Spikes v. Spikes, 79 S.E.2d 21, 
89 Ga.App. 139. 

Ill.—Beebe v. Workman, 82 N.E.2d 
701, 336 Ill. App. 1—Hann v. 

Brooks, 73 N.E.2d 624, 331 Ill.App. 
535—Rouse v. Tomasek, 279 Ill. 
App. 557. 

Tex.—Royall v. Holloway, 299 S.W. 

862, 118 Tex. 1. 

70 C.J. p 359 note 33. 

11 . Ga.—Sanders v. Sanders, 78 S. 
E.2d 785, 210 Ga. 248. 

Ill.—Greenwood v. Commercial Nat. 
Bank of Peoria, 130 N.E.2d 753, 

7 I11.2d 436. 

Mich.—Pence v. Wessels, 30 NW.2d 
834, 320 Mich. 195—Continental 

Assur. Co. v. Friedman, 286 N.W. 
817, 289 Mich. 531—In re Em- 
feldt’s Estate, 282 NW. 235, 286 
Mich. 537—Rock v. Gannon Gro¬ 
cery Co., 224 NW. 752, 246 Mich. 

I 752. 
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ceased, he may impeach the witness by denying that actions or communications of decedent concerning 

such witness was present. 12 which parties or persons in interest adverse to him 

The mere offer of evidence which, if admitted, are ‘"competent, their disqualification is removed 

would remove the disqualification of a witness, does an< * become competent as to any matter con- 

not have such effect where the proffered evidence cerning which the protected party has testified.!* 

is not admitted. 13 The testimony of one who is interested but is not 

a party to the action is not sufficient to invoke this 

§ 242 . Testimony Given by Protected Party ruIe * 15 An interested witness is not rendered com- 

.... ^ A . petent to testify as to transactions with a decedent 

Where the protected party testifies as to transactions J 

or communications of the decedent, the incompetency of merely because the protected party has been a wit- 

hostile witnesses to testify as to such matter is removed. n ess jji fog own behalf, where the protected party 

Where the protected party testifies as to trans- did not testify to any such transactions. 16 Where 


Tex.—Royall v. Holloway, 299 S.W. 
862, 118 Tex. 1. 

Campbell v. La Due, Civ.App. f 
273 S.W.2d 450. 

70 C.J. P 359 note 34. 

Relatives and physician 

In personal injury action by in¬ 
competent's conservator, incompe¬ 
tent's wife and brother and his at¬ 
tending physician did not have di¬ 
rect interest in outcome of action 
within the Evidence Act, and, there¬ 
fore, fact that wife, brother, and 
physician had testified would not 
make defendant a competent wit¬ 
ness. 

Ill.—Citizens Nat. Bank of Decatur 
v. Doran, 122 N.E.2d 450, 3 Ill.App. 
2d 383. 

Dower 

Generally, an inchoate right of 
dower is not sufficient to give one 
an interest in the result of the suit 
within the dead man's statute per¬ 
mitting the opposite party to testi¬ 
fy to the same transaction testified 
to by the interested person. 

Ill.—Greenwood v. Commercial Nat. 
Bank of Peoria, 130 N.E.2d 753, 
7 I11.2d 436. 

12. Ga.—Shippey v. Carpenter, 135 
S.E. 220, 36 Ga.App. 61. 

Mich.—Continental Assur. Co. v. 
Friedman, 286 NW. 817, 289 Mich. 
531, overruling In re Einfeldt's 
Estate, 282 N.W. 235, 286 Mich. 
537. 

13. Ky.—McNeill's Adm’x v. Riley, 
75 S.W.2d 1068, 256 Ky. 170. 

14. U.S.—Jerry Vogel Music Co. v. 
Forster Music Publisher, C.C.A. 
N.Y., 147 F.2d 614, certiorari de¬ 
nied 65 S.Ct. 1573, 325 U.S. 880, 
89 L.Ed. 1996—Dellefield v. Block- 
del Realty Co., C.C.A.N.Y., 128 F. 
2d 85. 

Olive v. Turner, D.C.Okl., 120 
F.Supp. 478—Zamberletti v. Zam- 
berletti, D.C.Ohio, 105 F.Supp. 873. 
Ala.—Brett v. Dean, 196 So. 881, 239 
Ala. 675. 

Fla.—Mayer v. Mayer, 54 So.2d 105— 
Marcus v. Hull, 195 So. 170, 142 
Fla. 306—Rich v. Hunter, 185 So. 
141, 135 Fla. 309. 

Ill.—Newman v. Youngblood, 69 N. 


E.2d 309, 394 Ill. 617—Johnson v. 
Lane, 15 N.E.2d 710, 369 III. 135— 
Geiger v. Merle, 196 N.E. 497, 360 
III. 497, certiorari denied 56 S.Ct. 
154, 296 U.S. 630, 80 L.Ed. 44S. 

Johnson v. McKnight, 39 N.E. 2d 
700, 313 Ill.App. 260. 

Iowa.—In re Custer's Estate, 295 N. 

W. 848, 229 Iowa 1061. 

Ky.—Stenger's Adm’r v. Lockman, 
223 S.W. 2d 907, 311 Ky. 209— 

Taylor v. Martin, 168 SW.2d 8, 
292 Ky. 780—Dills v. Scroggin’s 
Ex'x, 65 S.W.2d 464, 251 Ky. 452. 
Mich.—Tackaberry v. Monteith, 295 
NW. 236, 295 Mich. 487. 

N.J.—Clayton v. Clayton, 17 A. 2d 
496, 125 N.J.Law 537, affirmed 23 
A.2d 560, 127 N.J.Law 605—Pon- 
tery v. Peters, 194 A. ISO, 118 N.J. 
Law 581. 

Yuritch v. Yuritch, 51 A.2d 901, 
139 N.J.Eq. 439. 

Wilson v. Wilson, 181 A. 257, 14 
N.J.Misc. 33. 

N.Y.—Wallace v. First Trust Co. of 
Albany, 295 N.Y.S. 769, 251 App. 
Div. 253. 

In re Christie's Estate, 4 N.Y.S. 
2d 484, 167 Misc. 484—In re Brad¬ 
ford’s Estate, 300 N.Y.S. 92, 165 
Misc. 520. 

N.C.—Batten v. Aycock, 29 S.E2d 
739, 224 N.C. 225. 

Okl.—Appeal of Warwick’s Estate, 
291 P.2d 346—Barry v. Hubbard, 
155 P.2d 512, 195 Okl. 112. 

Utah.—Startin v. Madsen, 237 P.2d 
834, 120 Utah 631—Garner v. 

Thomas, 75 P.2d 168, 94 Utah 287, 
rehearing denied 78 P.2d 529, 94 
Utah 295. 

Wash.—Johnson v. Medina Improve¬ 
ment Club, 116 P.2d 272, 10 Wash. 
2d 44. 

W.Va.—Jordan v. Cousins, 37 S.E.2d 
890, 128 W.Va. 648—Smith v. Pew, 
183 S.E. 53, 116 W.Va. 734. 

70 C.J. p 360 note 52. 

Purpose of the dead man’s statute 

is to prevent a person from testify¬ 
ing to transactions and communica¬ 
tions had with a deceased person to 
the prejudice of his legal representa¬ 
tives or heirs when the voice of 
decedent is silent, but the rule has j 
no application where legal represent- I 
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ative or heir claims to be a party 
to transaction or communication in¬ 
volved and takes the lead in testify¬ 
ing with respect to the transaction 
or communication. 

Okl.—Barry v. Hubbard, 155 P.2d 
512, 195 Okl. 112. 

Where a corporation Is the pro¬ 
tected party, the testimony of an 
officer of the corporation is not the 
testimony of the protected party 
within the rule. 

N.Y.—Farmers' Loan & Trust Co. v. 
Wagstaff, 185 N.Y.S. 812, 194 App. 
Div. 757. 

15. Iowa—In re Custer’s Estate, 
295 NW. 848, 229 Iowa 1061. 

N.H.—Broderick v. Blaisdell, 88 A.2d 
174, 97 N.H. 338. 

Sole beneficiary 

In suit to recover money alleged 
to have been lent deceased, testi¬ 
mony of sole beneficiary under will 
of deceased as to her knowledge of 
facts involved in suit did not render 
competent the otherwise incompe¬ 
tent testimony of lender as to fact 
of lender’s giving money to de¬ 
ceased, since sole beneficiary was 
not party to action within statute 
which excludes testimony only when 
one of designated parties is a party 
to the action. 

S.C.—Johnson v. Broome^ 179 S.E. 

315, 175 S.C. 385. 

Wife of party 

Where there was no testimony 
that wife of defendant administra¬ 
tor in actions for services allegedly 
rendered for defendant's intestate 
was closely interested in legal sense, 
although defendant was sole heir of 
intestate, administrator by offering 
testimony of his wife with respect 
to facts which purportedly occurred 
in lifetime of intestate did not elect 
to testify so as to entitle plaintiffs 
under dead man's statute to testify 
in their own behalf concerning 
events as to which intestate might 
have testified if living. 

N.H.—Broderick v. Blaisdell, 88 A-2d 
174, 97 N.H 338. 

16. Iowa.—Corpus Juris quoted iu 
Thorne v. Reiser, 60 N.W.2d 784, 
788, 245 Iowa 123. 
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the proffered testimony of the protected party is 
rejected, the incompetency of a hostile witness is 
not removed. 17 The introduction or identification 
of account books of deceased by an executor or ad¬ 
ministrator is not an election on his part to testify 
within a statute prohibiting testimony as to trans¬ 
actions with a decedent unless the administrator 
elects so to testify. 18 It has been held that where 
the representative of a decedent gives merely nega¬ 
tive testimony as to a transaction, as that it did not 
occur to his knowledge, the other party is not there¬ 
by authorized to testify as to the fact of such trans¬ 
action and its character. 19 The mere fact that a 
deposition was given by the protected party without 
filing thereof makes a witness competent to testify 
with respect to transactions with deceased. 20 An in¬ 
competent party not in the class as to which the in¬ 
competency is removed by such adverse testimony 
remains incompetent. 21 A party who offers him¬ 
self as a witness cannot contend that he is incom¬ 
petent. 22 

In accordance with the general rule, discussed 
supra § 239, that the evidence relied on to remove 
a witness's incompetency must be introduced by the 
protected party, one adverse to the protected party 
cannot remove his own incompetency by calling the 


protected party as a witness, 23 or by taking his 
deposition. 24 Under a statute which bars the testi¬ 
mony of other parties as to transactions with dece¬ 
dent, unless decedent's representative testifies in his 
own behalf, the other parties may call the representa¬ 
tive to testify as to transactions with decedent; 25 
but the representative's testimony when given under 
such circumstances does not remove the incompe¬ 
tency of the other parties. 26 According to some au¬ 
thorities, where the protected party testifies as to 
transactions or communications of decedent, hostile 
witnesses may then testify as to all transactions 
and communications of decedent which are relevant 
to the issues; 27 but there is also authority that 
the hostile witness's incompetency is only partially 
removed and that he may testify only with respect 
to the transaction as to which the protected party 
testified. 28 

§ 243. Testimony Adduced on Examination 
of Interested Witness by Protected 
Party 

The disqualification of an Interested witness to tes¬ 
tify in his own behalf Is removed Where he is called by 
the protected party and interrogated as to his communi¬ 
cations or transactions with the decedent. 

Where an interested witness is called by the pro- 


Neb.—Nelson v. Janssen, 14 N.W.2d 
662, 144 Neb. 811. 

Wash.—Boettcher v. Busse, 277 P.2d 
368, 45 Wash.2d 579, 49 A.L.R.2d 
191. 

70 C.J. p 361 note 53. 

Evidence as to finding of document 

(1) Executrix.* testimony as to 
finding of note on which she sued in 
safe deposit box of her testator 
after his death, and of her later re¬ 
quest for payment thereof, and re¬ 
ception of note in evidence^ did not 
constitute testimony as to "trans¬ 
action** with her testator, so as to 
open door for defendants* testimony 
as to transactions with, and state¬ 
ments by, testator. 

N.J.—Pontery v. Peters, 194 A- 180, 
118 N.J.Law 581. 

(2) Testimony of decedent’s sister 
as to decedent’s delivery to her of 
stock certificates claimed by her as 
gift inter vivos held not rendered 
competent by decedent's widow's 
previous testimony as to how, when, 
and where she found certificates aft¬ 
er decedent's death. 

Ky.—Biehl v. Biehl’s Adm'x, 93 S.W. 
2d 836, 263 Ky. 710. 

17. Ky.—Goodall v. Warden's 
Adm'r, 133 S.W.2d 944, 280 Ky. 
632. 

18. N.J.—Johnson v. Hoffman, 80 
A.2d 624, 7 N.J. 123, 26 A.L.R*2d 
1001 . 

76 C.J. p 366 note 3. 


19. Iowa.—In re Edwards, 10 N.W. 
793, 58 Iowa 431. 

20. Ky.—Arrington v. Sizemore, 43 
S.W.2d 699, 241 Ky. 171. 

21. Me.—Hahn v. Dean, 82 A. 204, 
108 Me. 555. 

70 C.J. p 361 note 54. 

22. Ohio.—Westrick v. Unterbrink, 
105 N.E.2d 885, 90 Ohio App. 283. 

23. Ill*—Johnson v. McKnight, 39 
N.E.2d 700, 313 Ill.App. 260. 

Cross-examination 

Where, in an action against an ex¬ 
ecutrix for the price of goods fur¬ 
nished her testator, plaintiff called 
defendant as a witness, and exam¬ 
ined her as to the testator’s condition 
at the time of the alleged transac¬ 
tion, whereupon she was cross-exam¬ 
ined by her own counsel as to the 
testator’s condition, such cross-ex¬ 
amination did not render plaintiff 
competent to testify as to the trans¬ 
action with decedent. 

N.Y.—Herrington v. Winn, 14 N.Y.S. 
612, 60 Hun 235, 20 N.Y.Civ.Proc. 
326. 

24. Mo.—State ex reL State High¬ 
way Commission v. Jacobs, App., 
281 S.W.2d 597. 

25. N.J.—Lindner v. First Nat. Bank 
& Trust Co. of Montclair, 76 A.2d 
49, 9 N.J.Super. 569. 

26. N.J.—Lindner v. First Nat. Bank 
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& Trust Co. of Montclair, 76 A.2d 
49, 9 N.J.Super. 569. 

Yuritch v. Yuritch, 51 A. 2d 901, 
139 N.J.Eq. 439. 

27. N.J.—Clayton v. Clayton, 17 A. 
2d 496, 125 N.J.Law 537, affirmed 
23 A.2d 560, 127 N.J.Law 605. 

Matters as to which disqualification 
is removed generally see infra S 
244. 

28. U.S.—Barth el v. Stamm, C.CA, 
Ga., 145 F.2d 487, certiorari denied 
65 S.Ct. 1026, 324 U.S. 878, 89 L. 
Ed. 1430. 

Iowa.—Thorne v. Reiser, 60 N.W*2d 
784, 245 Iowa 123. 

Ky.—Goodall v. Warden's Adm’r, 133 
S.W.2d 944, 280 Ky. 632. 

N.Y.—In re Christie's Estate, 4 N. 

Y.S.2d 484, 167 Misc. 484. 

S.C.—Barber v. Industrial Life & 
Health Ins. Co., 200 S.E. 102, 189 
S.C. 108. 

Utah.—Burk v. Peter, 202 P.2d 543, 
115 Utah 58. 

Independent transactions 

Where representative of deceased 
testifies to certain transaction be¬ 
tween deceased and adversary, door 
is opened only to such transaction 
and not to other independent trans¬ 
actions so as to make adversary com¬ 
petent to testify thereto under the 
dead man's statute. 

N.C.—Batten v. Aycock, 29 SJE.2d 739, 
224 N.C. 225. 
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tected party and interrogated as to transactions or 
communications with decedent or other matters as 
to which he is incompetent in his own behalf, his 
disqualification is removed and he becomes compe¬ 
tent to testify in his own behalf as to matters con¬ 
cerning which he has been so interrogated; 29 and 
a witness who, after testifying in his own behalf, 


is interrogated by the protected party on cross- 
examination as to matters as to which he did not 
testify and concerning which he would have been 
incompetent to testify on the direct examination, he 
becomes competent to testify in his own behalf as 
to such matters. 30 The rule is not applicable where 
the cross-examiner is seeking to keep out incom- 


29. U.S.—Rash v. Peoples Deposit 
Bank & Trust Co., C.AKy„ 192 F. 
2d 470, certiorari denied 72 S.Ct 
639, 343 U.S. 909, 96 LuEd. 1326— 
Rehm v. Interstate Motor Freight 
System, C.C.A.Mich., 133 F.2d 154 
—Cleveland Clinic Foundation v. 
Humphrys, C.C.A.Ohio, 97 F.2d 
849, 121 A.L.R. 163, certiorari de¬ 
nied 59 S.Ct 93, 305 U.S. 628, 83 
L.Ed. 403. 

Cal.—Moul v. McVey, 121 P.2d 83, 49 
C.A.2d 101. 

Colo.—Ofstad v. Sarconi, 285 P.2d 
828, 131 Colo. 541—Finch v. Mc- 
Crimmon, 67 P.2d 623, 100 Colo. 
315. 

Fla.—Herring v. Eiland, 81 So. 2d 
645—Embrey v. Southern Gas & 
Elec. Corp., 63 So.2d 258. 

Jll.—Perkins v. Brown, 81 N.E.2d 
207, 400 Ill. 490. 

In re Magill's Estate, 63 N.E.2d 
634, 327 Ill.App. 212—In re Kesh- 
ner’s Estate, 26 N.E.2d 529, 304 Ill. 
App. 640, reversed on other grounds 
Keshner v. Keshner, 33 N.E.2d 877, 
376 Ill. 354—Combs v. Younge, 281 
Ill.App. 339. 

Ind.—Oleska v. Kotur, 48 N.E.2d 88, 
113 IncLApp. 428. 

Kan.—McKay v. Parker, 271 P.2d 245, 
176 Kan. 526. 

Ky.—Proffitt v. Hardigree, 209 S.W. 
2d 496, 306 Ky. 843—Rusch v. 
Roehr, 172 S.W.2d 205, 294 Ky. 
511—Smith v. Gilligan’s Adm’r, 
124 S.W.2d 798, 276 Ky. 533—Bell’s 
Ex’r v. Lawrence, 114 S.W.2d 517, 
272 Ky. 439—Guthrie v. Foster, 76 
S.W.2d 927, 256 Ky. 753. 

Mich.—Morris v. Fulcher, 66 N.W. 2d 
262, 340 Mich. 691—Fowler v. Ham¬ 
ilton Moving & Storage Co., 37 N. 
W.2d 649, 324 Mich. 614—McTag- 
gart v. Kurys, 29 N.W.2d 114, 318 
Mich. 627—Meyers v. Ermolik, 3 
N.W.2d 276, 301 Mich. 284—De¬ 
troit Trust Co. v. Struggles, 286 N. 
W. 844, 289 Mich. 595—Hayes v. 
Skeman, 257 N.W. 866, 269 Mich. 
473. 

Miss.—Fant v. Fant, 162 So. 159, 173 
Miss. 472. 

Mo.—Ashley v. Williams, 281 S.W.2d 
875—Wilcox v. Coons, 241 S.W.2d 
907, 362 Mo. 381. 

-N.Y.—In re McGrath’s Will, 59 N. 
Y.S.2d 854, 270 App.Div. 814. 

In re Muller's Estate, 49 N.Y.S. 
2d 767, 183 Misc. 957—In re Sei- 
gle’s Estate, 31 N.Y.S.2d 623, 177 
Misc. 642, affirmed 34 N.Y.S.2d 489, 
.264 App.Div. 76, reversed on other 


grounds 45 N.E.2d 809, 289 N.Y. 
300. 

In re Garland’s Will, 97 N.Y.S.2d 
442—In re Nettle’s Estate, 91 N.Y. 
S.2d 255, affirmed 94 N.Y.S.2d 704, 
276 App.Div. 929. 

Ohio.—Johnson v. Dumech, App., 82 
N.E.2d 297—Severns v. Boylan, 60 
N.E.2d 521, 75 Ohio App. 15—Bor- 
gerding v. Ginocchio, 43 N.E.2d 
308, 69 Ohio App. 231. 

Okl.—Gaines Bros. Co. v. Gaines, 56 
P.2d 869, 176 Okl. 576. 

Pa.—In re Purman’s Estate, 5 A-2d 
906, 334 Pa. 238—Gallagher v. Ho¬ 
gan, 199 A_ 168, 330 Pa. 545—Wea¬ 
ver v. Welsh, 191 A. 3, 325 Pa. 571. 

Thomas v. Bache, 38 A. 2d 551, 
155 Pa.Super. 224, reversed on oth¬ 
er grounds 40 A.2d 495, 351 Pa, 220. 

In re Ickler’s Estate, Orph., 34 
Del.Co. 538—Hughes v. West, Com. 
PL, 44 Lack.Jur. 249—In re Waltz’ 
Estate, Orph., 2 Lycoming 200— 
In re Rosenzweig’s Estate, Orph., 
55 York Leg.Rec. 125. 

Tenn.—Carman v. Huff, 227 S.W.2d 
780, 32 Tenn.App. 687—Ledford v. 
Lee, 200 S.W.2d 393, 29 Tenn.App. 
660. 

Tex.—Varnell v. Gleich, Civ.App., 274 
S.W.2d 896—Pruett v. First Nat. 
Bank of Temple, Civ.App., 175 S. 
W.2d 668—Barlow v. Barlow, Civ. 
App., 139 S.W. 2d 139—Adam v. 
Adam, Civ.App., 127 S.W.2d 1001— 
Hearon v. Jackson, Civ.App., 109 
S.W.2d 230, error dismissed—Rami¬ 
rez v. Vela, Civ.App., 102 S.W.2d 
447, error dismissed. 

Vt—Jeffords v. Poor, 65 A.2d 605, 
115 Vt. 147. 

Wash.—Johnson v. Peterson, 264 P. 
2d 237, 43 Washed 816—Carter v. 
Curlew Creamery Co., 134 P.2d 66, 
16 Wash.2d 476. 

70 C.J. p 361 note 60. 

Competency of witness to testify as 
to matters as to which his adver¬ 
sary interrogates him see supra § 
235. 

Rule relating to caning an adver¬ 
sary for examination, has no applica¬ 
tion to the statute which inhibits the 
testimony of transactions with a de¬ 
cedent unless called for by the person 
for whose benefit the statute was en¬ 
acted. 

Tex.—Pruett v. First Nat Bank of 
Temple, Civ.App., 175 S.W.2d 658. 

30. U.S.—Cleveland Clinic Founda¬ 
tion v. Humphrys, CXCJLOhio, 97 

725 


F.2d 849, 121 A.L.R. 163, certiorari 
denied 59 S.Ct 93, 305 U.S. 628, 83 
L.Ed. 403, 

Ark.—Harris v. Harris, 286 S.W.2d 
849—Bradford v. Reid, 149 S.W.2d 
51, 202 Ark. 108. 

Cal.—Warren v. Nair, 227 P.2d 515, 
102 C.A.2d 298—Lucy v. Lucy, 71 
P.2d 949, 22 C.A.23 629—Cahill v. 
Goecke, 51 P.2d 905, 10 C.A.2d 279 
—Stankey v. Palmer, 44 P.2d 382, 
6 C.A.2d 215. 

Colo.—Stender v. Cunningham, 225 P. 
2d 52, 123 Colo. 5. 

Fla.—In re Colson's Estate, 72 So. 2d 
57—Lambrose v. Topham, 55 So.2d 
557—In re Thompson's Estate, 199 
So. 352, 145 Fla. 42. 

Iowa.—Meredith v. Cockshoot, 16 N. 
W.2d 221, 235 Iowa 213—Shoberg v. 
Rock, 298 N.W. 834, 230 Iowa 832 
—In re Morgan’s Estate, 281 N.W. 
346, 225 Iowa 746. 

Ky.—Fresh v. Dunakin, 206 S.W.2d 
203, 306 Ky. 87—Nolty v. Fultz, 
125 S.W.2d 749, 277 Ky. 49—Mel¬ 
ton v. Sparks, 92 S.W.2d 737, 263 
Ky. 591. 

Md.—Heil v. Zahn, 51 A.2d 174, 187 
Md. 603. 

Mich.—Fowler v. Hamilton Moving & 
Storage Co., 37 N.W.2d 649, 324 
Mich. 614—La Londe v. Roman 
Standard Life Ins. Co., 257 N.W. 
834, 269 Mich. 330. 

Mo.—Pike v. Menz, 218 S.W.2d 575, 
358 Mo. 1035. 

N.Y.—In re Van Muffling*s Estate, 
277 N.Y.S. 584, 154 Misc. 300. 

Okl.—Jent v. Brown, 280 P.2d 1005 
—Trent v. Trent 270 P.2d 953— 
McCoy v. Burr, 265 P.2d 719. 

Pa.—In re Gerlach's Estate, 72 A.2d 
271, 364 Pa. 207, 16 A.L.R.2d 1397 
—In re Hughes’ Estate, 179 A. 577, 
319 Pa. 321. 

In re Vermeulen’s Estate, 57 A. 
2d 915, 162 Pa.Super. 405. 

S.C.—Brevard v. Fortune, 69 S.E.2d 
355, 221 S.C. 117. 

Tenn.—Carman v. Huff, 227 S.W.2d 
780, 32 Tenn.App. 687. 

Tex.—Burnett v. Amicable Life Ins. 
Co., Civ.App., 195 S.W.2d 237, er¬ 
ror refused no reversible error— 
Bethel v. Yearwood, CivA.pp., 142 
S.W.2d 927, error dismissed, judg¬ 
ment correct—Matthews v. McLen, 
Civ.App., 131 S.W.2d 24—Adam v. 
Adam, Civ.App., 127 S.W.2d 1001- 
Emery v. Emery, Civ.App., 75 S. 
W.2d 725, error dismissed. 

70 C.J. p 362 note 61, p 373 note 83. 
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petent testimony and not to use the disqualified wit- the interrogation of the witness by the protected 

ness. 81 Thus, the incompetency of a witness is not party does not remove the incompetency of the 

waived by a preliminary examination conducted by witness where the interrogation does not call for 

the protected party to establish the witness’s incom- evidence of a transaction with decedent. 36 The 

petency. 32 A question on cross-examination relat- calling to testify by one opposed in interest is not 

ing to a matter occurring after death does not render sufficient to remove the disqualification where an- 

evidence concerning a transaction with deceased other opposed in interest objects. 37 

competent. 33 An answer not responsive to a ques¬ 
tion asked on cross-examination does not open the The mere fact that an interested witness has been 
door to the witness to explain the matter thus in- called and examined by his adversary or has been 

competently brought out by such answer, 34 nor is cross-examined after testifying in his own behalf 

the witness rendered competent where the question does not render him competent to testify as to 

relied on to remove the incompetency is within matters concerning which his adversary did not 

the limits of the direct examination. 35 In any event, interrogate him, 38 but where he has been questioned 


Statute does not restrict cross-ex- 
axnlnatiozi 

Dead man's statute does not place 
any limitation on the legitimate 
scope of cross-examination, as dis¬ 
tinguished from the situation where 
a party is called to testify on his 
own behalf on direct examination. 
Fla.—Embrey v. Southern Gas & 
Elec. Corp., 63 So.2d 258. 

31. Kan.—Randall v. Randall, 166 P. 
516, 101 Kan. 341. 

32. Okl.—Harts ell v. Davis, 53 P.2d 
261, 175 Okl. 446, followed in 53 
P.2d 264, 175 Okl. 446. 

Status as agent 

Where partner brought action 
against estate of deceased partner 
for accounting, right to object to 
testimony of agent of surviving part¬ 
ner concerning matters equally with¬ 
in knowledge of deceased partner was 
not waived by preliminary questions 
designed to determine status of wit¬ 
ness as agent. 

Mich.—Kelso v. Coburn, 53 N.W.2d 
686, 334 Mich. 43. 

33. Iowa.—Ross v. Ross, 117 N.W. 
1105, 140 Iowa 61. 

70 C.J. p 352 note 65. 

34. . N.Y.—Ballou v. Ballou, 78 N.Y. 
325. 

Wernet v. Karutz, 124 N.Y.S. 
1041, 140 App.Div. 114. 

70 C.J. p 368 note 34. 

35. Cal.—Lucy v. Lucy, 71 P.2d 949, 
22 C.A.2d 629. 

70 C.J. p 363 note 63. 
Cross-examination of witness after 
objection to his competency over¬ 
ruled as waiver of objection see 
infra § 248. 

36. Cal.—-Warren v. Nair, 227 P.2d 
515, 102 C.A.2d 298. 

Fla.—Home Ins. Co. of New York 
v. Handley, 162 So. 516, 120 Fla. 
226. 

Ill.—Hann v. Brooks, 73 N.E.2d 624, 
331 Ill.App. 535—In re Breen's Es¬ 
tate, 70 N.E.2d 90, 329 Ill.App. 650 
—Continental Illinois Nat. Bank & 
Trust Co. of Chicago v. Cardwell, 4 
N.E.2d 770, 287 IlLApp. 227. 


Iowa.—Shaw v. Duro, 14 N.W.2d 241, 
234 Iowa 778. 

Kan.—McKay v. Parker, 271 P.2d 245, 
176 Kan. 526. 

N.Y.—In re West, 300 N.Y.S. 146, 
252 App.Div. 919. 

In re Garland’s Will, 97 N.Y.S. 
2d 442. 

Tex.—Varnell v. Gleich, Civ.App., 274 
S.W.2d 896—Anglin v. Cisco Mort¬ 
gage Loan Co., Civ.App., 118 S.W.2d 
817, reversed on other grounds 141 
S.W.2d 935, 135 Tex. 188. 

70 C.J. p 363 note 64. 

Identification of writing 

(1) Counsel for defendant execu¬ 
tor, in asking plaintiff to identify 
letter written by plaintiff to de¬ 
ceased, did not waive statute so as 
to permit plaintiff to explain letter 
by testifying with respect to oral 
transactions had with deceased. 

Kan.—Wooster v. National Bank of 
America, 32 P.2d 235, 139 Kan. 

429. 

| (2) Where owner of homestead, 

who was indebted to bank, conveyed 
[ homestead to son, son’s notes there¬ 
for were indorsed by owner to bank 
to pay owner’s debts, and bank trans¬ 
ferred notes to mortgage company 
without indorsement, in action on 
notes by mortgage company against 
son, mortgage company, calling son 
as witness to identify letters writ¬ 
ten by son to mortgage company, did 
not waive statutory disqualification 
of son to give testimony concerning 
statements made by deceased owner 
of homestead. 

Tex.—Anglin v. Cisco Mortgage Loan 
Co., Civ.App., 118 S.W.2d 817, re¬ 
versed on other grounds 141 S.W.2d 
935, 135 Tex. 188. 

Identification, of signature 

Where creditors claimed that notes 
signed by decedent and administra¬ 
tor were signed by administrator as 
comaker and administrator claimed 
to be an accommodation maker, cred¬ 
itors' cross-examination of adminis¬ 
trator when called as an adverse wit¬ 
ness seeking merely to identify the 
administrator's signature on the 
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notes did not relate to a matter oc¬ 
curring before decedent’s death so as 
to waive provisions of the dead man's 
statute and permit administrator to 
introduce all evidence in connection 
with the execution of the notes. 

Ohio.—Pfister v. Walter, 82 N.E.2d 
768, 83 Ohio App. 156. 

Authenticity of writing 

Examination by defendant admin¬ 
istrator of plaintiff’s husband as to 
authenticity of document purported¬ 
ly signed by husband discharging ac¬ 
count owed to plaintiff's husband by 
his father did not waive provisions 
of dead man’s statute. 

Cal.—Coffer v. Lightford, 276 P.2d 
618, 129 C.A.2d 191. 

37. Ala.—Anthony v. Sturdivant, 50 
So. 1028, 163 Ala. 530. 

Tex.—Corpus Juris cited in Ball v. 
Parks, Civ.App., 278 S.W.2d 189,. 
194, error dismissed—Firestone v. 
Sims, Civ.App., 174 S.W.2d 279, er¬ 
ror refused. 

3a Ill.—Perkins v. Brown, 81 N.E. 
2d 207, 400 Ill. 490. 

In re Breen’s Estate, 70 N.E.2d 
90, 329 Ill.App. 650—Washington 
v. Peterson, 49 N.E.2d 883, 320 Ill. 
App. 140—In re Halaska’s Estate, 
30 N.E.2d 119, 307 Ill.App. 176- 
Combs v. Younge, 281 IlLApp. 339. 
Ky.—Kentucky-Tennessee Light & 
Power Co. v. Moats, 162 S.W.2d 5 26*. 
290 Ky. 690—Stone’s Adm'rs v. 
Woolbright, 118 S.W.2d 746, 274 Ky. 
372—Nolty’s Adm’r v. Fultz, 88 S- 
W.2d 35, 261 Ky. 516. 

Mich.—Detroit Trust Co. v. Strug¬ 
gles, 286 N.W. 844, 289 Mich. 595. 
Neb.—Wilkins v. Skoglund, 256 N.W- 
31, 127 Neb. 589. 

N.Y.—In re McGrath's Will, 59 N.Y- 
S.2d 854, 270 App.Div. 814. 

In re Heimann's Estate, 69 N.Y.S. 
2d 578, affirmed 79 N.Y.S.2d 886, 273 
App.Div. 1013. 

Tex.—Texas State Bank & Trust Co. 
v. St. John, Civ.App., 103 S.W.2<L’ 
1104, error dismissed. 

70 C.J. p 364 note 76. 

Matters as to which disqualification- 
is removed generally see infra i: 
244. 
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as to part of a transaction, he is entitled to testify 
as to all of the facts of the transaction. 39 The 
calling of the disqualified witness by the protected 
party to prove deceased's handwriting or signature 
does not qualify the witness for any other pur¬ 
pose. 40 However, it has been held that one called 
as a witness by the protected party becomes com¬ 
petent for all purposes. 41 

Calling by mere nominal party. In an action in 
which the administrator was joined as a defendant, 
merely as a nominal party, to enable the court to 
direct as to distribution, the administrator, by calling 
an otherwise incompetent witness, did not waive the 
incompetency, the testimony being inadmissible as 
against the real parties in interest. 42 

Persons other than witness called . Where the rep¬ 
resentative of a decedent calls or examines an ad¬ 
verse party as a witness, he removes the incompe¬ 
tency of such party only, and, according to one 
view, the spouse of such party, if incompetent under 
the statute, remains so; 43 but a different view has 
been taken. 44 The fact that the representative of 
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decedent has called or examined an adverse party 
does not, in some jurisdictions, render a coparty of 
the latter competent in his own behalf; 45 but else¬ 
where the rule is otherwise, 46 and it has been held 
that, where decedent’s representative instituted ar¬ 
bitration proceedings against joint obligors calling 
one to testify as to a transaction with deceased, this 
enabled the coobligors to testify in their behalf; 47 
but where the one called by the representative died 
before the arbitrator’s award, which was refused, 
and the case appealed to court, the death of the 
obligor vitiated the removal of disqualification and 
the other obligors could not testify as to the trans¬ 
action in question at the ensuing trial. 48 

Prior testimony or deposition of witness. The in¬ 
competency of a witness is removed when the pro¬ 
tected party puts in evidence the witness’s testi¬ 
mony at another trial or hearing. 49 It has been 
held that the protected party does not remove the 
incompetency of a hostile witness by putting in evi¬ 
dence as bearing on the question of res judicata 
the referee’s report in a prior litigation between 


All facts pertinent to matters devel¬ 
oped 

Where incompetency imposed on 
-witness by dead man's statute is 
waived by calling witness, it is waiv¬ 
ed as to all facts pertinent to the 
matters developed from the witness 
by the party for whose benefit the 
statute was enacted. 

Wash.—Johnson v. Peterson, 264 P.2d 

237, 43 Wash.2d 816. 

Witness not competent for all pur¬ 
poses 

Although one suing or defending as 
administrator calls the adverse par¬ 
ty as a witness, such party does not 
become a competent witness for all 
-purposes or on all issues by reason 
thereof; his disqualification as a 
witness being removed only to the 
. extent that he may testify in his 
own behalf concerning the subject- 
matter about which he was examined 
by the administrator. 

Ill.—Combs v. Younge, 281 Ill. App. 

339. 

-Question as to statement in deposi¬ 
tion 

In action by pedestrian against ex- 
. ecutrix of deceased motorist for in- 
_ juries sustained when struck by au¬ 
tomobile driven by motorist, act of 
executrix’ attorney in calling pedes¬ 
trian, who was disqualified to testify 
in her own behalf, and asking her If 
she had not testified by deposition 
that she did not see the automobile 
before the accident, gave pedestrian’s 
. attorney right to interrogate pedes¬ 
trian only as to any other part of 
deposition that might explain admis- 
. sion, but did not give the right to in¬ 


terrogate her fully as to all that oc¬ 
curred at time of, and just prior to, 
accident. 

Ill.—De Young v. Halley, 67 N.E.2d 
221, 329 Ill.App. 1. 

39. Fla.—Embrey v. Southern Gas & 
Elec. Corp., 63 So.2d 268. 

Ill.—Perkins v. Brown, 81 N.E.2d 207, 
400 Ill. 490. 

Iowa.—In re Morgan’s Estate, 281 1ST. 

Wr346, 225 Iowa 746. 

N.Y.—In re Garlands Will, 97 3ST.Y. 
S.2d 442. 

Wash.—McLean v. Archer, 201 P.2d 
184, 32 Wash.2d 234. 

40. Ill.—In re Wright’s Estate, 25 
N.E.2d 909, 304 Ul.App. 87. 

Neb.—In re Nielsen’s Estate, 280 N. 
W. 246, 135 Neb. 110. 

Deceased’s check written by witness 
In proceeding by public adminis¬ 
trator to recover moneys procured 
by deceased’s physician and his wife, 
wherein proof was elicited that 
checks and withdrawal slips signed 
by deceased were as to all other text 
in handwriting of physician who 
with his wife benefited by transac¬ 
tions involving such checks, the elic¬ 
iting of proof of handwriting from 
physician did not open the door to 
testimony by physician as to circum¬ 
stances under which he procured 
withdrawal slips and checks, under 
statute disqualifying witnesses to 
transactions with decedents. 

N.Y.—In re Walker’s Estate, 32 N. 
Y.S.2d 595, 177 Misc. 991. 

41. Ind.—Oleska v. Kotur, 48 N.E. 
2d 88, 113 Ind.App. 428—Schroeder 
v. Dickinson Trust Co. of Rich¬ 
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mond, 38 N.E.2d 868, 110 IndApp. 
295. 

Mo —Lampe v. Franklin American 
Trust Co., 96 S.W.2d 710, 339 Mo. 
361, 107 A.L.R. 465. 

Tilley v. Tracy, App., 128 S.W.2d 
636. 

Pa.—Hughes v. West, Com.Pl., 44 
Lack.Jur. 249. 

42. Iowa.—Calhoun v. Taylor, 159 
N.W. 600, 178 Iowa 56. 

43. Ind.—Gilbert v. Swain’s Estate, 
36 N.E. 374, 9 Ind.App. 88. 

44. Pa.—In re White’s Estate, 2 Pa. 
Dist. 808. 

45. N.Y.—Wood v. Hunt, 38 Barb. 
302. 

N.C.—Armfleld v. Colvert, 9 S.E. 461, 
103 N.C. 147. 

46. Mo.—Fowler v. Sone, App., 226 
S.W. 995. 

47. Pa.—Allum’s Ex’rs v. Carroll’s 
Adm’rs, 67 Pa. 68. 

48. Pa.—Allum’s Ex’rs v. Carroll’s 
Adm’rs, supra. 

49. TJ.S.—Peoples Trust & Sav. Bank 
v. Hubbell, C.C.A.Kan., 102 F.2d 
754. 

CaL—Moul v. McVey, 121 P.2d 83, 49 
C.A.2d 101. 

Mich.—Wan del v. Wandel, 57 N.W. 2d 
468, 336 Mich. 126. 

Mo.—In re Franz’ Estate, 127 S.W.2d 
401, 344 Mo. 510—Lampe v. Frank¬ 
lin American Trust Co., 96 S.W.2d 
710, 339 Mo. 361, 107 A.L.R. 465. 

Okl.—Avis v. Hopping, 88 P.2d 622, 
184 Okl. 527. 

Utah.—Whittaker v. Spencer, 206 P. 
2d 612, 115 Utah 499. 

70 C.J. p 363 note 66. 
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the parties, even though such report contains xncom- other, 55 authorities, the deposition is filed. Other 

petent evidence by the hostile witness. 50 Where the courts, however, hold that the incompetency of a 

deposition of the witness or his examination before witness is not removed where the protected party 

trial is put in evidence by the protected party, the takes his testimony by deposition or examination be- 

witness is competent to testify. 51 Under the view fore trial unless the protected party introduces such 

taken by some courts, the incompetency of the wit- testimony in evidence. 56 Where plaintiff had at- 

ness is removed when the protected party takes his tempted to take defendant’s deposition before trial 

deposition before trial or answers to interroga- and interrogated him with respect to transactions 

tories, 52 even though such deposition or answers with a decedent, but the deposition was quashed on 

are not introduced in evidence by the protected plaintiff’s motion because of defendant’s misconduct, 

party 53 provided, according to some, 54 but not it was held that plaintiff did not lose his right to 

50. Mo.—In re Whitlow's Estate, 167 I action, since signer was thereby I 54. Ky.—Young* v. Mitchell, 194 S. 


S.W. 463, 184 Mo.App. 229. 

51. Ala.—Jones v. Jones, 18 So.2d 
365, 245 Ala. 613--Cleckler v. Daw¬ 
son, 8 So.2d 415, 243 Ala 62—Wil¬ 
liams T. Dent, 170 So. 202, 233 Ala 
109. 

Ill.—In re Hershon’s Estate, 68 N.E. 

2d 482, 329 Ill.App. 328. 

N.Y.—In re Muller’s Estate, 49 N.Y. 

S.2d 767, 183 Misc. 957. 

Tex.—Prichard v. Farmers Co-op. 
Soc. No. 1 of Merkel, Civ.App., 183 
S.W.2d 240. 

52. U.S.—Rash v. Peoples Deposit 
Bank & Trust Co., 192 F.2d 470, 
certiorari denied 72 S.Ct. 639, 343 
U.S. 909, 96 L.E&. 1326. 

Ark.—Smith v. Clark, 244 S.W.2d 776, 
219 Ark. 751. 

Cal.—Kay v. Karas, 197 P.2d 396, 
87 C.A.2d 600. 

Ky.—Martin v. Martin, 150 S.W.2d 
696, 286 Ky. 408—Hull v. Simon, 
128 S.W.2d 954, 278 Ky. 442—Nolty 
v. Fultz, 125 S.W.2d 749, 277 Ky. 
49. 

Mo.—National Life Ins. Co. v. Blair, 
225 S.W.2d 806, 240 Mo.App. 982— 
Boydston v. Bank of Camden Point, 
App., 141 S.W.2d 86. 

Tex.—Chandler v. Welbora, Civ.App., 
282 S.W.2d 940, error granted— 
White v. Smith, Civ.App., 276 S. 
W.2d 359, error dismissed—Merri- 
man v. Lary, Civ.App., 205 S.W.2d 
100, refused no reversible error— 
Lehman v. Howard, Civ.App., 133 
S.W.2d 800. 

70 C.J. p 363 note 67. 

Vera service of Interrogatories 
Mo.—Ashley v. Williams, 281 S.W.2d 
875—Lehr v. Moll, 247 S.W.2d 686. 
Reservation of right to make all le¬ 
gal objections 

In suit by administrators of de¬ 
cedent who had signed, with others, 
note which administrators had paid, 
for contribution from other signers 
alleged to have been cosureties with 
decedent, testimony of signer not 
originally joined as defendant was 
admissible to prove that decedent 
was coprincipal, where before such 
signer was joined as defendant, but 
after answer praying for his joinder 
had been died, administrators took 
deposition of signer concerning trans- 


“called” as witness by administrators 
within “dead man’s” statute, notwith¬ 
standing deposition was taken on 
agreement reserving right to make 
all legal objections at trial. 

Tex.—Lehman v. Howard, Civ.App., 
133 S.W.2d 800. 

Cross interrogatories 

Protected party by filing cross in¬ 
terrogatories addressed to a witness 
whose deposition is being taken by 
the adverse party does not call the 
witness and does not remove his in¬ 
competency. 

Tex.—Wyatt v. Chambers, Civ.App., 
182 S.W. 16. 

Change in status of witness 

In action to establish adoption of 
plaintiff by deceased where on first 
trial plaintiff took deposition of de¬ 
ceased's wife, but on second trial did 
not tender it, even though defendants 
tendered a part of deposition devel¬ 
oped by plaintiff, waiver of wife's 
right to testify on the second trial 
under the dead man's statute was 
not rendered ineffective because 
plaintiff did not seek to establish an 
adoption also by the wife where sub¬ 
ject matter on both trials was the 
same in that plaintiff was seeking 
to recover the deceased’s interest in 
property of which he died possessed. 
Tex.—Merriman v. Lary, Civ.App., 
205 S.W.2d 100, refused no revers¬ 
ible error. 

53. Ark.—Smith v. Clark, 244 S.W.2d 
776, 219 Ark. 751. 

Cal.—Moul v. McVey, 121 P.2d 83, 
49 C.A.2d 101. 

Ind.—Oleska v. Kotur, 48 N.K2d 88, 
113 Ind.App. 428. 

Tex.—Pruitt v. First Nat. Bank of 
Temple, Civ.App., 175 S.W.2d 658— 
Hopkins v. Robertson, Civ.App., 138 
S.W.2d 310, error refused. 

Wash.—Miller v. O’Brien, 137 P.2d 
525, 17 Wash. 2d 753—American 

Fruit Growers v. Calvert, 56 P.2d 
1307, 186 Wash. 29, rehearing de¬ 
nied and modified on other grounds 
59 P.2d 747, 186 Wash. 29. 

70 C.J. p 363 note 69. 

Deposition, may be Introduced by ad¬ 
verse party 

Wash.—Miller v. O’Brien, 137 P.2d 
525, 17 Wash.2d 753. 
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W.2d 965, 302 Ky. 551—Damron v„ 
Damron, 192 S.W.2d 741, 301 Ky. 
636—Phillips* Ex’r v. Reid, 104 
S.W.2d 1093, 268 Ky. 317—Biehl v. 
Biehl’s Adm'x, 93 S.W.2d 836, 263 
Ky. 710. 

55. Mo.—Baker v. Baker, 251 S.W.2d 
31, 363 Mo. 318, 33 A.L.R.2d 143L 

56. Ariz.—Starkweather v. Conner, 
38 P.2d 311, 44 Ariz. 369. 

Colo.—Gottesleben v. Luckenbach, 
231 P.2d 958, 123 Colo. 429. 

Fla.—Herring v. Eiland, 81 So.2d 645 
—Catlett v. Chestnut, 158 So. 418, 
117 Fla. 538, rehearing denied 163 
So. 26, 120 Fla. 636. 

HI.—Pink v. Dempsey, 113 N.E.23 
334, 350 Ill.App. 405—Chapman v. 
Bruton, Inc., 60 N.E.2d 125, 325 
Ill.App. 334. 

Neb.—O'Neal v. First Trust Co. of 
York, 70 N.W.2d 466, 160 Neb. 469. 
Ohio.—In re Renee, 110 N.E.2d 795, 
159 Ohio St. 37—Prince v. Abersold, 
175 N.E. 862, 123 Ohio St 464. 

70 C.J. p 363 note 68. 

Request for admissions 

In suit by alleged donees to re¬ 
strain further proceedings in replevin 
suits instituted by administratrix to 
recover articles in possession of do¬ 
nees wherein administratrix filed a 
counterclaim seeking return of a. 
large emerald, which donees claimed 
had been given to them by donor, 
filing of requests for admissions did 
not waive the dead man’s statute, un¬ 
der the circumstances, in absence of 
response to requests. 

Fla.—Booth v. Cureton, 81 So.2d 662, 
Admission prior to change of is¬ 
sues 

Admission, on original hearing in 
suit for specific performance of 
agreement giving surviving share¬ 
holder in closed insurance sales busi¬ 
ness option to purchase stock of pre¬ 
deceased shareholder on tender of its 
book value, at instance of defend¬ 
ant, of deposition of plaintiff reveal¬ 
ing his claim of beneficial ownership 
of share in controversy was not waiv¬ 
er of benefit of dead man’s statute, 
where ownership of such share was 
not then in issue. 

N.J.—Hollister v. Fiedler, 111 A.2d 
57, 17 N.J. 239. 
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object to defendant’s testifying to such trans¬ 
actions. 57 In any event, the witness’s incompetency 
to testify as to transactions or communications with 
deceased is not removed where his deposition or ex¬ 
amination before trial did not cover such matters. 58 

In some jurisdictions, where a witness in dis¬ 
covery proceedings is examined in the probate court 
as to any personal communication or transaction 
with decedent, all objection to his testimony as to 
the same matter in any future litigation is waived ; 50 
but the more general rule is that the calling of a 
witness in discovery proceedings by the executor 
or administrator to testify as to his transactions 
with decedent does not remove the incompetency of 
the witness to testify as to such matters in subse¬ 
quent litigation as to the discovered assets, 60 unless 
the testimony given by the witness in the discovery 
proceeding is put in evidence by the executor or 
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administrator. 51 It has been held that even where 
such testimony is introduced T>y the executor or ad¬ 
ministrator, it is to be treated as merely evidence 
of admissions by the witness and does not remove 
his incompetency except to rebut such admissions. 52 
The filing of interrogatories in an administrator’s 
proceeding to recover assets has been held not a 
waiver of the incompetency of the party answer¬ 
ing them. 63 

Introduction by protected party of admissions of 
hostile witness . As a general rule, the protected 
party does not waive the incompetency of a hostile 
witness to testify as to transactions or conversa¬ 
tions with deceased by introducing in evidence ad¬ 
missions made by the hostile witness with respect 
to such transactions or conversations, 64 but the 
hostile witness becomes competent to deny or con¬ 
tradict the testimony as to his admissions. 65 An 


57. Tex.—Grieb v. Stahl, 107 S.W. 
41, 101 Tex. 306. 

58. U.S.—Rash v. Peoples Deposit 
Bank & Trust Co., C.A.Ky., 192 F. 
2d 470, certiorari denied 72 S.Ct 
639, 343 U.S. 909, 96 L.Ed. 1326. 

Wash.—Carter v. Curley Creamery 
Co., 134 P.2d 66, 16 Washed 476. 
Wis.—Norman v. Keman, 276 N.W. 

127, 226 Wis. 78. 

Collateral issues 

Propounding to administratrix, 
whose deposition had been taken by 
her coplaintiffs, cross interrogatories 
as to transactions with, and state¬ 
ments by, her intestate did not con¬ 
stitute “calling her to testify” con¬ 
cerning such transactions or state¬ 
ments and did not render her an¬ 
swers to plaintiffs* direct interroga¬ 
tories concerning such matters ad¬ 
missible under dead man’s statute, 
where cross interrogatories were con¬ 
fined to matters collateral to depo¬ 
nent's testimony in answer to direct 
interrogatories. 

Tex.—Chandler v. Welbora, CIv.App., 
282 S.W.2d 940, error granted. 

53. Mich.—Broughton v. Detroit 
Trust Co., 261 N.W. 116, 271 Mich. 
701. 

70 C.J. p 364 note 76. 

6a Ind.—Schroeder v. Dickinson 
Trust Co.* of Richmond, 38 N.E.2d 
868, 110 IncLApp. 295. 

N.T.—In re Van V olkenburgh’s 

Adm’x, 172 N.E. 269, 254 N.T. 139. 

In re Schulman’s Estate, 72 N.T. 
S.2d 239, 189 Misc. 672, appeal dis¬ 
missed 75 N.T.S.2d 517—In re Soa¬ 
ker's Estate, 72 N.T.S.2d 237. 
Wash.—De Haven v. Evans, 27 P.2d 
725, 175 Wash. 428. 

70 C.J. p 363 note 72. 

81. N.T.—In re Schulman*s Estate, 
72 N.T.S.2d 239, 189 Misc. 672, ap¬ 
peal dismissed 75 N.T.S.2d 517. 


In re Nettle’s Estate, 91 N.Y.S. 
2d 255, affirmed 94 N.Y.S.2d 704, 
276 App.Div. 929. 

62. I1L—Merchants’ D. & T. Co. v. 
Egan, 78 NJE. 800, 222 I1L 494. 

63. Mo.—Carmody v. Carmody, 181 
S.W. 1148, 266 Mo. 556. 

64. Cal.—:Moul V. McVey, 121 P.2d 
83, 49 C.A.2d 101. 

Ky.—O’Brien's Adm’x v. Murray, 113 
S.W. 2d 1162, 272 Ky. 197. 

Mich.—Harper v. Corcoran, 132 N.W. 
106, 166 Mich. 474. 

Miss—Veazey v. Tumipseed, 69 So. 
2d 379, 219 Miss. 559—Martin v. 
Martin’s Estate, 63 So.2d 827, 217 
Miss. 173. 

Pa.—Armitage v. Ulrich, 48 A.2d 135, 
159 Pa Super. 202—Volkwein v. 
Volkwein, 22 A.2d 81, 146 PaSuper. 
265. 

Wash.—Boettcher v. Busse, 277 P.2d 
368, 45 Washed 579, 49 AX.R.2d 
191. 

Wis.—Walter W. Oeflein, Inc., v. 

Voell, 258 N.W. 362, 217 Wis. 131. 
Letter to decedent 
Introduction in evidence by the 
adverse party of a letter written by 
the disqualified witness to deceased 
does not remove the disqualification. 
Nev.—Edmonds v. Perry, 140 P.2d 
566, 62 Nev. 4L 
Letter to guardian 

In guardian’s proceeding for can¬ 
cellation of instrument executed by 
ward at a time when he was alleged¬ 
ly of unsound mind, conveying to fa¬ 
ther, ward's interest in estate of de¬ 
ceased mother, fact that guardian in¬ 
troduced a letter from the father to 
her with respect to ward did not ren¬ 
der father competent to testify as to 
his opinion of ward’s mental condi¬ 
tion under statute providing that in 
action by or against guardian neither 
party shall be allowed to testify 
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against the other as to any transac¬ 
tion with, or statement by, the ward 
unless called to testify thereto by 
the opposite party. 

Tex.—Joy v. Joy, Civ.App., 156 S.W. 

2d 547, error refused. 

Tax returns 

In proceeding to renounce will and 
to obtain year’s support from estate 
on ground that plaintiff had been tes¬ 
tator’s common-law wife, fact that 
executor introduced plaintiff’s income 
tax reports for period during which 
plaintiff claimed to be testator’s com¬ 
mon-law wife did not constitute a 
waiver of plaintiff’s disqualification 
as witness under the dead man's stat¬ 
ute. 

Miss.—Martin v. Martin’s Estate, 63 
So.2d 827, 217 Miss. 173. 

65- Ala.—McGlaughn v. Pearman, 18 
So.2d 80, 245 Ala. 524. 

UL—Durbin v. Durbin, 42 N.E.2d 964, 
315 IlLApp. 238. 

Ind.—La Chance v. Ballard’s Estate, 
20 N.E.2d 201, 106 IndApp. 397. 

Ky.—O’Brien’s Adm’x v. Murray, 113 
S.W.2d 1162, 272 Ky. 197. 

Okl.—Winchester v. Guyer, 216 P.2d 
589, 202 OkL 651. 

Pa.—Weaver v. Welsh, 191 A. 3, 325 
Fa. 571. 

Armitage v. Ulrich, 48 A.2d 135, 
159 PaSuper. 202—Volkwein v. 
Volkwein, 22 A-2d 81, 146 PaSuper. 
265. 

Entire conversation 

In death action, where plaintiff’s 
attorney asked plaintiff's witness 
what he and defendant said in con¬ 
versation between them at scene of 
fatal accident and said, “let him an¬ 
swer,” after being warned by court 
that answer to such question would 
open up whole conversation, where¬ 
upon witness testified as to what de¬ 
fendant said about how accident oc¬ 
curred, defendant’s subsequent test!- 
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affidavit of one of the parties concerning- her rela¬ 
tions with decedent introduced in evidence by the 
protected party to controvert contentions of the 
affiant does not render admissible a full disclosure 
by the latter of the facts partially disclosed in the 
affidavit. 66 However, it has been held that where 
an administrator has introduced in evidence a letter 
from the adverse party giving- a narrative of the 
transaction with decedent on which the action was 
based, the adverse party is competent to testify 
in his own behalf to the transaction, 67 and the same 
rule has been applied as to receipts of the adverse 
party introduced by the representative of deceased. 68 

§ 244. Matters as to Which Disqualification 
Is Removed 

Ordinarily, the incompetency of an interested witness 
Is removed only as to those matters with respect to which 
the protected party has presented evidence. 

Although under statutes in some jurisdictions it 
is held that the adduction of testimony by the 
adversary of an interested witness enables such 
witness to testify generally, and without restric¬ 
tion, 69 the fact that the protected party has brought 
out evidence as to some of the matters as to which 
the witness is incompetent is ordinarily held to re¬ 
move the disqualification only with respect to such 
matters, and the witness remains incompetent as to 
other matters concerning which the protected party 
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has not brought out evidence; 70 but, where a pari 
of a transaction has been gone into, the interestec 
witness is competent to testify as to the remaindei 
of that particular transaction. 71 A statute qualify¬ 
ing the surviving party to testify to relevant mat¬ 
ters occurring between, or in the presence of, him¬ 
self and another person, who is a competent wit¬ 
ness, and has testified against him with respect to 
such matters, does not render a party competent to 
testify to a condition or state of facts not constitut¬ 
ing a transaction between the parties. 72 

A statute giving the other party a right to meet 
or explain testimony of witnesses produced against 
him by the executor or administrator should be con¬ 
strued in favor of the competency, 73 and under it 
the party is not confined to a mere denial of the 
testimony adduced, 74 but may testify to such af¬ 
firmative facts as have a tendency to meet and 
destroy such testimony, 75 or any legitimate infer¬ 
ence deducible therefrom, 76 and he may testify as 
to facts and circumstances taking place before the 
death of the other party as well as after. 77 

The matters as to which the disqualification of 
an interested witness is removed when the testi¬ 
mony of decedent is introduced is considered supra 
§ 240, when the protected party testifies, supra § 
242, and when the interested witness is called by 
the protected party, supra § 243. 


mony, detailing* full conversation, 
was properly admitted. 

Ill.—Crow v. Blaser, 81 N.E.2d 742, 
335 Ill.App. 281. 

Conduct as admission. 

Testimony of witnesses for dece¬ 
dent's estate that claimant had taken 
long* trips to Florida during period 
in which she said she was rendering 
continuous service to decedent in con¬ 
sideration of his oral promise to 
leave all his property to claimant 
did not constitute such testimony as 
to admissions made by claimant as 
would entitle her to testify in re¬ 
buttal thereof, notwithstanding gen¬ 
eral disqualification under dead man’s 
statute. 

Ill.—Fink v. Dempsey, 113 N.E.2d 334, 
350 Ill.App. 405. 

66. Me.—Guild v. Eastern Trust & 
Banking Co., 133 A. 164, 125 Me. 
292. 

67. Neb.—Cline v. Dexter, 101 N.W. 
246, 72 Neb. 619. 

68. N.J.—Smith v. Gavin, 136 A 428, 
5 N.J.Misc. 323. 

70 C.J. p 359 note 37. 

69. Colo.—Jerome v. Bohm, 40 P. 
570, 21 Colo. 322. 

70 C.J. p 368 note 78. 


70. U.S.—Dellefleld v. Blockdel Real¬ 

ty Co., C.C.A.N.Y., 128 F.2d 85. 

Ala.—Brett v. Dean, 196 So. 881, 239 
Ala. 675—Qualls v. Monroe County 
Bank, 156 So. 846, 229 Ala. 315. 

Ill.—Geiger v. Merle, 196 N.E. 497, 
360 Ill. 497, certiorari denied 56 
S.Ct. 154, 296 TT.S. 630, 80 L.EcL 
448. 

Johnson v. McKnight, 39 N.E.2d 
700, 313 Ill.App. 260. 

Iowa.—In re Hill’s Estate, 6 N.W.2d 
835, 232 Iowa 1000. 

Ky.—Biehl v. Biehl’s Adm’x, 93 S. 
W.2d 836, 263 Ky. 710—Hollon v. 
Weatherford’s Adm’r, 82 S.W.2d 
208, 259 Ky. 142. 

Pa.—In re Roberts’ Estate, 39 A2d 
592, 350 Pa. 467. 

Volkwein v. Volkwein, 22 A.2d 
81, 146 Pa.Super. 265. 

S.C.—Ex parte Cleveland, 181 S.E. 
890, 177 S.C. 514. 

Tex.—Essex v. La Boue, Civ.App., 
223 S.W.2d 35, error dismissed. 

Utah.—Burk v. Peter, 202 P.2d 543, 
115 Utah. 58. 

Wash,—Archer v. Archer Blower & 
Pipe Co., 201 P.2d 191, 32 Wash. 
2d 246—Carter v. Curlew Creamery 
Co., 134 P.2d 66, 16 Wash.2d 476. 

70 C.J. p 368 note 38, p 331 note 29 
[a]. 


-Explanation or qualification of evi¬ 
dence received 

Testimony may be received to a 
personal transaction between a de¬ 
ceased person and a person sought 
to be charged, where such testimony 
tends to qualify or explain evidence 
theretofore received forming part of 
the whole transaction. 

N.Y.—In re Muller's Estate, 49 N.Y. 
S.2d 767, 183 Misc. 957. 

71. N.Y.—Cole v. Sweet, 80 N.E. 355, 
187 N.Y. 488, 38 N.Y.Civ.Proc. 290. 

70 C.J. p 369 note 39. 

72. Pa.—In re Bowman’s Estate, 152 
A 38, 301 Pa. 337. 

70 C.J. p 367 note 10. 

73. Vt.—Burke v. Powers’ Estate,. 
137 A 202, 100 Vt 342—In re Bug- 
bee’s Will, 102 A 484, 92 Vt 175. 

74. Vt.—Burke v. Powers’ Estate, 
137 A. 202, 100 Vt. 342. 

70 C.J. p 360 note 43. 

75. Vt.—Paska v. Saunders, 153 A 
451, 103 Vt 204. 

70 C.J. p 360 note 44. 

76. Vt—Paska v. Saunders, supra. 

70 C.J. p 360 note 45. 

77. Vt.—Spencer v. Potter’s Estate, 
80 A. 821, 85 Vt L 
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“Conversations or admissions” concerning which 
a party may, under some statutes, testify when his 
adversary introduces evidence thereof are those 
orally made by him 78 and do not include written 
statements. 79 

§ 245. Duty to Suggest Removal of Incompe¬ 
tency 

One claiming that the incompetency of a witness has 
been removed must suggest such removal to the trial 
court. 

7. Objections and I 

§ 246. Necessity for Objection, and Parties 
Entitled to Object 

One claiming that a witness is incompetent to tes¬ 
tify as to transactions or communications with the dece¬ 
dent must object or the witness is properly allowed to 
testify. 


WITNESSES §§ 244-246 

An interested witness who relies on a removal of 
his incompetency by reason of the introduction by 
his adversary of evidence as to matters concerning 
which he was incompetent in the first instance 
should suggest such removal to the trial court, 
failing in which he cannot complain of the exclusion 
of his testimony. 80 The exclusion of the testimony 
of a disqualified witness is not rendered error by 
the subsequent reception of evidence removing the 
disqualification where the offer of the excluded 
testimony is not thereafter renewed. 81 

TERMINATION THEREOF 

It is incumbent on the party seeking to take ad¬ 
vantage of the incompetency of a witness to inter¬ 
pose an objection on that ground, 82 in the absence 
of which the objection is deemed waived and the 
witness is properly allowed to testify. 83 However, 


78. Ohio.—Jackson v. Ely, 49 N.E. 
792, 57 Ohio St. 450. 

79. Ohio.—Jackson v. Ely, supra. 

70 C.J. p 367 note 20. 

80. Mo.—Tomlinson v. Ellison, 16 S. 
W. 201, 104 Mo. 105. 

81. Mich.—Yaroch v. La Body, 284 
N.W. 906, 288 Mich. 354. 

82. U.S.—Kentucky West Virginia 
Gas Co. v. Woods, C.C.A.Ky., 110 
F.2d 94. 

Ark.—Brickey v. Sullivan, 187 S.W. 
2d 1, 208 Ark. 590—Lisko v. Hicks, 
114 S.W.2d 9, 195 Ark. 705. 

Colo.— Corpus Juris quoted in Faden 
v. Midcap's Estate, 152 P.2d 682, 
684, 112 Colo. 573—In re Koch’s Es¬ 
tate, 136 P.2d 673, 110 Colo. 562. 

Ill.—Jonas v. Meyers, 101 N.E. 2d 
509, 410 I1L 213. 

Fraider v. Hannah, 87 N.E. 2d 
795, 338 Ill.App. 440—Tempieman 
v. Pierson, 78 N.E.2d 319, 334 Ill. 
App. 1. 

Iowa.—Bates v. Zehnpfennig, 262 N. 
W. 141, 220 Iowa 164. 

Ky.—Black Mountain Corp. v. Jones, 
142 S.W.2d 973, 283 Ky. 707—Gib¬ 
son v. Crawford, 83 S.W.2d 1, 259 
Ky. 708. 

N.Y.—In re Schulman's Estate, 72 N. 
Y.S.2d 239, 189 Misc. 672, appeal 
dismissed 75 N.Y.S.2d 517. 

Ohio.—In re Harris’ Estate, App., 95 
N.E. 2d 769. 

Pa.—Stetzer v. Thomson, Com.PL, 31 
Del.Co. 557. 

Tex.—Cantey v. City Nat Bank, Min¬ 
eral Wells, Civ.App., 95 S.W.2d 475. 

Utah.—Knighton v. Manning, 33 P.2d 
401, 84 Utah 1. 

70 C.J. p 370 note 42. 

Objections to competency of witness 
and determination thereof general¬ 
ly see supra § 115 et seq. 

83. Ala.—Redwine v. Jackson, 49 So. 


2d 115, 254 Ala 564—Alford v. Dar¬ 
nell, 42 So.2d 260, 252 Ala 565- 
Corpus Juris cited in Warner v. 
Warner, 28 So.2d 701, 707, 248 Ala 
556. 

Colo.—Risbry v. Swan, 239 P.2d 600, 
124 Colo. 567—Fister v. Fister, 222 
P.2d 620, 122 Colo. 432— Corpus Ju¬ 
ris quoted in Faden v. Midcap’s Es¬ 
tate, 152 P.2d 682, 684, 112 Colo. 
573. 

Fla—Mayer v. Mayer, 54 So.2d 105. 

Ga—Hobbs v. Houston, 24 S.E.2d 
884, 195 Ga 571. 

Idaho.—Chapman v. Booth, 232 P.2d 
668, 71 Idaho 359. 

HI.—Clarke v. Storchak, 52 N.E. 2d 
229, 384 Ill. 564, appeal dismissed 
64 S.Ct 1270, 322 U.S. 713, 88 L.EcL 
1555. 

Templeman v. Pierson, 78 N.E.2d 
319, 334 Ill.App. 1—Buckner v. Mor¬ 
ris Bros. Shoe Co., 7 N.E.2d 393, 
288 Ill.App. 632. 

Iowa—Olsen v. Olsen, 18 N.W.2d 602, 
236 Iowa 313. 

Kan.—Kirsch v. Federal Life Ins. Co., 
87 P.2d 591, 149 Kan. 309. 

Ky.—Truitt v. Truitt’s Adm’r, 162 S. 
W.2d 31, 290 Ky. 632, 140 A.L.R. 
1127—McCarty v. Conley, 157 S.W. 
2d 475, 289 Ky. 61—Black Mountain 
Corp. v. Jones, 142 S.W.2d 973, 283 
Ky. 707. 

Mich.—In re Ford's Estate, 49 N.W. 
2d 154, 331 Mich. 220—Tackaberry 
v. Monteith, 295 N.W. 236, 295 
Mich. 487. 

Mo.—Wolf son v. Chelist, 278 S.W.2d 
39, affirmed. Sup., 284 S.W.2d 447. 

Mont— Corpus Juris cited in Lewis 
v. Bowman, 121 P.2d 162, 166, 113 
Mont. 68. 

Neb.—Vielehr v. Malone, 63 N.W.2d 
497, 158 Neb. 436—In re House’s 
Estate, 18 N.W.2d 500, 145 Neb. 
866, 159 A.L.R. 401. 
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N.J.—Hollingsworth v. Lederer, 4 A. 
2d 291, 125 N.J.Eq. 193, affirmed 
4 A.2d 300, 125 N.J.Eq. 193. 

N.Y.—In re Remlinger’s Estate, 16 
N.Y.S.2d 367, 258 App.Div. 911— 
Wallace v. First Trust Co. of Al¬ 
bany, 295 N.Y.S. 769, 251 App.Div. 
253. 

In re Dashnau’s Estate, 88 N.Y. 
S.2d 13, 194 Misc. 156—In re Maij- 
gren’s Estate, 84 N.Y.S.2d 664, 193 
Misc. 814. 

In re McDonnell's Will, 135 N.Y. 
S.2d 455. 

Ohio.— Corpus Juris cited in State v. 
Clark, 58 N.E.2d 773, 777, 144 Ohio 
St. 305. 

In re Harris’ Estate, App., 95 N. 
E.2d 769. 

Okl.—Buffington v. Hughes, 86 P.2d 
336, 184 Okl. 169. 

Pa.—In re McGary’s Estate, 49 A. 
2d 350, 355 Pa. 232. 

Coughlin v. Coughlin, 94 A.2d 79, 
173 Pa.Super. 23. 

In re William's Estate, Orph., 35 
DeLCo. 101. 

Tex.—Collins v. Smith, 175 S.W.2d 
407, 142 Tex. 36. 

Mueller v. Banks, Civ.App., 273 
S.W.2d 88, refused no reversible 
error—Turner v. Hodges' Estate, 
Civ.App., 219 S.W.2d 522, refused 
no reversible error—Adam v. Adam, 
Civ.App., 127 S.W.2d 1001—Hearon 
v. Jackson, Civ.App., 109 S.W.2d 
230, error dismissed—McKenzie v. 
Lewis, Civ.App., 105 S.W.2d 451, 
error dismissed. 

Wash.—In re Dand's Estate, 247 P.2d 
1016, 41 Wash. 2d 158—Ellis v. 

Wadleigh, 182 P.2d 49, 27 Wash. 
2d 941. 

Wis.—In re Schaefer's Estate, 53 
N.W.2d 427, 261 Wis. 43L 
70 C.J. p 370 note 43. 
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it has been held that where an infant is interested 
in the action, the failure to object to the competency 
of the witness does not waive the objection, 84 and 
that an administrator cannot waive the statute by 
failing to object to the admission of the evidence. 85 

Where a proper objection is made and overruled, 
further objection need not be taken as to additional 
similar testimony by the witness. 86 Where testi¬ 
mony of a brother of one deceased was objected 
to, and the objection overruled, an omission to re¬ 
new the objection, as to similar testimony of two 
other brothers, was no implied waiver of objection 
to the testimony of all three witnesses ; 87 and, where 
the court expressly ruled on an objection that a wit¬ 
ness was competent to contradict another witness, to 
which ruling an exception was saved, no further ob¬ 
jection or exception was necessary with respect to 
further questions concerning the conversation. 88 
So, where an objection was made before the testi¬ 
mony was given, the objector does not waive his 
objection by failing again to object to the testi¬ 
mony, the giving of which immediately followed the 
objection. 89 

Parties entitled to object . Only a party who is 
within the protection of the statute is entitled to ob¬ 
ject to the competency of an interested witness; 90 
and, where the party entitled to protection waives 
the incompetency of a witness, his coparties cannot 
object. 91 A merely nominal party cannot raise the 
objection that a witness is incompetent. 92 The rule 
prohibiting a party from reserving an exception to 
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illegal evidence brought out by himself has no ap¬ 
plication to a cross-examination confined to the 
facts erroneously admitted as evidence over his ob¬ 
jection. 93 

§ 247. Time for, and Mode and Form of. Ob¬ 
jection 

a. Time for objection 

b. Mode and form of objection 

a. Time for Objection 

An objection to the competency of a witness to testi¬ 
fy as to transactions or communications with the dece¬ 
dent must be timely made and should not be deferred 
until after the witness has testified. 

An objection to the competency of a witness to 
testify as to transactions or communications with 
decedent must be timely; 94 it should be made at the 
earliest possible time and not deferred until the wit¬ 
ness has testified at length. 95 Although it has been 
held that an objection made immediately after the 
swearing of the witness is timely, 96 and although 
in some jurisdictions it is said that the proper time 
to object is when the witness is sworn 97 as the in¬ 
competency under discussion is not general but 
merely with respect to testimony as to certain par¬ 
ticular matters, it is ordinarily not necessary, 98 or 
even proper, 99 to raise an objection when the wit¬ 
ness is first sworn. The proper time for objection 
is when a question calling for matters as to which 
the witness is incompetent is asked and before it is 
answered, 1 and an objection made for the first time 


84. Ill.—Johnston v. Johnston, 27 N. 
E. 930. 138 Ill. 385. 

70 C.J. p 370 note 44. 

Person of unsound mind 

In action for reconveyance of 
property conveyed to a person of 
unsound mind, the chancellor should 
have disregarded plaintiff’s testimony 
relating to the transaction under 
statute prohibiting any person from 
testifying for himself with respect 
to any transaction with a person of 
unsound mind, even though no objec¬ 
tion was Interposed. 

Ky.—Davis’ Committee v. Loney, 162 
S.W.2d 189, 290 Ky. 644. 

85. Mich.—Gels el v. Burg, 276 N.W. 
904, 283 Mich. 73. 

86. Ky.—Gardner’s Adm’r v. Dale, 
219 S.W.2d 40, 309 Ky. 869. 

Tex.—Higgs v. Parmer, Civ.App., 234 
S.W.2d 1021. 

87. N.T.—Schoonmaker v. Wolford, 
20 Hun 166. 

88. Mo.—Poague v. Mallory, 235 S. 
W. 491, 208 Mo.App. 395. 

89. Iowa.—Worthington v. Diffen- 
bach, 168 N.W. 257, 184 Iowa 577. 


90. Ill.—Brownlie v. Brownlie, 183 
N.E. 613, 351 Ill. 72. 

70 C.J. p 371 note 49. 

Protected parties generally see supra 
§ 204 et seq. 

91- Ind.—Ferguson v. State, 90 IndL 
38. 

92. Colo.—Risbry v. Swan, 239 P. 
2d 600, 124 Colo. 567. 

93. Ala.—Morrissett v. Carr, 23 So. 
795, 118 Ala. 585. 

94. Colo.—Faden v. Midcap’s Estate, 
152 P.2d 682, 112 Colo. 573. 

Ky.—Linville’s Distributee v. Lin- 
ville’s Adm’x, 92 S.W.2d 800, 263 
Ky. 499. 

N.T.—In re Christie’s Estate, 4 N.T.S. 

2d 484, 167 Misc. 484. 

Pa.—In re Atkins’ Estate, 36 Pa. 
Dist & Co. 549. 

S.C.—Brevard v. Fortune, 69 S.E.2d 
355, 22 1 S.C. 117. 

Tex.—Besteiro v. Besteiro, Com.App., 
65 S.W.2d 759. 

Wis.—In re Schaefer’s Estate, 53 N. 
W.2d 427, 261 Wis. 431. 

95. Mo.—In re Beichelt’s Estate, 
App., 179 S.W.2d 119. 

Pa.—Stetzer v. Thomson, Com.Pl., 
31 Del.Co. 557. 


96. Colo.—Norris v, Bradshaw, 18 P, 
2d 467, 92 Colo. 34, overruling Mil- 
sap v. Stone, 2 Colo. 137. 

Excuses for failure to object 

Counsel may have the testimony 
of an Incompetent witness excluded, 
although he did not object to the 
swearing of the witness, if at that 
time counsel was suffering from a 
severe headache and failed to object 
for that reason. 

Ky.—South Covington, etc., R. Co. v. 
McCleave, 38 S.W. 1055, 18 Ky.L. 
1036. 

64 C.J. p 177 note 14. 

97. Iowa.—In re Kempthorne’s Es¬ 
tate, 175 N.W. 857, 188 Iowa 70. 

98. Mo.—Hollman v. Lange, 44 S.W. 
752, 143 Mo. 100. 

C. E. Donnell Newspaper Co. v. 
Jung, 81 Mo.App. 577. 

99. Colo.— Corpus Juris cited in Par¬ 
ker v. Hilliard, 102 P.2d 734, 736, 
106 Colo. 187. 

70 C.J. p 371 note 56. 

1. Colo.— Corpus Juris cited in Par¬ 
ker v. Hilliard, 102 P.2d 734* 736* 
106 Colo. 187. 
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after the witness has testified is too late and should 
not be considered, 2 the rule being particularly ap¬ 
plicable where the objection was not made until after 
a lengthy cross-examination where it appeared that 
the fact of incompetency was known 3 or where it 
did not appear that it was not known previously. 4 
Where, however, the incompetency of a witness is 
not disclosed on the direct examination but is de¬ 
veloped by the cross-examination, an objection taken 
when such incompetency is developed is in time; 6 
and an objection is not too late although the testi¬ 
mony objected to was but a repetition of testi¬ 
mony previously given without objection except 
that the testimony first given did not disclose the 
fact that the transaction was with decedent. 6 A 
specific objection made to questions not calling for 
testimony of transactions with deceased does not 
avail as against later testimony which does call for 
such transaction, 7 and an objection to the witness 
when placed on the stand is ineffectual to preserve 
reviewable error unless timely objection is made and 
exceptions saved when the objectionable evidence 
is sought to be introduced. 8 

Discretion of court. When the objection is not 


WITNESSES §247 

made at the time the evidence is offered or given, 
it is in the discretion of the trial judge to permit 
it to be made at a later stage of the trial. 9 

b. Mode and Form of Objection 

A general objection to the competency of the witness 
or the admissibility of the evidence is insufficient; the 
objection must be directed to the competency of the 
witness to testify as to the matters as to which the stat¬ 
ute makes him incompetent. 

The objection must be directed to the competency 
of the witness to testify as to particular matters as 
to which the statute makes him incompetent, 10 and 
an objection which must be so understood by the 
court and the opposing counsel is sufficient. 11 So, 
an objection in substance that the testimony relates 
to personal transactions between decedent and an 
interested witness is sufficient, without reference to 
the statute or other authority by which the objection 
can be sustained. 12 

An objection directed to the general competency 
of the witness 13 or to the admissibility of the evi¬ 
dence 14 is insufficient; and an objection to a party 
testifying to anything occurring in decedent’s life¬ 
time is improper where the witness could testify 


Pa.—Stetzer v. Thomson, Com.PL, 
31 DeLCo. 557. 

70 C.J. p 371 note 57. 

2. Ill.—Peoria Inv. Corp. v. Hoag- 
land, 20 N.E.2d 627, 300 IlLApp. 
64. 

Tex.—Collins v. Smith, 170 S.W.2d 
562, affirmed 175 S.W.2d 407, 142 
Tex. 36. 

70 C.J. p 371 note 58. 

3. Ill.—Forster v. Sheridan Trust 
& Savings Bank, 257 IlLApp. 463. 

4. Pa.—Heller v. Fabel, 138 A. 217, 
290 Pa. 43. 

5. U.S.—Cordingly v. Kennedy, 
Colo., 239 F. 645, 152 C.C.A. 479. 

Tex.—Branch v. Makeig, 28 S.W. 
1050, 9 Tex.Civ.App. 399. 

6. N.Y.—Taylor v. Meldrum, 6 N.Y. 
Civ.Proc. 235. 

7. Iowa.—Secor v. Siver, 161 N.W. 
769, 188 Iowa 1126, modified on 
other grounds 176 N.W. 981, 188 
Iowa 1126. 

8. Mo.—Elsea v. Smith, 202 S.W. 
1071, 273 Mo. 396. 

70 C.J. p 371 note 64. 

a. N.Y.—Miller v. Montgomery, 78 
N.Y. 282. 

In re Burke, 5 Redf.Surr. 269. 

10. Ga—Dickson v. Citizens Bank 
& Trust Co.. 191 S.K 379, 184 Ga. 
398. 

Ky.—Dills v. Scroggin’s Ex’x, 65 S. 

W.2d 464, 251 Ky. 452. 

N.Y.—In re Efcnhorn’s Estate, 145 
N.Y.S.2d 897—In re Corn's Estate, 
141 N.Y.S.2d 16. 


Wis.—In re Schultz' Will, 33 N.W.2d 
169, 253 Wis. 86—Zimdars v. Zim- 
dars, 295 N.W. 675, 236 Wis. 484. 

70 C.J. p 372 note 67. 

Statutory form 

Objection must be in the form 
provided by statute. 

Ky.—Kilburn v. Holliday, 175 S.W. 
2d 516, 295 Ky. 843—McKinney v. 
McKinney, 175 S.W.2d 135, 295 Ky. 
646—Myers v. Bates, 165 S.W.2d 
340, 291 Ky. 650—Goff v. Charles, 
143 S.W.2d 866, 284 Ky. 64. 

70 C.J. p 372 note 66. 

11. Iowa.—In re Custer’s Estate, 
295 N.W. 848, 229 Iowa 1061. 

N.Y.—In re Gollhofer's Estate, 111 
N.Y.S.2d 831. 

70 C.J. p 372 note 68. 

Competency of witness or testimony 
Where witness in proceeding for 
construction of will was competent 
under statute disqualifying person 
interested in event from testifying 
in his own interest as to personal 
transaction with decedent, hut wit¬ 
ness* testimony was incompetent, 
testimony would be excluded not¬ 
withstanding the objection was di¬ 
rected only against competency of 
witness and not against competency 
of testimony. 

N.Y.—In re Gollhofer's Estate, su¬ 
pra. 

Special plea not required 
Where administrator's answer to 
action in quantum meruit for serv¬ 
ices rendered and Items furnished 
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to deceased denied under oath that 
the account sued on was just or 
true and generally denied under 
oath all of the allegations of plain¬ 
tiffs’ pleadings, a special plea under 
oath that the evidence as to cer¬ 
tain facts was within the prohibi¬ 
tion of the dead man’s statute was 
not necessary, but objection made 
at time evidence was offered was 
sufficient to warrant its exclusion. 
Tex.—Dakoff v. National Bank of 
Commerce, CivA.pp., 254 S.W.2d 
550, error refused. 

12. N.Y.—Sanford v. Ellithorp, 95 
N.Y. 48. 

13. Mo.—Burgdorf v. Keeven, 174 
S.W.2d 816, 351 Mo. 1003. 

70 OX p 372 note 70. 

14* Ala.—Alford v. Darnell, 42 So. 

2d 260, 252 Ala 565. 

Iowa—In re Scholbrock's Estate, 277 
N.W. 5, 224 Iowa 593. 

N.Y.—In re Christie's Estate* 4 N.Y. 

S.2d 484, 167 Misc. 484. 

Tex.—Turner v. Hodges* Estate, Civ. 
App., 219 S.W.2d 522, refused no 
reversible error. 

70 C.J. p 372 note 71. 

Searsay 

An objection to competency of 
evidence as being hearsay was not 
sufficient to raise objection to com¬ 
petency of witness to testify con¬ 
cerning transaction with deceased 
person as prescribed by statute. 
OkL—Seaman v. Chesnut, 71 P.2d 
965, 180 OkL 582. 



§§ 247-248 WITNESSES 

to some fact of that class. 15 A party who sues 
in both a representative and an individual capacity, 
and is entitled to protection only in the former ca¬ 
pacity, cannot complain of the admission of the 
testimony of the adverse party, where his objection 
was not limited to the ground that such testimony 
was not admissible against him in his official ca¬ 
pacity, and he requested no instruction limiting the 
extent to which the testimony might be regarded. 16 

§ 248. Waiver of Objections 

An objection to the competency of a witness to tes¬ 
tify as to transactions or communications with the dece¬ 
dent may be waived. 

The party entitled to protection against testi- 
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mony by certain witnesses as to transactions or 
communications with decedent may waive his right 
thereto; 17 but the courts will not raise a waiver 
on a mere pretext. 18 A waiver of the incompetency 
of a witness by one protected party is not a waiver 
by the other protected parties. 19 Especially, in the 
administration of estates, a waiver of the statute 
relating to the exclusion of testimony as to trans¬ 
actions with a deceased, constrained by lack of evi¬ 
dence, should not peril the estate’s rights when com¬ 
petent evidence becomes available. 20 

A waiver may result from any conduct clearly 
indicating waiver, 21 as when the protected party 
expressly stipulates that the objection is waived 22 
or that the evidence may be used, 23 where he fails 


15. Ind.—Baker v. State Bank of 
Akron, 44 N.E.2d 257, 112 Ind. 
App. 612. 

N.H.—Gosselin v. Griffin, 111 A- 854, 
79 N.H. 510. 

15. Tex.—Field v. Field, 87 S.W. 
726, 39 Tex.Civ.App. 1. 

17. Ark.—Harris v. Whitworth, 211 
S.W.2d 101, 213 Ark. 480. 

Cal.—Liohman v. Lohman, 173 P.2d 
657, 29 C.2d 144. 

Thompson v. Hickman, 200 P.2d 
893, 89 C.A.2d 356. 

Fla.—McMullen v. St- Lucie County 
Bank, 175 So. 721, 128 Fla. 745. 

Idaho.—Chapman v. Booth, 232 P.2d 
668, 71 Idaho 359. 

Nev.—Corpus Juris cited in In re 
Golding's Estate, 76 P.2d 1099, 
1102, 58 Nev. 274. 

N.Y.—In re Satterlee’s Will, 119 N. 
Y.S.2d 309, 281 App.Div. 251, ap¬ 
peal denied 149 N.Y.S.2d 215, 1 
App.Div. 774. 

Ohio.—Niederlehner v. Weatherly, 69 
N.E.2d 787, 78 Ohio App. 263, ap¬ 
peal dismissed 67 N.E.2d 713, 146 
Ohio St. 697. 

Okl.—Buffington v. Hughes, 86 P.2d 
336, 1S4 Okl. 169. 

Tex.—Logsdon v. Segler, Civ.App., 
225 SW.2d 435, error refused— 
Burnett v. Amicable Life Ins. Co., 
Civ.App., 195 S.W. 2d 237, error 
refused no reversible error—Col¬ 
lins v. Smith, Civ.App., 170 S.W. 2d 
562, affirmed 175 S.W.2d 407, 142 
Tex. 36—Hearon v. Jackson, Civ. 
App., 109 S.W.2d 230, error dis¬ 
missed. 

Wash.—Boettcher v. Busse, 277 P.2d 
368, 45 Washed 579, 49 AJL.R.2d 
191—McLean v. Archer, 201 P.2d 
184, 32 Wash.2d 234—-Ellis v. Wad- 
leigh, 182 P.2d 49, 27 Wash.2d 941 
-—Miller v. O’Brien, 137 P.2d 525, 
17 Wash.2d 753. 

70 C.J. p 373 note 75. 

Who entitled to protection see su¬ 
pra § 204 et seq. 

View to the contrary 
Provision of the Act that where 

a party to the contract is deceased 


and his right therein has passed to 
a party of record, any surviving 
party to the contract shall not be 
a competent witness to any matter 
occurring before the death of said 
party, with certain exceptions, is 
mandatory and may not be waived 
by failure to object to the admission 
of such testimony or otherwise. 

Pa.—In re Zimmerman's Estate, 35 
| Pa.Dist. & Co. 209. 

Power of administrator to waive 
statute 

An administrator may not waive 
provisions of statute prohibiting 
claimant against an estate from 
testifying to facts tending to sup¬ 
port his claim, which were equally 
within knowledge of deceased, ex¬ 
cept where administrator examines 
opposite party, or where administra¬ 
tor calls opposite party to testify 
as to matters equally within knowl¬ 
edge of deceased. 

Mich.—In re Ford’s Estate, 49 N.W. 
2d 154, 331 Mich. 220—Geisel v. 
Burg, 276 N.W. 904, 283 Mich. 73. 

Institution of action 

Plaintiff by the bringing of a 
suit does not waive the statutory 
privilege conferred by the dead man’s 
statute, since the statute applies to 
exclude evidence that will establish 
an affirmative defense as well as 
a cause of action. 

U.S.—Jerry Vogel Music Co. v. For¬ 
ster Music Publisher, C.C.A.N.Y., 
147 F.2d 614, certiorari denied 65 
S.Ct. 1573, 325 U.S. 880, 89 L.Ed. 
1996. 

Beliance on pleading hy adverse 
party 

Where executor, suing devisee for 
two bank accounts which testator 
had deposited jointly with devisee, 
relied on devisee’s answer admitting 
that devisee promised testator, at 
time the accounts were opened, that 
devisee would not make withdrawals 
without testator’s consent, and that 
no withdrawals were made by devi¬ 
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see until two months before de¬ 
ceased’s death, executor did not 
“waive” benefit of statute excluding 
testimony under certain conditions 
of matters resting equally within 
knowledge of deceased. 

Mich.—Allstaedt v. Ochs, 4 N.W.2d 
530, 302 Mich. 232, rehearing de¬ 
nied 5 N.W.2d 433, 302 Mich. 232. 

Minors 

Representative’s waiver of. objec¬ 
tion to competency of creditor to 
testify to creditor’s own claim 
against decedent’s estate was bind¬ 
ing, notwithstanding minors may 
have been interested in estate. 

Colo.—Faden v. Midcap’s Estate, 152 
P.2d 682, 112 Colo. 573. 

18. Mo.—Lang v. Wishart, 273 S. 
W. 768, 217 Mo.App. 119. 

19. Cal.—Black v. Black, 204 P.2d 
950, 91 C.A.2d 328. 

20. N.Y.—In re Cohen’s Estate, 30 
N.Y.S.2d 409, 177 Misc. 304. 

21. U.S.—Doing v. Riley, C.A.Fla., 
176 F.2d 449. 

Ariz.—In re Monaghan's Estate, 138 
P.2d 292, 60 Ariz. 366. 

Fla.—Rich v. Hunter, 185 So. 141, 
135 Fla. 309. 

Idaho.—Chapman v. Booth, 232 P.2d 
668, 71 Idaho 359. 

Nev.—In re Golding’s Estate, 76 P. 

2d 1099, 58 Nev. 274. 

N.Y.—Weiss v. Uchitelle, 46 N.Y.S.2d 
289, 180 Misc. 942. 

Tex.—Burnett v. Amicable Life Ins. 
Co., 195 S.W.2d 237, error refused 
no reversible error. 

Wash.—Ellis v. Wadleigh, 182 P.2d 
49, 27 Wash.2d 941. 

22. N.Y.—Dean v. Halliburton, 150 
N.E. 141, 241 N.Y. 354, reargument 
denied 152 N.E. 403, 242 N.Y. 506. 

23. Me.—Haslam v. Perry, 98 A 
812, 115 Me. 295. 

Nev.—In re Golding’s Estate, 76 P. 
2d 1099, 58 Nev. 274. 
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to insist that the court rule on his objection, 24 or 
where he produces evidence as to the matters con¬ 
cerning which the witness is incompetent, as dis¬ 
cussed supra § 239 et seq, or fails to object to the 
testimony of the witness, supra § 246, or where he 
fails to object to a prior witness testifying to sub¬ 
stantially the same thing. 25 A party may waive his 
objections to the competency of a witness by his 
pleading. 26 Where, after the testimony of a wit¬ 
ness is struck on objection, the objecting party 
cross-examines the witness as to the same matters, 
and elicits the rejected evidence anew, there is a 


waiver of the incompetency. 27 Under some statutes, 
a waiver of the incompetency of a witness can occur 
only at a hearing on the merits. 28 

The protected party does not waive the incompe¬ 
tency by cross-examining the witness about matters 
as to which he has testified on direct examination 
where the party objects to the competency of the 
witness and his objection is not sustained, 29 or by 
introducing evidence in rebuttal of that erroneously 
admitted, 30 but the objection is waived if on cross- 
examination 31 or * if in the introduction or pres- 


24. Ky.—Howard v. Arnett's Adm’r, 

171 S.W.2d 228, 294 Ky. 167- 

Black v. Noel's Adm’x, 41 S.W.2d 
1100, 240 Ky. 209. 

25. N.T.—Abbott v. Doughan, 97 N. 
K 599, 204 N.T. 223. 

26. Pa.—-Weaver v. Welsh, 191 A. 
3, 325 Pa. 571. 

Bill to account 

Disability of agent to testify as 
to transactions with decedent held 
waived by filing of bill to account 
for bonds allegedly belonging to de¬ 
cedent by executor, so as to permit 
agent to testify that bonds were re¬ 
turned to decedent. 

Pa.—Weaver v. Welsh, 191 A. 3, 325 
Pa. 571. 

27. Mo.—Abies v. Ackley, 103 S.W. 
974, 126 Mo.App. 84. 

28. N.T—Weiss v. TJchitelle, 46 N. 
T.S.2d 289, 180 Misc. 942. 

In re Garland’s Will, 97 N.T. S. 2d 
442. 

Even a stipulation expressly waiv¬ 
ing benefit of statute relating to ex¬ 
clusion of testimony with respect to 
transactions with a deceased person, 
made during lifetime of a party, is 
not binding on the representatives 
of the estate of that party after his 
death. 

N.T.—In re Cohen's Estate, 30 N.T. 
S.2d 409, 177 Misc. 304. 

29w Cal.—Adams v. Herman, 234 P. 
2d 695, 106 C.A.2d 92— Corpus Ju¬ 
ris cited in Lucy v. Lucy, 71 P.2d 
949, 951, 22 C.A.2d 629. 

Ill.—Lotta v. Lotta, 129 N.E.2d 153, 
6 Ill.2d 397—Megginson v. Meggin- 
son, 10 N.E.2d 815, 367 Ill. 168. 

Warszawa v. White Eagle Brew¬ 
ing Co., 20 N.E.2d 343, 299 IlLApp. 
509. 

Iowa.—Nelson v. Nelson, 65 N.W.2d 
154, 245 Iowa 1225—In re Fili’s 
Estate, 40 N.W.2d 286, 241 Iowa 
61—In re Custer's Estate, 295 N. 
W. 848, 229 Iowa 1061. 

Kan.—Henley v. Carrington, 164 P. 

2d 139, 160 Kan. 630. 

Ky.—Gibbs v. Terry, 281 S.W.2d 712 
—Sewell v. Sewell, 260 S.W.2d 
643—Ewing v. Ewing, 81 S.W.2d 
860, 258 Ky. 825. 


Mich.—Schulz v. Steffey, 266 N.W. 
399, 275 Mich. 409. 

Minn.—In re Arnt's Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

Mo.—Johnson v. Dur-Est, Inc., App., 
224 S.W.2d 611—Bussen v. Del 
Commune, 199 S.W.2d 13, 239 Mo. 
App. 859—Kerr v. Prudential Ins. 
Co. of America, 194 S.W.2d 706, 
238 Mo.App. 972. 

Neb.—Pierce v. Fontenelle, 55 N.W. 
2d 658, 156 Neb. 235—Jenkins v. 
Jenkins, 36 N.W.2d 637, 151 Neb. 
113. 

Nev.—Edmonds v. Perry, 140 P.2d 
566, 62 Nev. 41. 

N.J.—Ludlow v. Dwyer, 65 A.2d 74, 
3 N.J.Super. 1. 

Okl.—Grant v. Latimer, 177 P.2d 
834, 198 Okl. 267—Mitchell v. Koch, 
143 P.2d 811, 193 Okl. 342. 

Pa.—In re Snyder’s Estate, 100 A.2d 
67, 375 Pa, 185. 

In re Ickler’s Estate, Orph., 34 
Del.Co. 538. 

Wis.—Corpus Juris cited in Jackow- 
ska-Peterson v. D. Reik & Sons 
Co., 2 N.W.2d 873, 876, 240 Wis. 
197. 

70 C.J. p 373 note 86. 

Where no objection is required by 
statute, error in the admission of 
such evidence is not cured by cross- 
examination. 

Ala.—Milton Realty Co. v. Wilson, 
107 So. 92, 214 Ala, 143. 

m Texas 

(1) Incompetency of a party un¬ 
der statute to testify concerning 
transactions with, or statements by, 
a deceased person is not waived by 
cross-examination by adverse party 
concerning such transactions or 
statements, where such cross-exam¬ 
ination is restricted to the matters 
brought out on direct examination. 
Tex.—Chandler v. Welborn, Civ.App. 
282 S.W.2d 940, affirmed, Sup., 294 
S.W.2d 801—Hupp v. Hupp, Civ. 
App., 235 S.W.2d 753, error refused 
no reversible error—Higgs v. 
Farmer, Civ.App., 234 S.W.2d 1021 
—Thomason v. Burch, Civ.App., 
223 S.W.2d 320, error refused no 
reversible error—Hall v. Collins, 
Civ.App., 151 S.W.2d 338, error 
refused—Jones-O’Brien, Inc., v. 
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Loyd, Civ.App., 125 S/W.2d 684, 
error dismissed—Legg v. Blythe, 
Civ.App. f 80 S.W.2d 382, error dis¬ 
missed. 

(2) Where defendant thoroughly 
cross-examined certain witnesses 
with respect to matters concerning 
which they had testified on direct 
examination, defendants waived, 
with respect to such witnesses, pro¬ 
hibition of the dead man's statute. 
Tex.—Henneberger v. Sheahan, Civ. 
App., 278 S.W.2d 497, refused no- 
reversible error—Smith v. Smith, 
Civ.App., 257 S.W.2d 335—Hearon 
v. Jackson, Civ.App., 109 S.W.2d 
230, error dismissed—Ramirez v. 
Sanchez, Civ.App., 97 S.W.2d 1034 
—Walkup v. Stone, Civ.App., 73 
S.W.2d 912, error dismissed—Cox 
v. McClave, Civ.App., 22 S.W.2d 
961. 

30. Ill.—Spars v. Werth, 54 N.EL2d 
646, 322 IlLApp. 702. 

Ky.—Duke’s Adm’r v. Patton, 95 Sv 
W.2d 249, 264 Ky. 598. 

Minn.—In re Amt's Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

Neb.—Pierce v. Fontenelle, 55 N.W. 
2d 658, 156 Neb. 235-^Tenkins v. 
Jenkins, 36 N.W.2d 637, 151 Neb. 
113—In re House’s Estate, 18 N. 
W.2d 500, 145 Neb. 866, 159 A.L.R. 
401. 

Okl.—Grant v. Latimer, 177 P.2d 834, 
198 Okl. 267. 

31. CaJL—Adams v. Herman, 234 P. 
2d 695, 106 C.A.2d 92— Corpus Ju¬ 
ris cited in Lucy v. Lucy, 71 P.2d 
949, 951, 22 C.A.2d 629. 

Minn.—In re Arnt's Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

Mo.—Drawyer v. King, 221 S.W.2d 
150, 359 Mo. 242. 

Tarlton v. Johnson, App., 138 
SW.2d 49. 

Neb.—Pierce v. Fontenelle, 55 N.W. 
2d 658, 156 Neb. 235—In re 

House’s Estate, 18 N.W.2d 500, 
145 Neb. 866, 159 A.L.R. 401. 

Okl.—Avis v. Hopping, 88 P.2d 622, 
184 Okl. 527. 

70 C.J. p 373 note 89. 

Waiver limited to new matter 

Cross-examination of plaintiff as 
to transactions with defendants' de¬ 
ceased grantor did not waive plain- 



§§ 248-249 WITNESSES 

entation of rebuttal evidence 32 the objecting par¬ 
ty goes beyond the scope of the inquiry, to which 
his objection was properly made, and brings out 
additional inadmissible evidence. A party who ob¬ 
jects to the competency of a witness introduced on 
behalf of his adversary does not, however, where 
his objection is not sustained, waive the incompe¬ 
tency by subsequently taking the stand himself and 
testifying generally. 33 

The right to object to a party as a witness is not 
waived by permitting him without objection to make 
the statutory oath required as a jurisdictional pre¬ 
requisite to the allowance of his claim in the court 
below, 34 or by permitting him to testify without 
objection as to the length of his residence with de¬ 
ceased; 36 and permitting him to testify without 
objection that decedent owed him a certain sum of 
money does not constitute a waiver of the right to 
object to further conversations between witness and 
decedent, 36 nor is an otherwise incompetent witness 
made competent by fully informing the other party 
of the facts on which he relied to support his claim. 37 
The objection to a witness is not waived by permit¬ 
ting him to identify his signature on an exhibit in¬ 
volved in the case. 38 A mere offer to waive the 
incompetency of a witness, which is not accepted, 
does not deprive the party making it of the right 
to except to the testimony of such witness at a 
later stage of the trial. 39 A waiver cannot be lim¬ 
ited by the party making it, but will be deemed 
made for all purposes in the proceeding. 40 

Where testimony is taken by deposition , a party 
does not, by cross-examining him, waive objections 
to the testimony of the adverse party. 41 
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§ 249. -Effect in General 

As a general rule, a waiver of the Incompetency of a 
witness to testify as to transactions or communications 
of the decedent extends to subsequent proceedings be¬ 
tween the parties. 

Although there is some authority to the con¬ 
trary, 42 it is generally held that a waiver of the 
incompetency of a witness to testify as to transac¬ 
tions or communications with a decedent extends 
to another trial of the same cause in the same 
court, 43 a trial de novo in an appellate court, 44 and 
to subsequent proceedings generally. 4 * The waiver 
has been held to extend to a subsequent suit in¬ 
volving substantially the same parties and the same 
issues; 46 but it does not extend to a different suit 
between the same parties. 47 A waiver of the com¬ 
petency of a witness in one suit is not a waiver of 
such incompetency in a different suit between dif¬ 
ferent parties involving the same subject matter. 48 

It has been held that where a party waives the 
disqualification of a witness, he waives it for all 
purposes and the waiver applies to the whole of the 
witness' knowledge, 49 and that a waiver of the 
incompetency of one witness to testify as to transac¬ 
tions or communications of decedent is a waiver as 
to the competency of all witnesses to testify as to 
such matters; 50 but it has also been held that a 
waiver of incompetency to testify to one transaction 
does not operate as a waiver of incompetency with 
respect to other matters. 51 

Where an insane defendant's committee by stipu¬ 
lation waived plaintiffs incompetency to testify to 
transactions with the incompetent, on a new trial 
after the lunatic's death, his administrator is bound 


tiff's incompetency under dead man’s 
statute to testify with respect to 
such transactions except as to new 
matter relating to such transactions 
brought out on cross-examination 
concerning which plaintiff had not 
testified on direct examination. 

Mo.—Simmon v. Marion, App., 227 
S.W.2d 127—Bussen v. Del Com¬ 
mune, 199 S.W.2d 13, 239 Mo.App. 
859. 

32. Mich.—Tackaberry v. Monteith, 
295 N.W. 236, 295 Mich. 487- 
Newton v. Freeman, 182 N.W. 25, 
213 Mich. 673. 

Minn.—-In re Arnt’s Estate, 54 N.W. 

2d 333, 237 Minn. 245. 

Neb.—Pierce v. Fontenelle, 55 N.W. 
2d 658, 156 Neb. 235—In re 

House's Estate, 18 N.W.2d 500, 145 
Neb. 866, 159 A.D.R. 401. 

33. N.H—Jordan v. Jordan, 78 A. 
1077, 1078, 76 N.H. 20. 

34. Mo.—Lang v. Wishart, 273 S.W. 
768, 217 Mo.App. 119. 

70 C.J. p 373 note 90. 


35. Mo.—Thomas v. Fitzgerald’s 
Estate, App., 297 S.W. 425. 

38. N.Y.—McMurray v. Ennis, 14 
N.Y.S. 635. 

37. N.H—Harriman v. Bunker, 106 
A. 499, 79 N.H 127. 

70 C.J. p 373 note 93. 

38. Nev.—Edmonds v. Perry, 140 P. 
2d 566, 62 Nev. 41. 

39. N.Y.—In re Blair, 91 N.Y.S. 378, 
99 App.Div. 81. 

40. Mo.—In re Trautman’s Estate, 
254 S.W. 286, 300 Mo. 314. 

41. Neb.—Bentley v. Bentley’s Es¬ 
tate, 101 N.W. 976, 72 Neb. 803. 

42. Mo.—Meffert v. Lawson, 276 S. 
W. 610, 315 Mo. 1091. 

70 C.J, p 374 note 98. 

43. Ohio.—Niederlehner v. Weather¬ 
ly, 69 N.E.2d 787, 78 Ohio App. 
263, appeal dismissed 67 N.E.2d 
713, 146 Ohio St. 697. 

70 C.J. p 374 note 97. 
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44. Colo.—Faden v. Midcap's Es¬ 
tate, 152 P.2d 682, 112 Colo. 573. 

Mo.—Yawitz v. Laughlin’s Estate* 
App., 68 S.W.2d 830. 

Tex.—Mueller v. Banks, Civ App., 
273 S.W.2d 88, refused no reversi¬ 
ble error. 

70 C.J. p 374 note 99. 

45. Ohio.—In re Harris* Estate* 
App., 95 N.E.2d 769. 

48. Ind.—Craig v. Norwood, 108 N. 

E. 395, 61 Ind.App. 104. 

70 C.J. p 374 note 3. 

47. Okl.—Schulte v. Winchester, 
236 P.2d 484, 205 Okl. 171. 

70 C.J. p 374 note 4. 

48. Mo.—Crow v. Crow, 100 S.W. 
1123, 124 Mo.App. 120. 

49. Mo.—Baker v. Baker, 251 S.W. 
2d 31, 363 Mo. 318, 33 AXi.R.24 
1431. 

50. Mo.—Baker v. Baker, supra 

51. Ala—Kirby v. Brooks, 111 S<* 
235, 215 Ala 507. 
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by the stipulation to the extent that it precludes the 
objection to the reading of the testimony given by 
plaintiff on a former trial, on the ground that plain¬ 
tiff was not competent to testify concerning personal 
transactions with a lunatic ; 52 but the administrator 
may object to the testimony of plaintiff on a ground 
which did not exist at the first trial and "which the 
stipulation did not, by fair intendment, cover, name¬ 
ly, that his testimony was incompetent because of¬ 
fered against the administrator of decedent. 53 

§ 250. --Weight of Testimony Admitted 

Where there is a waiver of the incompetency of a 
witness to testify as to transactions with the decedent, 
such evidence has probative force. 

Where there is a waiver of the incompetency of 
the witness to testify as to transactions or communi¬ 
cations with decedent, such testimony has probative 
force, 54 cannot be disregarded, 55 requires no cor¬ 
roboration before it can be credited, 56 and is to be 
weighed as other testimony. 57 However, such waiv¬ 
er does not affect the natural infirmities of such 
evidence, arising from the interest of the witness 
and the fact that decedent cannot be heard in con¬ 
tradiction. 58 

§ 251. Determination 

The competency of a witness to testify as to a trans¬ 
action or communication with a deceased or incompetent 
person is ordinarily a question for the court. 

The competency of the witness to testify as to 
transactions with a deceased or incompetent person 
is ordinarily a question for the court. 59 In order to 


WITNESSES §§ 249-251 

determine the question, there should ordinarily be 
a preliminary examination of the challenged wit¬ 
ness, 60 but no such examination is necessary where 
the fact of his incompetency is established by the 
record. 61 If the state of the record itself does not 
show the incompetency of the witness, it may be 
shown by the witness’ own answers, 62 the evidence 
of other persons, 63 or other evidence ; &i but the in¬ 
competency must appear at the time of objection 
so that the court can rule intelligently on such ob¬ 
jection, 65 and the court must make a decision on 
the facts as they then appear to be. 66 

In determining whether the fact that a certain 
person is a party to an action disqualifies a witness, 
the court will inquire into the status of such party 67 
and where a witness is called to testify, the court, in 
determining the competency of the testimony under 
a statute making such testimony by a party to the 
action incompetent, will consider the interests be¬ 
tween the witness and the party calling him, regard¬ 
less of the witness’ technical position on the record. 68 

Where the court has passed on the question of 
the competency of a witness and permitted him to 
testify, the question cannot subsequently be sub¬ 
mitted to the jury; 69 but it has been held that where 
it is not clear whether or not a statement of the 
witness was based on knowledge resulting from a 
transaction with deceased, the question is for the 
jury to decide. 70 Where the competency of a wit¬ 
ness depends on the bona fides of the transfer of 
his interest, the matter has been held to be one for 
the jury to decide. 71 


52. N.Y.—Dean v. Halliburton, 150 
N.E. 141, 241 N.Y. 354, reargument 
denied 152 N.EL 403, 242 N.Y. 506. 

53. N.Y.—Dean v. Halliburton, su¬ 
pra. 

54. Pa.—In re Romig's Estate, 93 
A-2d 384, 172 Pa.Super. 334. 

Tex.—Collins v. Smith, 175 S.W.2d 
407, 142 Tex. 36. 

Mueller v. Banks, Civ-App., 273 
S.W.2d 88, refused no reversible 
error. 

Wis.—In re Schaefer’s Estate, 53 N. 
W.2d 427, 261 Wis. 431. 

55. Pa.—In re Pryor’s Estate, 27 
A.2d 466, 150 Pa.Super. 75. 

55. Iowa.—First-Trust Joint Stock 
Land Bank of Chicago, Ill., v. 
McNeff, 264 N.W. 105, 220 Iowa 
1225. 

Tex.—Farias v. Salas, Civ.App., 244 
S.W. 1115. 

Statutes requiring corroboration of 
witness testifying as to transac¬ 
tion with decedent or incompetent 
see infra § 651. 

57. Ky.—Fitzpatrick’s Adm’r v. 
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Fitzpatrick, 155 S.W.2d 463, 288 
Ky. 53. 

Tex.—Farias v. Salas, Civ.App., 244 
S.W. 1115. 

Wash.—Boettcher v. Busse, 277 P.2d 
368, 45 Wash.2d 579. 

Wis.—In re Schaefer’s Estate, 53 N. 
W.2d 427, 261 Wis. 43L 

58. TT.S.—In re Seaman, D.C.Mo., 27 
F.Supp. 760. 

Wustum v. Kradwell, C.CXA. 
Wis., 270 F. 546. 

N.Y.—In re Maijgren’s Estate, 84 
N.Y.S.2d 664, 193 Misc. 814. 

59. N.C.—Sanderson v. Paul, 69 S. 
E.2d 156, 235 N.C. 56. 

70 C.J. p 374 note 11. 

60. Ill.—Southern Collegiate Insti¬ 
tute of Albion v. Avery’s Estate, 
157 Ill.App. 568. 

N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

61. Wyo.—State Bank of Wheat- 
land v. Bagley Bros., 11 P.2d 572, 
44 Wyo. 244, rehearing denied 13 
P.2d 564, 44 Wyo. 456. 
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62. Iowa.—Smith v. James, 34 N. 
W. 309, 72 Iowa 515. 

70 C.J. p 375 note 14. 

63. Fla.—Madison v. Robinson, 116 
So. 31, 95 Fla. 321. 

64. Mich.—Caswell v. Smith’s Es¬ 
tate, 248 N.W. 845, 263 Mich. 390. 

70 C.J. p 375 note 16. 

65. N.C.—Harris v. Harris, 100 S. 
E. 125, 178 N.C. 7. 

66. N.Y.—Sallade v. Gerlach, 30 N. 
E. 372, 132 N.Y. 548. 

N.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

Vt.—Pillsbury v. Taylor, 93 A.2d 
102, 117 Vt. 399. 

W.Va.—Clark v. Bouglas, 81 S.E.2d 
112, 139 W.Va. 691. 

67. Tenn.—Roy v. Sanford, 204 S. 
W. 1159, 140 Tenn. 382. 

68. Tenn,—Roy v. Sanford, supra. 

69. Iowa.—Ipsen v. Ruess, 35 N.W. 
2d 82, 239 Iowa 1376. 

70 C.J. p 375 note 21. 

70. Ga.—Smith v. Sherwood, 190 S. 
E. 205, 55 GaAsPp. 395. 

71. N.Y.—Friedrich v. Martin, 63 N. 
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Presumption and burden of proof. The presump¬ 
tion is in favor of the competency of a witness, 72 
and it is incumbent on the objecting party to estab¬ 
lish the disqualification of the witness, 73 that the 
testimony is of a nature which the statute excludes, 74 
and that he is within a class which is protected by 
the statute 75 unless the fact is conceded. 76 Where 
it appears that a witness who was interested as¬ 
signed his interest before testifying, the burden is on 
him, in order to render his testimony competent, 
to show that the assignment was made in good 
faith. 77 

Evidence. In the determination of an objection 
to a witness on the ground of his incompetency to 
testify to a transaction with a person since deceased 
or incompetent, evidence is admissible to aid in a 
determination of the issue. 78 The weight and suffi¬ 
ciency of evidence offered to support or oppose the 
objection is governed by general rules. 79 The fact 
that a written instrument was in the handwriting 
of defendant's agent since deceased is not conclu¬ 
sive that such instrument was delivered by deceased 
so as to exclude all evidence concerning the de¬ 
livery; 80 and, under a statute excluding evidence 
of transactions and communications of a decedent 
as against his assignee, a mere allegation that a 
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party is such an assignee, or evidence tending to 
sustain such allegation is not sufficient to exclude 
the testimony of a witness on that particular issue, 
even though such testimony relates to personal com¬ 
munications and transactions between the witness 
and deceased. 81 

Ruling . Where it appears that the witness is in¬ 
competent to testify as to a transaction with a de¬ 
ceased or incompetent person, his testimony should 
be excluded, 82 but where the competency is doubtful 
the testimony should be admitted; 83 and the testi¬ 
mony should not be excluded where it does not ap¬ 
pear that the witness is incompetent on any of the 
statutory grounds. 84 Where the wife of a witness 
who had just been held incompetent was testifying, 
a statement of the court that it would hold that 
she, too, is interested with her husband constitutes 
a ruling that the witness is incompetent. 85 

Presumption in favor of ruling. Where, in a will 
contest, a person who is both a legatee and an heir 
at law is offered as a witness by contestants and re¬ 
jected by the surrogate, and there is no evidence as 
to whether the witness' interest as heir or as legatee 
is of most value, it will be assumed, in support of 
the surrogate’s ruling, that the interest of the wit¬ 
ness would be promoted by defeating probate. 86 


D. CONFIDENTIAL RELATIONS AND PRIVILEGED COMMUNICATIONS 


L In General 


252. Nature and Grounds of Privilege in 
General 


and certain communications privileged against disclosure 
by a witness is a rule of evidence, based on public policy. 


The principle that certain relations are confidential 


Where persons occupy toward each other certain 


E.2d 586, 294 N.Y. 588, 163 A.L.R. 
1210. 

72. Ga.—Sanders v. Sanders, 78 S. 
E.2d 785, 210 Ga. 248. 

70 C.J. p 375 note 23. 

73. Ill.—Karlos v. Pappas, 121 N.E. 
2d 611, 3 Ill.App.2d 281. 

Iowa.— Corpus Juris cited in In re 
Fili’s Estate, 40 N.W.2d 286, 291, 
241 Iowa 61. 

NT.C.—Sanderson v. Paul, 69 S.E.2d 
156, 235 N.C. 56. 

Pa.—Glass v. Walters, 86 Pa.Dist. 

& Co. 295, 67 York Leg.Rec. 58. 

70 C.J. p 375 note 24. 

74. N.C.—Lockhart v. Bell, 90 N.C. 
499. 

75. Ind.—Hodgson v. Jeffries, 52 
Ind. 334. 

70 C.J. p 375 note 26. 

76. N.Y.—Peters v. Peters, 22 N.Y. 
S. 764, 3 Misc. 264. 

70 C.J. p 375 note 27. 

77. Pa.—In re Swaney's Estate, 94 
Pa.Super. 216. 


1 78. Vt.—Pillsbury v. Taylor, 93 A. 

| 2d 102, 117 Vt. 399. 

| 70 C.J. p 375 note 29. 

1 79. Mich.—Kelso v. Coburn, 53 N. 

I W.2d 686, 334 Mich. 43. 

Evidence held sufficient to show 
that the witness was incompetent. 
Ga.—American Surety Co. of New- 
Work v. Citizens' Bank of Col¬ 
quitt, 172 S.E. 801, 48 Ga.App. 

448, affirmed 180 S.E. 635, 180 Ga. 
827, and rehearing denied 181 S.E. 
240, 180 Ga. 827. 

70 C.J. p 375 note 30 [a]. 

Evidence held insufficient to show 
that the witness was incompetent. 
Ala.—Sisson v. Swift, 9 So.2d 891, 
243 Ala. 289. 

W.Va.—Ireland v. Hibbs, 22 S.E.2d 
706, 125 W.Va. 31. 

70 C.J. p 375 note 30 [b]. 

80. Wis.—Timlin v. U. S. Equitable 
L. Assur. Soc., 124 N.W. 253, 141 
Wis. 276. 

81. Iowa.—McAleer v, McNamara, 
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117 N.W. 1122, 112 N.W. 85, 140 
Iowa 112. 

82. Iowa.—In re Hewitt’s Estate, 
62 N.W.2d 198, 245 Iowa 369. 

Mo.—Scott v. Scott, APP., 265 S.W. 
864. 

Tex.—Adams v. Adams, Civ.App., 
132 S.W.2d 497. 

Vt.—Pillsbury v. Taylor, 93 A.2d 102, 
117 Vt. 399. 

83. Ga.—'Whiddon v. Hall, 118 S.E. 
347, 155 Ga. 570. 

Kan.—Madden v. G1 at hart, 265 P. 

42, 125 Kan. 466. 

70 C.J. p 376 note 34. 

84. Minn.—In re Palmer’s Estate, 
57 N.W.2d 409, 238 Minn. 549. 

S.C.—Van Ness v. Schachte, 141 S. 
E. 721, 143 S.C. 429. 

85. N.Y.—Bury v. Michels, 215 N. 
Y.S. 794, 127 Misc. 281. 

86. Iowa.—James v. Fairall, 148 N. 
W. 1029, 168 Iowa 427. 

N.Y.—In re Lasak, 30 N.E. 112, 131 
N.Y. 624. 
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confidential relations, the law, on the ground of 
public policy, 87 will not compel, or even allow, one 
of them to violate the confidence reposed in him by 
the other, by testifying, without the consent of the 
other, as to communications made to him by such 
other in the confidence which the relation has in¬ 
spired; 88 and a statute making both parties com¬ 
petent and compellable to testify cannot be con¬ 
strued to open the door to a full inquiry into such 
privileged communications. 89 This rule of privi¬ 
leged communications is not a rule of substantive 
law, but a mere rule of evidence 90 which does not 
affect the general competency of any witness, but 
merely renders him incompetent to testify to certain 


particular matters; 91 hence, the fact that some 
part of a witness’ testimony may have been privi¬ 
leged does not justify the exclusion of it as a 
whole. 92 The rule has been declared conditional 
rather than absolute; 93 but it has also been held 
that statutory privileges are absolute in the sense 
that, even in matters involving public justice, a court 
may not compel disclosure of confidential communi¬ 
cations thus privileged. 94 

Privilege has been held to be a matter of stat¬ 
ute, 95 and the general rule is that there is no privi¬ 
lege in the absence of statute. 98 Under some au¬ 
thorities, a statute conferring such a privilege 
should 97 be strictly construed, whereas, under other 


87. Mo.—Corpus Juris cited in State 
v. Flynn, 257 S.W.2d 69, 73, 363 
Mo. 1065. 

70 C.J. p 376 notes 39, 40. 

'‘Public policy—the law—requires 
that these confidences shall not be 
revealed to third parties, without 
consent, at any time, in court or 
out of court.” 

N.J.—Lindner v. First Nat. Bank & 
Trust Co. of Montclair, 76 A. 2d 
49, 51, 9 N.J. Super. 569. 

8a Ala.—Corpus Juris cited in 
Sawyer v. Stanley, 1 So.2d 21, 24, 
241 Ala. 39. 

N.J.—Corpus Juris cited in Levine 
v. State Board of Registration and 
Examination in Dentistry, 1 A2d 
876, 878, 121 N.J.Law 193. 

Okl.—Corpus Juris cited in De Wolf 
v. State, 245 P.2d 107, 121, 95 
Okl.Cr. 287. 

Va—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 520, 146 AL.R. 
966. 

70 C.J. p 376 note 40. 

Civil and criminal proceedings as 
within privilege as to: 

Attorney and client see infra § 
292. 

Husband and wife see infra § 273. 
Physician and patient see infra 
§ 301. 

Communications of party interested 
with decedent or incompetent see 
supra §§ 167-185. 

Confidential communications defined 
see Communication, 15 C.J.S. p 639 
notes 40-43. 

Privilege of witness see infra §§ 
430-457. 

Privileged communication: 

As defense in contempt proceed¬ 
ing see Contempt § 35. 

Defined see Communication, 15 C. 
J.S. p 639 note 44. 

Striking evidence as privileged see 
Trial § 134 a. 

Conditions necessary to establish¬ 
ment of privilege 
In order to establish a privilege 
against the disclosure of communi¬ 
cations, they must originate in a 
confidence that they will not be dis¬ 


closed; confidence must be essential 
to the satisfactory maintenance of 
the relationship; the relationship 
must be one which should be sedu¬ 
lously fostered; and the injury re¬ 
sulting from disclosure must be 
greater than the benefit which dis¬ 
closure would afford in disposing of 
litigation correctly. 

TT.S.—IT. S. v. Funk, D.C.Ky., 84 
F.Supp. 967. 

N.Y.—Scolavino v. State, 62 N.Y.S.2d 
17, 187 Misc. 253, modified on other 
grounds 67 N.Y.S.2d 202, 271 App. 
Div. 618, affirmed 74 N.E.2d 174, 
297 N.Y. 460. 

Ohio.—In re Hezmstein, 6 Ohio 
Supp. 260. 

Wash.—State ex rel. Han gland v. 
Smythe, 169 P.2d 706, 25 Washed 
161, 165 A.L.R. 1295. 

Refusal of witness to answer 

(1) A witness may refuse to an¬ 
swer any question that seeks to 
elicit privileged matter. 

Ohio.—In re Heile, 29 N.E.2d 175, 
65 Ohio App. 45. 

(2) Duty to testify or answer 
generally see infra § 430. 

89. RX—Briggs v. Briggs, 26 A. 
198. 

70 C.J. p 376 note 41. 

90. Miss.—Yazoo & M. V. R. Co. 
v. Decker, 116 So. 287, 150 Miss. 
621. 

Retroactive effect of amendment 

An amendment to a secrecy or 
privilege statute can be given retro¬ 
active effect and is applicable to 
any trial held after its effective date. 
Minn.—Rom v. Calhoun, 34 N.W.2d 
359, 227 Minn. 143. 

93- Or.—State v. Luper, 95 P. 811, 
49 Or. 605. 

Competency of witnesses generally 
see supra §§ 49-68. 

92. N.Y.—Transcontinental Engi¬ 

neering Corporation v. Conklin, 
203 N.Y.S. 437, 208 APP.Div. 789. 

70 C.J. p 376 note 45. 

Exclusion of improper evidence gen¬ 
erally see Trial § 90. 
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93. Ohio.—In re Herrnstein, 6 Ohio 
Supp. 260, 266. 

“It ought to follow that no limi¬ 
tation of such nature should be 
recognized unless it is clearly de¬ 
manded by some specific important 
extrinsic policy, and that every in¬ 
tendment should be made against 
such a demand.” 

Ohio.—In re Herrnstein, supra. 

94. N.Y.—People v. Keating, 141 N. 
Y.S.2d 562, 286 App.Div. 150. 

95. N.Y.—Application of Heller, 53 
N.Y.S.2d 86, 184 Misc. 75. 

70 C.J. p 376 note 43. 

“Privileged communications are 
controlled principally by state stat¬ 
utes.” 

U.S.—Stiles v. Clifton Springs Sani¬ 
tarium Co., D.C.N.Y., 74 F.Supp. 
907, 908. 

Statute not repealed or limited 

Statute defining what records are 
competent evidence does not infer- 
entially repeal or make an exception 
to the statute providing for the 
inadmissibility of privileged state¬ 
ments. 

Ohio.—Eikenberry v. McFall, App., 
36 N.E.2d 27. 

96. N.Y.—Thomas v. Morris, 36 N.EL 
2d 141, 286 N.Y. 266, 136 A.L.R. 
854. 

Application of Heller, 53 N.Y.S. 
2d 86, 184 Misc. 75. 

97. Ohio.—Parkhurst v. City of 
Cleveland, Com.Pl., 77 N.E.2d 735. 

Relationships specifically named in 
statute see infra § 254. 

Statute as to newspapermen see in¬ 
fra § 259. 

The tendency of the courts is to¬ 
ward a strict construction of such 
statutes. 

Cal.—Samish v. Superior Court in 
and for Sacramento County, 83 
P.2d 305, 28 C.A2d 685. 

Reason for rule 

Protection against privileged com¬ 
munications often leads to a suppres¬ 
sion of the truth and to a defeat of 
justice. 

Cal.—Samish v. Superior Court in 
and for Sacramento County, supra. 
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authorities, it must, 98 be strictly construed, and the 
statements to be privileged, and hence inadmissible, 
must come within the express terms of the stat¬ 
ute but according to other authority the statutes 
are accorded a broad and liberal construction, 1 in 
carrying out a long-standing public policy of en¬ 
couraging uninhibited communication between per¬ 
sons standing in a relation of confidence and trust. 2 

The rule applies on an examination before trial, 
as discussed in Discovery § 35. 

Immunity from disclosure is a privilege which ex¬ 
tends only to communications. 3 

Privilege is an exception to the general rule that 
the public has a right to every man's evidence ; 4 in 
the administration of justice, the existence of the 
privilege from disclosure, as it now exists, often 
works a hardship in particular cases. 6 

Communications not privileged. The mere fact 
that a communication is regarded by the parties as 
confidential does not render it privileged in a legal 
sense, for the law cannot take account of purely sen- 
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timental considerations as against public interests 
or substantial rights. 6 So, when the parties stood 
in no relation which the law considers confidential, 
a witness cannot be excused or prevented from 
testifying as to matters which were communicated 
to him because the discloseure was in a purely pri¬ 
vate conversation, 7 and was made in confidence and 
in reliance on his promise of secrecy. 8 

Facts which are plain to the observation of any¬ 
one are not within the prohibition of the privilege of 
confidential communications; 9 and where a privi¬ 
leged communication is overheard, whether by acci¬ 
dent or design, by some person not a member of the 
privileged relation and not a necessary intermediary, 
such person may testify as to the communication, 10 
being absolutely unaffected by the law of privilege. 11 

The financial statement made by the guardian of 
an incompetent to a surety company when he applies 
for his bond as guardian has been held not a con¬ 
fidential communication ; 12 and in other particular 
circumstances no privilege has been held to exist. 13 


98. Ohio.—Weis v. Weis, 72 N.E.2d 
245, 147 Ohio St. 416, 169 A.L.R. 
668 . 

Season for role 

Statute is in derogation of the 
common law. 

Ohio.—Weis v. Weis, supra. 

99. Cal.—Dwelly v. McReynolds, 56 
P.2d 1232, 6 C.2d 128. 

Samish v. Superior Court in and 
for Sacramento County, 83 P.2d 
305, 28 C.A.2d 685. 

1. N.Y.—People v. Shapiro, 126 N. 
E.2d 559, 308 N.Y. 453. 

Express or implied confidence 
The mere fact that a communica¬ 
tion was made in confidence, express 
or implied, does not of itself create 
a privilege. 

N.Y.—People v. Shapiro, supra. 

2. Wash.—State ex rel. Haugland v. 
Smythe, 169 P.2d 706, 25 Washed 
161, 165 A.L.R. 1295. 

3. U.S.—Connecticut Importing Co. 
v. Continental Distilling Corp., D. 

C. Conn., 1 F.R.D. 190. 

4. D.C.—In re Investigation of 
World Arrangements with Rela¬ 
tion to Production, Transp., Re¬ 
fining & Distribution of Petroleum, 

D. C., 13 F.R.D. 280. 

Wash.—State ex rel. Haugland v. 
Smythe, 169 P.2d 706, 25 Washed 
161, 165 A.L.R. 1295. 

“The policy of the law is to re¬ 
quire the disclosure of all informa¬ 
tion by witnesses in order that 
justice may prevail. The granting 
of a privilege from such disclosure 
constitutes an exception to that gen¬ 
eral rule.” 


N.Y.—People ex rel. Mooney v. Sher¬ 
iff of New York County, 199 N.E. 
415, 416, 269 N.Y. 291, 102 A.L.R 
769. 

People v. McCormack, 104 N.Y.S. 
2d 139, 144, 278 App.Div. 191, 

affirmed 103 N.E.2d 895, 303 N.Y. 
782. 

5. N.Y.—People ex rel. Mooney v. 
Sheriff of New York County, 199 
N.E. 415, 269 N.Y. 291, 102 A.L.R. 
769. 

8. U.S.—In re Lathrop, Haskins & 
Co., D.C.N.Y., 184 F. 534, appeal 
dismissed 216 F. 102, 132 C.C.A. 
346, appeal dismissed Hotchkiss 
v. Ernst, 35 S.Ct. 201, 235 U.S. 684, 
59 L.Ed. 423. 

70 C.J. p 376 note 47. 

Independent contractor 

(1) In absence of statutory or 
constitutional privilege, a witness 
may not refuse to testify to perti¬ 
nent facts in a judicial proceeding 
merely because testimony compre¬ 
hends a communication or report 
from himself as independent con¬ 
tractor to his employer, although 
communication or relationship may 
be confidential. 

Ohio.—Ex parte Frye, 98 N.E.2d 798, 
155 Ohio St. 345. 

(2) Communications between mas¬ 
ter and servant see infra § 260. 

7. S.C.—Ex parte Parker, 55 S.E. 
122, 74 S.C. 466, 114 Am.S.R. 1011, 
7 Ann.Cas. 874. 

8. U.S.—Cox v. Montague, Tenn., 
78 F. 845, 24 C.C.A. 364, appeal 
dismissed 18 S.Ct 944, 42 L.Ed. 
1213. 

70 C.J. p 376 note 49. 
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9. U.S.—In re Albert Lindley Lee 
Memorial Hospital, C.A.N.Y., 209 
F.2d 122, certiorari denied Cincotta 
v. U. S., 74 S.Ct 709, 347 U.S. 960, 
98 L.Ed. 1104. 

10. Ohio.—Ryan v. Industrial Com¬ 
mission of Ohio., App., 72 N.E.2d 
907. 

Communications in presence or hear¬ 
ing of third persons between: 
Attorney and client see infra § 290. 
Husband and wife see infra 5 27L 
Physician and patient see infra 
§ 299. 

11. Ohio.—Ryan v. Industrial Com¬ 
mission of Ohio, supra. 

12. Iowa.—In re Munsell’s Guardi¬ 
anship, 31 N.W.2d 360, 239 Iowa 
307. 

13. Operation of public transporta¬ 
tion vehicles 

Names and addresses of operators 
and times of operation of public 
transportation vehicles of public 
transportation system are not privl- 

Ohio.—In re Hyde, 79 N.E.2d 224, 
149 Ohio St 407. 

Investigator for citizens’ committee 

Information received on confiden¬ 
tial basis contingent on assurance 
that identities would not be dis¬ 
closed by defendant, who was em¬ 
ployed as chief investigator and 
executive director of citizens’ com¬ 
mittee, created for purpose of in¬ 
vestigating city police department, 
was not privileged. 

La.—In re Kohn, 79 So.2d 81, 227 
La. 245, certiorari denied 76 S.Ct 
196, 360 U.S. 913, 100 L.Ed. —■% 
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Attesting witnesses . The rule with respect to con¬ 
fidential communications does not apply to attesting 
witnesses. 14 

Effect of cessation of relation . The privilege does 
not terminate with the cessation of the protected 
relationship, but continues thereafter. 16 

§ 253. What Law Governs 

Whether testimony should be excluded as privileged 
is governed by the law of the forum or of the state in 
which the contract involved in the action was completed 
and consummated. 


WITNESSES §§ 252-254 

The determination as to whether or not testi¬ 
mony should be excluded on the ground that it 
involves the disclosure of a privileged communica¬ 
tion must be governed by the law of the forum, 16 
or, where the action involves a contract, by the law 
of the state in which the contract was completed 
and consummated. 17 If the question arises in a fed¬ 
eral court, it must be determined according to the 
law of the state in which the court sits; 18 and where 
a witness is examined in one state under a com¬ 
mission issued out of a court of a foreign state or 
country, the law of the state where the examination 
is held governs. 19 


2. Personal, Fiduciary, or Contract Relations Generally 


§ 254. In General 

The tendency is to restrict the relationships to which 
the privilege applies; and a privilege statute protects 
only the relationships specifically named. 

It has been said to be universally conceded that 
the privileged communications are those made by 
persons holding a certain confidential relation, in 
particular that of physician and patient, attorney 
and client, clergyman or priest and penitent, hus¬ 


band and wife, government and informer, assignors 
in certain instances, and parties when the adverse 
parties are personal representatives of deceased per¬ 
sons or claim or defend as heirs, etc. 20 The tenden¬ 
cy is not to extend the classes to which the privi¬ 
lege from disclosure is granted, 21 but to restrict that 
privilege. 22 So, a privileged-communication stat¬ 
ute affords protection only to those relationships 
specifically named therein; 23 the court may not 


Census taker not acting* as such 

Declarations made by grandparent 
to witness concerning illegitimate 
grandson’s parentage were not privi¬ 
leged by virtue of fact that witness 
was a federal census taker, where 
witness was not acting as such when 
declarations were made. 

Iowa.—In re Conner’s Estate, 36 N. 

W.2d 833, 240 Iowa 479. 

Haines of engineer’s clients 
Where engineer by cross petition 
sought to recover for alleged breach 
of contract of employment, he could 
not refuse to answer question as to 
names of his clients after alleged 
breach of employment contract on 
ground of privilege, even though he 
could not be required to state the 
nature of patents about which cli¬ 
ents sought advice. 

Ohio.—Aluminum Industries v. Egan, 
22 N.R2d 459, 61 Ohio App. 111. 

14. Ill.—Jackson v. Pillsbury, 44 
N.R2d 537, 380 Ill. 554. 

15. Wash.—Martin v. Shaen, 156 P. 
2d 681, 22 Wash.2d 505. 

Effect of death of privileged person 
see infra § 303. 

Who may object see infra § 303. 

16. U.S.—First Trust Co. of St. 
Paul v. Kansas City Life Ins. Co., 
aCJLMinn., 79 F.2d 48. 

Doll v. Equitable L. Assur. Soc., 
N.J., 138 F. 705, 71 C.CJL 121. 

Ex parte Sparrow, D.CXAla., 14 
F.R.D. 351. 

What law governs as to competency 
generally see supra 5 5L 


17. N.Y.—Levy v. Mutual Life Ins. 
of N. Y., 56 N.Y.S.2d 32. 

18. U.S.—Connecticut Mut. L. Ins. 
Co. v. Union Trust Co., N.Y., 5 
S.Ct 119, 112 U.S. 250, 28 L.Ed. 
708. 

Doll v. Equitable L. Assur. Soc., 
N.J., 138 F. 705, 71 C.C.A. 121. 

19. N.Y.—In re Whitlock, 3 N.Y.S. 
855, 51 Hun 351, dismissed 21 N.R 
1118, 115 N.Y. 651. 

20. Ohio.—In re Herrnstein, 6 Ohio 
Supp. 260. 

Actions by or against representa¬ 
tives, survivors, or successors in 
title or interest of persons de¬ 
ceased or incompetent see supra 
§§ 132-251. 

Attorney and client see infra 53 
276-292. 

Husband and wife see infra 55 266- 
275. 

Informer see infra § 264 c. 

Physician and patient see infra 55 
293-301. 

Spiritual adviser see infra § 263. 
Classes named or referred to 

Communication between physician 
and his patient, between lawyer and 
his client, and between some others 
where confidential relationship ex¬ 
ists, are privileged. 

U.S.—Rosenberg v. Carroll, D.C.N.Y., 
99 F.Supp. 629. 

Xdmited number of privileges 

There is a limited number of stat¬ 
utory privileges from disclosure. 
N.Y.—People v. Keating, 141 N.Y.S. 

| 2d 562, 286 App.Div. 150. 
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Under the law of the United 

States, privileged communications 
are strictly limited to a few well- 
defined categories, such as communi¬ 
cations between attorney and client, 
clergyman and penitent, and physi¬ 
cian and patient; certain official 
documents are recognized as privi¬ 
leged, and a privilege is accorded 
law-enforcement officers to decline 
to reveal confidential sources of in¬ 
formation. 

D.C.—U. S. v. Keeney, D.C., 111 F. 
Supp. 233, reversed on other 
grounds Keeney v. U. S., 218 F.2d 
843, 94 U.S.App.D.C. 366. 

2L N.Y.—People ex rel. Mooney v. 
Sheriff of New York County, 199 
N.EL 415, 269 N.Y. 291, 102 A.L.R. 
769. 

People v. Keating, 141 N.Y.S.2d 
562, 286 App.Div. 150. 

“Although privileged communica¬ 
tions based on a few confidential 
relationships are recognized, there 
has been no disposition to increase 
the number of confidential cate¬ 
gories.” 

U.S.—U. S. v. Onassis, D.C.N.Y., 133 
F.Supp. 327, 331. 

22. N.Y—People ex rel Mooney v. 
Sheriff of New York County, 199 
N.R 415, 269 N.Y. 291, 102 A.L.R. 
769. 

23. U.S.—First Trust Co. of St. 
Paul v. Kansas City Life Ins. Co., 
C.C.A.Minn., 79 F.2d 48. 

U. S. v. Onassis, D.C.N.Y., 133 
F.Supp. 327—In re Albert Lindley 



97 C.J.S. 


§§ 254-256 WITNESSES 


prescribe such privilege in behalf of any particular 
class, 24 and the legislature alone may do so. 25 The 
very fact that testimonial privileges are based on 
specified confidential relations is proof that they do 
not extend to all such relations. 26 

§ 255. Communications to Accountant 

In the absence of statute, privileged communications 
are not recognized between accountant and client. 

Broadly speaking, privileged communications are 
not recognized as between a client and his account¬ 
ant. 27 In the absence of statute, there is no privilege 
with respect to communications made to an account¬ 
ant by an employer for the purpose of making a 
financial statement or doing other work character¬ 
istically performed by accountants. 28 A statute 
which prohibits a certified public accountant from 
being examined, without the consent of his client, 


as to any communication or information acquired 
in the course of a professional employment does not 
apply as to information acquired by a public ac¬ 
countant when not so employed; 29 and such a stat¬ 
ute does not prevent an internal revenue agent from 
serving a certified public accountant with summons 
to appear before the agent and testify concerning the 
tax liability of a taxpayer. 30 

§ 256. Communications between Banker and 
Depositor 

Communications between banker and depositor, or 
customer, are not privileged. 

The banking business is not privileged from judi¬ 
cial scrutiny, 31 and therefore the rule of privileged 
communications does not apply to communications 
to, or information acquired by, a banking officer in 
the relation of banker and depositor, or customer, 32 


Lee Memorial Hospital, D.C.N.Y., 
115 F.Supp. 643, affirmed, C.A., 
209 F.2d 122, certiorari denied 
Cincotta v. U. S., 74 S.Ct. 709, 347 
U.S. 960, 98 L.Ed. 1104. 

Colo.—Block v. People, 240 P.2d 512, 
125 Colo. 36, certiorari denied 
Block v. People of State of Colo., 
72 S.Ct. 1076, 343 TLS. 978, 96 L.Ed. 
1370, rehearing denied 73 S.Ct. 6, 
344 U.S. 848, 97 L.Ed. 659. 

Minn.—State ex rel. G-. M. Gustafson 
Co. v. Crookston Trust Co., 22 N. 
W.2d 911, 222 Minn. 17. 

N.Y.—People v. Keating, 141 N.Y.S. 
2d 562, 286 App.Div. 150—People 
ex rel. Mooney v. Sheriff of New 
York County, 280 N.Y.S. 904, 245 
App.Div. 97, affirmed 199 N.E. 415, 
269 N.Y. 291, 102 A.L.R. 769. 

Ohio.—Weis v. Weis, 72 N.E.2d 245, 
147 Ohio St. 416, 169 A.L.R. 668. 

Strict construction of statute see 
supra § 252. 

24. U.S.—First Trust Co. of St. 
Paul v. Kansas City Life Ins. Co., 
C.C.A.Minn., 79 F.2d 48. 

Ind.—General Acc. Fire & Life As- 
sur. Co. v. Tibhs, 2 N.E.2d 229, 102 
Ind.App. 262. 

N.Y.—People v. Keating, 141 N.Y.S. 
2d 562, 286 App.Div. 150—People 
ex rel. Mooney v. Sheriff of New 
York County, 280 N.Y.S. 904, 245 
App.Div. 97, affirmed 199 N.E. 415, 
269 N.Y. 291, 102 A.L.R. 769. 

25. Ind.—General Acc. Fire & Life 
Assur. Co. v. Tibhs, 2 N.E.2d 229, 
102 Ind.App. 262. 

N.Y.—People v. Keating, 141 N.Y.S. 
2d 562, 286 App.Div. 150—People 
ex rel. Mooney v. Sheriff of New 
York County, 280 N.Y.S. 904, 245 
App.Div. 97, affirmed 199 N.E. 415, 
269 N.Y. 291, 102 A.L.R. 769. 

Ohio.—Weis v. Weis, 72 N.E.2d 245, 
147 Ohio St. 416, 169 A.L.R. 668. 

26. U.S.—McMann v. Securities and 
Exchange Commission, C.C.AN.Y., 


87 F.2d 377, 109 A.L.R. 1445, cer¬ 
tiorari denied 57 S.Ct. 785, 301 U. 
S. 684, 81 L.Ed. 1342. 

Minn.—State ex rel. G. M. Gustafson 
Co. v. Crookston Trust Co., 22 N. 
W.2d 911, 222 Minn. 17. 

27. U.S.—Himmelfarb v. U. S., C.A. 
Cal., 175 F.2d 924, certiorari de¬ 
nied 70 S.Ct. 103, 338 U.S. 860, 94 
L.Ed. 527, and Ormont v. U. S., 70 
S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527. 

U. S. v. Stoehr, D.C.Pa., 100 F. 
Supp. 143, affirmed, C.A., 196 F.2d 
276, certiorari denied Stoehr v. U. 
S., 73 S.Ct 28, 344 U.S. 826, 97 L. 
Ed. 643. 

Communications between master and 
servant or principal and agent 
see infra § 260. 

Rule at common law 
U.S.—Falsone v. U. S., C.A.Fla., 205 
F.2d 734, certiorari denied 74 S.Ct. 
103, 346 U.S. 864, 98 L.Ed. 375. 

Tax prosecution 

(1) In tax fraud prosecution, tes¬ 
timony of defendant's accountant 
was not privileged, especially in 
view of fact that there was no 
evidence to show that accountant, 
at time he received and relayed 
information to investigators, was an 
employee of defendant. 

U.S.—Gariepy v. U. S., C.A.Mieh, 
189 F.2d 459. 

(2) In prosecution for willfully 
attempting to defeat and evade in¬ 
come taxes, evidence of computation 
which was made by former auditor 
of defendant and which differed only 
slightly from those made by revenue 
agents, was not privileged. 

U.S.—Brown v. U. S., Ky., 224 F.2d 
845, certiorari denied 76 S.Ct. 196, 
350 U.S. 912, 100 L.Ed. -, 

28. U.S.—In re Fisher, D.C.N.Y., 51 
F.2d 424. 
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29. Colo.—Hopkins v. People, 1 P. 
2d 937, 89 Colo. 296. 

70 C.J. p 377 note 58. 

30. U.S.—Falsone v. U. S., C.A.Fla, 
205 F.2d 734, certiorari denied 74 
S.Ct 103, 346 U.S. 864, 98 L.Ed. 
375. 

31. Mich.—Heath v. Waters, 40 
Mich. 457. 

32. Minn.—State ex rel. G. M. Gus¬ 
tafson Co. v. Crookston Trust Co., 
22 N7W.2d 911, 222 Minn. 17. 

70 C.J. p 377 note 61. 

Bank accounts and amount of de¬ 
posits 

In embezzlement prosecution, 
cashier and vice-president of bank 
was properly permitted to testify 
that defendant had a checking ac¬ 
count and savings account in bank, 
and that during period in question 
she had deposited nearly sixteen 
thousand dollars in excess of 
amounts received by her as salary 
and allotment checks from the gov¬ 
ernment, over objection that this 
was a confidential and privileged 
matter between a banker and de¬ 
positor which could not be disclosed 
by banker over depositor’s objection. 
Wyo.—State v. Hambrick, 196 P.2d 
661, 65 Wyo. 1, rehearing denied 
198 P.2d 969, 65 Wyo. 1. 

Action for libel 

Or.—Woolley v. Hiner, 100 P.2d 608, 
164 Or. 161. 

Depositary for bondholders’ commit¬ 
tee 

However, where records of deposi¬ 
tary for protective committee for 
drainage district bondholders re¬ 
vealed personal financial relationship 
between depositary and at least 
one thousand bondholders, to whom 
protective committee owed a duty of 
trust and confidence, neither master 
nor court was compelled to expose 
such records, in suit by withdrawing 
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especially in the case of slanderous communications 
to an officer in a bank without reference to, or in¬ 
fluence by, confidential relations. 33 

§ 257. Communications between Cotenants 
or Copartners 

a. Communications between cotenants 

b. Communications between copartners 

a. Communications between Cotenants 

A cotenant may testify as to transactions between 
him and the other cotenant. 

A cotenant may testify as to transactions which 
took place between him and the other cotenant, 34 
although he subsequently became guardian for such 
other. 35 

b* Communications between Copartners 

Communications between copartners as to firm trans¬ 
actions are not privileged. 

Communications between copartners with respect 
to firm transactions are not privileged. 36 However, 
letters between partners concerning a lawsuit which 
they expect to, and do, begin have been held privi¬ 
leged, 37 as are also letters which concern only the 
litigation of the partner writing them. 38 

§ 258. Communications to, and Information 
Acquired by. Detective 

A statute penalizing a detective's employee for di¬ 
vulging information gained In his employment, except as 
directed by his employer or as required by law, affords 
him no privilege as to competent testimony when sum¬ 
moned as a witness. 


WITNESSES §§ 256-259 

A statute penalizing any employee of a licensed 
detective for divulging any information gained in 
such employment, except as his employer may direct, 
“or as he may be required by law to do,” affords 
no privilege to such an employee with respect to 
pertinent and competent testimony when summoned 
as a witness in court. 33 

§ 259. Communications to, and Information 
Acquired by. Newspaper Editor or 
Reporter 

In the absence of statute, communications to a news¬ 
paper editor or reporter are not privileged. 

The rule of privileged communications does not, 
in the absence of statute, 40 apply to communications 
to a newspaper editor or reporter, 41 for, although 
there is a canon of journalistic ethics forbidding the 
disclosure of a newspaper’s source of information, 
it is subject to qualification and must yield when in 
conflict with the interests of justice. 42 Accordingly, 
a witness before the grand jury on a complaint for 
libel published in a newspaper may be required to 
disclose the name of the writer, which he admits 
he knows, over the objection that it is an office 
regulation that the editors of the paper are not to 
give the name of the writer of articles published in 
it. 43 

A statute conferring on newspapermen the privi¬ 
lege against disclosure of the source of information 
secured by them and published in their newspapers 
is not invalid as against public policy, 44 nor is it 
unconstitutional, as violating the Fourteenth Amend- 


bondholders against protective com¬ 
mittee for an accounting, unless 
ends of justice required such ex¬ 
posure. 

U.S.—Titus v. Rorick, 167 F.2d 571, 
certiorari denied Titus v. Spitzer- 
Rorick Trust & Sav. Bank, 69 S.Ct. 
44, 335 U.S. 822, 93 L.Ed. 376. 

33. Tex.—Smith v. Dawson, Civ. 
App., 234 S.W. 690. 

34. Tenn.—Sutton v. Sutton, Ch.A„ 
58 S.W. 891. 

35. Tenn.—Sutton v. Sutton, supra. 

36. Tex.—Wills Point Bank v. 

Bates, 10 S.W. 348, 72 Tex. 137. 

70 C.J. p 377 note 66. 

“No provision protects 
[partners] from court disclosure of 
the communications with each other 
. . . As to partnerships, there 

is no such dominant public interest 
in assuring complete frankness be¬ 
tween partners that it subordinates 
the public interest in having law¬ 
suits decided on the true facts.” 
US.—'U. S. v. Onassis, D.C.N.Y., 133 
F.Supp. 327, 331. 


37. U.S.—In re Krueger, D.C.Mass., 
14 F.Cas.No. 7,942, 2 Lowell 182. 

Matters collected for information of 
attorney see infra § 289. 

38. U.S.—In re Krueger, supra. 

39. Mass.—Attorney General v. Pel¬ 
letier, 134 NT.EL 407, 240 Mass. 264. 

N.Y.—People v. Roach, 109 N.E. 618, 
215 N.Y. 592, Ann.Cas.l917A 410. 
Credibility of evidence of detective 
generally see infra § 553. 

Source of information in criminal 
prosecution as privileged generally 
see infra § 264 c. 

40. U.S.—Ex parte Sparrow, D.C. 
Ala., 14 F.R.D. 351. 

N.J.—State v. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

41. N.J.—Corpus Juris quoted In 

State v. Donovan, 30 A.2d 421, 425, 
129 N.J.Law 478. 

N.Y.—People ex rel. Mooney v. Sher¬ 
iff of New York County, 199 N.E. 
415, 269 N.Y. 291, 102 A.L.R, 769. 
70 C.J. p 377 note 72. 

“Members of the journalistic pro¬ 
fession do not enjoy the privilege of 
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confidential communication, as be¬ 
tween themselves and their inform¬ 
ants, and are under the same duty 
to testify when properly called upon, 
as any other person.” 

Fla.—Clein v. State, 52 So. 2d 117, 

120 . 

Sources of information must be 
disclosed. 

U.S.—Rosenberg v. Carroll, D.C.N.Y., 
99 F.Supp. 629. 

42. Hawaii.—In re Wayne, 4 Hawaii 
Fed. 475. 

N.J.—Corpus Juris quoted in State 
v. Donovan, 30 A-2d 421, 425, 129 
N.J.Law 478. 

43. N.J.—In re Grunow, 85 A. 1011, 
84 N.J.Law 235. 

70 C.J. p 378 note 74. 

Witnesses and evidence before grand 
jury generally see Grand Juries 
§§ 41, 42. 

44. U.S.—Ex parte Sparrow, D.C. 
Ala, 14 F.R.D. 351. 

N.J.—State v. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 



§§ 259-260 WITNESSES 

ment to the Constitution of the United States; 45 
but such a statute should be strictly construed, 46 
and not applied unless the facts are clearly within 
its purview. 47 The privilege under such a statute 
has been held not absolute in the sense that the 
newspaperman is forbidden to make answer, 48 but to 
leave the witness free to tell the source or not, as 
he may choose. 49 * 

< 

§ 260. Communications between Master and 
Servant or Principal and Agent 

a. Communications between master and 

servant 

b. Communications between principal and 

agent 

a. Communications between Master and Servant 

In the absence of statute, communications between, 
or arising out of the relation of, master and servant are 
not privileged. 

In the absence of statute, the rule of privileged 
communications does not apply to communications 
between, or arising out of the relation of, master 
and servant. 50 This rule applies to reports of an 
officer or employee of a corporation to the company 
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or his superior, 51 such as the report or statement 
of an officer or employee, in the course of his ordi¬ 
nary duty, immediately after an accident, and before 
any action is begun or threatened. 52 However, it 
has been held that whether a motorman’s report of 
an accident is a privileged communication cannot 
be determined by the court without knowing the 
circumstances under which it was made, why it was 
made, and to whom, and the purpose of making it, 58 
and that the company cannot be compelled to an¬ 
swer interrogatories disclosing communications from 
its agents reporting or with respect to an accident 
which are of a strictly confidential character. 54 

Stenographer . A statute which forbids a stenog¬ 
rapher or confidential clerk to disclose any confiden- 
tion communication intrusted to him in his profes¬ 
sional capacity does not privilege a stenographer 
from testifying as to communications not made to 
him in the capacity of stenographer, or as to mat¬ 
ters not related to his stenographic duties. 55 Testi¬ 
mony of a stenographer employed to assist at an 
auction sale and paid out of the expense fund from 
the proceeds of sale, as to matters learned as part 
of her employment, is not privileged. 56 


45. TJ.S.—Ex part© Sparrow, D.C. 

Ala., 14 F.R.D. 351. 

40. N.J.—State v. Donovan, 30 A 2d 
421, 129 N.J.Law 478. 

Strict construction of statutes gen¬ 
erally see supra § 252. 

47. N.J.—State v, Donovan, supra. 
Question held not to go to source 

of publication, so that statute did 
not apply. 

N.J.—State v. Donovan, supra 

48. N.J.—State v. Donovan, supra 

49. N.J.—State v. Donovan, supra 

60. TJ.S.—Corps v. Robinson, Pa, 6 
F.Cas.No. 3,252, 2 Wash.C.C. 388. 

70 C.J. p 378 note 77. 

Communications to: 

Accountant see supra § 255. 
Servant of attorney see infra § 
276. 

Moral duty 

Communications between employer 
and employee are not privileged, 
evert though a moral duty exists not 
to disclose such communications ex¬ 
cept when ordered by competent 
tribunal. 

D.C.—U. S. v. Keeney, D.C., 111 F. 
Supp. 233, reversed on other 
grounds, C.A., Keeney v. U. S., 
218 F.2d 843, 94 U.S.App.D.C. 366. 
Written statements by employee or 
applicant 

There is no privilege or trust re¬ 
lationship between employer and em¬ 
ployee which would prevent or pro¬ 
hibit the furnishing of voluntary 
statements in writing made by an 


employee or an applicant for em¬ 
ployment; letters subscribed by 
plaintiff and directed by him to his 
prospective employer, which were 
procured by defendant insurance 
company for purpose of offering in 
evidence to show condition of plain¬ 
tiff, were not privileged communi¬ 
cations. 

La—Richmond v. New York Life 
Ins. Co., App., 45 So.2d 111. 

No imputation of privilege 

In action by truck driver’s guest 
against truck driver's employer for 
injuries sustained in collision, em¬ 
ployer had right to show, by testi¬ 
mony of truck driver and employer’s 
manager, and by employer’s written 
instructions, the nature and extent 
of driver’s employment, restriction 
on his authority, and scope of em¬ 
ployment as to permitting guests to 
ride on truck, without imputation 
that such testimony was privileged. 
Tex.—Kirklin v. Standard Coffee Co., 
Civ.App., 114 S.W.2d 263. 

51. Ga—Georgia & F. Ry. v. John¬ 
son, 72 S.E. 951, 10 GaApp. 101. 
70 C.J. p 378 note 78. 

Insurance adjuster’s report 

In insured’s action, based on adjus¬ 
ter’s alleged fraud, to set aside set¬ 
tlement of claim under policy for ac¬ 
cidental injuries, adjuster’s report 
of settlement to insurer was not priv¬ 
ileged. 

TJ.S.—Provident Life & Acc. Ins. Co. 
v. Bertman, C.C.AOhio, 151 F.2d 
100L 


52. Mo.—Curtis v. Indemnity Co. of 
America, 37 S.W.2d 616, 327 Mo. 
350. 

Va.—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 520, 146 AL.R. 
966. 

70 C.J. p 378 note 79. 

Communication of report to attorney 

(1) This has been held to be true 
even though the original report or 
a copy thereof is afterward commu¬ 
nicated to the company’s attorney 
when suit is threatened or brought. 
Va.—Virginia Carolina Chemical Co. 

v. Knight, 56 S.E. 725, 106 Va 674. 

(2) Under later authority, a state¬ 
ment concerning an accident obtain¬ 
ed by employer from his employee for 
bona fide purpose of being later 
transmitted to employer’s attorney 
for advice, or to be used by attorney 
in connection with pending or threat¬ 
ened litigation, is privileged. 

Va—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va 520, 146 A.L.R. 
966. 

(3) Communications in preparation 
for pending or prospective litiga¬ 
tion generally see infra § 289. 

53. D.C.—'Wolff v. Capital Transit 
Co., Mun.App., 35 A.2d 454. 

54. Wash.—Cully v. Northern Pacific 
R. Co., 77 P. 202, 35 Wash. 241. 

55. Iowa.—Ewing v. Hatcher, 154 
N.W. 869, 175 Iowa 443. 

56. Mich.—Sotham v. Macomber, 146 
N.W. 674, 180 Mich. 120, AnaCas. 
1916C 694. 
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WITNESSES §§ 260-262 


b. Comnmnicatioiis between Principal and Agent 

In the absence of constitutional op statutory provi¬ 
sion, communications between a principal and his agent 
are generally not privileged. 

Communications between a principal and his agent 
are, as a general rule, not privileged, 57 in the ab¬ 
sence of a privilege created by constitution or stat¬ 
ute, 58 and at least if it appears that the communica¬ 
tion came merely in the ordinary course and routine 
of the party’s business, 68 and not in view of any 
existing or prospective litigation. 60 

§ 261. Telegraph or Telephone Messages 

Telegraph or telephone messages in the possession of 
an officer or employee of a telegraph or telephone com¬ 
pany are not privileged communications. 

Telegraph or telephone messages in the possession 
of an officer or employee of a telegraph or telephone 
company are not privileged communications, and 


their production as evidence on a trial in a court 
of justice may be compelled; 61 and this rule is not 
affected by a statutory provision which prohibits a 
telegraph or telephone employee to make known the 
contents of a message sent or received without the 
consent of the sender or receiver. 62 

§ 262. Information Acquired by Professional 
Nurse 

Communications between a nurse and a patient are 
not privileged except under statute. Authorities differ 
as to whether a statute making communications to a 
physician privileged extends to a nurse. 

In the absence of statutory provision for the 
privilege of communications between a nurse and a 
patient, such communications are not privileged. 63 
Under some statutes, a professional or registered 
nurse is not allowed to disclose any information 
which he or she acquired in attending a patient 


57. Ga—Metropolitan Life Ins. Co. 
v. Johnson, 5 S.E.2d 920, 61 GaApp. 
282. 

Iowa.—In re Munsell’s Guardianship, 
31 N.W.2d 360, 239 Iowa 307. 

70 C.J. p 378 note 85. 

Spouse as agent for other spouse see 
infra § 269 d. 

Broker and customer 
U.S.—McMann v. Securities and Ex¬ 
change Commission, C.C.A.N.Y., 87 
F.2d 377, 109 A.L.R. 1445, certio¬ 
rari denied 57 S.Ct 785, 301 U.S. 
684, 81 L.EcL 1342. 

In malicious prosecution action 

against insurance company and its 
agent, communications between in¬ 
surance company and agent which 
might shed light on question of mal¬ 
ice were not privileged. 

Ala.—Bryant v. Hartford Fire Ins. 
Co., 159 So. 685, 230 Ala. 80. 

Physician 

(1) Where defendant In personal 
injury action obtained order requir¬ 
ing plaintiff to submit her person to 
physical examination by physicians 
chosen by defendant, plaintiff was 
entitled to interrogate physician with 
reference to what examination dis¬ 
closed, as against contention that 
physician was acting as defendant's 
agent in preparation of its defense, 
and that physician's opinion arising 
from examination was confidential, 
it not being urged that the relation 
of physician and patient existed be¬ 
tween plaintiff and the examining 
physician. 

Ohio.—NIedhamer v. Cincinnati St. 
Ry. Co., 5 Ohio Supp. 67. 

(2) Communications between phy¬ 
sician and patient see infra S3 293- 
301. 

(3) In suit under insurance policy 
providing for monthly disability pay¬ 
ments, written reports by insurer's 


physicians as to insured’s condition 
were admissible, as against conten¬ 
tion that reports were privileged and 
confidential because made by insur¬ 
er’s physicians for use by insurer, in 
absence of showing that reports were 
made for purpose of constituting in¬ 
formation of insurer's attorneys or 
that they were in possession of in¬ 
surer’s attorneys as confidential in¬ 
formation. 

Ga—Metropolitan Life Ins. Co. v. 

Johnson, 5 S.E.2d 920, 61 GaApp. 

282. 

(4) In action to recover proceeds 
of life policy, objection was proper¬ 
ly sustained to offer to prove by phy¬ 
sician, who made physical examina¬ 
tion of insured for insurer, that phy¬ 
sician made a report to the insurer 
favorable to the insured, since the 
report was not a part of the policy 
and was of a confidential nature, and 
physician was agent of insurer. 

Pa—Glickman v. Prudential Ins. Co. 

of America, 29 A.2d 224, 151 Pa. 

Super. 52. 

Treasury rules as to enrolled agents 

Rules and regulations of the treas¬ 
ury department granting to enrolled 
agents the same rights, powers, and 
privileges as an enrolled attorney, 
cannot be construed as making com¬ 
munications by a taxpayer to his en¬ 
rolled agent privileged, since, if so 
construed, they would he in conflict 
with statute dealing with examina¬ 
tion of books of taxpayer and wit¬ 
nesses by commissioner of internal 
revenue. 

U.S.—Falsone v. U. S., CA-Fla., 206 

F.2d 734, certiorari denied 74 S. 

Ct. 103, 346 U.S. 864, 98 L.EcL 375. 

Employee of adjustment bureau 

In action for injuries from automo¬ 
bile accident, statements made by 
plaintiff to employee of an adjust- 
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menfc bureau, who had been retained 
by plaintiff’s insurance carrier to se¬ 
cure a statement from plaintiff as to 
circumstances surrounding accident, 
were not privileged. 

U.S.—Gordon v. Robinson, D.C.Pa., 
109 F.Supp. 106, reversed on other 
grounds, C.A., 210 F.2d 192. 

58. Ohio.—Ex parte Frye, 98 N.E.2d 
798, 155 Ohio St. 345. 

59. Mo.—Curtis v. Indemnity Com¬ 
pany of America, 37 S.W.2d 616, 327 
Mo. 350. 

Meadows v. Metropolitan Life 
Ins. Co., App., 104 S.W.2d 788. 

60. Mo.—Curtis v. Indemnity Com¬ 
pany of America, 37 S.W.2d 616, 
327 Mo. 350. 

Meadows v. Metropolitan Life 
Ins. Co., App., 104 S.W.2d 788. 
Communications in preparation for 
pending or prospective litigation 
see infra 5 289. 

6L Tex.—Ex parte Gould, 132 S.W. 
364, 60 Tex.Cr. 442, 31 L.RJL,N.&, 
835. 

70 C.J. p 378 note 87. 

62. Ala.—Morris v. State, 142 So. 
592, 25 Ala App, 156. 

70 C.J. p 378 note 88. 

Duty not to disclose messages gen¬ 
erally see Telegraphs and Tele¬ 
phones §§ 117, 154. 

63. Colo.—Block v. People, 240 P.2d 
512, 125 Colo. 36, certiorari denied 
Block v. People of State of Colo., 
72 S.Ct. 1076, 343 U.S. 978, 96 L.Ed. 
1370, rehearing denied 73 &Ct 6, 
344 U.S. 848, 97 L.Ed. 659. 

Ohio.—Weis v. Weis, 72 N.E.Zd 245, 
147 Ohio St. 416, 169 A.L.R. 668. 
Communications between physician 
and patient: 

Generally see infra §$ 293—301. 

In presence or hearing of third 
persons see infra 5 299. 
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§§ 262-263 WITNESSES 

and which was necessary in order to enable him or 
her to act in that capacity, 64 but such statutes do not 
disqualify a nurse who is not a professional or 
registered nurse. 65 A statute making communica¬ 
tions to a physician privileged has been held not to 
extend the privilege to communications to a nurse; 66 
but other authority is to the contrary, 67 and if a 
nurse receives or hears confidential communications 
from a patient which are necessary and proper in 
order for the physician to discharge the functions 
of his office according to the usual course of prac¬ 
tice, the privilege extended to the physician extends 
equally to the nurse, 68 although she is competent 
as to all matters learned when not assisting the 
physician. 69 

§ 263. Communications to Spiritual Adviser 

Communications to a spiritual adviser are privileged 
only if a statute so provides. Among other requirements, 


the communications, to be privileged, must be made to 
the clergyman in his professional capacity and in the 
course of discipline enjoined by the church. 

At common law there was no privilege as to com¬ 
munications or confessions to a spiritual adviser; 76 
and, in the absence of statute, no such privilege 
exists ; 71 but, under appropriate statutory provision, 
it has been held that clergymen or priests could not 
disclose, over objection of the party so confiding, 
confessions or admissions made to them in the 
course of discipline enjoined by their respective 
churches. 72 

In order for a communication to be privileged un¬ 
der such statute, it must be made to the clergyman as 
such in his professional capacity or character, 73 in 
the course of discipline enjoined by the church, 74 
by a person seeking religious or spiritual advice, aid, 
or comfort, 75 and the communication must be 
penitential in character, 76 and proper in order to 


64. N.Y.—Homnyack v. Prudential 
Ins. Co., 87 N.E. 769, 194 N.Y. 456. 

70 C.J. p 451 note 4. 

Purpose of statute is to prevent 
nurses from disclosing’ information 
which might result in humiliation, 
embarrassment, or disgrace to pa¬ 
tients. 

U.S.—Stiles v. Clifton Springs Sani¬ 
tarium Co., D.C.N.Y., 74 F.Supp. 
907. 

Necessary incident to treatment or 
examination 

(1) Statutory prohibition against 
disclosure of information by pro¬ 
fessional or registered nurse is only 
applicable and operative as a bar 
if information was acquired in at¬ 
tending patient and was necessary 
to enable nurse to treat the patient 
or is acquired as a necessary inci¬ 
dent of such treatment or examina¬ 
tion; information and knowledge ac¬ 
quired by registered nurses by ordi¬ 
nary observation and hearing, but 
not relating to treatment or informa¬ 
tion acquired as an incident thereto, 
did not constitute privileged commu¬ 
nication within statutory prohibition. 
N.Y.—In re Schermerhom, 98 N.Y.S. 

2d 361, reversed on other grounds 
98 N.Y.S.2d 367, 277 App.Div. 845, 
affirmed 98 N.E.2d 475, 302 N.Y. 660. 

(2) A nurse’s testimony as to her 
deceased patient's mental alertness, 
good memory, interest in farm, and 
prices of produce, and other informa¬ 
tion that any layman could have tes¬ 
tified to, could not be barred as con¬ 
fidential communication. 

N.Y.—In re Avery’s Estate, 76 N.Y.S. 
2d 790. 

65. N.Y.—-Hobbs v. Hullman, 171 N. 
Y.S. 390, 183 App.Div. 743. 

66 . U.S.—First Trust Co. of St. Paul 
v. Kansas City Life Ins. Co., C.C. 
AMinn., 79 F.2d 48. 

Ind.—General Acc., Fire & Life As- 


sur. Co., Limited, of Scotland, v. 
Tibbs, 2 N.E.2d 229, 102 Ind.App. 
262. 

Ohio.—Weis v. Weis, 72 N.E.2d 245, 
147 Ohio St. 416, 169 A.L.R. 668. 
Wis.—Prudential Ins. Co. of America 
v. Kozlowski, 276 N.W. 300, 226 
Wis. 641. 

70 C.J. p 451 note 6. 

Well-reasoned opinion 
U.S.—Southwest Metals Co. v. Gomez, 
C.C.AAriz., 4 F.2d 215, 39 A.L.R. 
1416. 

Matters observed during confinement 

In action on life policy excluding 
liability if insured was pregnant 
at date of policy and death resulted 
from such pregnancy, student nurse 
in hospital, who prepared room for 
insured’s confinement and who re¬ 
mained through the confinement, 
could testify with respect to matters 
observed without violating the stat¬ 
ute. 

Miss.—Life & Cas. Ins. Co. v. Wal¬ 
ters, 177 So. 47, 180 Miss. 384. 

67. Okl.—Clapp v. State, 124 P.2d 
267, 74 Okl.Cr. 144. 

68. Ohio.—Humble v. John Hancock 
Life Ins. Co. of Boston, Mass., 3 
Ohio Supp. 373, affirmed John Han¬ 
cock Life Ins. Co. v. Humble, App., 
31 N.E.2d 887, motion denied 32 N. 
E.2d 425. 

Pa.—Gilham v. Gilham, 110 A2d 915, 
177 Pa.Super. 328. 

70 C.J. p 451 note 7. 

Reason for rule 

(1) The nurse Is acting in the ca¬ 
pacity of agent or employee of the 
physician when she hears the com¬ 
munication. 

Minn.—Ostrowski v. Mockridge, 65 
N.W.2d 185, 242 Minn. 265. 

(2) Communications between mas¬ 
ter and servant or principal and 
£gent generally see supra § 260. 

746 


69. Miss.—Mississippi Power & 

Light Co. v. Jordan, 143 So. 483, 
164 Miss. 174. 

70. Ky.—Johnson v. Commonwealth, 
221 S.W.2d 87, 310 Ky. 557. 

70 C.J. p 451 note 9. 

71. N.J.—State v. Morehous, 117 A 
296, 97 N.J.Law 285. 

70 C.J. p 451 note 10. 

72. Ky.—Johnson v. Commonwealth, 
221 S.W.2d 87, 310 Ky. 557. 

70 C.J. p 451 note 11. 

73. Ky.—Johnson v. Commonwealth, 
supra. 

Pa.—In re Schaeffer’s Estate, Orph, 
52 Dauph.Co. 45. 

70 C.J. p 451 note 13. 

74. Kan.—In re Koellen’s Estate, 176 
P.2d 544, 162 Kan. 395. 

Ky.—Johnson v. Commonwealth, 221 
S.W.2d 87, 310 Ky. 557. 

70 C.J. p 452 note 14. 

Minister’s opinion as to soundness 
of mind 

Exclusion of minister's opinion as 
to soundness of mind of plaintiff’s 
grantor at time of conveyance of her 
joint interest In realty to plaintiff 
was error, since testimony concerned 
neither a confession nor admission on 
part of plaintiff’s grantor made to 
minister in course of any disciplinary 
action enjoined on him by his church. 
Ind.—Buuck v. Kruckeberg, 95 N.E.2d 
304, 121 IncLApp. 362, 22 AL.R.2d 
1145. 

75. Minn.—In re Swenson, 237 N.W. 
589, 183 Minn. 602. 

Pa.—In re Schaeffer's Estate, Orph, 
52 DauphCo. 45. 

76. Ky.—Johnson v. Commonwealth, 

221 S.W.2d 87, 310 Ky. 557. 

Minn.—In re Swenson, 237 N.W. 589, 
183 Minn. 602. 

Pa.—In re Schaeffer’s Estate, Orph, 
52 DauphCo. 45. 
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enable the clergyman to discharge the functions 
of his office 77 or advise or assist the person mak¬ 
ing the statement; 78 and it must also have been 
made and received in confidence, 79 although no ex¬ 
press promise of secrecy is necessary. 80 The privi¬ 
lege has been held to apply to a voluntary confession 
as well as to one made under a mandate of the 
church, 81 and to observations, as well as to com¬ 
munications. 82 

A witness is not required to disclose the com¬ 
munication to enable the court to determine whether 
it is privileged, 83 and, before directing the witness 
to answer, the court should be satisfied, from the 
facts and circumstances leading up to the com¬ 
munication, that the witness is mistaken in making 
the claim of privilege. 84 

A statute granting the privilege to “clergymen or 
other minister of any religion” does not limit the 
privilege to priests or clergymen of any one de¬ 
nomination. 85 

§ 264. State Secrets and Information Acquir¬ 
ed by Public Officers 

a. In general 


WITNESSES §§ 263-264 

b. Proceedings of, and testimony before, 

grand jury 

c. Sources of information in criminal 

prosecution 

d. Records; files 

e. Tax and revenue matters 

f. Accident reports 

a. In General 

State secrets, communications between the govern¬ 
ment and its agents, and official communications between 
government officers are privileged; and public officers 
may not disclose communications to, or information ac¬ 
quired by, them in performing their duties when such 
disclosure would be contrary to public policy or interest 
or is prohibited by statute. 

State secrets, 86 or matters of state, the publica¬ 
tion of which would be prejudicial to the interests 
of the community, 87 are privileged. Communica¬ 
tions between the government and its agents are 
likewise privileged, 88 as are official communications 
between officers of the government; 89 and public 
officers may not disclose communications made to, 
or information acquired by, them, while acting in 
the performance of their duties, when such dis¬ 
closure would be contrary to public policy, 90 or pub- 


77 . Ky.—Johnson v. Commonwealth, 
221 S.W.2d 87, 310 Ky. 657. 

Neb.—Hills v. State, 85 N.W. 836, 
61 Neb. 589, 57 L.R.A 155. 

78 . Iowa.—State v. Brown, 64 N.W. 
277, 95 Iowa 381. 

79 . Iowa.—Reutkemeier v. Nolte, 161 
N.W. 290, 179 Iowa 342, L.R.A. 
1917D 273. 

70 C.J. p 452 note 19. 

80 . Neb.—Hills v. State, 85 N.W. 
836, 61 Neb. 589, 57 L.R.A 155. 

81 . Minn.—In re Swenson, 237 N.W. 
589, 183 Minn. 602. 

82. Iowa.—Boyles v. Cora, 6 N.W.2d 
401, 232 Iowa 822. 

83 . Minn.—In re Swenson, 237 N.W. 
589, 183 Minn. 602. 

84. Minn.—In re Swenson, supra. 

85. Minn.—In re Swenson, supra. 

86. TJ.S.—Marbury v. Madison, Dist. 
Col., 1 Cranch 137, 2 L.Ed. 60. 

70 C.J. p 452 note 26. 

Military secrets 

In a suit to recover for an alleged 
infringement of a patent by the gov¬ 
ernment, a witness for the govern¬ 
ment may stand on his claimed testi¬ 
monial privilege and refuse to di¬ 
vulge information involving a dis¬ 
closure of military secrets essen¬ 
tial to the government's national de¬ 
fense; nor, under such circumstanc¬ 
es, will the court order defendant to 
proceed with the case in camera 
U.S.—Pollen v. U. S. f 85 CtCL 673. 


Consular officer 

While a consular officer is not ex¬ 
empt from being called as a witness, 
he may not he required to testify 
concerning contents of consular ar¬ 
chives or to divulge information 
which has come to him in his official 
capacity. 

N.T.—American League for a Free 
Palestine v. Tyre Shipping Co., 119 
N.Y.S.2d 860, 202 Misc. 831, affirm¬ 
ed 117 N.Y.S.2d 655, 281 App.Div. 
655. 

70 C.J. p 452 note 26 [a]. 

87. N.H.—Lefebvre v. Somersworth 
Shoe Co., 41 A.2d 924, 93 N.H. 354. 

88. Ala—Parsons v. State, 38 So.2d 
209, 251 Ala 467. 

Season for rule 

Otherwise, due administration of 
justice and government could not 
proceed. 

Ala—Parsons v. State, sujra 

89 . U.S.—Zacher v. U. S., C.A.Mo., 
227 F.2d 219, certiorari denied 76 
S.Ct. 542, 350 U.S. 993, 100 L.Ed. 

N.Y.—People v. Keating, 141 N.Y.S. 

2d 562, 286 App.Div. 150. 

33 C.J. p 377 note 8. 

Correspondence between attorney 
general and district attorney see 
infra § 265. 

; Communication relating to private 
matter 

A written communication between 
public officials, which relates to a 
private matter as distinct from a 
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public one, is not privileged on the 
grounds of public policy. 

Kan.—Prymek v. Herink, 289 P. 412, 
131 Kan. 77. 

70 C.J. p 453 note 41. 

90 . TJ.S.—Foltz v. Moore McCormack 
Lines, 189 F.2d 537, certiorari de¬ 
nied Moore McCormack Lines v. 
Foltz, 72 S.Ct. 106, 342 U.S. 871, 
96 L.Ed. 655. 

W.Va—Corpus Juris cited in State 
ex rel. Lykens v. Bouchelle, 11 S. 
E.2d 119, 122 W.Va. 498. 

70 C.J. p 452 note 27. 

Communication to prosecuting at¬ 
torney see infra § 265. 

The assumption underlying 1 an in¬ 
formant's communication is that he 
speaks to government investigators 
in confidence and the communication 
is privileged. 

U.S.—U. S. v. Kelsey-Hayes Wheel 
Co., D.C.Mich., 15 F.R.D. 461. 

Crime 

(1) Statements and complaints rel¬ 
ative to commission of a crime, when 
made in good faith to the proper au¬ 
thorities, are privileged. 

Alaska.—Wilson v. Eberle, 15 Alaska 
260. 

(2) There is no privilege which 
puts beyond the reach of compulsory 
process evidence in the possession 
of police or prosecuting authorities 
bearing on the truth of the fact in 
issue in a criminal case. 

N.J.—State v. Cooper, 6T A.2d 298, 
2 N.J. 540. 
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lie interest, 91 or is prohibited by statute, 92 or if | there are departmental regulations so providing; 92 


(3) Statements of persons to pub¬ 
lic officers investigating a crime or 
a possible crime are privileged, but 
the immunity from disclosure is not 
absolute; whenever it should appear 
to the court that the statements 
would tend to show the innocence of 
an accused person, or lessen the risk 
of false testimony, or otherwise be 
essential to the proper determination 
of a case, then a paramount public 
policy would require that the state¬ 
ments be used; the head of a depart¬ 
ment where statements of persons to 
public officers investigating a crime 
or a possible crime are reposed will 
not ordinarily be required by the 
court to disclose them when, in the 
opinion of the court, the disclosure 
would be prejudicial to the public 
service. 

W.Va.—State ex rel. Lykens v. Bou- 
chelle, 11 S.E.2d 119, 122 W.Va. 498. 

(4) Sources of information in crim¬ 
inal prosecution see infra subdivision 
c of this section. 

Justice and immigration departments 
In actions for services rendered to 
defendant, plaintiffs' motion for order 
directing United States Department 
of Justice to furnish plaintiffs with 
information with respect to pro¬ 
ceedings pending against defendant 
by immigration and naturalization 
service would be denied, since infor¬ 
mation in possession of government 
bureaus is of a highly confidential 
nature and the federal agency would 
not be required to honor the order. 
N.Y.—Jacoby v. Delflner, 51 N.Y.S. 
2d 478, 183 Misc. 280, affirmed 63 
N.Y.S.2d 833, 270 App.Div. 1013. 
Purthering directive of governmen¬ 
tal agency 

However, it has been held that an 
individual employed by a govern¬ 
mental agency will not be exempt 
from testifying solely due to the rea¬ 
son that such person was employed 
or gained information while further¬ 
ing a directive of such governmental 
agency. 

U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 F.2d 467. 

91. U.S.—U. S. v. Funk, D.C.Ky., 84 
F.Supp. 967. 

N.Y.—Corpus Juris cited in People v. 
Keating, 141 N.Y.S.2d 562, 565, 286 
App.Div. 150. 

■“To justify a privilege it must 
be, on settled principles, a secrecy 
indispensible [sic] to induce freedom 
of official communication or efficiency 
In the transaction of official business, 
•and it must further be a secrecy 
which would have remained inviola¬ 
ble but for this compulsory disclo¬ 
sure." 

Ohio.—In re Hermstein, 6 Ohio Supp. 
260, 268. 


The theory on which public officers 
are precluded from disclosing in¬ 
formation communicated to them in 
official confidence is to protect pub¬ 
lic interests which may be injured by 
producing documents or revealing 
facts in their possession. 

Cal.—Samish v. Superior Court in 
and for Sacramento County, 83 P. 
2d 305, 28 C.A2d 685. 

Penal justice and government; pub¬ 
lic safety 

Rule excluding evidence of mat¬ 
ters whose disclosure would be prej¬ 
udicial to the public interests in¬ 
volves matters concerning adminis¬ 
tration of penal justice and of gov¬ 
ernment, and should not be applied 
where public safety is not involved. 
N.Y.—Application of Heller, 53 N.Y. 
S.2d 86, 184 Misc. 75. 

A deputy sheriff is a “public offi¬ 
cer" within statute providing that 
a public officer cannot be examined 
as to communications made to him 
in official confidence when public in¬ 
terest would suffer by the disclosure. 
Cal.—People v. Gonzales, 288 P.2d 
588, 136 C.A.2d 437. 

Inspector of Wages and Hours Divi¬ 
sion 

Information secured through inves¬ 
tigation of corporation by inspector 
of the wages and hours division of 
the federal labor department was of 
a quasi-confldential nature and there¬ 
fore privileged and the disclosure of 
such information might be prejudi¬ 
cial to the government and to the 
public interest, so that inspector 
could not, by subpoena, be compelled 
to disclose the information in ac¬ 
tion by employee to recover overtime 
wages. 

N.Y.—Shallow v. Markert Mfg. Co., 
24 N.Y.S.2d 823, 175 Misc. 613. 

92. Mich.—Anderson v. Lavelle, 280 
N.W. 729, 285 Mich. 194. 

Mo.—Jones v. Giannola, App., 252 
S.W.2d 660. 

Tex.—Jones v. State, 261 S.W.2d 324, 
159 Tex.Cr. 18, certiorari denied 
74 S.Ct 75, 346 U.S. 859, 98 L.Ed. 
372. 

Industrial commissioner; unemploy¬ 
ment ^insurance 

Labor Law provision preventing 
use in any court, in any action or 
proceeding, information in possession 
of industrial commissioner in connec¬ 
tion with unemployment insurance 
matters, is clearly mandatory in its 
language. 

N.Y.—Eston v. Backer, 119 N.Y.S. 
2d 273, 204 Misc. 162. 

Employee of soil conservation serv¬ 
ice 

Statute prohibiting an officer or em¬ 
ployee of United States from acting 
as agent or attorney for prosecut¬ 
ing any claim against United States 
or aiding or assisting in prosecution 
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or support of such claim, other than 
in proper discharge of his official du¬ 
ties, did not preclude employee of soil 
conservation service from testifying 
on behalf of landowners in condem¬ 
nation case as to issue of value, from 
information possessed by witness by- 
examination of the tracts on his own 
time, since statute was not intended 
to apply to such a situation. 

U.S.—U. S. v. 679.19 Acres of Land, 
More or Less, in McLean County, 
D.C.N.D., 113 F.Supp. 590. 

Price Administrator 1 

In prosecution for giving false in¬ 
formation in applications for ration 
points, admission of applications in 
evidence held not to violate statu¬ 
tory provision that the price adminis¬ 
trator shall not publish or disclose 
any information obtained under the 
statute that he considers confidential 
or with respect to which a request 
for confidential treatment is made by 
the person furnishing such informa¬ 
tion, unless he determines that the 
withholding thereof is contrary to 
the interest of the national defense 
and security. 

U.S.—Coleman v. U. S., C.C.A.Ohio, 
153 F.2d 400. 

Bank examiner 

Statute requiring information ob¬ 
tained by bank examiners to be kept 
secret held not intended to prevent 
testimony in courts of state under 
oath and on due process; in pro¬ 
ceeding to hold trust company, which 
acted as administrator, personally 
liable for loss of funds deposited in 
affiliate bank, testimony of bank ex¬ 
aminer with respect to information 
obtained by him held admissible not¬ 
withstanding statutory secrecy re¬ 
quirement; in such proceeding, where 
trust company’s directors and stock¬ 
holders were same as those of de¬ 
positary bank, bank examiner’s let¬ 
ter held admissible under circum¬ 
stances, even though letter, because 
of president's illness, might not have 
been read by him to board. 

Mich.—In re Culhane's Estate, 256 N. 
W. 807, 269 Mich. 68. 

93. N.Y.—M. S. Melamed Co. v. A M. 
Hazell, Inc., 281 N.Y.S. 434, 156 
Misc. 219. 

The Army has the right, in pursu¬ 
ance of its regulation, to refuse to 
disclose confidential information the 
secrecy of which it deems neces¬ 
sary to national defense. 

U.S.—U. S. v. Haugen, D.CWash., 
58 F.Supp. 436. 

Testimony as to physical facts 
In action involving services by 
plaintiff contractor for defendant con¬ 
tractor on project of federal govern¬ 
ment, material testimony of employee 
of department supervising work re¬ 
lating solely to physical facts in con¬ 
nection with work held erroneously 
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but, as to the last point, it has also been held that 
a regulation of a government agency cannot have 
the effect of preventing material and relevant testi¬ 
mony, not inherently privileged on the ground of 
public policy, being given by a witness. 94 The 
privilege is that of the government and not that of 
the witness. 95 

On the other hand, matters of fact in the posses¬ 
sion of officials, concerning solely the internal affairs 
of public business, civil or military, should not be 
privileged when material on an issue in a court of 
justice; 96 a judge has been held not privileged 
where the benefit to be gained by a correct disposi¬ 
tion of the litigation is greater than any injury 
which could inure to the relation by a disclosure of 
the information; 97 and in the absence of statute, 
a communication with respect to private matters 
is not privileged by reason of the fact that it is 
made to a public official. 98 A statute providing 
that a public officer cannot be examined as to com¬ 
munications made to him in official confidence, when 
the public interest would suffer by the disclosure, 
has been held not to privilege a communication when 
it is not in the public interest to prevent its dis¬ 
closure. 99 An exception in a statute forbidding 
official information from being divulged, “except 
as provided by law,” has been held not to permit 
the production of official information whenever re- 
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quired through processes of law. 1 

A statute providing that the imparting of informa¬ 
tion concerning banks by any state officer should 
be sufficient cause for his removal from office has 
been held to mean the voluntary imparting of such 
knowledge, 2 and to have no reference to the duty 
of a witness to testify when duly sworn and ex¬ 
amined in court. 3 

Determination as to admissibility . A federal court 
of one district, under whose subpoena a witness has 
been brought before an examiner to give testimony 
in a suit pending in another district has power to 
strike from his testimony anything which violates the 
privilege of a foreign government by disclosing the 
contents of documents which belong to the records 
of its consulate. 4 Determination as to admissibility 
has been adjudicated with respect to a letter written 
to the president of the United States 5 and to naval 
secrets. 6 

Particular applications of rules . Information ob¬ 
tained by postmasters with respect to mail matter 
or money orders, under the regulations of the post- 
office department, has been held to be privileged, 7 
and, under appropriate statutory provision, the notes 
made by a deputy fire marshal in fire investigations 
have been so held, 8 as has the “commission” of a 
special assistant attorney general; 9 and certain re¬ 
ports have been held confidential or privileged. 10 


excluded, in absence of any depart¬ 
mental regulation as to divulging in¬ 
formation. 

N.Y.—M. S. Melamed Co. v. A. M. 
Hazell, Inc., 281 N.Y.S. 434, 156 
Misc. 219. 

94. Md.—Mayor and City Council of 
Havre de Grace v. Maxa, 9 A.2d 
235, 177 Md. 168. 

95. U.S.—Kessler v. Best, C.C.N.Y., 
121 F. 439. 

Rule applied to sources of informa¬ 
tion in criminal prosecution see in¬ 
fra subdivision c of this section. 

96. Ohio.—In re Herrnstein, 6 Ohio 
Supp. 260. 

97. Colo.—Lindsey v. People, 181 P. 
531, 66 Colo. 343, 16 A.L.R. 768, er¬ 
ror dismissed 41 S.Ct. 321, 255 U.S. 
560, 65 ^.Ed. 785. 

Subornation, of perjury 
In prosecution against attorney for 
subornation of perjury in procuring 
prosecutrix, in prosecution for rape 
allegedly committed by client, to 
commit perjury in denying that cli¬ 
ent had had sexual intercourse with 
prosecutrix, judge's testimony con¬ 
cerning prosecutrix* admissions, at 
juvenile hearing, of sexual inter¬ 
course was not inadmissible on 
ground that testimony amounted to 
violation of a privilege, where it did 


not appear that a private hearing 
was demanded probation officer was 
not called, and benefit to be gained 
by correct disposal of litigation was 
infinitely greater than any injury 
which could possibly inure to the re¬ 
lation by disclosure of communica¬ 
tion. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Washed 144. 

98. S.D.—Peterson v. Peterson, 17 
H.W.2d 920, 70 S.D. 385. 

70 C.J. p 453 note 41. 

99. U.S.—Mitzler v. U. S., C.OA.Cal., 
64 F.2d 203. 

70 C.J. p 453 note 40. 

L U.S.—In re Valecia Condensed 
Milk Co., Wis,, 240 F. 310, 153 
C.C.A. 236. 

2. Va.—Maryland Casualty Co. v. 
Clintwood Bank, 154 S.E. 492, 155 
Va. 181. 

3. Va.—Maryland Casualty Co. v. 
Clintwood Bank, supra. 

4. U.S.—Kessler v. Best, C.C.N.Y., 
121 F. 439. 

5. Propriety of withholding 

On a motion to compel the pro¬ 
duction of a letter written to the 
president of the United States, and in 
the hands of the prosecuting attor¬ 
ney, averred to be material to the 
defense, parts of it cannot be with¬ 
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held, in the discretion of the prose¬ 
cuting attorney, on the ground of 
public interest, as the president alone 
may decide as to the propriety of 
withholding them, and he cannot del¬ 
egate his discretion. 

U.S.—U. S. v. Burr, C.C.Va., 25 F. 
Cas.No.14,694. 

6. Statement of grounds of objection 
Where the objection to the admis¬ 
sion of certain evidence was that it 
would disclose naval secrets of the 
government, it has been held that the 
navy department should be informed 
and requested to state the grounds 
of its objection so that the court 
might know whether or not the evi¬ 
dence would disclose secrets detri¬ 
mental to the public interest. 

U.S.—International, etc.. Turbine Co. 
v. Cramp, etc.. Bldg. Co., C.C.Pa., 
176 F. 925, reversed on other 
grounds 180 F. 62, 103 COA. 416. 

7. Me.—Spiegel, May, Stem Co. v. 
Waterman, 163 A. 105, 131 Me. 342. 

8. Wis.—Gilbertson v. State, 236 N. 
W. 539, 205 Wis. 168. 

9. U.S.—Mulloney v. U. S., C.C.A. 
Mass., 79 F.2d 566, certiorari de¬ 
nied 56 S.Ct. 383, 296 U.S. 658, 80 
L.Ed. 468. 

10. Accident reports see infra sub¬ 
division f of this section. 



§ 264 WITNESSES 

On the other hand, knowledge acquired by a letter 
carrier as to the fact and time of delivery of mail 
to a person, 11 the knowledge of a postmaster as to 
the identity of a signer of a money order, 12 acknowl¬ 
edgments made to a notary, 13 unsworn statement 
by an accused to a deputy fire marshal, 14 communica¬ 
tions between an applicant for a patent and the 
patent office, touching an unissued patent, 15 com¬ 
munications by stockholders of a national bank to 
bank officers in relation to the affairs of the bank, 16 
and conversations of government detectives with 
witnesses, with the purpose and effect of inducing 
and influencing the evidence of such witnesses, 17 
have been held not be be privileged; and in other 
situations also testimony has been held not inad¬ 
missible as confidential or privileged. 18 Such a 
confidential relation does not exist between an of¬ 
ficer and an accused under arrest and in charge of 
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such officer as to exclude a conversation between the 
officer and accused ; 19 and neither a witness’ knowl¬ 
edge as to the reputation of accused as a law-abiding 
citizen, nor his testimony with respect thereto, is 
incompetent by reason of his having acquired 
knowledge thereof in his capacity of a police of¬ 
ficer. 20 

b. Proceedings of, and Testimony before, Grand 
Jury 

Authorities differ as to whether testimony given be¬ 
fore a grand Jury is privileged. 

The proceedings of grand jurors are privileged, 21 
and under several authorities testimony given before 
a grand jury is privileged, 22 and is inadmissible in 
a subsequent action for malicious prosecution. 23 Un¬ 
der other authority, a witness’ testimony before the 
grand jury is not privileged, 24 and the rule granting 


Report to P. B. X. 

Refusal of accused’s request to ad¬ 
mit a confidential report of govern¬ 
ment’s witness to F. B. X. was not er¬ 
ror where report was not used by 
such witness in his testimony and 
trial court, after examining report, 
stated he could see reasons why re¬ 
port should remain a confidential doc¬ 
ument. 

U.S.—U. S. v. Ebeling, C.C.AN.Y., 
146 F.2d 254. 

Reports made by members of de¬ 
tective squad, organized as a part of 
the public police activity, in connec¬ 
tion with investigation of riot and 
other strike activity were personal 
and confidential. 1 

Ohio.—Solanies v. Republic Steel 
Corp., 5 Ohio Supp. 152. 

11. Del.—Smith v. Smith, 45 A. 848, 
18 Del. 365. 

70 C.J. p 453 note 31. 

12. Me.—Spiegel, May, Stern Co. v. 
Waterman, 163 A. 105, 131 Me. 342. 

13. Cal.—People v. Driggs, 112 P. 
577, 14 C.A. 507. 

14. Minn.—State v. Poelaert, 273 N. 
W. 641, 200 Minn. 30. 

15. TJ.S.—Edison Electric Light Co. 
v. TJ. S. Electric Lighting Co., C.C. 
N.Y., 44 F. 294. 

16. U.S.—Cox v. Montague, Tenn., 
78 F. 845, 24 C.C.A. 364, appeal dis¬ 
missed 18 S.Ct. 944, 42 L.Ed. 1213. 

17. U.S.—King v. U. S., Ala., 112 F. 
988, 50 C.C.A. 647. 

1& Audit of building and loan asso¬ 
ciation’s affairs 

A report on audit of affairs of 
building and loan association, made 
under authority of Federal Home 
Loan Bank administration, a copy of 
which was obtained from examining 
authority by third person, was not 
privileged matter. ■ 


U.S.—Federal Sav. & Loan Ins. Corp. 
v. First Nat. Bank, Liberty, Mo., D. 
C.Mo., 3 F.R.D. 487. 

Clerk of court 

In suit to determine conflicting 
claims to realty, wherein complain¬ 
ants charged that son had furnished 
funds with which his father, who had 
same Christian name as son, and who 
was also father of defendants, had 
purchased the land, clerk of court to 
whom son had made application for 
pension was properly allowed to tes¬ 
tify as to declaration of son that his 
interest in land was only one-third, 
since statement was not a privileged 
communication. 

Miss.—Laub v. Reason, 64 So.2d 637, 
217 Miss. 475. 

Investigation of welfare relief 

Information obtained by Commis¬ 
sioner of Department of Investiga¬ 
tion of City of New York in investi¬ 
gating the administration of welfare 
relief in the city was not confidential 
as against a legislative inquiry. 

N.Y.—Herlands v. Surpless, 16 N.Y.S. 
2d 454, 258 App.Div. 275, affirmed 
26 N.E.2d 800, 282 N.Y. 647. 

Subordinates of secretary of agricul¬ 
ture 

Where findings and an order of the 
secretary of agriculture fixing maxi¬ 
mum rates to be chargtd by stock- 
yard marketing agencies were chal¬ 
lenged on ground, among others, that 
agencies did not have a full and fair 
hearing before an unbiased tribunal 
with evidence duly appraised and con¬ 
sidered by the statutory trier of 
facts, the reports and testimony of 
secretary’s subordinates, whose con¬ 
clusions secretary accepted, were not 
privileged. 

U.S.—Morgan v. U. S., D.C.Mo., 32 
F.Supp. 546, reversed on other 
grounds 61 S.Ct. 999, 313 U.S. 409, 
85 L.Ed. 1429. 


19. La.—State v. Brown, 111 So. 617, 
163 La. 112. 

70 C.J. p 453 note 42. 

20. Wis.—State v. Brozyna, 286 NT. 
W. 541, 232 Wis. 163. 

21. N.Y.—In re Cohen's Estate, 174. 
N.Y.S. 427, 105 Misc. 724. 

Competency of grand juror as wit¬ 
ness see supra § 107. 

22. Ohio.—Stephenson v. McCurdy, 
177 N.E. 204, 124 Ohio St. 117— 
Taplin-Rice-Clerkin Co. v. Hower, 
177 N.E. 203, 124 Ohio St 123, 81 
A.L.R. 1117, overruling Kintz v. 
Harriger, 124 N.E. 168, 99 Ohio St 
240, 12 A.L.R. 1240. 

“This is true in principle and in 
practice." 

U.S.—U. S. v. Central Supply Ass’n, 
D.C.Ohio, 34 F.Supp. 241, 245. 

23. Ohio.—Stephenson v. McCurdy, 
177 N.E. 204, 124 Ohio St. 117— 
Taplin-Rice-Clerkin Co. v. Hower, 
177 N.E. 203, 124 Ohio St. 123, 81 A 
L.R. 1117, overruling Kintz v. Har¬ 
riger, 124 N.E. 168, 99 Ohio St 240, 
12 A.L.R. 1240. 

Siegel v. O. M. Scott & Sons Co., 
56 N.E.2d 345, 73 Ohio App. 347. 

24. Fa.—Commonwealth v. Fotti, 93 
Pa.Super. 365. 

“The rule of secrecy concerning 
matters transpiring in the grand jury 
room is not designed for the protec¬ 
tion of witnesses before the grand 
jury, but for that of the jurors, and 
in furtherance of the public justice. 
A witness before the grand jury has 
no privilege of having his testimony 
there treated as a confidential com¬ 
munication, but must be considered 
as testifying before the grand jury 
under all the obligations of an oath 
in a judicial proceeding. Hence such 
witness’ testimony may be disclosed 
whenever it becomes material to the 
administration of justice." 

Fla.—State ex rel. Brown v. Dewell* 
167 So. 687, 690, 123 Fla. 785. 
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a privilege to grand jurors as to their official pro¬ 
ceedings does not extend to a witness before them 
who is being asked concerning his contradictory 
statements. 25 

c. Sources of Information in Criminal Prosecu¬ 
tion 

With some exceptions, courts will generally not, in 
criminal proceedings, compel or permit a witness to dis¬ 
close the source of, or the identity of the persons who 
furnished him, the information leading to the detection 
of the crime or the prosecution of the accused. 

The general rule is that, as a matter of public 
policy, courts will not, in criminal proceedings, com¬ 
pel or permit a witness, including a law-enforce¬ 
ment officer, to disclose the source of, or the identity 
of the persons who furnished him, the information 
which led to the detection of the crime or the prose- 
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cution of the person on trial ; 2€ the principle exists 
for the protection of the public interest 27 and not 
of a party 28 or a witness. 29 This rule is a rule of 
policy which is followed unless it conflicts with a 
rule of justice, 30 or unless it appears on the trial 
that the disclosure of the informer's name is neces¬ 
sary or desirable in order to show accused's in¬ 
nocence, 31 as where the defense turns on an officer's 
good faith, 32 or in order to avoid or lessen the 
risk of false testimony 33 or to secure useful in¬ 
formation. 34 An exception to the privilege has also 
been held to exist where what is asked is essential 
to the proper disposition of the case. 36 So, whether 
or not disclosure will be required is largely dis¬ 
cretionary with the trial court; 36 the court, and not 
the witness, is the judge as to the necessity of re¬ 
garding the communication as privileged. 37 The 


25. Pa.—Commonwealth v. Fotti, 93 
Pa.Super. 365. 

26. US.—iScher v. U. S., Ohio, 59 S. 
Ct. 174, 305 U.S. 251, 83 L.Ed. 151. 

U. S. v. Conforti, C.A.I11., 200 F. 
2d 365, certiorari denied Conforti v. 
U. S., 73 S.Ct. 782, 345 U.S. 925, 97 
L.Ed. 1356—Nichols v. U. S., C.A. 
Ark., 176 F.2d 431—Sorrentino v. U. 
S., C.C.A.Cal., 163 F.2d 627—Mitro- 
vich v. U. S., C.C.A,Or., 15 F.2d 163 
—Smith v. U. S., C.C.A.Cal., 9 F.2d 
386. 

U. S. v. Bortlik, D.C.Pa., 119 F. 
Supp. 425—U. S. v. Coplon, D.C.N. 
Y., 88 F.Supp. 921. 

Ala.—Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

D.C.—McQuaid v. U. S-, 198 F.2d 987, 
91 U.S.AppJD.C. 229, certiorari de¬ 
nied 73 S.Ct. 499, 344 U.S. 929, 97 
L.Ed. 715. 

U. S. v. Keeney, D.C., 111 F.Supp. 
233, reversed on other grounds, C. 
A., Keeney v. U. S„ 218 F.2d 843, 
94 U.S.App.X).C. 366. 

Ga.—Morgan v. State, 84 S.E.2d 365, 
211 Ga. 172. 

Crosby v. State, 82 S.E.2d 38, 90 
Ga.App. 63—Anderson v. State, 34 
S.E.2d 110, 72 Ga.App. 487. 

Ky.—Brewster v. Commonwealth, 278 
S.W.2d 63. 

Mich.—People v. Asta, 60 N.W.2d 472, 
337 Mich. 590. 

N.Y.—People v. Rohan, 45 N.Y.S.2d 
213—People v. Mikulski, 146 N.Y.S. 
829. 

Tex.—Hudson v. State, 243 S.W.2d 
841, 156 Tex.Cr. 612, rehearing de¬ 
nied 245 S.W.2d 259, 156 Tex.Cr. 
612—Brown v. State, 120 S.W.2d 
1057, 135 Tex.Cr. 394. 

Wash.—State v. Hull, 64 P.2d 83, 189 
Wash. 174. 

70 C.J. p 454 note 59. 

Season for role 

(1) To compel the arresting au¬ 
thority to reveal the source of its 
information would tend to cause per¬ 


sons possessing valuable information 
concerning crimes committed to con¬ 
ceal it from the proper authorities 
for fear of personal harm or unwant¬ 
ed publicity. 

Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct. 1070, 334 U.S. 816, 
92 L.Ed. 1745. 

(2) Such disclosure can be of no 
importance to the defense, and may 
be highly prejudicial to the public 
in the administration of justice by 
deterring persons from making simi¬ 
lar disclosures. 

Mich.—People v. Laird, 60 N.W. 457, 
102 Mich. 135. 

Leading case 

Mass.—Worthington v. Scribner, 109 
Mass. 487, 12 Am.R. 736. 

Who may not disclose Identity 

Identity of informers who commu¬ 
nicate to government information 
concerning commission of an offense 
and the channel of communication 
are privileged within the discretion 
of the government and may not be 
disclosed by subordinate officer to 
whom information is given, informer 
himself, or any other person without 
the permission of the government 
Mass.—Pihl v. Morris, 66 N.E.Sd 804, 
319 Mass. 577. 

A letter written to a responsible 
police official by citizen charging a 
crime is a confidential communication 
which should be retained and held as 
a secret report by the police, and 
the communication is privileged. 
N.Y.—People v. Roban, 45 N.Y.S.2d 
213. 

Where hearsay evidence derived 
from informers was relied on in part 
to establish probable cause for ar¬ 
rest, refusal to compel the disclosure 
of the names of the informers was 
not error. 

U.S.—'U. S. v. Li Fat Tong, C.C.A.N. 
Y„ 152 F.2d 650. 
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27. Mass.—Pihl v. Morris, 66 N.E.2d 
804, 319 Mass. 577. 

28. Mass.—Pihl v. Morris, supra. 

29. Mass.—Pihl v. Morris, supra. 
Privilege of government generally 

see supra subdivision a of this 
section. 

30. U.S.—'Wilson v. U. S., C.C.A.Del., 
65 F.2d 621. 

3L U.S.—Scher v. U. S., Ohio, 59 S. 
Ct. 174, 305 U.S. 251, 83 L.Ed. 151. 

U. S. v. Li Fat Tong, GC.A.N. 
Y., 152 F.2d 650—Wilson v. U. S., 
C.C.A.Ga., 59 F.2d 390. 

U. S. v. Coplon, D.C.N.Y., 88 F. 
Supp. 921—U. S. v. Nichols, D.C. 
Ark., 78 F.Supp. 483, affirmed, C.A., 
176 F.2d 431. 

Ala.—Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

W.Va.—State ex rel. Lykens v. Bou- 
chelle, 11 S.E.2d 119, 122 W.Va, 
498. 

32. U.S.—Scher v. U. S., Ohio, 59 
S.Ct. 174, 305 U.S. 251, 83 L.Ed. 
151. 

33. U.S-—'Wilson v. U. S-, C.C.A.Ga., 
59 F.2d 390. 

Wash.—State v. Hull, 64 P.2d 83, 
189 Wash. 174. 

34. Wash.—State v. Hull, supra 

35. U.S.—'Wilson v. U. S., C.C.A.Ga., 
59 F.2d 390. 

36. Wash.—State v Hull, 64 P.2d 
83, 189 Wash. 174. 

Discretion held not abused 

In burglary prosecution wherein 
defense was entrapment, refusal to 
compel officer to disclose name of 
person who informed him of con¬ 
templated burglary held not abuse 
of discretion. 

Wash.—State v. Hull, supra, 

37. Colo.—Lindsey v. People, 181 
P. 531, 66 Colo. 343, 16 A.L.R. 768, 
error dismissed 41 S.Ct. 321, 255 
U.S. 560. 65 L.Ed 785. 
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rule does not apply to one who is not an informer, 
but a decoy; 38 and it may not be availed of by one 
who acquires information from informers while en¬ 
gaged by a voluntary and private agency in aiding 
in the enforcement of criminal laws. 39 

Likewise, an individual will not be compelled to 
answer whether or not he gave such information. 40 

Although there is authority to the contrary, 41 it 
has been held that an officer searching without a 
warrant must divulge his source of information 
which led him to believe that a crime was being 
committed, in order to determine the legality of the 
search, 42 unless the court is satisfied that the in¬ 
formation came from a reliable source. 43 It has 
also been held that, if the name of declarant and the 
subject of the communication have ceased to be a 
secret of the government, and especially if the name 
of declarant and the facts disclosed by the com- 
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munication have become matters of general noto¬ 
riety, the facts and name are not privileged. 44 

d. Records; Files 

Various public records and files have been held privi¬ 
leged or confidential, in many instances under statutes or 
departmental regulations; but others have been held not 
privileged or confidential. 

While it has been broadly held that the rule which 
protects privileged communications has no applica¬ 
tion to public records, 45 under other authority the 
privilege from disclosure accorded to official docu¬ 
ments is granted because public policy requires 
secrecy of the proceedings of certain branches of 
government, that these branches may better serve 
the public interest. 46 Also, the fact that govern¬ 
ment files and records may be protected as con¬ 
fidential by departmental regulations is well estab¬ 
lished, 47 and such regulations may have the force 


38. U.S.—U. S. v. Conforti, C.A.I11., 
200 F.2d 365, certiorari denied 
Conforti v. IT. S., 73 S.Ct. 782, 345 
U.S. 925, 97 L.Ed. 1356—Sorrentino 
v. U. S., C.C.A.Cal., 163 F.2d 627. 

Ga.—Crosby v. State, 82 S.E.2d 38, 
90 Ga.App. 63. 

39. N.V.—People v. Keating, 141 NT. 
Y.S.2d 562, 286 App.Div. 150. 

40. Mass.—Worthington v. Scribner, 
109 Mass. 487, 12 Am.R. 736. 

70 C.J. p 454 note 60. 

41. U.S.—!Nichols v. U. S., C.A.Ark., 
176 F.2d 431. 

D.C.—McQuaid v. U. S., 198 F.2d 
987, 91 U.S.App.D.C. 229, certiorari 
denied 73 S.Ct. 499, 344 U.S. 929, 
97 L.Ed. 715. 

Ky.—Brewster v. Commonwealth, 
278 S.W.2d 63. 

42. U.S.—'U. S. v. Keown, D.C.Ky., 
19 F.Supp. 639. 

Miss.—Perry v. State ex rel. Wood, 
116 So. 430, 150 Miss. 293—McNutt 
v. State, 108 So. 721, 143 Miss. 347. 
70 C.J. p 454 note 61. 

Arrest on charge made on reasonable 
canse 

Officer seeking to justify arrest 
on a charge made on reasonable 
cause may he required to reveal 
identity of person making charge, 
as well as nature of charge, to en¬ 
able court to pass on officer’s justifi¬ 
cation. 

Tenn.—Smith v. State, 90 S.W.2d 
523, 169 Tenn. 633. 

Officer on trial 

In prosecution of constable for fir¬ 
ing into an automobile, requirement 
that constable who sought to defend 
on theory he had information that 
automobile owner was about to com¬ 
mit a felony, reveal identity of in¬ 
former as a condition to permitting 
him to detail the facts leading up to 
the alleged offense, was not errone^ 


ous, nor was requirement that an¬ 
other officer, who was present, reveal 
the identity of person who had in¬ 
formed constable. 

Tenn.—Shields v. State, 270 S.W.2d 
367, 197 Tenn. 83. 

Arrest not made on information 
This rule does not apply where 
the arrest was not made on informa¬ 
tion given the arresting officer by 
his unnamed informant, hut on what 
the officer himself saw. 

Miss.—Harris v. State, 63 So.2d 396, 
216 Miss. 895. 

43. Tenn.—Simmons v. State, 281 
S.W.2d 487. 

Discretion of trial judge in absence 
of jury 

Tenn.—Simmons v. State, supra. 

44. Mass.—Commonwealth v. Cong- 
don, 165 N.E. 467, 265 Mass. 166. 

Piling of complaint for larceny 
Identity of informer and sub¬ 
stance of his accusation became a 
matter of record when he filed a 
complaint charging larceny; hence, 
in subsequent action by accused 
against informer and corporation of 
which informer was an officer for 
slander and malicious prosecution, 
evidence of statements of informer 
to police officer, including evidence 
of informer’s identity, was not in¬ 
competent on ground that such in¬ 
formation could be divulged only 
with permission of the government 
Mass.—Pihl v. Morris, 66 N.E.2d 804, 
319 Mass. 577. 

45. U.S.—Kaiser v. U. S., C.C.A. 
Minn., 60 F.2d 410, certiorari de¬ 
nied 53 S.Ct. 118, 287 U.S. 654, 
77 L.Ed. 565. 

Iowa—State v. Flory, 199 N.W. 303, 
198 Iowa 75. 

Access to, inspection, and use of 
public record generally see Rec¬ 
ords §§ 35-41. 


Admissibility of documentary evi¬ 
dence see Evidence §§ 623-775. 
Public record as evidence generally 
see Evidence §§ 626-675, 764-766. 
Subpoena duces tecum see supra 
§ 25. 

46. U.S.—Brewer v. Hassett, D.C. 
Mass., 2 F.R.E>. 222. 

47. U.S.—Ex parte Sackett, C.C.A 
Cal., 74 F.2d 922. 

Harwood v. McMurtry, D.C.Ky, 
22 F.Supp. 572. 

Fleming v. Bernard!, D.C.Ohio, 
1 F.R.D. 624. 

Obedience to regulations as not pun¬ 
ishable 

Courts have no jurisdiction to 
punish executive officers or em¬ 
ployees of the government for obey¬ 
ing orders or instructions of their 
superiors in adhering to regulations 
promulgated pursuant to statutory 
authority and requiring them to re¬ 
fuse to disclose or divulge informa¬ 
tion, records, documents, or other 
data. 

U.S.—U. S. ex rel. Touhy v. Ragen, 
C.A.I11, 180 F.2d 321, affirmed 71 
S.Ct. 416, 340 U.S. 462, 95 L.Ed. 
417. 

Department of Justice; habeas cor¬ 
pus 

Order promulgated by attorney 
general that all official files, docu¬ 
ments, records, and information in 
offices of Department of Justice are 
to be regarded as confidential, and 
that no officer or employee may 
permit disclosure thereof except in 
discretion of attorney general or 
assistants acting for him, was valid 
and conferred on Department of 
Justice and special agent of Federal 
Bureau of Investigation privilege 
of refusing to produce records in 
habeas corpus proceedings by pris¬ 
oner. 
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of law; 48 or the confidential character of such 
records may be provided for by statute. 48 Such a 
statute has been required to be strictly construed, 50 
and it should plainly appear that the benefits of 
secrecy were thought to outweigh the need for the 
correct disposal of litigation; 51 but under other 
authority, any statute declaring in general terms 
that official records are confidential should be lib¬ 
erally construed to have an implied exception for 
disclosures when made in a court of justice. 52 

These principles have been applied so as to render 
confidential, or privileged, military induction re¬ 
ports, 53 a medical report of the cause of a death, 54 
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a report of government officers constituting part of 
the official records of the United States Treasury 
Department, 55 reports, orders, or private files of 
the Civil Aeronautics Board, 56 information given to 
the District of Columbia Unemployment Compensa¬ 
tion Board, 57 and articles in the custody of the 
United States Attorney and the Federal Bureau of 
Investigation. 58 

On the other hand, an official certificate of 
death, 59 a party’s petition to suppress, in a prosecu¬ 
tion for unlawfully transporting liquor, evidence 
secured in a search, 60 records of a district attorney’s 
office, 61 and records in connection with a claim for 


U.S.—U. S. ex rel. Touhy v. Ragen, 
Ill., 71 S.Ct. 416, 340 U.S. 462, 05 
L. Ed. 417. 

U. S. ex rel. Touhy v. Ragen, 
Ill., 200 F.2d 195, certiorari denied 
75 S.Ct. 366, 348 U.S. 945, 99 L.Ed. 
739. 

48. U.S.—Ex parte Sackett, C.C.A. 
Cal., 74 F.2d 922. 

U. S. v. Schneiderman, D.C.Cal., 
106 F.Supp. 731. 

Ala.—Parsons v. State, 38 So.2d 209, 
251 Ala. 467. 

Tex.—Carter v. Irvine, Civ.App., 77 
S.W.2d 247. 

Records in office of United States 
attorney 

U.S.—U. S. v. Potts, D.C.Pa., 57 F. 
Supp. 204. 

49. Tax records and files see infra 
subdivision e of this section. 

Case records of mental institutions 
Statute making contents of case 
records privileged communications, 
and imposing a duty on officials in 
charge of mental institutions not to 
make the records available, was 
enacted in the interest of the public 
generally and to save patients from 
humiliation, embarrassment, and dis¬ 
grace. 

N.Y.—Munzer v. Blaisdell, 49 N.Y.S. 
2d 915, 183 Misc. 773, affirmed 58 
N.Y.S. 2d 359, 269 App.Div. 970. 

Voluntary commitment to narcotic 
farm 

Statute providing in effect that 
voluntary submission to treatment 
at Federal Narcotic Farm shall not 
be used against the patient in any 
proceeding in any court and that 
the record of his voluntary commit¬ 
ment shall be confidential and not 
divulged, is for purpose of protect¬ 
ing a voluntary patient and of sav¬ 
ing such patient from forfeiture or 
abridgement of any of his rights as 
a citizen; the statute is a rule of 
evidence; but a confidential report 
by any investigating officer to his 
superior is not such a publication 
of what he discovers as will render 
it illegal within the statute. 

U.S.—In re Spence, D.CITex., 37 F. 
Supp. 69. 

97 C.J.S.—48 


Records of county welfare bureau 

Statute prohibiting use of records 
of county bureau of public welfare 
except for purposes directly con¬ 
nected with administration of old 
age pensions was intended to for¬ 
bid voluntary disclosures, but not 
to prevent disclosure of contents 
of official documents pursuant to 
compulsion of a subpoena, where 
contents of document are pertinent 
to a legal inquiry. 

Ill.—Bell v. Bankers Life & Cas. Co., 
64 N.E.2d 204, 327 Ill.App. 321. 
Veteran's medical service record 
Under statute, veteran’s medical 
service record in possession of Vet¬ 
erans’ Administration regional office 
was privileged from disclosure and 
could not be used as evidence with¬ 
out his consent; a veteran exercised 
statutory privilege attaching to his 
army records in possession of Vet¬ 
erans* Administration by his counsel 
refusing request of counsel of oppos¬ 
ing litigant to produce records. 
Ohio.—McLaughlin v. Massachusetts 
Indem. Ins, Co., 84 N.E.2d 114, 
85 Ohio App. 511. 

Record of proceedings In adoption 
cases 

A statute providing that the rec¬ 
ord of proceedings in adoption cases 
shall not be open to public inspec¬ 
tion except on order of a court of 
record must be complied with. 

Mich.—Cooley v. Cooley, 44 N.W.2d 
884, 329 Mich. 91. 

Medical reports 

(1) Section of Sanitary Code of 
city giving privacy to confidential 
medical report as a means of equip¬ 
ping public officials for discharge 
of functions committed to them for 
public good did not conflict with 
Workmen’s Compensation Law pro¬ 
viding that a subpoena or subpoena 
duces tecum may be signed and is¬ 
sued in compensation proceedings, 
or bring section of Sanitary Code 
under condemnation of city charter 
authorizing board to confer addition¬ 
al powers on Department of Health 
not inconsistent with constitution or 
laws of state or with city charter. 
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N.Y.—In re Bakers Mut. Ins. Co. of 
N. Y., 92 N.E.2d 49, 301 N.Y. 21. 
(2) Subpoena duces tecum gener¬ 
ally see supra 5 25. 

50. N.H.—Marceau v. Orange Real¬ 
ty, Inc., 92 A.2d 656, 97 NH. 497. 

51- N.H.—Marceau v. Orange Real¬ 
ty, Inc., supra. 

52. N.Y.—In re Gardiners Ave., 
Levittown, 136 N.Y.S.2d 166, 207 
Misc. 190. 

53. U.S.—McGlothan v. Pennsylva¬ 
nia R. Co., D.C.Pa., 72 F.Supp. 176. 
The selective service regulation 

providing that confidential portions 
of records obtained under regula¬ 
tions should not be produced in 
response to subpoena or summons 
without consent of registrant was 
intended to make privileged com¬ 
munications of the information fur¬ 
nished to War Department. 

U.S.—Federal Life Ins. Co. v. Holod, 
D.C.Pa., 30 F.Supp. 713. 

54. N.Y.—In re Bakers Mut. Ins. 
Co. of N. Y„ 92 N.E.2d 49, 301 
N.Y. 21. 

55. U.S.—U. S. v. Marino, C.C.A.N. 
Y., 141 F.2d 771, certiorari denied 
65 S.Ct. 48, 323 U.S. 719, 89 L.Ed. 
578, rehearing denied 65 S.Ct. 113, 
323 U.S. 813, 89 L.Ed. 647. 

56. D.C.—Universal Airline v. East¬ 
ern Air Lines, 188 F.2d 993, 88 
U.S-App.D.C. 219. 

57. D.C.—Orndorff v. Cohen, Mun. 
App., 62 A.2d 794. 

58. Ala.—Parsons v. State, 38 So. 
2d 209, 251 Ala. 467. 

59. Iowa.—State v. Flory, 199 N-W. 
303, 198 Iowa 75. 

GO. U.S.-—Kaiser v. U. S. f C.C.A. 
Minn., 60 F.2d 410, certiorari de¬ 
nied 53 S.Ct. 118, 287 U.S. 654, 77 
L-Ed. 665. 

61. N.Y,—-Application of Heller, 53 
N.Y.S.2d 86, 184 Misc. 75. 
Communications to prosecuting at¬ 
torney see infra 5 265. 
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war veteran’s compensation 62 have been held ad¬ 
missible as against a claim or objection of privi¬ 
lege; copies of postal money-order records certified 
by the acting postmaster-general have been held not 
inadmissible as improperly released in violation of 
postal laws and regulations; 63 a question of the 
use of confidential records of the state has been 
held not involved, in an action by a town against 
a city for pauper costs, where the data in the form 
introduced came from defendant city and not from 
the state; 64 information, from records of the state 
police, as to the names of the state troopers on duty 
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at a particular time and place has been held not 
confidential; 65 a statute providing that all re¬ 
ports of bank examiners shall be confidential com¬ 
munications has been held not intended to apply 
where the issue is the knowledge which bank di¬ 
rectors, charged with fraud, had of the bank’s in¬ 
solvency; 66 and in other circumstances also stat¬ 
utes providing for non-disclosure have been held not 
violated. 67 

Records of a state hospital have been held in¬ 
admissible as being privileged communications,* 68 
but under other authority the privilege is not so 


62. Ga.—Rhodes v. Mutual Benefit 
Health & Acc. Ass’n, 8 S.E.2d 685, 
62 GaApp. 208. 

Idaho.—Penn Mut. Life Ins. Co. v. 
Ireton, 65 P.2d 1032, 57 Idaho 466. 
In action on disability benefit poli¬ 
cy, it was not error to admit, over 
plaintiff's objections of privilege, 
records filed by plaintiff in connec¬ 
tion with a claim for war veteran’s 
compensation, where papers consti¬ 
tuting records were filed by plaintiff, 
who admitted truth of everything 
they showed, and papers were rele¬ 
vant on question as to whether he 
had certain diseases at time of sign¬ 
ing application for policy. 

Ga.—Rhodes v. Mutual Benefit 
Health & Acc. Ass’n, 8 S.E.2d 685, 
62 GaApp. 208. 

Instructions of administrator of vet¬ 
erans’ affairs 

In insurer's action to cancel dis¬ 
ability provisions of life policy, cop¬ 
ies of affidavits filed by insured 
with United States Veterans’ Bu¬ 
reau in connection with his claim 
for veterans’ compensation held ad¬ 
missible on issue whether insured 
made false statements in policy ap¬ 
plication with respect to his health, 
as against contention that affidavits 
were privileged communications, 
where copies were released pursuant 
to instructions of administrator of 
veterans’ affairs. 

Idaho.—Penn Mut. Life Ins. Co. v. 
Ireton, 65 P.2d 1032, 57 Idaho 466. 

63. U.S.—Arrow Distilleries v. Al¬ 
exander, C.C.A.7, 109 F.2d 397, 

certiorari denied 60 S.Ct. 1095, 310 
U.S. 646, 84 L.Ed. 1412, motion 
granted 61 S.Ct. 55, 311 U.S. 613, 
85 L.Ed. 389. 

64. Me.—Inhabitants of Town of 
Poland v. Inhabitants of City of 
Biddeford, 93 A.2d 722, 148 Me. 
346. 

65. N.Y.—Gaffney v. Kampf, 49 N. 
Y.S.2d 151. 

66. N.Y.—Werner v. Crippen, 282 
N.Y.S. 722, 245 App.Div. 363, af¬ 
firmed 200 N.E. 305, 270 N.Y. 535. 

67. nondisclosure by teachers 

In action for death of girl who 


had been admitted to home and 
school for feeble-minded, admission 
of testimony of girl’s teachers in 
public schools and instructors and 
supervisors in home and school for 
feeble-minded as to her mental con¬ 
dition did not violate statute provid¬ 
ing for nondisclosure by teachers of 
confidential communications or of in¬ 
formation from records, where wit¬ 
nesses testified from their own per¬ 
sonal knowledge and observation of 
ber mental condition, since testi¬ 
mony did not reveal any confiden¬ 
tial communications made to wit¬ 
nesses by the girl. 

Mich.—Anderson v. Lavelle, 280 N. 

W. 729, 285 Mich. 194. 

Physician’s reports to board of 
health 

Where employer, sued for causing 
employee’s death by furnishing poi¬ 
sonous fluid to work with, sent 
samples to Industrial Hygiene Divi¬ 
sion of State Board of Health, which 
filed records of analyses, sought by 
administratrix, neither company nor 
state had privilege to keep records 
secret, and no privilege could be 
claimed under statute referring to 
physicians’ reports to State Board 
of Health. 

N.H.—Lefebvre v. Somersworth Shoe 

Co., 41 A.2d 924, 93 N.H. 354. 

Publio welfare departments; home 
relief 

(1) Original records of county 
public welfare department concern¬ 
ing delinquent minor child and par¬ 
ents and grandparents who had re¬ 
quested public assistance were not 
privileged communications which 
were not to be disclosed in juvenile 
court proceeding relating to the 
child, where element of confidential¬ 
ity was not essential to the full and 
satisfactory maintenance of the re¬ 
lations between the parties con¬ 
cerned, and the injury that would 
allegedly inure to the relation by 
the disclosure of the records was 
not as great as the benefits gained 
for the correct disposal of litigation. 
Wash.—State ex rel. Haugland v. 

Smythe, 169 P.2d 706, 25 Wash2d 

161, 165 AL.R. 1295. 
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(2) Under statute restricting dis¬ 
closure of information relating to 
persons receiving relief from public 
welfare district, evidence from rec¬ 
ord of Home Relief Bureau that 
defendants were not on home relief 
held admissible in hearing before 
grand jury returning indictment 
against defendants for perjury for 
testifying in court that they were 
on home relief; confidential nature 
of relationship between governmen¬ 
tal agency and beneficiary is not 
absolute, but is subject to discretion 
of commissioner, and fact that stat¬ 
ute makes disclosure discretionary 
with commissioner authorized as¬ 
sumption that ofidcial testifying in 
perjury investigation before grand 
jury concerning information from 
record of Home Relief Bureau did 
so under authority conferred on 
commissioner. 

N.Y.—'People v. Feuerstein, 293 N.Y. 

S. 239, 161 Misc. 426. 

(3) Statute prohibiting disclosure 
of information from state social 
security and county welfare depart¬ 
ments' records concerning persons 
applying for or receiving public as¬ 
sistance, and such state department's 
rules do not authorize administrator 
of county welfare department to dis¬ 
obey court order to produce depart¬ 
ment's records concerning persons 
involved in pending criminal action 
for inspection by parties’ attorneys. 
Wash.—State ex reL State v. Church, 

211 P.2d 701, 35 Washed 170. 

68. N.Y.—Vanderhule v. Berinstein, 

136 N.Y.S.2d 95, 285 App.Div. 290, 

amended on other grounds 136 N. 

Y.S.2d 349, 284 App.Div. 1089. 

Physician, member of board of visi¬ 
tors 

(1) No exception is permitted in 
favor of a member of the board of 
visitors who happens to be a physi¬ 
cian. 

N.Y.—Munzer v. State, 41 N.Y.S.2d 

98. 

(2) Communications between phy¬ 
sician. and patient generally see in¬ 
fra §§ 293—301, 
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absolute that only the patient can waive it. 69 
Records of known or suspected carriers of con¬ 
tagious diseases, kept pursuant to statute, are not 
privileged, as a matter of public policy and neces¬ 
sity. 70 

A statute providing that certain information shall 
not be disclosed by the government board is not 
violated where the disclosure is made, at the trial, 
by the person who furnished the information to the 
board. 71 

Records of a labor union, including the names, 
addresses, and other data concerning its members, 
have been held not confidential and inviolate from 
its members. 72 

Value of document to defense. If the possible 
evidentiary value of a document in the custody of a 
government agency is such that the use thereof 
may fairly be considered essential to the defense, 
in a criminal prosecution, the government should 
be compelled to produce it; 73 but if the possible 
evidentiary value of such a document, to the de¬ 
fense, is clearly negligible, the trial court may 
well be prompted to hold that the interest of ac- 
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cused in the use of the writing as evidence is out¬ 
weighed by some public policy. 74 

e. Tax and Revenue Matters 

The privilege accorded to federal income tax returns 
is statutory only. Other documents or communications 
relating to tax or revenue matters have variously been 
held, or held not, privileged or confidential, in some in¬ 
stances in accordance with governing statutes. 

The communications privilege accorded to federal 
income tax returns is statutory only; 75 the statute, 
penal in nature, 76 must be strictly construed in 
favor of a witness called on to testify concerning 
business transactions affecting a taxpayer. 77 Nei¬ 
ther the statute limiting the publicity of such re¬ 
turns nor the regulations issued thereunder preclude 
a court of competent jurisdiction from requiring a 
disclosure of a federal tax return by a taxpayer in 
connection with civil litigation to which he is a par¬ 
ty; 78 the statute does not prohibit the disclosure, 
as evidence in a proper judicial inquiry, of financial 
data relating to the taxpayer’s business, even though 
such data comprehend the facts and information 
from which his income tax returns are necessarily 
made up. 79 Where a given case falls outside the 


69. N.Y.—Scolavino v. State, 62 N. 
Y.S.2d 17, 187 Misc. 253, modified 
on other grounds 67 N.Y.S.2d 202, 
271 App.Div. 618, affirmed 74 N.E. 
2d 174, 297 N.Y. 460. 

Disclosure on consent of commis¬ 
sioner or court order 
N.Y.—Scolavino v. State, supra. 

A letter from the superintendent 
of a state institution for the men¬ 
tally ill to an official of the De¬ 
partment of Mental Hygiene, and a 
letter from the superintendent to an 
investigator of the Department of 
Law, constituting part of the record 
of an inmate in the institution and 
included in the hospital record of 
the inmate, were admissible as part 
of the entries in the case record of 
the inmate under the statute. 

N.Y.—Scolavino v. State, supra. 

70. N.Y.—Munzer v. State, 41 N.Y. 
S.2d 98. 

Reason for rule 

(1) Information is not acquired by 
health commissioner while attending 
a patient in a professional capacity, 
and, although information may have 
come to commissioner from a phy¬ 
sician in private practice, the trans¬ 
mittal from that physician to the 
public officer is in obedience to the 
express command of the statute. 
N.Y.—Munzer v. State, supra. 

(2) Communications between 

physician and patient generally see 
infra §§ 293-301. 

Typhoid fever 

Public records concerning com¬ 
municable diseases, compiled in ac¬ 


cordance with statute, were not priv¬ 
ileged, and could be made available 
in negligence action for purpose of 
proving that defendant was a typhoid 
carrier, and that she knew it; an in¬ 
tention that records with respect to 
typhoid fever should not be kept con¬ 
fidential is indicated by history of 
provision of statute relating to com¬ 
piling of records of communicable 
diseases, where legislature, in enact¬ 
ing the provision, provided that re¬ 
port as to tuberculosis should not be 
made public, and thereafter amended 
provision by naming three other dis¬ 
eases, not including typhoid fever, as 
to which reports should be kept se¬ 
cret. 

N.Y.—Thomas v. Morris, 36 N.E.2d 
141, 286 N.Y. 266, 136 A.L.R. 854. 

71. U.S.—Baltimore & O. R. Co. v. 
Lykins, C.A.Ohio, 216 F.2d 129. 

72. Ky.—International Union of Op¬ 
erating Engineers v. Bryan, 255 S. 
W.2d 471. 

73. U.S.—U. S. v. Schneiderman, D. 
C.Cal., 106 F.Supp. 731. 

Sources of information in criminal 
prosecution see supra subdivision 
c of this section. 

"While we must accept it as law¬ 
ful for a department of the govern¬ 
ment to suppress documents, even 
when they will help determine con¬ 
troversies between third persons, we 
cannot agree that this should include 
their suppression in a criminal prose¬ 
cution, founded on those very deal¬ 
ings to which the documents relate, 
and whose criminality they will, or 
may, tend to exculpate." 
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U.S.—U. S. V. Andolschek, C.C.A.N.Y., 
142 F.2d 503, 506. 

74. U.S.—U. S. v. Schneiderman, D. 
C.Cal., 106 F.Supp. 731. 

75. U.S.—Connecticut Importing Co. 
v. Continental Distilling Corp., D. 
C.Conn., 1 F.R.D. 190. 

Admissibility of tax receipts and rec¬ 
ords as public documents see Evi¬ 
dence § 638 c. 

Disclosure or publication of federal 
income tax information as offense 
see Internal Revenue § 990. 

Right to inspect federal income tax 
returns see Internal Revenue S 
641. 

76. Ohio.—Ex parte Frye, 98 N.E.2d 
798, 155 Ohio St. 345. 

77. Ohio.—Ex parte Frye, supra. 
Aceountant’s memoranda and work 

sheets 

(1) A certified public accountant 
required to produce as part of deposi¬ 
tion his memoranda and work sheets 
would not thereby violate statute 
prohibiting publication of income tax 
returns, since criminal intent would 
be absent. 

Ohio.—Ex parte Frye, supra. 

(2) Communications to accountant 
generally see supra § 255. 

78. U.S.—Connecticut Importing Co. 
v. Continental Distilling Corp., D. 
C.Conn., 1 F.R.D. 190. 

D.C.—Watwood v. Potomac Chemical 
Co., Mun.App., 42 A.2d 728. 

79. Ohio.—Ex parte Frye, 98 N.E.2d 
798, 155 Ohio St. 345. 
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statutory privilege, no privilege whatever will be 
recognized, 80 and the communication will be ac¬ 
corded such admissibility as it would under the con¬ 
trolling law of evidence; 81 the return, in such a 
case, has a status no different from other items of 
evidence, 82 and no public policy is violated by re¬ 
quiring their disclosure by a judgment debtor. 83 
So, no privilege is conferred on a judgment debtor, 
with respect to such return, other than the consti¬ 
tutional right against self-incrimination. 84 

The rule, stated supra subdivision a of this sec¬ 
tion, that a communication with respect to private 
matters is not privileged by reason of the fact that 
it is made to a public official applies to copies of 
income tax reports which are in the possession of 
the person who made the reports. 85 

A statutory provision permitting a county auditor 
to divulge information acquired by him in the exer¬ 
cise of his powers under the laws relating to taxa¬ 
tion, when called on to testify in any court or pro¬ 
ceeding, is not restricted in its application to cases 
and proceedings involving tax matters. 86 


An inheritance tax report filed by an executrix 
has been held, under the governing statute, not a 
privileged communication, 87 but admissible for the 
purpose of showing that certain property was not 
included in decedent’s estate. 88 

Records and files of a state tax commission may, 
under statute, be confidential and privileged. 89 A 
statutory provision making confidential, with some 
exceptions, any information gained as a result of 
any returns required or authorized under the stat¬ 
utes imposing taxes was added in order to protect 
the taxpayer from unnecessary disclosures of the 
information contained in his tax return, 90 and its 
purpose was to prevent voluntary disclosures; 91 
but it was not intended to defeat justice by pro¬ 
hibiting the production of necessary records in 
judicial proceedings. 92 

Correspondence; tax fraud or evasion . In de¬ 
cedent’s estate proceedings, correspondence between 
deceased and a tax collector has been held not 
privileged communications. 93 

A letter wherein a United States attorney recom¬ 
mends to the attorney general that an income tax 


Gross-examination as to report of In¬ 
come 

Internal Revenue Code provision 
making- federal income tax returns 
confidential or privileged and pro¬ 
hibiting disclosure of their contents 
does not prohibit cross-examination 
of a litigant in a private civil action 
concerning manner in which he treat¬ 
ed sums received in reporting taxa¬ 
ble income, when such inquiry is rel¬ 
evant to issues involved. 

3>.C.—Watwood v. Potomac Chemical 

Co., mun.App., 42 A.2d 728. 

80. U.S.—Connecticut Importing Co. 

v. Continental Distilling Corp., D. 

C.Conn. f 1 F.R.D. 190. 

Revenue agents 

(1) Federal statute prohibiting 
revenue agents from divulging mat¬ 
ter disclosed in income tax returns 
does not furnish immunity to agents 
from being called as witnesses in 
state courts and examined with ref¬ 
erence to facts not within inhibitions 
imposed by statutes or regulations; 
where former testimony of revenue 
agent in case involving returns in¬ 
cluded material testimony not within 
inhibition of statute limiting right 
of revenue agents to divulge such 
matters, fact that he testified at for¬ 
mer trial under permit would not jus¬ 
tify reading in evidence, at subse¬ 
quent trial, of transcript of former 
testimony. 

Tex.—Carter v. Irvine, Civ.App., 77 S. 

W.2d 247. 

(2) In prosecution for violations of 
Mail Fraud Act, for violations of 
fraud provisions of Securities Act, 


and for conspiracy to violate such 
acts by promotion of membership 
club with ultimate object of obtain¬ 
ing money and property from club 
members, reception in evidence of 
sworn statement of some of defend¬ 
ants made to an internal revenue 
agent was not contrary to treasury 
regulation. 

U.S.—IT. S. v. Monjar, C.C.A.Del., 147 
F.2d 916, certiorari denied 65 S.Ct. 

1191, two cases, 325 U.S. 859, 89 
L.Ed. 1979, Cook v. IT. S., 65 S.Ct. 

1192, 325 U.S. 859, 89 L.Ed. 1979, 
Drew v. TJ. S., 65 S.Ct. 1192, 325 U. 
S. 859, 89 L.Ed. 1979, Jones v. U. 
S., 65 S.Ct. 1192, 325 U.S. 859, 89 
L.Ed. 1979, Moore v. U. S., 65 S. 
Ct. 1192, 325 U.S. 859, 89 L.Ed. 1980, 
Candlin v. U. S., 65 S.Ct. 1193, 325 
U.S. 859, 89 L.Ed. 1980, Fitzpatrick 
v. U. S., 65 S.Ct. 1193, 325 U.S. 859, 
89 L.Ed. 1980, Lindh v. U. S., 65 S. 
Ct. 1193, 325 U.S. 859, 89 L.Ed. 1980, 
Willard v. U. S., 65 S.Ct. 1193, 325 
U.S. 859, 89 L.Ed. 1980, Cruser v. 
U. S., 65 S.Ct. 1X94, 325 U.S. 859, 89 
L.Ed. 1981 and Maddams v. U. S., 
65 S.Ct 1194, 325 U.S. 859, 89 L.Ed. 
1981. 

81. U.S.—Connecticut Importing Co. 
v. Continental Distilling Corp., D.C. 
Cona, 1 F.R.D. 190. 

82. U.S.—Connecticut Importing Co. 
v. Continental Distilling Corp., su¬ 
pra. 

N.T.—Leonard v. Wargon, 55 N.Y.S. 
2d 626. 

83. N.Y.—Leonard v. Wargon, su¬ 
pra. 


84. N.Y.—Leonard v. Wargon, su¬ 
pra. 

Self-incrimination in general see* in¬ 
fra § 431. 

85. S.D.—Peterson v. Peterson, 17 N. 
W.2d 920, 70 S.D. 385. 

86. Ohio.—In re Herrnstein, 6 Ohio 
Supp. 260. 

Tax returns held not confidential or 
privileged 

Ohio.—In re Herrnstein, supra. 

87. N.J.—Richards v. Richards, 58 
A2d 544, 141 N.J.Eq. 579. 

88. N.J.—Richards v. Richards, su¬ 
pra. 

89. Okl.—Chambless v. State, 231 P. 
2d 711, 94 Okl.Cr. 140. 

Access to tax rolls and records see 
Taxation § 481. 

Records and files generally see supra 
subdivision d of this section. 
Employees of the commission are 

not authorized to divulge any infor¬ 
mation pertaining to their records. 

Okl.—Chambless v. State, 231 P.2d 
711, 94 Okl.Cr. 140. 

90. Pa.—Graham Farm Land Co. v. 
Commonwealth, 70 A.2d 219, 363 
Pa. 571. 

91. Pa.—Commonwealth v. Mellon 
Nat. Bank & Trust Co., 61 A-2d 
430, 360 Pa. 103. 

92. Pa.—Graham Farm Land Co. v. 
Commonwealth, 70 A.2d 219, 363 
Pa. 571—Commonwealth v. Melr 
Ion Nat. Bank & Trust Co., 61 A.2d 
430, 360 Pa. 103. 

93. N.Y.—In re Hall's Estate, 120 
N.Y.S.2d 886. 
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fraud case be dropped is a confidential and privi¬ 
leged communication; 94 and in a prosecution for 
income tax evasion, it is error to permit the govern¬ 
ment to read portions of the taxpayer's selective 
service questionnaire, which contains a statement to 
the effect that the information is confidential ex¬ 
cept for certain specified uses by the government. 95 

Earlier holdings involving confidential relations 
or privileged communications with respect to tax or 
revenue matters include the following: informa¬ 
tion received or obtained by officers of the internal 
revenue department of the federal government; 96 
collectors and deputy collectors are not only pro¬ 
hibited from giving out copies from their records, 
but also from testifying orally, in cases not arising 
under the laws of the United States, as to facts 
that have come to their knowledge as the result of 
information contained in the records; 97 a statute 
forbidding the divulging of tax returns “except by 
order of court” does not make such returns privi¬ 
leged; 98 a statute providing that property state¬ 
ments which are required to be made by property 
owners to the assessing officers shall be filed, and 
shall be used for no other purpose except the making 
of an assessment, has been held to impose an ab¬ 
solute prohibition on the use of such statements for 


any other purpose as a matter of public policy, and 
an officer cannot be compelled to produce such a 
statement as evidence either in a state or federal 
court, even though no objection is made; 99 the 
Bankruptcy Act does not deprive a witness of his 
privilege to withhold income tax returns by the 
bankrupt ; l the federal and state governments have 
power to provide that returns made to their officers 
to be used in assessing and collecting revenue and 
taxes shall not be revealed by the officers, and such 
provisions protect the officers against commitment 
for contempt for refusal to produce such returns 
on subpoena by a court; 2 and statements to a tax 
assessor concerning personal property are not privi¬ 
leged. 3 

f. Accident Reports 

Statutes giving a privileged or confidential character 
to reports of accidents, including motor vehicle accidents, 
should be construed and applied in accordance with, and 
so as to effectuate, the legislative intent. 

A statute rendering required accident reports con- 
dential and prohibiting their use in any civil or 
criminal trial is based on public policy requiring that 
motorists be encouraged to make full and frank 
compliance with the requirement for filing the re¬ 
ports, 4 and was enacted to enable the state au- 


94. U.S.—Zacher v. U. S. f C.A.Mo., 
227 F.2d 219, certiorari denied 76 
S.Ct 542, 350 U.S. 993, 100 L.Ed. 

95. U.S.—U. S. v. Caserta, C.A.Pa., 

199 F.2d 905. I 

96. U.S.—Ste'gall v. Thurman, D.C. 
Ga., 175 F. 813. 

70 C.J. p 452 note 28. 

97. U.S.—In re Lamberton, D.C.Ark., 
124 F. 446. 

33 C.J. p 377 note 11. 

98. Minn.—Thaden v. Bagan, 165 N. 
W. 864, 139 Minn. 46. 

99. U.S.—In re Reid, B.CMich., 155 
F. 933. 

1. U.S.—In re Valecia Condensed 
Milk Co., Wis., 240 F. 310, 153 C.C. 
A. 236. 

2. U.S.—In re Valecia Condensed 
Milk Co., supra. 

3. Mich.—Pease v. Jennings, 146 N. 
W. 260, 180 Mich. 682. 

Va.—Peden v. Peden F s Adm’r, 92 S.E. 
984, 121 Va. 147, 2 AJL.R. 1414. 

4 . Colo.—Clark v. Reichman, 275 P. 
2d 952, ISO Colo. 329. 

Evidence held properly excluded 
In action for personal injuries sus¬ 
tained when struck by automobile, 
evidence which plaintiff sought from 
automobile accident reports filed pur¬ 
suant to statute, and by which plain¬ 
tiff intended to show defendant's 
name and address as given on report, 
vehicle license description, and name 


of insurance company which had is¬ 
sued liability insurance policy, was 
properly excluded. 

Colo.—Clark v. Reichman, supra. 

Doctrine of statute held violated 
Fla.—Kaplan v. Roth, 84 So. 2d 559. 

Statement or information as report 

(1) Information given an officer 
for purpose of making written high¬ 
way accident report is a report with¬ 
in statute making such report inad¬ 
missible in evidence in any civil case 
arising out of facts on which report 
is based. 

Iowa.—Ehrhardt v. Ruan Transport 
Corp., 61 N.W.2d 696, 245 Iowa 193. 

(2) Under statutes, testimony of 
witness, who was neither a peace 
officer nor other public official, as to 
statements made by motorist to sher¬ 
iff in reporting accident resulting in 
death immediately after its occur¬ 
rence was properly excluded in ac¬ 
tion for death. 

Iowa.—McBride v. Stewart, 290 N. 
W. 700, 227 Iowa 1273. 

(3) In action for damages sus¬ 
tained in collision between motor ve¬ 
hicles, oral statements by driver of 
plaintiff's vehicle to state highway 
patrolman as basis for driver’s writ¬ 
ten statement, which patrolman pro¬ 
cured and forwarded to another pa¬ 
trolman investigating accident, were 
privileged and hence inadmissible 

j against plaintiffs. 

I Fla.—Stevens v. Duke, 42 So.2d 361. 
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(4) In action to recover for inju¬ 
ries sustained in automobile colli¬ 
sion where driver of automobile had 
died on day following accident of in¬ 
juries received in accident, fact that 
statement made by decedent, while in 
hospital, to police officer was in na¬ 
ture of accident report made it inad¬ 
missible. 

Fla.—St. Germain v. Carpenter, 84 

So.2d 556. 

(5) In automobile negligence ac¬ 
tion, defendant’s statement to patrol¬ 
man in course of latter's investiga¬ 
tion, was inadmissible as evidence by 
reason of statute; under statute to 
allow one party to establish content 
of report by testimony of witnesses 
who may have overheard driver or 
any person involved making oral re¬ 
port to patrolman investigating acci¬ 
dent would defeat purpose of stat¬ 
ute. 

Fla.—Herbert v. Garner, 78 So.2d 727. 

(6) Exhibits containing statement 
given police officers by driver of au¬ 
tomobile in which plaintiffs were rid¬ 
ing, and taxi driver’s refusal to make 
a statement because of company rule, 
were inadmissible. 

Ill.—Paliokaitis v. Checker Taxi Co., 

57 N.E.2d 216, 324 HLApp. 21. 

(7) In action for injuries to pas¬ 
senger in bus which collided with 
automobile, bus driver's statement 
to deputy sheriff with respect to the 
accident was not inadmissible as a 
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thorities to obtain unbiased, bonest, and correct tended beyond the limits set by the legislature,7 and 
information from persons involved in accidents on is limited to the report itself ; 8 so, apart from the 
the highways. 5 The language of such a statute report, evidence of the facts that occurred at the 
should not be extended to include prohibition not time of a vehicular accident are not privileged 3 


contained therein; 6 the privilege 

statement required by statute relat¬ 
ing to reports to be made to depart¬ 
ment of public safety of all acci¬ 
dents, and providing that such state¬ 
ment should not be admissible in evi¬ 
dence. 

Tex.—Airline Motor Coaches v. How¬ 
ell, Civ.App., 195 S.W.2d 713, error 
refused no reversible error. 

5m Iowa.—Ehrhardt v. Ruan Trans¬ 
port Corp., 61 N.W.2d 696, 245 Iowa 
193. 

Such information is for the pur¬ 
pose of compiling statistics and facts 
to be used in highway safety pro¬ 
grams for the public benefit. 

Iowa.—Ehrhardt v. Ruan Transport 
Corp., supra. 

6- Ill.—Ritter v. Nieman, 67 N.E.2d 
417, 329 Ill.App. 163. 

Statute held not applicable, so that, 
in action for death of occupant of 
automobile against driver of truck 
which collided with automobile at in¬ 
tersection, court properly permitted 
sheriff to testify that truck driver 
stated, at scene of collision, that he 
had failed to stop before entering 
highway, over objection that tes¬ 
timony was inadmissible under stat¬ 
ute. 

Ill.—Ritter v. Nieman, 67 N.E.2d 417, 
329 Ill.App. 163. 

Testimony of officer 

(1) In action for injuries by auto¬ 
mobile passenger against owner and 
against operator of automobile with 
which host driver’s automobile collid¬ 
ed, admission of testimony of police 
officer with respect to statements 
made to him by host driver was er¬ 
roneous as violating statute. 

Iowa.—Sprague v. Brodus, 60 N.W.2d 

850, 245 Iowa 90. 

(2) In action for death of automo¬ 
bile guest, allegedly resulting from 
host's recklessness, objection to in¬ 
quiry of state highway patrolman as 
to host’s statements to patrolman 
while latter was investigating the ac¬ 
cident in his official capacity, made 
on ground that statements were con¬ 
fidential and privileged under stat¬ 
ute, was properly sustained. 

Iowa—Vandell v. Roe we, 6 N.W.2d 
295, 232 Iowa 896. 

7- Cal.—Carroll v. Beavers, 273 P.2d 
56, 126 C.A.2d 828. 

Reason for rule 

All such privileges tend to deny to 
courts the use of evidence helpful in 
determining the facts. 

Cal.—Carroll v. Beavers, supra 
Express terms of statute 

To be privileged, and hence inad- 


is not to be ex- | 

missible, statements must come 
within the express terms of the stat¬ 
ute. 

Cal.—Dwelly v. McReynolds, 56 P.2d 
1232, 6 C.2d 128. 

Stroud v. Hansen, 120 P.2d 102, 
48 C.A.2d 556. 

8. Cal.—Carroll v. Beavers, 273 P.2d 
56, 126 C.A.2d 828. 

Requisite forms, filing, and use 

(1) The absence of any showing 
that the report was made on forms 
prescribed therefor does not have 
the effect of excluding it from the 
protection of the statute, as the stat¬ 
utes no longer require the report to 
be made on approved forms. 

Cal.—Zollars v. Barber, 295 P.2d 561, 
140 C.A.2d 502. 

(2) It had previously been held 
that where statements made to offi¬ 
cers in reporting accident were not 
on requisite forms, or filed or used as 
provided by statute, statements were 
not privileged so as to be inadmissi¬ 
ble. 

Cal.—Dwelly v. McReynolds, 56 P.2d 
1232, 6 C.2d 128. 

Subsequent different testimony 

Where automobile operator made 
written report to police concerning 
facts of accident immediately fol¬ 
lowing accident, but testified differ¬ 
ently from report in subsequent ac¬ 
tion, report was properly excluded 
from evidence, in action by pedestri¬ 
an against operator for personal in¬ 
juries. 

Cal.—Zollars v. Barber, 295 P.2d 561, 
140 C.A.2d 502. 

In Minnesota 

(1) Under statute, as amended, 
prohibiting disclosure of informa¬ 
tion contained in any accident report, 
but not preventing any person who 
made such a report from testifying 
in any trial arising out of accident as 
to facts within his knowledge, only 
privileged matter thereunder is report 
itself or information gained directly 
therefrom; in action by pedestrian 
against motorist for injuries, police 
officer could testify as to facts of an 
accident within his knowledge and 
refresh his recollection by reference 
to notations made in personal note¬ 
book at time of accident, notwith¬ 
standing he filed official report of ac¬ 
cident with highway department. 
Minn.—Garey v. Michelsen, 35 N.W. 

2d 750, 227 Minn. 468. 

(2) In personal injuries action, tri¬ 
al court erred in permitting defend¬ 
ant to circumvent statute which pro¬ 
hibits admission of statements taken 
from injured persons under certain 
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circumstances by calling stenograph¬ 
er who had taken plaintiff’s state¬ 
ment and permitting her to refresh 
her memory from her notes and re¬ 
late plaintiff's responses to the ques¬ 
tions he had been asked. 

Minn.—Price v. Grieger, 70 N.W.2d 

421, 244 Minn. 466. 

(3) Refreshing memory generally 
see infra §§ 357-363. 

(4) In event of new trial in auto¬ 
mobile accident case, testimony of 
highway patrolman who arrived 
shortly after accident which occurred 
in 1945 would be admissible under 
1947 amendment of statute. 

Minn.—Beckman v. Schroeder, 28 N. 

W.2d 629, 224 Minn. 370. 

(5) Before amendment to statute 
became effective, it was held that tes¬ 
timony of police officer based on 
memoranda concerning the accident, 
taken in preparation of report to. 
highway commissioner as required by 
statute, was rightfully excluded in 
pedestrian’s action against motorist 
Minn.—Hickok v. Margolis, 22 N.W. 

2d 850, 221 Minn. 480—Lowen v. 

Pates, 18 N.W.2d 455, 219 Minn. 

566. 

9- Cal.—Stroud v. Hansen, 120 P.2<1 

102, 48 C.A.2d 556. 

Testimony of officer 

(1) Generally. 

Neb.—Styskal v. Brickey, 62 N.WJd 1 

854, 158 Neb. 208. 

(2) Testimony of traffic officer re¬ 
lating to statement made by motorist 
to officer at scene of collision relative 
to how collision occurred was not 
confidential under statute, where tes¬ 
timony was not shown to be an oral 
statement of motorist’s report on 
part of it. 

Cal.—Carpenter v. Gibson, 181 P.2d 

953, 80 C.A.2d 269. 

(3) In action for injuries sustained 
in automobile accident, wherein a. 
state highway patrol officer, refresh¬ 
ing his memory from memoranda, 
testified concerning accident, trial* 
court erred in refusing to require 
officer to produce memoranda for in¬ 
spection by motorist’s attorney on. 
the ground that they were confiden¬ 
tial reports. 

Cal.—Kelliher v. Ray, 110 P.2d 712* 

43 C.A.2d 252—Inouye v. McCall. 

96 P.2d 386, 35 C.A.2d 634. 

(4) Refreshing memory generally 
see infra §§ 357—363. 

(5) Under the statute, not only is* 
the report privileged, but the state¬ 
ments made to the officer who se¬ 
cured the report are privileged, al— 
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nor is evidence of statements 10 or admissions 11 
made by a motorist after an accident. 

Where the statute designates the particular dis¬ 
closures which may be made, from the reports, no 
others may be made. 12 

The statute does more than create a personal 
privilege, 13 as it prohibits the use of the report in 
evidence 14 and is for the benefit of the public at 
large. 15 

Such a statute has been applied to the reports of 
police or other law-enforcement officers, so as to 
render them privileged or confidential ; 16 but other 
such statutes have been construed as not making 
the reports of state highway patrolmen privileged. 17 


A particular statute, 18 and a city ordinance en¬ 
acted pursuant thereto, 10 have been held not to ac¬ 
cord any privilege from the use of a report to the 
police of an automobile accident, as evidence in 
any trial arising from the reported accident. 

Without reference to statute, a statement signed 
by the driver of a vehicle involved in accident, for 
the police department, that the vehicle was a par¬ 
ticular insured taxicab, has been held admissible; 20 
but the testimony of a state trooper concerning a 
report which he had made to the state highway de¬ 
partment has been held inadmissible. 21 

Airplane accidents . Decisions construing a provi¬ 
sion of the Civil Aeronautics Act as to reports of 
accidents involving aircraft will be found in the 
note. 22 


though an officer may testify as to 
observations made by him at the 
scene of the accident and other in¬ 
formation obtained at other times. 
Iowa.—State v. Williams, 28 N.W.2d 
514, 238 Iowa 838. 

(6) Even though statements of 
motorist reporting accident to officer 
and incorporated in officer’s report 
ere confidential, testimony of officer 
as to observations made at scene of 
accident and information obtained at 
other times is admissible in civil ac¬ 
tion arising out of accident. 

Iowa—Bachelder v. Woodside, 9 N. 
W.2d 464, 233 Iowa 967. 

(7) Statutory bar against use in 
■evidence of accident reports does not 
bar police officer from testifying con¬ 
cerning physical facts observed by 
him at the scene of accident. 

Mich.—Carlson v. Brunette, 63 N.W. 
2d 428, 339 Mich. 188—Wallace v. 
Skrzycki, 61 N.W.2d 106, 338 Mich. 
165. 

10. Minn.—Rock wood v. Pierce, 51 
N.W.2d 670, 235 Minn. 519. 

Statements to, or heard by, highway 

patrolman 

Minn.—Rockwood v. Pierce, supra. 

Presence of county attorney while 
•driver of automobile was Questioned 
by highway patrolman was not im¬ 
proper and did not affect the admis¬ 
sibility of patrolman’s testimony as 
to driver’s statements concerning col¬ 
lision, in absence of showing that 
such statements were made in con¬ 
fidence or that the public interest 
would suffer by disclosure thereof. 
Minn.—Rockwood v. Pierce* supra. 

11. Mich.—Carlson v. Brunette, 63 
N.W.2d 428, 339 Mich. 188—Wallace 
v. Skrzycki, 61 N.W.2d 106, 338 
Mich. 165—Heiman v. Kulle, 27 N. 
W.2d 92, 317 Mich. 548. 

■Admissions in presence of others 
.Minn.—Rockwood v. Pierce, 51 N.W. 
2d 670, 235 Minn. 519. 


12. Cal.—Carroll v. Beavers, App., 
270 P.2d 23. 

13. Iowa.—Sprague v. Brodus, 60 X. 
W.2d 850, 245 Iowa 90. 

14. Iowa.—Sprague v. Brodus, su¬ 
pra. 

Or.—Henry v. Condit, 53 P.2d 722, 
152 Or. 348, 103 A.D.R. 131. 

15. Iowa.—Sprague v. Brodus, 60 N. 
W.2d 850, 245 Iowa 90. 

16- Ill.—Moore v. Daydif, 130 N.E. 
2d 119, 7 Ill.App.2d 534—Enderle 
v. Lindsay, 114 N.E.2d 675, 351 
Ill.App. 271—Paliokaitis v. Check¬ 
er Taxi Co., 57 N.E.2d 216, 324 HI. 
App. 21. 

Statute closing report to public in¬ 
spection 

Neb.—Styskal v. Brickey, 62 N.W.2d 
854, 158 Neb. 208. 

Disclosures to patrolman not admis¬ 
sible 

Disclosures made by informant, 
following accident, to highway pa¬ 
trolman who was questioning inform¬ 
ant for purpose of making written 
accident report were not admissible 
in evidence in civil action growing 
out of the accident. 

Iowa.—Ehrhardt v. Ruan Transport 
Corp., 61 N.W.2d 696, 245 Iowa 193. 
Use of report for purposes of im¬ 
peachment held not violation of stat¬ 
ute. 

Ill.—Gidlof v. Grosser, 80 N.E.2d 283, 
335 Ill.App. 124. 

17. Cal.—Inouye v. McCall, 96 P.2d 
386, 35 C.A.2d 634. 

“Every person involved in an acci¬ 
dent” means every party to the ac¬ 
cident, and does not include a state 
highway patrolman, particularly 
where police reports are dealt with 
in another part of the statute, and in 
such part are not declared to be priv¬ 
ileged. 

Tex.—Brown & Root v. Haddad, 180 
S.W.2d 339, 142 Tex. 624. 
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18. Pa.—Panik v. Didra, 88 A.2d 730, 
370 Pa. 488. 

Contra Golab v. Romig, 78 Pa.Dist. 
& Co. 30, 24 Leh.L.J. 252. 

19. Pa.—Panik v. Didra, 88 A. 2d 
730, 370 Pa. 488. 

Contra Golab v. Romig, 78 Pa.Dist. 
& Co. 30, 24 Leh.D.J. 252. 

20. Ill.—Roseland Cab Co., for Use 
of Hibley, v. Savings Mut. Cas. Co., 
51 N.E.2d 609, 320 Ill.App. 363. 

21. Ga.—Scott v. Torrance, 25 S.E. 
2d 120, 69 Ga.App. 309. 

22. Statute construed 

(1) Provision in Civil Aeronautics 
Act that reports of former Air Safe¬ 
ty Board or Civil Aeronautics Board 
relating to accident involving air 
craft or investigation thereof shall 
not be admitted as evidence in action 
for damages growing out of any mat¬ 
ter mentioned in report prohibits ad¬ 
mission in evidence only of reports of 
the Boards relating to accident or in¬ 
vestigation thereof, and does not bar 
use of testimony of witness examined 
by boards in course of investigation. 
U.S.—Ritts v. American Overseas 

Airlines, D.C.N.Y., 97 F.Supp. 457. 

(2) In passenger’s action against 
airline for damages sustained in 
crash, admission of Civil Aeronautics 
Board investigator’s report of exam¬ 
ination of plane wreckage was not er¬ 
ror under such statute, where report 
consisted wholly of investigator’s 
personal observations about condi¬ 
tion of plane after accident and con¬ 
tained no opinions or conclusions 
about cause of accident or airline’s 
negligence, and contained no findings 
based on interviews or anything hut 
personal observations; the statute 
was designed to guard against intro- 

| duction of board reports expressing 
agency views about matters which 
are within the functions of courts 
and juries to decide. 

U.S.—Lobel v. American Airlines, C. 
A.N.Y., 192 F.2d 217, certiorari de- 
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Common carrier\ An accident report made to the 
public service commission by a common carrier 
operating an omnibus line, 23 and the investigation 
report of a motor vehicle inspector in the matter of 
the same accident, 24 have been held confidential un¬ 
der the Public Service Law. 

Workmen’s compensation . A statute providing 
that the reports required by the Workmen’s Compen¬ 
sation Law to be made by an employer shall not 
be deemed admissions and evidence against the in¬ 
surer in any proceeding renders the reports made 
with respect to an injury privileged; 25 and a sec¬ 
tion of a workmen’s compensation act providing that 
first reports of an accident, filed with the Work¬ 
men’s Compensation Bureau, shall not be made pub¬ 
lic, shall not be opened to inspection unless public 
interest shall so require, and shall not be used as 
evidence against any employer in any suit or action 
at law brought by an employee for the recovery of 
damages, is not a bar to the admissibility of such 
forms in compensation proceedings for the death of 
an employee. 26 


97 C.J.S. 

§ 265. Communications to Prosecuting At¬ 
torney 

Communications to a prosecuting attorney are heW 
privileged by some authorities and in some circumstances, 
as where it is necessary to protect the interests of the 
state; but they are not so held by other authorities. 

Communications between an informer and the 
public prosecutor have been held absolutely privi¬ 
leged 27 except that statements made by a witness 
to a prosecuting attorney bearing on the guilt of 
a person under investigation for crime are not privi¬ 
leged where on the trial of such person for the crime 
the witness denied making such statements and had 
been indicted for perjury on such denial. 28 Under 
other authority, communications to a prosecuting 
attorney as such are not privileged. 29 Another view 
is that such communications are privileged when 
it is necessary to protect the interests of the state, 30 
and generally in proceedings collateral to the pend¬ 
ing criminal action, 31 as when it is necessary to 
protect a citizen from an action of libel, slander, 
or malicious prosecution based on his communica¬ 
tion to the prosecuting officer. 32 


nied 72 S.Ct. 558, 342 U.S. 945, 
96 L.Ed. 703. 

(3) Under such statute, in wrong- 
ful death action arising: out of com¬ 
mercial airliner crash, questioning 
by counsel for aircraft manufacturer 
implying that Civil Aeronautics 
Board had concluded in its report 
that pilot had failed to follow emer¬ 
gency procedure prescribed by manu¬ 
facturer was grossly improper. 

U.S.—-DeVito v. United Air Lines, D. 
C.2ST.Y., 98 P.Supp. 88. 

23. N.Y.—Friedman v. Burritt, 90 N. 
Y.S.2d 755, 195 Misc. 376. 

Copy not available to driver 
Commission was not required to 
turn over a copy of the report to 
driver of omnibus who sought the 
report for purpose of instituting an 
action against a party other than the 
common carrier, since the report 
was not a public record within 
meaning of the Public Service Law. 
N.Y.—Friedman v. Burritt, 90 N.Y.S. 
2d 755, 195 Misc. 376. 

24. N.Y.—Friedman v. Burritt, su¬ 
pra. 

25. U.S.—Winningham v. Travelers 
Ins. Co., C.C.ATex., 93 F.2d 520. 

No admission of liability is involv¬ 
ed in making the reports. 

U.S.—Winningham v. Travelers Ins. 
Co., supra. 

26. N.J.—Amend v. Amend, 79 A.2d 
742, 12 N.J.Super. 425. 

27. U.S.—U. S. v. Krulewitch, C.C.A. 
N.Y., 145 F.2d 76, 156 A.L.R. 337. 

70 C.J. p 454 note 64. 

Competency of prosecuting attor¬ 
ney see supra $ 113. 


Records of district attorney’s office 
see supra § 264 d. 

28. Del.—State v. Rash, 78 A. 405, 25 
Del. 77. 

29. Ga.—Vernon v. State, 174 S.E. 
548, 49 Ga.App. 187. 

70 C.J. p 454 note 66. 

Complaint for criminal prosecution 

Communications between the coun¬ 
ty attorney and one making com¬ 
plaint to him for the purpose of hav¬ 
ing a criminal prosecution instituted 
are not privileged. 

Minn.—Cole v. Andrews, 76 N.W. 962, 
74 Minn. 93. 

30. N.Y.—Corpus Juris cited in Peo¬ 
ple v. Keating, 141 N.Y.S.2d 562, 
565, 286 App.Div. 150. 

70 C.J. p 454 note 67. 

Public policy; exception to general 
rule 

(1) A district attorney is not in 
an attorney-client relation with one 
dealing with him in official capacity, 
and his right to assert privilege of 
attorney with respect to disclosures 
or revelations made to him while in 
performance of his duty is dependent 
solely on ground of public policy; 
the general rule against compelling 
him to disclose matters revealed to 
him in performance of his duty, 
where such disclosure would be inim¬ 
ical to public interest, is subject to 
exception where the disclosure would 
be conducive to, and promotive of, 
justice. 

N.Y.—Application of Heller, 53 N.Y.S. 
2d 86, 184 Misc. 75. 

| (2) Communications between at¬ 

760 


torney and client generally see in¬ 
fra §§ 276-292. 

Penal justice and government; public 
safety 

Rule excluding evidence of matters 
whose disclosure would be prejudicial 
to the public interests involves mat¬ 
ters concerning administration of 
penal justice and of government, and 
should not be applied where public 
safety is not involved. 

N.Y.—:Application of Heller, 53 N.Y.S. 
2d 86, 184 Misc. 75. 

Where defendants were attacking 
Indictment by certiorari on ground 
that it was brought about by illegal 
activities of certain political forces 
operating with prosecutor of the 
pleas, examination by defendants of 
prosecutor on matters of latter's 
conversations with foreman of grand 
jury, his activity in investigating 
personnel of detective agency which 
conducted investigation leading up 
to indictment, and his knowledge of 
newspaper articles published in an¬ 
other state was denied as irrelevant 
and in some cases privileged. 

N.J.—State v. Donovan, 31 A.2d 221* 
130 N.J.Law 42. 

31. Mass.—Attorney General v- 
Tufts, 132 N.E. 322, 327, 239 Mass. 
458, 17 A.L.R. 274. 

70 C.J. p 454 note 68. 

32. U.S.—Vogel v. Gruaz, Ill., 4 £L 
Ct. 12, 110 U.S. 311, 28 L.Ed. 158. 

70 C.J. p 454 note 69. 

Privilege as to liability for: 

Libel or slander see Libel and Sian* 
der § 104 d (9). 

Malicious prosecution see Malicious 
Prosecution 8 17- 
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However, when no such circumstances are pres¬ 
ent, the privilege should not prevail, 33 particularly 
where it appears that a disclosure might show the 
prisoner's innocence, 34 or in a civil action in w T hich 
the prosecuting witness is endeavoring to hold 
civilly liable a person other than the one accused 
and against whom an indictment was obtained. 35 
Also, the privilege does not exist as to communica¬ 
tions made to a prosecuting attorney or his as¬ 
sistant for an unlawful purpose, 36 as when they are 
not made in good faith to the prosecuting officer, 
but instead as a part of a conspiracy to blacken and 
defame one whom the authors of the communica¬ 
tions know to be wholly innocent. 37 The privilege 
has no application, in a proceeding for the removal 
of a district attorney, to conversations between him 
and persons accused of crime and seeking to avert 
prosecution, 38 nor, in a proceeding against the dis¬ 
trict attorney for conspiracy to commit a crime, to 
conversations between the sheriff and district at¬ 
torney and overheard by a clerk or stenographer in 
the office. 39 

There is no privilege as to communications be¬ 
tween a prosecuting attorney and a person who is 
acting in behalf of defendant, 40 or between a prose¬ 
cuting attorney and defendant, 41 or between a pros¬ 
ecuting attorney and the attorney of an accomplice 
who is testifying for the state. 42 


In an action to vacate and set aside all proceed¬ 
ings in the foreclosure of a certificate of delinquency 
for unpaid taxes on the ground of fraud, a deputy 
prosecuting attorney -who prosecuted the foreclosure 
suit either in his official capacity, under a statute 
making it the duty of prosecuting attorneys of all 
counties to conduct, without charge or fee, all pro¬ 
ceedings for the foreclosure of certificates of delin¬ 
quency, or as private counsel of the owner of the 
certificate, may be compelled to testify as to com¬ 
munications between himself and a third person who 
it is claimed was the true owner of the certificate 
and the person responsible for the fraud. 43 

The correspondence of an attorney general and a 
district attorney on official business is privileged 
and cannot be made available by a third person. 44 

Testimony before legislative committee. In an 
examination before a joint legislative committee, 
knowledge or information acquired by the witness 
at the instance of, in connection with, and under the 
direction of, a prosecuting attorney to use in the 
trial of indictments against members of the legisla¬ 
ture for bribery is not privileged. 45 Where in¬ 
formation given to the district attorney is not privi¬ 
leged in the sense that he may not be required to 
divulge it on the ground of privileged communica¬ 
tions, a court is not authorized to forbid him to 
testify before a legislative committee investigating 
charges of misdemeanor of officers. 46 


Testimony of assistant district at¬ 
torney 

However, in action for libel, where 
only issue was whether publication 
was in substance a fair and true 
report of a public proceeding, and 
court excluded testimony, proffered 
by plaintiff, of an assistant district 
attorney whose statements were 
source of information on which arti¬ 
cle in question was based but later 
permitted defendant's reporter to de¬ 
tail her conversation with such attor¬ 
ney, and stated, during course of re¬ 
quests to charge, that privilege there¬ 
tofore enforced extended only to flies 
and information in the district at¬ 
torney's office, exclusion of plaintiffs 
proffered testimony was prejudicial, 
as such proffered proof was not priv¬ 
ileged. 

N.Y.—Baumann v. Newspaper Enter¬ 
prises, 69 N.Y.S.2d 474, 272 App. 
Dlv. 773. 

33. Ark.—Fisher v. State, 231 S.W. 

181, 149 Ark. 48. 

70 C.J. p 455 note 70. 


34. McL—Riggins v. State, 93 A 437, 
125 Md. 165, Ann.Cas.l916E 1117. 

70 CJ. p 455 note 71. 

35. Gsl —Fite v. Bennett, 83 S.E. 515, 
142 Ga. 660. 

70 CX p 455 note 72. 

36. Ohio.—In re Bostwick, 181 N.E. 
905, 43 Ohio App. 76, appeal dis¬ 
missed 180 N.E. 713, 125 Ohio St. 
182. 

Whether communication relating to 
future illegal, unlawful, or fraudu¬ 
lent action is privileged see infra 
§ 285. 

37. Kan.—State v. Wilcox, 132 P. 
982, 90 Kan. 80, 9 A.LE. 1091. 

38. Mass.—Attorney General v. 

Tufts, 132 N.E. 322, 239 Mass. 458, 
17 A.L.R. 274. 

39. U.S.—Metzler v. TX S., GOA. 
CaL, 64 F.2d 203. 


40. Wis.—Cobb v. Simon, 97 N.W. 
276, 119 Wis. 597, 100 Am.S.R. 909. 

41. Tex.—Roberts v. State, 295 S.W. 
609, 107 Tex.Cr. 139. 

70 ax p 455 note 78. 

42. Tex.—Needham v. State, 233 S. 
W. 966, 90 Tex.Cr. 86. 

43. “Wash.—Collins v. Hoffman, 113 
P. 625, 62 Wash. 278, Ann.Cas.l913A 
1. 

44. TT.S.— XT. S. v. Six Lots of 
Ground, C.C.La., 27 F.Cas.No.l6,299, 
1 Woods 234. 

Communications between officers of 
government generally see supra § 
264 a. 

45. W.Va.—Sullivan v. Hill, 79 S.E. 
670, 73 W.Va. 49, Ann.Cas.l916B 
1115. 

46. Pa.—In re Investigation by Dau¬ 
phin County Grand Jury, Septem¬ 
ber, 1938, 2 A.2d 802, 332 Pa. 342. 
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3. Communications Between Husband and Wife 


§ 266. Rule of Exclusion 

a. In general 

b. Statutory construction 

c. Privilege of disclosure 

a. In General 

The general rule is that communications by one 
spouse to the other in the confidence, or course, of the 
marital relation, and not in the presence or hearing of a 
third person, are privileged communications which neither 


spouse can disclose, or be required to disclose. In evi¬ 
dence, unless the other spouse waives the privilege. 

The general rule, which existed at common law 47 
and is preserved, or re-established by statute, 48 is 
that communications made by one spouse to the 
other in the confidence, or course, of the marital 
relation are protected from disclosure as privileged 
communications which neither spouse can disclose, 
or can be required to disclose, in evidence, 49 unless 


47. TJ.S.—Rogers v. TJ. S., C.A.C 0 I 0 ., 
179 F.2d 559, affirmed Rogers v. U. 
S., 71 S.Ct. 438, 340 TJ.S. 367, 95 
L.Ed. 344, 19 A-L.R.2d 378, rehear¬ 
ing denied 71 S.Ct. 619, 341 TJ.S. 
912, 95 L.Ed. 1348—Marsh v. Pre¬ 
ferred Acc. Ins. Co., C.CJLOhio, 
89 F.2d 932, certiorari denied Pre¬ 
ferred Acc. Ins. Co. v. Marsh, 58 S. 
Ct. 36, 302 TJ.S. 715, 82 L.Ed. 552- 
Marsh v. New York Life Ins. Co., 
C.C.A.Ohio, 89 F.2d 932, certiorari 
denied New York Life Ins. Co. v. 
Marsh, 58 S.Ct. 36, 302 TJ.S. 716, 82 
L.Ed. 553. 

Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 I11.2d 409. 

Mo.—Sellars v. Sellars, App., 274 S. 
W.2d 509—Dickinson v. Abernathy 
Furniture Co., 96 S.W.2d 1086, 231 
Mo.App. 303. 

N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
169 Pa.Super. 498. 

Competency of husband and wife as 
witness see supra §§ 75-104. 
Objections to admissibility see infra 
§§ 302-305. 

Waiver of privilege see infra §§ 306- 
314. 

All private and confidential communi¬ 
cations 

Ariz.—Arizona Title Guarantee & 
Trust Co. v. Wagner, 251 P.2d 897, 
75 Ariz. 82. 

Knowledge gained by means of mar¬ 
riage relation 

At common law, neither the hus¬ 
band nor the wife could testify as to 
any fact or transaction the knowledge 
of which was obtained by means of 
the marriage relation. 

Ill.—Heineman v. Hermann, 52 N.E. 
2d 263, 385 Ill. 191. 

48. Cal.—Leemhuis v. Leemhuis, 289 
P.2d 852, 137 C.A.2d 117. 

Ill.—People v. Palumbo, 125 N.E.2d 
618, 5 Ill. 2d 409—Heineman v. 

Hermann, 52 N.E.2d 263, 385 Ill. 191 
—Dunn v. Heasley, 30 N.E.2d 628, 
375 Ill. 43. 

Mo.—Sellars v. Sellars, App., 274 S. 
W.2d 509—Dickinson v. Abernathy 
Furniture Co., 96 S.W.2d 1086, 231 
Mo.App. 303. 


N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
169 Pa.Super. 498. 

March v. Kinchem, Com.Pl., 32 
WestL.J. 124. 

Utah.—State v. Musser, 175 P.2d 724, 
110 Utah 534, vacated on other 
grounds 68 S.Ct 397, 333 U.S. 95, 
92 L.Ed. 562. 

Statute not intended to change com¬ 
mon-law rule 

U.S.—Marsh v. Preferred Acc. Ins. 
Co., C.C.A.Ohio, 89 F.2d 932, certio¬ 
rari denied Preferred Acc. Ins. Co. 
v. Marsh, 58 S.Ct 36, 302 U.S. 715, 
82 L.Ed. 552—Marsh v. New York 
Life Ins. Co., C.C.A.Ohio, 89 F.2d 
932, certiorari denied New York 
Life Ins. Co. v. Marsh, 58 S.Ct 36, 
302 U.S. 716, 82 L.Ed. 553. 

Removing ground of incompetency; 
exception 

(1) Purpose of statute prohibiting 
husband and wife from testifying 
concerning any communication dur¬ 
ing marriage, but providing that ei¬ 
ther shall be allowed to testify for 
the other with respect to any busi¬ 
ness transacted as agent, is to re¬ 
move grounds of incompetency and 
not to increase them. 

U.S.—Ramsouer v. Midland Val. R. 
Co., C.C.A.Ark., 135 F.2d 101. 

(2) In interpleader by insurer to 
determine right to proceeds of life 
policies, wife of insured, who had 
been a beneficiary before assignment 
of policies, held qualified to testify 
as to assignment, under exception in 
statute where wife, if unmarried, 
could have maintained an action on, 
or for reformation of, the assign¬ 
ment. 

TJ.S.—Penn Mut Life Ins. Co. v. Me- 
guire, D.C.Ky., 13 F.Supp. 967. 

The Uniform Reciprocal Enforce¬ 
ment of Support Act does away with 
marital disqualifications and the 
privilege as to confidential commu¬ 
nications between husband and wife. 
N.J.—Pfueller v. Pfueller, 117 A.2d 
30, 37 N.J.Super. 106. 

49. U.S.—Blau v. U. S., Colo., 71 S. 
Ct. 301, 340 U.S. 332, 95 L.Ed. 170. 

Rogers v. U. S„ C.A.C 0 I 0 ., 179 
F.2d 559, affirmed 71 S.Ct 438, 340 
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U.S. 367, 95 L.E4 344, 19 A.T,T> 
2d 378, rehearing denied 71 S.Ct 
619, 341 U.S. 912, 95 L.Ed. 1348— 
Fraser v. U. S., C.A.Tenn., 145 F. 
2d 139, certiorari denied Fraser v. 
Barton, 65 S.Ct 684, 324 U.S. 849, 
89 L.Ed. 1409—U. S. v. Mitchell, a 

C. A.N.Y., 137 F.2d 1006, adhered 
to 138 F.2d 831, certiorari denied 
Mitchell v. U. S., 64 S.Ct 785, 321 
U.S. 794, 88 L.Ed. 1083, rehearing 
denied 64 S.Ct 1052, 322 U.S. 768, 
88 L.Ed. 1594. 

Salamon v. Indemnity Ins. Co. of 
North America, D.C.N.Y., 10 F.R. 

D. 232. 

Cal.—Leemhuis v. Leemhuis, 289 P. 

2d 852, 137 C.A.2d 117. 

Fla.—Brown v. May, 76 So.2d 652— 
Mercer v. State, 24 So. 154, 40 Fla. 
216, 74 Am.S.R. 135. 

Ill.—Hefer v. Thomson, 16 N.E.2d 
255, 296 Ill.App. 651. 

Ky.—Sewell v. Sewell, 260 S.W.2d 
643—Beddow’s Adm'r v. Barbour- 
ville Water, Ice & Light Co., 66 
S.W.2d 821, 252 Ky. 267. 

Mass.—Case of Chernick, 189 N.E. 
800, 286 Mass. 168. 

Miss.—McFadden v. Welch, 170 So. 
903, 177 Miss. 451. 

Mo.—Forbis v. Forbis, App., 274 S. 
W.2d 800—Reeve v. Reeve, App., 
160 S.W.2d 804. 

N.J.—State v. Tune, 110 A.2d 99, 17 
N.J. 100, certiorari denied 75 S.Ct 
584, 349 U.S. 907, 99 L.Ed. 1243. 
N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

People v. Afarian, 108 N.Y.S.2d 
533, 202 Misc. 199. 

Ohio.—Manning v. Prudential Ins. Co. 
of America, 118 N.E.2d 421, 95 Ohio 
App. 172—In re Ruhl’s Estate, 
App., 43 N.E.2d 760. 

Okl.—Corpus Juris cited in De Wolf 
v. State, 245 P.2d 107, 121, 95 OkL 
Cr. 287. 

Or.—McKinnon v. Chenoweth, 155 P. 
2d 944, 176 Or. 74. 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
169 Pa. Super. 498. 

March v. Kinchem, Com.Pl., 32 
WestL.J. 124. 

Tenn.—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 251. 

Petway v. Hoover, 12 Tenn.ApP- 
618. 
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the other spouse consents thereto and waives the 
privilege, as discussed infra §§ 306-314, the incom¬ 
petence not being absolute, 50 or unless such com¬ 
munication was made in the presence or hearing of 
a third person competent to be a witness, as dis¬ 
cussed infra § 271; but it is not every communica¬ 


tion between husband and wife that is privileged 51 
or confidential. 52 

This rule on privilege is based on considerations 
of public policy, w T hich seeks to preserve the peace, 
confidence, and tranquility of the marital relation ; 5a 
the rule is not dependent on any injunction of 


Tex.—Smith v. State, 150 S.W.2d 388, 
141 Tex.Cr. 577. 

Wash.—State v. Americk, 256 F.2d 
278, 42 Wash.2d 504—State v. Sny¬ 
der, 147 P. 38, 84 Wash. 485. 
Wis.—Fischer v. State, 276 N.W. 640, 
226 Wis. 390. 

70 C.J. p 379 note 91. 

The reason for the rule is a sound 
one and springs from the recognition 
of the fact that marriage bonds are 
to be protected and not disrupted 
by a compulsory making known of 
matters induced by the relation and 
confided by one spouse to the other 
under the marriage relation. In¬ 
duced by such relationship, the wife 
confides to the husband her most 
secret thoughts, and likewise the 
husband in her, which thoughts un¬ 
der no circumstances would be re¬ 
vealed to others. The mainspring 
to such action is the confidence the 
one bestows on the other and the con¬ 
fidential nature of the relationship 
between the two. 

Mo.—Dickinson v. Abernathy Furni¬ 
ture Co., 96 S.W.2d 1086, 231 Mo. 
App. 303. 

Conversation; marital communica¬ 
tion 

Test of whether conversation be¬ 
tween spouses is admissible is wheth¬ 
er testimony elicited entails a dis¬ 
closure of any marital communica¬ 
tion. 

Cal.—Leemhuis v. Leemhuis, 289 P. 
2d 852, 137 C.A.2d 117. ' 

Discrediting spouse’s testimony 

Where a husband or wife has tes¬ 
tified, his or her spouse is not quali¬ 
fied to discredit such testimony by 
testifying concerning information re¬ 
ceived as a result of the marital re¬ 
lation. 

Ga.—Gorman v. State, 188 S.E. 455, 
183 Ga. 307—Keaton v. McGwier, 
24 Ga. 217. 

Stewart v. Wilson, 88 S.E.2d 752, 
92 Ga.App. 514. 

Communications held not privileged 

(1) A question addressed to wife, 
asking whether she knew that plain¬ 
tiff was making some claim against 
her husband, since deceased, did not 
itself indicate that it called for con¬ 
fidential communication between hus¬ 
band and wife. 

Wis.—Zimdars v. Zimdars, 295 N.W. 
675, 236 Wis. 484. 

(2) In action for injuries sustain¬ 
ed by plaintiff while riding in auto¬ 
mobile driven by his son and owned 
by son’s wife, son’s written state¬ 


ment, contrary to his testimony and 
made to liability insurer which car¬ 
ried insurance on automobile, was 
not inadmissible as privileged. 

Ga.—Sweet v. Awtrey, 28 S.E.2d 154, 
70 Ga.App. 334. 

(3) In husband’s action to estab¬ 
lish trust in land conveyed to di¬ 
vorced wife, for that part of pur¬ 
chase price paid by husband, cross- 
examination of husband concerning 
what wife said when she handed cer¬ 
tain paper to him was not objection¬ 
able on ground that it constituted 
confidential communication between 
the husband and wife. 

Ga.—Statham v. Council, 9 S.E.2d 768, 
190 Ga. 517. 

(4) In action by decedent’s sons 
against his wife involving question 
whether decedent’s assignment of his 
shares in family corporation, amount¬ 
ing to forty per cent of stock, to him¬ 
self and his wife in joint tenancy 
was concomitant with agreement that 
sons should be owners of such shares 
after wife had enjoyed life estate in 
them, wherein sons asserted no claim 
to note which had been placed in 
joint tenancy of spouses, it was not 
error to require wife to testify with 
respect to such note. 

Cal.—Leemhuis v. Leemhuis, 289 P. 
2d 852, 137 C.A.2d 117. 

(5) Bill by divorced wife against 
husband and second wife for a dis¬ 
covery in aid of alimony and support 
arrearage due under divorce decree 
was not demurrable as calling for 
confidential communications between 
respondents who were husband and 
wife. 

Ala.—Shaffield v. Shaffield, 34 So. 2d 
591, 250 Ala. 381. 

(6) In proceeding by decedent’s 
nephew against estate based on spe¬ 
cific oral contract for labor perform¬ 
ed for decedent, wife of decedent was 
not incompetent under statute relat¬ 
ing to communications between hus¬ 
band and wife, to testify to state¬ 
ments made by decedent, where she 
took no part in conversation and 
statements were not made to her. 
Iowa—Gardner v. Marquis, 275 N.W. 

493, 224 Iowa 458. 

(7) Loud quarrel. 

N.Y.—People v. McCormack, 104 N. 
Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 N.Y. 782. 

50. Ind.—Hunt v. State, 133 N.E.2d 
48. 

Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184. 
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51. U.S.—Rogers v. U. S., C.A.C 0 I 0 ., 
179 F.2d 559, affirmed 71 S.Ct. 438, 
340 U.S. 367, 95 L.Ed. 344, 19 A.L.R. 
2d 378, rehearing denied 71 S.Ct. 
619, 341 U.S. 912, 95 L.Ed. 1348. 

52. N.Y.—People v. McCormack, 104 
N.Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 N.Y. 
782. 

53. Fla—Mercer v. State, 24 So. 154, 
40 Fla 216, 74 Am.S.R. 135. 

Mo.—Dickinson v. Abernathy Furni¬ 
ture Co., 96 S.W.2d 1086, 231 Mo. 
App. 303. 

Pa—Hunter v. Hunter, 83 A-2d 401, 
169 PaSuper. 498. 

Tex.—Smith v. State, 150 S.W.2d 388, 
141 Tex.Cr. 577. 

70 C.J. p 380 note 94. 

“The principle of privileged com¬ 
munications between husband and 
wife . . . was adopted to encour¬ 

age mutual confidence between the 
parties for the preservation of the 
marital status.” 

U.S.—Rogers v. U. S., C.A.C 0 I 0 ., 179 
F.2d 559, 564, affirmed 71 S.Ct. 438, 
340 U.S. 367, 95 L.Ed. 344, 19 A. 
L.R.2d 378, rehearing denied 71 S. 
Ct. 619, 341 U.S. 912, 95 L.Ed. 1348. 
“The public policy which lies at 
the foundation of every rule of priv¬ 
ileged communications, is satisfied in 
the privilege accorded by the law to 
communications between husband and 
wife. They originate in confidence 
which is essential to the relation, 
and the relation is a proper object 
of encouragement by law, for the in¬ 
jury that would inure to it by dis¬ 
closure is greater than the benefit 
that would result in a judicial in¬ 
vestigation of the truth. Wigmore 
on Evidence, 3rd Edition, § 2332. The 
confidence that attaches to commu¬ 
nications between husband and wife 
has for its purpose free and unre¬ 
strained privacy divested of any ap¬ 
prehension of compulsory disclosure.” 
U.S.—Fraser v. U. S., C.C.A.Tenn., 
145 F.2d 139, 143, certiorari denied 
Fraser v. Barton, 65 S.Ct. 684, 324 
U.S. 849, 89 L.Ed. 1409. 

Che basis of the immunity given 
to communications between husband 
and wife is protection of marital con¬ 
fidences, regarded as so essential to 
preservation of marriage relationship 
as to outweigh disadvantages to ad¬ 
ministration of justice which privi¬ 
lege entails. 

U.S.—'Wolfle v. U. S., Wash., 54 S.Ct. 
279, 291 U.S. 7, 78 L,Ed. 617. 
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secrecy on the part of the spouse by whom the com¬ 
munication was made, 54 is independent of any ques¬ 
tion of interest, 55 and is not affected by a statutory 
provision making husband and wife competent 
witnesses for or against each other, 56 by a statutory 
provision removing the incompetency as witnesses of 
husband and wife on the ground of interest, 57 or by 
a statute removing the disabilities of coverture. 58 
The privilege suppresses relevant testimony and 
should be allowed only when it is plain that marital 
confidence cannot otherwise reasonably be pre¬ 
served; 59 and it has been held that where, from the 
peculiar nature of the inquiry, the information 
sought is peculiarly within the knowledge of the 
spouse, the necessity for such testimony may out¬ 
weigh public policy and the rule of exclusion to 
that extent be relaxed or suspended. 60 The rule of 
exclusion does not prevent a spouse from testifying 
as to what he or she heard and saw pass between 
the other spouse and other persons ; 61 and the rule 
does not apply where the witness is not being ex¬ 
amined for or against his or her spouse. 62 

This rule of privilege is purely a matter of evi¬ 


dence 63 and within the province of the legislature to 
control. 64 

Whether a particular communication between hus¬ 
band and wife is privileged depends on its nature 
and character and the circumstances under which it 
was made. 65 

b. Statutory Construction 

Statutes embodying the privilege should be reason¬ 
ably construed, In connection with the common law, and 
so as to avoid an unjust or absurd result. 

A statute prohibiting a spouse from disclosing 
confidential communications and information gained 
by reason of the marital relationship does not make 
a husband or wife an incompetent witness general¬ 
ly. 66 

A statute embodying the rule should be reasonably 
interpreted, 67 and should not be so construed as to 
work injustice, if it is susceptible of any other con¬ 
struction, 68 or so as to bring about an absurd re¬ 
sult. 69 The statute must be read in connection with 
the common law 70 and as an expression of it. 71 It 
has been variously held that the intent, and not the 
letter, of such a statute constitutes the law, 72 that 


54. Va.—Robin v. King, 2 Leigh 140, ] 
29 Va. 140. 

55. Ill.—Baker v. Baker, 87 N.E. 868, 
239 Ill. 82. 

Competency of spouse as witness as 
affected by interest see supra § 172. 

58. Fla—Ex parte Beville, 60 So. 
685, 68 Fla 170, 27 L.R.A.N.S., 273, 
19 Ann.Cas. 48. 

70 C.J. p 380 note 97. 

Competency of husband or wife as 
witness for or against each other 
see supra §§ 75-104. 

Competent witnesses in divorce ac¬ 
tion 

Pa—Hunter v. Hunter, 83 A2d 401, 
169 Pa Super. 498. 

57- U.S.—Hopkins v. Grimshaw, 

App.D.C., 17 S.Ct 401, 165 U.S. 342, 
41 L.Ed. 739. 

Fla.—Mercer v. State, 24 So. 164, 40 
Fla 216, 74 Am.S.R. 135. 

Interest of spouse as affecting com¬ 
petency generally see supra § 172. 

58. Tenn.—Crane & Co. v. Hall, 213 
S.W. 414, 141 Tenn. 556. 

70 C.J. p 380 note 99. 

Effect of married women’s acts gen¬ 
erally see Husband and Wife § 166. 

59. U.S.—*Wolfle v. U. S., Wash., 54 
S.Ct 279, 291 U.S. 7, 78 L.Ed. M.7. 

N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

80. Okl.—De Wolf v. State, 245 P.2d 
107, 95 Okl.Cr. 287. 

70 C.J. p 380 note 1. 

6L Kan.—Brothers v. Adams, 107 
P.2d 767, 152 Kan. 675. 


62. Cal.—Dierdorff v. Homesteaders 
Life Ass’n, 118 P.2d 837, 47 C.A2d 
674. 

63. Cal.—In re De Neef, 109 P.2d 
741, 42 C.A.2d 691. 

64. Cal.—In re De Neef, supra 

65. Pa—Hunter v. Hunter, 83 A 2d 
401, 169 PaSuper. 498. 

66. Ind.—Dwigans v. State, 54 N.E. 
2d 100, 222 Ind. 434. 

Exclusion of testimony within role 
Where accused’s wife was allowed 
to testify against him in criminal 
prosecution, but trial court excluded 
testimony offered by her which came 
within rule of confidential communi¬ 
cation, in every instance in which 
a timely objection was interposed, 
no error was shown. 

Ind.—Dwigans v. State, supra 

67. D.C.—Dobbins v. U. S., 157 F.2d 
257, 81 U.S.App.D.C. 218, certio¬ 
rari denied 67 S.Ct 99, 329 U.S. 734, 
91 L.Ed. 634. 

68. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.A.Ohio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct 36, 302 
U.S. 715, 82 L.Ed. 552—Marsh v. 
New York Life Ins. Co., C.C.A.Ohio, 
89 F.2d 932, certiorari denied New 
York Life Ins. Co. v. Marsh, 58 
S.Ct. 36, 302 U.S. 716, 82 L.Ed. 553. 

Colo.—Keeler v. Russum, 189 P, 255, 
68 Colo. 196. 

i 

I Prevention of justice 

| Statute was not enacted to be used 
as an instrument to prevent justice. 
[ Cal.—Credit Bureau of San Diego v. 
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Smallen, 249 P.2d 619, 114 CA-2d 
Supp. 834. 

69. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.A.Ohio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct 36, 302 
U.S. 715, 82 L.Ed. 552—Marsh v. 
New York Life Ins. Co., C.C.AOhio, 
89 F.2d 932, certiorari denied New 
York Life Ins. Co. v. Marsh, 58 & 
Ct. 36, 302 U.S. 716, 82 L.Ed. 553. 

70. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.A.Ohio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct 36, 302 
U.S. 715, 82 L.Ed. 552—Marsh v. 
New York Life Ins. Co., C.C.AOhio>. 
89 F.2d 932, certiorari denied New 
York Life Ins. Co. v. Marsh, 58 S. 
Ct. 36, 302 U.S. 716, 82 L.Ed. 553. 

N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

71. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.A.Ohio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct 36, 302 U. 
S. 715, 82 L.Ed. 552—Marsh v. New 
York Life Ins. Co., C.C.A.Ohio, 89 
F.2d 932, certiorari denied New 
York Life Ins. Co. v. Marsh, 58 S. 
Ct. 36, 302 U.S. 716, 82 L.Ed. 553. 

72. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.AOhio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct 36, 303 
U.S. 715, 82 L.Ed. 552—Marsh. V. 
New York Life Ins. Co., C.C.AOhio> 
89 F.2d 932, certiorari denied New 
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a thing may be within the letter of the statute but 
not within its meaning, 73 that the privilege is to be 
strictly construed, 74 that any statutory modification 
of the general rule should be given no wider inter¬ 
pretation than the plain letter of the law demands, 75 
and that a statute which prohibits the examination 
of husband or wife, without the consent of the 
other, as to any communication between them dur¬ 
ing marriage should be strictly construed because 
of its tendency to prevent a full disclosure of the 
truth. 76 

Where the statute restricts only the wife’s com¬ 
petency as to communications, the husband’s com¬ 
petency in this respect remains as at common law. 77 

A statute forbidding a spouse to testify against the 
other spouse as to conversations between them does 
not preclude testimony in favor of the spouse as to 
such communications; 78 and a statute permitting a 
husband or wife to testify against the other fully 
as to communications between them relating to their 
separate interests does not authorize one spouse to 
testify generally against the other. 79 A statute em¬ 
bodying the privilege was not enacted to be used as 
an instrument to permit a husband to initiate legisla¬ 
tion which could succeed only by locking the lips 
of his former wife. 80 

c. Privilege of Disclosure 

The prohibition on testimony as to communications 
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between husband and wife arises only when there Is a 
demand for the enforcement of the privilege. 

A statute embodying this rule as to communica¬ 
tions between husband and wife does not create any 
absolute incompetency, as stated supra subdivision 
a of this section, but only a privilege. 81 So, a stat¬ 
utory provision that such communications shall be 
privileged and that neither husband nor wife shall 
be compelled to testify thereto does not prohibit the 
disclosure of such communications, but merely con¬ 
fers the privilege of refusing to testify as to such 
communications and of having them excluded; 82 
and hence, the statute does not prohibit a voluntary 
disclosure of such a communication, 83 but an in¬ 
voluntary disclosure cannot be compelled. 84 The 
prohibition arises only when the spouse in whose 
favor the privilege exists demands, by timely ob¬ 
jection to the testimony, that the privilege be en¬ 
forced, 85 and this rule applies regardless of the 
mental attitude of the spouse who offers to dis¬ 
close. 86 

§ 267. Time of Communication; Existence 
of Marital Relation 

The privilege applies only to communications made 
during the existence of a valid marital relation. 

In order to be privileged, the communication must 
have been made during the existence of a valid 
marital relation; 87 and so there is no privilege 


York Life Ins. Co. v. Marsh, 58 
S.Ct. 36, 302 TT.S. 716, 82 L.Ed. 553. 

73. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.A.Ohio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct. 36, 302 
TJ.a 715, 82 L.EdL 552—Marsh v. 
New York Life Ins. Co., C.C.A. 
Ohio, 89 F.2d 932, certiorari denied 
New York Life Ins. Co. v. Marsh, 
58 act. 36, 302 U.a 716, 82 L.Ed. 
553. 

74. Cal.—Leemhuis v. Leemhuis, 289 
P.2d 852, 137 C.A.2d 117. 

75. Neb.—Stocker v. Stocker, 199 N. 
W. 849, 112 Neb. 565, 36 A.L.R. 
1063. 

70 C.J. p 380 note 3. 

76. Colo.—Keeler v. Russum, 189 P. 
255, 68 Colo. 196. 

77. Mo.—McGinnis v. McGlothlan, 
180 S.W. 405, 192 MoA.pp. 141. 

78. Vt.—Mead v. Owen, 67 A. 722, 80 
Vt 273, 12 L.R.A.,N.S., 655, 13 Ann. 
Cas. 231. 

79. Mich.—Stevens v. Stevens, 148 
N.W. 229, 181 Mich. 449. 

80. Cal.—Credit Bureau of San Lie- 
go v. Smallen, 249 P.2d 619, 114 CLA 
2d Supp. 834. 

81. Ind.—Hunt v. State, 133 N.E.2d 
48. 


Waiver of privilege see infra §§ 306- 
314. 

82. N.Y.—People v. McCormack, 104 
N.Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 N.Y. 782. 

Wash.—State v. Clark, 173 P.2d 189, 
26 Wash.2d 160— Corpus Juris quot¬ 
ed in Williamson v. Williamson, 48 
P.2d 588, 591, 183 Wash. 7L 

70 C.J. p 380 note 9. 

Who may object see infra § 303. 

83. TT.S.—Stickney v. Stickney, Dist 
CoU 9 S.Ct. 677, 131 U.a 227, 33 
L.Ed. 136. 

70 C.J. p 381 note 10. 

84. D.C.—McCartney v. Fletcher, 10 
App.D.C. 572. 

85. La.—State v. Foster, 114 So. 696, 
164 La. 813. 

Utah.— Corpus Juris cited in State 
v. Cox, 147 P.2d 858, 859, 106 Utah 
253. 

Wash.—State v. Clark, 173 P.2d 189, 
26 Wash.2d 160— Corpus Juris quot¬ 
ed in Williamson v. Williamson, 48 
P.2d 588, 591, 183 Wash. 7L 

Necessity of objection generally see 
infra S 302. 

Waiver and loss of privilege see in¬ 
fra SS 306-314. 

86. La.—State v. Webb, 101 So. 338, 

i 156 La. 952. 


87. U.S.—U. S. v. Mitchell, C.C.A, 
N.Y,, 137 F.2d 1006, adhered to 138 
F.2d 831, certiorari denied Mitch¬ 
ell v. U. S., 64 S,Ct. 785, 321 TJ.S. 
794, 88 L.E& 1083, rehearing denied 
64 S.Ct. 1052, 322 U.a 768, 88 L.Ed. 
1594. 

Salamon v. Indemnity Ins. Co. of 
North America, D.C.N.Y., 10 F.R.D. 
232. 

Fla.—Brown v. May, 76 So.2d 652— 
Mercer v. State, 24 So. 154, 40 Fla. 
216, 74 Am.S.R. 135. 

Ky.—Mullins v. Commonwealth, 169 
S.W.2d 611, 293 Ky. 572. 

Mich.—Cain v. Enyon, 49 N.W.2d 72, 
331 Mich. 81. 

OkL—Hafer v. Lemon, 79 P,2d 216, 
182 OkL 578. 

Tenn.—Harp v. State, 14 S.W.2d 720, 
158 Tenn. 510. 

Wash.—State v. Thorne, 260 P.2d 331, 
43 Wash.2d 47—State v. Americk, 
256 P.2d 278, 42 Wash.2d 504- 
State v. Snyder, 147 P. 38, 84 Wash. 
485. 

70 C.J. p 381 note 15. 

‘Tt is the relationship which bars 
communications as evidence/ 1 
Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184, 189. 

Rule tu practically all jurisdictions 
Va.—Leigh v. Commonwealth, 66 SJ3. 
2d 586, 594, 192 Va. 583. 
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§§ 267-268 WITNESSES 


where the marriage is void because one of the par¬ 
ties had been previously married to another person 
who is still living and not divorced, 88 or where the 
parties believe that a marriage, actually void, is 
valid, and, acting on such belief, live together as 
man and wife. 89 So, also, there is no privilege as 
to letters between the spouses written before mar¬ 
riage, 90 or as to other transactions or conversations 
which occurred before the marriage 91 or after a 
divorce 92 or separation. 92 

§ 268. Confidential or Private Character of 
Communication in General 

Under most authorities, the privilege applies only to 
■communications expressly made, or intended to be, con¬ 
fidential or private. 

There is some conflict in the decisions with re¬ 
spect to the character of the communication to 
which the rule of privileged communication ap¬ 
plies, which conflict is due to some extent to the 
differences in the phraseology of the statutes de¬ 
claring the rule, 94 although conflict also existed un¬ 


der the common-law rule; 95 and therefore it is dif¬ 
ficult to formulate a definition so comprehensive as 
to furnish a ready method of determining the char¬ 
acter of every communication between husband and 
wife. 96 

Under some authorities, as where the statute de¬ 
claring the rule uses the words “any communica¬ 
tion” or their equivalent, “any conversation,” 97 all 
private conversations between husband and wife 
during marriage, of whatever nature or character, 
and whether or not confidential, are excluded as 
privileged communications. 98 Under other author¬ 
ities, however, the confidential character of the com¬ 
munication and the relationship of the parties form 
the foundation of the privilege; 99 and, although 
the privilege is in derogation of the general rule 
that all persons may be made to testify, 1 the rule 
of exclusion, as a privileged communication, applies 
only where the communication is expressly made 
confidential or is of a confidential or private nature, 
induced by the marital relation, 2 and the disclosure 


Agreement establishing 1 marriage 
Agreement between parties which 
establishes a common-law marriage 
is not a communication between hus¬ 
band and wife concerning which they 
are prohibited by statute from testi¬ 
fying, since, when agreement was 
made, they were not husband and 
wife. 

Neb.—Forshay v. Johnston, 13 N.W. 
2d S73, 144 Neb. 525—In re Tilton’s 
Estate, 263 N.W. 217, 129 Neb. 
872. 

88. Ill.—Cole v. Cole, 38 N.E. 703, 
153 Ill. 585. 

89. Va.—Leigh v. Commonwealth, 66 
S.E.2d 586, 192 Va. 583. 

90. D.C.—Halback v. Hill, 261 F. 
1007, 49 App.D.C. 127. 

Privileged character of written com¬ 
munications generally see infra § 
270 b. 

91. U.S.—U. S. v. Mitchell, C.C.A.N. 
Y. f 137 F.2d 1006, adhered to 138 
F.2d 831, certiorari denied Mitchell 
v. U. S., 64 S.Ct. 785, 321 U.S. 794, 
88 L.Ed. 1083, rehearing denied 64 
S.Ct. 1052, 322 U.S. 768, 88 L.Ed. 
1594. 

Ohio.—Bolen v, Humes, 114 N.E.2d 
281, 94 Ohio App. 1. 

70 C.J. p 381 note 18. 

92. U.S.—Yoder v. U. S., C.C.A.Okl., 
80 F.2d 665. 

Iowa.—Shepherd v. Pacific Mut. Life 
Ins. Co., 300 N.W. 556, 230 Iowa 
1304. 

Okl.—Hafer v. Lemon, 79 P.2d 216, 
182 Okl. 578. 

Utah.—State v. Musser, 175 P.2d 724, 
110 Utah 534, vacated on other 


grounds 68 S.Ct. 397, 333 U.S. 95, 
92 L.Ed. 562. 

70 C.J. p 381 note 19. 

Divorce or death as affecting incom¬ 
petency of privileged communica¬ 
tion see infra § 275. 

93. Ohio.—McEntire v. McEntire, 
140 N.E. 328, 107 Ohio St. 510. 

70 C.J. p 38 note 20. 

94. U.S.—In re Ford’s Estate, 261 
P. 15, 70 Utah 456. 

70 C.J. p 381 note 21. 

95. Iowa—Sexton v. Sexton, 105 N. 
W. 314, 129 Iowa 487, 2 L.R.A.,N.S., 
708. 

70 C.J. p 381 note 22. 

96. N.Y.—Sheldon v. Sheldon, 131 
N.Y.S. 291, 146 App.Div. 430. 

97. Or.—McKinnon v. Chenoweth, 
155 P.2d 944, 176 Or. 74. 

70 C.J. p 381 note 24. 

98. Mass.—Fuller v. Fuller, 58 N.E. 
588, 177 Mass. 184, 83 Am.S.R. 273. 
29 A.L.R. 412. 

70 C.J. p 381 note 25. 

All transactions and conversations 
Tenn.—Crane & Co. v. Hall, 213 S.W. 
414, 141 Tenn. 556—Phoenix Fire 
& Marine Ins. Co. v. Shoemaker, 
31 S.W. 270, 95 Tenn. 72. 

Pearson v. McCallum, 173 S.W.2d 
150, 26 Tenn.App. 413. 

99. U.S.—Kansas City Life Ins. Co. 
v. Jones, D.C.Cal., 21 F.Supp. 159. 

I Mich.—O’Toole v. Ohio German Fire 
Ins. Co., 123 N.W. 795, 159 Mich. 
187, 24 L.R.A..N.S., 802. 

“Where communications between 
husband and wife are not confiden¬ 
tial, they are not privileged.” 

Cal.—Leemhuis v. Leemhuis, 289 P. 
2d 852, 857, 137 C.A2d 117. 
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“For application of the privilege, 
the communications must be such as 
from their nature were fairly intend¬ 
ed to be confidential.” 

U.S.—U. S. v. Mitchell, C.C.AN.Y„ 
137 F.2d 1006, 1009, adhered to 138 
F.2d 831, certiorari denied Mitch¬ 
ell v. U. S., 64 S.Ct. 785, 321 U.S. 
794, 88 L.Ed. 1083, rehearing de¬ 
nied 64 S.Ct. 1052, 322 U.S. 768, 
88 L.Ed. 1594. 

Attitude of party ran-THng communica¬ 
tion 

The rule with respect to the tes¬ 
timony of husband or wife would 
seem to depend on the question as to 
whether the party making the com¬ 
munication made it under such cir¬ 
cumstances that he or she must have 
regarded it as a confidential commu¬ 
nication. 

Mont.—Thompson v. Steinkamp, 187 
P.2d 1018, 120 Mont. 475. 

Method or nature of communication 

(1) Communication between hus¬ 
band and wife, not made in presence 
of others, should be excluded unless 
it appears to court from method oi 
nature of communication that it was 
not intended to be confidential. 

U.S.—'Yoder v. U. S., C.C.A.Okl., 80 F. 

2d 665. 

(2) Mode or form of communica¬ 
tion generally see infra § 270. 

1. Mich.—O’Toole v. Ohio Germar 
Fire Ins. Co., 123 N.W. 795, 15 i 
Mich. 187, 24 L.R.A..N.S., 802. 

Compelling attendance generally se< 
supra §§ 2—34. 

2. U.S.—Tabbah v. U. S., C.ATex. 
217 F.2d 528—Rogers v. U. S., CA 
Colo., 179 F.2d 559, affirmed 71 S.Ct 
438, 340 U.S. 367, 95 L.Ed. 344, 1* 
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of which would be calculated to disturb the marital 
relation. 3 This rule has been held to apply even 
though the words “any communication,” or “any 
conversation,” are used in the statute. 4 

Confidential communications between husband and 


wife are such communications as pass between hus¬ 
band and wife when they are alone, 5 or are those 
communications which are expressly made confiden¬ 
tial, or are of a confidential nature, or induced by 
the marital relation, 6 


AL. R.2d 378, rehearing denied 71 | 
S.Ct. 619, 341 U.S. 912, 95 L.Ed. 1348 
—U. S. v. Mitchell, C.C.AN.Y., 137 | 
F.2d 831, adhered to 138 F.2d 831, 
certiorari denied Mitchell v. U. S., 
64 S.Ct. 785, 321 U.S. 794, 88 L.Ed 
1083, rehearing denied 64 S.Ct. 1052, 
322 U.S. 768, 88 L.Ed. 1594. 

Kansas City Life Ins. Co. v. 
Jones, D.C.Cal., 21 F.Supp. 159. 

Ariz.— Corpus Juris cited in Arizona 
Title Guarantee & Trust Co. v. 
Wagner, 251 P.2d 897, 901, 75 Ariz. 
82. 

Cal.—Leemhuis v. Leemhuis, 289 P. 

2d 852, 137 C.A.2d 117. 

D.C.—Dobbins v. U. S., 157 F.2d 257, 
81 U.S.App.D.C. 218, 329 U.S. 734, 
91 L.EcL 634, certiorari denied 67 
S.Ct 99. 

Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 I11.2d 409. 

Ind.—Hunt v. State, 133 N.E.2d 48. 
Mich.—People v. Rosa, 256 N.W. 483, 
268 Mich. 462. 

Mo.—Kistner v. Kistner, App., 89 S. 

W. 2d 106. 

N.Y.—Grobin v. Grobin, 55 N.Y.S.2d 
32—Schneider v. Van Wyckhouse, 
54 3ST.Y-S.2d 446. 

Tenn.—Dowdy v. State, 250 S.W.2d 
78, 194 Tenn. 212. 

Utah.—State v. Musser, 175 P.2d 724, 
110 Utah 534, vacated on other 
grounds 68 S.Ct. 397, 333 U.S. 95, 92 
L.Ed. 562. 

Wash.—State v. Americk, 256 P.2d 
278, 42 Washed 504. 

70 C.J. p 382 note 28. 

Majority rule 

Ariz.—Arizona Title Guarantee & 
Trust Co. v. Wagner, 251 P.2d 897, 
75 Ariz. 82. 

Successful confidential communica¬ 
tions 

The privilege applies to all actual¬ 
ly successful confidential communi¬ 
cations made between the spouses 
while they are husband and wife. 
Wash.—State v. Thorne, 260 P.2d 
331, 43 Wash.2d 47. 

The common-law privilege with re¬ 
spect to communications between 
husband and wife was limited to con¬ 
fidential communications. 

Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 II1.2d 409. 

Purpose or expectation of disclo¬ 
sure 

(1) Communication made for pur¬ 
pose, or with expectation, of being 
disclosed is not confidential commu¬ 
nication, so as to be privileged. 
Mich.—-People v. Rosa, 256 N.W. 483, 
268 Mich. 462. 


(2) The intention that the infor¬ 
mation conveyed be transmitted to 
a third person negatives the pre¬ 
sumption of privacy. 

U.S.—Pereira v. U. S., Tex., 74 S.Ct 
358, 347 U.S. 1, 98 L.Ed. 435. 

Tabbah v. U. S., C.A.Tex., 217 F. j 
2d 528. 

Mont—Thompson v. Steinkamp, 187 
P.2d 1018, 120 Mont 475. 

Confidence obviously not intended 

(1) Wherever a communication, 
because of its nature or the circum¬ 
stances under which it was made was 
obviously not intended to be confi¬ 
dential, it is not a privileged com¬ 
munication. 

U.S.—'Wolfle v. U. S., Wash., 54 S.Ct 
279, 291 U.S. 7, 78 L.Ed. 617. 

Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 III.2d 409. 

N.Y.—People v. McCormack, 104 N. 
Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 N.Y. 
782. ; 

(2) Permitting wife to relate con¬ 
versations and communications made 
to her by husband was not error, 
where court was warranted in find¬ 
ing that he did not regard communi¬ 
cations as confidential because he 
made them to others besides wife. 
Mont—Thompson v. Steinkamp, 187 

P.2d 1018, 120 Mont 475. 

(3) Communications in presence or 
hearing of third person see infra § 
271. 

(4) Declarations made by husband 
to wife during marriage concerning 
fact that he was making a gift of 
certain bonds to step-daughter were 
not privileged communications where 
donor had made similar declarations 
to third parties concerning gift 
Ariz.—Arizona Title Guarantee & 

Trust Co. v. Wagner, 251 P.2d 897, 
75 Ariz, 82. 

(5) In suit for construction of hus¬ 
band’s will and to determine owner¬ 
ship of stock and bonds claimed by 
wife by gift, testimony of wife as 
to statements made by husband rel¬ 
ative to gift held not inadmissible, 
where communications referred to 
were made by him to several other 
persons. 

Va.—Thomas v. First Nat Bank, 186 
S.E. 77, 166 Va 497. 

Subjects to be discussed with third 
persons 

A husband’s remarks to wife relat- 
' ing to subjects which were to be, and 
were, discussed with third parties 
j were not confidential within statute. 
Utah.—State v. Musser, 175 P.2d 724, 

J 110 Utah 534, vacated on other 
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grounds 68 S.Ct 397, 333 U.S. 95, 92 
L.Ed. 562. 

Transporting female for immoral 
purpose 

In prosecution for transporting fe¬ 
male in interstate commerce for im¬ 
moral purpose, wherein accused testi¬ 
fied that prosecutrix and accused left 
from accused's home wherein they 
talked to accused’s wife about trip, 
testimony of wife that on her return 
home she found note from accused 
written on large cardboard that he 
had gone to place other than one 
claimed by accused held properly ad¬ 
mitted, there being nothing confiden¬ 
tial about communication. 

U.S.—Yoder v. U. S., C.C.A.OkL, 89 
F.2d 665. 

3. Mich.—O'Toole v. Ohio German 
Fire Ins. Co., 123 N.W. 795, 159 
Mich. 187, 24 L.R.A.,N,S„ 802. 

70 C.J. p 382 note 30. 

4. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.A.Ohio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct. 36, 302 
U.S. 715, 82 L.Ed. 552—Marsh v. 
New York Life Ins. Co., C.C.A.Ohio, 
89 F.2d 932, certiorari denied New 
York Life Ins. Co. v. Marsh, 58 

S.Ct. 36, 302 U.S. 716, 82 L.Ed. 553. 

Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 I11.2d 409. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

Utah.—State v. Musser, 175 P.2d 
724, 110 Utah 534, vacated on oth¬ 
er grounds 68 S.Ct. 397, 333 U.S. 95, 
92 L.Ed. 562. 

Wash.—State v. Americk, 256 P.2d 
278, 42 Washed 504. 

70 C.J. p 382 note 31. 

Reason for rule 

Statute was intended to embody 
common law. 

Ariz.—Arizona Title Guarantee & 
Trust Co. v. Wagner, 251 P.2d 897, 
75 Ariz. 82. 

Mich.—People v. Rosa, 256 N.W. 483, 
268 Mich. 462. 

heading case 

Iowa.—Sexton v. Sexton, 105 N.W. 
314, 129 Iowa 487, 2 L.R.A.,N.S., 
708. 

5. Mo.—Dickinson v. Abernathy Fur¬ 
niture Co., 96 S.W.2d 1086, 231 Mo. 
App. 303. 

70 C.J. p 382 note 29. 

Communication in presence or hear¬ 
ing of third person see infra § 271. 

6. U.S.—Salamon v. Indemnity Ins. 
Co. of North America, D.C.N.Y., 19 
F.R.D. 232. 

N.Y.—Parkhurst v. Berdell, 1 $ N.E. 
123, 110 N.Y. 386, 6 Am.S.R. 384. 



§§ 268-269 WITNESSES 

The word “privately,” in a statute referring to 
“communications privately made,” is synonymous 
with “confidentially,” 7 and the communications re¬ 
ferred to are intended to mean those of a secret na¬ 
ture between husband and wife. 8 9 

Presumption or implication of confidential char¬ 
acter . All marital communications, or communica¬ 
tions between husband and wife, are presumptive¬ 
ly, 8 or by implication, 10 confidential, and a different 
intention must, 11 and may, 12 be made to appear by 
the circumstances of any given instance; the pre¬ 
sumption may be overcome by proof of facts show¬ 
ing that the communications were not intended to 
be private. 13 

§ 269. Subject Matter of Communication or 

Testimony 

a. In general 

b. Abusive language, accusations, or 

threats 

c. Personal injury, violence, or ill-treat¬ 

ment 

d. Business communications; agency 

e. Affection or the reverse 
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f. Admissions or confessions 

g. Res gestae 

a. In General 

The rule, which generally extends only to utterances, 
and not to acts, excludes testimony of communications 
as to matters of a confidential nature, arising out of the 
marital relation, or as to any fact or transaction knowi- 
edge of which was obtained by means, or in conse¬ 
quence, or in the confidence, of that relation. 

The privileged communication rule excludes testi¬ 
mony of communications as to matters of a con¬ 
fidential nature, arising out of the marital rela¬ 
tion, 14 or as to any fact or transaction knowledge 
of which was obtained by means, or in consequence, 
or in the confidence, of the marriage relation. 15 

Conversely, except where any private conversa¬ 
tion, between spouses, of whatever nature is re¬ 
garded as privileged, as discussed supra § 268 , testi¬ 
mony may be given by one spouse as to any ordi¬ 
nary conversations or communications between the 
spouses which are not of a confidential nature or 
induced by the marital relation, and the publication 
of which would not betray conjugal confidence and 
trust or tend to produce family discord, 16 or as to 


The essence of a confidential com¬ 
munication between spouses is that 
it springs from confidence existing 
between husband and wife because of 
marital relation and would not have 
been communicated except for such 
confidence. 

N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 NJE.2d 895, 303 N.Y. 782. 

Intention as test 

The test of whether communication 
by husband to his wife is confidential 
is whether he intended to rely on con¬ 
fidence and intimacy of marital rela¬ 
tion in making disclosure to partner 
of marriage. 

N.Y.—People v. McCormack, supra. 

7. Va.—Thomas v. First Nat. Bank, 
186 S.E. 77, 83, 166 Va. 497. 

8. Va.—Thomas v. First Nat. Bank, 
supra. 

9. U.S.—Pereira v. U. S., Tex., 74 S. 
Ct. 358, 347 U.S. 1, 98 L.Ed. 435— 
Blau v. IT. S., Colo., 71 S.Ct 301, 
340 U.S. 332, 95 L.Ed. 170. 

Tabbah v. U. S., C.ATex., 217 
F.2d 528. 

Mont.—Thompson v. Steinkamp, 187 
P.2d 1018, 120 Mont. 475. 
Presumption that private communi¬ 
cations between husband and wife 
are confidential see infra S 304. 

10 . U.S.—■Fraser v. U. S., C.C.A. 

Tenn., 145 F.2d 139, certiorari de¬ 

nied Fraser v. Barton, 65 S.Ct 684, 

324 TJ.S. 849, 89 L.Ed. 1409. 

Tenn.—Hazlett v. Bryant 241 S.W.2d 

121, 192 Tenn. 25L 


11. TJ.S.—Fraser v. TJ. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.Ct 
684, 324 U.S. 849, 89 L.Ed. 1409. 

Tenn.—Hazlett v. Bryant 241 S.W.2d 
121, 192 Tenn. 251. 

12. Mont—Thompson v. Steinkamp, 
187 P.2d 1018, 120 Mont 475. 

13. TJ.S.—Pereira v. TJ. S., Tex., 74 
S.Ct 358, 347 TJ.S. 1, 98 L.Ed. 435. 

Tabbah v. U. S., C.ATex., 217 F. 
2d 528. 

Communications in presence or hear¬ 
ing of third person see infra § 271. 

14. Ky.—Mullins v. Commonwealth, 
169 S.W.2d 611, 293 Ky. 572—Bed- 
low’s Adm’r v. Barbourville Water, 
Ice & Light Co., 66 S.W.2d 821, 
252 Ky. 267. 

N.Y.—Schneider v. Van Wyckhouse, 
54 N.Y.S.2d 446. 

Ohio.—Sevems v. Boylan, 60 N.E.2d 
521, 75 Ohio App. 15. 

Tenn.—State ex rel. v. Caldwell, 111 
S.W.2d 377, 21 Tenn.App. 396. 

Va.—Corpus Juris cited in Menefee 
v. Commonwealth, 55 S.E.2d 9, 14, 
189 Va. 900. 

70 C.J. p 382 note 33. 

Only marital commuaications are 

protected. 

Iowa.—Shepherd v. Pacific Mut. Life 
Ins. Co., 300 N.W. 556, 230 Iowa 
1304—Sexton v. Sexton, 105 N.W. 
314, 129 Iowa 487, 2 L.R.A,N.S., 
708. 

15. TJ.S.—Rogers v. U. S., C.A.C 0 I 0 ., 
179 F.2d 559, affirmed 71 S.Ct 438, 

| 340 U.S. 367, 95 L.Ed. 344, 19 AL.R. 
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2d 378, rehearing denied 71 S.Ct 
619, 341 U.S. 912, 95 L.Ed. 1348. 

Fla.—Ranee v. Hutchinson, 179 So. 
777, 131 Fla. 460. 

Ga.—Stewart v. Wilson, 88 S.E.2d 752, 
92 GaApp. 514. 

Ill.—Hieneman v. Hermann, 52 N.E. 

2d 263, 385 Ill. 191. 

Ky.—Delk v. Commonwealth, 285 S. 
W.2d 169, followed in 286 S.W.2d 
531—Todd v. Barbee, 111 S.W.2d 
1041, 271 Ky. 381—Prudential Ins. 
Co. of America v. Pierce’s Adm’r, 
109 S.W.2d 616, 270 Ky. 216. 
Tenn.—Pearson v. McCallum, 173 S. 

W.2d 150, 26 TennApp. 413. 

Utah.—Wilson v. Oldroyd, 267 P.2d 
759, 1 Utah 2d 362. 

Va.—Menefee v. Commonwealth, 65 
S.E.2d 9, 189 Va. 900. 

Wash.—State v. Americk, 256 P.2d 
278, 42 Wash.2d 504— Corpus Juris 
quoted in State v. Robbins, 213 P. 
2d 310, 313, 35 Washed 389. 

70 C.J. p 383 note 34, p 388 note 6. 

16. U.S.—Marsh v. Preferred Acc. 
Ins. Co., C.C.AOhio, 89 F.2d 932, 
certiorari denied Preferred Acc. 
Ins. Co. v. Marsh, 58 S.Ct 36, 302 
U.S. 715, 82 L.Ed. 552—Marsh v. 
New York Life Ins. Co., C.CA. 
Ohio, 89 F.2d 932, certiorari de¬ 
nied New York Life Ins. Co. v* 
Marsh, 58 S.Ct 36, 302 U.S. 716* 
82 L.Ed. 553. 

Kansas City Life Ins. Co. 
Jones, D.C.Cal., 21 F.Supp. 159, 
D.C.—Dobbins v. U. S., 157 F.2d 257, 
81 U.S.App.D.C. 218, certiorari de¬ 
nied 67 S.Ct 99, 329 U.S. 734, 91 
L.Ed. 634. 
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any matters as to which his or her knowledge is not 
acquired through the confidence, or under the in¬ 
ducement, of the marital relation, 17 or from any 
transaction with the spouse, 18 aAd the disclosure of 
which by the witness involves no breach of marital 
confidence, 19 although such matters relate to the 
transactions of his or her spouse. 20 

The mere fact that transactions testified to by a 
husband took place during the marriage is insuffi¬ 
cient to show that his knowledge concerning them 
was derived, in whole or part, from communica¬ 
tions made to him by his wife. 21 

Utterances and not acts . Generally, the privi¬ 
lege for confidential marital communications ex¬ 
tends only to utterances and not to acts. 22 How¬ 
ever, public policy has been held to protect as con¬ 
fidential the private communications or acts between 
husband and wife ; 23 statutes may have the effect of 
extending the privilege not only to words, but to 


acts or transactions ; 24 and there are circumstances 
under which an act of the other spouse is clearly 
protected by the statutory privilege, 25 as where the 
act is one which would not have been done by one 
spouse in the presence, or with the knowledge, of the 
other but for the confidence between them by rea¬ 
son of the marital relation. 26 

The rule of privileged marital communications 
does not extend to the point where it is necessary 
to hold testimony as to a witness* own acts inadmis¬ 
sible if the jury might infer therefrom a communica¬ 
tion between husband and wife. 27 

As to particular matters excluded . The rule ex¬ 
cludes testimony by a wife of threats of her hus¬ 
band, made to her alone, that he would kill a third 
person, 28 or of statements by the husband to her, 
before and after taking out insurance, as to the 
state of his health; 29 testimony of a husband’s or 
wife’s communications with respect to his or her 


Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

Pa,—Salen v. Salen, Com.Pl., 27 Del 
Co. 2 51. 

Tenn.—Marsh v. Galbraith, 216 S.W. 

2d 968, 31 Tenn.App. 482. 

70 C.J. p 383 note 36. 

Mere statement of fact 
Tenn.—State ex rel. v. Caldwell, 111 
S.W.2d 377, 21 Tenn.App. 396. 

17. Ky.—Hall v. Commonwealth, 215 
S.W.2d 840, 309 Ky. 74—York’s 

Ancillary Adm’r v. Bromley, 151 S. 
W.2d 28, 286 Ky. 533—Preston's 
Heirs v. Preston, 130 S.W.2d 797, 
279 Ky. 401— Hughes v. Bates’ 
Adm’r, 129 S.W.2d 138, 278 Ky. 592. 
N.Y.—Grobin v. Grobin, 65 N.Y.S.2d 
32. 

Okl.—Corpus Juris cited in He Wolf 
v. State, 245 P.2d 107, 121, 95 OkL 
Cr. 287. 

Pa.—Salen v. Salen, Com.PL, 27 DeL 
Co. 251—March v. Kinchem, Com. 
Pl„ 32 WesLL.J. 124. 

Tex.—Corpus Juris cited in. Atkins 
y. Dodds, Civ.App., 121 S.W.2d 1010, 
1016. 

70 C.J. p 383 note 37. 

Pacts within spouse’s own knowledge 
Testimony in the form of state¬ 
ments which do not impart infor¬ 
mation coming to the witness by rea¬ 
son of any communication from his 
or her spouse, but which constitute 
facts at all times within his or her 
own knowledge, is not within the 
rule of exclusion. 

Wash.—State v. Robbins, 213 P.2d 
310, 35 Wash.2d 389. 

IS- Ky.—Kennedy Transfer Co. v. 
Greenfield's Adm’x, 69 S.W.2d 978, 
248 Ky. 708. 

19. Ark.—Hannaford v. Dowdle, 86 
S.W. 818, 75 Ark. 127—Nolen v. 
Hardin, 43 Ark. 307, 51 AslR. 563. 
70 C.J. p 383 note 37* 
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20. D.C.—Dobbins v. U. S., 157 F. 

2d 257, 81 TJ.S.App.D.C. 218, certio¬ 
rari denied 67 S.Ct. 99, 329 TJ.S. 
734, 91 L.Ed. 634. 

70 C.J. p 384 note 40. 

23- Nev.—Petition of Fuller, 159 P. 
2d 579, 63 Nev. 26. 

22. U.S.—Pereira v. U. S., Tex., 74 
S.Ct. 358, 347 U.S. 1, 98 L.Ed. 435. 

Tabbah v. U. S., C.A.Tex. f 217 
F.2d 528—Fraser v. U. S., C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.CL 684, 
324 U.S. 849, 89 L.Ed. 1409—U. S. 
v. Mitchell, C.C.A.N.Y., 137 F.2d 
1006, adhered to 138 F.2d 831, cer- 
tiorari denied Mitchell v. U. S., 64 
S.Ct 785, 321 U.S. 794, 88 L.Ed. 
1083, rehearing denied 64 S.Ct. 1052, 
322 U.S. 768, 88 L.Ed. 1594. 

Ariz.—Posner v. New York Life Ins. 

Co., 106 P.2d 488, 56 Ariz. 202. 
Cal.—In re Pusey’s Estate, 181 P. 
648, 180 C. 368. 

Wash.—State v. Robbins, 213 P.2d 
310, 35 Washed 389. 

Knowledge communicated by act see 
infra § 270 a, 

23. U.S.—Federal Deposit Ins. Corp. 
v. Alter, D.C.Pa., 106 F.Supp. 316. 

Acts equivalent to private commu¬ 
nications 

U.S.—Fraser v. U. S., C.C.A.Tenn., 
145 F.2d 139, certiorari denied Fra¬ 
ser v. Barton, 65 S.Ct. 684, 324 U. 
S. 849, 89 LuEcL 1409. 

24. U.S.—Fraser v. U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.Ct. 684, 
324 U.S. 849, 89 L.Ed. 1409. 

Tennessee statute 

U.S.—Fraser v. U. S., CCLA-Tenn., 
145 F.2d 139, certiorari denied 
Fraser v. Barton, 65 S.Ct. 684, 324 
U.S. 849, 89 L.Ed. 1409. 
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25. Wash.—State v. Robbins, 213 P. 
2d 310, 35 Wash.2d 389. 

Payment of rent 

In action for rent under written 
contract signed by husband and wife, 
testimony of husband that he turn¬ 
ed over monthly rental for twenty- 
five months to wife in payment of 
rent was incompetent as communica¬ 
tion between husband and wife, even 
though no communication was had 
between them in words; if tenant 
paid rent to wife as agent for les¬ 
sor or as tenant's agent to have her 
pay it to lessor, it would have been 
with understanding that wife would 
pay rent to lessor, hence such pay¬ 
ment would constitute a communica¬ 
tion between husband and wife. 

Ky.—Todd v. Barbee, 111 S.W.2d 
1041, 271 Ky. 381. 

26. Wash.—State v. Robbins, 213 P. 
2d 310, 35 Washed 389. 

XArcany of automobile 

In prosecution for grand larceny 
of automobile, statute providing that 
neither husband nor wife shall tes¬ 
tify against the other without con¬ 
sent of the other as to communica¬ 
tions made by one to the other ren¬ 
dered inadmissible testimony of ac¬ 
cused’s former wife that accused 
waited in automobile for her while 
she went to apply for license plates 
and a certificate of title for automo¬ 
bile. 

Wash.—State v. Robbins, supra. 

27. Wash.—State v. Robbins, supra. 

2a Tex.—Gant v. State, 116 S.W. 

801, 55 Tex.Cr. 284. 

70 C.J. p 385 note 62. 

Threats against wife see infra sub¬ 
division b of this section. 

29. Iowa.—Vernon v. Iowa State 
Traveling Men’s Ass'n, 138 N.W. 
696, 158 Iowa 597. 
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property or income, 50 unless such statements were 
made merely for the purpose of regulating or direct¬ 
ing the mode of life and expenditure; 31 testimony 
as to a spouse’s drinking habits 32 or present where¬ 
abouts; 33 testimony as to conversations or com¬ 
munications between spouses relating to the physical 
condition 34 or physical ailments 35 of one of them, 
or to visits to a physician; 36 testimony of a husband 
that he owes a certain sum of money to his wife ; 37 
and the testimony of a wife that she furnished funds 
for her husband, and as to the purpose for which 
the funds were used. 38 

The disqualification to testify as to confidential 
communications is not removed where the com¬ 
munications show the intention of one spouse to 
commit a criminal offense. 39 The mere fact that a 
conversation between husband and wife not attend¬ 
ed by abuse or threats accompanies and explains 
the act of the wife in leaving her husband does not 
take it out of the operation of the rule as to privi¬ 
leged communications. 40 

As to particular matters not excluded . The rule 
does not exclude testimony as to the fact of mar¬ 


riage, 41 the marital and domestic relations between 
the spouses, 42 the fact of illegitimacy of a child, 45 
the act of communicating as distinguished from the 
communication itself, 44 a gift by one spouse to the 
other, 45 a will, 46 testimony of one spouse as to his 
or her own acts or conduct, 47 a communication 
made by one spouse to the other as a mere device 
to entrap the latter into a confession of infidelity, 48 
or of the husband having repeated to the wife what 
had been said to him by other persons. 49 

The rule does not exclude testimony of a wife 
as to her husband having been intoxicated in her 
presence, 50 her husband’s condition or conduct when 
under the influence of liquor, 51 her husband’s mental 
condition at a certain time, 52 his carrying of a 
pistol, 63 his physical condition after receiving an 
injury and as to his statements, when alone with 
her, as to his sufferings, 54 or the delivery of a 
deed to her by her husband. 55 She may also testify 
that she saw her husband exhibit no indications of 
insanity, 56 that a certain note was not mentioned at 
a certain interview between herself and her hus¬ 
band, 57 that a certain instrument or item was in 


30. Mo.—MePheeters v. McPheeters, 
227 S.W. 872, 207 Mo.App. 634. 

70 C.J. p 385 note 64. 

31. Pa.—Commonwealth v. Gense- 
mer, 185 A. 867, 122 Pa-Super. 
456. 

70 C.J. p 385 note 65. 

32. Ga.—Stewart v. Wilson, 88 S.E. 
2d 752, 92 Ga.App. 514. 

33. U.S.—Blau v. TJ. S., Colo., 71 S. 
Ct. 301, 340 U.S. 332, 95 L.Ed. 170. 

Whereabouts known to another 
However, wife’s evidence as to the 
whereabouts of her husband at a 
certain time was not within the priv¬ 
ilege, where his whereabouts was 
known to another and the fact was 
thus not within the bosom of the 
family relationship; although such 
evidence of wife, on which husband 
was convicted of violating postal 
laws, was improperly admitted, re¬ 
quiring reversal of conviction, evi¬ 
dence was not privileged in civil pro¬ 
ceeding by husband to obtain certifi¬ 
cate of innocence under statute au¬ 
thorizing indemnification of innocent 
persons convicted of crime, in which 
proceeding court would consider en¬ 
tire record. 

U.S.—U. S. v. Brunner, C.A.Ky., 200 
P.2d 276. 

34. Cal.—In re Be Neef, 109 P.2d 
741, 42 C.A.2d 691. 

35- U.S.—Salamon v. Indemnity Ins. 
Co. of North America, D.C.N.Y., 
10 F.R.D. 232. 

36- U.S.—Salamon v. Indemnity Ins. 
Co. of North America, supra. 


Communications between physician 
and patient see infra §§ 293-301. 

37. Tenn.—McDonald v. Baldwin, 
148 S.W.2d 385, 24 Tenn.App. 670. 

38. Ky.—Sewell v. Sewell, 260 S.W. 
2d 643. 

39. Mo.—Dickinson v. Abernathy 
Furniture Co., 96 S.W.2d 1086, 231 
Mo.App. 303. 

40. Mass.—Fuller v. Fuller, 58 N.E. 
588, 177 Mass. 184, 83 Am.S.R. 273. 

41. Pa.—Commonwealth v. Hauck, 
Quar.Sess., 49 Lanc.L.Rev. 151, 58 
York Leg.Rec. 113. 

Vt.—State v. Shaw, 94 A 434, 89 Vt. 

121, L.R.A1915F 1087. 

70 C.J. p 384 note 41. 

42. N.Y.—Pardee v. Mutual Ben. 
Life Ins. Co., 265 N.Y.S. 833, 148 
Misc. 860, modified on other 
grounds 265 N.Y.S. 837, 238 App. 
Div. 294. 

70 C.J. p 384 note 42. 

43. N.D.—State v. Fury, 205 N.W. 
877, 53 N.D. 333. 

Competency of spouse as to nonac¬ 
cess and legitimacy of children 
generally see supra § 90. 

44. Cal.—Tanzola v. De Rita, 285 
P.2d 897, 45 C.2d 1. 

70 C.J. p 384 note 44. 

Utterances and not acts generally 
see supra this subdivision. 

45. Mont.—State v. Dixson, 260 P. 
138, 80 Mont 181. 

70 C.J. p 384 note 45. 

46. Cal.—In re Jameson’s Estate, 
208 P.2d 54, 93 C.A2d 35. 
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Provision of deceased’s revoked will 

Ill.—Antrim v. Pfender, 13 N.E.2d 
827, 294 IU.App. 617. 

47. Kan.—Tucker v. Finch, 188 P. 
235, 106 Kan. 419. 

70 C.J. p 384 note 46. 

48. N.Y.—Fowler v. Fowler, 11 N.Y. 
S. 419, 58 Hun 601, 19 N.Y.Civ.Proc. 
282. 

70 C.J. p 384 note 47. 

Admissions or confessions of infidel¬ 
ity see infra subdivision f of this 
section. 

49. Iowa.—Giddings v. Iowa Sav. 
Bank, 74 N.W. 21, 104 Iowa 676. 

70 C.J. p 384 note 48. 

50. Ind.—Stanley v. Stanley, 13 N.E. 
261, 112 Ind. 143. 

51. Mich.—Flaming v. Gemein, 134 
N.W. 969, 168 Mich. 541, 39 L.R.A, 
N.S., 315. 

Utah.—In re Van Alstine’s Estate, 
72 P. 942, 26 Utah 193. 

52. Cal.—People v. Loper, 112 P. 
720, 159 C. 6, Ann.Cas.l912B 1193. 

70 C.J. p 384 note 51. 

53. Ky.—Hall v. Commonwealth, 215 
S.W.2d 840, 309 Ky. 74. 

54. N.H.—Stack v. Portsmouth, 53 
N.H. 221. 

70 C.J. p 385 note 52. 

55. Cal.—Poulson v. Stanley, 55 P. 
605, 122 C. 655, 68 Am.S.R. 73. 

70 C.J. p 385 note 53. 

56. D.C.—U. S. v. Guiteau, 12 D.C. 
498, 47 Am.R. 247. 

70 C.J. p 385 note 54. 

57. Vt.—Spaulding v. Albin, 21 A 
530, 63 Vt 148. 
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her husband's handwriting, 68 as to what her husband 
said as to giving her certain property, 59 as to her 
taking out and paying for an insurance policy on 
his life, 60 as to the receipt of stolen articles from 
him, 61 as to his sexual demands, 62 or as to her 
relations with a third person. 63 A husband may 
testify as to letters, purporting to be written to him 
by his wife, being in her handwriting. 64 

b. Abusive Language, Accusations, or Threats 

Authorities are not uniform as to whether the privi¬ 
lege extends to abusive language used, or accusations 
or threats made, by one spouse to the other. 

Under the privileged communication rule it has 
been held that neither spouse may testify, without 
the other's consent, as to the use of epithets or 
abusive language by the other spouse to him or 
her; 65 but other authority regards such matter as 
not privileged. 66 The rule excludes testimony by a 
wife of her husband having accused her of in¬ 
fidelity 67 or want of affection, 68 or of his wishing 
her dead; 69 or by a husband of his wife accusing 
him of a particular crime; 70 but a wife has been 


permitted to testify that her husband had accused 
her of having given him a venereal disease. 71 

Threats by the husband of bodily injury to the 
wife are inadmissible as being confidential com¬ 
munications, 72 unless they are made in the presence 
of a third person, 73 or unless they are accompanied 
by acts constituting an assault ; 74 and testimony by 
a wife as to her husband's threat against a third 
person has been rejected, 75 as has testimony by an 
accused as to threats communicated to him by his 
wife. 76 Under other authority, the threat of one 
spouse to commit a criminal offense against the 
other, 77 or to kill him or her, 78 is not a privileged 
communication. 

c. Personal Injury, Violence, or Ill-Treatment 

The rule does not preclude evidence by one spouse 
as to a personal injury or violence Inflicted, or to ill- 
treatment, by the other. 

The rule as to privileged communications does not 
preclude evidence by one spouse as to a personal 
injury or violence inflicted on him or her by the 
other, 79 or as to ill-treatment to which he or she 


58. Ky.—Nelson v. Nelson, 30 S.W. 
2d 893, 235 Ky. 189. 

Ohio.—Worland v. McGill, 160 N.E. 
478, 26 Ohio App. 442. 

59. Iowa.—Butler v. Farmers’ Nat. 
Bank of Hamburg, 155 NW. 999, 
173 Iowa 659. 

70 C.J. p 385 note 57. 

60. Ky.—Bradley v. Bradley’s Adm’r, 
198 S.W. 905, 178 Ky. 239. 

61. Mont.—State v. Dixson, 260 P. 
138, 80 Mont 181. 

62. Mo.—Reynolds v. Reynolds, 249 
SW. 407, 297 Mo. 447. 

Phelps v. Phelps, 246 S.W.2d 838, 
241 Mo.App. 1202. 

63. Ky.—Merritt v. Cravens, 181 S. 
W. 970, 168 Ky. 155, L.R.A.1917F 
935. 

70 C.J. p 385 note 60. 

64. Ohio.—Holtz v. Dick, 42 Ohio St 
23, 51 Am.R. 791. 

65. Miss.—Whitehead v. Kirk, 61 So. 

737, 62 So. 432, 104 Miss. 776, 51 
L.R.A.,N.S., 187, Ann.Cas.l916A 

1051. 

70 C.J. p 385 note 67. 

66. N.T.—Stillman v. Stillman, 187 
N.Y.S. 383, 115 Misc. 106. 

70 C.J. p 385 note 67 [aj—13 C.J. p 
849 note 87 [a]. 

67. Iowa.—Sutcliffe v. Iowa State 
Traveling Men’s Assoc., 93 N.W. 
90, 119 Iowa 220, 97 Am.S.R. 298. 

70 C.J. p 386 note 68. 

68. Tex.—Lanham v. Lanham, 145 
S.W. 336, 105 Tex. 91, answers to 
certified questions conformed to 
146 S.W. 635, 62 Tex.Civ.App. 431. 

70 C.J. p 386 note 69. 


69. Mass.—Sherry v. Moore, 163 N.E. 
906, 265 Mass. 189. 

70. Tex.—Villafranco v. State, 206 
S.W. 357, 84 Tex.Cr. 195. 

70 C.J. p 386 note 72. 

7L Ky—Willey v. Howell, 182 S.W. 
619, 168 Ky 466. 

72. Mo.—O’Neil v. O’Neil, App., 264 
SW. 61—Yeager v. Yeager, App., 
185 S.W. 743. 

73. Ky.—Clark v. Commonwealth, 
108 S.W.2d 532, 269 Ky 587. 

Mo.—O’Neil v. O’Neil, App., 264 S.W. 
61. 

Communications in presence or hear¬ 
ing of third person generally see 
infra § 271. 

Threats on public street 
Tenn.—Dowdy v. State, 250 S.W.2d 
78, 194 Tenn. 212. 

74. Mo.—O’Neil v. O’Neil, App., 264 
S.W. 61. 

70 C.J. p 386 note 75. 

75. La.—State v. Pizzolotto, 25 So. 
2d 292, 209 La. 644. 

Miss.—Motley v. State, 165 So. 296, 
174 Miss. 568. 

Tex.—Smith v. State, 150 S.W.2d 388, 
141 Tex.Cr. 577. 

76. Okl.—Bemell v. State, 123 P.2d 
289, 74 Okl.Cr. 104. 

77. Okl.—Hafer v. Lemon, 79 P.2d 
216, 182 Okl. 578. 

78. Mich.—People v. Zabijak, 280 N. 
W. 149, 285 Mich. 164. 

Okl.—Hafer v. Lemon, 79 P.2d 216, 
182 Okl. 578. 

Tenn.—Dowdy v. State, 250 S.W.2d 
| 78, 194 Tenn. 212. 
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79. Tenn.—Dowdy v. State, 250 S. 

W.2d 78, 194 Tenn. 212. 

Tex—Newman v. State, 210 S.W.2d 
171, 151 Tex.Cr. 628. 

Wash.—State v. Americk, 256 P.2d 
278, 42 Wash.2d 504. 

70 C.J. p 386 note 76. 

Common-law exception preserved by 
statute 

Statute was intended to preserve 
common-law exception to prohibition 
of disclosure of communications, so 
as to permit testimony by one spouse 
as to words uttered or acts commit¬ 
ted by other spouse in course of per¬ 
sonal assault on, or injury inflicted 
by, such spouse on witness in crim¬ 
inal prosecution wherein such testi¬ 
mony is relevant, although statute 
does not expressly provide for any 
exception to rule of privilege. 

N.Y.—People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

Testimony proper in prosecution for 
assault 

Any testimony which wife could 
have given in magistrate’s court 
against her husband, charged there¬ 
in with disorderly conduct and as¬ 
sault on wife, was admissible on his 
subsequent trial for murder of third 
person shortly after such conduct 
or assault, as against contention that 
such testimony was privileged. 

N.Y.—People v. McCormack, supra. 

Subjecting wife to prostitution 
U.S.—TJ. S. v. Mitchell, C.C.A.N.Y., 
137 F.2d 1006, adhered to 138 F. 
2d 831, certiorari denied Mitchell 
v. U. S., 64 S.Ct. 785, 321 U.S. 794, 
88 L.Ed. 1083, rehearing denied 64 
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was subjected by the other spouse . 80 Accordingly, 
the wife may testify as to her contracting a venereal 
disease from her husband . 81 

However, in a prosecution for rape, the testimony 
of the husband of the prosecuting witness as to a 
complaint by her to him has been held inadmissible 
to corroborate her testimony, as being a communica¬ 
tion between husband and wife . 82 

d. Business Communications; Agency 

Communications between spouses as to purely busi¬ 
ness matters, or matters in which one spouse has acted 
as agent for the other, are generally not privileged. 

Communications or transactions between husband 
and wife with respect to purely business matters are 
usually held not privileged , 83 on the ground that 
these are not marital confidences . 84 So, also, al¬ 
though there are some decisions to the contrary , 85 
as a general rule, where one spouse has acted as 
agent for the other, there is no privilege as to com¬ 
munications with respect to the subject matter of the 
agency , 86 or facts learned in the course of the agen¬ 
cy , 87 as such communications are not necessarily 
private ; 88 and this rule has been held to apply al¬ 
though the agency is made to appear by the testi¬ 
mony of the spouse who acted as agent . 88 

e. Affection or the Reverse 

The rule does not exclude testimony by one spouse 
as to the others declarations or act showing affection 
or the loss or absence thereof. 

The rule of privilege does not exclude testimony 
by one spouse as to declarations or acts of the other 
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showing affection , 80 or the loss or absence there¬ 
of . 91 So, in actions for alienation of affections, 
many communications, although ordinarily classed 
as privileged, are received as competent evidence ; 92 
in an action by the husband for alienating the wife’s 
affections, private communications by the wife to 
the husband may be testified to by him to show the 
state of affection of the wife to the husband , 93 but 
should not include statements by the wife of what 
defendant said or did . 94 So, also, testimony of a 
husband that he and his wife lived in harmony and 
were happy and affectionate toward each other is 
not testimony as to a confidential communication . 95 

f. Admissions or Confessions 

The rule excludes testimony as to admissions or con¬ 
fessions by one spouse to the other, unless made in the 
presence of a third person. 

The privileged communication rule excludes testi¬ 
mony as to admissions or confessions by one spouse 
to the other , 96 as of infidelity , 97 incest , 98 homicide , 99 
or robbery , 1 unless such admissions or confessions 
were made in the presence of a third person . 2 

Where husband and wife have joined in the com¬ 
mission of a crime, the voluntary confession of one 
spouse is not privileged, but is admissible against 
the other . 3 

g. Res Gestae 

A remark, statement, or exclamation of a spouse 
which meets the requirements of res gestae is not privi¬ 
leged. 

A remark, statement, or exclamation of a spouse 


S.Ct. 1052, 322 U.S. 768, 88 L.Ed. 
1594. 

80. Utah.—In re Ford’s Estate, 261 
P. 15, 70 Utah 456. 

70 C.J. p 386 note 77. 

81. Ind.—Poison v. State, 35 N.E. 
907, 137 Ind. 519. 

Tex.—King v. Sassaman, Civ.App., 
64 S.W. 937. 

82. Ga.—Gorman v. State, 188 S.E. 
455, 183 Ga 307. 

83. Cal.—Tanzola v. De Rita, 285 P. 
2d 897, 45 C.2d 1. 

Mo.—Brooks v. Brooks, 208 S.W.2d 
279, 357 Mo. 343, 4 A-L.R.2d 826. 

70 C.J. p 386 note 79. 

Business letter see infra 9 270 b. 

84. Mo.—Brooks v. Brooks, 208 S. 
W.2d 279, 357 Mo. 343, 4 A.L.R.2d 
826. 

85. Iowa.—Kelley v. Andrews, 71 N. 
W. 251, 102 Iowa 119. 

70 C.J. p 386 note 80. 

86. U.S.—Stickney v. Stickney, Dist 
Col., 9 S.Ct. 677, 131 U.S. 227, 33 
L.Ed. 136. 

,70 C.J. p 386 note 81. 


Communications between principal 
and agent generally see supra § 
260. 

87. N.H.—Clements v. Marston, 52 
N.H. 31. 

88. Mass.—Nichols v. Rosenfeld, 63 
N.E. 1063, 181 Mass. 525. 

89. Mo.—Ingerham v. Weatherman, 
79 Mo.App. 480. 

90. N.M—Murray v. Murray, 240 P. 
303, 30 N.M. 557. 

70 C.J. p 387 note 85. 

91. Tex.—Brown v. State, 224 S.W. 
1105, 88 Tex.Cr. 55. 

70 C.J. p 387 note 86. 

92. Okl.— Corpus Juris cited In 
Hafer v. Lemon, 79 P.2d 216, 218, 
182 Okl. 578. 

93. Mo.—McGinnis v. McGlothlan, 
180 S.W. 405, 192 Mo.App. 141. 

94. Mo.—McGinnis v. McGlothlan, 
supra. 

95. Pa.—Payne v. Adams, 9 PaJDist 
& Co. 397. 

70 C.J. p 387 note 89. 

96. Ill.—Hefer v. Thomson, 16 N.E. 
2d 255, 296 Ill.App. 651. 
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97. Mass.—Sanborn v. Gale, 38 N.E. 
710, 162 Mass. 412, 26 L.RJL 864. 

70 C.J. p 387 note 90. 

“It would be difficult to conceive of 
any communication which could be 
more confidential/' 

Mo.—Sellars v. Sellars, App., 274 S. 
W.2d 509, 512. 

98. N.C.—State v. Brittain, 23 SJE. 
433, 117 N.C. 783. 

99. Tex.—Pace v. State, 135 S.W. 
379, 61 Tex.Cr. 436. 

70 C.J. p 387 note 92. 

Murder In course of committing ar¬ 
son 

Tex.—Ward v. State, 109 S.W.2d 207, 
133 Tex.Cr. 110. 

1. Ky.—Delk v. Commonwealth, 285 
S.W.2d 169, followed in 286 S.W.2d 
531. 

2. Ill.—Gannon v. People, 21 N.E. 
525, 127 Ill. 507, 11 Am.S.R. 147. 

70 C.J. p 387 note 93. 
Communications in presence or hear* 
ing of third person generally see 
infra § 271. 

3. Wash.—State v. Mann, 81 P. 561, 
39 Wash. 144. 
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which is so connected with an alleged criminal act 
for which the spouse is on trial as to constitute a 
part of the res gestae is not privileged; 4 and the 
same rule applies as to an act on which the question 
of res gestae arises in a civil suit. 6 

Co-conspirators . When husband and wife are co- 
conspirators, or when evidence justifies such a con¬ 
clusion, a declaration of the husband or wife at the 
time of the act in question is not privileged. 6 

§ 270. Mode or Form of Communication 

a. In general 

b. Written communications 
a. In General 

The term "communication,” In the rule of privileged 
communication between husband and wife, should be 
liberally construed and has been given a wide meaning. 

The term “communication,” within the meaning of 
the privileged communication rule, as to husband 
and wife should be given a liberal construction, 7 
has been given a very wide meaning, 8 and is not con¬ 
fined to mere audible or oral communications or 


conversations between the spouses; 9 but, as dis¬ 
cussed supra § 269, the term embraces all facts 
which have come to his or her knowledge or under 
his or her observation in consequence or by reason 
of the confidence of the marital relation, through 
conduct, acts, signs, and spoken or written words, 10 
and which, but for the confidence growing out of 
it, would not have been known. 11 It includes knowl¬ 
edge communicated by an act which would not 
have been done by one spouse in the presence of, or 
within the sight of, the other, but for the confidence 
between them by reason of the marital relation, 12 
or information acquired by one spouse from the 
other through such relation, 13 such as to acts of 
one spouse in connection with a conversation be¬ 
tween them. 14 

Conversely, the rule does not include knowledge 
or information not obtained by virtue of the mar¬ 
riage relation, as discussed supra § 269 a, and it has 
been held that testimony of such fact is competent 
as being testimony of a fact and not of a com¬ 
munication. 16 So, the privilege does not apply 
where the facts concerning which a spouse under- 


4. Iowa.—State v. Middleham, 17 N. 
W. 446, 62 Iowa 150. 

70 C.J. p 387 note 98. 

Evidence as to res gesta generally 
see Evidence §5 403-421. 

5. Mo.—Brooks v. Brooks, 208 S.W. 
2d 279, 357 Mo. 343, 4 A.L.R.2d 
826. 

In an action, on an Insurance policy, 
a statement by insured to bis wife 
as to the cause of bis fall, made 
immediately thereafter, is not a con¬ 
fidential communication but is ad¬ 
missible as a part of the res gestae. 
U.S.—Marsh v. Preferred Acc. Ins. 
Co., C.C.A.Ohio, 89 F.2d 932, cer¬ 
tiorari denied Preferred Acc. Ins. 
Co. v. Marsh, 58 S.Ct. 36, 302 U.S. 
715, 82 LuEd. 552—Marsh v. New 
York Life Ins. Co., C.CA.Ohio, 89 
F.2d 932, certiorari denied New 
York Life Ins. Co. v. Marsh, 58 
S.Ct 36, 302 U.S. 716, 82 L.Ed. 
553. 

Mo.—Greenlee v. Kansas City Casual¬ 
ty Co., 182 S.W. 138, 192 Mo.App. 
303. 

6. Tex.—Goforth v. State, 273 S.W. 
8 45, 100 Tex-Cr. 442—Thompson V. 
State, 178 S/W. 1192, 77 Tex.Cr. 417. 

7. Ky.—Todd v. Barbee, 111 S.W.2d 
1041, 271 Ky. 381—Commonwealth 
v. Sapp, 14 S.W. 834, 90 Ky. 580, 
12 Ky.L. 484, 29 Am.S.R 405—All¬ 
cock v. Allcock, 192 S.W. 853, 174 
Ky. 665. 

Wash.— Corpus Juris quoted In State 
v. Robbins, 213 P.2d 310, 313, 35 
Wash.2d 389. 


"Communication” generally see Com¬ 
munication, 15 C.J.S. p 638 note 32- 
p 639 note 54. 

Statutory construction generally see 
supra § 266 b. 

a Ky.—Hughes v. Bates’ Adm'r, 129 
S.W.2d 138, 278 Ky. 592. 

9. Ky.—Todd v. Barbee, 111 S.W.2d 
1041, 271 Ky. 381. 

Wash.— Corpus Juris quoted In State 
v. Robbins, 213 P.2d 310, 313, 35 
Wash.2d 389. 

70 C.J. p 388 note 5. 

Weight of authority throughout 
United States 

N.Y.—People v. Daghita, 86 N.E.2d 
172, 299 N.Y. 194, 10 A.L.R2d 1385. 

10. Va.—Menefee v. Commonwealth, 
55 S.E.2d 9, 189 Va. 900. 

Applicability of rule of privilege to 
acts generally see supra S 269 a. 
Conduct shortly after robbery 
Va.—Menefee v. Commonwealth, su¬ 
pra. 

11. Fla.—Ranee v. Hutchinson, 179 
So. 777, 131 Fla. 460—Mercer v. 
State. 24 So. 154, 40 Fla. 216, 74 
AnLSJEL 135. 

Ky.—Todd v. Barbee, 111 S.W.2d 
1041, 271 Ky. 381. 

Wash.—Corpus Juris quoted in State 
v. Robbins, 213 P.2d 310, 313, 35 
Wash.2d 389. 

70 C.J. p 388 note 7. 

Knowledge of insured husband’s 
age, obtained from his Bible, may not 
be testified to by widow. 

Ky.—Prudential Ins. Co. of America 
! v. Pierce’s Adm’x, 109 S.W.2d 616, 
1 270 Ky. 216. 


12- Ind.—Smith v. State, 152 N.E. 
803, 198 Ind. 156. 

N.Y.—Corpus Juris cited in People 
v. Daghita, 86 N.E.2d 172, 174, 299 
N.Y. 194, 10 A.L.R.2d 1385. 

People v. McCormack, 104 N.Y.S. 
2d 139, 278 App.Div. 191, affirmed 
103 N.E2d 895, 303 N.Y. 782. 
Wash.—Corpus Juris quoted in State 
v. Robbins, 213 P.2d 310, 313, 35 
Wash-2d 389. 

Applicability of rule of privilege to 
acts generally see supra § 269 a. 
Acts in presence or view of spouse 
Under the statute rendering spouse 
of person accused of crime a com¬ 
petent witness except as to confiden¬ 
tial "communication” made during 
marriage, quoted term Includes 
knowledge derived from observance 
of disclosive acts done in presence 
or view of one spouse by the other 
because of confidence existing be¬ 
tween them by reason of marital re¬ 
lation; this rule applied where wife 
gained knowledge by observance of 
husband’s conduct in bringing home 
stolen property in early morning 
hours and storing it in different parts 
of house and under his bed. 

N.Y.—People v. Daghita, 86 N.E.2d 
172, 299 N.Y. 194, 10 A.L.R.2d 1385. 

13. Ky.—Wall’s Ex’r v. Dimmet, 117 
S.W. 299, 132 Ky. 747. 

14. Mo.—Holman v. Bachus, 73 Mo. 
49. 

70 CXJ. p 388 note 10. 

15. Mo.—Loomis v. Metropolitan St. 
Ry. Co., 175 S.W. 143, 188 Mo.App. 
203. 

70 C.J. p 388 note 12. 
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takes to testify may have been known and seen by 
any person who had opportunity to know or see 
them, 16 or who might have been present. 17 

Silence . It has also been held that the silence of 
one spouse on a certain subject is within the reason 
and spirit of the rule which guards confidences be¬ 
tween husband and wife. 18 

Negative testimony by one spouse that his spouse 
had not told him a certain matter is not incompetent 
as a privileged communication 19 

Dying declarations . The privileged communica¬ 
tion rule does not preclude one spouse from testify¬ 
ing as to dying declarations of the other; 20 so, a 
statute embodying the rule has been held not ap¬ 
plicable to a dying declaration made by one spouse 
to the other and offered in an action brought by one 
for his own benefit. 21 

Physician and wife . Privileged communication 
between husband and wife does not embrace repre¬ 
sentations made by a physician to his wife in a pro¬ 
fessional capacity, 22 such representations being com- 
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munications between physician and patient, not¬ 
withstanding the marital relation of the parties. 2 * 

b. Written Communications 

(1) In general 

(2) Letter in hands of, or seen by, third 

person 

(3) Letter by or to third person 

(4) Diary 

(1) In General 

Generally, the rule applies to written communica¬ 
tions, including private or confidential letters. 

Although there is some authority to the con¬ 
trary, 24 as a general rule, the rule making private 
or confidential communications between husband and 
wife privileged includes written forms of communi¬ 
cation. 25 Accordingly, a private or confidential 
letter sent by one spouse to the other is a privileged 
communication; 26 and this rule applies even though 
the spouse who wrote the letter admits doing so and 
identifies it, 27 or the letter was delivered through a 
third person, who was not intended to read it, 28 


16. Ky.—Hughes v. Bates’ Adm’r, 
129 S.W.2d 138, 278 Ky. 592. 
Manner in which accident occurred 
Ky.—Hughes v. Bates’ Adm’r, supra. 

17- Ky.—York's Adm’r v. Bromley, 
151 S.W.2d 28, 286 Ky. 533. 

18- Utah.—In re Ford’s Estate, 261 
P. 15, 70 Utah 456. 

70 C.J. p 388 note 13. 

19- Tex.—Spicer v. State, 28 S.W.2d 
810, 115 Tex.Cr. 110. 

70 C.J. p 388 note 14. 

20. Ky.—Bright v. Commonwealth, 
86 S.W. 527, 120 Ky. 298, 117 Am. 
S.R. 590. 

70 C.J. p 387 note 96. 

Admissibility of dying declaration of 
spouse in prosecution, for homicide 
generally see Homicide § 303 a. 

21. U.S.—Ramsouer v. Midland Val¬ 
ley R. Co., C.C.AArk., 135 F.2d 101. 

22- NT.Y.—Sheldon v. Sheldon, 131 NT. 
Y.S. 291, 146 App.Div. 430. 

23. NT.Y.—Sheldon v. Sheldon, supra. 
Communications between physician 

and patient see infra §§ 293-301. 

24. Mass.—Commonwealth v. Caponi, 
30 N.E. 82, 155 Mass. 534. 

70 C.J. p 388 note 17. 

25. Ga.—Gorman v. State, 188 S.E. 
455, 183 Ga. 307—Knight v. State, 
39 S.E. 928, 114 Ga. 48, 88 Am.S.R. 
17. 

Va.—Menefee v. Commonwealth, 55 
S.E.2d 9, 189 Va. 900. 

70 C.J. P 388 note 19. 

26. Miss.—Martin v. State, 33 So. 2d 
825, 203 Miss. 187, 2 AD.R.2d 640. 

70 C.J. p 388 note 20. 

Letters written before marriage see 
supra S 267. 


Prosecution for bigamy 

Tex.—Hilton v. State, 191 S.W.2d 

875, 149 Tex.Cr. 22. 

70 C.J. p 388 note 20 [d]. 

Divorce suit 

(1) Letters written by husband 
and wife to each other were sub¬ 
ject to exclusion from evidence in 
divorce suit as constituting privileg¬ 
ed communications. 

Mo.—Chamberlain v. Chamberlain, 

App., 230 S.W.2d 184. 

(2) On wife’s motion for support 
money pending trial of her divorce 
suit on ground of adultery, court can¬ 
not consider husband's letter to wife, 
admitting that he wronged her, as 
such letter is confidential communi¬ 
cation induced by marital relation, as 
are letters received by husband from 
woman with whom he was alleged to 
have committed adultery and deliver¬ 
ed by him to wife. 

NT.Y.—Lake v. Lake, 60 NT.Y.S.2d 105. 

(3) However, in wife’s divorce ac¬ 
tion, husband’s letter to wife, writ¬ 
ten after their separation and con¬ 
fessing his adultery, was held not 
inadmissible as privileged communi¬ 
cation, but was admissible after iden¬ 
tification of husband’s handwriting 
by competent third party, although 
letter was produced by wife. 

NT.Y.—Grobin v. Grobin, 55 N\Y.S.2d 

32. 

(4) In husband’s divorce suit, let¬ 
ter from wife to husband dated sev¬ 
eral years before final separation held 
not inadmissible as constituting con¬ 
fidential communication, and this 
was also held true as to testimony of 
husband as to contents of letter re¬ 
ceived from wife. 
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Ga.—White v. White, 187 S.E. 31, 182 
Ga. 774. 

Annulment before trial 

This rule applies to letter written 
by defendant to her husband while 
marriage was still in effect, notwith¬ 
standing at time of trial marriage 
has been annulled. 

Cal.—People v. Godines, 62 P.2d 787, 
17 C.A.2d 721. 

Confession relating to letter 

In homicide prosecution, admission 
of that part of defendant’s confes¬ 
sion relating to a letter from his wife 
urging him to tell truth held not er¬ 
ror because communication was not 
privileged. 

Mich.—People v. Rosa, 256 N.W. 483, 
268 Mich. 462. 

Letter not offered in evidence 

In bigamy prosecution, permitting 
district attorney to inquire of ac¬ 
cused’s second wife whether she or 
accused had received a certain let¬ 
ter, to which inquiry second wife 
answered that they had received let¬ 
ter from accused's first wife, was 
not erroneous on ground that the let¬ 
ter was privileged communication, 
where the letter itself was not of¬ 
fered in evidence. 

Tex.—McDonald v. State, 136 S.W.2d 
816, 138 Tex.Cr. 510. 

27. Ky.—Scott v. Commonwealth, 23 
S.W. 219, 94 Ky. 511, 15 Ky.L. 251, 
42 Am.S.R. 371. 

Ky.—Hilton v. State, 191 S.W.2d 875, 
149 Tex.Cr. 22. 

28. Mo.—Brown v. Brown, 53 Mo. 
App. 453. 

70 C.J. p 389 note 22. 
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and even though the letter was written after the 
commencement of the suit and copies thereof were 
made by the writer and shown to a third person. 29 
The fact that testimony as to a letter is elicited from 
a spouse for the purpose of impeachment does not 
prevent the application of the rule of privilege. 39 

Neither the writer of such letter 31 nor the spouse 
who received it 32 can be required or permitted to 
produce it in evidence, or to testify with respect to 
the letter or its contents ; 33 and one spouse has been 
held incompetent even to identify a letter from the 
other. 34 

Rule not applicable . The privileged communica¬ 
tion rule, however, has been held not to apply, so as 
to preclude the admission of such a letter in evi¬ 
dence, where the purpose for which it is sought to be 
admitted is not to reveal things of a secret or con¬ 
fidential nature, 35 or where the letter is purely a 
business one, 36 contains nothing of a confidential 
nature, 37 was written by the wife to her husband on 
the occasion of a separation, 38 or contains another 
communication, directed to be delivered to a third 
person, and which repeats essentially the same facts 
as those written to the spouse. 39 

The rule has also been held not to apply to a 
threatening letter from the husband to his wife 
while they are living apart, in contemplation of a 
suit for divorce, 40 or to a letter which was never 
received or seen by the spouse to whom it was 
addressed, 41 or to a complaint filed by one spouse 
against the other. 42 


WITNESSES §270 

Paper not seen before writers death ,. A paper or 
memoranda written by a spouse to the other spouse 
and not seen, or intended to be seen, until after the 
writer’s death is not a “communication” and there¬ 
fore does not come within the rule as to privileged 
communications between husband and wife. 43 

(2) Letter in Hands of, or Seen by, Third 
Person 

Under most authorities, a confidential written com¬ 
munication between husband and wife loses its privileged 
character on coming into a third person's hands. 

There is authority to the effect that the privileged 
character of a confidential written communication 
between husband and wife attaches to it whereso¬ 
ever, and in whosesoever hands, it may be. 44 How¬ 
ever, by the weight of authority, such letter or com¬ 
munication, as a general rule, loses its privileged 
character on coming into the hands of a third per¬ 
son 45 and may be produced in evidence by the third 
person into whose possession it has come, 46 such as 
an officer of the state. 47 This rule has been held 
to apply even though such person obtained the letter 
through the agency or connivance of the spouse to 
whom it was addressed; 48 but as to this there is 
authority to the contrary. 49 Such letters, however, 
have been held not admissible where they have been 
obtained by the third person by force or some other 
sort of compulsion. 50 

Personal representative . Letters between husband 
and wife in the possession of the personal repre¬ 
sentative of the spouse to whom they were writ¬ 
ten have been held privileged and not admissible 


29. Mo.—Knapp v. Knapp, 183 S.W. 
576. 

70 C.J. p 389 note 23. 

30. Tex.—Hilton v. State, 191 S.W.2d 
875, 149 Tex.Cr. 22. 

31. Ga.—Lowry v. Lowry, 153 S.E. 
11, 170 Ga. 349, 70 A.L.R. 488. 

32. Va—Lurty’s Curator v. Lurty, 
59 S.E. 405, 107 Va. 466. 

70 C.J. p 389 note 25. 

33. Colo.—Dalton v. People, 189 P. 
37, 68 Colo. 44. 

70 C.J. p 389 note 26. 

34. Ky.—Howard v. Commonwealth, 
80 S.W. 211, 118 Ky. 1, 25 Ky.L. 
2213, 81 S.W. 704, 26 Ky.L. 363, af¬ 
firmed 26 S.Ct. 189, 200 TJ.S. 164, 
50 L.Ed. 421. 

35. W.Va—Payne v. Payne, 125 S. 
E. 818, 97 W.Va. 627. 

36. Mo.—Barrier v. Darrier, 58 Mo. 

222 . 

70 C.J. p 389 note 29. 

Business communications as not priv¬ 
ileged in general see supra § 269 d. 

37. Ala.—Caldwell v. State, 41 So. 
473, 146 Ala. 14L 


38- N.Y.—Bohmert v. Bohmert, 150 
N.E. 511, 241 N.T. 446. 

70 C.J. p 389 note 31. 

Communications after separation as 
not privileged see supra § 267. 

39. Wis.—Truelsch v. Northwestern 
Mut. Life Ins. Co., 202 N.W. 352, 
186 Wis. 239, 38 A.L.R. 914. 

40. Neb.—McNamara v. McNamara, 
154 N.W. 858, 99 Neb. 9, L.R.A. 
1916B 1272. 

41. Pa—Commonwealth v. Bishop, 
131 A. 657, 285 Pa. 49. 

70 C.J. p 389 note 34, p 390 note 39 

EM. 

Letter written in jail while await¬ 
ing trial 

Ark.—Batchelor v. State, 230 S.W.2d 
23, 217 Ark. 340—Hendrix v. State, 
141 S.W.2d 852, 200 Ark. 973. 

42. Cal.—Johns v. Baender, 182 P. 
55, 40 C.A. 790. 

70 C.J. p 389 note 35. 

43- N.C.—Whitford v. North State 
Life Ins. Co., 79 S.E. 501, 163 N.C. 
223, Ann.Cas.l915B 270. 

70 C.J. p 390 note 36. 
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44. Tex.—Gross v. State, 135 S.W. 
373, 61 Tex.Cr. 176, 33 L.R.A.,N.S., 
477. 

70 C.J. p 390 note 37. 

45. TJ.S.—Wirt hi in v. Mutual Life 
Ins. Co., C.C.A.Utah, 56 F.2d 137, 86 
A.L.R. 138. 

70 C.J. p 390 note 38. 

46. Ark.—Batchelor v. State, 230 S. 
W.2d 23, 217 Ark. 340—Hendrix 
v. State, 141 S.W.2d 852, 200 Ark. 
973. 

70 C.J. p 390 note 39. 

47. Mich.—People v. Dunnigan, 128 
N.W. 180, 163 Mich. 349, 31 L.R.A., 
N.S., 940. 

70 C.J. p 390 note 40. 

48. La.—State v. Morgan, 84 So. 589, 
147 La. 205, certiorari denied 40 
S.Ct 588, 253 U.S. 498, 64 L.EcL 
1002. 

70 C.J. p 390 note 4L 

49. Pa—Commonwealth v. Bishop, 
131 A. 657, 285 Pa 49. 

70 C.J. p 391 note 42. 

50. Ark.—McNeill v. State, 173 S.W. 
826, 1200, 117 Ark. 8. 
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against the other spouse, 51 but it has been held 
that this protection is not extended to letters found 
in the possession of such representative after both 
spouses are dead. 52 

Letter seen by third person . On the same prin¬ 
ciple that a third person who has heard a conver¬ 
sation between husband and wife may testify there¬ 
to, as discussed infra § 271, a third person who 
has seen a letter from one spouse to the other, 
without the connivance of the addressee, may tes¬ 
tify as to such letter, 53 and a third person to whom 
a letter is voluntarily exposed by the writer may 
testify as to its contents, although it is addressed 
to the spouse of the writer; 54 but it has been held 
that a third person who has surreptitiously read such 
a letter after it has been received by the addressee 
cannot testify as to its contents, it being a priv¬ 
ileged communication. 55 

A note written by one spouse to the other and 
read by a third person at the writer’s suggestion is 
not a confidential communication and may be ad¬ 
mitted in evidence. 56 

(3) Letter by or to Third Person 

In varying circumstances, letters written by third 
persons to spouses, or vice versa, have been held, or 
held not, privileged. 

It has been held error to admit in evidence a 
letter written by a third person to a wife and by 
her handed or shown to her husband, who read 
it, 57 or to permit the husband, without her permis¬ 
sion, to testify as to the contents of such letter. 58 
However, a letter addressed to a wife, but received 
and read by her husband without her consent, is 
not privileged. 59 So, also, a letter written by one 
spouse to a third person and delivered to the other 
spouse to be mailed or delivered to the addressee is 
not privileged, 60 although such letter was written 


at the instance of the other spouse who knows the 
contents thereof, 61 and this rule also applies to a 
copy of such letter ; 62 nor is such a letter privileged 
where it is shown by the writer to third persons. 63 

One spouse may testify as to the contents of a 
letter, which he or she has read, written by the 
other spouse to a third person 64 provided a proper 
foundation for such testimony has been laid by the 
introduction of other evidence, as discussed in Evi¬ 
dence § 792 b. However, it has been held that in 
an action for criminal conversation, a note ad¬ 
dressed to defendant, written by plaintiff’s wife and 
seen and copied by him, but not sent to defendant 
or seen by him or any one else, is a confidential com¬ 
munication between husband and wife and not ad¬ 
missible evidence. 65 

A letter from a husband addressed to his wife 
and children jointly is not privileged; 66 nor is a 
paper, in the wife’s handwriting, found among her 
deceased husband’s papers, addressed “To whom it 
may concern,” and which speaks of her husband 
in the third person and explains the cause of their 
separation. 67 

A letter written by an attorney for a deserted 
wife to her husband, under authority of the wife 
to do what he thought right, is not a privileged com¬ 
munication between husband and wife. 68 

(4) Diary 

Authorities differ as to whether a wife's diary Is 
privileged. 

It has been held that entries made by a wife in 
a diary, kept by her, are inadmissible in a prosecu¬ 
tion of the husband for homicide, because of their 
being inhibited by the statute as to privileged com¬ 
munications. 69 On the other hand, it has been 
held that a wife’s diary, kept from her husband, 
is not inadmissible as a privileged communication. 70 


51- U.S.—Bowman v. Patrick, C.C. 
Mo., 32 F. 368. 

Ga.—McKie v. State, 140 S.E. 625, 
165 Ga. 210. 

52- U.S.—Lloyd v. Pennie, D.C.CaL, 
60 F. 4. 

53. Tex.—Harris v. State, 161 S.W. 
125, 72 Tex.Cr. 117. 

70 C.J. p 391 note 47. 

54. Ariz.—De Leon v. Territory, 80 
P. 348, 9 Ariz. 161. 

70 C.J. p 391 note 48. 

55. Tex.—Gross v. State, 135 S.W. 
373, 61 Tex.Cr. 176, 33 L.RA,N.S., 
477. 

70 C.J. P 391 note 49. 

58. Mo.—State v. Smith, 193 S.W.2d 
499, 354 Mo. 1088. 


57. Tex.—Cole v. State, 88 S.W. 341, 
48 Tex.Cr. 439. 

70 C.J. p 391 note 51. 

Statements to third person generally 
see infra § 272. 

58. Mich.—People v. Bowen, 130 N. 
W. 706, 165 Mich. 231. 

59. Mich.—People v. Bowen, supra. 

60. Ark.—Ward v. State, 66 S.W. 
926, 70 Ark. 204. 

70 C.J. p 391 note 54. 

61. N.Y.—Weston v. Weston, 83 N. 
Y.S. 528, 86 App.Div. 159. 

62. N.Y.—Weston v. Weston, supra. 

63. Mass.—Drew v. Drew, 144 N.E. 
763, 250 Mass. 41. 

64. Iowa—In re Murray’s Estate, 
124 N.W. 193, 145 Iowa 368. 

70 C.J. p 391 note 58. 
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65. Wis.—Smith v. Merrill, 44 N.W. 
759, 75 Wis. 461. 

66. Mo.—State v. St. John, 68 S.W. 
374, 94 Mo.App. 229. 

67. Mo.—Hoyt v. Davis, 21 Mo.App. 
235. 

68. S.D.—In re Sherin, 133 N.W. 701, 
28 S.D. 420, 40 L.RJL.N.S., 801. 

70 C.J. p 392 note 63. 

Privileged communications between 
attorney and client see infra 58 
276-292. 

69. Tex.—Bennett v. State, 194 S.W. 
148, 80 Tex.Cr. 652. 

Diaries as evidence generally see 
Evidence § 685 d. 

70. Wis.—Ware v. State, 330 N.W. 
80, 201 Wis. 425. 
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§ 271. Communications in Presence or Hear¬ 
ing of Third Person 

Generally, a communication between husband and 
wife in the presence or hearing of a third person is not 
privileged, at least if such presence or hearing is known 
to the spouses and the third person is competent as a 
witness. 

As a general rule, a communication between hus¬ 
band and wife in the presence or hearing of an¬ 
other person, or other persons, is not a privileged 
communication, 71 because not made in confidence ; 72 
and this is true whether such communication was 
overheard accidentally or by design. 73 For the 
rule to apply, it has been required that the pres¬ 


ence or hearing of the third person be known to 
the spouses 74 and that the third person be com¬ 
petent as a witness. 75 So, the rule does not apply, 
and the communication is still privileged, where 
the person in whose presence or hearing it is made 
is a young child, 76 or is otherwise incapable of com¬ 
prehending what is being said, 77 so as not to be 
competent as a witness. 

This rule is particularly applicable where the con¬ 
versation is participated in by husband and wife and 
the third person. 78 

Testimony may be given by either spouse as to 
the known presence, hearing, or knowledge of the 


71. U.S.—Pereira v. XT. S., Tex., 74 S. 
Ct 358, 347 U.S. 1, 98 L.EcL 435— 
Wolfle v. U. S., Wash., 54 S.Ct. 279, 
291 U.S. 7, 78 LJEd. 617. 

III .—People v. Palumbo, 125 N.E.2d 
518, 5 Ill.2d 409. 

Iowa.—Shepherd v. Pacific Mut. Ins. 

Co., 300 N.W. 556, 230 Iowa 1304. 
La.—State v. Stroud, 5 So.2d 125, 198 
La. 841. 

Mich.—People v. Rosa, 256 N.W. 483, 
268 Mich. 462. 

Mo.—Brooks v. Brooks, 208 S.W.2d 
279, 357 Mo. 343, 4 A.L.R.2d 826. 

Porbis v. Forbis, App., 274 S.W. 
2d 800—Kistner v. Kistner, App., 
89 S.W.2d 106. 

Mont—Thompson v. Steinkamp, 187 
P.2d 1018, 120 Mont. 475. 

N.Y.—People v. McCormack, 104 N. 
Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 N.Y. 
782 —Symington v. Symington, 214 
N.Y.S. 307, 215 App.Div. 553. 

Kovacs v. Metropolitan Life Ins. 
Co., 17 N.Y.S.2d 906. 

Ohio.—Severns v. Boy Ian, 60 N.E.2d 
621, 75 Ohio App. 15. 

Okl.—Corpus Juris cited in De Wolf 
v. State, 245 P.2d 107, 121, 95 Okl. 
Cr. 287. 

Tenn.—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 251—Crane & Co. v. 
Hall, 213 S.W. 414, 141 Tenn. 556 
—Phoenix Fire & Marine Ins. Co. 
v. Shoemaker, 31 S.W. 270, 95 Tenn. 

72. 

Pearson v. McCallum, 173 S.W.2d 
150, 26 Tenn.App. 413—State ex 
rel. v. Caldwell, 111 S.W.2d 377, 21 
Tenn.App. 396. 

Tex—Harwell v. State, 242 S.W.2d 
388, 156 Tex.Cr. 337—Morris v. 
State, 198 S.W.2d 901, 150 TexCr. 
58. 

Wash.—State v. Thome, 260 P.2d 331, 
43 Wash.2d 47. 

70 C.J. p 392 note 70. 

Admissions or confessions see supra 
5 269 f. 

Threats in presence of third person 
see supra § 269 b. 

Presumption of privacy 

(1) Presence of a third party neg¬ 
atives presumption of privacy. 


U.S.—Pereira v. U. S., Tex, 74 S.Ct 
358, 347 U.S. 1, 98 L.EcL 435. 

Tabbah v. U. S., C.A.Tex, 217 
F.2d 528. 

(2) Presumption of confidential 
character see supra § 268. 

Circumstance affecting confidentiali¬ 
ty or privilege 

(1) In determining whether spouse 
making communication made it un¬ 
der such circumstances that he or 
she must have regarded it as a con¬ 
fidential communication, one circum¬ 
stance to be considered would be 
presence or nonpresence of a third 
person at time communication was 
made. 

Mont—Thompson v. Steinkamp, 187 
P.2d 1018, 120 Mont 475. 

(2) However, under statute, admis¬ 
sibility of communications between 
husband and wife held not to de¬ 
pend on whether communication was 
made in presence of some third per¬ 
son but on whether communication 
was intended to be secret or confi¬ 
dential. 

Va.—Thomas r. First Nat Bank, 186 
S.E. 77, 166 Va. 497. 

Threats 

(1) The privilege does not apply 
to threats in the presence of third 
parties. 

U.S.—U. S. v. Mitchell, C.C.A.N.Y., 
137 F.2d 1006, adhered to 138 F. 
2d 831, certiorari denied Mitchell 
v. U. a, 64 S.Ct 785, 321 U.S. 794, 
88 L.Ed. 1083, rehearing denied 
64 S.Ct 1052, 3 22 U.S. 768, 88 LJEd. 
1594. 

(2) Threats generally see supra $ 
269 b. 

Presence of particular persons 

| (1) Daughter. 

: N.Y.—In re Bourne’s Estate, 133 N. 
Y.S.2d 192, 206 Misc. 378. 

(2) Police officers. 

Mich.—People v. Rosa, 256 N.W. 483, 
268 Mich. 462. 

72. U.S.—Wolfle v. U. S., Wash., 54 
S.Ct. 279, 291 U.S. 7, 78 LJEd. 617. 
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Ill.—People v. Palumbo, 125 N.E.2d 
518, 5 Ill.2d 409. 

Mont.—Thompson v. Steinkamp, 187 
P.2d 1018, 120 Mont 475. 
“Confidential communications be¬ 
tween husband and wife lose their 
confidential character when made in 
the presence of a third person.” 

Tex—Harwell v. State, 242 S.W.2d 
388, 389, 156 TexCr. 337. 

No attempt at privacy 

A statement made by accused while 
ta l king through bars of jail to wife 
and brother-in-law in presence of 
night marshal was not privileged as 
a private conversation merely be¬ 
cause made in presence of accused’s 
wife, where accused did not seek a 
private interview or attempt to 
whisper. 

La.—State v. Stroud, 5 So.2d 125, 198 
La. 841. 

73. Okl.—Hildebrandt v. State, 209 
P. 785, 22 Okl.Cr. 58. 

74. Minn.—State v. Schifsky, 69 N. 
W.2d 89, 243 Minn. 533. 

Ohio.—Severns v. Boylan, 60 N.E.2d 
521, 75 Ohio App. 15. 

70 C.J. p 392 note 68. 

“It is generally held that com¬ 
munications between husband and 
wife are no less confidential, inter se, 
because overheard.” 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
404, 169 Pa.Super. 498. 

75. Ohio.—Severns v. Boylan, 60 N. 
E.2d 521, 75 Ohio App. 15. 

70 C.J. p 392 note 69. 

Competency in general see supra $9 
49-119. 

76. U.S.—Hopkins v. Grimshaw, 

AppJD.C., 17 S.Ct 401, 165 U.S. 342, 
41 L.E<L 739. 

70 C.J. p 393 note 79. 

77. Mo.—Schierstein v. Schierstein, 
68 Mo.App. 205. 

W.Va.—Fuller v. Fuller, 130 S.B. 
270, 100 W.Va. 309. 

7a Kan.—State v. Gray, 39 P. 1050, 
55 Kan. 135. 

Tex—Cole v. State, 101 S.W. 215, 53 
TexCr. 89. 
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third person 79 and as to the communication itself, 80 
although the third person has died. 81 

Testimony by third person. Testimony as to the 
communication may also be given by the third per¬ 
son who was present and heard it, 82 whether by 
accident or design, 83 even though his presence was 
not known 84 and the conversation or communica¬ 
tion between husband and wife was intended to be 
confidential. 85 So, such third person's testimony 
may be admissible in contradiction of a spouse's 
testimony on direct examination. 86 

Testimony at former trial. Statements made in 
giving testimony at a former trial have been held 
not within the rule that statements made in the pres¬ 
ence or hearing of others by a husband or wife as 
to conversations between them are admissible. 87 

§ 272. Communication to Third Person in 
Presence or Absence of Spouse 

Generally, a communication between one spouse and 
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a third person in the presence or absence of the other 
spouse is not privileged. 

As a general rule, the privileged communication 
rule, as between husband and wife, does not extend 
to a communication or conversation between one 
spouse and a third person in the presence of the 
other spouse; 88 and testimony relating to trans¬ 
actions which by their nature require communica¬ 
tion to third persons is not privileged. 89 Under a 
statute, however, inhibiting one spouse from testify¬ 
ing to conversations of the other spouse with third 
persons, one spouse is not a competent witness to 
a conversation, in his or her presence, between the 
other spouse and a third person. 90 

Absence of spouse. Statements or communica¬ 
tions by one spouse to a third person, not made in 
the presence of the other spouse, cannot be regarded 
as privileged communications, 91 even though they 
are intended to be transmitted to the other spouse, 92 
as in the case of a letter dictated to a third person 


79. Mass.—Linn ell v. Linnell, 143 N. 
E. 813, 249 Mass. 51. 

70 C.J. p 392 note 73. 

80. N.Y.—People v. McCormack, 104 
N.Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 N.Y. 
782. 

70 C.J. p 392 note 74. 

81. Okl.—Rowley v. Rowley, 290 P. 
181, 144 Okl. 157. 

70 C.J. p 393 note 75. 

82. Cal.—People v. Peak, 153 P.2d 
464, 66 C.A.2d 894. 

Ga.—Hudson v. State, 113 S.E. 519, 
153 Ga. 695. 

Richards v. State, 192 S.E. 632, 
56 Ga.App. 377. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

Okl.—Scott v. State, 57 P.2d 639, 59 
Okl.Cr. 231. 

Tex.—Harwell v. State, 242 S.W.2d 
388, 156 Tex.Cr. 337—Morris v. 

State, 198 S.W.2d 901, 150 Tex.Cr. 
58. 

Wash.—State v. Slater, 218 P.2d 329, 
36 Wash.2d 357. 

70 C.J. p 393 note 76. 

"The eavesdropper In testifying 1 to 
what he heard is absolutely unaffect¬ 
ed by the rule of privilege. The spy¬ 
ing or eavesdropping nature of an 
overheard conversation may affect 
its weight as evidence but not its 
admissibility.’* 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
404, 169 Pa.Super. 498. 

Season, for rule 

Statute operates only to protect 
spouses against each other, and does 
not prevent a third-party witness 
from testifying as to communica¬ 
tion between the spouses. 

Minn.—State v. Schifsky, 69 N.W.2d 
89, 243 Minn. 533. 


Police officer 

Wash.—State v. Thome, 260 P.2d 331, 
43 Wash.2d 47. 

83. Wash.—State v. Slater, 218 P. 
2d 329, 36 Wash.2d 357. 

84. Cal.—People v. Peak, 153 P.2d 
464, 66 C.A.2d 894. 

Minn.—State v. Schifsky, 69 N.W.2d 
89, 243 Minn. 533. 

Wash.—State v. Thome, 260 P.2d 
331, 43 Wash.2d 47. 

W.Va.—Nash v. Fidelity-Phenix Fire 
Ins. Co., 146 S.E. 726, 106 W.Va. 
672, 63 A.L.R. 101. 

Police officer 

Wash.—State v. Slater, 218 P.2d 329, 
36 Wash.2d 357. 

Wire recordings 

However, wire recordings, made by 
plaintiff’s son from an adjoining 
room, of conversations allegedly held 
in bedroom between plaintiff and de¬ 
fendant wife, were inadmissible in 
divorce suit, since as to wife com¬ 
munications were privileged. 

Pa.—Hunter v. Hunter, 83 A. 2d 401, 
169 Pa.Super. 498. 

85. Cal.—People v. Peak, 153 P.2d 
464, 66 C.A.2d 894. 

70 C.J. p 393 note 78. 

Suit involving subject matter of con¬ 
versation 

A third party who has heard a 
conversation between a husband and 
wife intended by husband to be pri¬ 
vate and privileged may testify 
| thereto in a suit involving the sub¬ 
ject matter of the conversation. 

Mich.—People v. Zabijak, 280 N.W. 
149, 285 Mich. 164. 

86. Tex.—Harwell v. State, 242 S.W. 
2d 388, 156 Tex.Cr. 337. 
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87. Iowa.—Kelley v. Andrews, 71 N. 
W. 251, 102 Iowa 119. 

70 C.J. p 393 note 82. 

88. Ga.—Bowen v. Bowen, 185 S.E. 
312, 182 Ga. 299. 

Ky.—Bedlow’s Adm’r v. Barbourville 
Water, Ice & Light Co., 66 S.W.2d 
821, 252 Ky. 267. 

70 C.J. p 393 note 83. 

Letter by or to third person see su¬ 
pra § 270 b (3). 

Reason for rule 

(1) Testimony as to such a com¬ 
munication to another is as to an 
act rather than as to a communica¬ 
tion between husband and wife. 
U.S.—Tabbah v. U. S., C.A.Tex., 217 

F.2d 528. 

(2) Privilege as to utterances and 
not acts generally see supra § 269 a 
Telephone conversation 

This is particularly true where 
there was no effort to keep telephone 
conversation from ears of other per¬ 
sons present. 

U.S.—Tabbah v. IX. S., supra. 

89. D.C.—Bobbins v. TJ. S., 157 F.2d 
257, 81 U.S.App.D.C. 218, certiorari 
denied 67 S.Ct 99, 329 U.S. 734, 
91 L.EcL 634. 

90. Ill.—Ohio Oil Co. v. Industrial 
Commission, 127 N.E. 743, 293 Ill* 
461. 

70 C.J. p 394 note 84. 

91. Minn.—State v. Schifsky, 69 N. 
W.2d 89, 243 Minn. 533. 

Ohio.—Snyder v. McClelland, 81 NJEL 
2d 383, 83 Ohio App. 377. 

70 C.J. p 394 note 85. 

92. U.S.—'Wolfle v. U. S., GOA. 
Wash., 64 F.2d 566, affirmed 54 & 
Ct 279, 291 U.S. 7, 78 L.Ed. 617. 
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by one spouse for transmission to the other spouse. 93 
So, also, the rule does not apply to testimony of 
third persons as to declarations made by one spouse 
against the other. 94 However, it has been held 
that a third person cannot testify as to what was 
stated to him by one of the spouses with respect to 
a transaction which occurred between the spouses 
when no one else was present. 95 

Repetition of communication to third person . The 
privileged character of confidential communica¬ 
tions between spouses is not removed by the 
fact that the same or similar communications are 
made to third persons on other occasions, 96 and, ac¬ 
cordingly, where a wife has made a private con¬ 
fession to her husband, the privilege with respect 
thereto is not lost because her husband forces her 
by threats to repeat the confession to a third per¬ 
son in his presence. 97 

§ 273. Actions or Proceedings in Which Rule 

Applicable 

a. In general 

b. Civil actions between spouses 

c. Criminal proceedings 

a. In General 

Except where statutes have a different effect, the 
rule applies in all actions and proceedings, even though 
neither spouse is a party. 

At common law, and under statutes declaratory 
thereof, the rule against either spouse disclosing 


WITNESSES §§ 272-273 

privileged communications between husband and 
wife applies in all actions or proceedings, 93 even 
though neither spouse is a party to the action or 
proceeding 99 or although they are joint parties and 
jointly interested in the action. 1 However, under 
statutes which forbid one spouse to testify for or 
against the other spouse as to such communica¬ 
tions, the rule of exclusion applies only in an ac¬ 
tion or proceeding wherein the spouse of the wit¬ 
ness is a party to the action or proceeding, 3 such as 
an action by one spouse against a third party to 
establish title to property in his own right, 3 except 
in those actions or proceedings which are expressly 
excepted, by statute, from the operation of the rule. 4 

In accordance with these rules, although there 
is authority to the contrary, 5 under most authori¬ 
ties testimony as to such privileged communica¬ 
tions cannot be given as in an action by one spouse 
against a third party for alienation of the affections 
of the other spouse, 6 unless such action is except¬ 
ed, by statute, from the operation of the rule of ex¬ 
clusion. 7 

The privileged-communication rule has been ap¬ 
plied in workmen’s compensation proceedings; 3 but 
it has been held that the rule does not apply to 
testimony of the widow as to the declarations of 
decedent, in a probate contest. 9 

b. Civil Actions between Spouses 

The rule of privileged communications applies to 


93. N.J.—State v. Young-, 117 A. 713, 
97 N.J.Law 501. 

Statement to husband’s stenogra¬ 
pher is not a privileged communica¬ 
tion, notwithstanding it constitutes 
part of a letter dictated to his wife. 
U.S.—Wolfle v. TJ. S., Wash., 54 S. 
Ct. 279, 291 TJ.S. 7, 78 L.Ed. 617. 

94. Iowa.—State v. Bertoch, 79 N.W. 
378. 

70 C.J. p 394 note 88. 

95. Mass.—Brown v. Wood, 121 
Mass. 137. 

Husband’s agreement as to estate 

Where, under statute relating to 
testimony of transactions and con¬ 
versations between husband and wife, 
wife, if living, would not be permit¬ 
ted to testify to agreement of hus¬ 
band to give half of estate to wife’s 
heirs and next of kin, testimony as 
to statement which wife, not in pres¬ 
ence of husband, made to witnesses 
with respect to agreement was not 
admissible. 

Tenn.—Pearson v. McCallum, 173 S. 
W.2d 150, 26 Tenn.App. 413. 

96. Miss.—Whitehead v. Kirk, 61 
So. 737, 62 So. 432, 104 Miss. 776, 


51 L.R.A.,N.S., 1S7, Ann.Cas.l916A 
1051. 

70 C.J. p 394 note 91. 

97. N.C.—State v. Brittain, 23 S.E. 
433, 117 N.C. 783. 

98. Ill.—People v. Palumbo, 125 N.E. 
2d 518, 5 I11.2d 409. 

99. U.S.—Hopkins v. Grimshaw, 

App.D.C., 17 S.Ct 401, 165 U.S. 342, 
41 L.Ed. 739. 

70 C.J. p 394 note 94. 

“The privilege is for the protec¬ 
tion of the husband and wife and the 
marital relationship. As such it 
ought to be respected whether either 
spouse is a party or not” 

Miss.—Martin v. State, 33 So.2d 825, 
826, 203 Miss. 187, 2 A.L.R.2d 640. 

1. Kan.—Marshall v. Marshall, 80 P. 
629, 71 Kan. 313. 

2. Ill.—Deniston v. Hoagland, 67 HI. 
265. 

70 C.J. P 394 note 96. 

Statute held Inapplicable in action 
on life insurance policy 
Ill.—Bruesch v. Prudential Ins. Co. 
of America, 271 Ill.App. 324. 

3. Ohio.—Robinson v. Chadwick, 22 
Ohio St. 527. 


4. Mich.—Hunt v. Eaton, 21 N.W. 
429, 55 Mich. 362. 

70 C.J. p 395 note 98. 

5. Colo.—McAllister v. McAllister, 
209 P. 788, 72 Colo. 28. 

70 C.J. p 395 note 2. 

6. Or.—McKinnon v. Chenoweth, 155 
P.2d 944, 176 Or. 74. 

70 C.J. p 395 note 99. 

Competency of spouse as witness in 
action for alienation of affections 
generally see supra § 99. 

Declarations of spouse as evidence 
in such action generally see Hus¬ 
band and Wife § 688. 

7. Cal.—Jameson v. Tully, 173 P. 
577, 178 C. 380. 

70 C.J. p 395 note 1. 

8. Mass.—Case of Chernick, 189 N.E. 
800, 286 Mass. 168. 

Testimony as to employee’s conver¬ 
sation with employer 

Mass.—Case of Chernick, supra. 

9. Ky.—Murphy’s Ex’r v. Murphy, 
65 S.W. 165, 23 Ky.L. 1460. 

Competency of husband or wife to 
testify in action by or against de¬ 
cedent’s estate generally see supra 
S 172. 
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cfvlf actions between husband and wife in some Juris¬ 
dictions, but in others, under statute, it does not. 

In some jurisdictions, by virtue of an exception 
in the statute, the rule excluding testimony of con¬ 
fidential communications between husband and wife 
is held not applicable in civil actions or proceedings 
between the spouses, 10 or between one spouse and 
the executor or administrator of the other spouse. 11 
In other jurisdictions, however, no such exception 
is recognized, and privileged communications are 
not admissible in an action between the spouses, 12 
such as an action for divorce, 13 unless there is a 
statutory provision to the contrary, 14 and except, 
it has been held, in actions involving property 
rights. 15 Under a statute excepting only trials for 
divorce, a husband is incompetent to testify as to 
such communications in an action brought by him 
against the wife, after dissolution of the marriage, 
to recover for services rendered the latter dur¬ 
ing coverture. 16 

c. Criminal Proceedings 

Except where a statute provides otherwise, and, 
under some authorities, except proceedings against one 
spouse for a crime against the other, the rule of privilege 
as to husband and wife applies in criminal proceedings. 

Unless there is a statutory provision otherwise, 17 
the rule of privilege, as to husband and wife, is 
not confined to civil actions, but applies also in 
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criminal proceedings, 18 except proceedings against 
one spouse for a crime against the other, 13 al¬ 
though it has been held that such testimony is not 
admissible even in such a case, where the statute 
has made no such exception. 20 

§ 274. Rule in Case of Fraud 

Authorities differ as to whether the rule of privilege, 
as between husband and wife, applies where there is an 
attempt to show fraud. 

It has been held that the disqualification of a hus¬ 
band and wife to testify as to confidential commu¬ 
nications between them is not removed where the 
communications show the intention of one or the 
other to commit a fraud, 21 and that, in an action 
to set aside a deed from husband to wife as in 
fraud of creditors, the testimony of either husband 
or wife, as to transactions and conversations be¬ 
tween them, not in the presence of third persons, 
as to how the land should be purchased, how it 
should be paid for, and how title should be taken, 
must be excluded. 22 

Under other authority, the public policy which re¬ 
gards and protects as confidential the private com¬ 
munications, or the acts which are their equivalent, 
between husband and wife does not necessarily 
extend to those communications and acts which are 
in furtherance of a fraud, 23 particularly when the 


10. Or.—Ex parte Bryant, 210 P. 454, 
106 Or. 359. 

70 C.J. p 395 note 4. 

Exception held not applicable 

In action by administratrix of de¬ 
ceased’s estate to recover money al¬ 
legedly delivered by deceased to de¬ 
fendant, exclusion of testimony of 
both, defendant and divorced wife as 
to communications during marriage 
by defendant to divorced wife, who 
was daughter of administratrix and 
deceased, was not error, as against 
contention that case came within ex¬ 
ception. 

Cal.—Perkins v. Maiden, 106 P.2d 232, 
41 C.A.2d 243. 

11. Cal.—Savings Union Bank & 
Trust Co. v. Crowley, 169 P. 67, 
176 C. 543. 

Durrell v. Bacon, 32 P.2d 644, 
138 C.A. 396. 

12- Mo.—Moore v. Moore, 51 Mo. 118. 
70 C.J. p 395 note 4. 

13. Mo.—Chamberlain v. Chamber¬ 
lain, 230 S.W.2& 184. 

JST.Y.—Lake v. Lake, 60 N.Y.S.2d 105. 
70 C.J. P 395 note 6. 

Competency of spouse as witness in 
action for divorce generally see su¬ 
pra § 95. 

Evidence admissible in action for di¬ 
vorce generally see Divorce §§ 124- 
134. 


14. Tex.—Fasken v. Fasken, Com. 
App., 260 SW. 701, 113 Tex. 464. 

70 C.J. p 395 note 7. 

Modification of decree; custody of 
children 

On hearing for modification of di¬ 
vorce decree, letters which wife had 
written to her husband prior to de¬ 
cree, in which letters references were 
made to wife’s acts allegedly consti¬ 
tuting misconduct, were not inadmis¬ 
sible on ground that letters were con¬ 
fidential communications between 
husband and wife during coverture, 
since, in proceedings involving cus¬ 
tody of children of divorced parents, 
same rules of evidence prevail as 
apply to divorce proceedings, wherein 
privileged communications between 
husband and wife are admissible. 
Tex.—Conley v. St. Jacques, Civ.App., 
110 S.W.2d 1238, error dismissed. 

15. Mo.—Brooks v. Brooks, 208 S.W. 
2d 279, 357 Mo. 343, 4 A.L.R.2d 826. 

Prevention of Injustice 

The better reasoned cases are to 
the effect that in actions between a 
husband and wife involving property 
rights, the rule yields to the neces¬ 
sity of the situation for the preven¬ 
tion of injustice, and the husband 
and wife are competent witnesses 
with respect to such conversations. 
Mo.—Brooks v. Brooks, supra. 
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16- R.I.—Robinson v. Robinson, 4$ 
A. 455, 22 R.I. 121, 84 Am.S.R. 832. 

17. Kan.—State v. Marsee, 144 P. 
833, 93 Kan. 600. 

70 C.J. p 395 note 10. 

18. U.S.—U. S. v. Mitchell, C.C.AJST. 
Y., 137 F.2d 1006, adhered to 138 
F.2d 831, certiorari denied Mitchell 
v. U. S., 64 S.Ct. 785, 321 U.S. 794, 
88 L.Ed. 1083, rehearing denied 64 
S.Ct 1052, 322 U.S. 768, 88 L.Ed 
1594. 

Ky.—Delk v. Commonwealth, 285 S. 
W.2d 169. 

70 C.J. p 395 note 11. 

19. Ind.—Jordan v. State, 41 N.E. 
817, 142 Ind. 422. 

70 C.J. p 396 note 12. 

20. Mich.—People v. Bowen, 130 N. 
W. 706, 165 Mich. 231. 

70 C.J. p 396 note 13. 

21. Mo.—Dickinson v. Abernathy 
Furniture Co., 96 S.W.2d 10 8 6, 231 
Mo.App. 303. 

Evidence of fraud generally see 
Fraud §§ 94-121. 

22. Tenn.—Phoenix F., etc., Ins. Co. 
v. Shoemaker, 31 S.W. 270, 95 Tenn* 
72. 

23. U.S.—Fraser V. U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari d»- 
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purpose of the fraud includes depriving the gov¬ 
ernment of opportunity to collect lawfully im¬ 
posed revenue or statutory penalties. 24 So, where 
a husband is made the confidant and mouthpiece of 
the fraud of others, and in furtherance of that 
fraud prevails on his wife to sign a note and en¬ 
cumber her property, a court of equity, in the ab¬ 
sence of other evidence, in order to unearth the 
fraud and expose it in all its details, will permit 
both husband and wife to testify to the conversa¬ 
tions had between them with respect to the trans¬ 
action. 25 A communication by a husband to his 
wife of the existence of a right of third persons 
of which he is attempting to defraud them by a con¬ 
veyance to her cannot, it has been held, be regarded 
as privileged. 26 In a prosecution for offering a 
forged deed for record, defendants letter to his 
wife, shortly after the crime, joking about the 
trouble she would have over her life estate awarded 
her in a divorce decree, is admissible to show in¬ 
tent to defraud the wife. 27 


WITNESSES §§ 274-275 

§ 275. Effect of Divorce or Death of Spouse 
on Incompetency of Testimony 

Termination of the marital relation, as by the death 
of a spouse or Judgment of divorce or annulment, does 
not remove one spouse's incompetency to testify as to 
confidential communications made by the other while the 
marital relation existed. 

The incompetency of one of the spouses to tes¬ 
tify as to confidential communications made by the 
other while the marital relation existed is not re¬ 
moved by the termination of the marital relation, 28 
as by the death of one of the spouses, 2 ^ or by rea¬ 
son of a judgment granting a divorce 30 or annul¬ 
ment 31 However, a surviving or divorced hus¬ 
band or wife is a competent witness against the 
former spouse as to matters occurring during mar¬ 
riage, knowledge of which was not acquired by 
reason of their relation. 32 

A surviving spouse may testify as to statements 
made by deceased with respect to his or her in¬ 
tention as to the disposition of his or her es- 


nied Fraser v. Barton, 65 S.Ct. 684, 
324 U.S. 849, 89 L.Ed. 1409. 

Federal Deposit Ins. Corp. v. 
Alter, D.C.Pa., 106 F.Supp. 316. 

24. U.S.—Fraser v. U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.Ct 684, 
324 U.S. 849, 89 L.Ed. 1409. 

25. Mo.—Moeckle v. Heim, 36 S.W. 
226, 134 Mo. 576—Henry v. Sneed, 
12 S.W. 663, 99 Mo. 407, 17 Am.S.R. 
580. 

26. Cal.—Tobias v. Adams, 258 P. 
588, 201 C. 689. 

Tex.—Eddy v. Bosley, 78 S.W. 565, 
34 Tex.Civ.App. 116. 

27. Cal.—People v. Baender, 228 P. 
536, 68 C.A. 49. 

28. U.S.—Salamon v. Indemnity Ins. 
Co. of North America, D.C.N.Y., 
10 F.R.D. 232. 

Mich.—Cain v. Enyon, 49 NW.2d 72, 
331 Mich 81. 

Okl.—Hill v. Hill, 215 P.2d 553, 202 
Okl. 483. 

70 C.J. p 396 note 20. 

Buie under statute 
Okl.—Herron v. M. Burnley Co., 116 
P. 952, 29 Okl. 317. 

70 C.J. p 397 note 23 [a], 

29. U.S.—Salamon v. Indemnity Ins. 
Co. of North America, D.C.N.Y., 
10 F.R.D. 232. 

Fla.—Mercer v. State, 24 So. 154, 40 
Fla. 216, 74 Am.S.R. 135. 

HI.—Heineman v. Hermann, 52 N.E 
2d 263, 385 IU. 191. 

Mich.—Cain v. Enyon, 49 N.W.2d 72, 
331 Mich 81. 

Pa.—Hunter v. Hunter, 83 A.2d 401, 
169 Pa.Super. 498. 

March v. Kinchem, Com.PL, 32 
WestlbJ. 124. 


Tex.—Ward v. State, 109 S.W.2d 207, 
133 Tex.Cr. 110. 

Wash—State v. Thorne, 260 P.2d 331, 
43 Wash.2d 47. 

70 C.J. p 396 note 21. 

Death of one spouse as affecting 
competency of other generally see 
supra § 79. 

Will contest 

(1) The rule of privilege applies in 
a will contest 

Minn.—In re Osbon’s Estate, 286 N. 
W. 306, 205 Minn. 419. 

(2) However, it has been held that 
surviving husband, who was named 
sole devisee and executor by deceas¬ 
ed wife’s will, was competent to tes¬ 
tify in will contest as to actions of 
testatrix with respect to her property 
and statements made by her in con¬ 
nection therewith, where testimony 
was offered in rebuttal of evidence 
offered by contestants for purpose 
of establishing undue influence, not¬ 
withstanding statutory provision that 
neither husband nor wife shall tes¬ 
tify, while marriage exists or after¬ 
wards, concerning any communica¬ 
tion between them during marriage. 
Ky.—Donnelly v. Taliaferro, 155 SW. 

2d 726, 288 Ky. 177. 

30. U.S.—Pereira v. U. S., Tex., 74 
S.Ct 358, 347 U.S. 1, 98 L.Ed. 435. 

Salamon v. Indemnity Ins. Co. of 
North America, D.C.N.Y., 10 F.R.D. 
232. 

Ariz.—Posner v. New York Life Ins. 

Co., 106 P.2d 488, 56 Ariz. 202. 

Fla.—Ranee v. Hutchinson, 179 So. 
777, 131 Fla 460—Mercer v. State, 
24 So. 154, 40 Fla 216, 74 Am.S.R. 
135. 


IU.—Zaremba v. Skurdialis, 70 N.E. 
2d 617, 395 III. 437—Heineman v. 
Hermann, 52 N.E.2d 263, 385 Ill. 
191. 

Mich—Cain v. Enyon, 49 N.W.2d 72, 
331 Mich. 81. 

Minn.—In re Osbon's Estate, 286 N. 

W. 306, 205 Minn. 419. 

Ohio.—Community Traction Co. v. 
Neorr, 3 N.E.2d 638, 52 Ohio App. 
190. 

Pa.—Hunter v. Hunter, 83 A. 2d 401, 
169 PaSuper. 498. 

Salen v. Salen, Com.Pl., 27 Del. 
Co. 251—March v. Kinchem, Com. 
PL, 32 West.L.J. 124, 

Tex.—Atkins v. Dodds, Civ.App., 121 
S.W.2d 1010, error dismissed by 
agreement. 

Wash.—State v. Thorne, 260 P.2d 331, 
43 Wash2d 47. 

70 C.J. p 397 note 22. 

Divorce as affecting: 

Competency of former spouses gen¬ 
erally see supra § 80. 

Time of communication see supra 
§ 267. 

Transactions or communications oc¬ 
curring after divorce see supra S 
267. 

Rule under statute 

Tex.—Howard y. State, 280 S.W. 586, 
103 Tex.Cr. 205. 

70 C.J. p 397 note 23 [b], 

31. Cal.—People v. Godines, 62 P.2d 
787, 17 C.A.2d 721. 

32. Ky.—Hostetter v. Green, 167 S. 
W. 919, 159 Ky. 611, L.R.A.1915C 
870—Elswick v. Commonwealth, 13 
Bush 155. 

Knowledge not acquired by reason of 
marital relation generally see su¬ 
pra $ 269. 
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§§ 275-276 WITNESSES 

tate; 33 and, under a statute making the wife a 
competent Witness, in an action by her husband, 
with respect to her character or conduct, a divorced 
wife may, in an action for criminal conversation by 

4. Communications Be t\ 

§ 276. In General 

a. General rules 

b. Status and character as attorney of 

person to whom communication 
made 

c. Communications through agents 

d. Communications between attorney and 

third person 

e. Communications between attorneys 

a. General Rules 

It is a general rule, based on public policy, that con¬ 
fidential communications, communicated in the course of 
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her husband against the third party, testify as to 
matters of a confidential nature tending to repel 
an attack on her character and conduct. 34 

en Attorney and Client 

professional employment between an attorney and his 
client, may not, without the consent of the client, be di¬ 
vulged by the attorney, nor may the client be compelled 
to testify as to such communications, but the client can¬ 
not avail himself of the privilege to shield himself from 
a disclosure of facts which are a legitimate subject of 
inquiry. 

Both at common law and under express statutes 
it is well settled that confidential communications, 
communicated in the course of professional employ¬ 
ment between an attorney and his client, may not, 
without the consent of the client, be divulged by the 
attorney. 35 Generally, the privilege applies only if 
(1) the asserted holder of the privilege is, or sought 


33. Ky.—Murphy v. Murphy, 65 S.W. 
165, 23 Ky.L. 1460. 

70 C.J. p 397 note 25. 

34. Pa.—Ehrhart v. Bear, 51 Pa.Su¬ 
per. 39. 

70 C.J. p 397 note 26. 

35. U.S.—Blankenship v. Rowntree, 

C. A.Okl., 219 F.2d 597—Himmel- 
farb v. U. S., C.A.Cal., 175 F.2d 
924, certiorari denied 70 S.Ct. 103, 
338 U.S. 860, 94 L.Ed. 527, and Or- 
mont v. U. S., 70 S.Ct. 103, 338 U. 
S. 860, 94 L.Ed. 527—Robinson v. 
U. S., C.C.A.Ky., 144 F.2d 392, cer¬ 
tiorari denied 65 S.Ct. 311, 323 U. 
S. 789, 89 L.Ed. 629, affirmed 65 S. 
Ct. 666, 324 U.S. 282, 89 L.Ed. 944, 
rehearing denied 65 S.Ct. 910, 324 
U.S. 889, 89 L.Ed. 1437, rehearing 
denied 65 S.Ct 1401, 325 U.S. 895, 
89 L.Ed. 2006, rehearing denied 66 
S.Ct. 86, 326 U.S. 807, 90 L.Ed. 491 
—Steiner v. U. S., C.C.A.La., 134 
F.2d 931, certiorari denied 63 S.Ct 
1439, 319 U.S. 774, 87 L.Ed. 1721- 
Modern Woodmen of America v. 
Watkins, C.C.A.Fla., 132 F.2d 352— 
Baldwin v. C. I. R„ C.C.A.9, 125 
F.2d 812, 141 A.L.R. 548. 

Gordon v. Robinson, D.C.Pa., 109 
F.Supp. 106, reversed on other 
grounds, C.A., 210 F.2d 192—Rosen¬ 
berg v. Carroll, D.C.N.Y., 99 F.Supp. 
629—U. S. v. United Shoe Machin¬ 
ery Corp., D.C.Mass., 89 F.Supp. 
357—Popovitch v. Kasperlik, D.C. 
Pa., 70 F.Supp. 376, motion refused 
76 F.Supp. 233. 

Wild v. Pay son, D.C.N.Y., 7 F.R. 

D. 495—E. W. Bliss Co. v. Cold 
Metal Process Co., D.C.Ohio, 1 F. 
R.D. 193. 

Ark.—Clemmons v. Clemmons, 128 S. 

W.2d 994, 198 Ark. 430. 

Cal.—Ex parte Ochse, 238 P.2d 561, 
38 C.2d 230—City & County of 
San Francisco v. Superior Court in 


and for City & County of San 
Francisco, 231 P.2d 26, 37 C.2d 227, 
25 A.L.R.2d 1418. 

People v. Kor, 277 P.2d 94, 129 
C.A.2d 436—People v. Boford, 256 
P.2d 334, 117 C.A.2d 576—Reyes 
v. Boyd, 34 P.2d 1058, 140 Cal.App. 
167. 

Conn.—Hurley v. Connecticut Co., 
172 A. 86, 118 Conn. 276. 

D.C.—U. S. v. Keeney, D.C., 111 F. 
Supp. 233, reversed on other 
grounds Keeney v. U. S., 218 F.2d 
843, 94 U.S.App.D.C. 366. 

Fla.—Keir v. State, 11 So.2d 886, 152 
Fla. 389. 

Ga.—McDaniel v. Richards, 13 S.E.2d 
710, 64 Ga.App. 612—Richards v. 
State, 192 S.E. 632, 56 GaApp. 377. 

Idaho.—In re Felton, 94 P.2d 166, 60 
Idaho 540. 

Ill.—In re Michal, 112 N.E.2d 603, 
415 Ill. 150. 

Smith v. Hefter, 17 N.E.2d 610, 
297 Ill.App. 642. 

Ind.—Fluty v. State, 71 N.E.2d 565, 
224 Ind. 652. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822. 

La.—Newsom v. Temple, App., 66 So. 
2d 357. 

Md.—Tillinghast v. Lamp, 176 A. 629, 
168 Md. 34. 

Mich.—Murphy v. Riggs, 213 N.W. 
110, 238 Mich. 151. 

Minn.—Schmitt v. Emery, 2 N.W.2d 
413, 211 Minn. 547, 139 A.L.R. 1242. 

Miss.—Smith v. Smith, 188 So. 305, 
185 Miss. 702. 

Mo.— Corpus Juris cited in State v. 
Flynn, 257 S.W.2d 69, 73, 363 

Mo. 1065. 

N.H.—Shelley v. Landry, 79 A~2d 
626, 97 N.H. 27. 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393. 

State v. Krich, 9 A.2d 803, 123 
N.J.Law 519—White v. State, Bd. 

782 


of Tax Appeals, 8 A.2d 819, 123 
N.J.Law 350. 

N.Y.—Myles E. Rieser Co. v. Loew’s 
Inc., 81 N.Y.S.2d 861, 194 Misc. 119 
—In re Cassola’s Estate, 47 N.Y.S. 
2d 90, 183 Misc. 66. 

In re Creekmore’s Estate, 139 
N.Y.S. 2d 434, reversed on other 
grounds 141 N.Y.S.2d 556, 286 App. 
Div. 857—Packer v. Rapoport, 88 
N.Y.S. 2d 118, reversed on other 
grounds 89 N.Y.S.2d 703, 275 App. 
Div. 820, and affirmed In re Pabst’s 
Will, 101 N.Y.S.2d 936, 277 App. 
Div. 1116, and affirmed 103 N.Y.S. 
127, 278 App.Div. 649. 

N.C.—Guy v. Avery County Bank, 

173 S.E. 600, 206 N.C. 322. 

N.D. —Corpus Juris cited in Shong 

v. Farmers’ & Merchants’ State 
Bank, Hutchinson, Minn., 70 N.W. 
2d 907, 922. 

Ohio.—In re Barnes' Estate, App., 108 
N.E.2d 101. 

Okl.— Corpus Juris cited in Tankers- 
ley Inv. Co. v. Tankersley Inv. 
Co., 210 P.2d 167, 175, 202 Okl. 
51—Jayne v. Bateman, 129 P.2d 
188, 191 Okl. 272—Raymer v. Corn- 
ley Lumber Co., 38 P.2d 8, 169 
Okl. 576. 

Pa.—Collins v. O’Donnell, Com. PI., 
18 Leh.L.J. 97. 

S.C.—Drayton v. Industrial Life & 
Health Ins. Co., 31 S.E.2d 148, 205 
S.C. 98—State v. Rook, 177 S.E. 143, 

174 S.C. 225. 

W.Va.—State v. Fisher, 27 S.E.2d 
581, 126 W.Va. 117. 

70 C.J. p 397 note 29. 

Competency of attorney to testify 
as to matters affecting his client 
generally see supra § 71. 

A formulation of the role by Wifif- 
more, quoted in a number of cases, 
is that “Where legal advice of any 
kind is sought from a professional 
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WITNESSES § 27b 


to become, a client; (2) the person to whom the 
communication was made is a member of the bar of 
a court, or his subordinate, and in connection with 
this communication is acting as a lawyer; (3) the 
communication relates to a fact of which the at¬ 
torney was informed by his client, without the 
presence of strangers, for the purpose of securing 
primarily either an opinion on law or legal services 
or assistance in some legal proceeding, and not for 
the purpose of committing a crime or tort; and (4) 
the privilege has been claimed, and not waived by 
the client. 36 

The privilege is of ancient origin, 37 and represents 
an exception to the general liability of every per¬ 
son to give testimony on all facts inquired of in a 
court of justice. 38 The doctrine is subject to stat¬ 


utory regulation and limitation, 33 but, except in so 
far as they have modified it, 46 the various statutory 
provisions promulgating the rule are merely declara¬ 
tory of the common-law rule on the subject. 41 The 
rule is not an arbitrary one, 42 or inviolate. 43 It 
is based on the ground of public policy, 44 and is es¬ 
sential to the proper administration of justice, 45 
being founded on the necessity, in the interest and 
administration of justice, of the aid of persons hav¬ 
ing knowledge of the law and skilled in its practice, 
which assistance can be safely and readily availed 
of only when free from the consequences or the 
apprehension of disclosure. 46 

The privilege in question is for the protection and 
benefit of the client, not of the attorney, 47 so that 
the client’s disclosures may not be used against him 


legal adviser in his capacity as such, 
the communications relating to that 
purpose, made in confidence by the 
client, are at his instance permanent¬ 
ly protected from disclosure by him¬ 
self or by the legal adviser, except 
the protection be waived.” 

U.S.—Prichard v. U. S., C.A.Ky., 181 
F.2d 326, 328, affirmed 70 S.Ct. 1029, 
339 TJ.S. 974, 94 L.Ed. 1380. 

Gordon v. Robinson, 109 F.Supp. 
106, reversed on other grounds, C. 
A., 210 F.2d 192—In re Turner, D. 
C.Ky., 51 F.Supp. 740. 

Tobacco and Allied Stock v. 
Transamerica Corp., D.C.Del., 16 F. 
R.D. 534, 536. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 N.W.2d 688, 700, 241 Minn. 
15, 44 A.L.R.2d 535. 

N.J.—In re Selser, 99 A.2d 313, 27 
N.J. Super. 257, reversed on other 
grounds 105 A.2d 395, 15 N.J. 393. 
Affirmative duty 

A lawyer owes affirmative duty to 
keep silence with respect to all con¬ 
fidences of his client until compelled 
by court ruling to disclose them in 
proper case. 

N.Y.—In re Williams* Estate, 39 N. 
Y.S.2d 741, 179 Misc. 805. 

36. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F.Supp. 
357. 

37. U.S.—Prichard v. U. S., C.A.Ky., 
181 F.2d 326, affirmed 70 S.Ct 1029, 
339 U.S. 974, 94 L.Ed. 1380. 

38. D.C.—Cafritz v. Koslow, 167 F. 
2d 749, 83 U.S.AppJD.C. 212. 

Privilege not absolute 

Since it results in the exclusion 
of evidence, doctrine of privileged 
communication between attorney and 
client runs counter to fundamental 
theory of judicial system that the 
fullest disclosure of the facts will 
best lead to truth and ultimately to 
triumph of justice, and hence the 
privilege is not absolute, but rather 
an exception to a more fundamental 
policy. 


N.J.—!In re Selser, 105 A.2d 395, 15 
N.J. 393. 

39. Ohio.—Spitzer v. Stillings, 142 N. 
E. 365, 109 Ohio St. 297. 

No constitutional guarantee 

Privilege of confidential communi¬ 
cations between attorney and client 
is a product of legislation without 
constitutional guarantee. 

U.S.—Magida on Behalf of Vulcan 
Detinning Co. v. Continental Can 
Co., D.C.N.Y., 12 F.R.D. 74. 

N.Y.—People ex rel. Vogelstein v. 
Warden of County Jail of New 
York County, 270 N.Y.S. 362, 150 
Misc. 714, affirmed 271 N.Y.S. 1059, 
242 App.Div. 611. 

40. N.Y.—In re Cunnion’s Will, 94 
N.E. 648, 201 N.Y. 123, Ann.Cas. 
1912A 834. 

70 C.J. p 399 note 31. 

41. Iowa.—Olsson v. Pierson, 25 N. 
W.2d 357, 237 Iowa 1342. 

N.Y.—Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778- 
In re Williams’ Estate, 39 N.Y.S. 
2d 741, 179 Misc. 805. 

Wash.—State v. Emmanuel, 259 P. 

2d 845, 42 Wash.2d 799. 

70 C.J. p 399 note 32. 

42. N.Y.—Le Long v. Siebrecht, 187 
N.Y.S. 150, 196 App.Div. 74. 

43. U.S.—Magida on Behalf of Vul¬ 
can Detinning Co. v. Continental 
Can Co., D.C.N.Y., 12 F.R.D. 74. 

No constitutional right 

In view of the fact that the attor¬ 
ney-client privilege originated in ju¬ 
dicial decisions without any support 
in either statute or constitution, the 
forcing of an attorney to testify con¬ 
cerning a statement to him by his 
client is not a violation of a con¬ 
stitutional right. 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393. 

44. U.S.—Magida on Behalf of Vul¬ 
can Detinning Co. v. Continental 
Can Co., D.C.N.Y., 12 F.R.D. 74. 

CaL—Paley v. Superior Court in and 
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for Los Angeles County, 290 P.2d 
617, 137 C.A.2d 450. 

Ill.—Wisconsin Lime & Cement Co. 
v. Hultman, 28 N.E.2d 801, 306 

Ul.App. 347. 

Mo.—Corpus Juris cited in State v. 
Flynn, 257 S.W.2d 69, 73, 363 Mo. 
1065. 

N.Y.—In re Williams’ Estate, 39 N.Y. 

S.2d 741, 179 Misc. 805. 

Tex.—Foster v. Buchele, Civ.App., 
213 S.W.2d 738, refused no reversi¬ 
ble error. 

70 C.J. p 399 note 34. 

Canon of ethics 

Restriction of the statute with re¬ 
spect to revelations of communica¬ 
tions between attorney and client is 
only an echo of the mandate of 
the canon of ethics in that regard. 
N.Y.—Application of Franklin Wash¬ 
ington Trust Co., 148 N.Y.S.2d 731, 
1 Misc.2d 697. 

45. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F. 
Supp. 357—U. S. v. Funk, D.C.Ky., 
84 F.Supp. 967. 

Fla.—Seaboard Air Line R. Co. v. 

Timmons, 61 So.2d 426. 

70 C.J. p 399 note 35. 

The ends of justice require that 
clients should be safe in confiding 
to their counsel the most secret facts 
and to receive advice in the light 
thereof without peril of publicity, 
and disclosures made to this end 
should be as sacred and inviolable as 
though the facts had remained in 
the knowledge of the client alone. 
Ohio.—Foley v. Poschke, 31 N.E.2d 
845, 137 Ohio St. 593. 

46. U.S.—Modem Woodmen of 
America v. Watkins, C.C.A.Fla., 132 
F.2d 352. 

70 C.J. p 399 note 36. 

47. U.S.—Prichard v. U. S., C.A.Ky., 
181 F.2d 326, affirmed 70 S.Ct. 1029, 
339 U.S. 974, 94 L.Ed. 1380—Bald¬ 
win v. C. I. R., C.C.A.9, 125 T.2 d 
812, 141 A.L.R. 548. 
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in controversies with third persons, 48 and so it is 
designed to secure the client’s confidence in the 
secrecy of his communication, 49 and to promote 
greater freedom of consultation between clients 
and their legal advisers, 50 its object being to secure 
freedom in communications between attorney and 
client in order that the former may act with full 
understanding of the matters in which he is em¬ 
ployed. 51 The existence of the privilege is not de¬ 
pendent on any affirmative objection or injunction 
of secrecy by the client, 52 nor is it essential that 
he should even know of the rule against disclosure. 53 
The statutory privilege applies to a client who is 
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alive but incompetent. 54 

Construction of rule . The rule must be construed 
with respect to the public policy supporting it.55 
The rule, within its limitations, is rigidly enforced 
as against attorneys in the interests of their 
clients, 56 and under no guise or subtlety should an 
evasion of the rule be permitted ; 57 but, as the rule 
tends to prevent a full disclosure of the truth, it 
should be strictly construed and limited to cases 
falling within the principle on which it is based, 68 
and, should extend no further than is absolutely 
necessary to enable the client to obtain professional 
advice with safety. 69 In order for the privilege to 


In re Bull, D.C.Nev., 123 F.Supp. 
389 

Wild v. Payson, D.C.N.Y., 7 F.R. 
D. 495. 

Ind.—Buuck v. Kruckeberg, 95 N.E. 2d 
304, 121 Ind.App. 362, 22 A.L.R.2d 
1145. 

La.—Corpus Juris cited in State v. 
Johns, 24 So.2d 462, 464, 209 La. 
244. 

N.J.—In re Selser, 99 A.2d 313, 27 
N.J.Super. 257, reversed on other 
grounds 105 A.2d 395, 15 N.J. 393. 
N.Y.—In re Williams’ Estate, 39 N. 

Y.S.2d 741, 179 Misc. 805. 

Ohio.—Yancy v. Erman, Com.Pl., 99 
N.E.2d 524. 

Or.—Bergsvik v. Bergsvik, 291 P.2d 
724, 205 Or. 670. 

70 C.J. p 399 note 37. 

Who may raise objection see infra § 
303. 

Confidence reposed by attorney 

Statute prohibiting an attorney 
from disclosing communications made 
to him in course of his professional 
employment protects the confidence 
reposed in the attorney and not the 
confidence reposed by attorney in cli¬ 
ent 

N.Y.—Mutual Life Ins. Co. of N. Y. 
v. The Tailored Woman, 86 N.Y.S. 
2d 524, 194 Misc. 192, modified on 
other grounds 88 N.Y.S.2d 890, 275 
App.Div. 759. 

48. Mass.—Phillips v. Chase, 87 N.E. 
755, 201 Mass. 444, 131 Am.S.R. 
406. 

49. Md.—Shawmut Mining Co. v. 
Padgett 104 A. 40, 132 Md. 397. 

Freedom of mind 

Attorney-client privilege is design¬ 
ed to secure objective freedom of 
mind for client in seeking legal ad¬ 
vice and it is not concerned with 
the freedom of mind of other per¬ 
sons or with attorney’s desire for se¬ 
crecy in his conduct of a client’s 
case. 

U.S.—Radio Corp. of America v. Rau- 
land Corp., D.C.I11., 18 F.R.D. 440. 

50. N.Y.—People ex rel. Vogelstein 
v. Warden of County Jail of New 
York County, 270 N.Y.S. 362, 150 


Misc. 714, 271 N.Y.S. 1059, 242 App. 
Div. 611. 

Ohio.—Spitzer v. Stillings, 142 N.E. 
365, 109 Ohio St. 297. 

51. U.S.—Prichard v. IT. S., C.A.Ky., 
181 F.2d 326, affirmed 70 S.Ct. 1029, 
339 U.S. 974, 94 L.Ed. 1380. 

Magi da on Behalf of Vulcan De- 
tinning Co. v. Continental Can Co., 
D.C.N.Y., 12 F.R.D. 74—Rediker v. 
Warfield, D.C.N.Y., 11 F.R.D. 125. 
Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, 
rehearing denied 268 P.2d 722, 42 C. 
2d 500—State v. Johns, 24 So.2d 
462, 209 La. 244. 

70 C.J. p 399 note 41. 

Other statement of rule 
Purpose of attorney-client priv¬ 
ilege is to insure full and complete 
revelation by a person to an attor¬ 
ney to the end that the client may 
be properly advised, represented, and 
in appropriate cases defended by the 
attorney, 

D.C.—Securities and Exchange Com¬ 
mission v. Harrison, D.C., 80 F. 
Supp. 226, appeal dismissed 184 F. 
2d 691, 87 U.S.App.D.C. 232, va¬ 
cated on other grounds 71 S.Ct 
290, 340 U.S. 908, 95 L.Ed. 656. 

52. N.J.—In re Selser, 99 A.2d 313, 
27 N.J.Super. 257, reversed on other 
grounds 105 A2d 395, 15 N.J. 393. 

Utah.—Anderson v. Thomas, 159 P. 

2d 142, 108 Utah 252. 

70 C.J. p 399 note 42. 

53. Me.—McLellan v. Longfellow, 32 
Me. 494, 54 Am.D. 599. 

54. Ohio.—Yancy v. Erman, Com.Pl., 
99 N.E.2d 524. 

55. Mo.—Ex parte Schneider, App., 
294 S.W. 736. 

56. Cal.—McKnew v. Superior Court 
of City and County of San Fran¬ 
cisco, 142 P.2d 1, 23 C.2d 58. 

N.C.—Guy v. Avery County Bank, 
173 S.E. 600, 206 N.C. 322. 

Okl.—Brown v. State, 132 P. 359, 9 
Okl.Cr. 382. 

Tex.—Foster v. Buchele, Civ.App., 
213 S.W.2d 738, refused no revers¬ 
ible error. 


Wash.—State v. Ingles, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingles v. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

Statutes broadly and liberally con¬ 
strued 

N.Y.—People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453. 

Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 
286 App.Div. 270. 

57. Mo.—Henry v. Buddecke, 81 Mo. 
App. 360. 

58. U.S.—Prichard v. U. S., C.A.Ky., 
181 F.2d 326, affirmed 70 S.Ct. 1029, 
339 U.S. 974, 94 L.Ed. 1380. 

U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357— 
U. S. v. Funk, D.C.Ky., 84 F.Supp. 
967. 

Cal.—City & County of San Francisco 
v. Superior Court in and for City 
& County of San Francisco, 231 
P.2d 26, 37 C.2d 227, 25 AL.R.2d 
1418. 

Paley v. Superior Court In and 
For Los Angeles County, 290 P.2d 
617, 137 C.A.2d 450. 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393. 

Stewart Equipment Co. v. Gallo, 
107 A.2d 527, 32 N.J.Super. 15. 

Tex.—Hurley v. McMillan, Civ.App., 
268 S.W.2d 229, refused no revers¬ 
ible error. 

70 C.J. p 400 note 47* 

59. U.S.—Prichard v. U. S., C.AJKy., 
181 F.2d 326, affirmed 70 S.Ct 1029, 
339 U.S. 974, 94 L.Ed. 1380. 

Wash.—State v. Ingles, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingles v. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

An essential condition of the priv¬ 
ilege under which attorney cannot 
disclose communications made to 
him in course of his professional em¬ 
ployment, is that the injury, that 
would inure to the attorney and 
client relation by disclosure of the 
communication, must he greater than 
the benefit thereby gained for the 
correct disposal of litigation. 
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apply, the resultant injury to the relation of attorney 
and client by the disclosure of the communications 
must be greater than the benefit thereby gained for 
the correct disposal of the litigation. 60 A privileged 
communication between attorney and client may, by 
certain subsequent events, become nonprivileged. 61 

Application of privilege to communications by 
client or by attorney . The attorney-client privilege 
extends both to a communication by a client to his 
attorney for professional advice or assistance and to 
a communication from the attorney to his client 
which reflects a privileged communication from the 
client, 62 so that professional advice given a client 
by his attorney is protected from disclosure, as dis¬ 
cussed infra § 283 j. However, it has been held that 
the privilege provides greater support for client- 
attorney confidences than for attorney-client con¬ 
fidences, and protection is primarily offered to con¬ 
fidences reposed in the attorney by the client. 63 
While a privileged reciprocity extends to the at¬ 
torney, protecting those acts of his which follow 
directly on the client’s confidences, 64 matters com¬ 
municated to the client by his attorney, and in¬ 
formation out of the client’s own knowledge trans¬ 
mitted to him by his attorney and having a direct 
bearing on the suit in issue are entitled to much less 
favored treatment. 65 

Privilege as applicable to testimony of client. The 
rule applies when the client is a witness as well as 
when the attorney is asked to testify. 66 So, the 
client cannot be compelled to testify as to what he 
communicated to his attorney in confidence, 67 or 
what was communicated to him by the attorney, 68 
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but he cannot avail himself of the privilege to shield 
himself from a disclosure of facts which are a 
legitimate subject of inquiry; 69 and, although there 
is authority to the contrary, 70 it has been held that 
where he becomes a witness, he may be asked on 
cross-examination whether he ever communicated to 
his attorney a fact to which he has testified. 71 In 
some jursidictions, however, it is not the privilege 
of the client to testify as to communications or ad¬ 
vice imparted to him by his attorney, but under stat¬ 
utory provisions existing therein the client is also 
prohibited from testifying thereon. 72 

b. Status and Character as Attorney of Person 
to Whom Communication Made 

(1) In general 

(2) Judge 

(3) Patent solicitor or expert 
(1) In General 

The privilege against disclosure of communications 
between attorney and client does not extend to confiden¬ 
tial disclosures to any agency other than those designated 
in the statute confirming the privilege, and, ordinarily, 
in order that communications may be privileged the per¬ 
son to whom they are made must actually be an attorney 
at law. 

As a general rule, the privilege against disclosure 
of communications between attorney and client does 
not extend to confidential disclosures to any agency 
other than those designated in the statute or included 
by necessary implication in such designation. 73 As 
a general rule, in the absence of a statute permitting 
one not an attorney to act as counsel in a case, 74 
in order that communications may be privileged the 


N.Y.—Mutual Life Ins. Co. of N. T. 
v. The Tailored Woman, 86 N.Y.S. 
2d 624, 194 Misc. 192, modified on 
other grounds 88 N.Y.S.2d 890, 275 
AppJDiv. 759. 

60. Ill.—Jackson v. Pillsbury, 44 N. 
EL2d 537, 380 Ill. 554. 

61. U.S.—U. S. v. Kelsey-Hayes 
Wheel Co., D.GMich., 15 F.R.D. 
461. 

62. U.S.—Leonia Amusement Corp. 
v. Loew's Inc., D.C.N.Y., 13 F.R.D. 
438. 

K.J .—Bussell v. Second Nat. Bank of 
Paterson, 55 A.2d 211, 136 N.J.L»aw 
270. 

63. U.S.—Magida on Behalf of Vul¬ 
can Detinning Co. v. Continental 
Can Co., D.C.N.Y., 12 F.R.D. 74. 

64. U.S.—Magida on Behalf of Vul¬ 
can Betinning Co. y. Continental 
Can Co., supra. 

65. U.S.—Magida on Behalf of Vul¬ 
can Betinning Co. v. Continental 
Can Co., supra. 

97 C. J.S.-60 


66. U.S.—In re Turner, D.C.Ky., 51 
F.Supp. 740. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 N.W.2d 688, 241 Minn. 15, 
44 A.L.R.2d 536. 

N.H.—Shelley v. Landry, 79 A.2d 626, 
97 N.H. 27. 

N.Y.—Myles E. Rieser Co. v. Loew's 
Inc., 81 N.Y.S.2d 861, 194 Misc. 119. 
N.B.—State y. Pusch, 46 N.W.2d 508, 
77 N.D. 860. 

Ohio.—Ex parte Martin, 47 N.E.2d 
388, 141 Ohio St. 87. 

Mastran Const. Co. y. Mahoning 
Exp. Co., App., 96 N.E.2d 30. 

The privilege extends to testimony 
of the client. 

N.Y.—Bolt & Co. y. Gilmore, 198 N, 
Y.S. 616, 120 Misc. 116. 

N.B.—Corpus Juris cited In State v. 
Pusch, 46 N.W.2d 508, 527, 77 N. 
B. 860. 

67. N.B.—Corpus Juris cited in 
State v. Pusch, 46 N.W.2d 508, 527, 
77 N.B. 860. 

70 C.J. p 404 note 6. 

68. N.B.—Corpus Juris cited In 
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State v. Pusch, 46 N.W.2d 508, 527, 
77 N.B. 860. 

70 C.J. p 404 note 7. 

69. N.Y.—Shafer v. Utica Mut. Ins. 
Co., 289 N.Y.S. 577, 248 App.Div. 
279. 

70 C.J. p 404 note 8, 

70. N.D.—Leistikow v. Zuelsdorf, 
122 N.W. 340, 18 N.D. 511. 

71. Minn.—State v. Tall, 45 N.W. 
449, 43 Minn. 273. 

Wash.—State v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingels v. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

72. Ga.—Braxley v. State, 86 S.E. 
425, 17 Ga.App. 196. 

73. N.Y.—Kent Jewelry Corp. v. 
Kiefer, 113 N.Y.S.2d 12, 202 Misc. 
778. 

74. N.H.—Bean v. Quimby, 5 N.H. 
94. 

70 C.J. p 400 note 50. 

Communication to prosecuting attor¬ 
ney see supra 8 265. 
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person to whom they are made must actually be an 
attorney at law, 75 although the communication may 
he made through his agent, as discussed infra sub¬ 
division c of this section. In some jurisdictions the 
mere fact that the person who made the communica¬ 
tion supposed the person to whom it was made to be 
an attorney is not sufficient to preclude a disclo¬ 
sure. 76 In other jurisdictions, confidential com¬ 
munications made in reliance on the supposed rela¬ 
tion of attorney and client, whether or not the party 
assuming to act as such is an attorney, are privi¬ 
leged. 77 A corporation’s resident counsel and his 
juniors receiving annual salaries and occupying of¬ 
fices in the corporation’s buildings, and being em¬ 
ployees rather than independent contractors, stand 
in the some position as outside counsel for the pur¬ 
poses of the attorney-client privilege. 78 

Practitioners before inferior courts . Where an at¬ 
torney whose license permits him to practice before 
justices of the peace only is consulted as to a pro¬ 
posed suit of which such justices have no jurisdic¬ 
tion, communications in the course of such con¬ 
sultation are privileged. 79 Also, communications 
made to one not admitted to the bar but who is 
a regular practitioner before justices of the peace, 
and whose aid and counsel are sought as an at¬ 
torney, are privileged. 80 

(2) Judge 

The general rule of privilege as to confidential com¬ 
munications between attorney and client applies to com¬ 
munications made to judges by those standing in a con¬ 
fidential relationship to them, although a judge who un¬ 


dertakes to give legal advice does not, in any technical 
sense, become the attorney of the person to Whom it is 
given. 

While a judge who undertakes to give legal ad¬ 
vice does not, in any technical sense, become the 
attorney of the person to whom it is given, 81 yet 
the general rule of privilege as to confidential com¬ 
munications between attorney and client applies to 
communications made to judges by those standing 
in a confidential relationship to them, 82 as, for ex¬ 
ample, communications arising out of the work in 
the consulting room of a surrogate between that 
judicial officer and his chief clerk or stenographer. 88 
There is not, however, any privilege as to com¬ 
munications made by a prisoner to the examining 
magistrate when brought before the justice for ex¬ 
amination, 84 even though he was not warned that 
any statements made by him might be used against 
him, 85 nor as to a communication made to a juvenile 
court judge by a boy before he became a ward of 
the court. 86 

Labor commissioner. A labor commissioner does 
not act in such a quasi-judicial capacity as to make 
communications made to him with respect to a 
strike privileged. 87 

(3) Patent Solicitor or Expert 

The attorney-client privilege does not extend to com¬ 
munications to a patent solicitor or agent who is not 
an attorney at law. 

A patent agent or solicitor of patents, who is not 
an attorney at law, is not privileged from testify¬ 
ing. 88 However, communications with a patent at- 


75. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F.Supp. 
357. 

Mo.—Burns v. Plaza Bank of Com¬ 
merce, App., 141 S.W.2d 209. 

N.Y.—Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778. 

70 C.J. p 400 note 61. 

76. Ala.—Hawes v. State, 7 So. 302, 
88 Ala. 37. 

70 C.J. p 400 note 52. 

77. Mich.—People v. Barker, 27 N.W. 
539, 60 Mich. 277. 

70 C.J. p 400 note 53. 

78. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F.Supp. 
357. 

79. Tenn.—English v. Ricks, 95 S.W. 
189, 117 Tenn. 73. 

70 C.J. p 400 note 55. 

80. Ohio.—Benedict v. State, 11 N.E. 
125, 44 Ohio St. 679. 

70 C.J. p 400 note 56. 

81. U.S.—U. S. v. Funk, D.C.Ky., 84 
F.Supp. 967. 

Mich.—People v. Pratt, 94 N.W. 752, 
133 Mich. 125, 67 L.R.A. 923. 


Investigation hy grand jury 

Where judge had called grand 
jury to investigate election frauds 
in county, attorney-client relationship 
could not arise between judge and 
one whose conduct was to be inves¬ 
tigated by grand jury, and commu¬ 
nications between them were not 
privileged. 

U.S.—Prichard v. U. S., C.A.Ky., 181 
F.2d 326, affirmed 70 S.Ct. 1029, 339 
U.S. 974, 94 L.Ed. 1380. 

Disqualification to try case 

One who seeks advice of judge of 
the court in which his case is to be 
tried, when it is apparent to him 
that the giving of such advice by the 
judge would disqualify him from sit¬ 
ting in the case, is not entitled to 
the privilege accorded to confiden¬ 
tial communications between attor¬ 
ney and client. 

U.S.—U. S. v. Funk, D.C.Ky., 84 F. 
Supp. 967. 

82. Mich.—People v. Pratt, 94 N.W. 

752, 133 Mich. 125, 67 L.R.A. 923. 
70 C.J. p 401 note 61. 
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83. N.Y.—In re Cohen’s Estate, 174 
N.Y.S. 427, 105 Misc. 724. 

70 C.J. p 401 note 62. 

84. Mich.—People v. Sharac, 176 N. 
W. 431, 209 Mich. 249. 

70 C.J. p 401 note 63. 

85. Mich.—People v. Sharac, supra. 

86. Colo.—Lindsey v. People, 181 P. 
531, 66 Colo. 343, 16 A.L.R. 768, er¬ 
ror dismissed 41 S.Ct. 321, 255 U. 
S. 560, 65 L.Ed. 785. 

87- N.H.—White Mt. Freezer Co. v. 
Murphy, 101 A. 357, 78 N.H. 398. 

88. N.Y.—Kent Jewelry Corp. v. Kie¬ 
fer, 113 N.Y.S.2d 12, 202 Misc. 778. 
70 C.J. p 401 note 67. 

Additional disclosures 

Any limited privilege against dis¬ 
closure of communications to a pat¬ 
ent agent cannot grow into an en¬ 
larged privilege by act of the prin¬ 
cipal through the means of addition¬ 
al disclosures, even though such dis¬ 
closures, if made to an attorney at 
law, would enjoy full privilege. 
N.Y.—Kent Jewelry Corp. v. Kiefer, 
supra. 
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tomey with respect to an application pending for 
a patent have been held privileged from inspec¬ 
tion ; 89 and the rules of privilege applicable to com¬ 
munications between attorney and client, or counsel 
and associate, have been held to govern communica¬ 
tions of a party to patent litigation or his counsel, 
with an expert in the art in question, employed 
by the party to manage the litigation in his behalf, 
or with such an expert employed as assistant to 
counsel, in so far as he acts as such assistant, and 
not as a witness. 90 

Notary . Instructions or communications to a 

notary are not privileged. 9 x 

c. Communications through Agents 

(1) In general 

(2) Communications to clerk or agent of 

attorney 

(3) Communications between attorney 

and agent or spouse of client 

(1) In General 

Communications between client and attorney by any 
form of agency employed or set in motion by the client 
is within the privilege. 
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As a general rule, a communication by a client 
to his attorney by any form of agency employed or 
set in motion by the client is within the privilege." 
Accordingly, communications to any person whose 
intervention is necessary to secure and facilitate the 
communication between attorney and client are priv¬ 
ileged, 93 as communications through an interpret¬ 
er, 94 a messenger, 95 or any other intermediary. 90 

(2) Communications to Clerk or Agent of 
Attorney 

Confidential communications by the client to a clerk 
or agent of his attorney, and communications by the 
attorney to his agent or associate, may be privileged. 

The attorney-client privilege extends to confiden¬ 
tial communications by the client to a clerk 97 or 
agent 98 of the attorney, and to communications by 
the attorney to his agent or associate." So, the 
confidential clerk, secretary, or stenographer of an 
attorney is incompetent to testify as to any matter 
concerning which he has acquired the information 
by virtue of his position, where the attorney em¬ 
ploying him would be incompetent. 1 Where medical 
advice is required to interpret a client’s condition 


Patent department 

Communications to and from per¬ 
sons in corporation’s patent depart¬ 
ment, except in so far as commu¬ 
nications were to or from corpora¬ 
tion’s outside counsel or its general 
counsel and his staff were not within 
attorney-client privilege where some 
of persons in patent department were 
mere patent solicitors and not mem¬ 
bers of bar, and other persons in de¬ 
partment, although members of some 
bar, were not members of bar of 
Massachusetts in which state the de¬ 
partment operated, and all persons in 
department functioned less as detail¬ 
ed legal advisers than as branch of 
enterprise founded on patents. 

U.S.—U. S. v. United Shoe Machin¬ 
ery Corp., D.C.Mass., 89 F.Supp. 
357. 

89. Can.—McKereher v. Vancouver- 
Iowa Shingle Co., Ltd., 4 Dom.L.R. 
231. 

90. U.S.—Lalance, etc., Mfg. Co. v. 
Haberman Mfg. Co., C.C.N.Y., 87 
F. 563. 

91. Puerto Rico.—Cano v. Robles, 32 
Puerto Rico 591. 

92. Cal.—City and County of San 
Francisco v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 231 P.2d 26, 37 C.2d 227, 25 
A.L.R.2d 1418. 

93. Mass.—Foster v. Hall, 12 Pick. 
89. 

94. Cal.— Corpus Juris cited in City 
& County of San. Francisco v. Su¬ 
perior Court in and for City & 


County of San Francisco, 231 P.2d 
26, 31, 37 C.2d 227, 25 A.L.R.2d 1418. 
70 C.J. p 401 note 73. 

95. Cal.—City & County of San 
Francisco v. Superior Court in and 
for City & County of San Fran¬ 
cisco, 231 P.2d 26, 37 C.2d 227, 25 
A.L.R.2d 1418. 

96. Ala.—Hawes v. State, 7 So. 302, 
88 Ala. 37. 

Cal.—Corpus Juris cited in City and 
County of San Francisco v. Superi¬ 
or Court in and for City and Coun¬ 
ty of San Francisco, 231 P.2d 26, 31, 
37 C.2d 227, 25 A.L.R.2d 1418. 

97. Ga.—Taylor v. Taylor, 177 S.E. 
582, 179 Ga. 691. 

70 C.J. p 401 note 75. 

Communications in presence of clerk 
or amanuensis of attorney see in¬ 
fra § 290. 

98. Ala.—Hawes v. State, 7 So. 302, 
88 Ala. 37. 

70 C.J. p 401 note 76. 

Investigators 

Statements made by a defendant to 
investigators to be communicated to 
defendant’s attorney were privileged 
as to defendant and inadmissible 
against him. 

Ohio.—In re Heile, 29 N.E.2d 175, 65 
Ohio App. 45. 

99. Accountant 

If accountant engaged by attor¬ 
ney obtained data through volun¬ 
tary and indirect disclosures by the 
attorney of matters received in con¬ 
fidence from his clients, admission in 
evidence of what was disclosed would 
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violate privilege as would attorney’s 
voluntary disclosures on the stand. 

U.S.—Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 US. 860, 94 L.Ed. 527, 
and Ormont v. U. S., 70 S.Ct. 103, 
338 U.S. 860, 94 U.Ed. 527. 

I. Ga.—Taylor v. Taylor, 177 S.E. 

582, 179 Ga. 691. 

Purpose of statutes 

Some statutes specifically extend 
the client's privilege to preclude ex¬ 
amination of an attorney’s secretary, 
stenographer, or clerk with respect 
to information of communications be¬ 
tween attorney and client acquired 
in such capacities, to rule out the 
possibility of their coming within 
the general rule that the privilege 
does not preclude the examination of 
third persons who overhear, or oth¬ 
erwise have knowledge of, a com¬ 
munication between a client and his 
attorney. 

Cal.—City & County of San Fran¬ 
cisco v. Superior Court in and for 
City & County of San Francisco, 
231 P.2d 2$, 37 C.2d 227, 25 A.L.R. 
2d 1418. 

Presence of adverse party 
In suit to cancel bill of sale to 
wife of plaintiff's brother of proper¬ 
ty conveyed to plaintiff by brother, 
secretary of attorney who represent¬ 
ed brother in preparing bill of sale 
to plaintiff held incompetent to tes¬ 
tify that conveyance to plaintiff was 
sham, notwithstanding plaintiff was 
present when bill to plaintiff was pre¬ 
pared. 
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to his attorney, the information discovered on a 
private examination of the client by a physician 
employed by the attorney falls within the scope of 
the rule protecting* communications between attorney 
and client 2 On the other hand, no privilege arises 
from the mere fact that the recipient of a com¬ 
munication was in fact the confidential clerk of an 
attorney, where the communication was not made to 
him in that capacity with a view to its transmission 
to the attorney, 2 and, where communications are 
learned in the attorney's office by persons working 
there, they are not privileged unless such persons 
are acting as agents or clerks for the attorney in the 
transaction. 4 

(3) Communications between Attorney and 
Agent or Spouse of Client 

Confidential communications by an agent to his prin¬ 
cipal's attorney may be privileged so that the agent as 
well as the attorney may be barred from testifying; and 
the attorney-client privilege may extend to communica¬ 
tions between the attorney and the wife of the client. 

The attorney-client privilege extends to confiden¬ 
tial communications by an agent to his principal’s 
attorney, 6 and prevents the agent as well as the at¬ 
torney from testifying. 6 It covers communications 
made by an officer or agent of a corporation to the 
attorney for the corporation, 7 but it does not extend 
to communications after the agent is no longer ac¬ 
tive as the agent of the principal and when the 
principal, suspecting the agent of wrongdoing, is 
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acting in hostility to him. 8 Under a statute provid¬ 
ing that an attorney or counselor at law shall not be 
allowed to disclose a communication made by his 
client to him or his advice given thereon in the 
course of his professional employment, in a dis¬ 
covery proceeding to compel an officer of a plaintiff 
corporation to disclose reports on the strength of 
which the complaint was made, verified, and the 
action begun, the officer of the corporation need not 
testify as to any conversations or reports between 
plaintiff’s officers or agents and plaintiff’s attorneys. 9 

Communications between attorney and spouse of 
client. The privilege has been held to extend to 
communications between the attorney and the wife 
of the client. 10 However, a letter written to the 
attorney by the husband of the client is a com¬ 
munication of a third person and not privileged 
in the absence of a showing that the husband was 
the agent of the wife for the purpose of writing the 
letter. 11 

d. Communications between Attorney and Third 
Person 

Whether or not communications between an attorney 
and a third person are privileged depends on the circum¬ 
stances of the particular case, but ordinarily such com¬ 
munications are not privileged, although they may relate 
to the client's business. 

Ordinarily, a communication between an attorney 
and a person other than his client, or an agent of 
his client, is not privileged, although it may relate 


Ga.—Taylor v. Taylor, 177 S.E. 582, 
179 Ga. 691. 

2. Cal.—Ex parte Ochse, 238 P.2d 
561, 38 C.2d 230. 

Purpose of examination. 

Where physician, as agent of at¬ 
torneys, examined injured party for 
sole purpose of aiding injured par¬ 
ty’s attorneys in preparation of law¬ 
suit and not for purposes of advis¬ 
ing or treating client, information 
obtained by physician with respect 
to client's condition and divulged 
to client’s attorney was privileged. 
Cal.—City & County of San Francisco 
v. Superior Court In and for City 
& County of San Francisco, 231 
P.2d 26, 37 C.2d 227, 25 A.L.R.2d 
1418. 

3. Ala.—Hawes v. State, 7 So. 302, 
88 Ala. 37. 

4. R.I.—Wartell v. Novograd, 137 A. 
776, 48 R.I. 296, 53 A.L.R. 365. 

70 C.J. p 402 note 79. 

5. Cal.—City & County of San Fran¬ 
cisco v. Superior Court in and for 
City & County of San Francisco, 
231 F.2d 26, 37 C.2d 227, 25 A.L.R. 
2d 1418. 

Minn.—Schmitt v. Emery, 2 N.W.2d 
413, 211 Minn. 547, 139 A.L.R. 1242. 


Ohio.—In re Heile, 29 N.E.2d 175, 
65 Ohio App. 45. 

70 C.J. p 402 note 80. 

Manner of transmission. 

Attorney-client privilege extends to 
communications prepared by agent or 
employee whether it is transmitted 
directly to attorney by client or by 
his agent or employee. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 N.W.2d 688, 241 Minn. 15, 
44 A.L.R.2d 635. 

Mo.—State ex rel. Terminal R. Ass’n 
of St. Louis v. Flynn, 257 S.W.2d 
69, 363 Mo. 1065. 

6. N.J.—State v. Loponio, 88 A. 1045, 
85 N.J.Law 357, 49 L.R.A.,N.S., 
1017. 

Ohio.—In re Heile, 29 N.E,2d 175, 65 
Ohio App. 45. 

Document prepared by agent 

Where a document is prepared by 
an agent or employee by direction 
of the employer for the purpose of 
obtaining the advice of an attorney 
or for use in prospective or pending 
litigation, the document is in effect 
a communication between attorney 
and client and the agent or employee 
as well as the attorney is prohib¬ 
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ited from testifying with resepect 
thereto without the client’s consent 
Minn.—Schmitt v. Emery, 2 1ST.W.2d 
413, 211 Minn. 547, 139 A.L.R. 1242. 

7. N.J.—Stewart Equipment Co. v. 
Gallo, 107 A.2d 527, 32 N.J.Super. 
15. 

Statement obtained by claim agent 

A statement obtained from corpo¬ 
ration’s employee by its claim agent 
on the advice and direction of Its at¬ 
torneys in anticipation of litigation 
that might result from automobile 
accident and delivered by claim agent 
to attorneys for such use was a 
“privileged communication.” between 
attorney and client. 

Minn.—Schmitt v. Emery, 2 N*.W.2d 
413, 211 Minn. 547, 139 A.L.R. 1242. 

8. TJ.S.—Becher v. U. S. f C.C.A.N.Y. 
5 F.2d 45. 

70 C.J. p 402 note 83. 

9. WIs.—Horlick Malted Milk Co. v. 
Speigel, 144 N.W. 272, 155 Wis. 201. 

10. Mo.—State v. Bell, 111 S.W. 24, 
212 Mo. 111. 

70 C.J. p 402 note 85. 

11. N.Y.—Le Long v. Siebrecht, 187 
N.Y.S. 150, 196 App.Liv. 74. 

70 C.J. p 402 note 86. 
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to the client's business, 12 and although the person 
making the statement may be a witness for the 
client. 13 However, in a given case, whether or not 
communications between an attorney and a third 
person are privileged depends on the circumstances 
thereof. 14 Thus, communications received by an at¬ 
torney as counsel for his client from his client's op¬ 
ponent which he transmits to his client are not 
privileged, 15 nor are communications between an at¬ 
torney and a person not his client, while conducting 
a business matter with such person for his client, 
whether or not he is acting professionally at the 
time. 16 In jurisdictions wherein it is provided by 
statute that an attorney at law shall not disclose a 
communication made to him by his client during the 
existence of that relationship or disclose any other 
fact which came to the knowledge of such attorney 
by reason of such relationship, it is not required that 
the information or communication shall come from 
the client, 17 the privilege extending to communica¬ 
tions between the attorney and a witness or friend 
who acted with the attorney for his client. 18 

Communications between attorney for insurance 
company and policyholder . The reports of an oc¬ 
currence coming to a casualty company's attorney 
from a policyholder who reports the occurrence be¬ 
cause he expects an action or claim against him 
thereon are privileged; 19 and where the agent of 
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an insurer obtains a written statement from the in¬ 
sured with respect to the facts surrounding an ac¬ 
cident, which statement is delivered to counsel for 
the insurer for use in prospective litigation, the 
doc um ent is privileged as a communication between 
attorney and client. 2 ® However, communications 
between an employer and the attorney for a lia¬ 
bility company which disclaims liability and refuses 
to represent the employer in defending a claim by 
an injured employee are not privileged. 21 

e. Co mmuni cations between. Attorneys 

Communications and consultations between two or 
more attorneys representing the same party, with respect 
to the rights and liabilities of such party, are privileged. 

Where two or more attorneys represent the same 
party, communications and consultations between 
them with respect to the rights, liabilities, etc., of 
such party are privileged. 22 Correspondence or 
communications between the individual members of 
a firm of attorneys 23 or between legal advisers 
representing the same parties 24 stand on the same 
footing as communications between attorney and 
client and need not be produced at the instance of a 
third person; but this rule is inapplicable to com¬ 
munications between the attorneys of opposite par¬ 
ties. 25 


12. U.S.—Mills Music, Inc. v. Crom¬ 
well Music, Inc., D.C.N.Y., 14 F. 
R.D. 411. 

Ala.—Corpus Juris cited in Stanley 
v. Sawyer, 187 So. 425, 428, 237 Ala. 
515. 

Cal.—Lockhart v. Lockhart, 31 P.2d 
452, 137 C.A. 713. 

Mass.—Commonwealth v. Noxon, 66 
N.K2d 814, 319 Mass. 495. 

70 C.J. p 403 note 90. 

Statements of third parties 
Mere fact that statements of third 
parties have been taken by attorney 
does not of itself give rise to privi¬ 
lege accorded to communications be¬ 
tween attorney and client. 

U.S.—Hickman v. Taylor, D.C.Pa., 4 
F.R.D. 479, reversed on other 
grounds, C.C.A., 153 F.2d 212, af¬ 
firmed 67 S.Ct 385, 329 U.S. 495, 
91 L.Ed. 451. 

Sepresentatives of bank 

Conversations and communications 
between counsel for a corporation, 
■and representatives of bank were not 
privileged under federal rules and 
New York Civil Practice Act prohib¬ 
iting disclosure by an attorney of 
■communications made by his client, 
•even though counsel in such conver¬ 
sations and communications may 
have referred to and discussed mat¬ 
ters and information received from 


their client, since attorney-client re¬ 
lationship did not exist between 
counsel and bank. 

U.S.—Rediker v. Warfield, D.C.N.Y., 
11 F.R.D. 125. 

13. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct 385, 329 U.S. 495, 91 L.Ed. 
451. 

Mills Music, Inc. v. Cromwell 
Music, Inc., D.C.N.Y., 14 F.R.D. 
411. 

N.J.—Schwartz v. Public Service Co¬ 
ordinated Transport Co., 64 A.2d 
477. 

70 C.J. p 403 note 91. 

14. Ill.—Jackson v. Pillsbury, 44 N. 
E.2d 537, 380 Ill. 554—Dickerson v. 
Dickerson, 153 N.E. 740, 322 Ill. 
492. 

15. D.C.—Tutson v. Holland, 50 F.2d 
338, 60 App.D.C. 188, certiorari de¬ 
nied 52 S.Ct 21, 28 4 U.S. 632, 76 L. 
Ed. 538. 

16. Wis.—Herman v. Schlesinger, 90 
N.W. 460, 114 Wis. 382, 91 Am.S.R. 
922. 

17. Tex.—Hernandez v. State, 18 
Tex.App. 134, 51 Am.R. 295. 

18. Tex.—Rosebud v. State, 98 S.W. 
858, 50 Tex.Cr. 475. 

Hernandez v. State, 18 Tex.App. 
134, 51 Am.R. 295. 
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19. Fla.—Vann v. State, 85 So.2d 
133. 

N.Y.—Neugass v. Terminal Cab Cor¬ 
poration, 249 N.Y.S. 631, 139 Misc. 
699. 

Ohio.—In re Klemann, 5 N.E.2d 492, 
132 Ohio St 187, 108 A.L.R. 505. 

Necessity of existence of relationship 
of attorney and client to render 
communication to insurer's attor¬ 
ney privileged see infra § 277. 

Communications in preparation for 
pending or prospective litigation 
see infra § 289. 

20. Ohio.—Travelers Indem. Co. v. 
Cochrane, 98 N.E.2d 840, 155 Ohio 
St. 305. 

21. Ga.—Dixie Mfg. Co. v. Ricks, 
112 S.E. 370, 153 Ga. 364. 

22. Idaho.—Corpus Juris quoted in 
In re Felton, 94 P.2d 166, 169, 60 
Idaho 540. 

70 C.J. p 403 note 98. 

23. Eng.—Mostyn v. West Mostyn 
Coal, etc., Co., 34 L.T.Rep.,N.S., 
531. 

24. Eng.—Macfarlan v. Rolt, L.R. 
14 Eg. 580. 

70 C.J. p 403 note 1. 

25. U.S.—E. W. Bliss Co. v. Cold 
Metal Process Co., D.C.Ohio, 1 F.R. 
D. 193. 

70 C.J. p 403 note 2. 
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§ 277. Existence o£ Relation 

Every communication to a person who Is an attorney 
is not necessarily privileged, but for the rule of privilege 
to apply, the relationship of attorney and client must ac¬ 
tually exist between the parties at the time when the 
communication is made or the information acquired. 

The mere fact that a person is an attorney does 
not make every communication to him privileged. 26 
In order that the rule of privilege may apply, the 
relation of attorney and client must actually exist 
between the parties at the time when the com¬ 
munication is made or the information acquired, 27 
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or at least the party making the communication 
must have believed that such relation existed. 2 * If 
the supposed client does not recognize the lawyer 
as his attorney the communication is not privi¬ 
leged. 29 It is not requisite, to give the rule op¬ 
eration, that there should be any particular form of 
application or engagement; 30 nor is it necessary 
that the attorney should have been retained gen¬ 
erally in the matter as to which advice was sought, 31 
but the relation of attorney and client must exist 
as to the subject matter of the communication, or 
else the communication will not be privileged. 32 


26. U.S.—Modern Woodmen of 
America v. Watkins, C.C.A.Fla., 
132 F.2d 352. 

Iowa.—Benson v. Custer, 17 N.W.2d 
889, 236 Iowa 345. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

N.Y—Myles E. Rieser Co. v. Loew's 
Inc., 81 N.Y.S.2d 861, 194 Misc. 
119. 

Wis.—Steiger v. Phipps, 278 N.W. 

404, 228 Wis. 1. 

70 C.J. p 404 note 13. 

27. U.S.—:La Moore v. U. S. f C.A. 
Alaska, 180 F.2d 49—Steiner v. U. 
S., C.C.A.La., 134 F.2d 931, certio¬ 
rari denied 63 S.Ct. 1439, 319 U.S. 
774, 87 L.Ed. 1721—Bolling v. U. 
S., C.C.A.Tex., 76 F.2d 390. 

U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357— 
U. S. v. Funk, D.C.Ky., 84 F.Supp. 
967. 

Rediker v. Warfield, D.C.N.Y., 11 
F.R.I>. 125. 

Colo.—Jones v. Sturgis, 199 P.2d 645, 
118 Colo. 579. 

Fla.—Corpus Juris cited in Damico 
v. State, 16 So.2d 43, 153 Fla. 850 
—Corpus Juris cited in Keir v. 
State, 11 So.2d 886, 888, 152 Fla 
389. 

Ga.—Yarbrough v. Yarbrough, 43 S. 

E.2d 329, 202 Ga 391. 

Ill.—In re Busse's Estate, 75 N.E.2d 
36, 332 Ill.App. 258. 

Ind.—In re Collinson's Estate, App., 
93 N.E.2d 207, affirmed 108 N.E.2d 
700, 231 Ind. 605. 

Iowa.—State v. Kirkpatrick, 263 N. 

W. 52, 220 Iowa 974. 

Mo.—State ex rel. Headrick v. Bailey, 
278 S.W.2d 737. 

Bussen v. Del Commune, 199 S. 
W.2d 13, 239 Mo.App. 859. 

N.J.—In re Stein, 62 A.2d 801, 1 N.J. 
228. 

In re Selser, 99 A.2d 313, 27 N.J. 
Super. 257, reversed on other 
grounds 105 A.2d 395, 15 N.J. 393. 
N.Y.—Application of Ryan, 120 N.Y. 
S.2d 110, 281 AppJDiv. 953, 954, ap¬ 
peal dismissed 114 N.E.2d 183, 306 
N.Y. 11. 

Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778— 
Cote v. Knickerbocker Ice Co., 290 
N.Y.S. 483, 160 Misc. 6^8—In re 


Morrell's Estate, 277 N.Y.S. 262, 
154 Misc. 356. 

N.C.—State v. Davenport, 42 S.E.2d 
686, 227 N.C. 475. 

N.D.—Shong v. Farmers’ & Mer¬ 
chants' State Bank, Hutchinson, 
Minn., 70 N.W.2d 907—Stormon v. 
Weiss, 65 N.W.2d 475. 

Okl.—Henson v. State, 261 P.2d 916, 
97 Okl.Cr. 240. 

Tenn.—Vance v. State, 230 S.W.2d 
987, 190 Tenn. 521, certiorari de¬ 
nied 70 S.Ct. 1010, 339 U.S. 988, 
94 L.Ed. 1389. 

70 C.J. p 404 note 14. 

Agents of different corporations 

Attorney-client privilege does not 
extend to communications between 
directors, officers, or agents of dif¬ 
ferent corporations, or to negotia¬ 
tions between such corporations 
which are conducted by men who 
happen to be members of the bar. 
U.S.—Radio Corp. of America v. Rau- 
land Corp., D.C.IU., 18 F.R.D. 440. 

Insurer 

(1) Statement of version of auto¬ 
mobile accident would not be privi¬ 
leged against disclosure if relation 
between person delivering statement 
and recipient was merely that of in¬ 
sured and insurer. 

N.Y,—Cote v. Knickerbocker Ice Co., 
290 N.Y.S. 483, 160 Misc. 658. 

(2) Testimony of attorney for mo¬ 
torist's liability insurance carrier 
with respect to statement obtained 
from motorist at hospital in presence 
of stenographer and motorist’s step¬ 
son was not inadmissible on ground 
of existence of attorney-client privi¬ 
lege in absence of any showing that 
motorist was the attorney’s client. 
U.S.—Gordon v. Robinson, C.A.Pa., 

210 F.2d 192. 

(3) On the other hand, in prosecu¬ 
tion for conspiracy to defraud insur¬ 
ance company by bringing fraudu¬ 
lent suit on automobile liability pol¬ 
icy, testimony of attorney furnished 
by insurer to defend the suit and of 
attorney's secretary, concerning in¬ 
sured’s communications in interview 
made in preparation for trial, was in¬ 
admissible as comprising "confiden¬ 
tial communications." 
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N.J.—State v. Krich, 9 A.2d 803, 123 
N.J.Law 519. 

(4) Communications between at¬ 
torney for insurance company and 
policyholder generally see supra l 
276 d. 

Co-counsel 

In proceedings wherein it was- 
charged that an attorney conspired 
with a client to present false testi¬ 
mony in action on promissory notes* 
testimony of co-counsel, who assist¬ 
ed accused attorney in action, as to 
conversation with accused concern¬ 
ing subject matter of litigation, was 
inadmissible as being privileged. 
Idaho.—In re Felton, 94 P.2d 166, 60 
Idaho 540. 

28. U.S.—Smale v. U. S., C.C.A.U1., 3 
F.2d 101, certiorari denied 45 S.Ct. 
462, 267 U.S. 602, 69 L.Ed. 808. 

70 C.J. p 405 note 15. 

29. McL—Shawmut Mining Co. v. 
Padgett, 104 A. 40, 132 Md. 397. 

Okl.—Hens on v. State, 261 P.2d 916,. 
97 Okl.Cr. 240. 

30. Tenn.—Lockhard v. Brodie, t 
Tenn.Ch. 384. 

Wis.—Orton v. McCord, 33 Wis. 205. 

■Voluntary employment of attorney 
is not essential to render the confi¬ 
dential communications between at¬ 
torney and client "privileged." 

Okl.—Jayne v. Bateman, 129 P.2<L 
188, 191 Okl. 272. 

Public officials 

In action against state auditor in¬ 
dividually for damages for improper¬ 
ly discharging plaintiff from his clas¬ 
sified civil service position, letters, 
from attorney general to the state- 
auditor relating to subject of appeal¬ 
ing decision of court of appeals in 
mandamus action brought by plaintiff 
against the state auditor were inad¬ 
missible, since they were "confiden¬ 
tial communications" between attor¬ 
ney and client, even though both at¬ 
torney and client were public offi^ 
cials. 

Ohio.—Rowley v. Ferguson, App., 48- 
N.E.2d 243. 

31. Vt.—Earle v. Grout, 46 Vt. 113. 

32. N.Y.—In re Morrell's Estate, 277: 
N.Y.S. 262, 154 Misc. 356. 
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Where the relationship exists between the at¬ 
torney and the client acting in a representative ca¬ 
pacity the privilege does not protect the client in 
his individual capacity. 33 There is no privilege as 
to a communication by one party to his adversary’s 
attorney, 34 or the attorney of another person, 35 or 
as to a communication between a defendant in a 
criminal case and his attorney and the attorney of 
a codefendant where each defendant is represented 
by separate counsel and they do not make a com¬ 
mon defense. 36 Neither does it apply to a letter 
written by a beneficiary under a will to a testamen¬ 
tary trustee where there is no evidence of any at¬ 
torney-client relationship, 37 nor does it prevent 
an attorney who did not occupy the relation of 
attorney to a party, from testifying concerning a 
conversation by such party occurring in another case 
in a court room in the presence of the court and 
others. 38 

Nominal party . A communication by a nominal 
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party to a suit who has no real interest in it or 
control over it is not privileged. 39 

Payment of retainer or fee. Where an attorney 
is consulted and acting professionally it is not neces¬ 
sary, in order to render communications to him 
privileged, that he should require or be paid a 
regular retainer, 40 or should charge or receive any 
fee for his advice or services. 41 The fact that no 
compensation was paid to, or expected by, the at¬ 
torney may, however, tend to refute a claim that the 
relation of attorney and client existed. 42 

§ 278. - Communication before Employ¬ 

ment 

Communications to a person who Is an attorney and 
who at the time of the communications stands in no pro¬ 
fessional relation to the person making the statements do 
not become privileged by reason of the subsequent em¬ 
ployment of the attorney in the matter to which the 
statements relate; but communications to an attorney 


Wis.—Grosberg v. Grosberg, 68 N.W. 

2d 725, 269 Wis. 165. 

70 C.J. p 405 note 19. 

.Necessity that communication relate 
to subject matter of employment 
see infra § 283 c. 

33. Wis.—In re Hoehl’s Estate, 193 
N.W. 514, 181 Wis. 190. 

70 C.J. p 405 note 20. 

.34. U.S.—E. W. Bliss Co. v. Cold 
Metal Process Co., D.C.Ohio, 1 F.R. 
D. 193. 

Bel.—Nye Odorless Incinerator Cor¬ 
poration v. Felton, 162 A. 504, 5 W. 
W.Harr. 236. 

70 C.J. p 405 note 21. 

Scope of employment 

Where mother of child testified in 
paternity suit that at conference 
with defendant and his attorney, de¬ 
fendant's attorney had handed her a 
prenuptial agreement to be submit¬ 
ted to her attorney, although defend¬ 
ant denied that any such agreement 
had been authorized hy him or drawn 
by his attorney, questions asked 
'mother's attorney as to conversation 
with defendant’s attorney concerning 
.agreement were not objectionable as 
-calling for privileged testimony, 
since any statements made to moth¬ 
er’s attorney by defendant’s attorney 
in the course and scope of his em¬ 
ployment were statements of defend¬ 
ant. 

Cal.—Dastagir v. Dastagir, 241 P.2d 
656, 109 C.A.2d 809. 

Xn murder prosecution, counsel for 
deceased was not an incompetent wit¬ 
ness to testify concerning conversa¬ 
tions had with accused prior to the 
homicide, wherein counsel for de¬ 
ceased attempted to settle differences 
••existing between deceased and ac¬ 


cused, no confidential relationship of 
attorney and client existing between 
such counsel and accused. 

Okl.—Henson v. State, 261 P.2d 916, 
97 Okl.Cr. 240. 

35. N.Y.—People v. Freeman, 118 N. 
Y.S. 199, 133 App.Div. 630, 23 N.Y. 
Cr. 564, reversed on other grounds 

96 N.E. 413, 203 N.Y. 267. 

Okl.—Henson v. State, 261 P.2d 916, 

97 Okl.Cr. 240. 

Attorney for estate 

In suit to establish parol trust in 
stock transferred to son prior to fa¬ 
ther’s death, communications made 
by son to attorney for father’s es¬ 
tate of which son was administrator 
were not privileged. 

Ky.—Hecht’s Adm'r v. Hecht, 114 S. 
W.2d 499, 272 Ky. 400. 

36. Vt.—State v. Hodgdon, 94 A. 
301, 89 Vt. 148. 

37. Mich.—Steketee v. Newkirk, 138 
N.W. 1034, 173 Mich. 222. 

38. Iowa.— Ayres v. Nopoulos, 216 
N.W. 258, 204 Iowa 881. 

38. Iowa.—Sutcliffe v. pence, 137 N. 

W. 1026, 150 Iowa 643. 

Vt.—Allen, Adams & Co. v. Harrison, 
30 Vt 219, 73 Am.D. 302. 

40. U.S.—Robinson v. U. S., C.C.A. 
Ky., 144 F.2d 392, certiorari denied 
65 S.Ct. 311, 323 U.S. 789, 89 L.Ed. 
629, affirmed 65 S.Ct. 666, 324 U.S. 
282, 89 L.Ed. 944, rehearing denied 
65 S.Ct. 910, 324 U.S. 889, 89 L.Ed. 
1437, rehearing denied 65 S.Ct. 1401, 
325 U.S. 895, 89 L.Ed. 2006, rehear¬ 
ing denied 66 S.Ct. 86, 326 U.S. 
807, 90 L.Ed. 491. 

N.D.—Corpus Juris quoted in Shong 
v. Farmers’ & Merchants’ State 
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Bank, Hutchinson, Minn., 70 N.W. 
2d 907, 922. 

! 70 C.J. p 407 note 34. 

41. U.S.—Robinson v. U. S., C.C.A. 
Ky., 144 F.2d 392, certiorari denied 
65 S.Ct. 311, 323 U.S. 789, 89 L.Ed. 
629, affirmed 65 S.Ct 666, 324 U.S. 
282, 89 L.Ed. 944, rehearing denied 
65 S.Ct. 910, 324 U.S. 889, 89 L.Ed. 
1437, re hearing denied 65 S.Ct. 
1401, 325 U.S. 895, 89 L.Ed. 2006, 
rehearing denied 66 S.Ct. 86, 326 
U.S. 807, 90 L.Ed. 491. 

Petition of Sawyer, D.C.Wis., 129 
F.Supp. 687, affirmed, C.A., 229 F.2d 
805—U. S. v. Funk, D.C.Ky., 84 F. 
Supp. 967. 

Miss.—Russell v. State, 189 So. 90, 
185 Miss. 464. 

Mo.—Ex parte Schneider, App., 294 
S.W. 736. 

N.D.—Corpus Juris quoted in Shong 
v. Farmers’ & Merchants’ State 
Bank, Hutchinson, Minn., 70 N.W. 
2d 907, 922. 

Tex.—Anderson v. State, 26'6 S.W. 
159, 98 Tex.Cr. 449. 

W.Va.—Hodge v. Garten, 182 S.E. 

582, 116 W.Va. 564. 

70 C.J. p 407 note 35. 

General advice 

Communication to attorney by one 
to whom he had previously given ad¬ 
vice concerning subject matter of 
communication and to whom he was 
giving advice generally about legal 
phases of business during period of 
time within which communication 
was made is privileged, notwith¬ 
standing lack of charge or payment 
for services rendered. 

W.Va.—Hodge v. Garten, supra. 

42. Vt.—Thompson v. Kilborne, 28 
Vt. 750, 67 Am.D. 742. 

70 C.J. p 407 note 36. 
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with a view to his employment are privileged even though 
no actual employment of the attorney as such follows. 

Where at the time statements are made to an at¬ 
torney, he stands in no professional relation to the 
person by whom such statements are made, the 
statements do not become privileged because such 
person subsequently employs the attorney in the 
matter to which the statements relate. 43 

Communications with view to employment . 
Where a person consults an attorney with a view to 
employing him professionally, any information ac¬ 
quired by the attorney in the course of interviews 
or negotiations looking toward such employment 
is privileged and cannot be disclosed, 44 even though 
no actual employment of the attorney as such fol¬ 
lows, 45 and notwithstanding the attorney may be 
afterward employed by the adversary of the person 
who made such communication. 46 On the other 
hand, communications made to an attorney after a 
person has been informed that no employment would 
or could be accepted are not privileged communica¬ 
tions. 47 

§ 279. - Communications after Relation 

Has Ceased 

Communications made to, or facts ascertained by, the 
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attorney, after his employment as such has terminated 
are not privileged. ; 

There is no privilege as to communications made 
to, or facts ascertained by, the attorney, after his 
employment as such has terminated, 48 even though 
such communications are the same or substantially 
the same as those made by the client while the 
relation existed; 49 and a fortiori, where an at¬ 
torney has been consulted professionally but his 
employment as attorney has not followed, there is 
no privilege as to communications made after it has 
been determined that he is not to be employed. 50 

§ 280. - Communication Must Be to At¬ 

torney as Such 

The attorney-client privilege extends only to com¬ 
munications made to the attorney, in his professional ca¬ 
pacity, by his client, and does not extend to communica¬ 
tions to him in any other capacity. 

The privilege extends only to communications 
made to the attorney, in his professional capacity, 
by his client, and does not extend to communica¬ 
tions to him in any other capacity, 51 as, for ex¬ 
ample, where communications are made by or to 


43. Minn.—Knox v. Knox, 25 N.W. 
2d 225, 222 Minn. 477. 

70 C.J. p 406 note 27. 

44. Cal.— Corpus Juris cited In 
People v. Abair, 228 S.W.2d 336, 
340, 102 C-A.2d 765— Corpus Juris 
quoted In In re Dupont’s Estate, 
140 P.2d 866, 872, 60 C.A.2d 276. 

Fla.— Corpus Juris cited in Mathews 
v. State, 44 So.2d 664, 667—Keir v. 
State, 11 So.2d 886, 888, 152 Fla. 
389. 

Ga.—Atlanta Coca-Cola Bottling* Co. 
v. Goss, 179 S.E. 420, 50 Ga.App. 
637. 

N.J.—In re Selser, 99 A.2d 313, 27 N. 
J.Super. 257, reversed on other 
grounds 105 A.2d 395, 15 N.J. 393. 
Ohio.—In re Heile, 29 N.E.2d 175, 65 
Ohio App. 45. 

70 C.J. p 406 note 28. 

Preliminary statements 

Statute extending witness* "privi¬ 
lege” to communications between at¬ 
torney and client in course of pro¬ 
fessional employment is broad 
enough to cover preliminary state¬ 
ments to attorney in good faith, 
looking to his engagement as attor¬ 
ney for person making communica¬ 
tion. 

Cal.—In re Dupont’s Estate, 140 P. 
2d 866, 60 C.A.2d 276. 

45. IT.S.—Petition of Sawyer, D.C. 
Wis., 129 F.Supp. 687, affirmed C. 
A., 229 F.2d 805—U. S. v. Funk, 
D.C.Ky., 84 F.Supp. 967. 

CaL—Corpus Juris cited In People 


v. Abair, 228 P.2d 336, 340, 102 C. 
A.2d 765—Corpus Juris quoted in 
In re Dupont’s Estate, 140 P.2d 
866, 872, 60 C.A.2d 276. 

Fla.—Corpus Juris cited in Keir v. 
State, 11 So.2d 886, 888, 152 Fla. 
389. 

Ga.—Atlanta Coca-Cola Bottling Co. 
v. Goss, 179 S.E. 420, 50 Ga.App. 
637. 

70 C.J. p 406 note 29. 

46. Cal.—Corpus Juris cited in 

People v. Abair, 228 S.W.2d 336, 
340, 102 C.A.2d 765—Corpus Juris 
quoted in In re Dupont’s Estate, 
140 P.2d 866, 872, 60 C.A.2d 276. 

70 C.J. p 406 note 30. 

Witness for people 
Where attorney for two defendants 
was called by third defendant for 
consultation with a view to retain¬ 
ing attorney, conversation during 
such consultation was privileged not¬ 
withstanding attorney refused em¬ 
ployment and attorney could not tes¬ 
tify to statement made during such 
consultation to impeach testimony 
given by third defendant as a wit¬ 
ness for people. 

Cal.—People v. Dorrance, 150 P.2d 
10, 65 C.A.2d 125. 

47. Tex.—McGrede v. Rembert Nat. 
Bank, Civ. App., 147 S.W.2d 580, 
error dismissed, judgment correct. 

48. III.—In re Isaacs’ Estate, 74 N. 
E.2d 65, 3 $2 HLApp. 137. 

70 C.J. p 406 note 31. 
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Termination of relation as affecting 
prior communications see infra § 
282. 

49. Neb.—Brady v. State, 58 N.W. 
161, 39 Neb. 529. 

N.T.—Yordan v. Hess, 13 Johns. 492. 

50. N.Y.—People v. Hess, 40 N.Y. 
S. 486, 8 App.Div. 143. 

70 C.J. p 407 note 33. 

51- U.S.—Olender v. IJ. S. f CACal., 
210 F.2d 795, 42 A.L.R.2d 736— 
□Pollock v. U. S., C.A.Ala., 202 F.2d 
281, certiorari denied 73 S.Ct 1133, 
345 U.S. 993, 97 L.Ed. 1401—Prich¬ 
ard v. U. S., C.A.Ky., 181 F.2d 326, 
affirmed 70 S.Ct. 1029, 339 U.S. 974, 
94 L.Ed. 1380—Modern Woodmen 
of America v. Watkins, C.CLAFla, 
132 F.2d 352. 

U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357 — 
U. S. v. Funk, D.C.Ky., 84 F.Supp. 
967—U. S. v. Vehicular Parking, 
D.C.Del., 52 F.Supp. 751. 

Monticello Tobacco Co. ▼. Ameri¬ 
can Tobacco Co., D.C.N.Y., 12 F.R. 
D. 344. 

Cal.—Solon v. Lichtenstein, 244 P.2d 
907, 39 C.2d 75—City & County of 
San Francisco v. Superior Court in 
and for City & County of San 
Francisco, 231 P.2d 26, 37 C.2d 
227, 25 A.L.R.2d 1418. 

Colo.—Hill v. Hill, 107 P.2d 597, 106 
Colo. 492. 

Ill.—In re *Busse*s Estate, 75 N.E.2d 
36, 332 Ill.App. 258. 
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an attorney merely as a friend or agent and not 
professionally, 52 or as a private secretary in the 
matter involved, 53 or where business rather than 
legal advice was sought. 54 Neither is there any 


privilege as to communications with reference to a 
matter in which the attorney acts, not in his pro¬ 
fessional capacity, but merely as an agent or at¬ 
torney in fact, 55 or in which the attorney acts 


Iowa.—Benson v. Custer, 17 N.W.2d 
889, 236 Iowa 345—State v. Kirk¬ 
patrick, 263 N.W. 52, 220 Iowa 
974. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Minn.—Knox v. Knox, 25 N.W.2d 225, 
222 Minn. 477. 

Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

Neb.—Ex parte Ehlers, 274 N.W. 570, 
133 Neb. 241, appeal dismissed Ehl¬ 
ers v. State of Nebraska, 58 S.Ct. 
364, 302 U.S. 655, 82 L.Ed. 507. 
N.J.—In re Stein, 62 A.2d 801, 1 N.J. 
228. 

Palatini v. Sarian, 83 A.2d 24, 15 
N.J.Super. 34. 

N.T.—Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778— 
Falkenhainer v. Falkenhainer, 97 
N.Y.S.2d 467, 198 Misc. 29—Myles 
E. Rieser Co. v. Loew's Inc., 81 N. 
Y.S.2d 861, 194 Misc. 119—Michel 
Plumbing & Heating Corp. v. Ran¬ 
dall Ave. Theatre Corp., 39 N.Y.S. 
2d 830, 179 Misc. 998. 

N.D.—Stormon v. Weiss, 65 N.W.2d 
475. 

Pa.—Worrell v. Cohen, Com.Pl., 31 
Del.Co. 435. 

Utah.—Burton v. McLaughlin, 217 P. 
2d 566, 117 Utah 483—Anderson v. 
Thomas, 159 P.2d 142, 108 Utah 
252. 

70 C.J. p 407 note 37. 

Dominant purpose 

To make communication privileged, 
dominant purpose of communication 
must be for transmittal to an attor¬ 
ney in the course of professional em¬ 
ployment. 

Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, 
rehearing denied 268 P.2d 722, 42 
C.2d 600. 

Accountant 

(1) If a lawyer undertakes to 
translate his activities into those of 
an accountant in the maintenance of 
either checking or savings accounts, 
the transactions in Question would 
not be clothed with a privilege. 
U.S.—U. S. v. Chin Lim Mow, D.C. 

CaL, 12 F.R.D. 433. 

70 C.J. p 407 note 37 [a]. 

(2) In action by plaintiff against 
heirs of deceased to recover person¬ 
alty and realty of deceased as her 
common-law surviving spouse, tes¬ 
timony of certified public accountant, 
who was also an attorney, relating 
to communications by deceased to 
him with respect to income tax re¬ 
turns could not be excluded on 
ground that they were privileged 
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Tex.—Clayton v. Canida, Civ.App., 
223 S.W.2d 264. 

(3) Where accountant employed by 
taxpayer to prepare taxpayer's net- 
worth statement and income tax re¬ 
turns was also an attorney, but ac¬ 
countant did not at any time func¬ 
tion as an attorney in performing 
services for taxpayer, court properly 
permitted accountant to testify for 
prosecution in prosecution of taxpay¬ 
er for income tax evasion, over ob¬ 
jection that attorney-client privilege 
existed. 

U.S.—Olender v. U. S., CJLCaJ., 210 
F.2d 795, 42 A.L.R.2d 736. 

Executor 

(1) As to documents coming into 
attorney's possession in his capacity 
as executor under his deceased cli¬ 
ent's will, no privilege as to confiden¬ 
tial communications between attor¬ 
ney and client exists. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

(2) An executor may testify as to 
what testatrix told him that she 
wanted him to do and tell others 
without violating confidence reposed 
in him as testatrix’ attorney by her. 
Pa.—In re Martin’s Estate, 4 A.2d 

551, 135 Pa.Super. 136. 

Patent department 

(1) Working papers prepared by 
lawyers in corporation's patent de¬ 
partment are not privileged as work¬ 
ing papers where lawyers are not at¬ 
torneys within attorney-client priv¬ 
ilege. 

U.S.—U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357. 

(2) Status and character of patent 
solicitor or expert as attorney with 
respect to claim of privilege see su¬ 
pra 5 276 b (3). 

52. U.S.—Modern Woodmen of 

America v. Watkins, C.C.AJFla., 132 
F.2d 352. 

U. S. v. Rocco, D.C.Pa., 99 F. 
Supp. 746, affirmed, CA., 193 F.2d 
1008, certiorari denied 72 S.Ct. 761, 
343 U.S. 927, 96 L.Ed. 1338. 

Utah.—Burton v. McLaughlin, 217 P. 

2d 566, 117 Utah 483. 

Wis.—In re Schmidt's Estate, 62 N. 

W.2d 908, 266 Wis. 182. 

70 C.J. p 408 note 38. 

Vesting of authority 
Written or oral communications 
vesting authority in agent who hap¬ 
pens to be a lawyer are not privi¬ 
leged. 

N.J.—Palatini v. Sarian, 83 A.2d 24, 
15 N.J.Super. 34. 

Social visit 

Testimony of attorney, who drew 
various wills for husband and wife, 
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as to husband's statement, on occa¬ 
sion of attorney's social visit with 
spouses, that they had destroyed 
their latest will for purpose of re¬ 
instating former will because their 
son, who received more under later 
will than under earlier will, had be¬ 
gun drinking heavily again, was not 
incompetent as relating to communi¬ 
cation by client in course of attor¬ 
ney’s professional employment. 

Wis.—In re Callahan’s Estate, 29 N. 
W.2d 352, 251 Wis. 247. 

53. Pa—Leahey v. O'Connor, 127 A. 
65, 281 Pa 488. 

70 C.J. p 408 note 39. 

54. U.S.—Olender v. U. S., OA.Cal., 
210 F.2d 795, 42 A.L.R.2d 736. 

U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357. 
Cal.—In re Perkins’ Estate, 235 P. 

45, 195 C. 699. 

70 C.J. p 408 note 40. 

Corporate director 

Privilege is not accorded to com¬ 
munications by an attorney advising 
on matters of business while acting 
in capacity of a corporate director. 
U.S.—U. S. v. Vehicular Parking, D. 
C.DeL, 52 F.Supp. 751. 

55. U.S.—:Banks v. U. S., C.A.Minn„ 
204 F.2d 666, certiorari denied 76 
S.Ct 472, 350 U.S. 986, 100 L.Ed. 

Iowa—Corpus Juris cited in In re 
Munsell’s Guardianship, 31 N.W. 
2d 360, 367, 239 Iowa 307. 

N.J.—Palatini v. Sarian, 83 A.2d 24, 
15 N.J.Super. 34. 

N.Y.—Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778— 
Gallagher v. Akoff Realty Corp., 
95 N.Y.S.2d 796, 197 Misc. 460. 

70 C.J. p 408 note 41. 

Negotiator 

(1) Where attorney acts for client 
in a dual capacity, both professional¬ 
ly and as a negotiator seeking to 
bring about an agreement in consum¬ 
mating a transaction, the rules ap¬ 
plicable to agents govern his action 
as negotiator and attorney-client 
privilege does not preclude his ex¬ 
amination as a witness with respect 
thereto. 

N.Y.—Gallagher v. Akoff Realty 
Corp., 95 N.Y.S.2d 796, 197 Misc. 
460—Myles E. Rieser Co. v. Loew’s 
Inc., 81 N.Y.S.2d 861, 194 Misc. 
119. 

(2) Where trustees of Indian res¬ 
ervation retained an attorney not for 
purposes of obtaining professional 
advice but merely as representative 
to negotiate purchase of realty, com¬ 
munications between attorney and 
trustees were not privileged and 
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merely as a depositary or as a trustee, 56 particularly 
where he has instructions to deliver the instrument 
deposited to a third person, 57 or abstracter of 
titles. 58 

An attorney who acted as a mere scrivener in 
preparing a deed or other instrument in accordance 
with instructions given to him may testify as to 
the transaction; 59 and an attorney who acts merely 


as a notary in talcing the acknowledgment of a deed 
or other instrument may testify as to communica¬ 
tions made to him at the time or the attending 
circumstances. 60 Where, however, an attorney is 
employed in his professional capacity he cannot 
testify as to communications with respect to a deed 
or other instrument, which he prepared for his 
client in the course of such employment; 61 so in- 


could be introduced in proceeding | 
subsequent to trustees’ deaths. 

N.Y.—District Attorney of Suffolk 
County v. Great Cove Realty Co., 
137 N.Y.S.2d 570, 207 Misc. 114. 

Sale of bonds 

Where defendant allegedly sold 
stolen securities through an attor¬ 
ney and director of a bank, evidence 
of attorney was not privileged since 
relationship was not that of attor¬ 
ney and client but that of an agent 
to sell bonds in furtherance of fu¬ 
ture wrongdoing. 

U.S.—'U. S. v. Rocco, C.A.Pa., 193 F. 
2d 1008, certiorari denied 72 S.Ct. 
761, 343 U.S. 927, 96 L.Ed. 1338. 

Agent of corporation 

(1) Exhibits which were voluntari¬ 
ly turned over to anti-trust division 
of department of justice by attorney 
who was also corporate director, 
which exhibits contained many writ¬ 
ings between certain defendants in 
anti-trust suit, which attorney was 
neither sender nor receiver, were 
surrendered by attorney as agent of 
corporations involved and not as 
their legal adviser, and consequently 
were not “privileged.” 

U.S.—U. S. v. Vehicular Parking, D. 
C.Del., 52 F.Supp. 751. 

(2) In prosecution for violating 
the Corporate Securities Act, where 
attorney of defendant was statutory 
agent of corporation and custodian 
of its books and as such custodian 
attorney had gained knowledge of 
their contents on which his testimo¬ 
ny was based and facts testified to by 
him were not acquired as result of 
relationship of attorney and client, 
facts with respect to which attorney 
testified were not privileged. 

Cal.—People v. Allen, 118 P.2d 927, 

47 C.A2d 735. 

Custody of money or property 

(1) Statutory prohibition of attor¬ 
ney’s disclosure of client’s communi¬ 
cations or advice given thereon does 
not extend to client’s money or prop¬ 
erty, received by, or in custody or 
control of, attorney, who merely be¬ 
comes client’s agent with respect 
thereto. 

U.S.—Monticello Tobacco Co. v. 

American Tobacco Co., D.C.N.Y., 12 
F.R.D. 344. 

N.Y.—In re Feinberg’s Estate, 57 N. 
Y.S.2d 747, 185 Misc. 862—L. Mi¬ 
chel Plumbing & Heating Corp. v. 


Randall Ave. Theatre Corp., 39 N 
Y.S.2d 830, 179 Misc. 998. 

(2) Testimony of attorneys con¬ 
cerning money received by them 
from defendant to be used in pay¬ 
ment of fines was not objectionable 
as being a privileged communication 
between attorney and client. 

U.S.—;McFee v. U. S., C.AIdaho, 206 
F.2d 872, certiorari denied 76 S. 

Ct. 53, 350 U.S. 825, 100 L.Ed. -- 

56* U.S.—Olender v. U. S., C.ACal., 
210 F.2d 795, 42 A.L.R. 736—Pol¬ 
lock v. U. S., C.A.Ala, 202 F.2d 
281, certiorari denied 73 S.Ct. 1133, 
345 U.S. 993, 97 L.Ed. 1401. 

Ohio.—Huntington Nat. Bank of Co¬ 
lumbus v. Roan, App., 43 N.E.2d 
769. 

70 C.J. p 408 note 42. 

57. Ohio.—McGriff v. McGriff, App., 
74 N.E.2d 619. 

70 C.J. p 408 note 43. 

58. Ill.—Gronewold v. Gronewold, 
136 N.E. 489, 304 Ill. 11. 

Tex.—Stallings v. Hullum, 15 S.W. 
677, 79 Tex. 421. 

59. U.S.—Olender v. U. S., C.ACal., 
210 F.2d 795, 42 A.L.R. 736—Pol¬ 
lock v. U. S., C.A.Ala, 202 F.2d 281, 
certiorari denied 73 S.Ct. 1133, 345 
U.S. 993, 97 L.Ed. 1401. 

Iowa—England v. England, 51 N.W. 
2d 437, 243 Iowa 274—Corpus Ju¬ 
ris cited in In re Munsell’s Guard¬ 
ianship, 31 N.W.2d 360, 239 Iowa 
307—Benson v. Custer, 17 N.W.2d 
889, 236 Iowa 345. 

Mo.— Corpus Juris cited in Wilcox v. 
Coons, 220 S.W.2d 15, 18, 359 Mo. 
52. 

Okl.—Corpus Juris cited in McCaw 
v. Hartman, 122 P.2d 999, 1001, 190 
Okl. 264—Simler v. Simler, 32 P.2d 
876, 168 Okl. 288. 

Or.—Booher v. Brown, 146 P.2d 71, 
173 Or. 464. 

70 C.J. p 408 note 45. 

Scrivener of will see infra § 288. 
Subjects of testimony 
An attorney employed by grantor 
as scrivener to write deed and giv¬ 
ing no legal advice or service other 
than that required for drafting of 
deed was not incompetent, under 
statute attaching privilege to client's 
communications to attorney, to tes¬ 
tify to instructions received from 
grantor, subscription of deed by 
grantor and taking and certification 
of grantor’s acknowledgment by at¬ 
torney as notary public. 
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Mo.—Wilcox v. Coons, 220 S.W.2d 
15, 359 Mo. 52. 

Friendly act 

An attorney, not employed to pre¬ 
pare deed, but doing so merely as 
friendly act for grantor, was not in¬ 
competent to testify as to grantor’s 
statements, identifying land intended 
to be conveyed, in grantees’ suit after 
grantor’s death for reformation of 
deed as to description of land, re¬ 
gardless of whether such statements 
would have been treated as confiden¬ 
tial had relation of attorney and cli¬ 
ent been shown. 

Ga.—Lifsey v. Mims, 20 S.E.2d 32, 
193 Ga. 780. 

Failure to ask advice 

In action against administrator of 
plaintiff's wife’s estate and others 
for reformation of deeds executed by 
wife on ground that deeds by mutu¬ 
al mistake failed to include a farm 
intended to be reconveyed to plaintiff 
an attorney who was a mere scrive¬ 
ner in preparing of deeds for wife, 
was not within rule excluding testi¬ 
mony of an attorney as to privileged 
communications, and hence attorney's 
testimony that wife had not asked 
attorney for advice was properly ad¬ 
mitted. 

Iowa.—Olsen v. Olsen, 18 N.W.2d 602, 
236 Iowa 313. 

6a Cal.—Marshall v. Marshall, 295- 
P.2d 131, 140 C.A2d 475. 

Mo.— Corpus Juris cited in Wilcox 
v. Coons, 220 S.W.2d 15, 18, 359- 
Mo. 52. 

Okl.— Corpus Juris cited In McCaw 
v. Hartman, 122 P.2d 999, 1001, 190 
Okl. 264—Simler v. Simler, 32 P.2d 
876, 168 Okl. 288. 

70 C.J. p 409 note 46. 

61. U.S.—Baldwin v. C. I. R., C.C.A 

9, 125 F.2d 812, 141 AL.R. 548. 
Or.—Booher v. Brown, 146 P.2d 71,. 

173 Or. 464. 

70 C.J. p 409 note 47. 

Instructions as to blank space 

An attorney’s testimony as to 
whether he was instructed by his 
client to fill in blank space in cli¬ 
ent’s deed for description of realty 
conveyed was properly excluded as- 
concerning “privileged communica¬ 
tion" between attorney and client. 
Wash.—Barth v. Barth, 143 P.2d 542, 
19 Wash.2d 543. 

Involved situation 

Where transaction wherein plain¬ 
tiff had residential property conveyed 
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structions given by a client to an attorney relating 
to papers about to be drafted by the latter, which 
include a statement of the purpose to be accom¬ 
plished, are privileged. 62 An attorney employed in 
the preparation of an instrument who acted as an 
attesting witness thereto may testify as to the trans¬ 
action, 63 at least as to matters which a subscribing 
witness as such may be called on to testify to; 64 
but if he is employed as a confidential adviser in 
the preparation of the instrument, matters which 
came to his knowledge from his client in the prepa¬ 
ration of the paper are privileged. 65 

Secretary. In a prosecution for conspiracy to vio¬ 
late, and violation of, a corporate securities act, an 
employee of the corporation may testify as to its 
correspondence and papers, although she was also 
secretary to defendant who was an attorney, where 
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her testimony did not relate to knowledge acquired 
in the latter capacity. 66 

§ 281. -Employment of Same Attorney 

by Several Persons 

The testimony of an attorney as to a transaction in 
which two or more parties consult him, for their mutual 
benefit, is not privileged in an action between such par¬ 
ties or their representatives involving such transaction; 
but communications to the attorney are privileged as 
against the common adversary or third persons, or as 
between the parties themselves where the communication 
was made in confidence to the attorney by one of the 
parties at a time when the other was not present. 

Where two or more persons employ the same at¬ 
torney in the same business, their communications 
with the attorney relating to such business as be¬ 
tween themselves, 67 or, after the death of either 


to plaintiff and his daughter as joint 
tenants constituted a rather involved 
situation, court could properly con¬ 
clude that plaintiff was consulting 
attorney in the matter as legal ad¬ 
visor, not merely as scrivener to 
prepare deed, and that their conver¬ 
sation was privileged and, therefore, 
properly instructed that plaintiff did 
not have to testify as to such conver¬ 
sation in suit involving the transac¬ 
tion. 

N.H.—Shelley v. Landry, 79 A.2d 626, 
97 N.H. 27. 

62. Conn.—Doyle v. Reeves, 152 A. 
882, 112 Conn. 521. 

Privilege as extending to authority 
or instructions given attorney gen¬ 
erally see infra § 287. 

Purpose of conveyance 

Confidential communications by de¬ 
cedent to her counsel with respect to 
disposition of her property by deed 
to son, and as to her purpose in 
making conveyance to save probate 
expenses, were "privileged communi¬ 
cations.** 

U.S.—iBaldwin v. C. L R, C.C.A.9, 125 
F.2d 812, 141 A.L.R. 548. 
Consideration for mortgage 

Client’s statements to attorney re¬ 
lating to indebtedness constituting 
consideration for mortgage, made 
during transaction involving prepara¬ 
tion of mortgage, held inadmissible 
as privileged communication. 

N.Y.—In re Decker’s Estate, 268 N. 
Y.S. 280, 149 Misc. 364. 

63. Ill.—Jackson v. Pillsbury, 44 IT. 
E.2d 537, 380 Ill. 554. 

Mich.—Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666—Larson v. 
Dahlstrom, 8 N.W.2d 48, 214 Minn. 
304, 146 A.L.R. 245. 

Mo.— Corpus Juris cited in Wilcox 
v. Coons, 220 S.W.2d 15, 18, 359 
Mo. 52. 

Okl.—In re Wilkins* Estate, 185 P.2d 
213, 199 Okl. 249—McCaw v. Hart¬ 
man, 122 P.2d 999, 190 Okl. 264. 


Utah.—Anderson v. Thomas, 159 P.2d 
142, 108 Utah 252. 

70 C.J. p 409 note 49. 

Attestation of will as enabling attor¬ 
ney to testify thereto see infra § 
288. 

Contract 

An attorney, acting as subscribing 
witness to contract, which he was 
employed to prepare, is competent to 
testify concerning maker’s mental 
condition, facts showing his knowl¬ 
edge or ignorance of contents of con¬ 
tract, and all other pertinent facts 
attending signature and attestation 
thereof, in trial involving maker’s 
mental capacity to execute valid con¬ 
tract. 

Ga.—Jones v. Smith, 56 S.E.2d 462, 
206 Ga. 162. 

Testimony by stenographer 
Iowa.—In re Iwers’ Estate, 280 N.W. 
579, 225 Iowa 389. 

64. Wis.—Herman v. Schlesinger, 90 
N.W. 460, 114 Wis. 382, 91 Am.S.R. 
922. 

Mental condition 

Where client requested attorney to 
attest to execution of deed, attorney 
was competent to testify to state¬ 
ments made by client at time of 
transaction and use such testimony 
as a foundation for expression of 
opinion on mental condition of client 
at time of transaction. 

Minn.—Larson v. Dahlstrom, 8 N.W. 
2d 48, 214 Minn. 304, 146 A.L.R. 
245. 

65. Wis.—Herman v. Schlesinger, 90 
N.W. 460, 114 Wis. 382, 91 Am.S.R. 
922. 

66. Cal.—People v. Eiseman, 248 P. 
716, 78 C.A. 223, error dismissed 47 
S.Ct. 454, 273 U.S. 663, 71 L.Ed. 
828. 

67. U.S.—Baldwin v. C. L R., C.C. 
A.9, 125 F.2d 812, 141 A.L.R. 548 
—Grand Trunk Western R. Co. v. 

| H. W. Nelson Co., C.C.AMich., 116 
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F.2d 823, rehearing denied 118 F.2d 
2 52. 

Pennsylvania Cas. Co. v. Elkins, 
D.C.Ky., 70 F.Supp. 155. 

Ark.—Laster v. Oldham, 69 S.W.2d 
1078, 189 Ark. 5. 

Cal.—Leitch v. Gay, 147 P.2d 631, 64 
C.A.2d 16—De Olazabal v. Mix, 74 
P.2d 787, 24 C.A.2d 258—Croce v. 
Superior Court in and for City 
and County of San Francisco, 68 
P.2d 369, 21 C.A.2d 18. 

Iowa.—England v. England, 51 N. 
W.2d 437, 243 Iowa 274— Corpus 
Juris cited in Luthy v. Seabum, 
46 N.W.2d 44, 46, 242 Iowa 184— 
Benson v. Custer, 17 N.W.2d 889, 
236 Iowa 345. 

Nev.—Hough v. Reserve Gold Mining 
Co., 35 P.2d 742. 55 Nev. 375. 

N.Y.—La Barge v. La Barge, 135 N. 
Y.S.2d 317, 284 App.Div. 996—Gott- 
wald v. Medinger, 12 N.Y.S.2d 241, 
257 App.Div. 107—Martin v. Slifkin, 
293 N.Y.S. 213, 249 App.Div. 860— 
Shafer v. Utica Mut. Ins. Co., 289 
N.Y.S. 577, 248 App.Div. 279. 

In re Buckhardt’s Estate, 129 
N.Y.S.2d 340. 

N.C.—Dobias v. White, 83 S.E.2d 785, 
240 N.C. 680. 

Ohio.—Emley v. SelepchaJfc, 63 N.E. 
2d 919, 76 Ohio App. 257. 

Pa.—Tracy v. Tracy, 105 A.2d 122, 
377 Pa. 420—Security Trust Co. of 
Pottstown v. Stapp, 1 A.2d 236, 
332 Pa. 9. 

Wash.—Potter v. Potter, 215 P.2d 704, 
35 Wash. 2d 788—Cummings v. 
Sherman, 132 P.2d 998, 16 Wash.2d 
88—Billias v. Panageotou, 76 P.2d 
987, 193 Wash. 523. 

Wis.—Boyle v. Kempkin, 9 N.W.2d 
589, 243 Wis. 86—Hoffman v. La- 
butzke, 289 N.W. 652, 233 Wis. 365. 

70 C.J. p 410 note 53. 

Purpose of disclosure 
As long as disclosure of communi¬ 
cation between attorney and client 

is directed to protection of attor- 
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or both, between their personal representatives or 
those claiming' under them, 68 or in a subsequent ac¬ 
tion between the attorney and one of the parties, 69 
are not privileged, even though the interests of such 
persons are adverse to each other, 70 where the dis¬ 
closures were made in the presence and hearing 
of all concerned or were intended for the informa¬ 
tion of all ; 71 and where both parties are interested 
in the advice sought, the testimony of the attorney 


is equally admissible although only one of the 
two persons who visited him was his client. 72 

Such communications are privileged, however, as 
against the common adversary or third persons, 73 
or as between the parties themselves where the com¬ 
munication was made in confidence to the attorney 
by one of the parties at a time when the other 
was not present; 74 and where an attorney’s advice 


ney*s rights or to promotion of jus¬ 
tice in controversy between two cli¬ 
ents arising out of common or joint 
undertaking in which attorney acted 
for both, privilege against disclosure 
is removed. 

ILI.—Horowitz v. Le Lacheure, 101 

A2d 483, 81 ILL 235. 

Accounting 

Where attorney represented two 
different clients, attorney’s letter to 
one of them demanding an account¬ 
ing for the other client was not a 
“confidential communication” between 
attorney and addressee, neither was 
a letter written by addressee to at¬ 
torney and the other client. 

Cal.—People v. Hall, 130 P.2d 733, 55 

C.A.2d 343. 

A letter written to automobile lia¬ 
bility insurer before trial by attor¬ 
ney acting for insured and insurer 
in injury action expressing his opin¬ 
ion concerning legality of registra¬ 
tion of automobile was not privileged 
as against insured or injured person, 
who under statutes stood in insured’s 
place as against insurer to amount 
of her claim. 

Mass.—Klefbeck v. Dous, 19 N.E.2d 

308, 302 Mass. 383. 

Buie held not applicable 

(1) In action by decedent's brother 
to establish claim against estate of 
decedent attorney who attended mat¬ 
ter of collecting money due dece¬ 
dent under Workmen’s Compensation 
Law could not testify as against con¬ 
tention that rule against confidential 
communications was avoided because 
attorney was acting as attorney for 
both decedent and claimant, where it 
appeared that claimant merely con¬ 
sulted attorney with respect to mat¬ 
ter, and asked attorney to see if there 
was a legal claim, and disclosed to 
attorney that claimant had a de¬ 
mand against his brother which could 
not be paid except out of compen¬ 
sation money. 

Iowa.—Long v. Northrup, 279 N.W. 

104, 225 Iowa 132, 116 A.L.R. 1475. 

(2) Rule that when two or more 
persons employ same attorney with 
respect to same business their com¬ 
munications are not privileged be¬ 
tween themselves, even though their 
interests may he diverse, where the 
disclosures are made in the presence 
of all parties concerned, or are in¬ 
tended for information of all par¬ 


ties, was not applicable as to at- j 
tomey’s testimony relating to alleged 
oral contract by which husband and 
wife agreed to execute reciprocal and 
mutual wills each devising to the 
other his or her property and on 
death of survivor to the plaintiffs, 
where plaintiffs called attorney, but 
at request of husband and wife, to 
perform service alone for husband 
and wife. 

Neb.—Nelson v. Glidewell, 51 N.W.2d 
892, 155 Neb. 372. 

68. Neb.—Jenkins v. Jenkins, 36 N. 

W.2d 637, 151 Neb. 113. ! 

N.T.—La Barge v. La Barge, 135 N. ; 

Y.S.2d 317, 284 App.Div. 996. 

Ohio.—Emley v. Selepchak, 63 N.E. j 
2d 919, 76 Ohio App. 257. 

70 C.J. p 410 note 54. 

Family settlement 

Testimony of attorney who handled 
family settlement between legatees 
and devisees under will, one of whom 
had thereafter died, was competent 
to establish the settlement. 

Ark.—Randall v. Kimball, 172 S.W.2d 
22, 205 Ark. 970. 

68. Or.—Minard v. Stilman, 49 P. 
976, 31 Or. 164, 65 Am.S.R. 815. 

70. Neb.—Jenkins v. Jenkins, 36 N. 
W.2d 637, 151 Neb. 113. 

70 C.J. p 411 note 56. 

In an action on a series of notes 
by wife as payee against divorced 
husband as maker, testimony of at¬ 
torney who was acting for both par¬ 
ties and was present when notes were 
executed was not inadmissible on 
ground of privilege. 

Cal.—De Olazabal v. Mix, 74 P.2d 787, 
24 C.A2d 258. 

71. U.S.—Popovitch v. Kasperlik, D. 
C.Pa., 70 F.Supp. 376, motion re¬ 
fused 76 F.Supp. 233. 

Cal.—Petty v. Superior Court in and 
for Los Angeles County, 253 P.2d 
28, 116 C.A.2d 20. 

Ga.—Walker v. Mason, 43 S.E.2d 116, 
75 Ga.App. 229. 

Neb.—Jenkins v. Jenkins, 36 N.W. 

2d 637, 151 Neb. 113. 

N.Y.—La Barge v. La Barge, 135 N. 

Y.S.2d 317, 284 App.Div. 996. 

Wash.—Carey v. Powell, 204 P.2d 
193, 32 Wash.2d 761—Cummings v. 
Sherman, 132 P.2d 998, 16 Wash.2d 
88—Parker v. Parker, 207 P. 1062, 
121 Wash. 24. 


Wis.—Johnson v. Andreassen, 278 N 
W. 877, 227 Wis. 415. 

70 C.J. p 411 note 57. 

Reason for privilege destroyed 
Where persons have mutually em¬ 
ployed same counsel and have dis¬ 
cussed freely their problems in pres¬ 
ence of one another and their coun¬ 
sel, reason for rule of privilege has 
been destroyed, since each party by 
such concerted action thereby bag 
waived right to place such commu¬ 
nications under shield of privilege. 
Cal.—Clyne v. Brock, 188 P.2d 263, 
82 C.A2d 958. 

72. N.Y.—Lawless v. Schoenaker, 
264 N.Y.S. 280, 147 Misc. 626. 

70 C.J. p 411 note 58. 

73. TJ.S.—Baldwin v. C. I. R., C.C.A 
9, 125 F.2d 812, 141 A.L.R. 548- 
Grand Trunk Western R. Co. v. 
H. W. Nelson Co., C.C.A.Mich., 116 
F.2d 823, rehearing denied 118 F. 
2d 252. 

Cal.—Petty v. Superior Court in and 
for Los Angeles County, 253 P.2d 
28, 116 C.A.2d 20—De Olazabal v. 
Mix, 74 P.2d 787, 24 C.A2d 258. 
Ga.—Smith v. State, 47 S.E.2d 579, 
203 Ga. 569. 

N.Y.—La Barge v. La Barge, 135 N. 

Y.S.2d 317, 284 App.Div. 996. 

Pa.—Tracy v. Tracy, 105 A2d 122, 
377 Pa. 420. 

70 C.J. p 411 note 59. 

74. Fla.—Dominguez v. Citizens' 
Bank & Trust Co., 56 So. 682, 62 
Fla. 148. 

70 C.J. p 411 note 60. 

Partition suit 

Where prior to filing of a par¬ 
tition suit, defendant had consulted 
with a firm of attorneys represent¬ 
ing plaintiff concerning his rights in 
the land, requiring defendant to dis¬ 
close, and permitting attorneys to 
disclose transactions had between 
them while the relationship existed 
violated the rule regulating confiden¬ 
tial communications. 

Tex.—Foster v. Buchele, Civ.App., 213 
S.W.2d 738, refused no reversible 
error. 

Withdrawal of appearance 
In action for value of building 
materials sold to defendants, an at¬ 
torney who had acted for both plain¬ 
tiff and defendants in attempting to 
collect claims from a third party, and 
which attorney had withdrawn his 
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is sought by his client and a third person concerning 
a transaction between them, matters communicated 
to the attorney by such third person are privileged 
as against others . 75 A communication by a defend¬ 
ant in a criminal case to his codefendant’s attorney, 
whom he never intended to ,employ as his attorney, 
in the absence of a joint defense, is not privileged ; 76 
nor in a murder trial is it incompetent for an ac¬ 
complice to testify that he, in the presence of de¬ 
fendant, told his attorney, who is also defendant’s 
attorney, of his own guilt . 77 

Where the same attorney represents two or 
more persons in different and unconnected matters, 
communications by one party to the attorney con¬ 
cerning the transaction for which he is engaged by 
the other party are not privileged . 78 If an at¬ 
torney, acting for one client, has come into posses¬ 
sion of facts with respect to such client’s business 
and property which are not privileged, he cannot re¬ 
fuse to disclose such facts by reason of his having 
thereafter become the attorney of another person . 79 

§ 282. Termination of Relation 

The termination of the relation of attorney and client 
does not destroy the privilege as to matters which tran¬ 
spired while such relation existed. 

The termination of the relation of attorney and 
client does not destroy the privilege as to matters 
which transpired while such relation existed ; 80 


WITNESSES §§ 281-283 

neither the cessation of the employment 81 nor the 
death of the client 82 will destroy the privilege. 
However, where a disclosure would be for the bene¬ 
fit of decedent’s estate, his attorney may be com¬ 
pelled to testify as to confidential communica¬ 
tions . 83 So, in a suit for specific performance of 
a parol agreement of adoption by decedent, an at¬ 
torney who drew an adoption agreement for dece¬ 
dent is competent to testify thereto . 84 It has also 
been held that, where an attorney became the execu¬ 
tor of his client, and was made a defendant in a 
proceeding to reach the property which had been 
held by such client, his privilege as an attorney 
ceased, and he could not protect himself from an¬ 
swering concerning the property on the ground of 
confidential communication . 85 

§ 283. Matters to Which Privilege Extends 

a. In general 

b. Professional communications 

c. Relation to subject matter of employ¬ 

ment 

d. Information acquired otherwise than 

from client 

e. Fact of employment, advice, or serv¬ 

ices 

f. Compensation of attorney 

g. Fact of communication 

h. Physical or mental condition of client 


appearance for plaintiff when case 
came before trial court, should not 
have been permitted to testify for 
plaintiff concerning 1 conversations 
with defendants during' the time that 
attorney was acting for defendants. 
Ill.—Wisconsin Lime & Cement Co. 
v. Hultman, 28 N.E.2d 801, 306 Ill. 
App. 347. 

75. Wash.—Hartness v. Brown, 59 P. 
491, 21 Wash. 655. 

76. U.S.—Smale v. TT. S., C.C.A.I11., 
3 F.2d 101, certiorari denied 45 S. 
Ct. 462, 267 U.S. 602, 69 L.EcL 808. 

Preparation, of separate defense 
Where conference between defend¬ 
ant, codefendant and their respective 
attorneys was held at instance of 
defendant’s attorneys to enable them 
to prepare his defense and not for 
purpose of preparing a joint defense, 
and codefendant made no defense, at¬ 
torney for codefendant, who never 
represented defendant, was competent 
to testify as to admissions made by 
defendant at such conference over ob¬ 
jection that they constituted privileg¬ 
ed communications between attorney 
and client. 

Tenn.—Vance v. State, 230 S.W.2d 
987, 190 Tenn. 521, certiorari de¬ 
nied 70 S.Ct 1010, 339 U.S. 168, 
94 L.Ed. 1389. 


77. N.Y.—People v. Patrick, 74 N.E. 
843, 182 N.Y. 131, 19 N.Y.Cr. 136, 
motion denied 75 N.E. 963, 183 N. 
Y. 52. 

78. Cal.—Gerety v. O’Sheehan, 99 P. 
545, 9 C.A. 447. 

70 C.J. p 411 note 64. 

Piling of original papers in suit 
Fact that attorney for defendant 
bank filed original papers in plain¬ 
tiff’s suit against bank did not estab¬ 
lish that attorney was acting si¬ 
multaneously for both parties so as 
to preclude attorney from being de¬ 
positary of confidential communica¬ 
tions from the one side or the other. 
N.J.—Russell v. Second Nat. Bank of 
Paterson, 55 A.2d 211, 136 N.J.Law 
270. 

79. Mo.—Ex parte Gfeller, 77 S.W. 
552, 178 Mo. 248. 

80. Tex.—Foster v. Buchele, Civ. 
App., 213 S.W.2d 738, refused no re¬ 
versible error—Williams v. Wil¬ 
liams, Civ.App., 108 S.W.2d 297. 

70 C.J. p 412 note 66. 

S3* Ely.—Ratcliffe v. Commonwealth, 
21 S.W.2d 441, 231 Ky. 337. 
Retainer by hostile interest 

Confidential nature of client’s com- 
j munications to attorney is not chang¬ 
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ed by retainer of such attorney to 
represent a hostile interest, and dis¬ 
ability to divulge such communica¬ 
tions continues. 

N.J.—State v. Krich, 9 A. 2d 803, 123 
N.J.Law 519. 

82. U.S.—:Baldwin v. C. I. R., C.C. 
A.9, 125 F.2d 812, 141 A.L.R. 548. 

Conn.—Peyton v. Werhane, 11 A.2d 
800, 126 Conn. 382. 

Ill.—In re Busse's Estate, 75 N.E.2d 
36, 332 Ill.App. 258. 

Ind.—Buuck v. Kruckeberg, 95 N.E. 
2d 304, 121 IncLApp. 362, 22 A.L.R. 
2d 1145. 

Md.—Tillinghast v. Lamp, 176 A. 629, 
168 Md. 34. 

70 C.J. p 412 note 68. 

Privilege as to communications with 
respect to will see infra § 288. 
Right to claim privilege in actions 
between persons claiming under de¬ 
ceased client see infra § 292. 

83. N.Y.—King v. Ashley, 89 N.Y.S. 
482, 96 App.Div. 143, affirmed 72 
N.E. 106, 179 N.Y. 281. 

84. Mo.—Johnson v. Antry, 5 S.W. 
2d 405. 

85. N.Y.—Crosby v. Berger, 4 Edw. 
254, affirmed 11 Paige 377, 42 Am. 
D. 117. 
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i. Statements made to be communicated 

to others, or made public 

j. Advice of attorney 

k. Pleadings, briefs, and memoranda of 

counsel 

l. Documents 

m. Transactions involving rights of at¬ 

torney 

a. In General 

Privileged communications between attorney and 
client may include any communication by the client to 
his attorney, or by the attorney to his client, in the course 
of professional employment, relative to the subject of 
the employment, and which may be supposed to have 
been drawn out in consequence of the relation in which 
the parties stand to each other. 

As a general rule, privileged communications be¬ 
tween attorney and client include any communica¬ 
tion by the client to his attorney, or by the attorney 
to his client, in the course of professional employ¬ 
ment, relative to the subject of the employment, and 
which may be supposed to have been drawn out in 
consequence of the relation in which the parties 
stand to each other, 86 However, the privilege does 
not extend to everything which comes to the knowl¬ 
edge of the attorney while acting as attorney or 
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counsel. 87 In order that such matter may be privi¬ 
leged, the attorney must have acquired his knowl¬ 
edge thereof by virtue of his relation as attorney 
or by reason of the anticipated employment of him 
as attorney. 88 In all matters other than those 
concerning any communication made to him by his 
client in that relation, or his advice thereon, the 
attorney is a competent witness. 89 Thus, the privi¬ 
lege does not extend to matters which the attorney 
obtained knowledge of in other than his profes¬ 
sional capacity, 90 or facts obvious to any observer, 
such as the general physical condition and actions 
of an individual. 91 The privilege is not, however, 
restricted merely to communications in the form 
of words uttered by the client; 92 it extends to all 
facts learned by reason of the relation of attorney 
and client 93 and so applies to matters which, while 
not directly communications by the client to the 
attorney or his advice thereon, do relate to matters 
which he could have knowledge of only through 
conferences with his client. 94 An attorney cannot 
testify as to his belief from information and com¬ 
munications received by reason of his professional 
relations with his clients. 95 

Relation to litigation . It is well settled that the 
privilege is not confined to matters communicated 


86. N.Y.—Kent Jewelry Corp. v. Kie¬ 
fer, 113 N.Y.S.2d 12, 202 Misc. 778. 
■Other statement of role 

Generally, with respect to privi¬ 
leged communications between attor¬ 
ney and client, matters are confiden¬ 
tial which the attorney came into 
possession of by reason of communi¬ 
cations made to him by client or ad¬ 
vice given thereon to client in the 
course of professional employment. 
U.S.—Grauer v. Schenley Products 
Co., D.C.N.Y., 26 F.Supp. 768. 

■Particular communications held priv¬ 
ileged 

Cal.—People v. Horowitz, 161 F.2d 
833, 70 C.A.2d 675. 

Conn.—Trachten v. Boyarsky, 190 A. 
869, 122 Conn. 465. 

D.C.—Gunther v. U. S., C.A., 230 F.2d 

222 . 

Ga.—Sechler v. State, 83 S.E.2d 847, 
90 Ga.App. 700. 

Ill.-—Galvin v. O’Neill, 66 N.E.2d 403, 
393 Ill. 475. 

Ky.—Payne v. Payne’s Adm’r, 161 
S.W.2d 925, 290 Ky. 461—Byington 
v. Baughman, 137 S.W.2d 1101, 282 
Ky. 130. 

Miss.—Frierson v. Mississippi Road 
Supply Co., 75 So.2d 70. 

N.J.—Ehling v. Diebert, 15 A.2d 655, 
128 N.J.Eq. 115, affirmed 17 A.2d 
777, 129 N.J.Eq. 11. 

N.Y.—People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453—In re Mathe- 
son’s Will, 27 N.E.2d 427, 283 N.Y. 
44. 


Matison v. Matison, 95 N.Y.S.2d 
837, affirmed 97 N.Y.S.2d 550, 277 
App.Div. 770—In re Olson’s Es¬ 
tate, 73 N.Y.S.2d 876. 

Okl.—Raymer v. Comley Lumber Co., 
38 P.2d 8, 169 Okl. 576. 

Pa.—In re Justice’s Estate, 50 Pa. 
Dist. & Co. 532. 

In re Horton's Estate, Orph., 29 
Erie Co. 181, affirmed 52 A.2d 895, 
357 Pa. 30—Buchner v. Buchner, 
Com.Pl., 40 Lack.Jur. 149. 

70 C.J. p 413 note 89 [c]. 

87. TJ.S.—Modern Woodmen of 

America v. Watkins, C.C.A.Fla., 132 
F.2d 352. 

Fla.—Barlow v. Barlow, 23 So.2d 723, 
156 Fla. 458. 

Va.—Virginia-Lincoln Furniture Cor¬ 
poration v. Southern Factories & 
Stores Corporation, 174 S.E. 848, 
162 Va. 767. 

70 C.J. p 412 note 72. 

88. Ga.—Parker v. Wellons, 160 S. 
E. 109, 43 Ga.App. 721. 

89. Cal.—McKnew v. Superior Court 
of City and County of San Fran¬ 
cisco, 142 P.2d 1, 23 C.2d 58. 

Ill.—In re Isaacs’ Estate, 74 N.E.2d 
65, 332 Ill.App. 137. 

70 C.J. p 412 note 74. 

Competency of attorney to testify 
generally see supra § 71. 

Conversation with another attorney 

Statute prohibiting an attorney 

from disclosing a communication 
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made by his client or his advice giv¬ 
en thereon did not entitle an attor¬ 
ney who was a party defendant in an 
action to set up the privilege to re¬ 
fuse to testify with respect to a 
conversation had tiy him with an¬ 
other attorney likewise a party de¬ 
fendant. 

N.Y.—Everite Trading Corporation v. 
Wanpress Realty Corporation, 31 
N.Y.S.2d 100, 262 App.Div. 700. 

90 . D.C.—Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

70 C.J. p 412 note 75. 

91. U.S.—Willard C. Beach Air 

Brush Co. v. General Motors Corp, 
D.C.N.J., 118 F.Supp. 242, affirmed, 
C.A., 214 F.2d 664. 

92. Cal.—Ex parte McDonough, 149 
P. 566, 170 C. 230, D.R.A.1916C 593, 
Ann.Cas.l916E 327. 

93. Tex.—Downing v. State, 136 S. 
W. 471, 61 Tex.Cr. 519. 

70 C.J. p 412 note 77. 

Income tax returns 

Testimony of attorney relative to 
defendants’ income tax returns was 
properly excluded on ground that in¬ 
formation was privileged. 

Cal.—Clyne v. Brock, 188 P.2d 263, 
82 C.A.2d 958. 

94. Mont.—August v. Burns, 255 P. 
737, 79 Mont 198. 

70 C.J. p 412 note 78. 

95. N.Y.—Eastman v. Kelly, 1 N.Y.S. 

866 . 
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in connection with pending or expected litigation, 
but extends to all cases where the attorney is con¬ 
sulted by his client in the line of his profession. 96 

Importance or materiality of statement . The priv¬ 
ilege does not depend on the importance of the 
statement or its materiality in connection with the 
subject matter of the employment of the attorney, 
but it is sufficient that the statement was made in 
the confidence resulting from the relation. 97 So, the 
privilege may apply to a question of present vital 
importance or to a purely academic proposition. 98 
The rule against an attorney's disclosure of con¬ 
fidential communications by a client must be strictly 
adhered to, irrespective of whether the client would 
suffer harm on the merits of the case as a result of 
the disclosure. 99 

Threats . It has been held that a threat by the 
client against a third person cannot be the sub¬ 
ject of a privileged communication to his attorney. 1 

Agreements of adverse party. The rule of privi¬ 
lege does not preclude an attorney from testifying 
to any agreement made with the opposite party at 
the request of his own client. 2 

Communications testified to by client. Where the 
client testifies as to statements made by the attorney, 
the attorney may testify with respect thereto. 3 


b. Professional Conmmnications 

A communication to an attorney, in order to be privi¬ 
leged, must relate to professional matters and must have 
been made because of the relation of attorney and client. 

In order for a communication to be privileged not 
only must the relation of attorney and client exist 
between the parties, as discussed supra § 277, but 
the communication must relate to professional mat¬ 
ters 4 and must have been made because of the rela¬ 
tion of attorney and client. 5 The mere fact that 
at the time of the communication the relation of 
attorney and client existed between the parties does 
not make it privileged. 6 It may or may not be 
privileged according to its nature. 7 The privilege 
does not protect against disclosure every communi¬ 
cation which the client may choose to make to his 
attorney under a pledge of secrecy; 8 it protects 
only such communications as the client may make, 
not pending the attorney's professional employment, 
but in the course of it. 9 

That which is privileged is a confidential com¬ 
munication properly intrusted to the attorney in his 
professional capacity and necessary and proper to 
enable him to discharge the functions of his office 
according to the usual practice and discipline. 10 
The communication must be made by the client for 
the purpose of obtaining counsel, advice, or direc¬ 
tion with respect to his legal rights or obligations. 11 


96. Mo.—Busseii v. Bel Commune, 
199 S.W.2d 13, 239 Mo.App. 859. 

70 C.J. p 417 note 43. 

Basis of suit 

An attorney is forbidden to dis¬ 
close information obtained by him 
from client "when such information 
could be made the basis of suit 
against client. 

N.T.—In re Williams’ Estate, 39 N. 
Y.S.2d 741, 179 Misc. 805. 

97. Me.—Aiken v. Kilburne, 27 Me. 
252. 

Pa.—Moore v. Bray, 10 Fa. 519. 

70 C.X p 420 note 65. 

98. Mich.—In re Bath wick’s Will, 
216 N.W. 420, 241 Mich. 156. 

99. N.J.—State v. Krich, 9 A.2d 803, 
123 N.J.Law 519. 

1. Tex.—Pearson v. State, 120 S.W. 
1004, 56 Tex.Cr. 607. 

70 C.J. p 426 note 41. 

2. Ill.—Thayer v. McEwen, 4 El. 
App. 416. 

3. S.D.—Johnson v. Ebenson, 160 N. 
W. 847, 38 S.D. 116. 

70 C.J. p 431 note 97. 

4. U.S.—Pollock v. XT. S., C.A.Ala., 
202 F.2d 281, certiorari denied 73 

S.Ct 1133, 345 U.S. 993, 97 L.Ed. 
1401. 

Willard C. Beach Air Brush Co. 
v. General Motors Corp., D.C.N.Y., 


118 F.Supp. 242, affirmed, C.A., 214 
F.2d 664—U. S. v. United Shoe 
Machinery Corp., D.C.Mass., 89 F. 
Supp. 357. 

U. S. v. Chin Lim Mow, D.C.Cal., 
12 F.R.D. 433. 

Cal.—Solon v. Lichtenstein, 244 P.2d 
907, 39 C.2d 75. 

Ga.—Atlanta Coca-Cola Bottling Co. 
V. Goss, 179 S.E. 420, 50 Ga.App. 
637. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Minn.—Knox v. Knox, 25 N.W.2d 225, 
222 Minn, 477. 

N.Y.—In re Morrell’s Estate, 277 N. 
Y.S. 262, 154 Misc. 356. 

In re Hall’s Estate, 120 N.Y.S.2d 

886 . 

70 C.J. p 412 note 80. 

5. Kan.—State v. Addington, 147 P. 

! 2d 367, 158 Kan. 276. 

N.Y.—Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778. 

N.D.—Stormon v. Weiss, 65 N.W.2d 
j 475. 

Tex.—Bridges v. State, 100 SW.2d 
372, 131 TexCr. 482. 

70 C.J. p 413 note 81. 

Pamily arrangements 
Where only legal matter discuss¬ 
ed by client and attorney was ques¬ 
tion of transfer of cemetery lots to 
certain relative of client, balance of 
conversation between client and at¬ 
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torney concerning client’s family ar¬ 
rangements for division of his prop¬ 
erty on death had no relation to any 
professional employment of the at¬ 
torney by the client, and therefore 
the conversation as to the division of 
property was not privileged. 

Cal.—Solon v. Lichtenstein, 244 P. 
2d 907, 39 C.2d 75. 

6. U.S.—Modern Woodmen of Amer¬ 
ica v. Watkins, C.C.A.Fla., 132 F. 
2d 352. 

Mahoney v. U. S., D.C.La., 48 F. 
Supp. 212. 

D.C.—Cafritz v. Koslow, 167 F.2d 749, 
83 U.S.App.D.C. 212. 

Minn.—-Knox v. Knox, 25 N.W. 2d 225, 
222 Minn. 477. 

Utah.—Anderson v. Thomas, 159 P.2d 
142, 108 Utah 252. 

70 C.J. p 413 note 82. 

7- Iowa.—Stoddard v. Kendall, 119 
N.W. 138, 140 Iowa 588. 

8. N.Y.—Richards v. Richards, 119 
N.Y.S. 81, 64 Misc. 285. 

9. N.Y.—Richards v. Richards, su¬ 
pra. 

10. Iowa.—Stoddard v. Kendall, 119 
N.W. 138, 140 Iowa 588. 

11. U.S.—Olender v. U. S., C.A.Cal., 
210 F.2d 795, 42 A.L.R.2d 736- 
Pollock v. U. S., C.A.Ala., 202 F. 
2d 281, certiorari denied 73 S.Ct. 

| 1133, 345 U.S. 993, 97 L.Ed. 1401. 
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Ordinarily, whenever the communication made re¬ 
lates to a matter so connected with the employment 
as attorney or counsel as to afford presumption that 
it was the ground of the address by the client, then 
it is privileged from disclosure. 12 The privilege of 
nondisclosure of information which the client gives 
to his attorney for the purpose of securing legal 
assistance is not lost merely because relevant non- 
legal considerations are expressly stated in the com¬ 
munication which also includes legal advice. 13 

c. Relation to Subject Matter of Employment 

A communication between attorney and client must 
relate to the subject matter of the employment in order 
to be privileged. 

In order for a communication between attorney 
and client to be privileged it must relate to the sub¬ 
ject matter of the employment, 14 that is, the relation 
of attorney and client must exist with respect to the 
matter to which the communication relates, 15 and it 
must be made for the purpose of enabling the at¬ 
torney correctly to understand the matter in which 
he is employed, 16 and of obtaining professional ad¬ 
vice or assistance. 17 It is not necessary, however, 
that the communication should be made for the ex¬ 
press purpose of taking advice at the time, provided 
it is made in the course of the employment, and is 


97 C.J.S. 

material thereto or believed to be such and is made 
by the client to his attorney in recognition and be¬ 
cause of the professional relation between them. 18 

The privilege does not apply to extraneous or 
impertinent communications which have no perti¬ 
nency to the business which the attorney is en¬ 
gaged to transact ; 19 and, where the transaction be¬ 
tween the attorney and client is the preparation of 
an instrument in accordance with the directions of 
a client, and no legal advice is asked or required, the 
reasons or motives moving the client to make the 
instrument, if stated to the attorney, are not 
privileged. 20 

d. Information Acquired Otherwise than from 
Client 

Information acquired by the attorney which was not 
communicated or confided to him by his client or by an 
agent of his or of his client is not privileged, even though 
obtained while acting as attorney. 

The general rule is that information acquired by 
the attorney which was not communicated or con¬ 
fided to him by his client or by an agent of his or 
of his client is not privileged, 21 even though ob¬ 
tained while acting as attorney. 22 Acts done by 
the attorney in the course of his employment, 22 facts 
with which the attorney became acquainted while 


U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357. 

70 C.J. p 413 note 87. 

legitimate course of professional 
employment 

Rule of public policy which calls 
for privileged character of commu¬ 
nication between attorney and client 
demands that it be confined to the 
legitimate course of professional em¬ 
ployment in making or preparing a 
defense at law or substantiating his 
claim. 

Tex.—Clark v. State, 261 S.W.2d 339, 
159 Tex.Cr. 187, certiorari denied 
74 S.Ct. 69, 346 U.S. 865, 98 L.Ed. 
369, rehearing denied 74 S.Ct 217, 
346 U.S. 905, 98 L.Ed. 404. 

12. N.T.—Bacon v. Frisbie, 80 N.Y. 
394, 36 Am.R. 627. 

Neugass v. Terminal Cab Corpo¬ 
ration, 249 N.Y.S. 631, 131 Misc. 
699. 

13. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F. 
Supp. 357. 

14b U.S.—Corpus Juris cited in Mod¬ 
ern Woodmen of America v. Wat¬ 
kins, C.C.A.Fla., 132 F.2d 352, 354. 

U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357. 
Hawaii—Wery v. Pacific Trust Co., 
33 Hawaii 701. 

11L—In re Busse's Estate, 75 HE. 
2d 36, 332 ULApp. 258. 


Minn.—Knox v. Knox, 25 N.W.2d 225, 
222 Minn. 477. 

Mo.—Bussen v. Eel Commune, 199 
S.W.2d 13, 239 Mo.App. 859. 

Mont.—Ludwig v. Montana Bank & 
Trust Co., 98 P.2d 377, 109 Mont. 
477. 

N.Y.—Falkenhainer v. Falkenhainer, 
97 N.Y.S.2d 467, 198 Misc. 29. 

70 C.J. p 416 note 34. 

I Beal estate transactions 
! Where attorney habitually acted 
for client with respect to real es¬ 
tate transactions and client talked 
to him as his attorney concerning 
transfer of certain lots, attorney was 
disqualified to testify concerning cli¬ 
ent’s statements, although he had 
not been employed with respect to 
conveyance of such lots. 

H.C.—Guy v. Avery County Bank, 
173 S.E. 600, 206 N.C. 322. 

15. U.S.—Corpus Juris cited in Mod¬ 
em Woodmen of America v. Wat¬ 
kins, C.C.A.Fla., 132 F.2d 352, 354 
—Hartzell v. U. S., C.C.A.Iowa, 72 
F.2d 569, certiorari denied 55 S.Ct. 
216, 293 U.S. 621, 79 L.Ed. 708. 
Cal.—People v. Hall, 130 P.2d 733, 55 
C.A.2d 343. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

N.Y.—Kent Jewelry Corp. v. Kiefer, 
113 N.Y.S.2d 12, 202 Misc. 778. 

70 C.J. p 416 note 35. 
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16. Wash.—McDermont v. Bateman, 
203 P. 66, 118 Wash. 230. 

70 C.J. p 416 note 36. 

17. N.Y.—Kent Jewelry Corp. v. Kie¬ 
fer, 113 N.Y.S.2d 12, 202 Misc. 778. 

70 C.J. p 416 note 37. 

18. Mass.—National Bank of Repub¬ 
lic v. Delano, 58 N.E. 1079, 177 
Mass. 362, 83 Am.S.R. 281. 

70 C.J. p 417 note 38. 

19. Ky.—Morton v. Morris, 5 Ky.Op. 
127. 

70 C.J. p 417 note 39. 

20. Ill.—Debolt v. Blackburn, 159 N. 
E. 790, 328 III. 420—Champion v. 
McCarthy, 81 N.E. 808, 228 Ill. 87, 
11 L.R.A..N.S., 1052, 10 Ann-Cas. 
517. 

21. D.C.—Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

N.J.—In re Stein, 62 A.2d 801, 1 N. 
J. 228. 

Pa.—Kerr v. Hofer, 32 A.2d 402, 347 
Fa. 356. 

70 C.J. p 414 note 6. 

22. D.C.—Hawley ▼. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

70 C.J. p 414 note 7. 

23. U.S.—'U. S. v. De Vesto, C.OA. 
N.Y., 52 F.2d 26, 78 A.L.R. 336, cer¬ 
tiorari denied 52 S.Ct. 138, 284 U. 
S. 678, 76 L.Ed. 573. 

70 OJ. p 415 note 9. 
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engaged in his professional duty as the attorney or 
counsel of his client, 24 and facts which have come 
to the attorney's knowledge by being done in his 
presence, 25 although he was present in consequence 
of his engagement as counsel, 26 are not privileged. 

An attorney may testify as to scientific facts of 
which he has knowledge, 27 the identity of his client 
as the person who subscribed and swore to a plead¬ 
ing or affidavit, although he was present only in 
consequence of his professional character, 28 or as 
the person who was convicted in a previous prosecu¬ 
tion, 29 the handwriting of his client, 30 although he 
obtained his knowledge of such handwriting from 
having been employed professionally, 31 the fact of 
the execution of a deed or instrument of writ¬ 
ing 32 and the circumstances attending such execu¬ 
tion, 33 and, provided it has been delivered, the con- 
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tents of the deed 34 or the delivery of such instru¬ 
ment, 35 as to whether he has ever seen a certain 
deed or will, 36 whether he was present when an ac¬ 
count stated was signed, 37 when and where it was 
done, 38 who was present, 39 or whether he made an 
investigation of a certain matter. 40 

Neither does the rule of privilege exclude evi¬ 
dence as to whether, in the preparation of a cause 
for trial, a party was interrogated by his attorney 
as to his knowledge with respect to the matters 
involved and the questions and answers reduced to 
writing, enabling the attorney to know what his 
client might be expected to testify to, 41 and it is 
not error for a party to prove by the other party 
on cross-examination that his attorney had read to 
him his deposition, made in prior proceedings in the 
case. 42 A party is not privileged against testifying 


24. N.Y.—Crosby v. Berger, 11 Paige i 
379. 

Tex.—Bridges v. State, 100 S.W.2d 
372, 131 Tex.Cr. 482. 

Information secured from witness 
Protective cloak of “attorney-client 
privilege" does not extend to infor¬ 
mation which an attorney secures 
from a witness while acting for his 
client in anticipation of litigation. 

U.S.—Stone v. Grayson Shops, D.C. 
N.Y., 8 F.R.D. 101. 

Information from opposing attorney 
Information obtained by the debt¬ 
or’s attorney from the creditor’s at¬ 
torney and communicated to the debt¬ 
or, to the effect that judgment would 
be taken and garnishment proceed¬ 
ings commenced, is not within the 
privilege protecting information ob¬ 
tained by an attorney from his cli¬ 
ent 

U.S.—Roberts v. Metropolitan Life 
Ins. Co., C.C.A.I11., 94 F.2d 277, cer¬ 
tiorari denied 58 S.Ct. 764, 303 U.S. 
660, 82 L.Ed. 1119—Smith v. Met¬ 
ropolitan Life Ins. Co., C.C.A.I11., 
94 F.2d 277, certiorari denied 68 S. 
Ct 1039, 304 U.S. 570, 82 L.Ed. 1535. 

Photographs 

Where winch was the physical in¬ 
strumentality causing a serious ac- 
iident to plaintiff, and an attorney 
who, as counsel for a third party 
who was likely to be made a defend- 
mt in another case arising out of 
die same accident, went to the vessel 
with photographer and personally di¬ 
rected and supervised the taking of 
Photographs of the winch, the photo- 
rraphs were not privileged. 

J.S.—Shields v. Sobelman, D.C.Pa., 
64 F.Supp. 619. 

IS. Cal.—McKnew v. Superior Court 
of City and County of San Fran¬ 
cisco, 142 P.2d 1, 23 C.2d 58. 

Jtah.—Burton v. McLaughlin, 217 P. 
2d 566, 117 Utah 483. 

0 C.J. p 415 note 1L 
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Assault 

Where attorney representing par¬ 
ty to a divorce action was present 
when that party allegedly assaulted 
both the attorney and a third party 
with a knife, testimony of attorney 
in criminal prosecution as to events 
that occurred was not objectionable 
as divulging any private or confiden¬ 
tial communication between attor¬ 
ney and client. 

Miss.—Ferrell v. State, 45 So.2d 127, 
208 Miss. 539. 

Place of signature of note 

Where crucial Question in action on 
note was whether defendant signed 
note, believing that it was a receipt 
as contended by her, or whether de¬ 
fendant signed note in office of plain¬ 
tiff’s attorney, knowing that it was 
a note, as contended by plaintiff, and 
testimony of plaintiff and defendant 
was in sharp conflict it was proper 
for plaintiff’s attorney to testify that 
defendant signed note in attorney’s 
office. 

Ohio.—Parker v. Friendt 118 N.E.2d 
216, 99 Ohio App. 329. 

26. N.H.—Patten v. Moor, 29 N.H. 
163. 

27. Ky.—Trosper Coal Co. v. Rader, 
179 S.W. 1023, 166 Ky. 797. 

70 C.J. p 415 note 13. 

28. Eel.—In re Jones, 70 A. 15, 22 
Del. 463. 

29. Iowa.—Rand v. Ladd, 26 N.W.2d 
107, 238 Iowa 380. 

Wash.—State v. Powell, 297 P. 160, 
161 Wash. 514. 

Representation in another trial 

In prosecution for grand larceny 
under indictment also charging prior 
conviction of armed robbery, attor¬ 
ney's testimony that defendant was 
one of persons represented by wit¬ 
ness in robbery trial was not inad¬ 
missible as involving “privileged 
communication" between attorney 
and client. 


W.Va.—State v. Fisher, 27 S.E.2d 
581, 126 W.Va. 117. 

30. D.C.—Hawley v. Hawley, 114 F. 

2d 745, 72 App.D.C. 376. 

70 C.J. p 415 note 16. 

31- Ky.—Dukes v. Davis, 101 S.W. 

390, 125 Ky. 313, 30 Ky.L. 1348. 

70 C.J. p 415 note 17. 

32. Mo.—Wilcox v. Coons, 220 S.W« 
2d 15, 359 Mo. 52. 

Neb.—Nelson v. Glidewell, 51 N.W.2d 
892, 155 Neb. 372—In re Coon s 
Estate, 48 N.W.2d 778, 154 Neb. 
690. 

Okl.—McCaw v. Hartman, 122 P 2d 
999, 190 Okl. 264. 

70 C.J. p 415 note 18. 

33. Ga.—Jones v. Smith, 56 S.E.2d 
462, 206 Ga. 162. 

Utah.—Anderson v. Thomas, 159 P 2d 
142, 108 Utah 252. 

70 C.J. p 415 note 19. 

34. N.Y.—:Baxter v. Baxter, 156 N.Y. 
S. 521, 92 Misc. 567, affirmed 169 
N.Y.S. 1099, 173 App.Div. 998. 

70 C.J. p 415 note 20. 

35. Mo.—Clark v. Skinner, 70 S.W.2d 
1094, 334 Mo. 1190. 

70 C.J. p 416 note 21. 

36. N.Y.—Brandt v. Klein, 17 Johns. 
335. 

37- N.Y.—Coveney v. Tannahill, 1 
Hill 33, 37 Am.D. 287. 

38- N.Y.—Coveney v. Tannahill, su¬ 
pra. 

39. N.Y.—Coveney v. Tannahill, su¬ 
pra. 

4a R.I.—Warren v. Warren, 80 A. 
593, 33 R.I. 71. 

41. Wis.—Herman v. Schlesinger, 90 
N.W. 460, 114 Wis. 382, 91 Am.S.R. 
922. 

70 C.J. p 416 note 27. 

42. Tex.—Danner v. Walker-Smith 
Co., Civ.App., 154 S.W. 295. 
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as to whether he received from his attorneys money 
paid them by the adverse party pursuant to a settle¬ 
ment, 43 and the attorney cannot refuse to declare 
what moneys he has or had in his hands belonging 
to his client, the defendant. 44 

In an action against an attorney for damages for 
maliciously making false representations as to plain¬ 
tiff’s business with intent to injure his credit, letters 
written by the attorney to a client of his, who is 
not in court, containing alleged misrepresentations 
of plaintiff’s financial standing, are not privileged. 45 
In litigation concerning the title to realty, a party 
defendant who acted as attorney for the present 
plaintiffs in a former suit in which they were de¬ 
fendants is a competent witness as to why the 
former suit was dismissed. 46 


97 C.J.S. 

e. Fact of Employment, Advice, or Services 

The attorney-client privilege pertains to the subject 
matter, and not to the fact, of the employment as attor¬ 
ney, so that ordinarily the identity of the attorney's cli¬ 
ent, or the name of the real party in interest, and the 
terms of the employment will not be considered as privi¬ 
leged matter. 

The existence of the relation of attorney and 
client is not a privileged communication. 47 The 
privilege pertains to the subject matter, and not to 
the fact, of the employment as attorney, 48 and since 
it presupposes the relationship of attorney and 
client, it does not attach to the creation of that rela¬ 
tionship. 49 So, ordinarily, the identity of the attor¬ 
ney’s client, 50 or the name of the real party in in¬ 
terest, 51 and the terms of the employment 52 will not 
be considered as privileged matter. The client 53 or 
the attorney 54 may be permitted or compelled to tes- 


43. Wis.—Koeber v. Somers, 84 N. 
W. 991, 108 Wis. 497, 52 L.R.A. 
512. 

44. N.Y.—Li. Michel Plumbing- & 
Heating- Corp. v. Randall Ave. 
Theatre Corp., 39 N.Y.S.2d 830, 179 
Misc. 998. 

Pa.—General Tire Co. of Philadelphia 
v. Mulholland, 16 Pa.Dist. & Co. 
43. 

45. Iowa.—Simons v. Petersberger, 
151 N.W. 392, 171 Iowa 564. 

4& Ky.—Superior Oil Corporation v. 
Alcorn, 47 S.W.2d 973, 242 Ky. 814. 

47. U.S.— Corpus Juris quoted in 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629—Goddard v. U. 
S., C.C.A-Ga., 131 F.2d 220. 

Magida on Behalf of Vulcan De- 
tinning- Co. v. Continental Can Co., 
D.C.N.Y., 12 F.R.D. 74. 

N.Y.—Myer v. Myer, 71 N.Y.S.2d 530, 
189 Misc. 406, affirmed 72 N.Y.S.2d 
257, 272 App.Div. 814. 

Tex.— Corpus Juris cited in Stewart 
Abstract Co. v. Judicial Commis¬ 
sion, Civ.App., 131 S.W.2d 686, 690. 

70 C.J. p 420 note 66. 

Representation, of party 

Matters dealing with attorney’s 

representation of a party and his au¬ 
thorization to act for such party are 

not within attorney-client privilege. 

N.Y.—Gallagher v. Akoff Realty 
Corp., 95 N.Y.S.2d 796, 197 Misc. 
460. 

48. U.S.—Corpus Juris quoted in 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629. 

N.Y.—Hampton v. Boylan, 46 Hun 
151. 

49. U.S.— Corpus Juris quoted in 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629. 

I>.C.—Catalog Ass’n v. A. Eberly’s 
Sons, 50 F-2d 981, 60 App.D.C. 216. 

50. U.S.— Corpus Juris quoted In 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629. 


D.C.—Tomlinson v. U. S., 93 F.2d 652, 
68 App.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 58 S.Ct. 645, 303 
U.S. 646, 82 L.Ed. 1102, and Pratt v. 
U. S., 58 S.Ct. 645, 303 U.S. 642, 82 
L.Ed. 1107. 

N.J.—State v. Toscano, 100 A.2d 170, 
13 N.J. 418. 

N.Y.—Application of Franklin Wash¬ 
ington Trust Co., 148 N.Y.S.2d 731, 

1 Misc.2d 697—People ex rel. Vo- 
gelstein v. Warden of County Jail 
of New York County, 270 N.Y.S. 
362, 150 Misc. 714, affirmed 271 N. 
Y.S. 1 059, 242 App.Div. 611. 

Ohio.— Corpus Juris cited in Ex parte 
Martin, 47 N.E.2d 388, 395, 141 Ohio 
St. 87. 

70 C.J. p 420 note 69. ^ 

Special circumstances | 

The rule that name and occupation 
of a client may, under special cir¬ 
cumstances, constitute privileged 
communication where disclosure 
thereof would disclose whole rela¬ 
tionship and facts which attorney 
has solemnly promised not to dis¬ 
close, is properly limited to cases 
involving exceptional circumstances. 
D.C.—Tomlinson v. U. S., 93 F.2d 652, 
68 App.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 58 S.Ct. 645, 303 
U.S. 646, 82 L.Ed. 1102, and Pratt v. 
U. S., 58 S.Ct. 645, 303 U.S. 642, 82 
L.Ed. 1107. 

Com mingled funds 

Where government showed that 
moneys deposited in taxpayer’s bank 
accounts were not included in his in¬ 
come tax returns, but taxpayer con¬ 
tended that the questioned portions 
of the funds actually belonged to his 
clients and were commingled with 
taxpayer’s own fund, the confidential 
relationship of attorney and client 
did not justify taxpayer in refusing 
to disclose the identity of his clients. 
U.S.—Mauch v. Commissioner of In¬ 
ternal Revenue, C.C.A.3, 113 F.2d 
555. 


51. U.S.— Corpus Juris quoted in 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629. 

70 C.J. p 420 note 70. 

52. U.S.— Corpus Juris quoted in 
Behrens v. Hironimus, C.C.A.W.Va., 
170 F.2d 627, 629. 

Ohio.— Corpus Juris cited in Ex parte 
Martin, 47 N.E.2d 388, 395, 141 Ohio 
St 87. 

Wash.—Collins v. Hoffman, 113 P. 
625, 62 Wash. 278, Ann.Cas.l913A 
1. 

Terms of retainer 

It has been held, however, that, 
while existence of retainer is out¬ 
side privilege of confidential com¬ 
munications between attorney and 
client, the actual terms of the retain¬ 
er are within the privilege. 

U.S.—Magida on Behalf of Vulcan 
Detinning Co. v. Continental Can 
Co., D.C.N.Y., 12 F.R.D. 74. 
Negotiations 

Attorneys' testimony concerning 
negotiations relative to their employ¬ 
ment to defend certain actions 
against clients was not incompetent 
as concerning communications made 
to them in their professional capac¬ 
ities by clients. 

Ky.—Sachs v. Title Ins. & Trust Co., 
202 S.W.2d 384, 305 Ky. 154. 

53. U.S.— Corpus Juris quoted In 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629—Goddard v. U. 
S. f C.C.A.Ga., 131 F.2d 220. 

70 C.J. p 420 note 72. 

54. U.S.— Corpus Juris quoted in 
Behrens v. Hironimus, C.A.W.Va-, 
170 F.2d 627, 629—U. S. v. Pape, C. 
C.A.N.Y., 144 F.2d 778, certiorari 
denied 65 S.Ct. 86, 323 U.S. 752, 89 
L.Ed. 602. 

N.J.—State v. Toscano, 100 A.2d 170, 
13 N.J. 418. 

70 C.J. p 420 note 73. 

Name of client 

An attorney may be permitted or 
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tify as to the fact of his employment as attorney, or 
as to the fact of his having advised his client as 
to a certain matter, 56 or performed certain services 
for the client; 56 and letters written to the attorney 
are competent evidence to show that the writer was 
the client for whom the attorney brought and con¬ 
ducted the suit. 57 

This rule, however, is based and decided on the 
principle that the client retained his attorney and 
authorized him to do certain public acts or deal 
with third parties and that the communications were 
made for the purpose of enabling the attorney to 
perform acts which invoked the rights of third par¬ 
ties who acted on the faith of his attorneyship so 
that it is entirely proper that the fact of attorney- 
ship should be established. 58 Thus the attorney will 
not be required to disclose the identity of his client 
except in an action or proceeding in which he pur¬ 
ports to represent the client, 59 and an attorney may 
not be compelled, at the instance of a hostile litigant, 
to disclose his retainer or the nature of the transac¬ 
tions to which it related, when such information 
could be made the basis of a suit against his client. 60 

The name of the client will be considered privi¬ 
leged matter where the circumstances of the case are 
such that the name of the client is material only for 
the purpose of showing an acknowledgment of guilt 
on the part of such client of the very offenses on ac¬ 
count of which the attorney was employed, 61 or 
where a party, for the purpose of establishing his 
claims in a litigation which is hostile to the client, 
is desirous of establishing that certain persons were 


interested in a certain transaction so that they may 
be made liable as parties, and, in the hope of estab¬ 
lishing this liability, seek to make the attorney 
testify that he did represent them in respect of that 
transaction. 62 It has been held that the attorney 
of a plaintiff in ejectment who is administrator of 
an estate cannot be compelled to testify whether 
or not he is employed to bring the suit for the in¬ 
dividual benefit of his client rather than for the 
benefit of the estate. 63 

f. Compensation of Attorney 

The attorney-client privilege does not exclude evi¬ 
dence as to the contract between the attorney and client 
as to the fee to be paid for professional services, or the 
mode or terms of payment of such fee, unless such testi¬ 
mony would tend to implicate the client in the commis¬ 
sion of a crime, or to show an admission on his part sub¬ 
jecting him to a civil liability. 

The rule as to privileged communications does 
not exclude evidence as to the contract between the 
attorney and client as to the fee to be paid for pro¬ 
fessional services, 64 or the mode or terms of pay¬ 
ment of such fee, 65 unless such testimony would 
tend to implicate the client in the commission of a 
crime, 66 or to show an admission on his part subject¬ 
ing him to a civil liability. 67 It is not something 
which was acquired from the client or during the 
existence or by reason of the relationship of at¬ 
torney and client, but it is a matter collateral to the 
professional relation, not strictly a part of it, one 
which has no bearing on the merits of the matters 
on which professional aid was invoked, 68 and which 
was necessarily fixed in some amount or other before 
the relation of attorney and client existed. 69 


compelled to disclose the name of 
the person by -whom he is employed 
or retained. 

N.Y.—Application of Franklin Wash¬ 
ington Trust Co., 148 N.Y.S.2d 731, 
1 Misc.2d 697. 

70 C.J. p 420 note 73 [bj. 

55. U.S.— Corpus Juris quoted In 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629. 

70 C.J. p 421 note 74. 

56. U.S.— Corpus Juris quoted, in 
Behrens v. Hironimus, C.A.W.Va., 
170 F.2d 627, 629—U. S. v. Pape, C. 
C.A.N.Y., 144 F.2d 778, certiorari 
denied 65 S.Ct. 86, 323 U.S. 752, 89 
L.Ed. 602. 

70 C.J. p 421 note 75. 

57. D.C.—Catalog Ass’n v. A. Eber- 
ly*s Sons, 50 F.2d 981, 60 App.D.C. 
216. 

N.H.—Harriman v. Jones, 58 N.H. 
328. 

58. N.Y.—In re Shawmut Min. Co., 
87 N.Y.S. 1059, 94 App.Div. 156. 

59. N.Y.—In re Malcom, 113 N.Y.S. 
666, 129 App.Div. 226. 


60. N.Y.—Miller v. Stern, 27 N.Y.S. 
2d 374, 262 App.Div. 5. 

61. Cal.—Ex parte McDonough, 149 
P. 566, 170 C. 230, L.R.A.1916C 593, 
Ann.Cas.l916E 327. 

70 C.J. p 421 note 79. 

62. N.Y.—Neugass v. Terminal Cab 
Co., 249 N.Y.S. 631, 139 Misc. 699. 

70 C.J. p 421 note 80. 

63. Ga.—Doe ex dem. Stephens v. 
Roe ex dem. Mattox, 37 Ga. 289. 

64. Ark.—Gocio v. Gocio, 177 S.W.2d 
742, 206 Ark. 579. 

Minn.—Baskerville v. Baskerville, 75 
N.W.2d 762, 246 Minn. 496. 

Tex.— Corpus Juris cited in Stewart 
Abstract Co. v. Judicial Commis¬ 
sion, Civ.App., 131 S.W.2d 686, 690. 
70 C.J. p 418 note 45. 

Account books 

In suit to enjoin abstract and title 
guaranty companies and officers and 
agents thereof from engaging in al¬ 
leged illegal practice of law, a bill 
book offered by plaintiffs and show¬ 
ing charges made by defendants’ at¬ 
torney, who was manager of both 
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companies, for legal work performed 
by her and the names of clients and 
nature of services performed and a 
ledger reflecting payments were ad¬ 
missible as account books and were 
improperly excluded as privileged 
communications between attorney 
and client. 

Tex.—Stewart Abstract Co. v. Judi¬ 
cial Commission of Jefferson Coun¬ 
ty, Civ.App., 131 S.W.2d 686. 

65. S.C.—Strickland v. Capital City 
Mills, 54 S.E. 220, 74 S.C. 16, 7 L. 
R.A.,N.S., 426. 

70 C.J. p 418 note 46. 

66. Mo.—State v. Dawson, 1 S.W. 
827, 90 Mo. 149. 

70 C.J. p 418 note 47. 

67. U.S.—Liggett v. Glenn, Mo., 51 
F. 381, 2 C.C.A. 286. 

70 C. J. p 418 note 48. 

6a S.C.—Strickland v. Capital City 
Mills, 54 S.E. 220, 74 S.C. 16, 7 L. 
R.A.,N.S., 426. 

70 C.J. p 418 note 49. 

69. Ga.—Bank of Lumpkin v. Farm¬ 
ers' State Bank, 132 S.E. 221, 163 



§ 283 WITNESSES 

g. Fact of Communication 

A party may refuse on the ground of privilege to 
state whether he communicated certain facts to his at¬ 
torney, but the fact that the attorney communicated with 
his client, and the date of such communication, are not 
privileged. 

A party cannot be compelled to state whether he 
communicated certain facts to his attorney. 70 How¬ 
ever, the fact that the attorney communicated with 
his client, 71 and the date of such communication, 72 
are not privileged. So, also, where the client as a 
witness has testified to certain facts and in effect 
admitted that he communicated them to his attorney, 
he may be interrogated as to the time of such com¬ 
munication; 73 and where defendant in a criminal 
case on the second trial testifies to certain facts and 
states that he told them to his attorney prior to the 
first trial, his testimony on the first trial that he had 
told nobody may be read in evidence. 74 An attorney 
is competent to testify that he and a client did not 
say various things to each other and that the at¬ 
torney did not know of certain of his client's acts 
since no “communications” with the client are in¬ 
volved. 75 

Additional informers . Where, in an action for 
malicious prosecution in having plaintiff prosecuted 
for cruelty to animals by the society for the pre¬ 
vention thereof, the superintendent of the society 
was asked on cross-examination if the attorneys 
for the society advised him when the information 
was given if they had other witnesses besides de¬ 
fendant and those acting with him, it was error to 
exclude the testimony as a privileged communica¬ 
tion. 76 


97 C.J.S. 

Jl Physical or Mental Condition of Client 

An attorney is not precluded by any claim of privi¬ 
lege from testifying as to the physical or mental condi¬ 
tion of his client, but he cannot disclose privileged matter 
as a basis for an opinion as to his client’s sanity at the 
time of a certain consultation. 

An attorney may testify as to the physical or 
mental condition of his client, 77 at least where the 
facts on which his opinion is based did not come 
to his knowledge because of his professional rela¬ 
tion; 78 but he cannot disclose privileged matter as 
a basis for an opinion as to his client’s sanity at the 
time of a certain consultation. 79 

Testimony of stenographer . A stenographer who, 
while employed by the testator’s attorney, met the 
testator, and conversed with him in the office of her 
employer and formed an opinion of his mental con¬ 
dition, is not barred from testifying as to such opin¬ 
ion in a contest of his will, by a statute providing 
that an attorney’s stenographer cannot be examined 
without his consent concerning any fact learned in 
such capacity. 80 

i Statements Made to Be Communicated to 
Others, or Made Public 

Statements made by a client to his attorney which 
are intended to be communicated to others or to be made 
public, or matters which the attorney, in the discharge 
of his duty to his client, is necessarily obliged to make 
public, are not privileged. 

As a general rule, there is no privilege as to state¬ 
ments by a client to his attorney for communica¬ 
tion to a third person, 81 such as statements made 


Ga. 801—Smithwick v. Evans, 24 
Ga. 461. 

70. Ala.—Birmingham R., etc., Co. v. 
Wildman, 24 So. 548, 119 Ala 547. 

71- Ga—Rylee v. Bank of Statham, 
67 S.E. 383, 7 GaApp. 489. 

Pa—Commonwealth v. Brown, 175 A 
748, 116 PaSuper. 1. 

Purpose of questioii 
Refusal to permit question on 
whether witness had conferred with 
his attorneys concerning the legal 
effect of a document, asked for pur¬ 
pose of showing that witness was 
aware of the contents of such docu¬ 
ment, was not error, since subsequent 
question concerning nature of con¬ 
versations with attorney would have 
been improper. 

Ga—Morris v. Courts, 1 S.E.2d 687, 
59 GaApp. 666. 

72. Ga—Rylee v. Bank of Statham, 
67 S.E. 383, 7 GaApp. 489. 

70 C. J. p 421 note 84. 

73. Cal.—Tibbet v. Sue, 58 P. 160, 
125 C. 544. 


74. Colo.—Cook v. People, 153 P. 214, 
60 Colo. 263. 

75. Cal.—People v. Hall, 130 P.2d 
733, 55 C.A2d 343. 

76. N.Y.—Graham v. Graham, 126 N”. 
Y.S. 941, 142 App.Div. 131. 

77. U.S.—Willard C. Beach Air 

Brush Co. v. General Motors Corp., 

D. C.N.J., 118 F.Supp. 242, affirmed, 
CA, 214 F.2d 664. 

Ga—Jones v. Smith, 56 S.E.2d 462, 
206 Ga 162. 

Mo.—Burgdorf v. Keeven, 174 S.W. 
2d 816, 351 Mo. 1003—Clark v. 
Skinner, 70 S.W.2d 1094, 334 Mo. 
1190. 

Ohio.—Heiselmann v. Franks, 194 N. 

E. 604, 48 Ohio App. 536. 

70 C.J. p 424 note 19. 

Communications not divulged 

In prosecution for conspiracy, tes¬ 
timony of attorney who had repre¬ 
sented victim, concerning victim's 
mental condition, was not inadmissi¬ 
ble as confidential and privileged, 
where it did not divulge communica¬ 
tions between attorney and client and 
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was not based on such communica¬ 
tions. 

Cal.—People v. Gilbert, 78 P.2d 770, 
26 C.A.2d 1. 

78. Kan.—Sheehan v. Allen, 74 P. 
245, 67 Kan. 712. 

79. Mich.—Grand Rapids Trust Co. 
v. Bellows, 195 N.W. 66, 224 Mich. 
504. 

70 C.J. p 424 note 21. 

80. Cal.—In re Loveland’s Estate, 
123 P. 801, 162 C. 595. 

81. U.S.—U. S. v. Shibley, B.C.Cal, 
112 F.Supp. 734. 

Radio Corp. of America v. Rau- 
land Corp., D.C.I11., 18 F.R.D. 440— 
Rediker v. Warfield, D.C.N.Y., 11 F- 
R.D. 125. 

Ala.—Corpus Juris quoted in Sawyer 
v. Stanley, 1 So.2d 21, 23, 241 Ala. 
39—Corpus Juris cited in Stanley 
v. Sawyer, 187 So. 425, 428, 237 Ala. 
515. 

Cal.—Solon v. Lichtenstein, 244 P.M 
907, 39 C.2d 75. 

Colo.—Hill v. Hill, 107 P.2d 597, 106 
Colo. 492. 
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by him far communication to the adverse party, 82 
or which are intended to be made public, 83 or mat¬ 
ters which the attorney, in the discharge of his 
duty to his client, is necessarily obliged to make 
public. 84 Also, the privilege does not extend to 
communications made by an attorney to his client 
at the instance and request of the opposing solicitor 
or adverse party. 85 So an affidavit prepared by 
the attorney for his client is not privileged. 85 

j. Advice of Attorney 

The attorney-client privilege precludes an attorney 
from disclosing the advice which he gave to his client 
about matters concerning which he was consulted pro¬ 
fessionally, and the client may not be required to divulge 
the advice which his attorney gave him. 


The attorney-client privilege extends both to a 
communication by a client to his attorney for pro¬ 
fessional advice or assistance and to a communica¬ 
tion from the attorney to his client which reflects a 
privileged communication from the client, as dis¬ 
cussed supra § 276 a, so that an attorney cannot 
disclose the advice which he gave to his client 
about matters concerning which he was consulted 
professionally. 87 Likewise, the client cannot be 
required to divulge the advice which his attorney 
gave him, 88 and, under the statutes existing in some 
jurisdictions, a client cannot testify as to advice 
which he received from an attorney by reason of 
his relationship as client to the attorney. 89 How- 


D.C.—Logan v. Oliver, Mun.App., 96 
A.2d 516—Hiltpold v. Stern, Mum 
App., 82 A.2d 123, 26 A.L.R.2d 852. 
Ga—Riley v. State, 181 S.E. 154, 180 
Ga 869. 

HI.—Spencer v. Burns, 108 N.E2d 
413, 413 Ill. 240. 

Iowa.—In re Munsell’s Guardianship, 
31 N.W.2d 360, 239 Iowa 307. 

N.Y.—In re Appel's Estate, 149 N.Y. 

S.2d 76, 2 Misc.2d 556. 

N.C.—Dobias v. White, 83 S.E.2d 785, 
240 N.C. 680—Corpus Juris cited 
In Blaylock v. Satterfield, 14 S.E.2d 
817, 219 N.C. 771. 

Okl.—Corpus Juris cited In Tankers- 
ley Inv. Co. v. Tankersley Inv. Co., 
210 P.2d 167, 175, 202 Okl. 51. 

Or.—Corpus Juris cited in Baum v. 
Denn, 211 P.2d 478, 480, 187 Or. 
401. 

Pa.—In re Justice's Estate, 50 Pa. 
Dist. & Co. 532. 

Perseo v. Demito, Com.Pl., 55 
Montg.Co. 143—Commonwealth v. 
Horner, Quar.Sess., 57 York L eg. 
Rec. 169. 

Va—Stein v. Morris, 91 S.E. 177, 120 

70aJ. 3 p°427 note 42. 

Marital status 

Communications made by deceased 
as to her true marital status to at¬ 
torney acting for her in connection 
with purchase of realty, when made 
for purpose of meeting objections 
made by firm which rendered opin¬ 
ion of title sought to be purchased 
and financed, were meant to be dis¬ 
closed to others and did not fall 
within category of privileged com¬ 
munications concerning which attor¬ 
ney might not thereafter testify in 
contested partition suit by surviving 
husband. 

Ill.—Spencer v. Burns, 108 N.R2d 
413, 413 HI. 240. 

Detailed circumstances 
If a person employs an attorney 
with understanding that certain in¬ 
formation be transmitted to third 
party for purpose of securing bene¬ 
fit to client, and attorney communi¬ 
cates such information, then, not¬ 


withstanding attorney-client privi¬ 
lege against disclosure of confiden¬ 
tial matters, not only the specific in¬ 
formation but more detailed circum¬ 
stances relating to it may be gone 
into. 

U.S.—IT. S. v. Shibley, D.C.Cal., 112 
F.Supp. 734. 

Accountant 

Where taxpayers were aware of 
accountant’s employment by attorney 
and even participated in meetings 
with accountant and attorney rela¬ 
tive to their income taxes, testimony 
by the accountant was not objection¬ 
able as relating to privileged com¬ 
munications but could be admitted 
on ground that disclosures made by 
attorney to accountant were author¬ 
ized by the taxpayers. 

U.S.—Himmelfarb v. U. S., C.A.Cal., 
175 IT. 2d 924, certiorari denied 70 S. 
Ct 103, 338 U.S. 860, 94 D.Ed. 527, 
and Ormont v. U. S.» 70 S.Ct. 103, 
33 U.S. 860, 94 L.Ed. 527. 

82. Ky.—Linthicum v. Pruden, 233 
S.W.2d 98, 313 Ky. 527. 

N.C.—Dobias v. White, 83 S.E.2d 785, 
240 N.C. 680. 

70 C.J. p 427 note 42 [b]. 

Offer of compromise 

Letter written by debtor’s attorney 
to creditor’s attorney, wherein at¬ 
torney stated that debtor had author¬ 
ized him to offer compromise of obli¬ 
gation, was held not inadmissible as 
a confidential communication, where 
letter showed on its face that debt¬ 
or intended attorney to communicate 
to creditor's attorney information 
debtor gave attorney. 

Iowa.—Koht v. Dean, 261 N.W. 491, 
220 Iowa 86. 

70 C.J. p 427 note 42 [c], [d]. 

Opposing counsel 

Where lawyer was expressly au¬ 
thorized by client to communicate 
to opposing counsel matters to be 
considered in negotiations for settle¬ 
ment of a controversy, statute pro¬ 
viding that no attorney shall, with¬ 
out consent of his client, be examined 
as to any communication made by 
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•client to him or his advice given 
thereon did not preclude lawyer from 
testifying as to communications of 
his client. 

Or.—Baum v. Denn, 211 P.2d 478, 187 
Or. 401. 

83. Ala.—Corpus Juris quoted in 
Sawyer v. Stanley, 1 So.2d 21, 23, 
241 Ala. 39. 

Ky.—Hecht's Adm'r v. Hecht, 114 S. 

W.2d 499, 272 Ky. 400. 

Okl.—Corpus Juris cited in Tankers¬ 
ley Inv. Co. v. Tankersley Inv. Co., 
210 P.2d 167, 175, 202 Okl. 51. 

Va.—Stein v. Morris, 91 S.E. 177, 120 
Va 390. 

70 C.J. p 427 note 43. 

84. U.S.—U. S. v. Shibley, D.C.Cal., 
112 F.Supp. 734. 

Ala—Corpus Juris quoted lu Sawyer 
V. Stanley, 1 So.2d 21, 23, 241 Ala 
39. 

70 C.J. p 427 note 44. 

85. Ala—Corpus Juris quoted In 

Sawyer v. Stanley, 1 So.2d 21, 23, 
241 Ala 39. 

70 C.J. p 427 note 45. 

86. Ala—Corpus Juris quoted in 
Sawyer v. Stanley, 1 So.2d 21, 23, 
241 Ala 39. 

Mich.—Provin v. Provin, 125 N.W. 
743, 161 Mich. 28. 

87. U.S.-Bald win v. a I. R., C.CJL 
9, 125 F.2d 812, 141 A.L.R. 548. 

U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357— 
Grauer v. Schenley Products Co., 
D.C.N.Y., 26 F.Supp. 768. 

Ala—Corpus Juris quoted in Sawyer 
v. Stanley, 1 So.2d 21, 23, 241 Ala 
39. 

N.J.—Russell v. Second Nat. Bank of 
Paterson, 55 A.2d 211, 136 N.J.Law 
270. 

70 C.J. p 428 note 47. 

88. Ala—Corpus Juris quoted la 

Sawyer v. Stanley, 1 So.2d 21, 23, 
241 Ala 39. 

70 C.J. p 428 note 48. 

89. Ga—Braxley v. State, 86 S.B* 
425, 17 GaApp. 196. 
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ever, the fact that the client acted under advice of 
counsel is not privileged. 90 It has also been held 
that letters from an attorney to his client, in so far 
as they give legal or other advice on facts disclosed 
to the attorney by third persons not connected with 
the client, are not privileged. 91 

k. Pleadings, Briefs, and Memoranda of Counsel 

No privilege attaches to pleadings which have been 
made public by being filed or served on the adverse party, 
but pleadings prepared by an attorney pursuant to a dis¬ 
closure to ‘him of confidential matters, but never filed or 
served, are privileged, as are notes or memoranda made 
by counsel to aid him in the conduct of his client’s liti¬ 
gation. 

There is no privilege as to pleadings which have 
been made public by being filed or served on the ad¬ 
verse party, 92 or as to statements made by the cli¬ 
ent to the attorney of facts to be incorporated in 
such pleading; 93 but pleadings prepared by an at¬ 
torney pursuant to a disclosure to him of con¬ 
fidential matters, but never filed or served, are 
privileged. 94 A question to a defendant, asking him 
if he gave his counsel the facts in the case in order 
that he might put in an answer, does not call for a 
privileged communication, as it does not call for a 


conversation. 95 

Memoranda of counsel . Notes or memoranda 
made by an attorney or counsel to aid him in the 
conduct of his client’s litigation or business are 
protected from discovery. 96 

Briefs. The privilege has been held to extend to 
briefs prepared by counsel for, or on behalf of, a 
suitor. 97 

1. Documents 

Documents which come into existence as confidential 
communications between attorney and client, by reason 
of that relationship, are privileged, and neither the attor¬ 
ney nor the client may be compelled to disclose or pro¬ 
duce them; but if documents are not privileged while 
in the hands of the client he cannot make them privileged 
by placing them in t'he possession of his counsel. 

As a general rule, documents which come into 
existence as confidential communications between 
attorney and client, by reason of that relationship, 
are privileged, and neither the attorney nor the client 
may be compelled to disclose or produce them. 98 So 
an attorney cannot be compelled to produce or dis¬ 
close the contents of a document intrusted to him by 
his client, 99 or letters or documents relating to or 


90. Ga.—Rylee v. Bank of Statham, 
67 S.E. 383, 7 Ga.App. 489. 

91. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F. 
Supp. 357. 

92. Me.—Alden v. Goddard, 73 Me. 
345. 

70 C.J. p 428 note 52. 

93. Tex.—Corpus Juris cited in 
Wise v. Haynes, Civ.App., 103 S. 

' W.2d 477, 481. 

70 C.J. p 428 note 53. 

94. U.S.-—Corpus Juris cited in 
In re Turner, D.C.Ky., 51 F.Supp. 
740, 743. 

Iowa.—Leyner v. Leyner, 98 N.W. 
628, 123 Iowa 185. 

A voluntary petition in bankrupt¬ 
cy, duly signed by debtor, which had 
not been filed and was in possession 
of debtor’s attorney, was a “privi¬ 
leged communication” and was not 
admissible to show that debtor had 
committed an act of bankruptcy by 
admitting in writing his inability to 
pay his debts and willingness to be 
adjudged a bankrupt. 

U.S.—In re Turner, D.C.Ky., 51 F. 
Supp. 740. 

95. N.Y.—Ross-Lewin v. Redfield, 68 
N.Y. 627. 

96. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

N.H.—Rau v. First Nat. Stores, 92 
A.2d 921, 97 N.H. 490. 

Preparation for trial 

Memorandum made and statements 
taken by, and on behalf of, a defend¬ 


ant or prospective defendant or by 
his attorney or attorney’s agent aft¬ 
er cause of action has arisen and in 
course of preparation for trial of an 
action instituted or likely to be in¬ 
stituted are of privileged character. 
N.Y.—Hollien v. Kaye, 87 N.Y.S.2d 
782, 194 Misc. 821. 

Work product 

Documents representing the work 
product of attorney or agent were 
privileged communications. 

Fla.—Vann v. State, 85 So.2d 133. 

97. U.S.—Hickman v. Taylor, Pa, 67 
S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

98. Minn.—Brown v. Saint Paul City 
By. Co., 62 N.W.2d 688, 241 Minn. 
15, 44 A.L.R.2d 535. 

N.J.—Palatini v. Sarian, 83 A. 2d 24, 
15 N.J.Super. 34. 

99. U.S.—Blankenship v. Rowntree, 
C.A.Okl., 219 F.2d 597—Baldwin v. 

C. I. R., C.CAl. 9, 125 F.2d 812, 141 
A.L.R. 548. 

Blank v. Great Northern Ry. Co., 

D. C.Minn., 4 F.R.D. 213. 

Conn.—Peyton v. Werhane, 11 A. 2d 
800, 126 Conn. 382. 

Minn.—Schmitt v. Emery, 2 N.W.2d 
413, 211 Minn. 547, 139 A.L.R. 1242. 
Mo.—-Weinshenk v. Sullivan, App., 
100 S.W.2d 66. 

Wis.—In re Smith’s Estate, 57 N.W. 

2d 727, 263 Wis. 441. 

70 C.J. p 428 note 60. 

Retention of privilege 
A document which is privileged 
because of attorney-client relation¬ 
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ship when delivered to attorney re¬ 
tains whatever privilege it had in 
hands of client. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 N.W.2d 688, 241 Minn. 15, 
44 A.L.R.2d 535. 

Parol proof 

Where a party refuses to produce 
a document which is privileged as a 
communication between him and his 
attorney, the opposing party if he 
has given due notice to produce may 
show the contents thereof by parol 
testimony, but that testimony must 
itself not be privileged. 

Minn.—Schmitt v. Emery, 2 N.W.2d 
413, 211 Minn. 547, 139 A.L.R. 

1242. 

Preparation by agent or employee 

Rule of privilege extends to docu¬ 
ments prepared by an agent or em¬ 
ployee by direction of employer for 
purpose of obtaining advice of at¬ 
torney or for use in prospective or 
pending litigation, whether such doc¬ 
ument is transmitted to attorney by 
the client or by the agent or em¬ 
ployee. 

Mo.—State ex rel. Terminal R. Ass’n 
of St. Louis v. Flynn, 257 S.W.2d 
69, 363 Mo. 1065. 

Incidental purposes 

Where right to attorney-client 
privilege is clearly established, it 
should not be cast aside, and fact 
that information contained in docu¬ 
mentary communications to attorney 
might also be used for incidental 
purposes not entitled to such privi¬ 
lege is unimportant. 
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written preparatory to the trial, or with a view the beneficiary. 7 Where a witness declined to 

either to the action or the suit. 1 However, if docu- produce books in his possession on the ground that 

ments are not privileged while in the hands of the they were delivered to him in his professional char- 

client he cannot make them privileged by placing acter as a lawyer by a client, it is no defense to his 

them in the possession of his counsel. 2 So an at- claim of privilege that the books were the property 

torney may be compelled to testify as to whether of a corporation, where the client was the sole 

he has possession of specified documents or papers stockholder of the corporation. 8 An attorney may 

pertinent to the case, 3 and may be compelled to pro- be called on to produce or disclose the contents of 

duce in evidence any paper, record, or document in papers belonging to his client’s adversary which 

his possession belonging to his client if the client have come into his possession. 9 

himself could be compelled to produce it, 4 or if the Documents prepared by, or in possession of, attor- 
knowledge of their existence or contents is acces- ney Documents pre pared by an attorney in his 

sible to others or to the public.* Also, in such case, clienfs cause or business , 0 r belonging to the client 

an order requiring the client to recall the document and in the p OSSess ion of the attorney, are privileged 
or paper from his counsel and produce it is proper. 6 from discoveryt io However, a defendant cannot 

In a will contest on the ground of undue influence avoid d ^covery of material documents on the 
an affidavit by the testator executed prior to the £ round ^ hat are in the possession of his 

execution of the will and stating that the person who counse * 

is the beneficiary under the will had obtained a deed Identification of documents. An attorney may be 
to realty from him by fraud and deceit cannot be required to identify a document which he wit- 

excluded as a privileged communication when in- nessed, 12 or an instrument as the one prepared by 

troduced to show his change of feelings toward him, 13 or he may be called upon to identify papers 

privilege between attorney and cli¬ 
ents with respect to such work pa¬ 
pers. 

U.S.—Sale v. U. S., C.AMo., 228 F.2d 
682, certiorari denied 76 S.Ct. 660, 

350 U.S. 1006, 100 L.Ed. -, 

3. Ala. — Guiterman, Rosenfield & 

Co. v. Culbreth, 122 So. 619, 219 
Ala. 382. 

Sales slip 

Testimony that an attorney for de¬ 
fendant in prior trial had in his pos¬ 
session a certain sales slip issued to 
defendant was not “privileged.” 

Minn.—Holmes v. Conter, 4 N.W.2d 
106, 212 Minn. 394. 

Issuance of certificate 

In suit to establish title to shares 
in defendant newspaper corporation, 
attorney for newspaper who possess¬ 
ed newspaper’s corporate books at 
time of alleged gift of shares in pa¬ 
per to plaintiff, in absence of any 
showing of privilege, was competent 
to testify whether a certificate had 
ever been issued to plaintiff. 

Ill.—Baldwin v. Peoria Star Co., 47 
N.E.2d 127, 317 Ill.App. 537. 

4. U.S.—Falsone v. TJ. S., C.A.Fla., 

205 F.2d 734, certiorari denied 74 

S.Ct. 103, 346 U.S. 864, 98 L.Ed. 375. 

Bough v. Lee, D.C.N.Y., 29 F. 

Supp. 498. 

Conn.—Peyton v. Werhane, 11 A2d 
800, 126 Conn. 382. 

70 C.J. p 429 note 65. 

Records obtained from third parties 
Where government obtained rec¬ 
ords relating to defendant’s income 
from third parties, and permitted de¬ 
fendant’s accountant to select from 
the records for accounting analysis 
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Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, 
rehearing denied 268 P.2d 722, 42 
C.2d 500. 

1* IST.Y.—People v. Martino, 10 N.Y. 
S.2d 945, 256 App.Div. 406, motion 
denied 11 N.Y.S.2d 670, 256 App. 
Div. 1022. 

70 C.J. p 429 note 61. 

2. D.C.—Wolff v. Capital Transit 
Co., Mun.App., 35 A.2d 454. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 1ST.W.2d 688, 241 Minn. 15, 
44 AL.R.2d 535. 

N.J.—Palatini v. Sarian, 83 A2d 24, 
15 N.J. Super. 34. 

Wis.—In re Landauer*s Estate, 59 NT. 

W.2d 676, 264 Wis. 456. 

70 C.J. p 429 note 63. 

The books and papers of a taxpay¬ 
er, even though received by an attor¬ 
ney for purposes of consultation, 
cannot be regarded as privileged 
communications. 

U.S.-—Falsone v. U. S., C.AFla., 205 
F.2d 734, certiorari denied 74 S.Ct. 
103, 346 U.S. 864, 98 L.Ed. 375. 
The more transfer of a document 
from a client to his attorney does 
not make the document privileged. 
Ohio.—Parkhurst v. City of Cleve¬ 
land, Com.Pl., 77 N.E.2d 735. 
Accountant’s work papers 

No privilege exists between an ac¬ 
countant and clients to preclude pro¬ 
duction of accountant’s work papers, 
and where such work papers which 
were property of accountant and 
which pertained to clients’ affairs 
had been turned over to the clients’ 
attorney there was no confidential 


on condition that accountant return 
records, and accountant gave records 
to defendant’s attorney, records were 
not obtained by counsel from defend¬ 
ant in course of attorney-client rela¬ 
tionship, and, therefore, government 
could require counsel to return the 
records and could use them in prose¬ 
cution for income tax evasion. 

U.S.—Remmer v. U. S., C.A.Nev., 205 
F.2d 277, vacated on other grounds 
74 S.Ct. 450, 347 U.S. 227, 98 L. 
Ed. 654, and 76 S.Ct. 425, 350 U.S. 
377, 100 L.Ed.-. 

5. Okl.—Pearson v. Yoder, 134 P. 
421, 39 Okl. 105, 48 L.R.A,N.S., 334, 
Ann.Cas.l916A 62. 

6. Mo.—Leschen v. Brazelle, 144 S. 
W. 893, 164 Mo.App. 415. 

70 C.J. p 429 note 67. 

7. Mich.—Provin v. Provin, 125 N.W. 
743, 161 Mich. 28. 

8. U.S.—In re Grant, D.C.N.Y., 198 
F. 708, affirmed 33 S.Ct. 190, 227 
U.S. 74, 57 L.Ed. 423. 

9. La.—Travis v. January, 3 Rob. 
227. 

10. U.S.—Hickman v. Taylor, Pa., 67 
S.Ct. 385, 329 U.S. 495, 91 L.Ed. 
451. 

Ga.—Dover v. Harrell, 58 Ga. 572. 

11. N.H.—LaCoss v. Lebanon, 101 A. 
364, 78 N.H. 413—Ex parte Snow, 
70 A. 120, 75 N.H. 7. 

12. U.S.—In re Ruos, D.C.Pa., 159 F. 
252. 

13. N.Y.—In re Carter’s Will, 204 
N.Y.S. 393, 122 Misc. 493. 

70 C.J. p 430 note 77. 



'§§ 283-284 WITNESSES 

which have been prepared by another, 14 or a printed 
copy of the bylaw of a society for which he is 
attorney, 15 or called on to prove the existence of 
papers intrusted to him by his client, and that they 
are in his possession or in the possession of his 
client, in order to enable the adverse party to give 
parol evidence of their contents; 16 and, where 
papers are needed for the purpose of identification, 
the attorney may be required to produce them, al¬ 
though he may be protected from disclosing their 
contents. 17 Where counsel for plaintiff, under 
leave of court, left the court room for the purpose 
of securing from the county clerk the original of a 
contract filed by his client to secure a mechanic’s 
lien, and returned with a paper purporting to be 
such original contract, but which he claimed was not, 
he could not, when called to the stand as a witness, 
refuse to answer questions tending to establish the 
identity of the paper, on the ground that its contents 
were privileged. 18 

Cases and opinions . A case submitted by a client 
to his attorney or counsel and the opinion of the 
latter rendered thereon are protected from discovery 
at the instance of third parties. 19 

m. Transactions Involving Rights of Attorney 

Where the attorney is himself a party to the trans¬ 
action or agreement which he is called on to disclose, the 
rule of privilege does not apply, and communications rele¬ 
vant to the issues in litigation arising between attorney 


97 C.J.S. 

and client may be disclosed to the extent necessary to 
protect the attorney's rights. 

The rule of privilege does not apply where the 
attorney is himself a party to the transaction or 
agreement which he is called on to disclose. 20 Like¬ 
wise, the rule as to privileged communications does 
not apply when litigation arises between an attorney 
and client to the extent that their communications 
are relevant to the issue, and in such cases, if dis¬ 
closure of privileged communications becomes nec¬ 
essary to protect the attorney’s rights, he is released 
from those obligations of secrecy which the law 
places on him, 21 although he should not disclose 
more than is necessary for his own protection. 22 A 
relevant communication between lawyer and client 
is not privileged when offered on the issue of a 
breach of duty by lawyer to client, and the attorney 
is no longer bound by his obligation of secrecy when 
his client charges him with fraud or other improper 
or unprofessional conduct, and in such circumstances 
he may testify as to the facts. 23 

§ 284. - Confidential Communications 

A communication from a client to his attorney I* 
privileged only if it is of a confidential character and is 
so regarded, at least by the client, at the time, and if It 
relates to a matter which is in its nature private and 
properly the subject of confidential disclosure. 

In order that a communication from a client to his 
attorney may be privileged it must be of a con¬ 
fidential character, 24 and be so regarded, at least 


14. U.S.— Negron v. U. S., C.C.A. 
Puerto Bico, 30 F.2d 584. 

70 C.J. p 430 note 78. 

15. Iowa.—Cochburn v. Hawk eye 

Commercial Men's Ass'n, 143 N.W. 
1006, 163 Iowa 28. 

16. Minn.—Stokoe v. St. Paul, etc., 
B. Co., 42 N.W. 482, 40 Minn. 545. 

70 C.J. p 430 note 80. 

17. N.T.—People v. Sheriff of New 
York County, 29 Barb. 622, 7 Abb. 
Pr. 96. 

70 C.J. p 430 note 81. 

18. Tex.—Warner El. Mfg\ Co. v. 
Houston, Civ.App., 28 S.W. 405, re¬ 
versed on other grounds 30 S.W. 
437, 31 S.W. 353, 499, 88 Tex. 489. 

19. N.J.— Corpus Juris cited in Bus¬ 
sell v. Second Nat. Bank of Pater¬ 
son, 55 A.2d 211, 217, 136 N.J.Law 
270. 

70 C.J. p 430 note 83. 

20. U.S.—U. S. v. Weinberg, D.C.Pa., 

129 F.Supp. 514, affirmed, C.A., 226 
F.2d 161, certiorari denied Wein¬ 
berg v. U. S., 76 S.Ct. 305, 350 U. 
S. 933, 100 L.Ed.-. 

70 C.J. p 431 note 96. 

Transactions handled fox decedent 
On exceptions by legatees a?d dev¬ 
isees to administrator's account, one 


who had acted as decedent's attorney 
prior to his death was not preclud¬ 
ed by statute dealing with privileged 
communications and acts between am 
attorney and client, from testifying 
as to matters relating to services 
he had performed for decedent, as to 
the claim for such services, which 
administrator had allowed, as to 
documentary evidence covering trans¬ 
actions handled for decedent, as to 
communications made to him by de¬ 
cedent in the presence of third per¬ 
sons, and as to other matters except¬ 
ed from the operation of the exclu¬ 
sionary provisions of the statute. 
Ohio.—In re Butler’s Estate, 28 N.E. 
2d 186, 137 Ohio St. 96. 

21. Ga.—Hyde v. State, 29 S.E.2d 
820, 70 Ga.App. 823, followed in 
29 S.E.2d 824, 70 Ga.App. 829. 

Mo.—Weinshenk v. Sullivan, App., 
100 S.W.2d 66. 

Wis.—State v. Markey, 49 N.W,2d 
437, 259 Wis. 527. 

22. Wis.—State v. Markey, supra. 

23. Mich.—Everett v. Everett, 29 N. 
W.2d 919, 319 Mich. 475. 

70 C.J. p 431 note 98. 

Affidavit 

An attorney whose ethics and pro¬ 
fessional conduct have been gues- 

808 


tioned is not precluded by any priv¬ 
ilege of the client from filing an affi¬ 
davit in which his position in the 
matter is set forth. 

Colo.—Browning v. Potter, 271 P.2d 
418, 129 Colo. 448. 

Cancellation of deed 
Where Question of integrity of a 
reputable member of bar arose in an 
action for cancellation of a deed pre¬ 
pared by such member, he should be 
entitled to explain circumstances sur¬ 
rounding execution of the deed. 

U.S.—Popovitch v. Kasperlik, D.C. 
Pa., 70 F.Supp. 376, motion refused 
76 F.Supp. 233. 

24. U.S.—Prichard v. U. S., C.AKy„ 

181 F.2d 326, affirmed 70 S.Ct 1029, 
339 U.S. 974, 94 L.Ed. 1380—U. S. 
v. Pape, C.C.A.N.Y., 144 F.2d 778, 
certiorari denied 65 S.Ct. 86, 323 
U.S. 752, 89 L.Ed. 602. 

U. S. v. Shibley, D.C,CaL, 112 F. 
Supp. 734. 

McCall v. Overseas Tankship 
Corp., D.C.N.Y., 16 F.B.D. 467. 

Cal.—City & County of San Francisco 
v. Superior Court in and for City 
& County of San Francisco, 231 P. 
2d 26, 37 C.2d 227, 2 5 A.L.B.2d 1418. 

People v. Hall, 130 P.2d 733, 66 
C.A.2d 343. 
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by the client, at the time, 25 and must relate to a 
matter which is in its nature private and properly 
the subject of confidential disclosure. 25 If it ap¬ 
pears that the communication was not confidential, 


it is not privileged, 27 that is, where no confidence is 
reposed the privilege does not apply; 25 and the 
moment confidence ceases, the privilege ceases, and 
the attorney must answer as any other witness. 22 


P.C.—Cafritz v. Koslow, 167 F.2d 749, 
83 U.S.App.D.C. 212. 

Hiltpold v. Stern, Mun.App., 82 
A.2d 123, 26 A.L.R.2d 852. 

HI.—Jackson v. Pillsbury, 44 N.E.2d 
637, 380 Ill. 554. 

In re Busse's Estate, 75 N.E.2d 
36, 332 Ill.App. 258. 

Kan .—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Ky.—Linthicum v. Pruden, 233 S.W. 
2d 98, 313 Ky. 527. 

Me.—Houlton Trust Co. v. Lumbert, 
5 A.2d 921, 136 Me. 184. 

Miss.—Tumipseed v. Drummond, 63 
So.2d 536, 217 Miss. 129. 

N.J.—In re Stein, 62 A.2d 801, 1 N.J. 
228. 

N.T.—Falkenhainer v. Falkenhainer, 
97 N.Y.S.2d 467, 198 Misc. 29—In re 
Krup's Will, 18 N.Y.S.2d 427, 173 
Misc. 578—In re Morrell’s Estate, 
277 N.Y.S. 262, 154 Misc. 356. 

In re Hall’s Estate, 120 N.Y.S. 
2d 886—Flaherty v. Wunsch, 28 N. 
Y.S.2d 178. 

N.C.—Dobias v. White, 83 S.E.2d 785, 
240 N.C. 680. 

Okl.—Parnacher v. Mount, 248 P.2d 
1021, 207 Okl. 275—Corpus Juris 
cited in McCaw v. Hartman, 122 P. 
2d 999, 1001, 190 Okl. 264—Howsley 
v. Clark, 29 P.2d 947, 167 Okl. 371. 
Pa.—Collins v. O’Donnell, Com.Pl., 
18 Leh.L.J. 97. 

Tenn.—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 261. 

Tex.—Clayton v. Canida, Civ.App., 
223 S.W.2d 264—Hayes v. Pennock, 
Civ.App., 192 S.W.2d 169, refused 
no reversible error. 

Bridges v. State, 100 S.W.2d 372, 
131 Tex.Cr. 482. 

Wis.—Raddant v. Labutzke, 289 N.W. 
659, 233 Wis. 381—Hoffman v. La¬ 
butzke, 289 N.W. 652, 233 Wis. 365. 
Wyo.—Cooley v. Frank, 235 P.2d 446, 
68 Wyo. 436. 

70 C.J. p 413 note 89. 

Rule prohibiting disclosure of con¬ 
fidential communications generally 
see supra 5 276. 

Statements made to be communicated 
to others, or made public, see su¬ 
pra S 283 1. 

One of the essentials of a privileg¬ 
ed communication between attorney 
and client is that.it be "confidential/* 
that is information transmitted by 
voluntary act of disclosure between 
client and his lawyer in confidence 
and by a means which, so far as cli¬ 
ent is aware, discloses information to 
no third persons other than those 
reasonably necessary for the trans¬ 
mission of information or the accom¬ 
plishment of purpose for which it 
was transmitted. 

Minn.—Brown v. Saint Paul City By. 


' Co., 62 N.W.2d 688, 241 Minn. 15, 
44 A.L.R.2d 535. 

Absence of express provision 

Although statute relating to at¬ 
torney-client privilege does not ex¬ 
pressly so provide, it has been con¬ 
strued as requiring confidential com¬ 
munication between attorney and cli¬ 
ent to give rise to privilege. 

N.Y.—People ex rel. Vogelstein v. 
Warden of County Jail of New 
York County, 270 N.Y.S. 362, 150 
Misc. 714, 271 N.Y.S. 1059, 242 App. 
Div. 611. 

25. U.S.—U. S. v. Kelsey-Hayes 

Wheel Co., D.C.Mich., 15 F.R.D. 461. 

Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, 
rehearing denied 268 P.2d 722, 42 
C.2d 500. 

People v. Hall, 130 P.2d 733, 55 
C.A.2d 343—Mitchell v. Towne, 87 
P.2d 908, 31 C.A-2d 259—Berkowitz 
v. Tyderko, Limited, 57 P.2d 173, 
13 C.A.2d 561. 

Ohio.—Emley v. Selepchak, 63 N.E. 

2d 919, 76 Ohio App. 257. 

Okl.—Howsley v. Clark, 29 P.2d 947, 
167 Okl. 371. 

Utah.—Anderson v. Thomas, 159 P.2d 
142, 108 Utah 252. 

Wash.—Ramsey v. Mading, 217 P.2d 
1041, 36 Wash.2d 303. 

70 C.J. p 413 note 90. 

Written communications are not 
privileged if facts show that client 
did not intend that their contents be 
kept in confidence by attorney. 

Cal.—Marshall v. Marshall, 295 P.2d 
131, 140 C.A.2d 475. 

26. U.S.—Hartzell v. U. S., C.C.A. 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct 216, 293 U.S. 621, 79 L. 
Ed. 708. 

70 C.J. p 413 note 91. 

27. U.S.—Hartzell v. U. S., supra. 

U. S. v. Shibley, D.C.Cal. f 112 F. 

Supp. 734. 

McCall v. Overseas Tanks hip 
Corp., D.C.N.Y., 16 F.R.D. 467. 

Cal,—Marshall v. Marshall, 295 P.2d 
131, 140 C.A.2d 475—People v. Hall, 
130 P.2d 733, 55 C.A.2d 343. 
D.C.—Cafritz v. Koslow, 167 F.2d 749, 
83 U.S-App.D.C. 212. 

Hiltpold v. Stern, MurnApp., 82 
A.2d 123, 26 A.L.R.21 852. 

Ill.—Houdek v. Ehrenberger, 72 N.E. 
2d 837, 397 I1L 62. 

Iowa.—Rand v. Ladd, 26 N.W.2d 107, 
238 Iowa 380. 

Kan.—State v. Addington, 147 P.2d 
367, 158 Kan. 276. 

Md.—Brewster v. Brewster, 114 A.2d 
53, 207 Md. 193. 

N.J.—In re Stein, 62 A.2d 801, 1 N.J. 
228. 


N.Y.—Falkenhainer v. Falkenhainer, 
97 N.Y.S.2d 467, 198 Misc. 29. 

In re Hall’s Estate, 120 N.Y.S.2d 
886—In re Borden’s Will, 41 N.Y.S. 
2d 269, affirmed 47 N.Y.S.2d 120, 
267 App.Div. 823, 830, appeal de¬ 
nied 47 N.Y.S.2d 583, 267 App.Div. 
905—Flaherty v. Wunsch, 28 NY. 
S.2d 178. 

Okl.—Parnacher v. Mount, 248 P.2d 
1021, 207 Okl. 275. 

Tex.—Hayes v. Pennock, Civ.App., 
192 S.W.2d 169, refused no reversi¬ 
ble error—Wise v. Haynes, Civ. 
App., 103 S.W.2d 477. 

Utah.—First Sec. Bank of Utah v. 
Burgi, 251 P.2d 297—Anderson v. 
Thomas, 159 P.2d 142, 108 Utah 
252. 

70 C.J. p 414 note 96. 

Declaration of residence 

In decedent’s estate proceedings, 
testimony as to decedent’s declara¬ 
tion of his residence in a state other 
than New York is admissible where 
declaration was not a privileged com¬ 
munication made in confidence. 

NY.—In re Hall’s Estate, 120 N.Y.S. 
2d 886. 

Past transaction 

In suit to establish parol trust in 
stock transferred to son prior to fa¬ 
ther’s death, communications with re¬ 
spect to stock made by father to 
father’s attorney at time father made 
will were not privileged if communi¬ 
cations concerned only a past trans¬ 
action and not the will itself. 

Ky.—Hecht’s Adm’r v. Hecht, 114 S. 
W.2d 499, 272 Ky. 400. 

28. Mont—Lenahan v. Casey, 128 P. 
601, 46 Mont 367. 

70 C.J. p 414 note 94. 

29. Mass.—Foster v. Hall, 12 Pick. 
89. 

Ohio.—Emley v. Selepchak, $3 N.E.2d 
919, 76 Ohio App. 257. 

Delivery of deed 

Where grantor, after executing 
deed by which she ratified gift of cer¬ 
tain property to her husband, turned 
deed back to her attorney for final 
delivery to husband, delivery and 
subsequent registration of deed con¬ 
stituted publication which removed 
any element of confidentiality be¬ 
tween attorney and grantor with re¬ 
spect to execution thereof, and, ac¬ 
cordingly, testimony of attorney re¬ 
lating to property described in deed 
was competent in a subsequent action 
by grantor’s heirs against husband, 
wherein husband sought reformation 
of deed on ground of mistake in de¬ 
scription. 

Tenn.—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 25L 
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§§ 284-285 WITNESSES 


An attorney cannot invoke the attorney-client privi¬ 
lege by merely stating that the information sought 
came somehow to him while acting for his client 
or that it came from some particular third person 
for the benefit of the client. 30 

It follows that an attorney may testify as to 
matters as to which his knowledge is not derived 
either directly or indirectly in consequence of any 
confidential communication made to him by, or of 
his relation to, his client, 31 and the disclosure of 
which involves no violation of professional con¬ 
fidence. 32 For example, matters occurring in open 
court, 33 or at a reference before a master, 34 and 
what the client stated as a witness when examined 
on a former trial 36 are not privileged. Where one, 
without disclosing any facts, seeks and obtains from 
an attorney an abstract legal opinion on a general 
question of law, there is no privilege in respect of 
such communication. 36 Ordinarily, the privilege 
does not cover communications between a public of¬ 
ficer and an attorney for him in his official ca¬ 
pacity as distinguished from his individual ca¬ 
pacity, 37 but it has also been held that in an action 
against a state officer individually for damages for 
improper official action, letters from the attorney 


general to the officer relating to his official acts 
are inadmissible as confidential communications be¬ 
tween attorney and client, even though both the 
attorney and client are public officials. 38 

Test. A confidential communication must neces¬ 
sarily be a secret one, 39 and, as a general rule, where 
the subject matter of the client’s communication 
to his attorney is known to a third person, the 
communication is not a confidential communication 
and therefore is not privileged. 40 However, no ex¬ 
press request for secrecy is necessary in order to 
make communications between attorney and client 
confidential. 41 The test in determining whether a 
communication was of a confidential character is 
whether the employment of the counsel was so 
connected with his professional character as to be 
the ground of the confidence reposed. 42 The rela¬ 
tionship of attorney and client alone does not raise 
a presumption of confidentiality, and the circum¬ 
stances must indicate whether, by implication, the 
communication was of a sort intended to be con¬ 
fidential. 43 

§ 285. - Relation to Crime or Fraud 

The privilege as to nondisclosure of confidential com¬ 
munications between attorney and client does not extend 


30. TJ.S.—Radio Corp. of America v. 
Raul and Corp. f D.C.I11., 18 F.R.D. 
440. 

31. U.S.—Willard C. Beach Air 

Brush Co. v. General Motors Corp., 
D.C.N.Y., 118 F.Supp. 242, affirmed, 
C.A_, 214 F.2d 664. 

IndL—Carman v. State, 196 N.E. 78, 
208 Ind. 297. 

Ky.—Hyden v. Grissom, 206 S.W.2d 
960, 306 Ky. 261. 

Miss.—McFadden v. Welch, 170 So. 
903, 177 Miss. 451. 

N.J.—In re Stein, 62 A.2d 801, 1 N. 
J. 228. 

N.Y.—In re Danziger’s Estate, 145 
N.Y.S.2d 381, 208 Misc. 1024. 

70 C.J. p 413 note 92. * 

Information acquired otherwise than 
from client see supra § 283 d. 

32. Pa.—Turner v. Warren, 28 A. 
781, 160 Pa. 336. 

No conflict with will 

An executor’s testimony in pro¬ 
ceeding for accounting that testatrix 
directed him as her attorney short¬ 
ly before her death to see that her 
notes to her daughter were paid was 
not inadmissible as violation of con¬ 
fidence reposed by testatrix in wit¬ 
ness as her attorney, in absence of 
conflict between such testimony and 
provisions of will and codicil. 

Pa.—In re Martin’s Estate, 4 A.2d. 
■ 551, 135 Pa.Super. 136. 

33. Pa.—Kramer v. Kister, 40 A. 
* 1008, 187 Fa. 227, 44 L.R.A. 432. 
70 C.J. p 414 note 98. 


Presence of certain person as wit¬ 
ness 

Tex.—Bridges v. State, 100 S.W.2d 
372, 131 Tex.Cr. 482. 

34. S.C.—Lombard v. Hendrix, 32 S. 
E. 511, 54 S.C. 476. 

70 C.J. p 414 note 99. 

35. Ala.—Kling v. Tuns tall, 27 So. 
420, 124 Ala. 268. 

Tex.—Yardley v. State, 100 S.W. 399, 
50 Tex.Cr. 644, 123 Am.S.R. 869. 

36. Tenn.—McMannus v. State, 2 
Head 213. 

70 C.J. p 414 note 2. 

37. Mo.—State v. Ross, 279 S.W. 411, 
312 Mo. 510. 

38. Ohio.—Rowley v. Ferguson, 
App., 48 N.E.2d 243. 

39. Iowa.—Crawford v. Raible, 221 
N.W. 474, 206 Iowa 732. 

Okl.—Parnacher v. Mount, 248 P. 
2d 1021, 207 Okl. 275. 

Tenn.—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 251. 

Tex.—Hayes v. Pennock, Civ.App., 
192 S.W.2d 169, refused no revers¬ 
ible error. 

40. N.J.—In re Stein, 62 A.2d 801, 
1 N.J. 228, 

N.Y.—In re Krup’s Will, 18 N.Y.S.2d 
427, 173 Misc. 578. 

Statements to other persons 

(1) Where statements by client to 

attorney had been made by client 
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to others on several previous occa¬ 
sions, manifestly such statements 
were not regarded by client as con¬ 
fidential on repetition to attorney, 
and, therefore, they were not priv¬ 
ileged. 

Cal.—Solon v. Lichtenstein, 244 P.2d 
907, 39 C.2d 75. 

Tex.—Hayes v. Pennock, Civ.App., 192 
S.W.2d 169, refused no reversible 
error. 

(2) On the other hand, a conversa¬ 
tion between defendant and his at¬ 
torney pertaining to participation of 
defendant in the offense charged was 
privileged although the conversation 
embodied statements which the de¬ 
fendant had made to officers, where 
defendant regarded his conference 
with the attorney as confidential and 
did not intend that the attorney 
should he a witness against him, even 
to repeat any statements that the de¬ 
fendant had made to officers. 

Cal.—People v. Kor, 277 P.2d 94, 129 
C.A.2d 436. 

41. Utah.—Anderson v. Thomas, 159 
P.2d 142, 108 Utah 252. 

42. Pa.—Alexander v. Queen, 97 A 
1063, 253 Pa. 195. 

70 C.J. p 414 note 5. 

43. D.C.—Hiltpold v. Stern, Mum 
App., 82 A.2d 123, 26 A.L.R.2d 852. 

Utah.—Anderson v. Thomas, 159 P. 
2d 142, 108 Utah 252. 
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to communications concerning proposed Infractions of 
the law, such as a crime or fraud to be committed, in 
which, or in avoiding the consequences of which, the 
client asks the advice or assistance of the attorney; but 
communications with respect to an alleged crime or fraud, 
made after the act or transaction is finished, are privi¬ 
leged. 

The privilege with respect to nondisclosure of 
confidential communications between attorney and 
client does not extend to communications concern¬ 
ing proposed infractions of the law, 44 or a trans¬ 
action which is in itself a crime; 45 to be 
privileged the communications must be in the course 
of legitimate professional employment and not com- 
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munications made for the purpose of being guided 
in the commission of an offense. 46 Thus there is 
no privilege as to communications made in con¬ 
templation of the future commission of a crime 47 
or during the commission and furtherance of a 
crime. 48 

Likewise, although there are some decisions ap¬ 
parently to the contrary, 49 no privilege may be 
claimed for communications concerning the perpe¬ 
tration of a fraud, in which, or in avoiding the con¬ 
sequences of which, the client asks the advice or 
assistance of the attorney. 50 It is held in some 


44. Ky.—Ridener v. Commonwealth, 
75 S.W.2d 737, 256 Ky. 112. 

La.—State v. Childers, 199 So. 640, 
196 La. 554—Succession of Bonner, 
187 So. 801, 192 La. 299. 

N.Y.—People ex rel. Vogelstein v. 
Warden of County Jail of New 
York County, 270 N.Y.S. 362, 150 
Misc. 714, affirmed 271 N.Y.S. 1059, 
242 App.Div. 611. 

Tex.—Cernoch v. State, 81 S.W.2d 
520, 128 Tex.Cr. 327. 

70 C.J. p 418 note 52. 

Reason for rule 

Statutes relating to the privilege 
protecting communications between 
attorney and client were enacted to 
protect lawful transactions between 
attorney and client, and not to ef¬ 
fectuate or facilitate the commis¬ 
sion of crimes. 

Ala.—Sawyer v. Stanley, 1 So.2d 21, 
241 Ala. 39. 

45. N.Y.—People v. Farmer, 87 N.E. 
457, 194 N.Y. 251. 

Negotiation of counterfeit bonds 
In prosecution for uttering coun¬ 
terfeit bonds, conversation had by 
party accused of uttering counter¬ 
feit bonds with attorney with respect 
to negotiating such bonds was held 
not privileged where accused knew at 
time that bonds were forgeries, and 
consequently was engaged in attempt 
to commit a crime. 

Iowa.—State v. Kirkpatrick, 263 N.W. 
52, 220 Iowa 974. 

46. La.—State v. Johns, 24 So.2d 
462, 209 La. 244—State v. Childers, 
199 So. 640, 196 La. 554. 

Tex.—Clark v. State, 261 S.W.2d 339, 
159 Tex.Cr. 187, certiorari denied 74 
S.Ct. 69, 346 U.S. 855, 98 L.Ed. 369, 
rehearing denied 74 S.Ct. 217, 346 
U.S. 905, 98 L.Ed. 404. 

70 C.J. p 418 note 54. 

47. U.S.—'U. S. v. Bob, C.C.A.N.Y., 
106 F.2d 37, 125 A.L.R. 502, certio¬ 
rari denied Bob v. U. S., 60 S.Ct. 
115, 308 U.S. 589, 84 L.Ed. 493. 

Cal.—Abbott v. Superior Court in and 
for Alameda County, 177 P.2d 317, 
78 C.A.2d 19. 

Ga.—Atlanta Coca-Cola Bottling Co. 
v. Goss, 179 S.E. 420, 50 Ga.App. 
637. 


Ky.—Strong v. Abner, 105 S.W.2d 599, 
268 Ky. 502—Ridener v. Common¬ 
wealth, 75 S.W.2d 737, 256 Ky. 112. 
La.—State v. Childers, 199 So. 640, 
196 La 554. 

Tex.—Williams v. Williams, Civ.App., 
108 S.W.2d 207. 

70 C.J. p 418 note 55. 

Awareness of purpose 

Where client consults attorney 
with respect to a future criminal 
or fraudulent transaction, attorney- 
client privilege does not exist, wheth¬ 
er or not the attorney is aware of his 
client’s purpose. 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393. 

False testimony 

Statement which witness in crimi¬ 
nal prosecution made to his attorney, 
allegedly indicating witness’ willing¬ 
ness to testify falsely in the prosecu¬ 
tion in return for leniency in prose¬ 
cution of witness was not a “privi¬ 
leged communication.” 

U.S.—Petition of Sawyer, C.A.Wis., 
229 F.2d 805. 

48. U.S.—'U. S. v. Weinberg, C.A.Pa., 
226 F.2d 161—Pollock v. U. S., C. 
A.Ala, 202 F.2d 281, certiorari de¬ 
nied 73 S.Ct 1133, 345 U.S. 993, 97 
L.Ed. 1401—U. S. v. Bob, C.C.A.N. 
Y., 106 F.2d 37, 125 A.L.R. 502, cer¬ 
tiorari denied Bob v. U. S., 60 S. 
Ct. 115, 308 U.S. 589, 84 L.Ed. 493. 

CaL—Abbott v. Superior Court in and 
for Alameda County, 177 P.2d 317, 
78 C.A2d 19. 

49. Conn.—Supplee v. Hall, 52 A. 
407, 75 Conn. 17, 96 Am.S.R. 188. 

70 C.J. p 419 note 56. 

50. U.S.—Petition of Sawyer, C.A. 
Wis., 229 F.2d 805. 

A. B. Dick Co. v. Marr, D.C.N.Y., 
95 F.Supp. 83, appeal dismissed, C. 
A., 197 F.2d 498, certiorari denied 
Marr v. A B. Dick Co., 73 S.Ct 169, 
344 U.S. 878, 97 L.Ed. 680, rehear¬ 
ing denied 73 S.Ct. 282, 344 U.S. 
905, 97 L.Ed. 699. 

Ala.—Sawyer v. Stanley, 1 So.2d 21, 
241 Ala. 39. 

Fla.—Kneale v. Williams, 30 So.2d 
| 284. 158 Fla. 811. 
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Ga.—Atlanta Coca-Cola Bottling Co. 
v. Goss, 179 S.E. 420, 50 Ga.App. 
637. 

Ky.—Strong v. Abner, 105 S.W.2d 
599, 268 Ky. 502—Ridener v. Com¬ 
monwealth, 75 S.W.2d 737, 256 Ky. 
112 . 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393—In re Stein, 62 A.2d 801, 
1 N.J. 228. 

N.Y.—Application of Franklin Wash¬ 
ington Trust Co., 148 N.Y.S.2d 731, 
1 Misc.2d 697. 

Tex.—Williams v. Williams, Civ.App., 
108 S.W.2d 207. 

70 C.J. p 419 note 57. 

Reason for rule 

The attorney-client privilege is not 
a cloak or shield for perpetration of 
fraudulent wrongdoing, and one who 
consults attorney to secure aid in 
perpetration of fraudulent wrongdo¬ 
ing is not consulting attorney for 
legitimate purpose protected by priv¬ 
ilege, and no immunity is afforded 
to the testimonial process concern¬ 
ing such communications. 

D.C.—Securities and Exchange Com¬ 
mission v. Harrison, D.C., 80 F. 
Supp. 226, appeal dismissed 184 F. 
2d 691, 87 U.S.App.D.C. 232, vacated 
on other grounds 71 S.Ct. 290, 340 
U.S. 908, 95 L.Ed. 656. 

Joint or individual guilt 

(1) Protection of statute as to con¬ 
fidential communications between at¬ 
torney and client is lost when attor¬ 
ney and client are guilty or if client 
alone is guilty of fraud. 

Pa.—Nadler v. Warner Co., 184 A. 
3, 321 Pa. 139. 

(2) The loss of attorney-client 
privilege which occurs when client 
consults attorney for advice that will 
serve him in commission of a fraud 
does not depend on the showing of a 
conspiracy or proof that client and 
attorney are involved in equal guilt, 
but attorney may be innocent and 
guilty client must nevertheless let 
the truth come out. 

U.S.—Clark v. U. S., Minn., 53 S.Ct. 
465, 289 U.S. 1, 77 L.Ed. 993. 

U. S. v. Weinberg, D.C.Pa., 129 
F.Supp. 514, affirmed, C.A., 226 F.2d 
161, certiorari denied Weinberg v. 
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Stnisdictions that the communication is without 
privilege only in the case of actual fraud involving 
moral turpitude, 51 and is privileged in the case of 
a fraud in law. 51 In other jurisdictions, if one 
knowingly employs counsel or attempts to employ 
counsel for an illegal purpose, he is not entitled to 
the protection of secrecy; 63 and if, without knowl¬ 
edge that his contemplated action is wrong, he con¬ 
sults an attorney, and is advised that it would con¬ 
stitute a civil wrong, and persists in such action, 
either by collusion with that attorney or by the em¬ 
ployment of another, he is likewise not entitled to 
the protection of secrecy; 64 but if, under such cir¬ 
cumstances, when advised by counsel that the con¬ 
templated action is a civil wrong, he desists and 
takes no further steps, it cannot be said that his 
purpose is illegal, and his communication is privi¬ 
leged. 65 

It has been held that, before an attorney may 
testify with respect to communications from a client 
about a crime or fraud to be committed, a prima 
facie case must first be established against the client 
and a mere assertion of an intended crime or fraud 
is not enough to release the attorney from the pro¬ 
hibition concerning privileged communications. 56 

Communications after termination of act or trans¬ 


action. Communications with respect to an alleged 
crime or fraud, made after the act or transaction is 
finished, are privileged. 67 However, the privilege 
may not be claimed by one who, having committed 
a crime, seeks or takes counsel as to how he shall 
escape arrest and punishment, 58 although it has also 
been held that the former attorney for defendant 
in a criminal prosecution cannot, in the trial of the 
case, testify concerning plans for a defense in¬ 
volving a fake alibi and the corruption of the jury 
which defendant disclosed to him when the relation 
of attorney and client existed between them. 68 

§ 286. -Address and Occupation of 

Client 

An address given confidentially by a client to an 
attorney while consulting him in a professional capacity 
is, as a general rule, a privileged communication, but In 
a proper case, the court has power to compel an attorney 
to disclose the residence and occupation of his client. 

As a general rule an address given confidentially 
by a client to an attorney while consulting him in 
a professional capacity is a privileged communica¬ 
tion, 60 and he will not be compelled to disclose it 
where no sufficient ground is shown for the neces¬ 
sity therefor. 61 If the client’s residence has been 
concealed, or if the client is in hiding for some rea- 


U. S., 76 S.Ct. 305, 350 U.S. 933, 
100 L.EcL -v 

N.J.—In re Selser, 105 A.2d 395, 
15 N.J. 393. 

Purported will 

(1) Attorney’s testimony that ben¬ 
eficiary asked him with respect to ex¬ 
istence of will without disclosing ex¬ 
istence of purported will subsequent¬ 
ly produced by beneficiary was prop¬ 
erly admitted as an exception to the 
general rule of “privileged commu¬ 
nications.” 

Ala.—Sawyer v. Stanley, 1 So.2d 21, 
241 Ala. 39. 

(2) Attorney’s testimony as to con¬ 
versation with client relating to prep¬ 
aration of will after death of alleged 
testator, offered to show forgery, was 
held not inadmissible over objection 
because privileged, since conversa¬ 
tion was made in contemplation of 
future commission of crime and per¬ 
petration of fraud. 

Kan.—In re Koellen’s Estate, 208 P. 

2d 595, 167 Kan. 676. 

Ky.—Strong v. Abner, 105 S.W.2d 
539, 268 Ky. 502. 

La.—State v. Childers, 199 So. 640, 
196 La. 554. 

(3) In proceedings for probate of 
alleged will, attorney’s testimony 
that a universal legatee came to at¬ 
torney’s office and cautiously stated 
that deceased had died leaving only 
some sisters but did not leave a will, 
and that the legatee proposed that 


they confect a will naming the lega¬ 
tee and his brother as beneficiaries, 
was not objectionable on ground that 
statements to attorney were privileg¬ 
ed, especially where the attorney did 
not accept the employment. 

La—Succession of Bonner, 187 So. 

801, 192 La 299. 

Furtherance of law suit 

Communications between attorney 
and client to further a law suit in¬ 
spired by client to afford basis of re¬ 
lieving client’s underwriting company 
from contract obligation of under¬ 
writing corporation’s stock offering 
are beyond immunity of attorney-cli¬ 
ent privilege. 

D.C.—Securities and Exchange Com¬ 
mission v. Harrison, D.C., 80 P. 
Supp. 226, appeal dismissed 184 
F.2d 691, 87 U.S.App.D.C. 232, va¬ 
cated on other grounds 71 S.Ct 290, 
340 U.S. 908, 95 L.Ed. 656. 

Attempt to commit fraud not shown 

Ga—Atlanta Coca-Cola Bottling Co. 
v. Goss, 179 S.E. 420, 50 GaApp. 
637. 

70 C.J. p 419 note 57 [c]. 

51. Kan.—Emerson v. Western Auto¬ 
mobile Indemnity Ass’n, 182 P. 647, 
105 Kan. 242. 

52. Kan.—Emerson v. Western Au¬ 
tomobile Indemnity Ass’n, supra 

53. Ky.—Cummings v. Common¬ 
wealth, 298 S.W. 943, 221 Ky. 301. 
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Tex.—Williams v. Williams, Civ.App., 
108 S.W.2d 297. 

54. Ky.—Cummings ' v. Common¬ 

wealth, 298 S.W. 943, 221 Ky. 301. 

Tex.—Williams v. Williams, Civ.App., 
108 S.W.2d 297. 

55. Ky.—Cummings v. Common¬ 

wealth, 298 S.W. 943, 221 Ky. 201. 

Tex.—Williams v. Williams, Civ.App., 
108 S.W.2d 297. 

56. U.S.—U. S. v. Bob, C.C.AN.Y., 
106 F.2d 37, 125 A.L.R. 502, cer¬ 
tiorari denied Bob v. TJ. S., 60 S.Ct 
115, 308 U.S. 589, 84 L.Ed. 493. 

57- Ga—Atlanta Coca-Cola Bottling 
Co. v. Goss, 179 S.E. 420, 50 GaApp. 
637. 

Tex.—Williams v. Williams, Civ. 
App., 108 S.W.2d 297. 

70 C.J. p 420 note 63. 

5a Tex.—Clark v. State, 261 S.W. 
2d 339, 159 Tex.Cr. 187, certiorari 
denied 74 S.Ct. 69, 346 U.S. 855, 
98 L.Ed. 369, reheaxing denied 74 
S.Ct. 217, 346 U.S. 905, 98 L.EcL 
404. 

59- Cal.—People v- Singh, 11 P.2d 
73, 123 C.A. 365. 

60. Ohio.—In re Heile, 29 N.E.2d 
175, 65 Ohio App. 45. 

70 C.J. p 422 note 90. 

61- U.S.—Corbett v. Gibson, D.C.N. 
Y., 6 F.Cas.No.3,222, 16 BlatchL 
336. 

70 C.J. p 422 note 91. 
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son or other, and the attorney knows his address 
only because the client has communicated it to him 
confidentially as his attorney for the purpose of 
being advised by him, and has not communicated it 
to the rest of the world, then the client’s address 
is a matter of professional confidence, which the 
attorney may not be required to disclose. 62 

In a proper case, however, the court has power 
to compel an attorney to disclose the residence 63 
and occupation 64 of his clients. An attorney who 
prepares a pleading signed and sworn to by his 
client and filed in court may testify where his client 
was described in such pleading as residing; 65 and 
during the pendency of an action, while the relation 
of attorney and client actually exists, the attorney 
for one of the parties may be compelled or permitted 
to disclose his client’s address. 66 

Except where the client’s address is a matter of 
record or other special case, it is only in the very 
action to which the client is a party, during its 
pendency, while the relationship of attorney and 
client still exists, and because of facts relating to 
such action which render the disclosure necessary, 
in the interest of justice, to protect the rights of the 
adverse party or parties to the proceeding, that such 
a disclosure will be required. 67 So, in a civil suit 
to which the client is not a party, the attorney will 
not be compelled to disclose his client’s address to 
a party threatening prosecution of the client, espe¬ 
cially in the absence of evidence that the client was 
guilty of an offense, 68 and the attorney in an action 
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gone to judgment cannot be compelled to disclose 
his former client’s address in order that he may 
be pursued in subsequent litigations. 69 

Ordinarily, defendant in an action is entitled to 
an order requiring plaintiff’s attorney to disclose 
plaintiff’s present address before defendant can be 
compelled to try the action, 70 provided the informa¬ 
tion is not desired for an ulterior purpose. 71 Thus 
plaintiffs attorney may be compelled to disclose 
plaintiff’s address for the purpose of showing that 
plaintiff knew that the suit was filed in his name, 72 
enabling defendant to examine plaintiff before 
trial, 73 obtaining security for costs, 74 fixing the 
venue, 75 determining the jurisdiction of the court, 76 
or service of a judicial order. 77 The court may 
compel defendant’s attorney to disclose the address 
of defendant to secure service on defendant of an 
order of court requiring him to pay counsel fees 
and alimony pendente lite; 78 or to obtain service 
of an injunction in aid of the administration of jus¬ 
tice. 79 

§ 287. - Authority or Instructions Given 

to Attorney 

Evidence as to the instructions or authority given 
by the client to his attorney to be acted on by the latter, 
or the client's approval of the course which the attorney 
pursued, is not privileged. 

The rule as to privileged communications does not 
exclude evidence as to the instructions or authority 
given by the client to his attorney to be acted on by 
the latter, 80 or the client’s approval of the course 


62. Mo.—Ex parte Schneider, App., 
294 S.W. 736. 

63. N.Y.—Falkenhainer v. Falken- 
hainer, 97 N.Y.S.2d 467, 198 Misc. 
29. 

70 C.J. p 422 note 88. 

Purpose of question 
Requiring attorney to testify con¬ 
cerning the place of residence of his 
client was not error as requiring the 
disclosure of privileged information, 
where purpose of question was to 
determine whether client actually ex¬ 
isted and, if so, how jurisdiction 
could be obtained in litigation where¬ 
in question was propounded. 

Or.—In re Illidge, 91 P.2d 1100, 162 
Or. 393. 

64- N.Y.—The Ninety-Nine Plain¬ 
tiffs v. Vanderbilt, 11 N.Y.Super. 
632, 1 Abb.Pr. 193, 10 How.Pr. 324. 

65. Me.—Alden y. Goddard, 73 Me. 
345. 

N.Y.—In re Trainer, 130 N.Y.S. 
682, 146 App.Div. 117. 

67. Mo.—Ex parte Schneider, App., 
294 S.W. 736. 

70 C.J. p 422 note 97. 

Mo.—Ex parte Schneider, supra. 


69. N.Y.—Levy v. Coy, Hunt & Co., 
117 N.Y.S. 949, 64 Misc. 39. 

70 C.J. p 422 note 99. 

70. N.D.—Bohling v. Bronson, 115 
N.Y.S. 29, 130 App.Div. 895. 

71. N.Y.—Drake v. New York Iron 
Mine, 27 N.Y.S. 489, 75 Hun 539. 

70 C.J. p 422 note 2. 

72. Mo.—Ex parte Schneider, App., 
294 S.W. 736. 

73. Mo.—Ex parte Schneider, supra. 
70 C.J. p 423 note 4. 

74* Mo.—Ex parte Schneider, supra. 
70 C.J. p 423 note 5. 

75. Mo.—Ex parte Schneider, supra. 

76. Mo.—Ex parte Schneider, supra. 

77. N.Y.—Markevich v. Royal Ins. 
Co., 147 N.Y.S. 1004, 162 App.Div. 
640. 

78. Mo.—Ex parte Schneider, App., 
294 S.W. 736. 

N.Y.—:Richards v. Richards, 119 N.Y. 
S. 81, 64 Misc. 285. 

79. Mo.—Ex parte Schneider, App., 
294 S.W. 736. 

8a U.S.—Willard C. Beach Air 
Brush Co. v. General Motors Corp., 
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D.C.N.J., 118 F.Supp. 242, affirmed, 
C.A., 214 F.2d 664. 

Cal.—Fleschler v. Strauss, 60 P.2d 
193, 15 C.A2d 735. 

Hawaii.—McKeague v. Freitas, 40 
Hawaii 108. 

Ill.—Marnik v. Northwestern Packing 
Co., 82 N.E.2d 195, 335 IlLApp. 568. 
70 C.J. p 423 note 11. 

Soope of employment 
An attorney represents himself ex¬ 
clusively, not his client, in entering 
into employment contract with client, 
and hence may be required to tes¬ 
tify concerning scope of his employ¬ 
ment, as against contention that such 
information is privileged as of con¬ 
fidential communication by client to 
attorney. 

Ky.—Kentucky-Virginia Stages v. 

Tackett, 182 S.W.2d 226, 298 Ky. 
78. 

Filing of suit 

In suit to cancel tax deed, where 
complainant filed stipulation for dis¬ 
missal of suit on ground that it was 
filed without her consent, testi¬ 
mony of attorney who filed suit that 
he was authorized by complainant 
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which the attorney pursued. 81 However, in a crim¬ 
inal prosecution for conspiracy, as to whether a 
witness had authorized his attorney to agree with 
the district attorney to plead guilty, and that he 
would testify for the prosecution, is privileged, 82 
as is also whether defendant in a civil action au¬ 
thorized his attorney to tell plaintiff's attorney that 
he was liable for, and would pay one half of, the 
amount claimed. 88 

Escrow instructions . Instructions to the holder of 
a deed delivered in escrow with respect to its de¬ 
livery are not privileged although the delivery be 
made to the grantor's attorney, but are instructions 
which he is bound to reveal at the request of the 
grantee for whose benefit the instructions are giv¬ 
en.^ 

Drafting paper\ An attorney who drafted a paper 
for a client, since deceased, can go no farther than 
to testify that he drew it pursuant to instructions 
from his client, 85 and cannot testify as to what the 
instructions were, pursuant to which he acted. 86 


§ 288. - Communications as to Will 

Confidential communications made by a client to his 
attorney with respect to the preparation and execution 
of a will are privileged and cannot be disclosed during the 
lifetime of the client, but the attorney-client privilege 
does not survive the client's death, with respect to such 
communications, in litigation between a testator's heirs, 
legatees, devisees, or other parties who all claim under 
him. 

Confidential communications made by a client to 
his attorney with respect to the preparation and 
execution of a will are privileged and cannot be 
disclosed during the lifetime of the client. 87 Even 
after the death of the testator, it is held, in certain 
jurisdictions, under statutory provisioms prohibit¬ 
ing the disclosure by an attorney ©f communica¬ 
tions by his client to him, or his advice thereon, 
that in no case is an attorney employed to draw a 
will permitted to make a disclosure as to the con¬ 
tents of the will, the instructions given him by his 
client in its preparation, or as to the circumstances 
of its execution, 88 unless he is an attesting witness 
to the will, in which case he may testify; 89 and 


to do so was not incompetent as con¬ 
cerning: “privileged communication.” 
Ark.—Coley v. Hall, 175 S.W.2d 979, 
206 Ark. 419. 

Recording- of deed 

Fact of execution of deed by gran¬ 
tor before attorney, as notary pub¬ 
lic, and his instructions to attorney 
to record it, were not “privileged 
communications” excludable as evi¬ 
dence, whether or not anyone else 
was present at time of execution of 
deed or at time he gave instruc¬ 
tions to record. 

Cal.—Marshall v. Marshall, 295 P.2d 
131, 140 C.A.2d 475. 

81. Neb.—Brigham v. McDowell, 27 
N.W. 384, 19 Neb. 407. 

82. Cal.—People v. Keyes, 284 P. 
1096, 103 C.A. 624, hearing denied. 
Sup., 284 P. 1105, 103 C.A 624. 

83. Ala.—Standard Corporation v. 
Dickerson, 121 So. 499, 23 Ala. App. 
112 . 

84. Cal.—Brandt v. Brandt, 260 P. 
342, 85 C.A. 720—Messersmith v. 
Smith, 217 P. 105, 62 C.A 446. 

85. Conn.—Brown v. Butler, 42 A 
654, 71 Conn. 576. 

86. Conn.—Brown v, Butler, supra. 

87. Ark.—Toney v. Raines, 275 S.W. 
2d 771, 224 Ark. 692. 

Ill.—Mason v. Willis, 62 N.E.2d 135, 
326 Ill.App. 481. 

Tex.—Krumb v. Porter, Civ.App., 152 
S.W. 2d 495, error refused. 

70 C.J. p 424 note 23. 

88. Neb.—Nelson v. Glidewell, 51 N. 
W.2d 892, 155 Neb. 372. 

70 C.J. p 424 note 25. 

Mental capacity 

Communications made to an attor¬ 


ney by his client, in the absence of j 
a proper waiver, are inadmissible in 
a contested probate proceeding to es¬ 
tablish the mental capacity of the 
client to make the will. 

Neb.—In re Coons' Estate, 48 N.W.2d 
778, 154 Neb. 690. 

Other will 

(1) In a will contest, a former will 
in the hands of an attorney who 
prepared both wills, is privileged un¬ 
der the statute preventing an attor¬ 
ney from testifying concerning com¬ 
munications made to him by his cli¬ 
ent; and attorney, who prepared 
several wills for deceased testatrix, 
could not be required to produce the 
first will in a deposition taken at the 
instance of those contesting the sec¬ 
ond will, in view of statute prevent¬ 
ing an attorney from testifying con¬ 
cerning communications made to him 
by his client. 

Ohio.—Ex parte Hurin, 17 N.E.2d 287, 
59 Ohio App. 82. 

(2) However, an executor, who had 
been testator’s attorney may be re¬ 
quired to divulge whether he found 
any will other than the one being 
contested, where it does not appear 
that such a will, if in existence, was 
prepared by the witness or that he 
was consulted as attorney concern¬ 
ing its preparation. 

Ohio.—Shaffer v. Liggett, App., 91 
N.E.2d 273. 

Xu action to construe will to de¬ 
termine whether will passed after- 
acquired property, testimony con¬ 
sisting of statements made by tes¬ 
tatrix to her counsel relative to the 
advisability of executing a new will 
after she received the additional 
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property was incompetent, on ground 
that the statements were “privileged 
communications.” 

Ohio.—Fitzgerald v. Bell, 6 Ohio 
Supp. 119, affirmed, App., 39 N.E. 
2d 186. 

Wills never executed 

In suit for specific performance of 
contract to “grant and bequeath” 
realty, decedent’s communications to 
plaintiff’s attorney, who had been 
previously retained by decedent to 
draw wills which favored plaintiff 
but were never executed, were priv¬ 
ileged, and attorney’s testimony as 
to such communications was inad¬ 
missible. 

Or.—Booher v. Brown, 146 P.2d 71, 
173 Or. 464. 

89. Okl.— Corpus Juris cited in In 
re Wilkins' Estate, 185 P.2d 213, 
214, 199 Okl. 249. 

70 C.J. p 425 note 26. 

Client's request that attorney wit¬ 
ness instrument as constituting 
waiver see infra § 311. 

Mental competency 

Attorney who prepared a will and 
signed it as an attesting witness, and 
his secretary who also signed will as 
an attesting witness, were not pro¬ 
hibited under statute from testifying 
in will contest to facts surrounding 
preparation of the will, including in¬ 
formation given attorney by testa¬ 
trix and mental competency of testa¬ 
trix at time will was executed, on 
ground that testimony related to con¬ 
fidential communications by client to 
attorney. 

Okl.—In re Wilkins’ Estate, 185 P.2d 
213, 199 Okl. 249. 
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in other jurisdictions it is held that the attorney 
who drafts the will may testify to its execution ac¬ 
cording to the laws of the jurisdiction, 90 but that 
he is not, even though he is an attesting witness to 
the will, competent to testify as to what took place 
in the preparation of the will. 91 

It has broadly been stated, however, that, after 
the testator’s death, his attorney may testify to any 
facts affecting the execution or contents of the 
will, 92 and the rule, discussed infra § 292, that the 
privilege does not apply in litigation, after the cli¬ 
ent’s death, between parties, all of whom claim un¬ 
der the client, finds frequent application in litiga¬ 
tion between a testator’s heirs, legatees, devisees, 
or other parties who all claim under him, where the 
question before the court is as to the validity or 
genuineness of an alleged will, it being proper in 
such case in many jurisdictions for the attorney 
of the testator to testify as to all matters relevant 
to the issue, although his testimony involves a dis¬ 
closure of confidential communications between him¬ 
self and his client, 93 and whether the attorney’s tes¬ 
timony be favorable or unfavorable to the validity 
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of the will, 94 provided the character and reputation 
of deceased are not involved. 9 ® The principal rea¬ 
son for this rule is that the privilege is designed for 
the protection of the client, and it is deemed not for 
the interest of the testator, in a controversy be¬ 
tween the parties, all of whom claim under him, to 
have those declarations and transactions excluded 
which promote a proper fulfillment of his will. 96 
However, where the proceeding is against the es¬ 
tate and not as to its distribution, the privilege ap¬ 
plies and the attorney is not a competent wit¬ 
ness. 97 

The rule permitting the attorney to testify will 
be applied at least where the attorney is one of the 
subscribing witnesses to the will, 98 as in such case 
the testator must be considered as having waived the 
privilege by requesting the attorney to sign as a 
witness; 99 but under a statute expressly so provid¬ 
ing, an attorney may testify as to the preparation 
and execution of a will in a probate proceeding or 
an action involving the validity or construction of 
such will without regard to whether he was a sub¬ 
scribing witness to the will. 1 While such a stat- 


9a N.J.—Anderson v. Searles, 107 A. 
429, 93 N.J.Law 227. 

In re Veazey's Will, 85 A. 176, 
80 N.J.Eq. 466, Ann.Cas.l914A 980. 

91. N.J.—Anderson v. Searles, 107 A. 
429, 93 N.J.Law 227. 

70 C.J. p 425 note 28. 

92. Tex.—Krumb v. Porter, CIv.App., 
152 S.W.2d 495, error refused. 

93. Ark.—Peoples Nat. Bank v. 
Cohn, 110 S.W.2d 42, 194 Ark. 1098. 

Cal.—Paley v. Superior Court In 
and For Los Angeles County, 290 
P.2d 617, 137 C.A.2d 450. 

Ind.—Schutz v. Leary, 106 N.E.2d 
705, 123 Ind.App. 100. 

Mich.—Eicholtz v. Grunewald, 21 N. 

W.2d 914, 313 Mich. 666. 

Minn.—In re Dorey’s Estate, 297 N. 
W. 561, 210 Minn. 136—Hanefeld 
v. Fairbrother, 254 N.W. 821, 191 
Minn. 547. 

N.C.— Corpus Juris cited in In re 
Kemp's Will, 73 S.E.2d 906, 910, 
236 N.C. 680. 

Wis.— Corpus Juris cited in In re 
Landauer's Estate, 52 N.W.2d 890, 
894, 261 Wis. 314, rehearing de¬ 
nied 53 N.W.2d 627, 261 Wis. 314. 
70 C.J. p 425 note 30. 

Other statement of rule 
Attorney-client privilege does not 
survive client’s death when matter 
of his conversations or instructions 
arises in will contests, petitions to 
determine heirship, petitions to con¬ 
strue an ambiguous will, or any other 
type of controversy involving only 
heirs or next of kin and legatees or 
devisees of client. 


Cal.—Paley v. Superior Court In and 
For Los Angeles County, 290 P.2d 
617, 137 C.A.2d 450. 

In suit to establish parol trust in 
stock transferred to son prior to fa¬ 
ther’s death, communications with re¬ 
spect to stock made by father to 
father's attorney at time father made 
will were not privileged after death 
of father if communications concern¬ 
ed preparation of will, since the death 
of father removed the pledge of se¬ 
crecy previously imposed on commu¬ 
nications between father and attor¬ 
ney. 

Ky.—Hecht’s Adm'r v. Hecht, 114 
S.W.2d 499, 272 Ky. 400. 

Destruction of will 

An attorney who drew the will was 
competent to testify to subsequent 
conversations with testator concern¬ 
ing destruction of the will by testa¬ 
tor because of testator's dissatisfac¬ 
tion with it. 

Ga.—Saliba v. Saliba, 44 S.E.2d 744, 
202 Ga. 791. 

94. Ky.—Bonta v. Sevier, 259 S.W. 
703, 202 Ky. 334. 

95. Me.—Holyoke v. Holyoke's Es¬ 
tate, 87 A. 40, 110 Me. 469. 

96. Conn.—Doyle v. Reeves, 152 A. 
882, 112 Conn. 521. 

97. Mo.—Runnels v. Allen's Estate, 
App., 184 S.W.2d 740—Runnels v. 
Allen’s Adm’r, App., 169 S.W.2d 
73. 

70 C.J. p 426 note 39. 

98. Mich.—Eicholtz v. Grunewald, 21 
N.W.2d 914, 313 Mich 666. 

70 C.J. p 426 note 33. 
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In proceeding to recover money 
lent to deceased, where deceased ex¬ 
ecuted a will providing for repay¬ 
ment and later apparently revoked 
such will, an attorney who prepared 
the will and was a witness to it 
could testify as to what he learned 
in the capacity of a witness. 

Mich—In re Heller's Estate, 284 N. 

W. 641, 288 Mich 49. 

99. Neb.—Lennox v. Anderson, 1 N. 
W.2d 912, 140 Neb. 748, modified 
on other grounds 3 NW.2d 645, 
141 Neb. 407. 

70 C.J. p 426 note 34. 

1. In New York 

(1) A statutory amendment per¬ 
mitting the attorney to testify even 
though not a subscribing witness 
should be given effect in accordance 
with its intent 

N.Y.—In re Casper's Will, 291 N.Y.S. 
585, 161 Misc. 199. 

(2) Under such statute, the attor¬ 
ney's partner, who appeared with him 
as attorney of record for the peti¬ 
tioner in a probate proceeding shar¬ 
ed the privilege as well as the pro¬ 
hibition of the attorney. 

N.Y.—In re Alexander’s Will, 130 N. 
Y.S.2d 648, 205 Misc. 894. 

(3) Statutory amendment allowing 
attorney's testimony concerning prep¬ 
aration of will was held retroactively 
applicable to construction of will of 
testator whose death antedated ef¬ 
fective date of amendment. 

N.Y.—In re Casper’s Will, 291 N.Y.S. 
585, 161 Misc. 199. 

(4) Under the statute as it existed 
prior to its amendment, the attor- 



97 C.J.S. 


§§ 288-289 WITNESSES 

ute permits the attorney to testify to all that was 
said by testator at the time of preparation or execu¬ 
tion of the will, 2 the attorney may testify only in 
proceedings, and as to matters, specified in the stat¬ 
ute, 3 and where it is so provided, the attorney will 
not be permitted to disclose any confidential com¬ 
munications which would tend to disgrace the mem¬ 
ory of deceased; 4 but the statute has no applica¬ 
tion where the attorney did not participate in the 
preparation of the will in question but merely dis¬ 
cussed with decedent the making of a will that might 
be drawn. 5 Such statute does not render competent 
an attorney's testimony unless such testimony is 
otherwise competent to support the fact for which 
it is offered. 6 

Under the rule limiting the privilege in cases 
arising after the death of the client, the attorney 
for the testator may, in a will contest, testify con¬ 
cerning the instructions given him by the testator, 7 
and concerning matters relating to testamentary 
capacity, 8 and, in an action involving the construc¬ 
tion of a will, the attorney who drew the will may 
testify as to relevant communications of the testa¬ 


tor. 9 A decedent’s attorney has been held compe¬ 
tent to prove the existence and contents of a lost 
will ; 10 but the attorney of a decedent cannot testify 
as to his client's communications to him in respect of 
a codicil which was never executed, 11 or with re¬ 
spect to a will which was subsequently revoked. 12 
In any event, factual matters concerning the execu¬ 
tion of a will, not gleaned from communications by 
the testator, are not privileged and constitute com¬ 
petent evidence concerning which an attorney 
present at the execution of the will may properly 
testify; 13 nor are communications to the mere 
scrivener of the will privileged. 14 

§ 289. - Communications in Preparation 

for Pending or Prospective 
Litigation 

a. In general 

b. Communications by person with other 

than his attorney 

a. In General 

Generally, the attorney-client privilege extends to 


iwy was disqualified from testifying 
where he was not a subscribing wit¬ 
ness to the will. 

N.Y.—Rintelen v. Schaefer, 137 N.Y.S. 
527, 152 App.Div. 727, reargument 
denied 138 N.Y.S. 1139, 153 App. 
Div. 916. 

70 C.J. p 424 note 25, as to New York 
cases. 

(5) On the other hand, under the 
prior statute, attorney’s testimony 
with respect to will was not barred 
by any privilege where he was a 
subscribing witness to will. 

N.Y.—Chase Nat. Bank v. Chicago 
Title & Trust Co., 299 N.Y.S. 926, 
164 Misc. 508. 

70 C.J. p 425 note 26, as to New York 
cases. 

(6) Attorneys who were subscrib¬ 
ing witnesses to prior wills were, 
however, disqualified to testify as to 
transactions with deceased in pro¬ 
ceedings for probate of deceased’s 
subsequent will having new witness¬ 
es, since drawing of new will revived 
deceased’s privileges. 

N.Y.—In re McCulloch’s Will, 189 N. 
E. 473. 263 N.Y. 408, 91 A.L.R. 1440, 
reargument denied 191 N.E. 583, 
264 N.Y. 598. 

2. N.Y.—In re Casper's Will, 291 N. 
Y.S. 585, 161 Misc. 199. 

3. N.Y.—In re Alexander's Will, 130 
N.Y.S.2d 648, 205 Misc. 894. 

Proceeding- to discover property 
A statute providing that the at¬ 
torney-client privilege is inapplica¬ 
ble in a probate proceeding or in any 
proceeding whatsoever involving the 
validity or construction of a will 


is not applicable to a proceeding by 
an executor to discover property of 
the estate allegedly withheld by 
joint tenant of deceased. 

N.Y.—In re Duke’s Will, 108 N.Y.S. 
2d 875, 202 Misc. 446. 

In independent proceeding, subse¬ 
quent to probate proceeding, for con¬ 
struction of will, testatrix’ attorney 
who drafted will and was subscrib¬ 
ing witness was held competent to 
testify as to written slips of instruc¬ 
tions, which were given to attorney 
by testatrix, and which were used as 
basis for most of provisions written 
into will. 

N.Y.-—In re Tinker's Estate, 283 N.Y. 
S. 151, 157 Misc. 200. 

4. N.Y.—In re Alexander’s Will, 130 
N.Y.S.2d 648, 205 Misc. 894. 

5. N.Y.—:In re Matheson’s Will, 27 
N.E.2d 427, 283 N.Y. 44. 

6. N.Y.—In re Rokofsky’s Will, 111 
N.Y.S.2d 553. 

7. D.C.—Sorrels v. Alexander, 142 F. 
2d 769, 79 TJ.S.App.D.C. 112. 

8. N.C.—In re Kemp's Will, 73 S.E. 
2d 906, 236 N.C. 680. 

Tex.—Krumb v. Porter, Civ.App., 152 
S.W.2d 495, error refused. 

Wis.—In re Williams’ Will, 41 N.W. 

2d 191, 256 Wis. 338. 

70 C.J. p 425 note 30 [g]. 

9. Ill.—Mason v. Willis, 62 N.E.2d 
135, 326 Ill.App. 481. 

70 C.J. p 426 note 37. 

Intent 

In proceeding for construction of 
a will, attorney drawing the will was 
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not disqualified by statute to testi¬ 
fy concerning intent of testator. 

N.Y.—In re Morrison’s Will, 60 N.Y. 
S.2d 18, 270 App.Div. 318. 

10. D.C.—Clark v. Turner, 183 F.2d 
141, 87 TJ.S.App.D.C. 54. 

70 C.J. p 426 note 36. 

11. N.Y.—Pearsall v. Elmer, 5 Redf. 
Surr. 181. 

12. Neb.—Lennox v. Anderson, 1 N. 
W.2d 912, 140 Neb. 748, modified 
on other grounds 3 N.W.2d 645, 141 
Neb. 407. 

13. Ga.—Manley v. Combs, 30 S.E.2d 
485, 197 Ga. 768. 

Neb.—Nelson v. Glidewell, 61 N.W. 
2d 892, 155 Neb. 372—In re Coons' 
Estate, 48 N.W.2d 778, 154 Neb. 
690. 

Undue Influence 

In action to set aside will, on 
ground of undue influence, attorney, 
who drew the will, could properly be 
examined. 

Ohio.—Donovan v. Decker, App., 105 
N.E.2d 664, rehearing denied 106 
N.E.2d 167. 

14. Or.—Booher v. Brown, 146 P.2d 
71, 173 Or. 464. 

Will mailed to testator 

Where will was not executed in at¬ 
torney’s office, but was drawn there 
and mailed to testator at his home 
with oral directions as to the manner 
of execution, testimony of attorney 
was not rendered objectionable in 
will contest by the confidential rela¬ 
tions statute. 

Iowa.—In re Olson's Estate* 34 NW* 
2d 207, 239 Iowa 1149. 
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whatever an attorney learns from his client In the course 
of preparing a case for trial. 

As a general rule, what an attorney learns from 
his client in the course of preparing a case for 
trial is privileged. 15 So in an action for alienation 
of affections, defendant's former attorney is not 
entitled to testify that in a conversation with plain¬ 
tiff's husband the husband denied that he ever had 
any affection for his wife. 16 A statement by a co¬ 
defendant to his attorney as to why he was absent at 
the trial was a privileged communication and its 
admission in evidence as against defendant not 
present when the statement was made was error. 17 
On the other hand, the fact as to whether a wit¬ 
ness communicated to the attorney in the case what 
the purport of his or her testimony would be is 
not privileged. 18 

Preliminary examination by attorney. The pre¬ 
liminary examination by an attorney of a person 
who may or may not be in a position to be a wit¬ 
ness on behalf of his client in contemplated pro¬ 
ceedings is within the same privilege as that which 
the witness would have if he had said the same 
thing in his sworn testimony in court. 19 

Documents prepared by client. According to some 
authorities the privilege does not extend to docu¬ 
ments prepared by the client, in contemplation of 
a possible action, which are not connected with pro¬ 
fessional legal consultation or advice. 20 

b. Communications by Person with Other than 
His Attorney 

Statements submitted by an agent to his principal at 
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the request of the latter for the purpose of being laid 
before an attorney for his advice and opinion or for guid¬ 
ance in litigation are privileged; but reports and com¬ 
munications between corporation officials or agents with 
respect to the subject matter under investigation in the 
ordinary course of business, without any litigation in 
view, are generally unprivileged. 

As a general rule, statements submitted by an 
agent to his principal at the request of the latter 
for the purpose of being laid before an attorney 
for his advice and opinion or for guidance in litiga¬ 
tion are privileged. 21 So a statement concerning 
an accident obtained by an employer from his 
servant for the bona fide purpose of being later 
transmitted to the employer's attorney for advice, 
or to be used by the attorney in connection with 
pending or threatened litigation, is privileged, as 
part of a communication from client to counsel. 22 
It has been held, on the other hand, that reports 
and communications between corporation officials or 
agents with respect to subject matter under in¬ 
vestigation in the ordinary course of business, with¬ 
out any litigation in view, are generally unprivi¬ 
leged, 23 so that reports of accidents and the re¬ 
sults thereof, made in the ordinary course of duty 
of an employee, or after investigation directed, are 
not privileged, either in the hands of the employer 
or in the hands of the employer's attorney to whom 
they have been transmitted, 24 even though such re¬ 
ports were made for the purpose of preparing 
against possible future litigation. 25 

In this connection it has been held that there is no 
privilege for a communication which is not made 
to, or for further communication to, an attorney, 


15. U.S.—Sano Petroleum Corp. v. 
Shell Oil Co., D.C.N.Y., 3 F.R.D. 
467. 

Version of accident 
Statement containing 1 signer’s ver¬ 
sion of automobile accident would 
be privileged against disclosure if 
relation of attorney and client ex¬ 
isted between signer and person to 
whom statement was delivered at 
time of delivery, although attorney 
received statement through personal 
r epres en t ati ve. 

N.Y.—Cote v. Knickerbocker Ice Co., 
290 N.Y.S. 483, 160 Misc. 658. 

16- Del.—Lupton v. Underwood, 85 
A. 965, 26 Del. 519. 

17. Tex.—Hines v. Howell, Civ.App., 
15 S.W.2d 1060. 

18. N.Y.—Bergmann v. Manes, 125 
N.Y.S. 973, 141 App.Div. 102. 

19. Iowa.—Corpus Juris quoted in 
Robinson v. Home Fire & Marine 
Ins. Co., 49 N.W.2d 521, 525, 242 
Iowa 1120. 

Eng.—Beresford v. White, 58 Sol.J. 
607. 


20. N.H.—LaCoss v. Lebanon, 101 A. 
364, 78 N.H. 413. 

70 C.J. p 433 note 14. 

21. Minn.—Schmitt v. Emery, 2 N. 
W.2d 413, 211 Minn. 547, 139 A.L.R. 
1242. 

Mo.—Corpus Juris cited in Meadows 
v. Metropolitan Life Ins. Co., App., 
104 S.W.2d 788, 790. 

Va,—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va, 520, 146 A.L.R. 
966. 

70 C.J. p 432 note 11. 

Privileged character of conversations 
or reports from officers or agents 
of plaintiff corporation to attorney 
and used in preparation of pending 
litigation see supra § 276 c. 
Communications between attorney 
for insurance company and policy¬ 
holder see supra § 276 d. 

Exclusive possession of attorney 
A report made up for the use of 
counsel in litigation is privileged if 
such report after its preparation re¬ 
mains exclusively in the possession 
of the attorney. 

Ohio.—Davies v. Columbia Gas & 
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Elec. Co., Com.PL, 68 N.E.2d 571, 
affirmed, App., 68 N.E.2d 231. 

22. Mo.—State ex rel. Terminal R. 
Ass’n of St. Louis v. Flynn, 257 S. 
W.2d 69, 363 Mo. 1065. 

Va,—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va, 520, 146 A.L.R. 
966. 

70 C.J. p 433 note 11 [b]. 

23. Minn.—Schmitt v. Emery, 2 N.W. 
2d 413, 211 Minn. 547, 139 A.L.R. 
1242. 

Mo.—Curtis v. Indemnity Co. of 
America, 37 S.W.2d 616, 327 Mo. 
350. 

Meadows v. Metropolitan Life 
Ins. Co., App., 104 S.W.2d 788. 

Va,—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va, 520, 146 A.L.R. 
966. 

24. Ga,—Carlton v. Western, etc., R. 
Co., 7 S.E. 623, 81 Ga, 531. 

Va,—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va, 620, 146 A.L.R. 
966. 

25. Conn.—Hurley v. Connecticut 
Co., 172 A. 86, 118 Conn. 276. 


97 C. J.S.—52 
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even though the communication might have some 
connection with possible liability in the future, such 
as reports submitted in the regular course of busi¬ 
ness for study in accident prevention, 26 and that 
the privilege does not extend to all reports from 
employees and agents which were made to a superior 
officer for the purpose of enabling the corporation 
to bring and prosecute the action or which were 
used therefor. 27 

It has been said, however, that the authorities are 
not in accord as to whether a report of an accident 
made by an employee to his employer and by the 
latter transmitted to his counsel for use in litiga¬ 
tion is a privileged communication. 28 So it has been 
held that for the purpose of existence of the at¬ 
torney-client privilege, there is no valid basis for 
distinction between a communication created for 
transmittal to an attorney to prepare for threatened 
litigation following particular accidents and a com¬ 


munication prepared for an identical purpose under 
standing rules which are to pertain in case of any 
accident involving personal or property in jury, 29 
and that when reports concerning an accident have 
been made in the course of business by an em¬ 
ployee, and such reports have been turned over to 
the employer’s attorney, they are privileged. 30 

§ 290. Communications in Presence or Hear¬ 
ing of Third Person 

Communications between attorney and client are not 
privileged where made in the presence of a third person, 
not the agent of either party, or in the presence of the 
adverse party or his attorney; but, where the third per¬ 
son who is present is the agent of either the client or 
the attorney, the privilege is not destroyed. 

There is no privilege as to a communication be¬ 
tween attorney and client in the presence of a third 
person, not the agent of either party, 31 or in the 


4J6. Cal.—Holm v. Superior Court 
In and For City and County of 
San Francisco, 267 P.2d 1025, 42 
C.2d 500, rehearing: denied 268 P. 
2d 722, 42 C.2d 500. 

27. Wis.—Horlick Malted Milk Co. 
v. Speigel, 144 N.W. 272, 155 Wis. 
201 . 

58. Va.—Robertson v. Common¬ 
wealth, 25 S.E.2d 352, 181 Va. 520, 
146 A.L.R. 966. 

59. Cal.—Holm v. Superior Court In 
and For City and County of San 
Francisco, 267 P.2d 1025, 42 C.2d 
500, rehearing denied 268 P.2d 722, 
42 C.2d 500. 

Routine report 

Fact that scope of operation of 
municipal railway was such that 
communications such as bus driver’s 
report of accident involving personal 
injuries to passenger and photo¬ 
graphs taken by municipal agents of 
scene of accident were to be made 
ns a routine matter would not pre¬ 
vent attorney-client privilege from 
Attaching to such report and photo¬ 
graphs. 

CJal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, supra. 

30. Ohio.—In re Hyde, 79 N.E.2d 224, 
149 Ohio St. 407. 

J31. U.S.—La Moore v. IT. S., C.A. 
Alaska, 180 F.2d 49. 

Willard C. Beach Air Brush Co. 
v. General Motors Corp., D.C.N.J., 
118 F.Supp. 242—Gordon v. Robin¬ 
son, D.C.Pa., 109 F.Supp. 106, re¬ 
versed on other grounds, C.A., 210 
F.2d 192. 

Connecticut Mut. Life Ins. Co. v. 
Shields, D.C.N.Y., 18 F.R.D. 448. 
Ala.—Fuller v. State, 39 So.2d 24, 34 
Ala. App. 211, certiorari denied 39 
So.2d 29, 252 Ala. 20. 


Cal.—Marshall v. Marshall, 295 P.2d 
131, 140 C.A.2d 475—Ver Bryck v. 
Luby, 155 P.2d 706, 67 C.A.2d 842- 
People v. Hall, 130 P.2d 733, 55 C.A. 
2d 343—Mitchell v. Towne, 87 P. 
2d 908, 31 C.A.2d 259—In re Graf- 
miller’s Estate, 81 P.2d 181, 27 C.A. 
2d 253. 

D.C.—Cafritz v. Koslow, 167 F.2d 749, 
83 U.S.App.D.C. 212. 

Logan v. Oliver, Mun.App., 96 A. 
2d 516. 

Ga.—Richards v. State, 192 S.E. 632, 
56 Ga.App. 377. 

Ill.—Mamik v. Northwestern Packing 
Co., 82 N.E.2d 195, 335 Ill.App. 568 
—Corpus Juris cited in In re Bus- 
se's Estate, 75 N.E.2d 36, 38, 332 
Ill.App. 258. 

Mich.—Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666—In re Hel¬ 
ler’s Estate, 284 N.W. 641, 288 

Mich. 49. 

Miss.—Turnipseed v. Drummond, 63 
So.2d 536, 217 Miss. 129. 

Mo.—State ex rel. Headrick v. Bailey, 
278 S.W.2d 737. 

Mont.—Ludwig v. Montana Bank & 
Trust Co., 98 P.2d 377, 109 Mont 
477. 

N.J.—In re Stein, 62 A.2d 801, 1 N. 
J. 228. 

N.Y.—Erlich v. Erlich, 104 N.Y.S.2d 
531, 278 App.Div. 244. 

Flaherty v. Wunsch, 28 N.Y.S.2d 
178. 

N.D.—O’Connor v. Immele, 43 N.W.2d 
649, 77 N.D. 346. 

Ohio.—In re Fisher’s Will, 35 N.E. 
2d 784, 67 Ohio App. 6—Foley v. 
Poschke, 32 N.E.2d 858, 66 Ohio 
App. 227, affirmed 31 N.E.2d 845, 
137 Ohio St 593. 

Okl.—Pamacher v. Mount, 248 P.2d 
1021, 207 Okl. 275—Wright v. 

Quinn, 207 P.2d 912, 201 Okl. 565 — 
Green v. Votaw, 134 P.2d 367, 192 
Okl. 136— Corpus Juris cited in Me- 
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Caw v. Hartman, 122 P.2d 999, 1001, 
190 Okl. 264. 

Pa.—Tracy v. Tracy, 105 A.2d 122, 
377 Pa. 420. 

In re Strosser, Com.PL, 49 Lane. 
Rev. 143. 

Tenn.—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 251—Vance v. State, 
230 S.W.2d 987, 190 Tenn. 521, cer¬ 
tiorari denied 70 S.Ct. 1010, 339 
U.S. 988, 94 L.Ed. 1389. 

Sims v. Bank of Commerce & 
Trust Co., 14 Tenn.App. 672. 

Tex.—Clark v. State, 261 S.W.2d 339, 
159 Tex.Cr. 187, certiorari denied 74 
S.Ct 69, 346 U.S. 855, 98 L.Ed. 369, 
rehearing denied 74 S.Ct 217, 346 
U.S. 905, 98 L.Ed. 404. 

Utah.—Anderson v. Thomas, 159 P. 

2d 142, 108 Utah 252. 

Wash.— Corpus Juris cited in Ramsey 
v. Hading, 217 P.2d 1041, 1046, 36 
Wash.2d 303. 

70 C.J. p 433 note 23. 

Communications between attorney 
and third person see supra § 276 d. 
Communications in open court see 
supra § 284. 

“The reason for this general ex¬ 
ception is that in order to be priv¬ 
ileged the communication by the cli¬ 
ent to the attorney must be of a con¬ 
fidential character and the law pre¬ 
sumes that such a confidential com¬ 
munication would not be made in 
the presence of a third person.” 

Okl.—Jayne v. Bateman, 129 P.2d 188, 
191, 191 Okl. 272. 

General conference 

Where conversations leading up 
to the preparation of a statement of 
account were had not only between 
attorney and his client, but as part 
of general conference at which oth¬ 
ers were present, the conversations 
were not “privileged communica¬ 
tions.** 
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presence of the adverse party or his attorney, 32 
and either the attorney 33 or the third person 34 may 
testify in respect thereof if he was present. A 
fortiori, there is no privilege as to a conversation 
or transaction in which attorney, client and a third 
person participate, 35 or a conversation or trans¬ 
action between the client and a third person in the 
presence of the attorney, 36 or a conversation or 
transaction occurring in the presence of an attor¬ 
ney between two persons, both of whom are clients 
of the attorney, but not concerning the same subject 
matter. 37 Even though the attorney and client are 


speaking confidentially, without intending or con¬ 
templating that anyone else shall hear what is said, 
a bystander or even an eavesdropper, who does over¬ 
hear the conversation, may testify as to what 
passed. 38 

Notwithstanding the general rule that a communi¬ 
cation made to an attorney in the presence of a 
third person is deemed not privileged, the circum¬ 
stances surrounding or necessitating the presence 
of the third person may be such that the communica¬ 
tion still retains its confidential character and the 
attendant privilege, 39 and such is the case when the 


TTfl.n. —Stephens v. Farwell, 126 P.2d 
489, 155 Kan. 491. 

32. Cal.—Ver Bryck v. Luby, 155 P. 
2d 706, 67 C.A2d 842. 

Ga.—Bryan v. Barnett, 52 S.E.2d 613, 
205 Ga. 94. 

Ky.—Francies v. Francies, 249 S.W. 
2d 147—Hyden v. Grissom, 206 S. 
W.2d 960, 306 Ky. 261. 

Minn.—Knox v. Knox, 25 N.W.2d 225, 
222 Minn. 477. 

Okl.—Joy v. Litchfield, 113 P.2d 974, 
189 Okl. 122—Howsley v. Clark, 29 
P.2d 947, 167 Okl. 371. 

Pa.—Tracy v. Tracy, 105 A.2d 122, 
377 Pa. 420. 

Tex.—Coe v. Widener, Civ.App., 122 
S.W.2d 258. 

70 C.J. p 434 note 24. 

Where grantee was present at in¬ 
terview which took place between 
grantor and attorney who had pre¬ 
pared and taken grantor’s acknowl¬ 
edgment to deed, and grantee testi¬ 
fied as to what transpired at inter¬ 
view, the attorney’s testimony was 
admissible over objection that it re¬ 
lated to a privileged communication 
between attorney and client. 

Va.—Cook v. Hayden, 31 S.E.2d 625, 
183 Va. 203. 

Divided court 

Trial justice’s ruling, that state¬ 
ment made in course of conference 
between plaintiff and defendant relat¬ 
ing to matter in suit in hearing of 
attorney who was present at con¬ 
ference representing defendant was 
not a privileged communication, but 
that attorney could, without client’s 
consent, testify as to statement, was 
affirmed by evenly divided court. 

R.I.—Industrial Trust Co. v. Feuer, 
189 A. 42, 57 R.I. 243. 

33. Cal.—-Seeger v. Odell, 148 P.2d 
901, 64 C.A.2d 397—People v. Hall, 
130 P.2d 733, 55 C.A2d 343. 

Ky.— Corpus Juris cited in Hecht’s 
Adm’r v. Hecht, 114 S.W.2d 499, 
501, 272 Ky. 400. 

Okl.—Joy v. Litchfield, 113 P.2d 974, 
189 Okl. 122. 

Tenn,—Hazlett v. Bryant, 241 S.W.2d 
121, 192 Tenn. 251. 

70 C.J. p 434 note 25. 


Ixl a proceeding to probate a will, 

the attorney who prepared will for 
testatrix is a competent witness as 
to what took place and conversations 
had in presence of attesting witness¬ 
es at time when they signed the will. 
Ohio.—In re Fisher’s Will, 35 N.B.2d 
784, 67 Ohio App. 6. 

70 C.J. p 434 note 25 [c]. 

34* Cal.—Mitchell v. Towne, 87 P.2d 
908, 31 C.A.2d 259. 

Ga.—Richards v. State, 192 S.E. 632, 
56 Ga.App. 377. 

Okl.—Joy v. Litchfield, 113 P.2d 974, 
189 Okl. 122. 

70 C.J. p 435 note 26. 

Conferences 

The rule as to inviolability of pro¬ 
fessional confidences applies, as be¬ 
tween attorney and client, only to 
communications made and received 
for purposes of professional action 
and aid, and, if parties choose to | 
hold their conferences in presence 
and hearing of third person, wheth¬ 
er they be necessarily present as offi¬ 
cers charged with custody of client, 
or indifferent bystanders, such third 
persons may depose to facts thus 
coming to their knowledge. 

Ala.—Fuller v. State, 39 So.2d 24, 34 
Ala.App. 211, certiorari denied 39 
So.2d 29, 252 Ala. 20. 

35. Cal.—People v. Hall, 130 P.2d 
733, 55 C.A.2d 343. 

70 C.J. p 435 note 27. 

Settlement 

Attorney's testimony as to settle¬ 
ment computed in his presence by 
bis clients and their adversary was 
held not incompetent as relating to 
privileged communication. 

Ga.—Griffin v. Williams, 175 S.E. 449, 
179 Ga. 175. 

36. U.S.—Himnaelfarb v. U. S., C.A. 
Cal., 175 F.2d 924, certiorari denied 
70 S.Ct. 103, 338 IT.S. 860, 94 L.Ed. 
527, and Ormont v. U. S., 70 S.Ct. 
103, 338 U.S. 860, 94 L.Ed. 527. 

D.C.—Cafritz v. Koslow, 167 F.2d 
749, 83 U.S.App.D.C. 212. 

Minn.—Knox v. Knox, 25 N.W.2d 225, 
222 Minn. 477. 

70 C.J. p 435 note 28. 

Presence as witness 
Where an attorney is called in for 
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purpose of witnessing a conversa¬ 
tion or a transaction between client 
and a third person, he may be com¬ 
pelled to testify both as to the con¬ 
versation and also as to the trans¬ 
action to which he was a witness. 

Cal.—McKnew v. Superior Court of 
City and County of San Francisco, 
142 P.2d 1, 23 C.2d 58. 

37. Pa.—In re Weaver’s Estate, 9 Pa. 
Co. 516. 

38. Tex.—Clark v. State, 261 S.W.2d 
339, 159 Tex.Cr. 187, certiorari de¬ 
nied 74 S.Ct. 69, 346 U.S. 855, 98 
L.Ed. 369, rehearing denied 74 S. 
Ct. 217, 346 U.S. 905, 98 L.Ed. 404. 

70 C.J. p 435 note 30. 

Theory 

Where communication between at¬ 
torney and client, which parties in¬ 
tended to be private and confidential, 
is overheard by third person, such 
person may be compelled to testify 
to what he overheard on theory that 
communication itself is not incom¬ 
petent, but merely that attorney him¬ 
self is incompetent witness as to 
such matter. 

N.Y.—:Erlich v. Erlich, 104 N.Y.S.2a 
531, 278 App.Div. 244. 

39. Okl.—Jayne v. Bateman, 129 P. 
2d 188, 191 Okl. 272. 

Indisp ensahility 

(1) Where presence of a third per¬ 
son at time of communication be¬ 
tween attorney and client is indis¬ 
pensable in order for the commu¬ 
nication to be made to the attor¬ 
ney, privilege will protect client from 
testimony of third person with re¬ 
spect to the communication. 

U.S.—Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 U.S. 860, 94 L.Ed. 527, 
and Ormont v. U. S., 70 S.Ct. 103, 
338 U.S. 860, 94 L.Ed. 527. 

(2) Where presence of accountant 
engaged by attorney, at conference 
between attorney and taxpayers was 
not indispensable in the sense that 
presence of an attorney’s secretary 
may be, but was a mere convenience, 
the taxpayers when sued for attempt¬ 
ed income tax evasion could not ob¬ 
ject on ground of privilege, to tes- 
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third person who is present is the agent of either 
the client or the attorney. 40 So the presence of a 
confidential agent of the client at a conference 
between attorney and client does not destroy the 
privilege; 41 and, where an attorney confers with 
one defendant in a criminal prosecution in the 
presence of another defendant whom he also repre¬ 
sents, and the conversation pertains to the participa¬ 
tion of both defendants in the offense charged, the 
communications of each defendant with his attorney 
are privileged even though the other defendant is 
also present. 42 

A clerk or amanuensis of an attorney cannot 
testify as to confidential communications in his 
presence between the attorney and a client, 43 where 
the clerk is present in that capacity; 44 and where 
the third person is an attorney from a foreign 
jurisdiction who is representing the client, they 
both having called for advice as to the law of the 
jurisdiction, the communication is privileged. 45 
Communications made confidentially, and not open¬ 
ly, by a complaining witness to a prosecuting at¬ 
torney are privileged in so far as testimony by the 
attorney is concerned, even though made in the 


presence of a deputy sheriff. 48 Also, communica¬ 
tions made to her attorney in a divorce suit by a 
wife in the presence of the husband in the course 
of a conference looking to an adjustment of the 
controversy are privileged so far as concerns testi¬ 
mony sought to be elicited from the attorney in an 
action to which neither the husband nor the wife is 
a party. 47 

The fact that on one or more occasions com¬ 
munications between attorney and client are held 
in the known presence of third persons does not pre¬ 
vent communications made later, in the absence of 
such third persons, or made on a different occasion, 
from being privileged. 48 

Written communications . There is no privilege as 
to letters written by a third person to an attorney 
at the client’s request, 49 or as to letters written by 
the client to the attorney and shown by such client 
to third persons 50 or to the adverse party, 51 or 
shown by the attorney, at the direction of the client, 
to third persons; 52 but it has been held that the 
presence of third parties at a time when a written 
communication is made to the attorney will not de¬ 
stroy the privilege. 53 


timony of the accountant as to com¬ 
munications made at the conference. 
U.S.—Himmelfarb v. U. S., C.A.Cal., 
175 F.2d 924, certiorari denied 70 
S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527, and Ormont v. U. S., 70 S.Ct. 
103, 338 U.S. 860, 94 L.Ed. 527. 
Deed to son. or daughter 

(1) Confidential communications by 
decedent to her counsel with respect 
to disposition of her property by deed 
to son, and as to her purpose in mak¬ 
ing conveyance to save probate ex¬ 
penses, were “privileged communica¬ 
tions/’ notwithstanding son was pres¬ 
ent at some of conferences, in view 
of fact that son objected to admis¬ 
sion of testimony, both individually 
and as executor of decedent’s estate, 
in estate tax proceedings. 

U.S.—Baldwin v. C. I. R., C.C.A.9, 
125 F.2d 812, 141 A.L.R. 548. 

(2) Permitting attorney who pre¬ 
pared deed by which father for love 
and affection conveyed his realty to 
adopted daughter to testify as to di¬ 
rections of grantor and daughter con¬ 
cerning preparation of deed and gran¬ 
tor's declarations as to purpose of 
deed on theory that, since daughter 
was present at all times when gran¬ 
tor talked with attorney, there was 
no privilege as between grantor and 
his attorney, was improper. 

Cal.—Ransom v. Wallace, 211 P.2d 
339, 94 C.A.2d 723. 

40. Ill.—In re Busse's Estate, 75 N, 
R2d 36, 332 IU.App. 258. 

Ohio.—Foley v. Poschke, 31 N.E.2d 
845, 137 Ohio St. 593. 


41. Ill.—Corpus Juris cited in In re 
Busse’s Estate, 75 N.E.2d 36, 39, 332 
IU.App. 258. 

Ohio.—Corpus Juris cited in Foley v. 
Poschke, 31 N.E.2d 845, 846, 137 
Ohio St 593. 

70 C.J. p 435 note 34. 

Presence of a private detective at 
conferences between client and at¬ 
torney did not indicate that either 
the client or his attorney was speak¬ 
ing other than in confidence within 
statute. 

Ohio.—Foley v. Poschke, 31 N.E.2d 
845, 137 Ohio St. 593. 

42. Cal.—People v. Kor, 277 P.2d 94, 
129 C.A.2d 436. 

Negotiations for retainer 

Statements made to attorney by 
person charged with violation of nar¬ 
cotics laws pending negotiations for 
retaining the attorney were privileg¬ 
ed and inadmissible over such per¬ 
son’s objection in prosecution of an¬ 
other for criminal offense, although 
statements were made in presence 
of three other persons, where such 
persons were charged with similar 
violation arising out of same trans¬ 
action, conversation was directed to 
participation of all persons in the 
violation and attorney indicated that 
he could represent all four. 

Cal.—People v. Abair, 228 P.2d 336, 
102 C.A.2d 765. 

43. Del.—State v. Brown, 36 A. 458, 
16 DeL 380. 

Ill.—Corpus Juris cited in In re Bus¬ 
se’s Estate, 75 N.E.2d 36, 39, 332 III. 
App.258. 


Ohio.— Corpus Juris cited in Foley r. 
Poschke, 31 N.E.2d 845, 846, 137 
Ohio St 593. 

Communications to clerk or agent of 
attorney generally see supra 5 276 
c (2). 

Stenographer 

N.J.—State v. Erich, 9 A.2d 803, 123 
N.J.Law 519. 

44. Cal.—Mitchell v. Towne, 87 P.2d 
908, 31 C.A.2d 259. 

45. Ill.—Dickerson v. Dickerson, 153 
N.E. 740, 322 Ill. 492. 

46. Okl.—Ratzloff v. State, 249 P. 
934, 122 Okl 263. 

47. Kan.—O’Brien v. New England 
Mut. Life Ins. Co., 197 P. 1100, 109 
Kan. 138. 

48. Ohio.—Haley v. Dempsey, 14 
Ohio App. 326. 

49. Mich.—Price v. Hagle, 137 N.W. 
253, 171 Mich. 455. 

70 C.J. p 435 note 31. 

50. Mass.—Drew v. Drew, 144 N.E. 
763, 250 Mass. 41. 

70 C»J. p 435 note 32. 

51. Mo.—Hancock v. State Highway 
Commission, 149 S.W.2d 823, 347 
Mo. 944. 

52. U.S.—HartzeU v. U. S., C.C.A 
Iowa, 72 F.2d 569, certiorari denied 
55 S.Ct. 216, 293 U.S. 621, 79 L 
Ed. 708. 

53. N.Y.—In re Carter's Will, 294 N. 
Y.S. 393, 122 Misc. 493. 

70 C.J. p 435 note 33. 
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Communication by person under arrest . Commu¬ 
nications to an attorney by his client while under ar¬ 
rest, in the hearing of a third person, cannot be tes¬ 
tified to by either the attorney 54 or the third per¬ 
son who was present and heard the communica¬ 
tion. 55 

§291- Mode of Communication 

a. In general 

b. Written communications 

a. In General 

A confidential communication by a client to an attor¬ 
ney need not be made in any particular manner, in order 
to be privileged, and the privilege embraces ail communi¬ 
cations by the client to his attorney in the course of the 
business for which the attorney may be employed, wheth¬ 
er they are in the form of title deeds, wills, or other 
papers delivered, or statements made to him or by him 
in that capacity. 

The law does not define any particular method 
by which a confidential communication must be 
made by a client to an attorney, 56 and the word 
““communication,” in a statute providing that an at¬ 
torney shall not be allowed in giving testimony to 
disclose any confidential communication properly in¬ 
trusted to him in his professional capacity, is broad¬ 
ly used to denote the fact that one person has 
brought an idea to the perception of another. 57 So 
the privilege embraces all communications by the 
-client to the attorney in the course of the business 
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for which the attorney may be employed, whether 
they are in the form of title deeds, wills, or other 
papers delivered, or statements made to him or by 
him in that capacity. 58 The privilege is not con¬ 
fined to verbal or written communications made by 
the client to his attorney, but extends as well to in¬ 
formation communicated by the client to the at¬ 
torney by other means, 50 as by actions or signs. 60 

In some jurisdictions the privilege only extends to 
information or communications derived from the 
client, as such. 61 It must come through the medium 
of the relation. 62 What the attorney knows of his 
own knowledge, not acquired by means of the rela¬ 
tion of client and attorney, is not privileged; 63 
information derived from other persons or from 
other sources, although such information is derived 
or obtained while acting as attorney or counsel, is 
not privileged, 64 as, for instance, facts occurring 
under his personal observation, but of which he 
would not have had any knowledge but for the 
relation in which he stood to his client. 65 

In other jurisdictions the rule of privilege is not 
confined to matters communicated verbally or in 
writing by the client, but extends to matters as to 
which the attorney has acquired his knowledge by 
his own personal observation, where the opportuni¬ 
ty for such observation was a result of his pro¬ 
fessional employment, 66 or any facts which have 
come to the knowledge of the attorney by reason of 


delivery for transmission to attor¬ 
ney 

Memorandum prepared by client to 
supply his attorney with information 
was a “privileged communication'’ in¬ 
admissible in evidence against cli¬ 
ent in action by third person, even 
though memorandum had been deliv¬ 
ered by client to such third person 
to be sent to attorney. 

U.S.—Blankenship v. Rowntree, C.A. 
Okl., 219 F.2d 597. 

-54. Tex.—Patella v. State, 294 S.W. 

571, 106 Tex.Cr. 652. 

-55. Tex.—Patella v. State, supra. 

-56. N.Y.—In re Carter's Will, 204 
N.Y.S. 392, 122 Misc. 493. 

70 C.J. p 436 note 42. 

-57. Neb.—In re Coons' Estate, 48 N. 
W.2d 778, 154 Neb. 690. 

58. TJ.S.—Baldwin v. G, L R., C.C.A.9, 
125 F.2d 812, 141 A.L.R. 548. 

59. Cal.—City & County of San 

Francisco v. Superior Court in and 
for City & County of San Fran¬ 
cisco, 231 P.2d 26, 37 C.2d 227, 25 
AL.R.2d 1418. 

Mo.—State v. Dawson, 1 S.W. 827, 
90 Mo. 149. 

■60. Cal.—City & County of San 

Francisco v. Superior Court in and 
for City & County of San Francis¬ 


co, 231 P.2d 26, 37 C.2d 227, 25 A. 
L.R.2d 1418. 

61. N.H.—Patten v. Moor, 29 N.H. 
163. 

70 C.J. p 436 note 44. 

62. U.S.—Rediker v. Warfield, D.C. 
N.Y., 11 F.R.D. 125. 

Ala.—Crawford v. McKissack, 1 Port. 
433. 

63. D.C.—Hawley v. Hawley, 114 F. 
2d 745, 72 App.D.C. 376. 

70 C.J. p 436 note 46. 

64. TJ.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F.Supp. 
357. 

Rediker v. Warfield, D.C.N.Y., 11 
F.R.D. 125. 

70 C.J. p 436 note 47. 
better, report or opinion 

(1) There is no privilege for so 
much of lawyer's letter, report, or 
opinion as relates to facts gleaned 
from witness or person with whom 
client has business relations or pub¬ 
lic documents such as patents or ju¬ 
dicial opinions. 

U.S.—U. S. v. United Shoe Machin¬ 
ery Corp., D.C.Mass., 89 F.Supp. 
357. 

(2) Letters which plaintiffs attor¬ 
ney had made part of his file in an¬ 
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other, similar suit, against same de¬ 
fendant, which related solely to avail¬ 
ability of evidence obtained from out¬ 
side sources to support a theory of 
complaint in that case, and which 
were not identified as communica¬ 
tions from a client seeking legal ad¬ 
vice, were outside the scope of the 
attorney-client privilege. 

U.S.—Tobacco and Allied Stock v. 
Transamerica Corp., D.C.Del., 16 
F.R.D. 534. 

65. N.H.—Patten v. Moor, 29 N.H. 
163. 

70 C.J. p 436 note 48. 

66. U.S.—Connecticut Mut. Life Ins. 
Co. v. Shields, D.C.N.Y., 18 F.R. 
D. 448. 

70 C.J. p 436 note 49. 

Statutory prohibition. 

Statute, prohibiting an attorney 
from giving testimony as to any 
“confidential communication” proper¬ 
ly intrusted to him in his profes¬ 
sional capacity without the consent 
of party making such communica¬ 
tion, applies to observations made 
by such witness in his professional 
capacity as well as to communica¬ 
tions. 

Iowa.—Boyles v. Cora* 6 N.W.2d 401, 
232 Iowa 82 2. 
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the relationship . 67 Thus, if a document be ex¬ 
hibited to an attorney in the course of a confidential 
consultation, all that appears on the face of such 
document is a part of the confidential communica¬ 
tion ; 68 and the attorney cannot be allowed to an¬ 
swer whether the document was in the same state 
when shown him as when produced on the trial . 69 
So, also, knowledge gained by an attorney in ex¬ 
amining the title to property for his client cannot 
be disclosed by the attorney ; 70 and if an attorney, 
in searching for a deed belonging to his client, 
should find another which might operate to his 
prejudice, he would not be bound to produce or dis¬ 
close it . 71 

b. Written Communications 

Written as well as oral communications between 
attorney and client may be privileged. 

The attorney-client privilege applies to written as 
well as oral communications , 72 and hence letters 
from client to attorney , 73 or from attorney to 
client , 74 are privileged, even though such written 
communications are in the possession of third par¬ 
ties, and regardless of how they came into the 
possession of the party seeking to use them as evi¬ 
dence . 75 However, statements written by the client 
and intended for, but not delivered to, the attorney 
are not privileged , 76 and a letter written by a third 
person to the client and delivered by the latter to 
his attorney is not a privileged communication . 77 


Likewise, the subject matter of a letter written 
by a person acting as an attorney to another person 
not his client is not privileged , 78 and copies of 
letters written by the client to a third party, and con¬ 
cerning which the third party could have testified, 
are not confidential communications to the attorney 
having possession of such copies . 79 So, also, where 
a bill of particulars in a suit pending was prepared 
for plaintiff under his direction by a person not 
an attorney at law, and by the latter handed to 
plaintiff’s attorney, who made no use of it, as the 
case was settled, and the paper afterward came into 
the hands of the executor of the other party, and 
became important evidence in favor of the estate 
on a claim presented by the former plaintiff against 
it, such paper was held not a privileged communica¬ 
tion . 80 

§ 292 . Actions or Proceedings in Which 
Privilege May Be Claimed 

The privilege as to confidential communications be¬ 
tween attorney and client may be claimed in any action* 
or proceeding, civil or criminal, in which a disclosure is 
sought, whether or not the client is a party, but the rule 
of privilege does not apply in litigation, after the client's 
death, between parties, all of whom claim under the 
client. 

The privilege as to confidential communications 
between attorney and client may be claimed in any 
action or proceeding in which a disclosure is sought,, 
whether or not the client is a party . 81 It applies in? 


67. Tex—Hernandez v. State, 18 
TexApp. 134, 51 Am.R. 295, follow¬ 
ed in Rosebud v. State, 98 S.W. 858, 
50 TexCr. 475. 

68. Mich.—Schon v. Lawrence, 242 
N.W. 745, 258 Mich. 543. 

70 C.J. p 436 note 51. 

69. N.Y.—In re Carter’s Will, 204 
N.Y.S. 393, 398, 122 Misc. 493. 

70 C.J. p 437 note 52. 

70. N.Y.—Charman v. Tatum, 66 N. 
Y.S. 275, 54 App.Div. 61, affirmed 
59 N.E. 1120, 166 N.Y. 605. 

71. Pa.—Jeanes v. Fridenberg, 3 Pa. 
L.J. 199, 5 Pa.L.J\ 55. 

72. U.S.—Blankenship v. Rowntree, 
C.A.Okl., 219 F.2d 597—-Baldwin v. 
C. I. R., C.C.A9, 125 F.2d 812, 141 
A.L.R. 548. 

Cal.—City & County of San Fran¬ 
cisco v. Superior Court in and for 
City & County of San Francisco, 
231 P.2d 26, 37 C.2d 227, 25 A.L.R. 
2d 1418. 

Conn.—McWilliams v. American Fi¬ 
delity Co., 102 A2d 345, 140 Conn. 
572. 

Mo.—Weinshenk v. Sullivan, App., 
100 S.W.2d 66. 

N.Y.—Hollien v. Kaye, 87 N.Y.S.2d 
782, 194 Misc. 821. 


In re Hall’s Estate, 120 N.Y.S. 
2d 886. 

70 C.J. p 437 note 55. 

Documents as subject matter of priv¬ 
ilege see supra § 283 Z. 

Reports or photographic evidence 

Where communication between cor¬ 
porate employees is embodied in 
reports or photographic evidence for 
purpose of redelivery to corporate at¬ 
torney, attorney-client privilege at¬ 
taches if reports and photographs 
were created as means of communi¬ 
cating confidential information to 
such attorney. 

Cal.—Holm v. Superior Court In and 
For City and County of San Fran¬ 
cisco, 267 P.2d 1025, 42 C.2d 500, 
rehearing denied 268 P.2d 722, 42 
C.2d 500. 

73. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F.Supp. 
357. 

Cal.—Federated Income Properties v. 

Hart, 191 P.2d 59, 84 C.A.2d 663. 
Colo.—General Acc. Fire & Life As- 
sur. Corp. v. Mitchell, 259 P.2d 862, 
128 Colo. 11. 

Mo.—Hoffman v. Hogan, 137 S.W.2d 
441, 345 Mo. 903. 

N.Y.—In re Hyde’s Estate, 31 N.Y. 
S.2d 497, 177 Misc. 666. 
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Ohio.—Manchester v. Cleveland Trust 
Co., 114 N.E.2d 242, 95 Ohio App. 
201 . 

70 C.J. p 437 note 56. 

74. U.S.—U. S. v. United Shoe Ma¬ 
chinery Corp., D.C.Mass., 89 F. 
Supp. 357. 

Colo.—General Acc. Fire & Life As- 
sur. Corp. v. Mitchell, 259 P.2d 
862, 128 Colo. 11. 

Mass.—Klefbeck v. Dous, 19 N.E.2<5 
308, 302 Mass. 383. 

70 C.J. p 437 note 57. 

75. Ga.—McKie v. State, 140 S.E- 
625, 165 Ga. 210. 

70 C.J. p 437 note 58. 

76. U.S.—Sarthou v. Clark, D.C.CaL^ 
78 F.Supp. 139. 

70 C.J. p 437 note 59. 

77. N.Y.—:In re Krup’s Will, 18 N.Y. 
S.2d 427, 173 Misc. 578. 

78. U.S.—Connecticut Mut. Life Ins. 
Co. v. Shields, D.C.N.Y., 18 F.R.D;. 
448. 

79. N.Y.—In re Krup’s Will, 18 N.Y. 
S.2d 427, 173 Misc. 578. 

80. Conn.—Appeal of Pulford, 48* 
Conn. 247. 

81. Ill.—In re Busse’s Estate* 75 N- 
E.2d 36, 332 Ill.App. 258. 

70 C.J. p 437 note 62. 
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criminal as well as in civil proceedings , 82 to an ex¬ 
amination before trial , 88 and to proceedings before a 
board of tax appeals ; 84 but it has been held that 
a statute relating to evidence of privileged com¬ 
munications is not applicable in a lunacy proceeding 
to preclude an attorney who had charge of respond¬ 
ent's business from testifying as to respondent’s 
mental condition and his ability to manage his 
business affairs . 85 A statute to the effect that com¬ 
munications between attorney and client are privi¬ 
leged has been construed to disqualify an attorney 
as a witness only in the case pending to which his 
client is a party, and in which he is engaged, and to 
leave him in all other cases subject to the common- 
law rule with respect to privileged communica¬ 


tions . 86 

Actions between persons claiming under deceased 
client. It is generally considered that the rule of 
privilege does not apply in litigation, after the 
client’s death, between parties, all of whom claim 
under the client ; 87 and, so, where the controversy 
is to determine who shall take by succession the 
property of a deceased person and both parties 
claim under him, neither can set up a claim of privi¬ 
lege against the other with respect to the communi¬ 
cations of deceased with his attorney . 88 According 
to some decisions, however, the mere fact that both 
parties claim under the deceased client does not 
render communications made by the client to his at¬ 
torney admissible . 89 


5, Communications Between Physician and Patient 


$ 293. In General 

At common law there was no privilege as to com¬ 
munications between physician and patient, but under 


statutes in many Jurisdictions it has been held that dis¬ 
closures, by a physician, against the will of the patient, 
of communications from the patient or information con¬ 
cerning the patient acquired by the physician in his pro- 


£2. Tex.—Williams v. Williams, Civ. 

App., 108 S.W.2d 297. 

70 C.J. p 438 note 63. 

£3. N.Y.—Bolt & Co. v. Gilmore, 198 
N.Y.S. 616, 120 Misc. 116. 

£&. IJ.S.—Baldwin v. C. I. R., C.C.A 
9, 125 F.2d 812, 141 A.L.R. 548. 

35. Colo.—Hawkyard v. People, 169 
P.2d 178, 115 Colo. 35. 

Reason for rule 

A lunacy inquisition is in no sense 
Adversary and is not instituted for 
purpose of punishing” a mental incom¬ 
petent or to deprive him of any 
property rights, but it is a proceed¬ 
ing to protect him from the im¬ 
positions of unscrupulous persons 
And to conserve his property for his 
•use and benefit, and hence statute 
relating to testimony concerning 
'privileged communications is not ap¬ 
plicable. 

Colo.—Hawkyard v. People, supra. 

<86. Ga.—Swift v. Perry, 13 Ga. 138. 

£7. Ind.—Schutz v. Leary, 106 N.E. 

2d 705, 123 Ind.App. 100. 

Iowa— Corpus Juris cited in In re 
Conner’s Estate, 33 N.W.2d 866, 
873, modified on other grounds 36 
N.W.2d 833, 240 Iowa 479— Corpus 
Juris quoted in Olsson v. Pierson, 
25 N.W.2d 357, 363, 237 Iowa 1342— 
Boyles v. Cora, 6 N.W.2d 401, 232 
Iowa 822. 

Ky.—Hecht’s Adm’r v. Hecht, 114 S. 

W.2d 499, 272 Ky. 400. 

Mo. —Runnels v. Allen’s Adm’r, App., 
169 S.W.2d 73. 

JST.C.— Corpus Juris quoted in In re 
Kemp’s Will, 73 S.E.2d 906, 910, 
236 N.C. 680. 


Okl.— Corpus Juris quoted in Gaines 
v. Gaines, 251 P.2d 1044, 1046, 207 
Okl. 619. 

Or.—Corpus Juris quoted in Bergsvik 
v. Bergsvik, 291 P.2d 724, 731, 205 
Or. 670. 

Wash.— Corpus Juris quoted in Cum¬ 
mings v. Sherman, 132 P.2d 998, 
1003, 16 Wash.2d 88. 

Wis.— Corpus Juris cited in In re 
Brzowsky’s Estate, 66 N.W.2d 145, 
147, 267 Wis. 510, rehearing denied 
67 N.W.2d 384, 267 Wis. 510— Cor¬ 
pus Juris quoted in In re Landau- 
er’s Estate, 52 N.W.2d 890, 893, 261 
Wis. 314, rehearing denied 53 N.W. 
2d 627, 261 Wis. 314. 

70 C.J. p 438 note 69. 

Privilege as affected by death of cli¬ 
ent terminating relationship of at¬ 
torney and client see supra § 282. 

Action to set aside deed 

In action by heirs of deceased 
grantor to set aside deed and bill 
of sale on ground of mental incom¬ 
petency and undue influence, attor¬ 
ney who drafted the instruments 
could testify in support of them as 
to conversations had with grantor, 
even though such conversations in¬ 
volved confidential communications. 
Iowa.—Olsson v. Pierson, 25 N.W.2d 
357, 237 Iowa 1342. 

Intention of decedent 
Where decedent’s legal representa¬ 
tive and another were claiming right 
to realty under decedent, and dece¬ 
dent’s intention was important in de¬ 
termining what claimants’ rights 
were, conversations which disclosed 
intent and occurred between attorney 
and decedent, even if attorney and 
client relationship existed, were ad- 
| missible. 


Utah.—Webb v. Webb, 209 P.2d 201, 
116 Utah 155. 

88. Cal.— Corpus Juris cited in Pal- 
ey v. Superior Court in and for 
Los Angeles County, 290 P.2d 617, 
621, 137 C.A2d 450. 

N.C.— Corpus Juris quoted in In re 
Kemp’s Will, 73 S,E.2d 906, 910, 
236 N.C. 680. 

Okl.— Corpus Juris quoted in Gaines 
v. Gaines, 251 P.2d 1044, 1046, 207 
Okl. 619. 

Or.— Corpus Juris quoted in Bergsvik 
v. Bergsvik, 291 P.2d 724, 731, 205 
Or. 670. 

Wash.— Corpus Juris quoted in Cum¬ 
mings v. Sherman, 132 P.2d 998, 
1003, 16 Wash.2d 88. 

Wis.— Corpus Juris cited in In re 
Brzowsky’s Estate, 66 N.W.2d 145, 
147, 267 Wis. 510, rehearing denied 
67 N.W.2d 384, 267 Wis. 510— Cor¬ 
pus Juris quoted in In re Landau- 
er’s Estate, 52 N.W.2d 890, 893, 
261 Wis. 314, rehearing denied 53 
N.W.2d 627, 261 Wis. 314. 

70 C.J. p 439 note 70. 

89. In California 

(1) The text rule has been said 

to prevail. 

Cal.—Collette v. Sarrasin, 193 P. 571, 
184 C. 283. 

Paley v. Superior Court In and 
For Los Angeles County, 290 P.2d 
617, 137 C.A2d 450. 

(2) There is, however, authority 

apparently to the contrary. 

Cal.—Smith v. Smith, 161 P. 495, 173 
Cal. 725. 

70 C.J. p 438 note 69, as to Calif or* 
nia cases. 
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fessional capacity, are Incompetent as privileged, the 
privilege being for the protection of the patient and not 
the physician or third persons. 

At common law there was no privilege as to 
communications between physician and patient , 90 
and this rule still prevails where not changed by 
statute , 91 although it has been declared without 
reference to statute that communications made to 


one’s physician are privileged . 92 

Under statutes in many jurisdictions it has been 
held that disclosures, by a physician, against the 
will of the patient, of communications from the pa¬ 
tient or information concerning the patient acquired 
by the physician in his professional capacity, are in¬ 
competent as privileged . 93 The privilege exists on- 


90. TJ.S.—Rhodes v. Metropolitan 
Life Ins. Co., C.A.La., 172 F.2d 183, 
certiorari denied 69 S.Ct 1495, 337 
U.S. 930, 93 L.Ed. 1738. 

Gretsky v. Basso, D.C.Mass., 136 
F.Supp. 640—In re Albert Lindley 
Lee Memorial Hospital, D.C.N.Y., 
115 F.Supp. 643, affirmed, C.A., 209 
F.2d 122, certiorari denied Cincotta 
v. IJ. S. f 74 S.Ct 70 9. 347 U.S. 960, 
98 L.Ed. 1104. 

Holbert v. Chase, D.C.S.C., 12 F. 
R.D. 171. 

Ala.—Dyer v. State, 4 So.2d 311, 241 
Ala. 679. 

Ark.—Wimberley v. State, 228 S.W.2d 
991, 217 Ark. 130. 

Cal.—Frederick v. Federal Life Ins. 
Co., 57 P.2d 235, 13 C.A.2d 585— 
Kramer v. Policy Holders* Life Ins. 
Ass’n, 42 P.2d 665, 5 C.A.2d 380. 
Conn.—Zeiner v. Zeiner, 179 A. 644, 
120 Conn. 161. 

Del.—Hollenbacher v. Bryant, 30 A. 

2d 561, 3 Terry 242. 

Fla.—Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

Ind.—Stayner v. Nye, 85 N.E.2d 496, 
22 7 Ind. 231. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822. 

Ky.—H. H. Waegner & Co. v. Moock, 
197 S.W.2d 254, 303 Ky. 222—Wil¬ 
liams v. Tarter, 151 S.W.2d 783, 
286 Ky. 717. 

Mich.—New York Life Ins. Co. v. 
Newman, 18 N.W.2d 859, 311 Mich. 
368. 

N.Y.—In re Coddington’s Will, 120 N. 
E.2d 777, 307 N.Y. 181—In re War¬ 
rington, 100 N.E.2d 170, 303 N.Y. 
129—Mulligan v. State, 100 N.E.2d 
170, 303 N.Y. 129. 

In re Lincoln Hospital, Bronx, 
20 N.Y.S.2d 712, 174 Misc. 389, af¬ 
firmed 20 N.Y.S.2d 717, 259 App. 
Div. 883, reversed on other grounds 
New York City Council v. Goldwa- 
ter, 31 N.E.2d 31, 284 N.Y. 296, 133 
A.L.R. 728—In re Cashman’s Will, 
289 N.Y.S. 328, 159 Misc. 881, af¬ 
firmed 297 N.Y.S. 150, 250 App.Div. 
871, affirmed 21 N.E.2d 193, 280 
N.Y. 681. 

Corpus Juris cited In. Levy v. 
Mutual Life Ins. Co., 56 N.Y.S.2d 
32, 34, applying law of Georgia— 
Munser v. State, 41 N.Y.S.2d 98. 
Pa.—Commonwealth v. Sykes, 45 A. 
2d 43, 353 Pa. 392, certiorari de¬ 
nied 66 S.Ct 1021, 328 U.S. 847, 
90 L.Ed. 1620, rehearing denied 66 
S.CL 1363, 328 U.S. 880, 90 L.E& 


1648—Commonwealth ▼. Edwards, 
178 A. 20, 318 Pa. 1. 

Tex.—Bonewald v. State, 251 S.W.2d 
255, 157 Tex.Cr. 521. 

70 C.J. p 439 note 71. 

Hippocratic Oath no protection 
No physician under the protection 
of the Hippocratic Oath could refuse 
to tell in a court of justice news that 
had reached him inside or outside 
his profession, or determine for him¬ 
self whether he should divulge such 
news. 

Fla.—Morrison v. Malmquist, 62 So. 
2d 415. 

91. U.S.—Gretsky v. Basso, D.C. 

Mass., 136 F.Supp. 640. 

Ala.—Gulledge v. Mitchell, 6 So.2d 
22, 242 Ala. 342—Dyer v. State, 4 
So.2d 311, 241 Ala. 679—Corpus Ju¬ 
ris cited in City of Birmingham 
v. Levens, 200 So. 888, 891, 241 Ala- 
47. 

Conn.—Corpus Juris cited in Zeiner 
v. Zeiner, 179 A. 644, 647, 120 Conn. 
161. 

Del.—Hollenbacher v. Bryant, 30 A. 

2d 561, 3 Terry 242. 

Fla.—Morrison v. Malmquist, 62 So. 
2d 415—Florida Power & Light Co. 
v. Bridgeman, 182 So. 911, 133 Fla- 
195. 

Ga.—Elliott v. Georgia Power Co., 197 
S.E. 914, 58 Ga.App. 151. 

Ky.—H. H. Waegner & Co. v. Moock, 
197 S.W.2d 254, 303 Ky. 222—Wil¬ 
liams v. Tarter, 151 S.W.2d 783, 
286 Ky. 717—Boyd v. Wynn, 150 I 
S.W.2d 648, 286 Ky. 173, 

Mass.—Commonwealth v. Gordon, 29 
N.E.2d 719, 307 Mass. 155. 

Pa.—Commonwealth v. Sykes, 45 A. 
2d 43, 353 Pa. 392, certiorari de¬ 
nied 66 S.Ct 1021, 328 U.S. 847, 
90 L.Ed. 1620, rehearing denied 66 
S.Ct. 1363, 328 U.S. 880, 90 L.E<L 
1648. 

Tex.—Caddo Grocery & Ice v. Car¬ 
penter, Civ.App., 285 S.W.2d 470— 
Consolidated Underwriters v. Fox- 
worth, Civ.App., 196 S.W.2d 87, er¬ 
ror granted. 

Bonewald v. State, 251 S.W.2d 
255, 157 Tex.Cr. 521. 

70 C.J. p 439 note 72. 

Statute which provides that “re¬ 
ports n of physical examinations by 
doctors should not be furnished to 
other persons without patient’s con¬ 
sent does not modify or relax the 
common law with respect to the char¬ 
acter of communications between 
physician and patient and did not 


apply to question posed in a trial to a 
physician and ordered answered by 
the presiding judge. 

Fla.—Morrison v. Malmquist, 62 So. 
2d 415. 

92. S.C.—Cole’s Next of Kin v. An¬ 
derson Cotton Mills, 4 S.E. 2d 908, 
191 S.C. 458. 

93. U.S.—Rhodes v. Metropolitan 
Life Ins. Co., C.A.La., 172 F.2d 183, 
certiorari denied 69 S.Ct. 1495, 337 
U.S. 930, 93 L.Ed. 1738. 

Rosenberg v. Carroll, D.C.N.Y., 
99 F.Supp. 629—Van Wie v. U. S., 

D. C.Iowa, 77 F.Supp. 22. 

Baum v. Pennsylvania R, Co., D* 
C.N.Y., 14 F.R.D. 398. 

Ark.—Wimberley v. State, 228 S.WV 
2d 991, 217 Ark. 130—Coca-Cola 

Bottling Co. of Southwest Arkan¬ 
sas v. Strather, 96 S.W.2d 14, 192 
Ark. 999. 

Colo.—Riss & Co. v. Galloway, 114 P. 

2d 550, 108 Colo. 93, 135 A.L.R. 878. 
D.C.—'Taylor v. U. S., 222 F.2d 398, 
95 U.S.App.D.C. 373. 

TJ. S. v. Keeney, 111 F.Supp. 233. 
reversed on other grounds, C.A., 
Keeney v. U. S., 218 F.2d 843, 94 
U.S.App.D.C. 366. 

Ind.—Stayner v. Nye, 85 N.E.2d 496, 
227 Ind. 231. 

Stayner v. Nye, App., 76 N.E.2d 
855, superseded on other grounds 
85 N.E.2d 496, 227 Ind. 231. 

Iowa.—Olsson v. Pierson, 25 N.W.2d 
357, 237 Iowa 1342—Cowan v. Alla¬ 
makee County Benevolent Soc., 8 N. 
W.2d 433, 232 Iowa 1387—Donovan 
v. Donovan, 300 N.W. 656, 231 Iowa 
14—Cross v. Equitable Life Assur, 
Soc. of U. S., 293 N.W. 464, 228 
Iowa 800. 

Mich.—New York Life Ins. Co. v. 
Newman, 18 N.W.2d 859, 311 Mich. 
368—Polish Roman Catholic Un¬ 
ion of America v. Palen, 5 N.W.2d 
463, 302 Mich. 557—Wohlfeil v. 
Bankers Life Co., 296 N.W. 269, 296 
Mich. 310. 

Minn.—Ost v. Ulring, 292 N.W. 207, 
207 Minn. 500. 

Miss.—Gulf Refining Co, v. Myrick, 
71 So.2d 217, 220 Miss. 429—Life 
& Cas. Ins. Co. v. Walters, 177 So. 
47, 180 Miss. 384—Powell v. J. J. 
Newman Lumber Co., 165 So. 299, 
174 Miss. 685—Illinois Cent R. Co. 
v. Humphries, 155 So. 421, 170 
Miss. 840. 

N.Y.—In re Coddington’s Will, 120 N. 

E. 2d 777, 307 N.Y. 181—Woernley v. 
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ly in accordance with, and to the extent allowed 
by, statute . 94 Such statutory privilege is one which 
the legislature may modify, limit, or abolish in whole 
or in part , 95 but the courts may not do so , 96 except 


as power may be conferred on them by the legisla¬ 
ture . 97 

The privilege is for the protection of the patient 
and not the physician 98 or, as has been also held, it 


Electromatic Typewriters, 2 N.E. 
2d 638, 271 N.Y. 228. 

Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 
286 App.Div. 270—People v. Keat¬ 
ing, 141 N.Y.S.2d 562, 286 App.Div. 
150—In re See’s Estate, 272 N.Y.S. 
Ill, 241 App.Div. 525. 

People v. Eckert, 142 N.Y.S. 2d 
657, 208 Misc. 93, modified on 

other grounds 149 N.Y.2d 644, 1 
App.Div.2d 903—Kinbacher v. 
Schneider, 89 N.Y.S.2d 350, 194 

Misc. 969—Westphal v. State, 79 N. 
Y.S.2d 634, 191 Misc. 688. 

Munzer v. State, 41 N.Y.S.2d 98. 

N.C.—Creech v. Sovereign Camp, W. 

O. W., 191 S.E. 840, 211 N.C. 658. 
Ohio.—Taylor v. Shields, App., Ill 

N.E.2d 595. 

Hasbrouck v. Goodyear Tire v. 
Rubber Co., Com.PL, 99 N.E. 2d 
329. 

Okl.—Corpus Jut’s cited in Clapp v. 
State, 120 P.2d 381, 383, 73 Okl.Cr. 
261, reversed on other grounds 124 

P. 2d 267, 74 Okl.Cr. 144. 

Wash.—Sumpter v. National Grocery 
Co., 78 P.2d 1087, 194 Wash. 598, 
116 A.L.R. 1166. 

Wis.—Prudential Ins. Co. of America 
v. Kozlowski, 276 N.W. 300, 226 
Wis. 641. 

70 C.J. p 439 note 73. 

Admissibility of hospital records 
see Evidence 5 728. 

Disclosure of information acquired by 
professional nurse see supra § 262. 
Physician not absolutely disqualified 

(1) A statute of the type under 
consideration does not disqualify ab¬ 
solutely a physician from testifying. 
Mont—Hier v. Farmers Mut Fire 

Ins. Co., 67 P.2d 831, 104 Mont 471, 
110 A.L.R. 1051. 

(2) So, a statute providing that 
physicians, as to matter communi¬ 
cated to them, as such, by patients. 
In the course of their professional 
business, or advice given in such 
cases, shall not be competent wit¬ 
nesses, does not create an absolute 
incompetency, but a privilege for the 
benefit of the patient, which he may 
waive. 

Ind.—Stayner v. Nye, 85 N.E.2d 496, 
227 Ind. 231. 

If optometrists were to be deemed 
physicians and competent to testify 
concerning alleged eye disease of 
state’s witness, confidential relation¬ 
ship existing between optometrists 
and state’s witness, who did not give 
optometrists permission to testify 
concerning alleged eye disease, should 
be protected. 

Ohio.—State v. Viola, App., 82 N.E.2d 
306, appeal dismissed 76 N.E.2d 


715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct 1070, 334 U.S. 816, 
92 L.Ed. 1745. 

94. U.S.—First Trust Co. of St. Paul 
v. Kansas City Life Ins. Co., C.C. 
A.Minn., 79 F.2d 48. 

Adamos v. New York Life Ins. 
Co., D.C.Pa., 22 F.Supp. 162, affirm¬ 
ed, C.C.A., 94 F.2d 943. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822—Noble v. United Ben. 
Life Ins. Co., 297 N.W. 881, 230 
Iowa 471. 

Ky.—Williams v. Tarter, 151 S.W.2d 
783, 286 Ky. 717. 

Pa.—In re Marks, 183 A. 432, 121 
Pa. Super. 181. 

Wis.—Leusink v. O’Donnell, 39 N.W. 
2d 675, 255 Wis. 627. 

95. Mo.—Randolph v. Supreme Lib¬ 
erty Life Ins. Co., 221 S.W.2d 155, 
359 Mo. 251. 

N.Y.—McGrath v. State, 104 N.Y.S.2d 
882, 200 Misc. 165—Scolavino v. 
State, 62 N.Y.S.2d 17, 187 Misc. 
253, modified on other grounds 67 
N.Y.S.2d 202, 271 App.Div. 618, af¬ 
firmed 74 N.E.2d 174, 297 N.Y. 460. 
Suspension of statute is to be 
strictly construed and confined to 
specific exception created by it. 
N.Y.—Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 
286 App.Div. 270. 

Provision not annulled 

(1) Provision that hospital super¬ 
intendents and physicians should im¬ 
mediately notify department of 
health, by telephone, of case of abor¬ 
tion or miscarriage if criminal prac¬ 
tice is discovered or suspected does 
not operate to annul general statu¬ 
tory prohibition against disclosure 
by doctor of information, which he 
has acquired in tending patient in 
professional capacity, and which is 
necessary to enable doctor to act in 
such capacity, but relates only to 
cases currently being treated by doc¬ 
tors and would, at most, effect sus¬ 
pension of statutory prohibition of 
disclosure only as to patient’s identi¬ 
ty and doctor’s findings in support of 
his discovery or suspicions. 

N.Y.—Application of Grand Jury of 
Kings County, supra. 

In re Abortions in Kings County, 
135 N.Y.S.2d 381, 206 Misc. 830. 

(2) So, statutory provision making 
it a duty of director of a state insti¬ 
tution to keep a record as to patients, 
does not vitiate statute making com¬ 
munications by & patient to a physi¬ 
cian privileged communications. 

N.Y.—Kinbacher v. Schneider, 89 N.Y. 

S.2d 350, 194 Misc. 969. 

96. N.Y.—Woemley v. Electromatic 
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Typewriters, 2 N.E. 2d 638, 271 N. 
Y 228. 

McGrath v. State, 104 N.Y.S.2d 
882, 200 Misc. 165. 

97. N.Y.—In re Warrington, 100 N. 
E.2d 170, 303 N.Y. 129—Mulligan 
v. State, 100 N.E.2d 170, 303 N.Y. 
129. 

Application of Lanham, 144 N.Y. 
S.2d 401, 1 Misc.2d 264. 

Disclosure necessary to administra¬ 
tion. of justice 

Under a statute so providing the 
presiding judge of a designated court 
may compel disclosure if in his opin¬ 
ion the same is necessary to a prop¬ 
er administration of justice, and he 
makes a finding to that effect. 

N.C.—Creech v. Sovereign Camp, W. 
O. W., 191 S.E. 840, 211 N.C. 658. 

93. U.S.— 1 Tweith v. Duluth, M. & I. 
R. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

Minn.—Snyker v. Snyker, 72 N.W.2d 
357, 245 Minn. 405. 

Mo.—Foerstel v. St. Louis Public 
Service Co., App., 241 S.W.2d 792. 
Mont.—Hier v. Farmers Mut Fire 
Ins. Co., 67 P.2d 831, 104 Mont. 
471, 110 A.L.R. 1051. 

N.Y.—Application of Warrington, 100 
N.Y.S.2d 656, 277 App.Div. 1076, af¬ 
firmed In re Warrington, 100 N.E.2d 
170, 303 N.Y. 129. 

People v. Lay, 3 N.Y.S.2d 251, 
167 Misc. 431, affirmed 5 N.Y.S.2d 
325, 254 App.Div. 372, affirmed 18 
N.E.2d 686, 279 N.Y. 737—McGrath 
v. State, 104 N.Y.S.2d 882, 200 Misc. 
165. 

Wash.—State v. Fackrell, 271 P.2d 
679, 44 Wash.2d 874. 

70 C.J. p 440 note 74. 

Privilege is that of patient 
N.Y.—In re Warrington, 100 N.E.2A 
170, 303 N.Y. 129. 

Patient or representative 

Privilege Is only for patient's pro¬ 
tection and that of his representa¬ 
tives. 

Ark.—Unionaid Life Ins. Co. v. Bank 
of Dover, 90 S.W.2d 982, 192 Ark. 
123. 

Statute cannot be used as a sword 

to cut away the rights of an injured 
party or his estate. 

N.Y.—'Waldron v. State, 82 N.Y.S.2d 
822, 193 Misc. 113. 

Purposes of statutes 

(1) Purpose of statute making 
communications between physician 
and patient privileged is to cover 
the relation of physician and patient 
with cloak of confidence and thus to 
allow a greater freedom in their com¬ 
munications to each other with re- 
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is not for protection of third persons," and al¬ 
though others may incidentally benefit, such benefit 
is not intentional . 1 

While it has been declared that the statute accord¬ 
ing the privilege is subject to strict interpretation , 2 


a number of courts have taken the view that it is 
to be liberally construed . 3 In any case, the statutory 
privilege should not be unduly extended 4 by con¬ 
struction 5 or implication , 6 and should not be con¬ 
strued to apply to matters of evidence not coming 
clearly within its provisions . 7 The privilege has 


spect to matters touching disease 
of the patient. 

Ark.—Wimberley v. State, 228 S.W.2d 
991, 217 Ark. 130. 

(2) Stated differently, the purpose 
Is not the suppression of truth, but 
the promotion, and protection of con¬ 
fidence. 

Ind.—Stayner v. Nye, 85 N.E.2d 496, 
227 Ind. 231. 

(3) Its object is to encourage pa¬ 
tients to make full and frank dis¬ 
closure to doctors. 

N.C.—Tow v. Pittman, 84 S.E.2d 297, 
241 N.C. 69. 

(4) To the end that their ailments 
may be properly treated. 

Wash.—State v. Fackrell, 271 P.2d 
679, 44 Washed 874. 

(5) Other statements of purpose 
similar to those above set forth have 
also been made. 

U.S.—Munzer v. Swedish Am. Line, D. 

C.N.Y., 35 F.Supp. 493. 

Mo.—Metropolitan Life Ins. Co. v. 
Ryan, 172 S.W.2d 269, 237 Mo.App. 
464. 

Mont.—Hier v. Farmers Mut. Fire 
Ins. Co., 67 P.2d 831, 104 Mont. 471, 
110 A.L.R. 1051. 

Neb.—Falkinburg v. Prudential Ins. 
Co. of America, 273 N.W. 478, 132 
Neb. 831. 

Wis.—Prudential Ins. Co. of America 
v. Kozlowski, 276 N.W. 300, 226 
Wis. 641. 

(6) Allied to this purpose is the 
purpose of preventing disclosure of 
information which might result in 
humiliation, embarrassment, or dis¬ 
grace to the patient. 

TJ.S.—In re Albert Lindley Lee Me¬ 
morial Hospital, D.C.N.Y., 115 F. 
Supp. 643, affirmed, C.A., 209 F.2d 
122, certiorari denied Cincotta v. 
TT. S. f 74 S.Ct. 709, 347 TJ.S. 960, 
98 L.Ed. 1104—Stiles v. Clifton 
Springs Sanitarium Co., D.C.N.Y., 
74 F.Supp. 907. 

N.Y.—Woernley v. Electromatic 

Typewriters, 2 N.E.2d 638, 271 N. 
Y. 228—Steinberg v. New York Life 
Ins. Co., 188 N.E. 152, 263 N.Y. 45, 
90 A.L.R. 642, followed in, C.C.A., 
Greenbaum v. Columbian Nat. Life 
Ins. Co. of Boston, Mass., 70 F.2d 
1016, certiorari denied 55 S.Ct. 148, 
293 TJ.S. 616, 79 L.Ed. 705. 

Wis.—Prudential Ins. Co. of America 
v. Kozlowski, 276 N.W. 300, 226 
Wis. 641. 

(7) Indeed, it has "been said that 
the whole purpose of privilege is to 


preclude humiliation of patient that 
might follow disclosure of his ail¬ 
ments. 

Cal.—City & County of San Francisco 
v. Superior Court in and for City & 
County of San Francisco, 231 P.2d 
26, 37 C.2d 227, 25 A.L.R.2d 1418. 

(8) So, it has been said that pur¬ 
pose is to protect right of privacy. 
Okl.—Williams v. State, 86 P.2d 1015, 
65 Okl.Cr. 336. 

99. Ark.—TJnionaid Life Ins. Co. v. 
Bank of Dover, 90 S.W.2d 982, 192 
Ark. 123. 

Mont.—Hier v. Farmers Mut. Fire 
Ins. Co., 67 P.2d 831, 104 Mont 471, 
110 A.L.R. 1051. 

Condition, of victim of assault 

Testimony of physician, who found 
bullet wound in, and extracted bul¬ 
let from, body of woman shot by 
defendant, was not inadmissible in 
trial for assault, in absence of dis¬ 
closure which would subject woman 
to prosecution, damage her reputa¬ 
tion, or wound her feelings. 

N.Y.—People v. Lay, 5 N.Y.S.2d 325, 
254 App.Div. 372, affirmed 18 N.E. 
2d 686, 279 N.Y. 737. 

1. N.Y.—People v. Lay, 3 N.Y.S.2d 
251, 167 Misc. 431, affirmed 5 N.Y. 
S.2d 325, 254 App.Div. 372, affirmed 
18 N.E.2d 686, 279 N.Y. 737. 

2. TJ.S.—Rhodes v. Metropolitan Life 
Ins. Co., C.A.La., 172 F.2d 183, cer¬ 
tiorari denied 69 S.Ct. 1495, 337 U.S. 
930, 93 L.Ed. 1738. 

Ind.—General Acc. Fire & Life As- 
sur. Co., Limited, of Scotland, v. 
Tibbs, 2 N.E.2d 229, 102 Ind.App. 
262. 

Ohio.—Carson v. Beatley, 82 N.E.2d 
745, 86 Ohio App. 173. 

Wis.—Leusink v. O’Donnell, 39 N.W. 
2d 675, 255 Wis. 627. 

3. Cal.—Turner v. Redwood Mut. 
Life Ass’n of Fresno, 57 P.2d 222, 
13 C.A.2d 573—Kramer v. Policy 
Holders* Life Ins. Ass’n, 42 P.2d 
665, 5 C.A.2d 380. 

Iowa.—Howard v. Porter, 35 N.W.2d 
837, 240 Iowa 153. 

N.Y.—People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453—New York City 
Council v. Goldwater, 31 N.E.2d 
31, 284 N.Y. 296, 133 A.L.R. 728. 
Munzer v. State, 41 N.Y.S.2d 98, 
70 C.J. p 440 note 74. 

Statute should be so construed as to 
further its purpose 
Mo.—Metropolitan Life Ins. Co. v. 
Ryan, 172 S.W.2d 269, 237 Mo.App. 
464. 


Pull spirit of act with respect to 
admissibility of testimony of physi¬ 
cian is to be made effectual. 

D.C.—Catoe v. U. S., 131 F.2d 16, 
76 U.S.App.D.C. 292. 

4. Iowa.—Boyles v. Cora, 6 N.W.2d 
401, 232 Iowa 822. 

Okl.—Williams v. State, 86 P.2d 1015 
65 Okl.Cr. 336. 

Prevention of use for injustice 

It is duty of court to observe close¬ 
ly uses to which statute declaring 
patient’s communications to physi¬ 
cian privileged, has been put, and 
prevent use thereof for ends of in¬ 
justice or defeat of real justice when 
such improper use can at least be 
minimized by resort to other estab¬ 
lished procedural rules without in¬ 
truding on what is essentially funda¬ 
mental in judicial process or preser¬ 
vation of foundations of society. 
Miss.—Killings v. Metropolitan Life 
Ins. Co., 192 So. 577, 187 Miss. 265, 
131 A.L.R. 684. 

Not means of protecting* criminal 

Statutory prohibition of physician’s 
disclosure of information acquired in 
attending patient should be limited 
to its purpose, so as not to afford 
means of protecting criminal from 
just punishment. 

N.Y.—People v. Lay, 5 N.Y.S.2d 325, 
254 App.Div. 372, affirmed 18 N.E. 
2d 686, 279 N.Y. 737. 

5. Miss.—Gulf, M. & N. R. Co. v. 
Willis, 157 So. 899, 171 Miss. 732, 
suggestion of error overruled 158 
So. 551, 171 Miss. 732. 

Statute will not be extended beyond 
Its letter 

Wis.—Prudential Ins. Co. of America 
v. Kozlowski, 276 N.W. 300, 226 
Wis. 641. 

6. Ind.—Stayner v. Nye, 85 N.E.2d 
496, 227 Ind. 231. 

7. U.S.—Rhodes v. Metropolitan Life 
Ins. Co., C.A.La., 172 F.2d 183, cer¬ 
tiorari denied 69 S.Ct. 1495, 337 
U.S. 930, 93 L.Ed. 1738. 

Kan.— Corpus Juris quoted in State 
v. Townsend, 73 P.2d 1124, 1127, 146 
Kan. 982. 

Ky.—Williams v. Tarter, 151 S.W.2d 
783, 286 Ky. 717. 

Ohio.—Carson v. Beatley, 82 N.E.2d 
745, 86 Ohio App. 173. 

70 C.J. p 440 note 75. 

Proofs of death furnished Insurer 
Rule excluding communications 
between physician and patient may 
not be invoked as against statements 
made by physician in proofs of death 
| furnished to insurer, since such 
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been held to be a rule of evidence and not a rule 
of substantive law ; 8 consequently the law of the 
forum applies . 9 The first interview with a physician 
is as privileged as any other . 19 

Vital statistics . Whether or not information giv¬ 
en a physician by a patient for reports required to 
be filed with a state bureau of vital statistics is 
privileged depends on the terms of the statute creat¬ 
ing the claimed privilege . 11 Under some statutes 
such information may be privileged ; 12 under others, 
it is not . 13 Thus, it has been held that the privi¬ 
lege does not exclude a physician’s certificate of 
death, stating the cause of death, where such cer¬ 
tificate is required by statute . 14 The fact that the 
physician is to make reports for vital statistics does 
not relax the privilege where such statistics are 
not involved . 15 In the absence of statutory pro¬ 
vision, a death certificate of a physician who treated 
deceased during his life, showing the cause of 
death, is inadmissible as hearsay testimony as to 
facts not directly admissible because of their privi¬ 
leged character . 16 

Duration. The privilege may survive the pa¬ 
tient , 17 especially under a statute in effect so pro¬ 
viding , 18 subject to statutory limitations . 19 


WITNESSES §§ 293-294 

Testimony of patient . The rule of privilege has 
been held to allow the patient to refuse to testify 
to anything as to which the physician would be 
incompetent . 29 

§ 294. Existence of Relation 

a. In general 

b. Employment by patient 

c. Person by whom information acquired 

must be physician 

d. Payment for services 

e. Consent or knowledge of patient 

f. Partner of physician 

a. In General 

In order for a physician to be incompetent, the rela¬ 
tion of physician and patient must have existed between 
him and the person as to whose statements, symptoms, 
or conditions he is called to testify at the time When he 
acquired the information which he is called on to disclose, 
and the requisite relationship does not exist when a phy¬ 
sician is engaged merely to examine a person and no 
advice or treatment is contemplated or given, especially 
where he has been so engaged by another and the per¬ 
son examined knows of that fact. 

In order for a physician to be incompetent, the 
relation of physician and patient must have existed 
between him and the person as to whose statements, 


statement is admitted in evidence as 
an admission of beneficiary, not as 
testimony of physician. 

Mo.—Martin v. Metropolitan Life 
Ins. Co. of New York, App., 174 
S.W.2d 222. 

8. Miss.—Metropolitan Life Ins. Co. 
v. McSwain, 115 So. 555, 149 Miss. 
455. 

9. Miss.—Metropolitan Life Ins. Co. 
v. McSwain, supra. 

Law of forum as governing admis¬ 
sibility of privileged communica¬ 
tions generally see supra § 253. 

10. N.Y.—Grattan v. Metropolitan L. 
Ins. Co., 24 Hun 43. 

11. Ky.—Williams v. Tarter, 151 S. 
W.2d 783, 286 Ky. 717—Boyd v. 
Wynn, 150 S.W.2d 648, 286 Ky. 173. 

12. Ky.—Williams v. Tarter, 151 S. 
W.2d 783, 286 Ky. 717—Boyd v. 
Wynn, 150 S.W.2d 648, 286 Ky. 173. 

Report as tubercular 

Records of city health, department 
showing that insured had been re¬ 
ported to public health municipal 
visiting nurses as tubercular by his 
physician held inadmissible as priv¬ 
ileged communication to physician by 
patient. 

Mo.—Tinsley v. Washington Nat. Ins. 
Co., App., 97 S.W.2d 874. 

13. Miss.—Life & Cas. Ins. Co. v. 
Walters, 177 So. 47, 188 Miss. 384. 

70 C.J. p 440 note 79. 

14. Miss.—Life & Cas. Ins. Co. v. 
Walters, supra. 


Ohio.—Perry v. Industrial Commis¬ 
sion, 117 N.E.2d 34, 160 Ohio St. 
520. 

Okl.—National Benev. Soc. v. Rus¬ 
sell, 48 P.2d 1047, 173 Okl. 331. 

70 C.J. p 440 note 80. 

Explaining recitals 

Attending physician who made 
statement on which insured’s death 
certificate is based may testify about 
facts stated therein to extent neces¬ 
sary to explain or qualify any re¬ 
citals in certificate without violating 
privileged communication doctrine. 
Okl.—National Benev. Soc. v. Rus¬ 
sell, supra. 

In Missouri 

(1) Rule stated in the text has 
been followed. 

Mo.—Randolph v. Supreme Liberty 
Life Ins. Co., 221 S.W,2d 155, 359 
Mo. 251. 

(2) In an earlier case the view 
had been taken that the death certifi¬ 
cate was inadmissible against a prop¬ 
er claim of privilege. 

Mo.—Key v. Cosmopolitan Life, 
Health & Acc. Ins. Co., App., 102 
S.W.2d 797, overruled in Randolph 
v. Supreme Liberty Life Ins. Co., 
221 S.W.2d 155, 359 Mo. 251. 

15. Wis.—Cohodes v. Menominee & 
Marinette Light <Ss Traction Co., 
135 N.W. 879, 149 Wis. 308. 

Report accompanying certificate 

In action by beneficiary of member¬ 
ship certificate for death of member, 
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testimony of member's physician as 
to contents of a confidential medical 
report which accompanied but was 
not made a part of the death certifi¬ 
cate was “privileged” and inadmis¬ 
sible. 

Iowa.—Cowan v. Allamakee County 
Benevolent Soc., 8 N.W.2d 433, 232 
Iowa 1387. 

16. Ind.—Pence v. Myers, 101 N.E. 
716, 180 Ind. 282. 

17. Miss.—Illinois Cent. R. Co. v. 
Humphries, 155 So. 421, 170 Miss. 
840. 

70 C.J. p 440 note 86. 

Death of patient as ending relation¬ 
ship see infra § 294. 

More sacred 

After patient’s death, privileged 
matter disclosed to physician is all 
the more sacred, and protection 
which is that of patient continues un¬ 
less waived by authorized person. 
Mich.—Bassil v. Ford Motor Co., 270 
N.W. 258, 278 Mich. 173, 107 A.L.R. 
1491. 

18. N.Y.—In re See’s Estate, 272 N. 
Y.S. Ill, 241 App.Div. 525. 

Bolts v. Union Central Life Ins. 
Co., 20 N.Y.S.2d 675. 

70 C.J. p 440 note 86. 

19. N.Y.—In re See’s Estate, 272 N. 
Y.S. Ill, 241 App.Div. 525. 

20. N.Y.—Galligano v. Galligana, 280 
N.Y.S. 419, 245 App.Div. 743. 

70 C.J. p 440 note 87. 
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symptoms, or condition he is called to testify at the 
time when he acquired the information which he is 
called on to disclose ; 21 and so a physician may tes¬ 
tify as to what he observed or learned as to a per¬ 
son’s condition before the relation of physician and 
patient was established between himself and such 
person , 22 or as to matters which transpired or which 
he observed after the relation had ceased . 23 

Generally speaking, the relation of physician and 


patient exists when a physician attends a patient 
in a professional capacity . 24 However, the requisite 
relationship does not exist when a physician is en¬ 
gaged merely to examine a person and no advice or 
treatment is contemplated or given , 25 especially 
where he has been so engaged by another and the 
person examined knows of that fact . 25 

No professional relation precluding a disclosure 
of information acquired arises where a physician 


21 . TJ.S.—St. Louis Southwestern 
Ry. Co. of Tex. v. Richardson, C. 
A.Tex., 218 F.2d 283—Fouquette v. 
Bernard, C.A.Nev. f 198 F.2d 860, 
certiorari denied 73 S.Ct. 652, 345 
U.S, 912, 97 L.Ed. 1346—Ranger, 
Inc. v. Equitable Life Assur. Soc. 
of IT. S., C.A.Mich., 196 F.2d 968. 

Van Wie v. U. S. f D.C.Iowa, 77 
F.Supp. 22. 

Cal.—City & County of San Francisco 
v. Superior Court in and for City 
& County of San Francisco, 231 P. 
2d 26, 37 C.2d 227, 25 A.L.R.2d 1418. 

. People v. Dutton, 145 P.2d 676, 
62 C.A.2d 862. 

D.C.—Catoe v. XT. S., 131 F.2d 16, 
76 TJ.S.App.D.C. 292—Eureka-Mary- 
land Assur. Co. v. Gray, 121 F. 
2d 104, 74 App.D.C. 191, certiorari 
denied Gray v. Eureka-Maryland 
Assur. Corp., 62 S.Ct 114, 314 U.S. 
613, 86 L.Ed. 494. 

Iowa.—Cross v. Equitable Life As¬ 
sur. Soc. of U. S., 293 N.W. 464, 
228 Iowa 800. 

Minn.—Hierl v. McClure, 56 N.W. 2d 
721, 238 Minn. 335. 

Miss.—Hopkins v. State, 65 So.2d 467, 
212 Miss. 772—Smith v. State, 194 
So. 922, 188 Miss. 339—Metropoli¬ 
tan Life Ins. Co. v. Evans, 184 So. 
426, 183 Miss. 859—Dixie Grey¬ 
hound Lines v. Matthews, 170 So. 
686, 177 Miss. 103, 108 A.L.R. 134— 
Keeton v. State, 167 So. 68, 175 
Miss. 631. 

Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184—Bouligny v. 
Metropolitan Life Ins. Co., App., 
133 S.W.2d 1094. 

Neb.—Cramer v. State, 15 N.W.2d 
323, 145 Neb. 88. 

Nev.—Corpus Juris cited in State v. 
Fouquette, 221 P.2d 404, 421, 67 
Nev. 505, certiorari denied Fou¬ 
quette v. State, 71 S.Ct. 799, 341 
TJ.S. 932, 95 L.Ed. 1361, certiorari 
denied 72 S.Ct. 369, 342 U.S. 928, 
96 L.Ed. 691. 

N.Y.—People v. Barnes, 98 N.Y.S.2d 
481, 197 Misc. 477—Westphal v. 
State, 79 N.Y.S.2d 634, 191 Misc. 
688 . 

Ohio.—McMillen v. Industrial Com¬ 
mission of Ohio, App., 37 N.E.2d 
632. 

Pa.—Commonwealth v. Sykes, 45 A.2d 
43, 353 Pa. 392, certiorari denied 66 
S.Ct. 1021, 328 U.S. 847, 90 L.Ed. 
1620, rehearing: denied 66 S.Ct. 1363, 


328 U.S. 880, 90 L.Ed. 1648—Com¬ 
monwealth v. Edwards, 178 A. 20, 
318 Pa. 1. 

Wash.—State v. Fackrell, 271 F.2d 
679, 44 Wash. 2d 874—State v. 

Thomas, 95 F.2d 1036, 1 Washed 
298. 

Wis.—Simecek v. State, 10 N.W.2d 
161, 243 Wis. 439. 

70 C.J. p 440 note 88. 

22. U.S.—Rangrer, Inc. v. Equitable 
Life Assur. Soc. of U. S. f C.A.Mich., 
196 F.2d 968. 

Miller v. Pacific Mut. Life Ins. 
Co., D.C.Mich., 116 F.Supp. 365. 

Ind.—Conner v. First Nat. Bank in 
Wabash, 76 N.E.2d 262, 118 Ind. 
App. 173, rehearing- denied 77 N.E. 
2d 598, 118 Ind.App. 173. 

Miss.—Keeton v. State, 167 So. 68, 
175 Miss. 631. 

Wis.—Schwartz v. Schneuriger, 69 N. 

W.2d 756, 269 Wis. 535. 

70 C.J. p 441 note 89. 

Later use in diagnosis and treat- 
meat 

Observations made by physician 
prior to establishment of privileged 
relationship would not become priv¬ 
ileged merely because such observa¬ 
tions were used by physician in mak¬ 
ing his diagnosis and prescribing 
treatment. 

U.S.—Ranger, Inc. v. Equitable Life 
Assur. Soc. of U. S., C.A.Mich., 196 
F.2d 968. 

Relationship never established 

In statutory rape prosecution, phy¬ 
sician’s testimony that defendant in¬ 
formed physician that a girl was “in 
trouble” and inquired whether physi¬ 
cian could give her something to 
bring about menstruation was not in¬ 
competent under the physician and 
patient statute, where physician de¬ 
clined to have anything to do with 
the matter and he had never seen 
or had any communication with pros¬ 
ecutrix, since the “physician and pa¬ 
tient relationship” never existed. 
Miss.—Smith v. State, 194 So. 922, 
188 Miss. 339. 

23. Kan.—Smith’s Estate v. Davis, 
212 P.2d 322, 168 Kan. 210. 

70 C.J. p 441 note 90. 

Patient believing relation had not 
ceased 

A physician who was called into 
consultation by patient’s physician 
and made general examination of pa¬ 
tient could not testify without con¬ 
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sent of patient as to an examination 
subsequently made when employed 
for that purpose, by opposing party, 
and to which examination patient 
submitted under belief that physi¬ 
cian was her physician and that sec¬ 
ond examination was necessary to en¬ 
able him to prescribe for her. 

Wash.—Sumpter v. National Grocery 
Co., 78 P.2d 1087, 194 Wash. 598, 
116 A.L.R. 1166. 

24. U.S.—Tweith v. Duluth, M. & 
I. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

25. Cal.—City & County of San 
Francisco v. Superior Court in and 
for City & County of San Francis¬ 
co, 231 P.2d 26, 37 C.2d 227, 25 
A.L.R.2d 1418. 

Relation of information to treatment 
as affecting privilege generally see 
infra § 295. 

Victim of alleged rape was not a 
“patient” within statute relating to 
privileged communications between 
doctors and patients, with respect to 
examination by physician for purpose 
of establishing the crimes of assault 
and rape. 

Wash.—State v. Fackrell, 271 P.2d 
679, 44 Wash.2d 874. 

26. Cal.—City & County of San 
Francisco v. Superior Court in and 
for City & County of San Fran¬ 
cisco, 231 P.2d 26, 37 C.2d 227. 
25 A.L.R.2d 1418. 

People v. Dutton, 145 P.2d 676, 
62 C.A.2d 862. 

Nev.—Skidmore v. State, 92 P,2d 979, 
59 Nev. 320. 

Wash.—State v. Thomas, 95 P.2d 
1036, 1 Wash.2d 298. 

70 C.J. p 443 note 26. 

A physician making an examination 
under court order would be required 
to testify as to the result of his 
examination. 

Ohio.—Sucher v. Burger, 13 Ohio N. 
P.,N.S„ 161. 

Where a physician at Instance of 
attorneys examined their client not 
for purpose of treatment but for pur¬ 
pose of ascertaining conditions de¬ 
terminative of a fact essential to a 
cause of action, physician did not re¬ 
ceive a co mmun ication in relation of 
“physician and patient.” 

Ohio.—McMillen v. Industrial Com¬ 
mission of Ohio, App., 37 N.E.2A 
632. 
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employed for that purpose alone makes an examina¬ 
tion of a person charged with crime in order to pass 
on his mental 27 or physical 28 condition; but, where 
the physician called on accused with a view of 
treatment, if he was affected with disease, it has 
been held that the information so obtained was 
privileged . 29 Neither is there any professional 
relation between an applicant for life insurance 30 
or an applicant for disability benefits under an in¬ 
surance policy 31 and the medical examiner of the 
insurance company, or applicant for a federal pen¬ 
sion and a physician employed by the government to 
examine applicant , 32 or an inmate of a public 
mental institution and the manager or physician in 
charge of the institution , 33 which precludes a dis¬ 
closure by the latter of information he acquired 
when examining the applicant or inmate. 

The relation of physician and patient exists giv¬ 
ing rise to the privilege, although the physician was 
called in to make an examination of the patient by 
another physician , 34 or was an assistant physician or 
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surgeon in the hospital where the patient was taken 
for treatment . 35 Where a physician has attended 
on a person, under circumstances calculated to in¬ 
duce the opinion that the visit was of a professional 
nature, and the visit was so regarded and acted on 
by the person, the relation of physician and patient 
may be said to exist . 36 

Death . The relation of physician and patient ends 
when the patient dies . 37 

Question of law . Whether or not the patient con¬ 
sulted with the physician as to give rise to the privi¬ 
lege has been held to be partly a legal question as to 
which the physician possessed no judgment . 38 

Statements of third persons . A statement by a 
person to a physician treating a third person is not 
privileged as the physician and patient relationship 
does not exist between the physician and the person 
making the statement , 39 although necessary infor¬ 
mation as to the patient’s ailment, derived from the 


27. D.C.—Catoe v. U. S., 131 F.2d 16, 
76 U.S.App.D.C. 292. 

Miss.—Hopkins v. State, 55 So.2d 467, 
212 Miss. 772—Keeton v. State, 167 
So. 68, 175 Miss. 631. 

Nev.— Corpus Juris cited la State v. 
Fouquette, 221 P.2d 404, 421, 67 
Nev. 505, certiorari denied Fou¬ 
quette v. State, 71 S.Ct 799, 341 
TJ.S. 932, 95 L.Ed. 1361, certiorari 
denied 72 S.Ct 369, 342 TJ.S. 928, 96 
L.Ed. 691. 

Wis.—Simecek v. State, 10 N.W.2d 
161, 243 Wis. 439. 

70 C.J. p 441 note 91. 

Defendant capable of consenting* 

Testimony of physicians who ex¬ 
amined defendant at request of trial 
court with view of ascertaining and 
testifying in trial as to whether de¬ 
fendant was sane held not privileged, 
especially where defendant was ca¬ 
pable of consenting to the examina¬ 
tion. 

Miss.—Keeton v. State, 167 So. 68, 
175 Miss. 631. 

28. Miss.—Keeton v. State, supra. 

70 C.J. p 441 note 92. 

Symptoms hearing oil guilt 
A physician may testify where an 
e x a m ination is made for the purpose 
alone of searching for physical symp¬ 
toms bearing on the guilt or inno¬ 
cence of a defendant and not for 
diagnosis and treatment. 

Nev.— Corpus Juris cited In Skidmore 
v. State, 92 P.2d 979, 982, 59 Nev. 
320. 

70 C.J. p 441 note 92. 

29. N.D.—State v. Moore, 204 N.W. 
341, 52 N.D. 633. 


3a Mo.—Corpus Juris cited in Bou- 
ligny v. Metropolitan Life Ins. Co., 
App., 133 S.W.2d 1094, 1096. 

70 C.J. p 441 note 94. 

31. Miss.—Metropolitan Life Ins. Co. 
v. Evans, 184 So. 426, 183 Miss. 
859. 

32. Iowa—City of Cherokee v. .£Etna 
Life Ins. Co. of Hartford, Conn., 
247 N.W. 495, 215 Iowa 1000. 

70 C.J. p 441 note 95. 

33. Xu New York 

(1) Rule stated in the text has 
been followed in some cases. 

N.Y.—Munzer v. Blaisdell, 49 N.Y.S. 

2d 915, 183 Misc. 773, affirmed 58 
N.Y.S.2d 359, 269 App.Div. 970. 

McKeever v. Teachers’ Retire¬ 
ment Bd. of City of New York, 
99 N.Y.S.2d 884. 

Liske v. Liske, 135 N.Y.S. 176. 

(2) Further, it has been held that 
the relationship of physician and 
patient does not exist between state 
hospital physician and mentally de¬ 
ficient inmate to the extent that com¬ 
munications between them are abso¬ 
lutely barred from disclosure, and 
such privilege as may exist under 
some circumstances is limited by the 
act requiring the keeping of rec- 
. ords which shall be accessible on or¬ 
der of the judge of court of record. 
N.Y.—Scolavino v. State, 62 N.Y.S. 

2d 17, 187 Misc. 253, modified on 
other grounds 67 N.Y.S.2d 202, 271 
App.Div. 618, affirmed 74 N.E.2d 
174, 297 N.Y. 460. 

(3) However, it has also been held 
that a relationship barring disclo¬ 
sure may exist between the official 
physicians of a public mental hospi¬ 
tal and its patients. 
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N.Y.—McGrath v. State, 104 N.Y.S. 
2d 882, 200 Misc. 165. 

34. Wash.—Sumpter v. National 

Grocery Co., 78 P.2d 1087, 194 

Wash. 598, 116 A.L.R. 1166. 

70 C.J. p 441 note 97. 

Employment by patient as not essen¬ 
tial generally see infra subsection 
b of this section, 

35. Wash.—Ballard v. Yellow Cab 
Co., 145 P.2d 1019, 20 Wash.2d 67. 

70 C.J. p 441 note 98. 

36. N.Y.—People v. Stout, 3 Park.Cr. 
670. 

Wash.—Ballard v. Yellow Cab Co., 
145 P.2d 1019, 20 Wash.2d 67. 

37. Iowa.—Cross v. Equitable Life 
Assur. Soc. of U. S., 293 N.W. 464, 
228 Iowa 800. 

Privilege as surviving patient see su¬ 
pra § 293. 

Autopsy 

(1) The relation between a surgeon 
performing an autopsy and the body 
of a dead person is not a “physician 
and patient relation.” 

D.C.—Eureka-Maryland Assur. Co. v. 
Gray, 121 F.2d 104, 74 App.D.C. 191, 
certiorari denied Gray v. Eureka- 
Maryland Assur. Corp., 62 S.Ct 114, 
314 U.S. 613, 86 L.Ed. 494. 

70 C.J. p 448 note 67 [a]. 

(2) Autopsical examination as 
within scope of privilege see infra 8 
295. 

38. N.Y.—Nowak v. Brotherhood of 
American Yeomen, 162 N.E. 589, 
249 N.Y. 78. 

70 C.J. p 442 note 2. 

39. Mo.—Cromeenes v. Sovereign 
Camp, W. O. W., 224 S.W. 15, 205 
Mo.App. 419. 

70 C.J. p 442 note 3. 
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statements of others present at the time, has been 
held to be privileged . 40 

b. Employment by Patient 

The relation of physician and patient may exist re¬ 
gardless of the source of the physician's employment, and 
a physician employed by a person responsible for an acci¬ 
dent to treat the person injured may not testify as to 
what he learned from his patient. 

It is not necessary that the physician should be 
employed by the patient . 41 The relation may exist 
regardless of the source of the physician's employ¬ 
ment , 42 and so, where the person or corporation 
responsible for an accident has employed a physician 
to treat the injured person, such physician cannot 
testify as to what he learned from his patient . 43 
The privilege may apply to the relationship between 
a physician employed by a public hospital and a 
patient in the hospital . 44 

Where a hospital is maintained by a corporation 
for its employees, and supported in whole or in part 
by contributions reserved from the wages of the 
employees for that purpose, the relation of physician 
and patient exists between a physician employed in 
such hospital and an employee who is treated 
therein . 45 Where the purpose of the physician was 


two-fold, to treat the injured person and to question 
him with a view of getting admissions favorable to 
his employer, the interview cannot be split into 
parts, and the physician is incompetent as to every¬ 
thing that passed . 46 A refusal by the patient to 
employ the physician after he had been examined by 
the physician with a view of being treated, when he 
discovered he was in defendant's employ, does not 
prevent the physician and patient relationship so as 
to enable the physician to testify as to what he 
learned, over the objection of the patient . 47 

c. Person by Whom Information Acquired Must 
Be Physician 

As a general rule, the privilege does not extend to 
persons who are not licensed to practice as physicians or 
surgeons, although an intern not licensed to practice may 
be considered a “physician" under the terms of some 
statutes. 

The rule against disclosure applies only to those 
who are engaged as general practitioners of medi¬ 
cine and surgery, and whose business as a whole 
comes within the definition of “physician” or “sur¬ 
geon .” 48 For example, in the absence of a statute 
so providing, there is no privilege as to informa¬ 
tion acquired by a dentist , 49 a medical laboratory 
technician , 50 a druggist or prescription clerk , 51 an 


40. N.T.—Edington v. Mutual L. Ins. 
Co., 67 N.Y. 185. 

41. U.S.—Tweith v. Duluth, M. & I. 
R. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

Cal.—Kramer v. Policy Holders’ Life 
Ins. Ass’n, 42 P.2d 665, 5 C.A.2d 
380. 

N.Y.—Jones v. Jones, 144 N.Y.S.2d 
820, 208 Misc. 721. 

Ohio.—Russell v. Penn Mut. Life Ins. 

Co., 41 N.E.2d 251, 70 Ohio App. 113. 
Wash.—Ballard v. Yellow Cab Co., 
145 P.2d 1019, 20 Wash.2d 67. 

70 C.J. p 442 note 5. 

Viable foetus may be patient 

Obstetrician attending expectant 
mother did in fact treat child as well 
as mother, and from viewpoint of 
physician-patient privilege, viable 
foetus became patient of mother’s 
obstetrician as well as was mother 
herself, although physican could not 
have been directly engaged by viable 
foetus even when later bora. 

N.Y.—Jones v. Jones, 144 N.Y.S.2d 
820, 208 Misc. 721. 

42. U.S.—Tweith v. Duluth, M. & I. 
R. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

If patient visits physician as his 
physician, it is immaterial by whom 
he is employed. 

Ohio.—Russell v. Penn Mut. Life 
Ins. Co., 41 N.E.2d 251, 70 Ohio 
App. 113. 

43. Miss.—Tonkel v. Yazoo & M. Y. 
R. Co., 154 So. 351, 170 Miss. 321. 


Ohio.—Malone v. Industrial Commis¬ 
sion of Ohio, 43 N.E.2d 266, 140 
Ohio St. 292. 

Malone v. Industrial Commission, 
5 Ohio Supp. 77, appeal dismissed 
36 N.E.2d 52, 66 Ohio App. 505. 

70 C.J. p 442 note 6. 

Examination without knowledge of 
employment 

Where person injured by taxicab 
and taken to public hospital submit¬ 
ted to examination by physician on 
hospital staff without knowing ex¬ 
amination was being made for taxi¬ 
cab company, relation of "physician 
and patient” was created by impli¬ 
cation so as to preclude physician 
from testifying without patient’s 
consent concerning information ac¬ 
quired through such examination. 
Wash.—Ballard v. Yellow Cab Co., 
145 P.2d 1019, 20 Wash.2d 67. 

44. Wash.—Ballard v. Yellow Cab 
Co., supra. 

70 C.J. p 441 note 98. 

Mental hospital 

Privilege created by statute as to 
information acquired by physician in 
attending patient affords protection 
to patients who have been committed 
to public mental hospitals. 

D.C.—Taylor v. U. S., 222 F.2d 398, 
95 U.S.App.D.C. 373. 

In Ohio 

(1) There is authority for the rule 
stated in the text. 

Ohio.—Lamarand v. National Life & 
Acc. Ins. Co., 16 N.E.2d 701, 58 
Ohio App. 415. 


(2) However, there is also au¬ 
thority to the contrary. 

Ohio.—Lumpkin v. Metropolitan Life 
Ins. Co., 62 N.E.2d 189, 75 Ohio 
App. 310, affirmed 64 N.E.2d 63, 
146 Ohio St. 25. 

45. Ark.—Johnson v. Missouri Pac. 
R. Co., 269 S.W. 67, 167 Ark. 660. 

70 C.J. p 442 note 7. 

46. Mo.—Obermeyer v. F. H. Loge- 
man Chair Mfg. Co., 96 S.W. 673, 
120 Mo.App. 59, affirmed 129 S.W. 
209, 229 Mo. 97. 

47. Ark.—Kansas City Southern Ry. 
Co. v. Miller, 175 S.W. 1164, 117 
Ark. 396. 

48. Wis.—Leusink v. O'Donnell, 39 
N.W.24 675, 255 Wis. 627. 

70 C.J. p 442 note 10. 

49. Miss.—Gulf, M. & N. R. Co. v. 
Willis, 157 So. 899, 171 Miss. 732, 
suggestion of error overruled 158 

So. 551, 171 Miss. 732. 

70 C. J. p 442 note 11. 

50. Colo.—Block v. People, 240 P.2d 
512, 125 Colo. 36, certiorari denied 
Block v. People of State of Colo., 
72 S.Ct. 1076, 343 U.S. 978, 96 L. 
Ed. 1370, rehearing denied 73 S.Ct 
6, 344 U.S. 848, 97 L.Ed. 659. 

Wis.—Leusink v. O’Donnell, 39 N.W. 
2d 675, 255 Wis. 627—Prudential 
Ins. Co. of America v. Kozlowski, 
276 N.W. 300, 226 Wis. 641. 

51. N.Y.—In re Miner’s Will, 133 N. 
Y.S.2d 27, 206 Misc. 234. 

70 C.J. p 442 note 12. 
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orthopedist , 52 a chiropractor , 53 a Christian Science 
practitioner , 54 or a veterinary surgeon . 55 

As a general rule, the privilege does not extend 
to persons who are not licensed to practice as 
physicians or surgeons , 56 although a failure to reg¬ 
ister the license as required by law does not destroy 
the privilege . 57 A statute according the privilege 
to a “licensed physician or surgeon” applies to per¬ 
sons not prohibited by statute from practicing in 
the state , 58 and does not apply to physicians and 
surgeons not licensed to practice in the state . 59 So, 
a statute precluding a disclosure only by a physician 
duly authorized to practice under the laws of the 
state in which his testimony is offered has been 
held not to extend the privilege to physicians au¬ 
thorized to, and practicing in, another state . 60 

Internes . An intern not licensed to practice may 61 
or may not 62 be considered a “physician” within 
the statute depending on the construction given the 
terms of the statute. In any event, information 
acquired by an intern while acting as the agent of 
the attending physician has been held to be privi¬ 
leged . 63 

d. Payment for Services 

The existence of the relationship is not dependent 
on the physician receiving compensation for his services. 

The rule against the disclosure by a physician of 
information acquired by him in his professional 
capacity is not dependent on his receiving any com¬ 


pensation for his services , 64 and a fortiori the fact 
that the physician is paid by a person other than the 
patient does not destroy the privilege . 65 

e. Consent or Knowledge of Patient 

The rule of privilege may apply even though the per¬ 
son attended is unconscious or unaware of the physician's 
presence, does not consent, or actually objects to being 
treated. 

The rule of privilege may apply where a physician 
attends a person for the purpose of giving pro¬ 
fessional aid even though the person attended is 
unconscious or unaware of his presence , 66 does not 
consent , 67 or actually objects to being treated . 68 

f. Partner of Physician 

A physician may not testify as to what he learns as 
to the condition of a patient of his partner at the firm's 
offices. 

Where two physicians are partners, one of them 
is not competent to testify as to what he learns of 
the condition of a patient of the other when such 
patient is at the offices of the firm for treatment. 6d 

§ 295. Matters to Which Privilege Extends 

a. In general 

b. Relation of information to profes¬ 

sional duties 

c. Fact of employment, treatment, and 

the like 


52. Ind.—William Laurie Co. v. Mc¬ 
Cullough, 90 N.E. 1014, 92 N.E. 
337, 174 Ind. 477, Ann.Cas.1913A 
49. 

53. Miss.—S. H. Kress & Co. v. 
Sharp, 126 So. 650, 156 Miss. 693, 
68 A.L.R. 167. 

54. Cal.—In re Mossman’s Estate, 6 
P.2d 576, 119 C.A. 404. 

55. Iowa.—Hendershot v. Western 
Union Tel. Co., 76 N.W. 828, 106 
Iowa 529, 68 Am.S.R. 313. 

56. Ind.—General Acc., Fire & Life 
Assur. Co., Limited, of Scotland, 
v. Tibbs, 2 N.E.2d 229, 102 Ind. 
App. 262. 

Nev.— Corpus Juris cited iu State v. 
Fouquette, 221 P.2d 404, 421, 67 
Nev. 505, certiorari denied Fou¬ 
quette v. State, 71 S.Ct. 799, 341 
U.S. 932, 95 L.EcL 1361, certiorari 
denied 72 S.Ct. 369, 342 U.S, 928, 
96 L.Ed. 691. 

N.T.—Wiel v. Cowles, 45 Hun 307. 

Wis.—Prudential Ins. Co. of Ameri¬ 
ca v. Kozlowski, 276 N.W. 300, 226 
Wis. 641. 

57. N.Y.—McGillicuddy v. Farmers’ 
L. & T. Co., 55 N.Y.S. 242, 26 Misc. 
55, 28 N.Y.Civ.Proc. 38L 


58. Nev.—State v. Fouquette, 221 P. 
2d 464, 67 Nev. 505, certiorari de¬ 
nied Fouquette v. State, 71 S.Ct. 
799, 341 U.S. 932, 95 L.Ed. 1361, 
certiorari denied 72 S.Ct. 369, 342 
U.S. 928, 96 L.Ed. 691. 

59. Nev.—State v. Fouquette, 221 P. 
2d 404, 67 Nev. 505, certiorari de¬ 
nied Fouquette v. State, 71 S.Ct. 
799, 341 U.S. 932, 95 L.Ed. 1361, 
certiorari denied 72 S.Ct. 369, 342 
U.S. 928, 96 L.Ed. 691. 

60. Colo.—Colorado Springs, etc., R. 
Co. v. Fogelsong, 94 P. 356, 42 Colo. 
341. 

Head Camp P. J. W. W. v, Loe- 
her, 68 P. 136, 17 Colo.App. 247. 

6L D.C.—Eureka-Maryland Assur. 

Co. v. Gray, 121 F.2d 104, 74 App. 
D.C. 191, certiorari denied Gray v. 
Eureka-Maryland Assur. Corp., 62 
S.Ct. 114, 314 U.S. 613, 86 L.Ed. 
494. 

62. Cal.—Frederick v. Federal Life 
Ins. Co., 57 P.2d 235, 13 C.A.2d 585. 
Wis.—Borosich v. Metropolitan Life 
Ins, Co., 210 N.W. 829, 191 Wis. 
239. % 


63. N.Y.—Rarogiewicz v. Brother¬ 
hood of American Yeomen, 152 N. 
E. 440, 242 N.Y. 590. 

64. Cal.—Kramer v. Policy Holders* 
Life Ins. Ass’n, 42 P.2d 665, 5 C.A. 
2d 380. 

Ohio.—Taylor v. Shields, App., Ill 
N.E.2d 595. 

70 C.J. p 443 note 20. 

65. Mo.—Holtzen v. Missouri Pac. 
Ry. Co., 140 S.W. 767, 159 Mo.App. 
370. 

70 C.J. p 443 note 21. 

66. N.Y.—Jones v. Jones, 144 N.Y.S. 
2d 820, 208 Misc. 721. 

67. N.Y.—Meyer v. Supreme Lodge 

K. P., 70 N.E. Ill, 178 N.Y. 63, 64 

L. R.A. 839, affirmed 25 S.Ct. 754, 198 
U.S. 508, 49 L.Ed. 1146. 

68. N.Y.—Meyer v. Supreme Lodge 
K. P., supra. 

70 C.J. p 443 note 22. 

69. Ark.—Hogan v. Bateman Con¬ 
tracting Co., 43 S.W.2d 721, 184 
Ark. 842. 

70 C.J. p 443 note 23. 

Buie held, inapplicable 
Kan.—Smith’s Estate v. Davis, 212 
P.2d 322, 168 Kan. 210. 
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d. Advice or treatment by physician 

e. Autopsical examination or examina¬ 

tion of parts removed 

f. Testimony as expert 

a. In General 

The matters to which the privilege extends depends 
on the terms of the statute creating the privilege. 

The prohibition or privilege against a physician 
testifying does not extend to all matters touching 
his patient arising in any and all cases in which his 
patient may be a party or interested. 70 The matters 
to which the privilege extends depends largely on 
the terms of the statute creating the privilege. 71 
Under statutes so providing, the privilege extends 
only to communications made by a patient tending to 
blacken his character, 72 or, where the patient is 
dead, to facts tending to disgrace his memory, 7 3 or 
which are confidential, as discussed infra § 296. 


b. Relation of Information to Professional 
Duties 

(1) In general 

(2) Necessity of information in order to 

treat or act 

(3) Necessity of actual treatment 
(1) In General 

The privilege against a physician testifying exists 
only as to information acquired in his professional ca¬ 
pacity while attending the patient, and which is neces¬ 
sary and proper to enable him to perform his duty or 
act in his professional capacity, and, as a general rule, 
may not be Invoked where a physician merely examines 
a person and no advice or treatment is contemplated or 
given. 

The prohibition or privilege against a physician 
testifying exists as to, and only as to, information 
acquired in his professional capacity while attend¬ 
ing the patient, 74 and which is necessary and 
proper to enable him to perform his duty. 75 It does 
not prohibit disclosure of facts not acquired in such 
capacity, 76 or incidents and facts which are plain 


70. N.Y.—In re Meyer’s Estate, 132 
N.Y.S.2d 825, 206 Misc. 368. 

Wis.—Leusink v. O’Donnell, 39 N.W. 

2d 675, 255 Wis. 627. 

Competency of physician to testify 
in cases in which his patient is a 
party generally see supra § 72. 

71. Ky.—Williams v. Tarter, 151 S. 
W.2d 783, 286 Ky. 717. 

Pa.—In re Marks, 183 A. 432, 121 Pa- 
Super. 181. 

Wis.—Leusink v. O’Donnell, 39 N.W. 
2d 675, 255 Wis. 627. 

72. U.S.—Adamos v. New York Life 
Ins. Co., D.C.Pa., 22 F.Supp. 162, 
a ffir med, C.C.A., 94 F.2d 943. 

Pa.—Soltaniuk v. Metropolitan Life 
Ins. Co., 2 A.2d 501, 133 Pa.Super. 
139—In re Marks, 183 A. 432, 121 
Pa-Super. 181. 

Pacts not tending to blacken charac¬ 
ter 

In action on life policy, hospital 
record showing- that insured had been 
admitted to hospital suffering from 
chronic alcoholism and delirium 
tremens and had been discharged as 
improved was admissible, since it was 
either not a “communication” made 
by patient to physician, or it did not 
tend to “blacken character of pa¬ 
tient.” 

Pa—Soltaniuk v. Metropolitan Life 
Ins. Co., 2 A. 2d 501, 133 PaSuper. 
139. 

Admission held privileged 

Where married woman went to 
doctor for purpose of examination 
for venereal infection, her admission 
in response to doctor’s question 
whether she had been out with any¬ 
body was confidential and privileged. 
Pa—Gilliam v. Gilham, 110 A.2d 915, 
177 PaSuper. 328. 


73. N.Y.—In re Coddington’s Will, 
120 N.E.2d 777, 307 N.Y. 181. 

Jones v. Jones, 144 N.Y.S.2d 820, 
208 Misc. 721. 

Bolts v. Union Central Life Ins. 
Co., 20 N.Y.S.2d 675. 

Suicide 

(1) Testimony sought to be elicited 
by executrix suing for death of her 
husband who committed suicide while 
patient in defendant’s sanitarium, 
tending to establish that deceased, 
by reason of his mental condition 
was not responsible for his act of 
self-destruction would not be "facts 
which would tend to disgrace memo¬ 
ry of deceased.” 

U.S.—Stiles v. Clifton Springs Sani¬ 
tarium Co., D.C.N.Y., 74 F.Supp. 
907. 

(2) Unless the circumstances lead¬ 
ing to suicide are in themselves im¬ 
moral or disgraceful, the mere act 
of self-destruction does not tend to 
disgrace the memory of decedent, so 
as to preclude physician from testify¬ 
ing to facts which indicate that de¬ 
cedent committed suicide. 

N.Y.—Bolts v. Union Central Life 
Ins. Co., 20 N.Y.S.2d 675. 

Tuberculosis 

Fact that patient suffered from tu¬ 
berculosis for some time before he 
died had no tendency to disgrace his 
memory. 

N.Y.—Murray v. Physical Culture Ho¬ 
tel, 16 N.Y.S.2d 978, 17 N.Y.S.2d 
862, 258 App.Div. 334. 

74. U.S.—Feldmann v. Connecticut 
Mut Life Ins. Co., D.C.Mo., 57 F. 
Supp. 70. 

Ala.—Gulledge v. Mitchell, 6 So.2d 22, 
242 Ala. 342. 


Kan.—Corpus Juris quoted in State v. 
Townsend, 73 P.2d 1124, 1127, 146 
Kan. 982. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State, 71 S.Ct. 799, 
341 U.S. 932, 95 L.Ed. 1361, cer¬ 
tiorari denied 72 S.Ct. 369, 342 TT. 
S. 928, 96 L.Ed. 691—Corpus Juris 
cited in Skidmore v. State, 92 P. 
2d 979, 982, 59 Nev. 320. 

N.Y.—Eder v. Cashin, 120 N.Y.S.2d 
165, 281 App.Div. 456. 

People v. Barnes, 98 N.Y.S.2d 
481, 197 Misc. 477—Westphal v. 
State, 79 N.Y.S.2d 634, 191 Misc. 
688—In re Strong’s Estate, 6 N.Y. 
S.2d 300, 168 Misc. 716, affirmed In 
re Strong’s Will, 11 N.Y.S.2d 225, 
256 App.Div. 971. 

In re Schermerhom, 98 N.Y.S.2d 
361, reversed on other grounds 98 
N.Y. S. 2d 367, 277 App.Div. 845, 

affirmed 98 N.E.2d 475, 302 N.Y. 
660. 

Ohio.—Meier v. Peirano, 62 N\E.2d 
920, 76 Ohio App. 9—McMillen V. 
Industrial Commission of Ohio, 
App., 37 N.E.2d 632. 

Wash.—State v. Miller, 32 P.2d 535, 
177 Wash. 442. 

70 C.J. p 443 note 25. 

75. Kan.—Corpus Juris quoted to 
State v. Townsend, 73 P.2d 1124, 
1127, 146 Kan. 982. 

Neb.—Cramer v. State, 15 N.W.2d 
323, 145 Neb. 88. 

Wis.—Kirkpatrick v. Milk s, 44 N.W. 

2d 574, 257 Wis. 549. 

70 C.J. p 444 note 31. 

76. U.S.—In re Albert Lindley Lee 
Memorial Hospital, 115 F.Supp. 
643, affirmed, C.A., 209 F.2d 122* 

I certiorari denied Cincotta v. U. S-* 
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to the observation of anyone 77 without expert or 
professional knowledge, and without tacitly or other¬ 
wise inviting or receiving confidences by which in¬ 
cidents and facts are or may be brought to light 
and obtained. 78 

In the absence of a statute otherwise providing, 79 
as a general rule, the privilege may not be invoked 
where a physician merely examines a person and 
no advice or treatment is contemplated or given, 80 
especially where the examination is at the instance 
of another. 81 However, it has been held that the 
privilege may be invoked where an injured person 
consults a physician for the sole purpose of secur¬ 
ing his testimony as a witness. 82 Where a physician, 
although called in for the sole purpose of examining 
an injured person on behalf of the person or corpo¬ 
ration charged with liability for the injury, as¬ 


sumes, on request or on his own motion, to admin¬ 
ister treatment, he becomes incompetent to testify 
as to what he learned by his examination. 83 

(2) Necessity of Information in Order to 
Treat or Act 

As a general rule, the privilege exists only as to In¬ 
formation necessary to enable the physician to act in a 
professional capacity, or to diagnose, prescribe for, or 
treat the patient, although there is authority sustaining 
a broader application of the privilege. 

The privilege exists as to, and only as to, in¬ 
formation acquired by the physician in his pro¬ 
fessional capacity while attending the patient, and 
which is necessary to enable him to perform his 
duty, as discussed supra subsection b (1) of this 
section. Thus, as a general rule, the privilege 
exists as to, and only as to, information necessary to 


74 S.Ct. 709, 347 TJ.S. 960, 98 L.Ed. 
1X04—Feldmann v. Connecticut 
Mut. Life Ins. Co., D.C.Mo., 57 F. 
Supp. 70. 

N.Y.—In re Strong’s Estate, 6 N.Y. 
S.2d 300, 168 Misc. 716, affirmed In 
re Strong’s Will, 11 N.Y.S.2d 225, 
256 App.Div. 971. 

Ohio.—Meier v. Peirano, 62 N.E.2d 
920, 76 Ohio App. 9—McMillen v. 
Industrial Commission of Ohio, 
App., 37 N.E.2d 632. 

Clerical or supervisory capacity 

Information obtained by medical 
directors of hospital in a clerical or 
supervisory capacity, as distinguish¬ 
ed from professional character as 
physician does not come within ban 
of statute prohibiting a physician 
from disclosing information acquired 
in attending a patient In a profes¬ 
sional capacity. 

N.Y.—Westphal v. State, 79 N.Y.S.2d 
634, 191 Misc. 688. 

Conversations and transactions 
with other persons wholly outside 
scope of physician’s professional du¬ 
ties are not excluded. ; 

N.Y.—In re Meyer’s Estate, 132 N.Y. 
S.2d 825, 206 Misc. 368. 

77. TJ.S.—In re Albert Lindley Lee 
Memorial Hospital, D.C.N.Y., 115 
F.Supp. 643, affirmed, C.A., 209 F. 
2d 122, certiorari denied Cincotta 
V. TJ. S., 74 S.Ct. 709, 347 U.S. 960, 
98 L.Ed. 1104. 

N.Y.—In re Coddington’s Will, 120 
N.E.2d 777, 307 N.Y. 181. 

Lorde v. Guardian Life Ins. Co. 
of America, 300 N.Y.S. 721, 252 
App.Div. 646. 

In re Meyer’s Estate, 132 N.Y.S. 
2d 825, 206 Misc. 368—McGrath v. 
State, 104 N.Y.S.2d 882, 200 Misc. 
165—Westphal v. State, 79 N.Y.S. 
2d 634, 191 Misc. 688—Polachek v. 
New York Life Ins. Co., 263 N.Y.S. 
230, 147 Misc. 16—In re Strong’s 
Estate, 6 N.Y.S.24 300, 168 Misc. 
97 C. J.S.—53 


716, affirmed In re Strong’s Will, 
11 N.Y.S.2d 225, 256 App.Div. 971. 

In re Schermerhom, 98 N.Y.S.2d 
361, reversed on other grounds 98 
N.Y.S.2d 367, 277 App.Div. 845, af¬ 
firmed 98 N.E.2d 475, 302 N.Y. 660. 

Privilege does not extend to mat¬ 
ters of description relating to, or 
concerning the physical surroundings 
of, patient, or to his companions, or 
to those in attendance on him, or to 
conversations between third persons 
and the patient, or to reactions of 
patient to the acts and conduct of 
third persons. 

N.Y.—In re Schermerhom, supra. 

78. N.Y.—In re Meyer’s Estate, 132 
N.Y.S.2d 825, 206 Misc. 368—Pola¬ 
chek v. New York Life Ins. Co., 
263 N.Y.S. 230, 147 Misc. 16. 

73. Competency to stand trial 

Statute providing for pretrial ex¬ 
amination of accused persons pur¬ 
suant to statute to determine if they 
are competent to stand trial does not 
limit privilege extended to informa¬ 
tion acquired by physician in treat- I 
ment of patient, but rather extends 
such privilege and restricts testi¬ 
mony that physician who so much 
as examines accused person may give 
in the trial itself. 

D.C.—Taylor v. U. S., 222 F.2d 398, 
95 U.S.App.D.C. 373. 

80. Cal.—City & County of San 
Francisco v. Superior Court in and 
for City & County of San Francis¬ 
co, 231 P.2d 26, 37 C.2d 227, 25 A.L. 
R.2d 1418. 

76 C.J. p 443 note 26. 

Examination of parts of body shown 
to jury 

Privileged communication statute 
held not to prevent physical and 
X-ray examination of parts of plain¬ 
tiff’s body which were alleged to have 
been injured and which were volun¬ 
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tarily exhibited to jury for inspec¬ 
tion and examination. 

Miss.—Dixie Greyhound Lines v. Mat¬ 
thews, 170 So. 686, 177 Miss. 103, 
108 A.L.R. 134. 

Inference that treatment was con¬ 
templated 

Where husband and first wife con¬ 
sulted physician with view to ascer¬ 
taining why wife did not become 
pregnant, inference was that curative 
or remedial measures were contem¬ 
plated if available, and hence, in sec¬ 
ond wife’s compensation proceedings 
for husband’s death, physician’s tes¬ 
timony that examination disclosed 
husband’s impotence was properly ex¬ 
cluded as privileged, as against con- 
| tention that parties went to physi¬ 
cian merely for examination, not 
treatment. 

Mich.—Bassil v. Ford Motor Co., 270 
N.W. 258, 278 Mich. 173, 107 A.L.B. 
1491. 

81. Cal.—City & County of San 
Francisco v. Superior Court in and 
for City & County of San Fran¬ 
cisco, 231 P.2d 26, 37 C.2d 22 7, 25 
A.L.R.2d 1418. 

D.C.—Taylor v. U. S., 222 F.2d 398, 
95 U.S.App.D.C. 373. 

Wis.—City of Racine v. Woiteshek, 
29 N.W.2d 752, 251 Wis. 404. 

70 C.J. p 443 note 26. 

Physicians appointed by court to 
examine plaintiff in former lunacy 
proceeding against her held compe¬ 
tent to testify concerning their re¬ 
port and plaintiff’s physical and men¬ 
tal condition at the time. 

Mich.—Mulvena v. Alexander, 270 N. 
W. 291, 278 Mich. 265. 

82. Iowa.—Doran v. Cedar Rapids, 
etc., R. Co., 90 N.W. 815, 117 Iowa 
442. 

83. Iowa.—Battis v. Chicago, etc., R. 
Co., 100 N.W. 543, 124 Iowa 623. 
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enable the physician to act 84 or serve 85 in a pro- to act 86 or prescribe 87 for the patient, or diagnose 
fessional capacity, that is, to information necessary or treat his ailments, 88 or which is acquired as a 


84. N.Y.—Eder v. Cashin, 120 N.T.S. 
2d 165, 281 App.Div. 456. 

People v. Barnes, 98 N.T.S.2d 
481, 197 Misc. 477—Westphal v. 
State, 79 N.Y.S.2d 634, 191 Misc. 
688—In re Strong’s Estate, 6 N.Y. 
S.2d 300, 168 Misc. 716, affirmed In 
re Strong's Will, 11 N.Y.S.2d 225, 

256 App.Div. 971. 

70 C.J. p 444 note 31. 

85. Wis.—Schwartz v. Schneuriger, 
69 N.W.2d 756, 269 Wis. 535—Kirk¬ 
patrick v. Milks, 44 N.W.2d 574, 

257 Wis. 549—City of Racine v. 
Woiteshek, 29 N.W.2d 752, 251 Wis. 
404. 

“Serve” equivalent to “prescribe” 

Under statute forbidding disclo¬ 
sure of information obtained by a 
physician examining a patient profes¬ 
sionally to enable him to serve such 
patient as a physician, the word 
“serve” is equivalent to the word 
“prescribe” which embraces the gen¬ 
eral object of attempting to cure, 
remedy, or alleviate. 

Wis.—City of Racine v. Woiteshek, 
supra. 

Information necessary for perform¬ 
ance of professional services is or¬ 
dinarily privileged. 

Neb.—Falkinburg v. Prudential Ins. 
Co. of America, 273 N.W. 478, 132 
Neb. 831. 

86. Cal.—Frederick v. Federal Life 
Ins. Co., 57 P,2d 235, 13 C.A.2d 585. 

Mich.—Polish Roman Catholic Un¬ 
ion of America v. Palen, 5 N.W. 2d 
463, 302 Mich. 557. 

Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State, 71 S.Ct. 799, 
341 U.S. 932, 95 L.Ed. 1361, cer¬ 
tiorari denied 72 S.Ct. 369, 342 U. 
S. 928, 96 L.Ed. 691—Skidmore v. 
State, 92 P.2d 979, 59 Nev. 320. 
Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 444 note 31. 

“Act” broader than “treat” 

“Act,” as used in statute making 
privileged such information acquir¬ 
ed by physician from patient as was 
necessary to enable physician to pre¬ 
scribe or “act” for patient, has a 
much broader meaning than the word 
“treat.” 

Cal.—Kramer v. Policy Holders' Life 
Ins. Ass’n, 42 P.2d 665, 5 C.A.2d 
380. 

Statements as to contract privileged 

In suit for specific performance of 
deceased’s oral contract to bequeath 
property in consideration of another 
taking care of him, physician's tes¬ 
timony as to statements made by de¬ 
ceased concerning contract were priv¬ 
ileged under statute barring disclo¬ 
sure of information obtained by phy¬ 
sician while attending patient neces¬ 


sary to enable him to prescribe or 
act for patient where statements 
were made while physician was at¬ 
tending, prescribing, and acting for 
patient and in response to physician’s 
suggestion that patient go to hos¬ 
pital where he could receive proper 
care. 

Wash.—Resor v. Schaefer, 74 P.2d 
917, 193 Wash. 91. 

87. Cal.—Frederick v. Federal Life 
Ins. Co., 57 P.2d 235, 13 C.A.2d 
585. 

Mich.—Yager v. Yager, 21 N.W. 2d 
138, 313 Mich. 300—Polish Roman 
Catholic Union of America v. Pa¬ 
len, 5 N.W.2d 463, 302 Mich. 557. 
Nev.—State v. Fouquette, 221 P.2d 
404, 67 Nev. 505, certiorari denied 
Fouquette v. State, 71 S.Ct. 799, 
341 U.S. 932, 95 L.Ed. 1361, certio¬ 
rari denied 72 S.Ct. 369, 342 U.S. 
928, 96 L.Ed. 691—Skidmore v. 

State, 92 P.2d 979, 59 Nev. 320. 
Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 444 note 31. 

88. U.S.—’Van Wie v. U. S., D.C. 
Iowa, 77 F.Supp. 22. 

Ark.—Cooper v. State, 223 S.W.2d 
507, 215 Ark. 732—Hall v. State, 189 
S.W.2d 917, 209 Ark. 180. 

Idaho.—Gardner v. Hobbs, 206 P. 
2d 539, 69 Idaho 288, 14 A.L.R.2d 
478. 

La.—Shepard v. Whitney Nat. Bank 
of New Orleans, App., 177 So. 825. 
Minn.—Leif son v. Henning, 298 N. 

W. 41, 210 Minn. 311. 

Mo.—Burgdorf v. Keeven, 174 S.W. 

2d 816, 351 Mo. 1003. 

N.Y.—People v. Eckert, 149 N.Y.2d 
644, 1 A.D.2d 903. 

People v. Barnes, 98 N.Y.S.2d 
481, 197 Misc. 477—Westphal v. 

State, 79 N.Y.S.2d 634, 191 Misc. 

688 . 

In re Schermerhom, 98 N.Y.S.2d 
361, reversed on other grounds 98 
N.Y.S.2d 367, 277 App.Div. 845, 

affirmed 98 N.E.2d 475, 302 N.Y. 660 
—Bolts v. Union Central Life Ins. 
Co., 20 N.Y.S.2d 675. 

Ohio.—Meier v. Peirano, 62 N.E.2d 
920, 76 Ohio App. 9—McMillen v. 
Industrial Commission of Ohio, 
App., 37 N.E.2d 632. 

Okl.—Wood v. State, 116 P.2d 734, 
72 Okl.Cr. 347. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 444 note 31. 

Statute extending privilege to in¬ 
formation resulting from examina¬ 
tion although no treatment is con¬ 
templated or given see supra sub¬ 
section b (1) of this section. 
Ailment bringing about relation 

(1) A statute precluding a physi¬ 
cian from testifying concerning a 
communication made to him by his 
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patient “in that relation” has been 
held to relate only to communications 
which have a relationship to an ex¬ 
amination, diagnosis, or treatment of 
the particular malady or maladies 
which brought about the relationship. 
Ohio.—Meier v. Peirano, 62 N.E.24 
920, 76 Ohio App. 9. 

(2) A physician who has examin¬ 
ed, diagnosed, and treated a patient 
for bodily ailments may give his 
opinion as to his patient’s mental 
condition. 

Ohio.—Carson v. Beatley, 82 N.E.2d 
745, 86 Ohio App. 173—Meier v. 
Peirano, 62 N.E.2d 920, 76 Ohio 
App. 9—Heiselmann v. Franks, 194 
N.E. 604, 48 Ohio App. 536. 

(3) This is true even though such 
opinion is in part founded on his ob¬ 
servations of the patient while in 
professional attendance on him. 

Ohio.—Meier v. Peirano, 62 N.E.2d 

920, 76 Ohio App. 9. 

Germane to diagnosis and treatment 
Physician’s statutory privilege per¬ 
tains solely to matters germane to 
physician’s diagnosis and treatment 
of patient. 

Kan.—Smith’s Estate v. Davis, 212 P. 
2d 322, 168 Kan. 210—State v. 

Aguirre, 206 P.2d 118, 167 Kan. 
266—State v. Townsend, 73 P.2d 
1124, 146 Kan. 982. 

All information necessary to treat 

(1) All information necessary to 
treat the patient, whether acquired 
from examination, observation, or 
statements made by the patient is 
within the privilege. 

N.Y.—In re Cleveland’s Will, 78 N. 
Y.S.2d 897, 273 App.Div. 623. ' 

(2) Mode of acquiring information 
generally see infra § 300. 

Evidence not privileged 

Defendant's statement to his physi¬ 
cian that he was driver of automobile 
in which decedent was a passenger 
was not a “privileged communica¬ 
tion” inadmissible under statute in 
action against driver and owner of 
automobile for negligent operation 
thereof. 

N.Y.—Munson v. Model Taxi Corp., 78 
N.Y.S.2d 629, 273 App.Div. 1039, 
appeal denied 85 N.Y.S.2d 323, 274 
App.Div. 1016. 

(2) In action under Iowa law to 
recover for death of motorist as 
result of intersectional collision, de¬ 
cedent’s statement to physician while 
being treated that he did not see 
vehicle which struck him was not a 
“privileged communication.” 

U.S.—'Van Wie v. U. S., D.C.Iowa, 

77 F.Supp. 22. 

(3) Testimony of physician in mur¬ 
der prosecution as to statements 
made by accused while being taken 
to hospital, after shooting her hus- 
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necessary incident thereof. 89 However, there is 
authority holding that all statements made by a 
patient to his physician while attending him in that 
capacity for the purpose of determining his condition 
are privileged. 90 

According to some authority, where the neces¬ 
sary treatment of an injury is clear to a physician, 
regardless of how it was received, there is no privi¬ 
lege as to statements of the injured person to an 
attending physician of the circumstances attending 
or leading up to the injury. 91 So, also, a physician 
who is called to treat a pregnant woman may testify 
as to her statements as to the paternity of her 
child. 92 

Determination of necessity . The word “neces¬ 
sary” in a statute relating to the privilege should be 
liberally construed. 98 Although great latitude will 
be given to a physician in determining what facts 
should be disclosed as unnecessary to treatment, 94 
in the last analysis it becomes a judicial question 
whether such disclosures were necessary and prop¬ 
er. 95 

(3) Necessity for Actual Treatment 

It is not necessary that the physician should actually 
treat the patient, but if he makes an examination, the 
patient believing that it is made with a view to proper 
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treatment, the physician cannot disclose information so 
acquired. 

It is not necessary that the physician should ac¬ 
tually treat the patient. 96 While, as a general rule, 
the privilege may not be invoked where a physician 
merely examines a person and no advice or treat¬ 
ment is contemplated or given, as discussed supra 
subsection b (1) of this section, if he makes an ex¬ 
amination of the patient, with his knowledge and 
consent, the patient believing that the examination 
is made with a view to his proper treatment, the 
physician cannot disclose information so acquired, 97 
and a fortiori the rule against disclosure applies to 
a physician in charge of a hospital, who examines 
a patient in such hospital, although the actual treat¬ 
ment is by his assistants or associates under his 
general supervision. 98 So, also, if an examination 
is made with a view to treatment if necessary, the 
privilege is not lost because no treatment is found 
to be needed, 99 or the patient’s condition as disclosed 
to the physician is not subject to treatment. 1 

c. Fact of Employment, Treatment, and the 
Like 

A physician is free to testify as to the fact of his 
employment, and treatment of, a certain patient, the place 
and duration of the treatment, and similar facts. 

A physician is free to testify as to the fact of his 


band and self, was properly admitted, 
where questions of physician and an¬ 
swers of patient had no connection 
with condition or treatment of ac¬ 
cused. 

Iowa.—State v. Johnston, 267 N.W. 

698, 221 Iowa 933. 

(4) In prosecution wherein defend¬ 
ant was charged with assault on his 
ex-wife with intent to kill, testimony 
of physician who treated victim con¬ 
cerning location of bullet wounds on 
victim’s body was not inadmissible 
as a “privileged communication,” not¬ 
withstanding victim had remarried 
defendant and had specifically re¬ 
quested physician not to testify. 

Ark.—Wimberley v. State, 228 S.W. 2d 

991, 217 Ark. 130. 

(5) Testimony of physician, who 
was on emergency call at hospital 
when one accused of murder was 
brought to emergency room therein 
for treatment of bullet wound after 
homicide, that witness smelled liquor 
on accused's breath and his vomit, 
was not incompetent as privileged. 
Kan.—State v. Aguirre, 206 P.2d 118, 

167 Kan. 266. 

(6) Where an alcohol test of de¬ 
fendant automobile driver’s blood 
requested of physician by a public 
officer when defendant was taken to 
a hospital in an unconscious condi¬ 


tion after an accident, was not nec¬ 
essary to enable physician to treat 
defendant, testimony of the physician 
and the laboratory technician as to 
what analysis of defendant’s blood 
showed, was not inadmissible as a 
privileged communication. 

Colo.—Hanlon v. Woodhouse, 160 P. 
2d 998, 113 Colo. 504. 

(7) Other evidence. 

Kan.—State v. Townsend, 73 P.2d 
1124, 146 Kan. 982. 

Miss.—Maddox v. State, 163 So. 449, 
173 Miss. 799. 

N.T.—Westphal v. State, 79 N.Y.S. 

2d 634, 191 Misc. 688. 

70 C.J. p 444 note 31 [a]-[g]. 

89. N.Y.—In re Schermerhom, 98 N. 
Y.S.2d 361, reversed on other 
grounds 98 N.Y.S.2d 367, 277 App. 
Div. 845, affirmed 98 N.E.2d 475, 
302 N.Y. 660. 

90. Ind.—Pennsylvania Co. v. Mari¬ 
on, 23 N.E. 973, 123 Ind. 415, 18 
Am.S.R. 330, 7 L.R.A. 687. 

70 C.J. p 445 note 32. 

91. N.Y.—Green v. Metropolitan St. 
R. Co., 63 N.E. 958, 171 N.Y. 201, 
89 Am.S.R. 807. 

70 C.J. p 445 note 33. 

92. Mich.—People v. Cole, 71 N.W. 
455, 113 Mich. 83. 

835 


N.T.—People v. Abrahams, 88 N.T.S. 
924, 96 App.Div. 27. 

93. Mich.—Perry v. Hannagan, 241 
N.W. 232, 257 Mich. 120, 79 A.L.R. 
1127. 

94. Neb.—Koskovich v. Rodestock, 
185 N.W. 343, 107 Neb. 116. 

95. Neb.—Koskovich v. Rodestock, 
supra. 

96. Mich.—Bassil v. Pord Motor Co., 
270 N.W. 258, 278 Mich. 173, 107 
A.L.R. 1491. 

70 C.J. p 445 note 38. 

97. Mo.—Beave v. St. Louis Transit 
Co., Ill S.W. 52, 212 Mo. 331- 
Smart v. Kansas City, 105 S.W. 
709, 208 Mo. 162, 123 Am.S.R. 415, 
14 L.R.A.,N.S., 565, 13 Ann.Cas. 932. 

9a Mo.—Beave v. St. Louis Transit 
Co., Ill S.W. 52, 212 Mo. 331- 
Smart v. Kansas City, 105 S.W. 
709, 208 Mo. 162, 123 Am.S.R. 415, 
14 L.R.A.,N.S., 565 and note, 13 
Ann.Cas. 932. 

99. N.Y.—Grattan v. Metropolitan L. 
Ins. Co., 24 Hun 43. 

Utah.—Munz v. Salt Lake City R. Co., 
70 P. 852, 25 Utah 220. 

1. Mich.—Bassil v. Pord Motor Co., 
270 N.W. 258, 278 Mich. 173, 107 
A.L.R. 1491. 
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employment 2 or being consulted by, 8 attendance on, 4 
and treatment of, 6 a certain patient, the fact that 
the patient was ill, 6 the place 7 and duration of the 
treatment, 8 the number and dates of his visits, 9 and 
similar facts. 10 However, it has been held that a 
physician was incompetent to testify that deceased 
had been a patient in a tuberculosis hospital, 11 or 
that he was a specialist in the disease of which de¬ 
ceased died and that he had treated deceased. 12 In 
a criminal trial in which the physician is the defend¬ 
ant, it has been held that the privilege does not 
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extend to the fact of the time of his last treating 
a patient in a certain hospital and his ailment, as 
long as the identity of the patient is not disclosed. 1 * 

d. Advice or Treatment by Physician 

A physician cannot disclose the advice which he gave 
to his patient, or the particulars as to the treatment ad¬ 
ministered, or the operation performed. 

A physician cannot disclose the advice which he 
gave to his patient, 14 or the particulars as to the 
treatment administered, or the operation per¬ 
formed; 15 nor can he even disclose whether he ad- 


2. N.T.—Lorde v. Guardian Life Ins. 
Co. of America, 300 N.Y.S. 721, 252 
App.Div. 646. 

Ohio.—Willig v. Prudential Ins. Co. 
of America, 49 N.E.2d 421, 71 Ohio 
App. 255. 

Fa.—Sweeney v. Green, 176 A. 849, 

116 Pa.Super. 190. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 446 note 44. 

Names, addresses, and telephone 
numbers of patients are not included 
within the privilege. 

Colo.—Wolf v. People, 187 P.2d 926, 

117 Colo. 279, affirmed 69 S.Ct 1359, 
338 U.S. 25, 93 L.Ed. 1782. 

D.C.—Kaplan v. Manhattan Life Ins. 
Co. of New York, 109 F.2d 463, 71 
App.D.C. 250. 

3. N.Y.—Entian v. Provident Mut. 
Life Ins. Co. of Philadelphia, 279 
N.Y.S. 580, 155 Misc. 227. 

70 C.J. p 446 note 45. 

4. U.S.—Miller v. Pacific Mut. Life 
Ins. Co., D.C.Mich., 116 F.Supp. 
365. 

D.C.—Eureka-Maryland Assur. Co. v. 
Gray, 121 F.2d 104, 74 App.D.C. 191, 
certiorari denied Gray v. Eureka- 
Maryland Assur. Corp., 62 S.Ct. 
114, 314 U.S. 613, 86 L.Ed. 494. 
Iowa.—Cross v. Equitable Life As¬ 
sur. Soc. of U. S„ 293 N.W. 464, 
228 Iowa 800. 

Mich.—Polish Homan Catholic Union 
of America v. Palen, 5 N.W. 2d 463, 
302 Mich. 557. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 446 note 46. 

5. D.C.—Eureka-Maryland Assur. Co. 
v. Gray, 121 F.2d 104, 74 App.D.C. 
191, certiorari denied Gray v. Eure¬ 
ka-Maryland Assur. Corp., 62 S.Ct. 
114, 314 U.S. 613, 86 L.Ed. 494. 

Iowa.—Cross v. Equitable Life Assur. 
Soc. of U. S„ 293 N.W. 464, 228 
Iowa 800. 

Mich.—Polish Homan Catholic Union 
of America v. Palen, 5 N.W.2d 463, 
302 Mich. 557. 

N.J.—Lindner v. First Nat. Bank & 
Trust Co. of Montclair, 76 A.2d 49, 
9 N.J.Super. 569. 

N.Y.—McGrath v. State, 104 N.Y.S. 
2d 882, 200 Misc. 165—Westphal v. 


State, 79 N.Y.S.2d 634, 191 Misc. 
688—Entian v. Provident Mut. Life 
Ins. Co. of Philadelphia, 279 N.Y. 
S. 580, 155 Misc. 227 —Palmer v, 
John Hancock Mut. Life Ins. Co, 
of Boston, Mass., 270 N.Y.S. 10, 
150 Misc. 669. 

Ohio.—Willig v. Prudential Ins. Co. 
of America, 49 N.E.2d 421, 71 Ohio 
App. 255. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 446 note 47. 

Denial of treatment 

Where defendant, charged with as¬ 
sault and battery with intent to kill, 
testified that she acted in self-de¬ 
fense, having been assaulted by an¬ 
other who beat defendant over head, 
inflicting wounds treated by physi¬ 
cian, physician’s testimony that he 
had not treated a wound on defend¬ 
ant’s head held admissible. 

Miss.—Sproles v. State, 170 So. 293, 
176 Miss. 810. 

6. N.Y.—Lande v. Travelers’ Ins. 
Co., 271 N.Y.S. 551, 241 App.Div. 96, 
affirmed 193 N.E. 430, 265 N.Y. 655. 

Rossetti v. Metropolitan Life Ins. 
Co., 10 N.Y.S.2d 437. 

70 C.J. p 446 note 48. 

If the fact of the patient’s sickness 
is plain to the observation of anyone 
without expert or professional knowl¬ 
edge, the information is not privileg¬ 
ed, but if it is not thus apparent, a 
question directed to a physician as 
to whether his patient was sick or 
well at the time of consultation is 
objectionable as seeking privileged 
information, it being clear that the 
question was intended to elicit the 
physician’s professional opinion of 
the condition of the patient after con¬ 
sultation and examination. 

N.Y.—Lande v. Travelers* Ins. Co., 
271 N.Y.S. 551, 241 App.Div. 96, 
affirmed 193 N.E. 430, 265 N.Y. 655. 

7. N.Y.—Lorde v. Guardian Life Ins. 
Co. of America, 300 N.Y.S. 721, 252 
App.Div. 646. 

Ohio.—Willig v. Prudential Ins. Co. 
of America, 49 N.E.2d 421, 71 Ohio 
App. 255. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 446 note 49. 
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8- N.Y.—Becker v. Metropolitan L. 
Ins. Co., 90 N.Y.S. 1007, 99 App. 
Div. 5—Deutschmann v. Third Ave. 
R. Co., 84 N.Y.S. 887, 87 App.Div. 
503, 14 N.Y.Ann.Cas. 106. 

Dates of entry into, and discharge 
from, hospital are admissible. 

N.Y.—Lorde v. Guardian Life Ins. 
Co. of America, 300 N.Y.S. 721, 
252 App.Div. 646. 

McGrath v. State, 104 N.Y.S.2d 
882, 200 Misc. 165—Westphal v. 
State, 79 N.Y.S.2d 634, 191 Misc. 
688—Palmer v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 270 
N.Y.S. 10, 150 Misc. 669. 

9. U.S.—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. C., C.A.Mich, 
196 F.2d 968. 

Miller v. Pacific Mut. Life Ins. 
Co., D.C.Mich., 116 F.Supp. 365. 

D.C.—Eureka-Maryland Assur. Co. v. 
Gray, 121 F.2d 104, 74 App.D.C. 191, 
certiorari denied Gray v. Eureka- 
Maryland Assur. Corp-, 62 S.Ct 114, 
314 U.S. 613, 86 L.Ed. 494. 

Iowa.—Cross v. Equitable Life Assur. 
Soc. of U. S., 293 N.W. 464, 228 
Iowa 800. 

Mich.—Polish Roman Catholic Union 
of America v. Palen, 5 N.W.2d 463, 
302 Mich. 557. 

Neb.—Leeds v. Prudential Ins. Co. of 
America, 258 N.W. 672, 128 Neb. 
395, 96 A.L.R. 1414. 

Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 446 note 51. 

10. Utah.—Eklund v. Metropolitan 
Life Ins. Co., supra. 

11. Mo.—Cradick v. John Hancock 
Mut Life Ins. Co. of Boston, Mass., 
App., 256 S.W. 501, certiorari 
quashed 267 SW. 832, 306 Mo. 197. 

12. N.Y.—McCormick v. United L, 
etc., Ins. Assoc., 29 N.Y.S. 364, 79 
Hun 340. 

70 C.J. p 446 note 53. 

13. Wash.—State v. Stapp, 118 P. 
337, 65 Wash. 438. 

14. Minn.—Marfla v. Great Northern 
Ry. Co., 145 N.W. 385, 124 Minn. 
465. 

70 C.J. p 448 note 61. 

15. Neb.—Bryant v. Modern Wood¬ 
men of America, 125 N.W. 62V 86 
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vised the patient of the nature of his ailment. 16 
However, a recommendation that X-ray pictures 
be taken has been held not privileged. 17 

e. Antopsical Examination or Examination of 
Parts Removed 

Although there is authority to the contrary, it has 
been held that information acquired by a physician by 
reason of an autopsy held on the body of a former patient 
is privileged, the privilege does not apply where the 
deceased was not a former patient of the physician per¬ 
forming the autopsy, unless the physician was employed 
by the hospital where the deceased had been a patient. 

Under some statutes, it has been held that any 
information acquired by a physician by reason of 
an autopsy held on the body of a former patient is 
privileged. 18 However, it has also been held that 
information acquired by a physician as the result 
of an autopsy on a deceased patient is not within the 
privilege, 19 although the physician, in disclosing the 
facts obtained through the autopsy, must not be 
permitted either directly or indirectly to disclose 
facts which came to him when the professional 
relation existed. 20 

If the information was acquired by an autopsy on 
the body of a person who was not prior to his death 
a patient of the physician performing the autopsy, 
the information acquired by the physician is not 
privileged. 21 However, although there is authority 
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to the contrary, 22 the privilege has been held to ap¬ 
ply to any information obtained by a physician em¬ 
ployed to make autopsies by a hospital where de¬ 
ceased had been a patient, although the physician 
doing the autopsy did not personally treat or pre¬ 
scribe for deceased. 23 Information obtained by a 
physician from inspecting the parts removed from 
a patient in an operation, received a considerable 
time thereafter, the physician having prescribed for 
the patient, is subject to the privilege. 24 

f. Testimony as Expert 

The fact that a physician has treated a person profes¬ 
sionally does not disqualify him to give expert testimony 
based on hypothetical questions, or on facts not depend¬ 
ing on the previous relation, provided he can disregard 
what he learned and observed while attending the patient. 

The fact that a physician has treated a person 
professionally does not disqualify him to give expert 
testimony based on hypothetical questions, 25 or on 
facts not depending on the previous relation of 
physician and patient, 26 as, for example, facts ob¬ 
served at the trial, 27 provided he can disregard 
what he learned and observed while attending the 
patient 28 and his own opinions formed therefrom. 29 
In a personal injury action it is improper for a 
physician who treated plaintiff for his injuries to 
accept employment by defendant to give expert 
testimony as to plaintiff’s injuries. 30 


Neb. 372, 27 L.R.A,N.S. f 326 and 
note, 21 Ann.Cas. 365. 

70 G.J. p 448 note 62. 

16. Iowa.—Nelson v. Nederland L. 
Ins. Co., 81 N.W. 807, 110 Iowa 600. 

Neb.—Bryant v. Modern Woodmen of 
America, 125 N.W. 621, 86 Neb. 
372, 27 Lr.R.A.,N.S., 326, 21 Ann. 
Cas. 365. 

17. N.Y.—Entian v. Provident Mut 
Life Ins. Co. of Philadelphia, 279 
N.Y.S. 580, 155 Misc. 227. 

18. Ind.—Mathews v. Rex Health & 
Accident Ins. Co., 157 N.E. 467, 86 
Ind. App. 335. 

Mich.—Thomas v. Byron Tp., 134 N. 
W. 1021, 168 Mich. 593, 38 L.R.A, 
N.S., 1186, Ann.Cas.l913C 686. 

19. U.S.—Travelers’ Ins. Co. of Hart¬ 
ford, Conn. v. Bergeron, C.C.A.Iowa, 
25 F.2d 680, certiorari denied 49 S. 
Ct 33, 278 U.S. 638, 73 L.Ed. 553. 

70 C.J. p 448 note 66. 

90. Idaho.—Sprouse v. Magee, 269 P. 

993, 46 Idaho 622. 

70 C.J. p 448 note 66. 

21 . D.C.—Eureka-Maryland Assur. 

Co. v. Gray, 121 F.2d 104, 74 App. 
D.C. 191, certiorari denied Gray v. 
Eureka-Maryland Assur. Corp., 62 
S.Ct 114, 314 U.S. 613, 86 L.Ed. 494. 
Iowa-—Cross v. Equitable Life Assur. 
Soc. of U. S., 293 N.W. 464, 228 
Iowa 800. 


Mo.—Key v. Cosmopolitan Life, 
Health & Acc. Ins. Co., App., 102 
S.W.2d 797. 

70 C.J. p 448 note 67. 

22. Mo.—Key v. Cosmopolitan Life, 
Health & Acc. Ins. Co., supra. 

23. Ind.—Mathews v. Rex Health & 
Accident Ins. Co., 157 N.E. 467, 86 
Ind.App. 335. 

70 C.J. p 448 note 65. 

24. Idaho.—Jones v. City of Cald¬ 
well, 130 P. 995, 23 Idaho 467. 

Mo.—Smart v. Kansas City, 91 Mo. 
App. 586. 

25. U.S.—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. S. f C.A. 
Mich., 196 F.2d 968. 

Ind.—Hauch v. Fritch, 189 N.E. 639, 
99 Ind.App. 65. 

Ohio.—Strizak v. Industrial Commis¬ 
sion, 112 N.E.2d 537, 159 Ohio St. 
475. 

70 C.J. p 449 note 69. 

28. Ark.—Hall v. State, 189 S.W.2d 
917, 209 Ark. 180. 

Ind.—Conner v. First Nat Bank in 
Wabash, 76 N.E.2d 262, 118 Ind. 
APP- 173, rehearing denied 77 N.E. 
2d 598, 118 Ind.App. 173. 

Miss.—Motley v. State, 165 So. 296, 
174 Miss. 568. 


Physician, who has not treated pa¬ 
tient for mental disease may give his 
opinion as to mental condition of pa¬ 
tient based on observations of him 
during acquaintance with him as pa¬ 
tient, and by observing him in court. 
Ark.—Burris v. State, 273 S.W. 19, 
168 Ark. 1145. 

27. Ark.—Triangle Lumber Co. v. 
Acree, 166 S.W. 958, 112 Ark. 534, 
Ann.Cas.l916B 773. 

28. Ohio.—Strizak v. Industrial Com¬ 
mission, 112 N.E.2d 537, 159 Ohio 
St 475. 

The attending physician cannot 
give expert testimony based on what 
he learned while attending the pa¬ 
tient 

D.C.—U. S. v. Witbeck, 113 F.2d 185, 
72 App.D.C. 231. 

N.Y.—People v. Murphy, 4 N.E. 326, 
101 N.Y. 126, 54 Am.R. 661, 4 N.Y. 
Cr. 95, 3 How.Pr.,N.S., 469. 

Wis.—In re Wright's Will, 62 N.W.2d 
409, 266 Wis. 89. 

29. Ariz.—Butler v. Rule, 242 P. 436, 
29 Ariz. 405. 

Ohio.—Strizak v. Industrial Commis¬ 
sion, 112 N.E.2d 537, 159 Ohio St. 
475. 

30. N.Y.—Bauch v. Schultz, 180 N-Y. 
S. 188, 109 Misc. 548. 
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§ 296. - Confidential Nature 

Generally speaking, the privilege extends only to 
matters which are in their nature confidential, but under 
some statutes the privilege is not so limited. 

Generally speaking, the privilege extends only 
to matters which are in their nature confidential, 
and does not prevent a physician from testifying as 
to matters, the disclosure of which involves no 
breach of professional confidence. 31 However, un¬ 
der some statutes, the privilege extends not only to 
information of a confidential nature, but to all in¬ 
formation obtained from a patient while attending 
the patient in a professional capacity and which 
is essential for the physician to act, 32 although 
after the death of the patient the privilege may be 
limited to facts tending to disgrace the memory of 
the patient, as discussed supra § 295 a, or confiden¬ 
tial communications. 33 

How to define confidential communications, and 
separate them from information acquired in attend¬ 
ing a deceased patient as required under the statute 
mentioned presents a difficult problem. 34 It has 
been said that the only practical way is to draw a 
distinction between oral or written communications 
of a confidential nature made by a decedent to his 
physician, and information the latter acquired other¬ 
wise in the course of treatment, 35 and it has been 
decided that a communication to a doctor is “con¬ 
fidential” when it is acquired by the doctor as a re¬ 
sult of confidence reposed in him as such by the 
patient. 36 Apart from the statute mentioned, the 
term “communication” within the meaning of a 
statute prohibiting a physician from disclosing any 


“confidential communication” has been held to mea: 
the same as the term “information,” 3 7 and includes 
not only verbal communication of a patient to ; 
physician, but also knowledge and information ; 
physician gains by observation and personal exam 
ination of the patient in the discharge of his du 
ties. 38 

§ 297. - Communication in Furtherano 

of Criminal Purpose 

Professional communications are not privileged 3 
made in furtherance of a criminal purpose; but wher 
the purpose may be lawful or not depending on clrcum 
stances, the communication will be presumed to be fo 
a lawful purpose. 

Professional communications are not privileged! 
made in furtherance of a criminal purpose; 39 k 
this exception will not be extended to a case when 
the patient was a party to a crime with which a thin 
person is charged, as for example, where the patien 
consents to an abortion. 40 Where the purpose ma] 
be lawful or otherwise according to the surrounding 
circumstances, it must be presumed, in the absenci 
of any showing to the contrary, that the communica 
tion was for a lawful purpose, and therefore privi 
leged. 41 

§ 298. - Condition or Ailments of Patieni 

As a general rule, a physician may not testify as to 
the physical or mental condition of his patient, or as ft 
his knowledge of the patient's injuries, or the cause of fib 
death. 

Subject to the limitations discussed supra §§ 293- 
297, a physician may not testify as to the physical 41 


31. U.S.—Stiles v. Clifton Springs 

Sanitarium Co., D.C.N.Y., 74 F. 

Supp. 907. 

D.C.—Catoe v. U. S., 131 F.2d 16, 76 
U.S.App.D.C. 292. 

Iowa.—State v. Johnston, 267 N.W. 
698, 221 Iowa 933. 

Wis.—Kirkpatrick v. Milks, 44 N.W. 

2d 574, 257 Wis. 549. 

70 C.J. p 443 note 24. 

Report to opposing counsel 

Testimony as to insured’s condition 
by physician examining him for in¬ 
surer with insured’s attorney’s con¬ 
sent, given on condition that he be 
furnished copy of physician’s report 
to insurer's counsel, held admissible 
in action for total disability benefits 
as against objection that report was 
confidential. 

Ark.—Sovereign Camp, W. O. W., v. 
Cole, 90 S.W.2d 769, 192 Ark. 268. 

32. N.Y.—McGrath v. State, 104 N. 
Y.S.2d 882, 200 Misc. 165—Westphal 
v. State, 79 N.Y.S.2d 634, 191 Misc. 
688 . 

Matters to which privilege extends 
generally see supra § 295. 


33. N.Y.—In re Coddington’s Will, 
120 N.E.2d 777, 307 N.Y. 181. 

Eder v. Cashin, 120 N.Y.S.2d 165, 
281 App.Div. 456. 

In re Ames’ Estate, 139 N.Y.S. 
327, 207 Misc. 746, affirmed In re 
Ames’ Will, 146 N.Y.S.2d 662, 286 
App.Div. 1010. 

Bolts v. Union Central Life Ins. 
Co., 20 N.Y.S.2d 675. 

34. N.Y.—Eder v. Cashin, 120 N.Y.S. 
2d 165, 281 App.Div. 456. 

35. N.Y.—Eder v. Cashin, supra. 

36. N.Y.—In re Coddington’s Will, 
120 N.E.2d 777, 307 N.Y. 181. 

37. Iowa.—Howard v. Porter, 35 N. 
W.2d 837, 240 Iowa 153. 

38. Iowa.—Howard v. Porter, supra. 

39. Ohio.—State v. Karcher, 98 N.E. 
2d 308, 155 Ohio St. 253. 

70 C.J. p 445 note 42. 

40. Ohio.—State v. Karcher, supra. 
Statement as to consent 

In abortion prosecution, trial court 
committed prejudicial error in ad¬ 
mitting testimony of attending phy¬ 
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sician to effect that abortion victin 
had stated that abortion had beei 
committed with her consent, in ab 
sence of any evidence that statement 
had been made as a dying declaratlor 
by abortion victim. 

Ohio.—State v. Karcher, supra. 

41. Iowa.—Guptill v. Verback, 12 N 
W. 125, 58 Iowa 98. 

70 C.J. p 446 note 43. 

42. Cal.—Costa v. Regents of Ubi- 
versity of Cal., 254 P.2d 85, 116 C. 
A.2d 445. 

Colo.—Gerick v. Brock, 210 P.2d 214 
120 Colo. 394. 

Iowa.—Donovan v. Donovan, 300 N. 

W. 656, 231 Iowa 14. 

Mich.—Bassil v. Ford Motor Co., 270 
N.W. 258, 278 Mich. 173, 107 ALB- 
1491. 

N.Y.—In re Coddington’s Will, 1 20 N. 
E.2d 777, 307 N.Y. 181. 

Epstein v. Metropolitan Life 
Co., 294 N.Y.S. 919, 250 App-Di* 
854. 

Ohio.—DiNuzzo v. Metropolitan Llie 
Ins. Co., 6 Ohio Supp: 28. 
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or mental condition 43 of his patient, or as to his 
knowledge of the patient's injuries; 44 nor can he 
disclose the nature of the ailments with which the 
patient was afflicted, 45 and for which the physician 
treated him, 45 or the cause of the death of the 
patient. 47 

§ 299. Communications in Presence or Hear¬ 
ing of Third Persons 

Where a conversation between a physician and pa¬ 
tient takes place in the presence and hearing of a third 
person, such third person may ordinarily testify as to 
what was said, and according to some authorities, but not 
others, the physician may likewise testify, but the privi¬ 
lege obtains where the third person is present in aid of 
the patient, or as agent of the physician. 

Where a conversation between a physician and 
patient takes place in the presence and hearing of 
a third person it has been held that such third per- 
son may testify as to what was said, 48 unless the 
third person is the physician's assistant 49 or is 
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present for the purpose of transmitting the informa¬ 
tion to the physician. 50 

In some jurisdictions it is held that, where all the 
information the physician obtained from his patient 
was obtained in the presence and hearing of third 
persons, such communications are not confidential 
and therefore the physician may be called on to 
testify with respect thereto, 51 although in other 
jurisdictions it is held that privacy is not necessary 
to the privilege, and that the physician may not tes¬ 
tify over the objection of the patient, although the 
communications were made in the presence of third 
persons. 52 However this may be, the privilege ob¬ 
tains where the third person is present in aid of 
the patient, 53 or sustains an intimate family rela¬ 
tion with the patient, 54 or is present under such cir¬ 
cumstances as to give the patient the right to be¬ 
lieve that his presence is necessary as an agent of 
the physician. 55 A physician may testify as to 


Okl.—Massachusetts Bonding: & Ins. 
Co. v. Jones, 94 P.2d 885, 185 Okl. 
551. 

Wash.—Brammer v. Lappenbusch, 30 
P.2d 947, 176 Wash. 625. 

70 C.J. p 446 note 55. 

43. Colo.—Gerick v. Brock, 210 P.2d 
214, 120 Colo. 394. 

D.C.—Taylor v. U. S. f 222 F.2d 398, 
95 U.S.App.D.C. 373. 

Kan.—Linscott v. Hughbanks, 37 P.2d 
26, 140 Kan. 353. 

N.Y.—In re Coddington’s Will, 120 
N.E.2d 777, 307 N.Y. 181. 

Eder v. Cashin, 120 N.Y.S.2d 165, 
281 App.Div. 456. 

Wis.—In re Wright's Will, 62 N.W. 

2d 409, 266 Wis. 89. 

70 C.J. p 447 note 56. 

44 . D.C.—Prudential Ins. Co. v. Lear, 
31 App.D.C. 184. 

Idaho.—Nelson v. Johnson, 243 P. 
647, 41 Idaho 697. 

45 . D.C.—Metropolitan Life Ins. Co. 
v. Adams, Mun.App., 37 A.2d 345. 

Iowa.—Cowan v. Allamakee County 
Benevolent Soc., 8 N.W.2d 433, 232 
Iowa 1387—Noble v. United Ben. 
Life Ins. Co., 297 N.W. 881, 230 
Iowa 471. 

Neb.—O'Donnell v. O’Donnell, 7 N.W. 

2d 647, 142 Neb. 706. 

N.Y.—Lorde v. Guardian Life Ins. 
Co. of America, 300 N.Y.S. 721, 252 
App.Div. 646—Epstein v. Metropoli¬ 
tan Life Ins. Co., 294 N.Y.S. 919, 
250 App.Div. 854. 

Ohio.—Russell v. Penn Mut. Life Ins. 
Co., 41 N.E.2d 251, 70 Ohio App. 
113. 

DiNuzzo v. Metropolitan Life Ins. 
Co., 6 Ohio Supp. 28—Malone v. In¬ 
dustrial Commission, 5 Ohio Supp. 
77, appeal dismissed 36 N.E.2d 52, 
66 Ohio App. 505. 


Wash.—McUne v. Fuqua, 253 P.2d 
632, 42 Wash.2d 65, opinion adher¬ 
ed to 257 P.2d 636. 

70 C.J. p 447 note 58. 

46. D.C.—Metropolitan Life Ins. Co. 
v. Adams, Mun.App., 37 A.2d 345. 

Neb.—O'Donnell v. O’Donnell, 7 N.W. 

2d 647, 142 Neb. 706. 

Wash.—McUne v. Fuqua, 253 P.2d 
632, 42 Wash.2d 65, opinion adhered 
to 257 P.2d 636, 42 Wash.2d 65. 

70 C.J. p 447 note 59. 

47. Iowa.—Cowan v. Allamakee 
County Benevolent Soc., 8 N.W.2d 
433, 232 Iowa 1387—Noble v. Unit¬ 
ed Ben. Life Ins. Co., 297 N.W. 881, 
230 Iowa 471. 

N.Y.—Poses v. Travelers Ins. Co., 
Hartford, Conn., 281 N.Y.S. 126, 245 
App.Div. 304. 

70 C.J. p 447 note 60. 

48. Colo.—Corpus Juris quoted in 
Iwerks v. People, 120 P.2d 961, 963, 
108 Colo. 556. 

Ind.—General Acc., Fire & Life As- 
sur. Co., Limited, of Scotland, v. 
Tibbs, 2 N.E.2d 229, 102 Ind.App. 
262. 

N.J,—Lindner v. First Nat. Bank & 
Trust Co. of Montclair, 76 A.2d 49, 
9 N.J.Super. 569. 

Ohio.—Ryan v. Industrial Commis¬ 
sion of Ohio, App., 72 N.E.2d 907. 
Pa.—Gilham v. Gilham, 110 A.2d 915, 
177 Pa.Super. 328. 

70 C.J. p 449 note 73. 

Third party, wholly disconnected 
with the physician and patient, may 
not invoke privilege. 

Okl.—Jasper v. State, Cr., 269 P.2d 
375. 

49. Okl.—Jasper v. State, supra. 

Wife assisting 

Statute, making communications by 
patient to physician or surgeon and 
knowledge obtained by him from ex¬ 
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amination incompetent, applies to 
physician’s wife who is his assist¬ 
ant in his office and hears communi¬ 
cations or sees the examination. 
Okl.—Williams v. State, 86 P.2d 1015, 
65 Okl.Cr. 336. 

50. Ind.—General Acc., Fire & Life 
Assur. Co., Limited, of Scotland, v. 
Tibbs, 2 N.E.2d 229, 102 Ind.App. 
262. 

51. Ariz.—State v. Thomas, 275 P. 
2d 408, 78 Ariz. 52. 

Cal.—People v. Dutton, 145 P.2d 676, 
62 C.A.2d 862. 

70 C.J. p 449 note 74. 

When third persons are casually 
present, their very presence neutral¬ 
izes the confidential character of the 
interview, and the privilege does not 
attach. 

Ariz.—State v. Thomas, 275 P.2d 408, 
78 Ariz. 52. 

52. Ind.—Indiana Union Traction Co. 
v. Thomas, 88 N.E. 356, 44 Ind.App. 
468. 

70 C.J. p 449 note 76. 

53. Neb.—Culver v. Union Pac. R. 
Co., 199 N.W. 794, 112 Neb. 441. 

70 C.J. p 449 note 75. 

54. Mich.—Bassil v. Ford Motor Co., 
270 N.W. 258, 278 Mich. 173, 107 
A.L.R. 1491. 

Mere presence of wife during phy¬ 
sician’s examination of husband, dur¬ 
ing time that husband and wife were 
living together, with view to ascer¬ 
taining why wife did not become 
pregnant, held not to destroy privi¬ 
lege. 

Mich.—Bassil v. Ford Motor Co., su¬ 
pra. 

55. Cal.—Kramer v. Policy Holders' 
Life Ins. Ass’n, 42 P.2d 665, 5 C. 
A.2d 380. 
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what was said in a conversation between himself, 
his patient, and third person. 56 A physician may 
not disclose to a third person his information re¬ 
ceived from the patient and thereby enable the third 
person to testify. 57 

§ 300. Mode of Acquiring Information 

Although there is authority to the contrary, as a gen¬ 
eral rule, the rule of privilege precludes a physician from 
testifying as to knowledge acquired by him through ob¬ 
servation or examination of his patient, as well as that 
acquired by direct communication, or as to knowledge 
acquired through the intervention of a third party, with 
a view to intelligent treatment. 

Although there is authority to the contrary, 58 as a 
general rule, the rule of privilege precludes a physi¬ 
cian from testifying as to knowledge or information 
acquired by him through observation or examina¬ 
tion of his patient, 59 including all inferences and 
conclusions therefrom, 60 as well as that acquired 
by oral or written communication, 61 or as to knowl¬ 
edge gained through the intervention of a third 
party, with a view to intelligent treatment; 62 and, 
as a physician may acquire information through 
the patient's omission to make any communication 
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as to a particular matter, he cannot testify as to 
such lack of communication. 63 Testimony of a 
physician based on records which are by them¬ 
selves admissible in evidence is not open to objection 
as privileged. 64 Where the physician cannot segre¬ 
gate the knowledge he acquired as a physician from 
that learned otherwise, as from nonprofessional 
contact and association, he cannot testify as to ei¬ 
ther. 65 

§ 301. Actions or Proceedings in Which 
Privilege May Be Claimed 

a. In general 

b. Probate or contest of will 

c. Inquisitions in lunacy 

d. Guardianship proceedings of incompe¬ 

tents 

e. Action by physician for compensation 

f. Actions under Workmen's Compensa¬ 

tion Act 

a. In General 

The rule of privilege applies, although the patient i» 
not a party and is not present to object, and under some 


-56. N.D.—State v. Werner, 112 N.W. 
60, 16 N.D. 83. 

57. D.C.—In re SIppy, Mun.App., 97 
A.2d 455. 

Iowa.—Cowan v. Allamakee County 
Benevolent Soc., 8 N.W.2d 433, 232 
Iowa 1387. 

70 C.J. p 449 note 78. 

Mere disclosure permitted 

A physician had legal right to dis¬ 
close in statement to life insurer in¬ 
formation as to disease from which 
insured suffered, without insured’s 
consent, as statute merely prohibits 
physician from giving testimony in 
court or proceeding wherein he is 
witness under oath as to confidential 
communications to him. 

Iowa.—Noble v. United Ben. Life 
Ins. Co., 297 N.W. 881, 230 Iowa 
471. 

58. Pa.—Massich v. Keystone Coal & 
Coke Co., 10 A.2d 98, 137 Pa.Super. 
541—Soltaniuk v. Metropolitan Life 
Ins. Co., 2 A.2d 501, 133 Pa,Super. 
139. 

That which results from an. exam¬ 
ination only cannot be communica¬ 
tions made to the doctor by the pa¬ 
tient. 

Pa.—In re Phillips' Estate, 145 A. 
437, 295 Pa. 349. 

Massich v. Keystone Coal & Coke 
Co., 10 A.2d 98, 137 Pa.Super. 541. 

Commonwealth v. Townsley, 30 
Pa.Dist. & Co. 209. 

59. D.C.—Sher v. De Haven, 199 P.2d 
777, 91 U.S.App.D.C. 257, certiorari 
denied 73 S.Ct 797, 345 U.S. 936, 97 
L.Ed. 1363. 

Ind.—Northern Indiana Public Serv¬ 


ice Co. v. McClure, 24 N.E.2d 788, 
108 Ind.App. 253. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822. 

Mich.—New York Ins. Co. v. New¬ 
man, 18 N.W.2d 859, 311 Mich. 368. 

N.Y.—Hurd v. Republic Steel Corp., 
87 N.Y.S.2d 64, 275 App.Div. 725, 
reargument denied 91 N.Y.S.2d 763, 
275 App.Div. 1008—In re Cleve¬ 
land’s Will, 78 N.Y.S.2d 897, 273 
App.Div. 623. 

MeG-rath v. State, 104 N.Y.S.2d 
882, 200 Misc. 165—Westphal v. 
State, 79 N.Y.S.2d 634, 191 Misc. 
688 . 

N.C.—Creech v. Sovereign Camp, W. 
O. W., 191 S.E. 840, 211 N.C. 658. 

Ohio.—Baker v. Industrial Commis¬ 
sion of Ohio, 21 N.E.2d 593, 135 
Ohio St. 491. 

McKee v. New Idea, App., 44 N.E. 
2d 697. 

Humble v. John Hancock Life 
Ins. Co. of Boston, Mass., 3 Ohio 
Supp. 373, affirmed John Hancock 
Life Ins. Co. v. Humble, App., 31 
N.E.2d 887, motion denied 32 N.E. 
2d 425. 

Okl.—Clapp v. State, 120 P.2d 381, 
73 Okl.Cr. 261, reheard 124 P.2d 
267, 74 Okl.Cr. 144. 

70 C.J. p 449 note 79. 

Relation of information to profes¬ 
sional duties and knowledge acquire 
ed outside scope of professional 
duties as not privileged see supra 
§ 295 b. 

60. D.C.—Sher v. De Haven, 199 F. 
2d 777, 91 U.S.App.D.C. 257, certio¬ 
rari denied 73 S.Ct. 797, 345 U.S. 
936, 97 L.Ed. 1363. 
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61. U.S.—Munzer v. Swedish Am. 
Line, D.C.N.Y., 35 P.Supp. 493. 

D.C.—Sher v. De Haven, 199 F.2d 777, 
91 U.S.App.D.C. 257, certiorari de¬ 
nied 73 S.Ct. 797, 345 U.S. 936, 97 
L.Ed. 1363. 

N.Y.—In re Cleveland’s Will, 78 N.Y. 

S.2d 897, 273 App.Div. 623. 

N.C.—Creech v. Sovereign Camp, W. 

O. W., 191 S.E. 840, 211 N.C. 658. 
Ohio.—Baker v. Industrial Commis¬ 
sion of Ohio, 21 N.E.2d 593, 136 
Ohio St. 491. 

Humble v. John Hancock Life 
Ins. Co. of Boston, Mass., 3 Ohio 
Supp. 373, affirmed John Hancock 
Life Ins. Co. v. Humble, App., 31 
N.E.2d 887, motion denied 32 NJEL2d 
425. 

70 C.J. p 449 note 79. 

62. Ind.—Myers v. State, 137 N.E. 
547, 192 Ind. 592, 24 A.L.R. 1196. 

63. Mo.—Smart v. Kansas City, 91 
Mo.App. 586. 

70 C.J. p 449 note 81. 

64. Records required to he kept 
Exclusion as privileged, of testi¬ 
mony of physicians of hospital for 
insane as to knowledge of deceased's 
insanity acquired from perusal bl 
hospital records, held error, where 
statute required that records of ex¬ 
aminations of patients be kept 
Miss.—Motley v. State, 165 So. 296, 

174 Miss. 568. 

65. Miss.—Mississippi Power $ 

Light Co. v. Jordan, 143 So. 483, 164 
Miss. 174. _ 

Neb.—Acree v. North, 192 N.W. 947* 
110 Neb. 92. 
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statutes, but not others, extends to criminal as well as 
civil cases, and may apply to nonjudicial proceedings, in¬ 
cluding legislative proceedings. 

The rule of privilege applies, although the patient 
is not a party to the action in which a disclosure is 
sought, 66 and is not present to object. 67 Statutes 
granting the privilege have been held not to apply 
to criminal trials, 68 notwithstanding a statute pro¬ 
viding that the rules determining the competency 
of witnesses in civil actions are applicable to crim¬ 
inal actions, except as otherwise provided in the 
criminal procedure statutes, 69 although, according 
to other authority, the privilege extends as well to 
criminal, as to civil, cases, 70 subject to statutory 
exceptions, 71 as where the prosecution is for caus¬ 
ing the death of the patient, 72 or where accused is 
charged with causing the death of, or inflicting 
injuries on, a human being, and the disclosure is 
required in the interests of public justice. 73 

Proceedings before referee. The privilege has 
been held to apply to disclosures before a referee 
the same as on a trial in court. 74 

Nonjudicial proceedings . The privilege has been 
held to apply not only to judicial proceedings, but 
to any examination of a person as a witness, 75 


including examinations in legislative proceedings or 
investigations. 76 

b. Probate or Contest of Will 

In some jurisdictions, but not others, the rule against 
disclosure by a physician has been held to apply in a will 
contest on the issue of the deceased patient’s testamen¬ 
tary capacity. 

In some jurisdictions the rule against disclosure 
by a physician has been held applicable in a contest 
over the will of a deceased patient on the issue of 
testamentary capacity. 77 A physician is competent 
to testify concerning the mental condition of a testa¬ 
tor whose physician he was, provided the informa¬ 
tion was derived from social or business relations 
and not from professional relations, 78 and, where a 
physician’s knowledge as to the mental condition 
of the testator was derived partly from his relation 
as a physician and partly from social and business 
relations, it has been held that the trial court may 
determine the physician’s competency, 79 and may ex¬ 
clude the physician’s testimony if it appears his in¬ 
formation as a physician influenced his judgment. 80 
In other jurisdictions it is held that a physician may 
testify as to mental capacity or physical condition 
in a will contest, 81 although the privilege applies in 
a proceeding involving the administration of the 
estate of a person dying intestate. 82 


66. Cal.—Darling v. Pacific Electric 
Ry., 242 P. 703, 197 C. 702. 

N.Y.—In re Myers’ Will, 76 N.E. 920, 
184 N.Y. 64, 6 Ann.Cas. 26, 35 N.Y. 
Civ.Proc. 329. 

Settlement of interrogatories 

In husband’s action for injuries, 
defendant held entitled to prevent 
at time of settlement of interroga¬ 
tories, propounding of an interroga¬ 
tory to wife's physician relating to 
injury to wife where wife was not 
party to action, had not commenced 
action based on accident which was 
basis of husband’s action, and no 
showing was made that wife had con¬ 
sented to disclosure. 

N.Y.—Rodner v. Buchman, 284 N.Y. 
S. 99, 246 App.Div. 777. 

67. Cal.—Darling v. Pacific Electric 
Ry. f 242 P. 703, 197 C. 702. 

68. Cal.—People v. Dutton, 145 P.2d 
676, 62 C.A.2d 862. 

Idaho.—State v. Bounds, 258 P.2d 
751, 74 Idaho 136. 

Pa—Commonwealth v. Sykes, 45 A. 
2d 43, 353 Pa 392, certiorari denied 
66 S.Ct. 1021, 328 U.S. 847, 90 L. 
Ed. 1620, rehearing denied 66 S. 
Ct 1363, 328 U.S. 880, 90 L.Ed. 1648 
—Commonwealth v. Edwards, 178 
A. 20, 318 Pa 1. 

70 C.J. p 450 note 86. 

Prosecution, for support 
Act prohibiting physicians and sur¬ 
geons from testifying to communi¬ 


cations made to them by their pa¬ 
tients applies only in civil cases and 
not in prosecution for support and 
maintenance. 

Pa—Commonwealth v. Townsley, 30 
PaDist, & Co. 209. 

69* Utah.—State v. Dean, 254 P. 142, 
69 Utah 268. 

70. Miss.—Keeton v. State, 167 So. 
68, 175 Miss. 631. 

N.Y.—In re Abortions in Kings Coun¬ 
ty, 135 N.Y.S.2d 381, 206 Misc. 830. 
Ohio.—State v. Viola, App., 82 N.E. 
2d 306, appeal dismissed 76 N.E.2d 
715, 148 Ohio St. 712, certiorari de¬ 
nied 68 S.Ct 1070, 334 U.S. 816, 92 
L.Ed. 1745. 

Okl.—Clapp v. State, 120 P.2d 381, 73 
OkLCr. 261, reheard 124 P.2d 267, 
74 Okl.Cr. 144. 

70 C.J. p 450 note 88. 

Privilege applies in grand jury pro¬ 
ceedings 

N.Y.—Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 
286 App.Div. 270. 

People v. Eckert, 142 N.Y.S.2d 
657, 208 Misc. 93, modified on oth¬ 
er grounds 149 N.Y.S.2d 644, 1 A.D. 
2d 903. 

71* D.C.—Catoe v. U. S., 131 F.2d 
16, 76 U.S.App.D.C. 292. 

72. Ind.—Hauk v. State, 46 N.E. 127, 
47 N.E. 465, 148 Ind. 238. 

70 C.J. p 450 note 89. 


73. D.C.—Catoe v. U. S., 131 F.2d 
16, 76 U.S.App.D.C. 292. 

74. N.Y.—Woernley v. Electromatic 
Typewriters, 2 N.E.2d 638, 271 N. 
Y. 228. 

75. N.Y.—New York City Council v. 
Goldwater, 31 N.E.2d 31, 284 N.Y. 
296, 133 A.L.R. 728. 

76. N.Y.—New York City Council v. 
Goldwater, supra. 

77. Ind.—Pence v. Myers, 101 N.E. 
716, 180 Ind. 282. 

70 C.J. p 450 note 90. 

78. Miss.—Dabbs v. Richardson, 102 
So. 769, 137 Miss. 789. 

Ohio.—Carson v. Beatley, 82 N.E. 2d 
745, 86 Ohio App. 173. 

Relation of information to profes¬ 
sional duties generally see supra § 
295 b. 

79. Miss.—Dabbs v. Richardson, 102 
So. 769, 137 Miss. 789. 

80. Miss.—Dabbs v. Richardson, su¬ 
pra. 

81. Iowa.—In re Swain’s Estate, 174 
N.W. 493, 189 Iowa 28. 

70 C.J. p 450 note 94. 

Death as ending physician-patient re¬ 
lationship see supra § 294 a. 

82. N.Y.—In re Presender's Estate, 
135 N.Y.S.2d 418, 285 App.Div. 109. 
motion denied 137 N.Y.S.2d 821, 
285 App.Div. 806. 
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c. Inquisitions in Lunacy 

In the absence of a statute otherwise providing, the 
privilege has been held inapplicable in lunacy inquisitions. 

Except as it may be otherwise provided by express 
statutory provision, 85 the rule against disclosure by 
physicians has been held not applicable in inquisi¬ 
tions in lunacy. 84 

d. Guardianship Proceedings of Incompetents 

The privilege may apply in proceedings for the ap¬ 
pointment of a guardian for an habitual drunkard or 
insane person. 

It has been held that the affidavit of the physician 
of a person who is charged with being an habitual 
drunkard cannot be read in support of an applica¬ 
tion for the appointment of a committee, 85 nor can 
a physician employed by an insane person to attend 
him testify as to confidential matters at a proceed¬ 
ing for appointment of a guardian. 86 

e. Action by Physician for Compensation 

The privilege is applicable in an action by a physician 
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to recover compensation, but he may testify as to the 
value of his services and an agreement by a person re. 
lated to the patient to pay for the services has been held 
not to be privileged. 

The rule of privilege is applicable in an action 
by a physician to recover compensation for his serv¬ 
ices, 87 although the fact of rendition of professional 
services is not within the privilege, as discussed 
supra § 295 c, and the physician may testify as to 
the value of his services. 88 An agreement by a 
person related to the patient to pay for the services 
has been held not to be privileged. 89 

f. Actions under Workmen’s Compensation Ad 

Under some statutes, but not others, the privilege 
applies in workmen’s compensation proceedings. 

Under some statutes, the privilege has been held 
not to apply to claims for compensation under the 
workmen’s compensation acts. 90 However, under 
other statutes the privilege applies in workmen’s 
compensation proceedings. 91 


6. Objections and Determination 


§ 302. Necessity, Time, and Mode of Objec¬ 
tion 

a. Necessity and time for objection 

b. Mode and form of objection 

a. Necessity and Time for Objection 

A client, patient, or spouse of a witness who wishes 
to exclude his testimony on the ground of privilege must 


object thereto, failing In which the testimony Is prop¬ 
erly admitted. 

Where the client, patient, or spouse of a witness 
wishes to exclude his testimony on the ground of 
privilege, it is incumbent on him to object thereto, 92 
failing in which the privilege is deemed waived, as 
discussed infra § 310 b, and the testimony is proper¬ 
ly admitted; 93 and where the witness has testified 


83. Competency to stand trial 

A statute for the examination of 
accused persons to determine wheth¬ 
er they are competent to stand trial 
and providing: that no statement 
made by accused in course of any 
examination into his sanity or men¬ 
tal competency provided for by the 
statute shall be admissible in evi¬ 
dence against accused on the issue 
of guilt in any criminal proceeding 
restricts the testimony that a psy¬ 
chiatrist who so much as examines 
an accused person pursuant to the 
statute may give. 

D.C.—Taylor v. U. S., 222 F.2d 398, 
95 U.S.App.D.C. 373. 

84. Mo.—Metropolitan Life Ins. Co. 
v. Ryan, 172 S.W.2d 269, 237 Mo. 
App. 464. 

70 C.J. p 450 note 95. 

85. N.Y.—In re Hoyt, 20 Abb.N.Cas. 
162. 

86. Cal.—McClenahan v. Keyes, 206 
P. 454, 188 C. 574. 

87. N.Y.—Hobbs v. Hullman, 171 N. 
Y.S. 390, 183 App.Div. 743. 

70 C.J. p 451 note 98. 

88. N.Y.—MacEvitt v. Maass, 67 N. 


Y.S. 817, 33 Misc. 552, affirmed 72 
N.Y.S. 158, 64 App.Div. 382. 

Ohio.—Petrucelli v. Steinharter, 157 
N.E. 803, 24 Ohio App. 471. 

89. Ark.—Cleveland v. Maddox, 239 
S.W. 370, 152 Ark. 538. 

90. Kan.—Doty v. Crystal Ice & Fuel 
Co., 235 P. 96, 118 Kan. 323. 

Not bound by statutory rules of evi¬ 
dence 

A physician’s deposition, referring 
to information obtained from em¬ 
ployee while relation of physician 
and patient existed, was admissible 
in compensation case, notwithstand¬ 
ing statute providing that physician 
giving testimony would not be al¬ 
lowed to disclose confidential commu¬ 
nication properly intrusted to him in 
his professional capacity, since stat¬ 
ute was a “rule of evidence” within 
provision in Workmen’s Compensa¬ 
tion Act that industrial commission¬ 
er should not be bound by common- 
law or statutory rules of evidence. 
Iowa.—Hamilton v. P. E. Johnson & 
Sons, 276 N.W. 841, 224 Iowa 1097. 
As to doctors jointly employed by 
employer and employees the privilege 
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rule has no application to a com¬ 
pensation proceeding. 

Idaho.—Skelly v. Sunshine Min. Co„ 
109 P.2d 622, 62 Idaho 192. 
Objection improperly sustained 
Claimant’s objection to permitting 
physicians who had examined him te 
testify for employer in compensation 
case on ground of professional priv- 
ilege should not have been sustained. 
La.—Morgan v. American Bitumuls 
Co., App., 39 So. 2d 139, affirmed 47 
So.2d 739, 217 La. 968. 

91. Ohio.—Hasbrouck v. Goodyear 
Tire & Rubber Co., Com.PL, 99 N. 
E.2d 329. 

92. N.Y.—Roth v. Equitable Life As- 
sur. Soc. of V. S., 59 N.Y.S.2d 707, 
186 Misc. 403, affirmed 62 N.Y.S.2d 
612, 270 App.Div. 923. 

Pa.—Huffman v. Simmons, 200 A 27i 
131 Pa.Super. 370. 

70 C.J. p 456 note 82. 

93. Cal.—Fay lor v. Faylor, 68 P- 
482, 136 C. 92. 

Communication within statute 

It has been held, however, that tes¬ 
timony by attorney, even though re* 
j eeived without objection, is incorape* 
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without objection his testimony cannot be struck 
on objection being subsequently made. 94 Where a 
general objection to the competency of certain evi¬ 
dence is made and overruled, the failure of the ob¬ 
jector to repeat the objection to each question asked 
the witness is not a waiver of the former ruling of 
the court or of the privilege; 95 but where the tes¬ 
timony consists of matters privileged and not privi¬ 
leged, objection must be made to each question. 96 

It has been said that the court should of its own 
motion exclude, on principles of public policy, testi¬ 
mony of an attorney as to admissions of his client 
where it appears that such admissions may have 
been made to him as counsel although they may have 
been made by the client when testifying as a witness 
before the committing magistrate. 97 Where the 
client or patient is not a party, so as to be in a 
position to either assert or expressly or tacitly waive 
his privilege, the court should of its own motion 
exclude testimony of the attorney or physician as 
to confidential matters. 98 

Time for objection. Timely objection must be 
made. 99 The proper time for objection is when a 
question calling for a disclosure of privileged mat¬ 
ter is asked and before it is answered. 1 An applica¬ 
tion for examination before trial may be denied as to 
items wherein the privilege applies and the party 
claiming the privilege is not relegated to objecting 
at the time the questions are asked. 2 An objection 
to evidence as being a privileged communication 
is not required to be in writing prior to trial under 
provisions of a statute that no exception other than 
for incompetency or irrelevancy shall be regarded, 
unless made and filed before the commencement of 
the trial. 3 An objection by one accused of crime to 
a question asked his wife as witness, before the an- 
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swer, because calling for confidential matter aris¬ 
ing out of the marital relation, was properly and 
seasonably made. 4 

b. Mode and Form of Objection 

An objection to testimony as involving the disclosure 
of a privileged communication must indicate the ground 
thereof, and a general objection to a question as incom¬ 
petent, irrelevant, and immaterial is insufficient. 

A party objecting to testimony as involving the 
disclosure of a privileged communication must in¬ 
dicate the ground of his objection, and a general 
objection to a question as incompetent, irrelevant, 
and immaterial is insufficient. 5 Neither should the 
testimony of an attorney be excluded on an objection 
that “it is not shown that he was not acting in the 
capacity of client to an attorney.” 6 An objection to 
testimony as to a conversation between the witness 
and two other persons, concerning a transaction in 
which the witness acted as counsel for one of the 
parties to the transaction, on the ground that such 
testimony involves a communication from a client 
to his attorney is too broad, since the objection in¬ 
cludes also what was said by the other party, be¬ 
tween whom and the witness the relation of attorney 
and client did not exist. 7 

An objection to the admission of “any conversa¬ 
tion in respect to professional opinion” must be un¬ 
derstood as directed to the general incompetency 
of opinions as evidence rather than to the rule 
against the disclosure of professional communica¬ 
tions between attorney and client. 8 Where an affi¬ 
davit of a physician contains some matter which is 
not privileged, a motion to reject it as a whole is 
too broad and is properly overruled. 9 

Preliminary questions . Although a communica¬ 
tion in the form of a letter may be privileged, an 


tent if it relates to a communication 
embraced within statute barring- tes¬ 
timony by attorney as to communica¬ 
tions or advice given by, or to a cli¬ 
ent in, course of his professional em¬ 
ployment 

Wis.—In re Williams’ Will, 41 N.W. 
2d 191, 256 Wis. 338. 

94. Cal.—-Lissak v. Crocker Estate 
Co., 51 P. 688, 119 C. 442. 

70 C.J. p 456 note 85. 

95. Cal.—People v. Mullings, 23 P. 
229, 83 Cal. 138, 17 Am.S.R. 223. 

Iowa.—Gabriel v. McMullin, 103 N.W. 
355, 127 Iowa 426. 

96. N.D,—Meyer v. Russell, 214 N.W. 
857, 55 N.D. 546. 

70 C.J. p 456 note 87. 

97. Cal.—People v. Atkinson, 40 C. 
284. 

98- Md.—Hodges v. Mullikin, 1 

Bland 503. 


99. TT.S.—McGlothan v. Pennsylva¬ 
nia R. Co., C.A.Pa., 170 F.2d 121. 

70 C.J. p 458 note 11. 

Interrogatories 

Rule that on settlement of inter¬ 
rogatories, questions that are perti¬ 
nent to issue may not be disallowed 
and that questions subject to objec¬ 
tion on ground of incompetency must 
await rulings thereon at trial, may 
not be given such effect as to result 
in violation of statute preventing dis¬ 
closure by physician without con¬ 
sent of patient to whom privilege 
belongs. 

N.Y.—Rodner v. Buchman, 284 N.Y.S. 
99, 246 App.Div. 777. 

1. N.Y.—Gaffney v. Kampf, 49 N.Y. 
S.2d 151. 

70 C.J. p 458 note 12. 

2. N.Y.—Westphal v. State, 79 N.Y. 
S.2d 634, 191 Misc. 688. 
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3. Kan.—Jackson v. Jackson, 264 P. 
2d 1087, 175 Kan. 418. 

4. Tenn.—McCormick v. State, 186 S. 
W. 95, 135 Tenn. 218, L.R.A.1916F 
382. 

5. TJ.S.—Proffitt v. IT. S., C.C,A.Cal., 
264 F. 299. 

Ark.—Hammel v. St. Louis, I. M. & S. 
R. Co., 168 S.W. 144, 145, 113 Ark. 
296. 

70 C.J. p 458 note 14. 

6. Cal.—Faylor v. Faylor, 68 P. 482, 
136 C. 92. 

7. N.Y.—Brennan v. Hall, 14 N.Y.S. 
864, 20 N.Y.Civ.Proc. 434, affirmed 
29 N.E. 1009, 131 N.Y. 160. 

8. N.Y.—Mahoney v. Mahoney, 35 N 
Y.S. 1091, 14 Misc. 576. 

9. Ind.—Schlosser v. Schlosser, 29 
Ind. 488. 
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objection on that ground to the preliminary ques¬ 
tion to defendant whether the signature to the letter 
shown him was his is not improperly overruled as 
the privilege is not violated by the preliminary ques¬ 
tion. 10 

§ 303. Who May Object 

The privilege as to a confidential communication gen¬ 
erally belongs to the person making the communication, 
such as the client or patient, husband or wife, or other 
person to Whom by statute such privilege is extended, 
and no other person has the right to object to testimony 
concerning a privileged communication. 


As a general rule, the privilege as to a confidential 
communication belongs to the person making the 
communication. 11 So, the privilege of the witness 
is that of the client or patient, 12 husband or wife 12 
or other person to whom by statute such privilege 
is extended; 14 and an objection to testimony as 
violating such privilege may be made by him 15 
or, after his death, by his personal representative, 16 
or, in a proper case, by his heirs, 17 or assignees, 12 
or by a beneficiary under a life policy, 19 although it 
is held, by some authority, that such a beneficiary 


10. U.S.—Clark v. IT. S., Cal., 245 F. 
112, 157 C.C.A. 408. 

11. Mich.—People v. Rosa, 256 N.W. 
483, 268 Mich. 462. 

Wash.—Martin v. Shaen, 156 P.2d 681, 
22 Wash.2d 505. 

12. TJ.S.—Baldwin v. Commission of 
Internal Revenue, C.C.A.9, 125 F. 
2d 812, 141 A.L.R. 548. 

In re Turner, D.C.Ky., 51 F.Supp. 
740—Knaust Bros. v. Goldschlag, D. 
C.N.Y., 34 F.Supp. 87. 

Salamon v. Indemnity Ins. Co. of 
North America, D.C.N.Y., 10 F.R.D. 
232—Wild v. Payson, D.C.N.Y., 7 
F.R.D. 495. 

Cal.—People v. Kor, 277 P.2d 94, 129 
C.A.2d 436—Abbott v. Superior 
Court in and for Alameda County, 
177 P.2d 317, 78 C.A.2d 19. 

Colo.—Metropolitan Life Ins. Co. v. 
Kaufman, 87 P.2d 758, 104 Colo. 
13. 

IXC.—Calhoun v. Jacobs, 141 F.2d 729, 
79 U.S.App.D.C. 29. 

Ind.—Key v. State, 132 N.E.2d 143. 
State Farm Mut. Automobile Ins. 
Co. v. Kramer, 14 N.E.2d 741, 105 
Ind.App. 591. 

Mich.—Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666—New York 
Life Ins. Co. v. Newman, 18 N.W. 
2d 859, 311 Mich. 368—Harvey v. 
Silber, 2 N.W.2d 483, 300 Mich. 
510. 

Minn.—Maas v. Laursen, 18 N.W. 2d 
233, 219 Minn. 461, 158 A.L.R. 215. 
Miss.—Vance v. State, 183 So. 280, 
182 Miss. 840. 

Mo.—Walton v. Van Camp, 283 S.W. 
2d 493—Randolph v. Supreme Lib¬ 
erty Life Ins. Co., 221 S.W.2d 155, 
359 Mo. 251—Wells v. City of Jef¬ 
ferson, 132 S.W.2d 1006, 345 Mo. 
239. 

N.J.—In re Stein, 62 A.2d 801, 1 N.J. 
228. 

Russell v. Second Nat. Bank of 
Paterson, 55 A.2d 211, 136 N.J. 
Law 270. 

N.Y.—People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453. 

Jones v. Jones, 144 N.Y.S.2d 820, 
208 Misc. 721—In re Williams* Es¬ 
tate, 39 N.Y.S.2d 741, 179 Misc. 805. 
Okl.—Jasper v. State, 269 P.2d 375. 
Or.—-Baum v. Denn, 211 P.2d 478, 
187 Or. 401. 


Tex.—Krumb v. Porter, Civ.App., 152 
S.W. 2d 495, error refused—Ibanez 
v. State, Civ.App., 118 S.W.2d 405. 
Wash.— Corpus Juris cited in State 
v. Emmanuel, 259 P.2d 845, 855, 42 
Wash.2d 799—State v. Bixby, 177 
P.2d 689, 27 Wash.2d 144— Corpus 
Juris cited in Martin v. Shaen, 
156 P.2d 681, 684, 22 Wash.2d 505. 
70 C.J. p 456 note 90. 

Legal right 

Statute relating- to privileged com¬ 
munications between physician and 
patient creates a “legal right” and 
the patient should not be required 
to state under oath that he does not 
wish to surrender the right, and the 
matter of the privileged communica¬ 
tion should not even he referred to. 
Iowa.—Donovan v. Donovan, 300 N. 
W. 656, 231 Iowa 14. 

State’s witness 

Where defendant’s counsel attempt¬ 
ed to cross-examine state’s witness 
as to communication between witness 
and witness’ attorney only the wit¬ 
ness or his attorney, and not the 
state or district attorney, could, raise 
question of privilege. 

Utah.—State v. Dunkley, 39 P.2d 1097, 
85 Utah 546. 

“Legal representative” 

As used in statute disqualifying 
physician from giving testimony dis¬ 
closing confidential information with¬ 
out consent of patient or his “legal 
representative,” the quoted term re¬ 
fers to persons who are entitled to 
enforce the particular substantive 
right of the patient which is involved 
in a particular case. 4 
D.C.—Calhoun v. Jacobs, 141 F.2d 
729, 79 U.S.App.D.C, 29. 

13. U.S.—U. S. v. Mitchell, C.C.A.N. 
Y., 137 F.2d 1006, adhered to 138 F. 
2d 831, certiorari denied Mitchell 
v. U. S., 64 S.Ct. 785, 321 U.S. 794, 
' 88 L.Ed. 1083, rehearing denied 64 
S.Ct. 1052, 322 U.S. 768, 88 L.Ed. 
1594. 

Salamon v. Indemnity Ins. Co. 
of North America, D.C.N.Y., 10 F. 
R.D. 232. 

Miss.— Corpus Juris cited in Martin 
v. State, 33 So.2d 825, 826, 203 Miss. 
187, 2 A.L.R.2d 640. 
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N.Y.—People v. McCormack, 104 N. 
Y.S.2d 139, 278 App.Div. 191, af¬ 
firmed 103 N.E.2d 895, 303 NY 
782. 

Pa.—Huffman v. Simmons, 200 A. 274, 
131 Pa.Super. 370. 

70 C.J. p 457 note 91. 

14. Wash.— Corpus Juris cited in 

State v. Emmanuel, 259 P.2d 845, 
855, 42 Wash.2d 799—Corpus Juris 
cited in Martin v. Shaen, 156 P.2d 
681, 684, 22 Wash.2d 505. 

70 C. J. p 457 note 92. 

Internal revenue collectors 
Tex.—Carter v. Irvine, Civ.App., 77 
S.W.2d 247. 

70 C.J. p 457 note 92 [a]. 

15. Ill.—Mason v. Willis, 62 N.B.2d 
135, 326 Ill.App. 481. 

N.J.—Stewart Equipment Co. v. Gal¬ 
lo, 107 A.2d 527, 32 N.J.Super. 15. 
N.Y.—Gaffney v. Kampf, 49 N.Y.S. 
2d 151. 

70 C.J. p 457 note 93. 

Agent of corporation 

Where corporation agent made con¬ 
fidential statement to attorney for 
corporation, he could claim attorney- 
client privilege relating to confiden¬ 
tial communications. 

N.J.—Stewart Equipment Co. v. Gal¬ 
lo, 107 A.2d 527, 32 N.J.Super. 15. 

16. U.S.—Baldwin v. Commissioner 
of Internal Revenue, C.C.A.9, 125 F. 
2d 812, 141 A.L.R. 548. 

Salamon v. Indemnity Ins. Oo. 
of North America, D.C.N.Y., 10 F. 
R.D. 232. 

Wash.— Corpus Juris cited in Martin 
v. Shaen, 156 P.2d 681, ’ 684, 22 
Wash.2d 505. 

70 C.J. p 457 note 94. 

17. D.C.—Calhoun v. Jacobs, 141 F. 
2d 729, 79 U.S.App.D.C. 29. 

Wash.— Corpus Juris cited ia Martin 
v. Shaen, 156 P.2d 681, 684, 22 
Wash.2d 505. 

70 C.J. p 457 note 95. 

18. Kan.—Novak v. Chicago Frater¬ 
nal Life Ass’n, 16 P.2d 507, *3$ 
Kan. 609. 

70 C.J. p 457 note 96. 

18. U.S.—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. S., C.A.M le * L * 
196 F.2d 968. 
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may not claim the privilege of the insured per¬ 
son. 20 

Generally, no other person has the right to object 
to such testimony, 21 even after the death of the 
client or patient, 22 although where an express 
waiver is necessary to admit the testimony it has 
been held that any person in interest or any party 
to the action may object. 23 It has been held that 


where the client or patient, being in a position to 
assert his privilege, declines to do so, the attorney 
or physician cannot refuse to testify; 2 "* and the 
same is true where the relationship is denied and 
disclaimed by the alleged client, 26 or the client or 
patient has already disclosed the communication. 26 
However, where there has been no waiver by a 
client it has been held that an attorney may 27 and 


Mo.—Fitzgerald v. Metropolitan Life 
Ins. Co., App., 149 S.W.2d 389. 

70 C.J. p 457 note 97. 

In Hew York 

(1) It has generally been held that 
beneficiary suing on life policy may 
rightfully object to physician's dis¬ 
closing professional information re¬ 
ceived from insured. 

N.Y.—Polachek v. New York Life Ins. 
Co., 263 N.Y.S. 230, 147 Misc. 16. 

(2) Where, however, an objection 
to disclosure of confidential matters 
between insured and his physicians 
comes from beneficiary suing on life 
policy, so that the court is obliged 
to exclude testimony relating to such 
disclosures, presumption created by 
insurance law as to materiality of 
misrepresentation by insured as to 
medical treatment, in case insured or 
other person claiming right under 
policy prevents full disclosure and 
proof of medical impairment, is ap¬ 
plicable. 

N.Y.—Both v. Equitable Life Assur. 
Soc. of U. S., 59 N.Y.S.2d 707, 186 
Misc. 403, affirmed 62 N.Y.S.2d 
612, 270 App.Div. 923. 

(3) It has further been held that 
in action by insurer against benefici¬ 
ary to rescind life policy providing 
that it should not take effect until 
first premium was paid and policy 
was delivered while insured was in 
good health, on ground that policy 
was void because insured was not 
in good health, beneficiary, in view of 
provision of the insurance law, could 
not invoke privilege rule as to testi¬ 
mony of insured's physician that at 
time of application insured was suf¬ 
fering from inoperable ailment. 

N.Y.—Empire City Sav. Bank v. 

Ward, 101 N.Y.S.2d 677. 

20. U.S.—-Rhodes v. Metropolitan 
Life Ins. Co., C.A.La., 172 F.2d 183, 
certiorari denied 69 S.Ct. 1495, 337 
U.S. 930, 93 L.Ed. 1738. 

2L U.S.—Fraser v. U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied 65 S.Ct. 684, 324 U.S. 849, 89 
L.EcL 1409. 

Associates Discount Corp. v. 
Greisinger, D.C.Pa., 103 F.Supp. 705 
— Kna ust Bros. v. Goldschlag, D.C. 
N.Y., 34 F.Supp. 87. 

D.C.—In re Investigation of World 
Arrangements with Relation to 
Production, Transp., Refining & 


Distribution of Petroleum, D.C., 13 
F.R.D. 280. 

Logan v. Oliver, Mun.App., 96 A. 
2d 516. 

Ga.—Yarbrough v. Yarbrough, 43 S. 

E.2d 329, 202 Ga. 391. 

Ind.—Key v. State, 132 N.E.2d 143. 
Miss.—Martin v. State, 33 So.2d 825, 
203 Miss. 187, 2 A.L.R.2d 640. 

N.Y.—In re Monroe’s Will, 63 N.Y.S. 
2d 141, 270 App.Div. 1039. 

Waldron v. State, 82 N.Y.S.2d 822, 
193 Misc. 113—People v. Day, 3 N. 
Y.S.2d 251, 167 Misc. 431, affirmed 
5 N.Y.S.2d 325, 254 App.Div. 372, 
affirmed 18 N.E.2d 686, 279 N.Y. 
737. 

Okl.—Jasper v. State, 269 P.2d 375. 
Or.—Patterson v. Skoglund, 180 P.2d 
108, 181 Or. 167. 

Pa.—In re Fay's Estate, Orph., 31 
Erie Co. 353. 

Tex.—Ibanez v. State, Civ.App., 118 
S.W.2d 405. 

Wash.—State v. Emmanuel, 259 P.2d 
845, 42 Wash.2d 799—State V. 

Thomas, 95 P.2d 1036, 1 Wash.2d 
298. 

70 C.J. p 457 note 98. 

Defendant in criminal prosecution 

(1) Defendant in a criminal pros¬ 
ecution cannot object to testimony 
of a physician concerning informa¬ 
tion gained from victim by physician 
in his professional capacity, since 
doctrine of privilege is only for ben¬ 
efit of the patient. 

Ark.—-Wimberley v. State, 228 S.W.2d 
991, 217 Ark. 130. 

(2) In murder prosecution, where¬ 
in accused was convicted of man¬ 
slaughter, physician's testimony that 
bullet taken from daughter of ac¬ 
cused who was injured in the affray 
between accused and deceased was of 
same caliber as accused’s gun to re¬ 
fute accused's statement that deceas¬ 
ed had shot accused's daughter was 
admissible, since privilege existing 
between physician and accused's 
daughter could not operate in favor 
of accused. 

Miss.—Vance v. State, 183 So. 280, 
182 Miss. 840. 

Attorney 

Where client’s privilege with re¬ 
spect to communication between him 
and attorney did not exist because it 
concerned client’s criminal acts, the 
attorney could not assert the priv¬ 
ilege for his own benefit. 
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Cal.—Abbott v. Superior Court in and 
for Alameda County, 177 P.2d 317, 
78 C.A-2d 19. 

22. Mont.—Hier v. Farmers Mut. 

Fire Ins. Co., 67 P.2d 831, 104 

Mont. 471, 110 A.L.R. 1051. 

Pa.—Worrell v. Cohen, Com.Pl., 31 
Del.Co. 435. 

70 C.J. p 457 note 99. 

23. N.Y.—Mulligan v. State, 100 N.E. 
2d 170, 303 N.Y. 129. 

Jones v. Jones, 144 N.Y.S.2d 820, 
208 Misc. 721—Roth v. Equitable 
Life Assur. Soc. of U. S., 59 N.Y. 
S.2d 707, 186 Misc. 403, affirmed 
62 N.Y.S.2d 612, 270 App.Div. 923. 
70 C.J. p 457 note 1. 

Patient not a party 

(1) Question of privilege with re¬ 
spect to transaction between physi¬ 
cian and patient can be raised by a 
party to litigation, although patient 
is not a party. 

N.Y.—Murray v. Physical Culture 
Hotel, 16 N.Y.S.2d 978, 258 App. 
Div. 334, affirmed 17 N.Y.S.2d 862, 
258 App.Div. 334. 

(2) Question of privilege can be 
raised by party although patient is 
not party for reason that it is in pub¬ 
lic interest in absence of waiver by 
patient that confidential nature of 
relationship be protected even though 
patient is not before court. 

N.Y.—Jones v. Jones, 144 N.Y.S.2d 
820, 208 Misc. 721. 

24. U.S.—Knaust Bros. v. Gold¬ 
schlag, D.C.N.Y., 34 F.Supp. 87. 

Miss.—Jones-Mansville Products 
Corp. v. Cather, 44 So.2d 405, 208 
Miss. 268. 

Mo.—Ehrhardt v. Stevenson, 106 S.W. 

1118, 128 Mo.App. 476. 

N.Y.—Packer v. Rapoport, 88 N.Y.S. 
2d 118, reversed on other grounds 
89 N.Y.S.2d 703, 275 App.Div. 820, 
affirmed In re Pabst’s Will, 101 N. 
Y.S.2d 936, 277 App.Div. 1116, af¬ 
firmed 103 N.Y.S.2d 127, 278 App. 
Div. 649. 

25. N.Y.—In re Mellen, 18 N.Y.S. 
515, affirmed 33 N.E. 1083, 138 N.Y. 
615. 

Utah.—State v. Hoben, 102 P. 1000, 36 
Utah 186. 

26. U.S.—In re Fisher, D.C.N.Y., 51 

F.2d 424. 

27. Fla.—Seaboard Air Line Ry. v. 
Parker, 62- So. 589, 65 Fla. 543. 
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must 28 claim the privilege, and where consent of the 
client or patient is required the attorney or physician 
cannot testify in the absence of such consent. 29 

Where an attorney is interrogated as to con¬ 
fidential matters between himself and his client and 
the latter is not in a position to either assert or ob¬ 
ject to the testimony, it is the duty of the attorney 
to assert the privilege and decline to answer unless 
directed or permitted by the court to do so. 30 Un¬ 
der a statute which provides that the wife of an 
indicted person may testify, but cannot be com¬ 
pelled to disclose confidential communications made 
by defendant, the objection that a question calls 
for such a disclosure may be made by defendant 
instead of by the witness. 31 

No unfavorable presumption arises from a privi¬ 
leged person’s exercising of his privilege and refus¬ 
ing to permit the disclosure of confidential communi¬ 
cations. 32 The statutory rule making a patient's dis¬ 
closures to his physician privileged communica¬ 
tions establishes a legal right to have certain specific 
testimony excluded without making it the subject of 
unfavorable inference by the trier of facts. 33 


§ 304. Evidence as to Privilege 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

The party objecting to the admission of testimony as 
a disclosure of a privileged communication has the burden 
of showing that the communication was such as to be 
within the rule of privilege; but where there is a prima 
facie showing of privilege, the burden is then on the party 
seeking introduction of the evidence to show that the 
matter in question was not confidential. 

The party who objects to testimony as a disclosure 
of a privileged communication has the burden of 
showing that the communication was such as to be 
within the rule of privilege, 34 but the adverse par¬ 
ty should not be denied an opportunity to prove the 
contrary. 35 On the other hand, where there is a 
prima facie showing of privilege, the burden is then 
on the party seeking introduction of the evidence 
to show that the matter in question was not con¬ 
fidential. 36 It has been held, in this connection, that 
the presumption is that where a physician has ex¬ 
amined a person, the relation of physician and pa¬ 
tient existed between them ; 37 and, where the exist¬ 
ence of the relation of physician and patient is estab- 


28. Iowa.—Chicago Great Western 
Ry. Co. v. McCaffrey, 160 N.W. 

\ 818, 178 Iowa 1147. 

N.J.—In re Selser, 105 A.2d 395, 15 
NT.J. 393—State v. Toscano, 100 A. 
2d 170, 13 N.J. 418. 

29. Neb.—Matters v. State, 232 N.W. 
781, 120 Neb. 404. 

Wash.—Blackwell v. City of Seattle, 
167 P. 53, 97 Wash. 679. 

30. Kan.—O'Brien v. New England 
Mut. Life Ins. Co., 197 P. 1100, 
109 Kan. 138. 

31. N.T.—People v. Wood, 27 N.E. 
362, 126 N.T. 249. 

32. N.T.—Travelers’ Ins. Co. v. Pom- 
erantz, 218 N.T.S. 490, 218 App.Div. 
431, reversed on other grounds 158 
N.E. 21, 246 N.T. 63. 

N.D.—Meyer v. Russell, 214 N.W. 857, 
55 N.D. 546. 

33. Wash,—Sumpter v. National 
Grocery Co., 78 P.2d 1087, 194 
Wash. 598, 116 A.L.R. 1166. 

Unfavorable testimony 

Benefit of the statutory privilege 
to exclude the testimony of a physi¬ 
cian cannot be impaired by permit¬ 
ting to be drawn from its exercise 
an inference that testimony if given 
would be unfavorable. 

Ind.—Metropolitan Life Ins. Co. v. 
Fidelity Trust Co., 14 N.E.2d 911, 
214 Ind. 134. 

34. U.S.—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. S., C.A.MIch., 
196 F.2d 968—Crosby v. Pacific S. 


S. Lines, C.C.A.Cal., 133 F.2d 470, 
certiorari denied Pacific S. S. Lines 
v. Crosby, 63 S.Ct. 1166, 319 TJ.S. 
752, 87 L.Ed. 1706. 

Cal.—Tanzola v. De Rita, 285 P.2d 
897, 45 C.2d 1—McKnew v. Superior 
Court of City and County of San I 
Francisco, 142 P.2d 1, 23 C.2d 58—' 
Dwelly v. McReynolds, 56 P.2d 
1232, 6 C.2d 128. 

Leemhuis v. Leemhuis, 289 P.2d 
852, 137 C.A.2d 117. 

Mo.—Vermillion v. Prudential Ins. 
Co. of America, 93 S.W.2d 45, 230 
Mo.App. 993. 

N.T.—Van Heuverzwyn v. State, 134 
N.T.S.2d 922, 206 Misc. 896—Peo¬ 
ple v. Barnes, 98 N.T.S.2d 481, 197 
Misc. 477. 

N.D.—Stormon v. Weiss, 65 N.W.2d 
475. 

Ohio.—Ex parte Martin, 47 N.E. 2d 
388, 141 Ohio St. 87. 

Tex.—McGrede v. Rembert Nat. Bank, 
Civ.App., 147 S.W.2d 580, error dis¬ 
missed, judgment correct. 

Va.— Corpus Juris cited in Robertson 
v. Commonwealth, 25 S.E.2d 352, 
360, 181 Va. 520, 146 A.L.R. 966. 

70 C.J. p 458 note 20. 

Assertion of privilege 

Mere assertion that communication 
to physician was privileged, without 
showing of facts necessitating appli¬ 
cation of statute, or mere relation¬ 
ship of physician and patient, is not 
alone sufficient to warrant court in 
rejecting on ground of privilege, evi¬ 
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dence which would otherwise he com¬ 
petent. 

Mo.—Vermillion v. Prudential Ins. 
Co. of America, 93 S.W.2d 45, 230 
Mo.App. 993, 

Document 

Unless the document sought to be 
produced discloses its privileged 
character on its face, the party seek¬ 
ing to avoid production of the docu¬ 
ment must show by the circumstanc¬ 
es that it is privileged. 

Va.—Robertson v. Commonwealth, 25 
S.E.2d 352, 181 Va. 520, 146 A.L.R. 
966. 

35. N.T.—Joseph v. Rosen, 239 N.T. 
S. 603, 228 App.Div. 674. 

36. U.S.—Gordon v. Robinson, D.C. 
Pa., 109 F.Supp. 106, reversed on 
other grounds, C.A., 210 F.2d 192. 

Mo.—Vermillion v. Prudential Ins. 
Co. of America, 93 S.W.2d 45, 230 
Mo.App. 993. 

Adequate reasons 

One seeking to invade privacy of 
attorney’s course of preparation by 
compelling him to produce private 
paper, drawn up for his personal 
guidance and convenience in closing 
transaction for client, through sub¬ 
poena or court order, has burden to 
establish adequate reasons to justify 
such production. 

N.T.—Marco v. Sachs, 109 N.T.S.2d 
224. 

37. U.S.—Phelps Dodge Corporation 
v. Guerrero, C.C.AAriz., 273 F. 415. 

70 C.J. p 459 note 22. 
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lished, it will be presumed that any information 
imparted to the physician by the patient was neces¬ 
sary for proper treatment in a professional ca¬ 
pacity . 38 

There is no presumption that conversations be¬ 
tween husband and wife are private, so as to be inad¬ 
missible , 39 but it is to be presumed that all private 
communications between husband and wife are of 
a confidential nature, and privileged , 40 and the party 
asserting the contrary in any given instance must 
satisfy the court by the circumstances of the case 
that grounds for exclusion do not exist . 41 Matters 
committed to legal advisers are prima facie so com¬ 
mitted for purposes to which privilege attaches ; 42 
and the privilege surrounding communications by a 
client to his attorney cannot be avoided by merely 
charging that the communications related to a pro¬ 
posed fraud, but there must be prima facie evidence 
that the charge has some foundation in fact . 43 

b. Admissibility 

A party seeking to exclude certain statements as 
privileged may show the facts and circumstances sur¬ 
rounding the making of the alleged statement in an at¬ 
tempt to bring out its confidential nature. 

A party seeking to exclude certain statements as 
privileged is entitled to show on preliminary ex¬ 
amination facts and circumstances surrounding the 
making of the alleged statement in an attempt to 


bring out its confidential nature . 44 Where a party 
seeks to prove by a physician a fact with respect to 
the patient, the physician is a competent witness 
to show whether his knowledge of such fact was or 
was not necessary to the due performance of his 
professional duties . 45 A wife is a competent wit¬ 
ness to show that her testimony will not involve a 
violation of marital confidence . 46 

e. Weight and Sufficiency 

In order to exclude testimony as privileged, the evi¬ 
dence must be sufficient to sustain the burden of proof 
resting on the one seeking to exclude communications on 
the ground of privilege. 

As the burden of proof rests on the one seeking 
to exclude communications on the ground of privi¬ 
lege, as discussed supra subdivision a of this sec¬ 
tion, the evidence must be sufficient to sustain this 
burden in order that the testimony he excluded . 47 
The opinion of an attorney that certain declarations 
to him are privileged is entitled to great weight as 
evidence, because of his understanding of the true 
relation between himself and the person by whom 
such declarations were made . 48 The fact that an 
attorney drew a will for a client and retained it in 
his possession until drawing a deed some two years 
later will not itself establish the relation of attorney 
and client at the time of drawing the deed so as to 
render testimony by the attorney as to the grantor's 


38. Utah.—Madsen v. Utah Light, 
etc., Co., 105 P. 799, 36 Utah 528. 

70 C.J. p 459 note 23. 

39. Mass.—Commonwealth v. Das- 
calakis, 140 N.E. 470, 246 Mass. 
12 . 

40. U.S.—Wolfle v. U. S., Wash., 54 
S.Ct. 279, 291 U.S. 7, 78 L.Ed. 617. 

La.—State v. Pizzolotto, 25 So.2d 292, 
209 La. 644. 

N.r. —People v. McCormack, 104 N.Y. 
S.2d 139, 278 App.Div. 191, affirmed 
103 N.E.2d 895, 303 N.Y. 782. 

70 C.J. p 459 note 25. 

41. Iowa.—Sexton v. Sexton, 105 N. 
W. 314, 129 Iowa 487, 2 L.R.A.,N.S., 

708. 

Mo.—Allen v. Allen, App., 60 S.W.2d 

709. 

42. U.S.—Connecticut Mut. Life Ins. 
Co. v. Shields, D.C.N.Y., 18 F.R.D. 
448. 

43. D.C.—Securities and Exchange 
Commission v. Harrison, D.C., 80 
F.Supp. 226, appeal dismissed 184 
F.2d 691, 87 U.S.App.D.C. 232, va¬ 
cated on other grounds 71 S.Ct. 290, 
340 U.S. 908, 95 L.Ed. 656. 

Ga.—Atlanta Coca-Cola Bottling Co. 
v. Goss, 179 S.E. 420, 50 Ga.App. 
637. 


N.Y.—Application of Franklin Wash¬ 
ington Trust Co., 148 N.Y.S.2d 731, 
1 Misc.2d 697. 

Xf prima facie case is made of con¬ 
templated fraud or criminal design, 
testimony of communication should 
be admitted over objection, otherwise 
objection should be sustained. 

Tex.—Williams v. Williams, Civ.App., 
108 S.W.2d 297. 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393. 

44. D.C.—Sacks v. Sacks, 124 F.2d 
527, 75 U.S.App.D.C. 165. 

45. N.Y.—In re Darragh’s Estate, 15 
N.Y.St 452, reversed on other 
grounds 5 N.Y.S. 58, 52 Hun 591, 
610. 

46. N.H.—Corson v. Murinane, 51 N. 
H. 92 note. 

47. Mo.—Bussen v. Del Commune, 
199 S.W.2d 13, 239 Mo.App. 859. 

70 C.J. p 459 note 30. 

Evidence held sufficient 

(1) To establish privilege. 

U.S.—Robinson v. U. S., C.C.A.Ky., 
144 F.2d 392, affirmed 65 S.Ct. 666, 
324 U.S. 282, 89 L.Ed. 944, rehear¬ 
ing denied 65 S.Ct. 910, 324 U.S. 
889, 89 L.Ed. 1437, rehearing denied 
65 S.Ct. 1401, 325 U.S. 895, 89 L.Ed. 
2006, rehearing denied 66 S.Ct. 86, 
j 326 U.S. 807, 90 L.Ed 491. 
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(2) To establish waiver of privi¬ 
lege. 

U.S.—U. S. v. Scientific Aids Co., D. 

C.N.J., 117 F.Supp. 588. 

Evidence held insufficient 

(1) To show confidential communi¬ 
cation between client and attorney. 
Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

(2) To establish prima facie show¬ 
ing of fraud to pierce attorney-client 
privilege and relieve communications 
between client and attorney from im¬ 
munity. 

D.C.—Securities and Exchange Com¬ 
mission v. Harrison, D.C., 80 F. 
Supp. 226, appeal dismissed 184 F. 
2d 691, 87 U.S.App.D.C. 232, vacat¬ 
ed on other grounds 71 S.Ct. 290, 
340 U.S. 908, 95 L.Ed 656. 

(3) To establish relationship of 
physician and patient. 

U.S.—Ranger, Inc. v. Equitable Life 
Assur. Soc. of U. S., C.A.Mich„ 196 
F.2d 968. 

N.Y.—Griffiths v. Metropolitan St. R. 
Co., 63 N.E. 808, 171 N.Y. 106. 

(4) To establish waiver of privi¬ 
lege. 

N.J.—Stewart Equipment Co. v. Gal¬ 
lo, 107 A.2d 527, 32 N.J.Super. 15. 

48. Wis.—Orton v. McCord, 33 Wis. 
205. 
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declarations concerning the deed privileged . 49 The 
fact that during the time a witness was acting as 
attorney for his client he wrote certain letters al¬ 
leged to be privileged does not, standing alone, estab¬ 
lish their privileged character, but the circumstances 
under which they were written and the reasons for 
writing them should be shown . 50 

§ 305. Determination of Privilege 

It is for the trial court to determine whether or not 
a communication to, or information acquired by, a wit- 


97 C.J.S. 

ness Is privileged, and on such determination the court 
may make a preliminary inquiry, looking to all surround¬ 
ing facts and circumstances, and may hear testimony. 

Whether or not a communication to, or informa¬ 
tion acquired by, a witness is privileged is a ques¬ 
tion for the trial court , 51 in order to determine 
which it is proper for the court to make a prelim¬ 
inary inquiry , 52 looking to all surrounding facts and 
circumstances , 53 and to hear testimony . 54 The court 
must determine the question of privilege without 
first requiring disclosure of the communication . 55 


49. Cal.—Collette v. Sarrasin, 193 P. 
571, 184 C. 2. 

50. N.M.—Bujac v. Wilson, 196 P. 
513, 27 N.M. 112. 

51. U.S.—Neal v. U. S., C.A.Tex., 203 
F.2d 111, certiorari denied 73 S.Ct. 
1138, 345 U.S. 996, 97 L.Ed. 1402, 
rehearing denied 74 S.Ct. 15, 346 
U.S. 842, 98 L.Ed. 1402—Robinson 
v. U. S., C.C.A.Ky., 144 F.2d 392, 
affirmed 65 S.Ct 666, 324 U.S. 282, 

89 L.Ed. 944, rehearing: denied 65 
S.Ct 910, 324 U.S. 889, 89 L.Ed. 
1437, rehearing denied 65 S.Ct 1401, 
325 U.S. 895, 89 L.Ed. 2006, rehear¬ 
ing denied 66 S.Ct 86, 326 U.S. 807, 

90 L.Ed. 491. 

Cal.—Dwelly v. McReynolds, 56 P.2d 
1232, 6 Cal.2d 128. 

Fla.—Vann v. State, 85 So.2d 133— 
Morrison v. Malmquist, 62 So.2d 
415. 

Minn.—Brown v. Saint Paul City By. 
Co., 62 N.W.2d 688, 241 Minn. 15, 
44 A.L.R.2d 535. 

Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393. 

N.Y.—Ticon Corp. v. Emerson Radio 
& Phonograph Corp., 134 N.Y.SYd 
716, 206 Misc. 727. 

Tex.—McGrede v. Rembert Nat. Bank, 
Civ.App., 147 S.W.2d 580, error dis¬ 
missed, judgment correct—Wil¬ 
liams v. Williams, Civ.App., 108 S. 
W.2d 297. 

70 C.J. p 460 note 34. 

Discretion 

(1) In determining whether physi¬ 
cian’s revelations of things learned 
from his patients while in his care 
were within the “privilege” of stat¬ 
utes, district judge had broad discre¬ 
tion as to extent of cross-examina¬ 
tion of physician and right of district 
judge himself to participate therein. 
U.S.—Richter v. Hoglund, C.C.A.Wis., 

132 F.2d 748. 

(2) Trial court must be given some 
latitude in determining whether of¬ 
fered testimony against witness’ 
spouse, charged with crime, is incom¬ 
petent as involving disclosure of mat¬ 
ters of confidence between spouses. 
N.Y.—People v. McCormack, 104 N,Y, 

&2d 139, 278 App.Div. 191, affirm¬ 
ed 103 N.E.2d 895, 303 N.Y. 782. 


Disgracing memory of decedent 

Under statute prohibiting a physi¬ 
cian from testifying, even after a 
proper waiver, to any fact that would 
disgrace the memory of a decedent, 
it is for the trial court to decide 
whether any set of facts or circum¬ 
stances tends to disgrace the memo¬ 
ry, and, if it does, it should be ex¬ 
cluded from consideration of the jury. 
N.Y.—Bolts v. Union Central Life 
Ins. Co., 20 N.Y.S.2d 675. 

Question of law or fact 

(1) Whether a letter or note to an 
attorney is a privileged communica¬ 
tion is a question of law for court. 
Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

(2) It has been held, however, that 
existence of confidential attorney and 
client relationship is a question of 
fact to be inquired into by court. 
U.S.—Steiner v. U. S., C.C.A.La., 134 

F.2d 931, certiorari denied 63 S.Ct. 
1439, 319 U.S. 774, 87 L.Ed. 1721. 

Determination held not erroneous 
Ga.—Allen v. State, 179 S.E. 555, 51 
Ga.App. 19. 

Minn.—Brown v. Saint Paul City Ry. 
Co., 62 N.W.2d 688, 241 Minn. 15, 
44 A.L.R.2d 535. 

Wis.—Zimdars v. Zimdars, 295 N.W. 
675, 236 Wis. 484. 

Erroneous order 

(1) In action in equity to deter¬ 
mine liability for penalties on non¬ 
quota cotton pursuant to Agricultural 
Adjustment Act, where one of de¬ 
fendants was compelled to pay into 
registry of court proceeds of certain 
money which had been turned over to 
her by other defendant, even though 
order compelling disclosure of the 
transfer was erroneous as an inva¬ 
sion of private communications be¬ 
tween husband and wife, the disclo¬ 
sure once made was irrevocable and 
defendants would not be again put in 
possession of funds they sought to 
retain and conceal. 

U.S.—Fraser v. U. S., C.C.A.Tenn., 145 
F.2d 139, certiorari denied Fraser 
v. Barton, 65 S.Ct 684, 324 U.S. 
849, 89 L.Ed. 1409. 

(2) In action for alienation of af¬ 
fections and criminal conversation, 
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where court erroneously refused de¬ 
fendant permission to place plaintiff’s 
divorced wife on stand and matter 
was fully presented to the court de¬ 
fendant was not required to procure 
a subpoena and formally produce for¬ 
mer wife as a witness in order to 
take advantage of erroneous ruling 
of trial court. 

Ill.—Zaremba v. Skurdialis, 70 N.E. 
2d 617, 395 Ill. 437. 

52. U.S.—Steiner v. U. S., C.C.A.La., 
134 F.2d 931, certiorari denied 63 
S.Ct. 1439, 319 U.S. 774, 87 L.EcL 
1721. 

70 C.J. p 460 note 35. 

53. Tex.—Hayes v. Pennock, Civ. 
App., 192 SW.2d 169, refused no re¬ 
versible error. 

70 C.J. p 460 note 36. 

54. Mo.—Bussen v. Del Commune, 
199 S.W.2d 13, 239 Mo.App. 859. 

70 C.J. p 460 note 37. 

Examination, of witness 

(1) Where urine specimens of two 
persons seeking to recover for in¬ 
juries were sought to be introduced 
in order to prove their intoxication 
at time of automobile accident, and 
objection was entered that matter 
was privileged under statutes because 
specimens were taken by injured per¬ 
sons’ physician, district judge did not 
abuse his discretion in asking physi¬ 
cian questions and in permitting ex¬ 
tensive cross-examination of physi¬ 
cian for purpose of determining ad¬ 
missibility of the evidence. 

U.S.—Richter v. Hoglund, C.C^AWis., 
132 F.2d 748. 

(2) Whether a letter or note to an 
attorney is a privileged communica¬ 
tion is a question of law for court, 
and, to enable court to rule on ques¬ 
tion, it may examine attorney with 
respect to his relations with alleged 
client and circumstances under which 
note came into attorney’s possession. 
Mo.—Bussen v. Del Commune, 199 S. 

W.2d 13, 239 Mo.App. 859. 

55. U.S.—Steiner v. U. S., C.C.A.La-, 
134 F.2d 931, certiorari denied 63 
S.Ct. 1439, 319 U.S. 774, 87 LJBd. 
1721. 

70 C.J. p 460 note 38. 
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Where the court has once determined that a con¬ 
fidential relation did not exist between a witness and 
a party who objects to his testimony, it is discre¬ 
tionary with the court to allow the question of the 
competency of the witness to be reopened, and its 
refusal to do so is not subject to exception . 56 

In a criminal prosecution, where defendant’s at¬ 
torney, called as a witness by the state, is unable to 
recollect whether the matters as to which he is called 
to testify were communicated to him by defendant 
under such circumstances as to be privileged, de¬ 
fendant should have the benefit of the doubt and the 
testimony should be excluded . 57 Where the exist¬ 
ence of the relation of attorney and client is as- 
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serted by the attorney it is not error to exclude h is 
testimony, although the alleged client denies that 
such relation ever existed . 58 Under a statute al¬ 
lowing the court to compel a physician to disclose 
confidential communications of his patient where 
such is necessary for the proper administration of 
justice a finding of such necessity is essential before 
such testimony can be admitted . 59 If there is a 
conflict of the evidence the determination of the 
court is conclusive * 60 An objection to the refusal 
of the court to allow a witness to testify is not 
sufficient as an objection to its refusal to hear pre¬ 
liminary evidence to prove absence of a confidential 
relation . 61 


7. Waiver and Loss of Privilege 


§ 306. In General 

As a general rule, the protection of the statutes pre¬ 
cluding the disclosure of confidential communications may 
be waived. 


As a general rule, the protection of the statutes 
precluding the disclosure of confidential communica¬ 
tions may be waived ; 62 but whether, under a par¬ 


se. Vt.—State v. Louanis, 65 A. 532, 
79 Vt. 463, 9 Ann.Cas. 194. 

57. Cal.—People v. Atkinson, 40 C. 
284. 

5a Kan.—State v. Calhoun, 32 P. 
38, 50 Kan. 523, 34 Am.S.R. 141, 
18 L.R.A. 838. 

59, N.C.—Metropolitan Life Ins. Co. 
v. Boddie, 139 S.E. 228, 194 N.C. 
199. 

Application of criterion 
Under statute providing for exclu¬ 
sion of testimony of physician but 
providing an exception as to evi¬ 
dence in criminal cases where the ac¬ 
cused is charged with causing the 
death of, or inflicting injuries on, 
a human being, and authorizing dis¬ 
closure in interest of public justice, 
the application of the criterion, “pub¬ 
lic justice,” is a matter of discretion 
with the trial judge. 

D.C.—Catoe v. U. S., 131 F.2d 16, 76 
U.S.App.D.C. 292. 

60. U.S.—Phelps Dodge Corporation 
v. Guerrero, C.C.AAriz., 273 F. 415. 

Cal.—Dwelly v. McReynolds, 56 P.2d 
1232, 6 C.2d 128. 

Tex.— Corpus Juris cited in McGrede 
v. Rembert Nat. Bank, Civ.App., 147 
S.W.2d 580, 584, error dismissed, 
judgment correct. 

Question of waiver held for jury 

Mo.—Andrews v. Washington Nat. 
Ins. Co. of Illinois, App., 93 S.W. 
2d 1045. 

61, Ariz.—Arizona Copper Co. v. 
Burciaga, 177 P. 29, 20 Ariz. 85. 

62. U.S.—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. S., C.A.Mich., 
196 F.2d 968—Fraser v. U. S., C.C. 
A.Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.Ct. 684, 
324 U.S. 849, 89 L.Ed. 1409. 

97 C.J.S.—54 


U. S. v. United Shoe Machinery 
Corp., D.C.Mass., 89 F.Supp. 357— 
Popovitch v. Kasperlik, D.C.Pa., 
70 F.Supp. 376, motion refused 76 
F.Supp. 233—Knaust Bros. v. Gold- 
schlag, D.C.N.Y., 34 F.Supp. 87. 

Magida on Behalf of Vulcan De- 
tinning Co. v. Continental Can Co., 
D.C.N.Y., 12 F.R.D. 74. 

Cal.—Leemhuis v. Leemhuis, 289 P. 
2d 852, 137 C.A2d 117—Hession 

v. City & County of San Francisco, 
265 P.2d 542, 122 C.A2d 592—Kra¬ 
mer v. Policy Holders’ Life Ins. 
Ass’n, 42 P.2d 665, 5 C.A.2d 380. 

Ind.—Stayner v. Nye, 85 N.E.2d 496, 
227 Ind. 231. 

Northern Indiana Public Service 
Co. v. McClure, 24 N.E.2d 788, 108 
Ind.App. 253. 

Iowa.—Knigge v. Dencker, 72 N.W.2d 
494, 246 Iowa 1387. 

La.—State v. Johns, 24 So.2d 462, 
209 La. 244. 

Mich.—Eicholtz v. Grunewald, 21 N. 
W.2d 914, 313 Mich. 666. 

Miss.—Gulf, M. & O. R. Co. v. Smith, 
50 So.2d 898, 210 Miss. 768. 

Mo.—Holmes v. Terminal R. R. Ass’n 
of St. Louis, 257 S.W.2d 922, 363 
Mo. 1178—Randolph v. Supreme 
Liberty Life Ins. Co., 221 S.W.2d 
155, 359 Mo. 251. 

Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184—Glossip v. 
Kelly, 67 S.W.2d 513, 228 Mo.App. 
392. 

N.J.—Lindner v. First Nat Bank & 
Trust Co. of Montclair, 76 A. 2d 
49, 9 N.J.Super. 669. 

N.Y.—:In re Ericson’s Will, 106 N.Y. 
S.2d 203, 200 Misc. 1005. 

Grobin v. Grobin, 55 N.Y.S.2d 32. 

N.C.—Dobias v. White, 83 S.E.2d 785, 
240 N.C. 680. 


Okl.—City of Altus v. Martin, 268 F- 
2d 228. 

S.C.—State v. Rook, 177 S.E. 143, 174 
S.C. 225. 

Tex.—Rodriguez v. State, 94 S.W.2d 
476, 130 Tex.Cr. 438. 

Wash.—Martin v. Shaen, 156 P.2d 681, 
22 Wash.2d 505—Williamson v. 
Williamson, 48 P.2d 588, 183 Wash. 
71, adhered to 54 P.2d 1215, 185 
Wash. 707. 

Wis.—Regling v. Schultz, 60 N.W.2d 
356, 264 Wis. 600. 

70 C.J. p 461 note 45. 

Power of legislature 

(1) Despite sacrosanct nature of 
statutory prohibition against disclo¬ 
sure of information physician has 
acquired in tending patient in a pro¬ 
fessional capacity and in order to en¬ 
able him to act in such capacity, leg¬ 
islature may direct or authorize its 
waiver or suspension, in whole or 
in part under circumstances or con¬ 
ditions prescribed by it. 

N.Y.—Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 286 
AppJDiv. 270. 

(2) Legislature which has confer¬ 
red privilege with respect to com¬ 
munications to physicians may limit 
application of privilege, as by provi¬ 
sion of Civil Practice Act permitting 
waiver of privilege in certain cases, 
but court may not do so. 

N.Y.—McGrath v. State, 104 N.Y.S. 
2d 882, 200 Misc. 165. 

Common-law rule 

There being no statute in Georgia 
creating privilege between physician 
and patient, the common law under 
which patient may waive privilege 
must prevail. 

N.Y.—Levy v. Mutual Life Ins. Co. 
of N. Y., 56 N.Y.S.2d 32. 
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ticular statute, this can be done depends on the 
interpretation of the statute in the light of the com¬ 
mon law at the time of its adoption. 63 Under some 
statutes, the privilege may not be waived. 64 So, it 
is held that the incompetency, under statute, of 
husband and wife to testify to confidential com¬ 
munications between them cannot be waived by the 
parties, 65 or at least not without consent of both 
parties; 66 and in at least one jurisdiction it has 
been held that a client cannot waive his privilege 
as to his attorney so as to permit the attorney to 
testify. 67 It is presumed that a person if called as 
a witness would refuse to waive any privilege that 
he might have with respect to disclosure of con¬ 
fidential communications; 68 and a witness should 
not be required to state under oath that he does 
not wish to surrender his right with respect to 
privileged communications between physician and 
patient in order to avoid a waiver. 69 A waiver 
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may not be required by a state industrial commission 
as a condition precedent to consideration of an ap¬ 
plication for workmen's compensation. 70 

§ 307. Who May Waive 

a. In general 

b. After death of privileged person 

a. In General 

The privilege with respect to confidential communi¬ 
cations may be waived by the person in whose favor it 
exists, and by no one else, except in certain cases. 

The privilege with respect to confidential com¬ 
munications is personal to the one making the dis¬ 
closure by reason of the confidential relationship, as 
discussed supra § 303, and may be waived by the 
person in whose favor it exists, 71 and by no one 
else, except in certain cases. 72 So, the right to 
waive the privilege that attaches to confidential com- 


Materiality in case 

Where special agent of Federal Bu¬ 
reau of Investigation was found 
guilty of contempt of court in refus¬ 
ing to produce, in habeas corpus pro¬ 
ceeding, all documents and material 
called for in subpoena duces tecum, 
without limitation, but at no time 
was he requested to submit such 
documents and material to court for 
determination as to their materiality 
and whether in best public interest 
information should be disclosed, issue 
of how far attorney general could 
or did, by authorizing limited disclo¬ 
sure, waive any claimed privilege 
against disclosure was not material 
in case. 

U.S.—IT. S. ex rel. Touhy v. Ragen, 
Ill., 71 S.Ct. 416, 340 U.S. 462, 95 
L.Ed. 417. 

Examination 

In action to annul marriage be¬ 
cause defendant concealed her tuber¬ 
cular condition, plaintiff held entitled 
to physical examination of defend¬ 
ant unless defendant waived privi¬ 
lege as to all physicians or surgeons 
who had examined, or treated her, 
and unless stipulation for such waiv¬ 
er was filed without prejudice to 
plaintiff's right to physical examina¬ 
tion at trial if necessary. 

N.Y.—Galligano v. Galligano, 280 N. 
Y.S. 419, 245 App.Div. 743. 

63. Idaho.—Sprouse v. Magee, 269 P. 
993, 46 Idaho 622. 

Waiver provision strictly construed 

N.Y.—Application of Grand Jury of 
Kings County, 143 N.Y.S.2d 501, 
286 App.Div. 270. 

64. Highway accident reports 

Permission granted by statute to 
withhold written highway accident 
reports from being admitted in, or 
used in evidence in, any civil case 
arising out of facts on which reports 


are based, is not a privilege that 

may be waived by informant. 

Iowa.—Ehrhardt v. Ruan Transport 
Corp., 61 N.W.2d 696, 245 Iowa 

193. 

65. Ind.—Bevins v. Cline’s Adm’r, 21 
Ind. 37. 

R.I.—Robinson v. Robinson, 46 A. 455, 
22 R.I. 121, 84 Am.S.R. 832. 

66. Mich.—People v. Toner, 187 N. 
W. 386, 217 Mich. 640, 23 A.L.R. 
433—Sweikhart v. Hanrahan, 150 
N.W. 833, 184 Mich. 201. 

67. Ga.—Lewis v. State, 16 S.E. 986, 
91 Ga. 168. 

68. N.Y.—People v. Lay, 3 N.Y.S.2d 
251, 167 Misc. 431, affirmed 5 N.Y.S. 
2d 325, 254 App.Div. 372, affirmed 
18 N.E.2d 686, 279 N.Y. 737. 

69. Iowa.—Donovan v. Donovan, 300 
N.W. 656, 231 Iowa 14. 

70. Ohio.—State ex rel. Galloway v. 
Industrial Commission, 17 N.E.2d 
918, 134 Ohio St. 496. 

71. Ind.—Key v. State, 132 N.E.2d 
143. 

Mich.—Schaibly v. Vinton, 61 N.W".2d 
122, 338 Mich. 191—New York Life 
Ins. Co. v. Newman, 18 N.W.2d 859, 
311 Mich. 368—People v. Rosa, 256 
N.W. 483, 268 Mich. 462. 

Miss.—McCaslin v. Willis, 19 So.2d 
751, 197 Miss. 366, 156 A.L.R. 770. 

Neb.—Falkinburg v. Prudential Ins. 
Co. of America, 273 N.W. 478, 132 
Neb. 831. 

N.J.—In re Selser, 99 A.2d 313, 27 
N.J.Super. 257, reversed on other 
grounds 105 A.2d 395, 15 N.J. 393. 

N.Y.—Villardi v. Villardi, 107 N.Y.S. 
2d 342, 200 Misc. 1043. 

Okl.—Jasper v. State, Cr., 269 P.2d 
375. 

Or.—Bergsvik v. Bergsvik, 291 P.2d 
724, 205 Or. 670. 
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S.C.—State v. Rook, 177 S.E. 143, 174 
S.C. 225. 

Wis.—In re Gallun’s Estate, 254 N. 

W. 542, 215 Wis. 314. 

70 C.J. p 461 note 50. 

Waiver by patient 
U.S.—Salamon v. Indemnity Ins. Co. 
of North America, D.C.N.Y., 10 P. 

R. D. 232. 

Ark.—Sovereign Camp, W. O. W., v. 

Cole, 90 S.W.2d 769, 192 Ark. 268. 
Colo.—Metropolitan Life Ins. Co. v. 

Kaufman, 87 P.2d 758, 104 Colo. 13. 
Miss.—J ohns-Mansville Products 
Corp. v. Cather, 44 So.2d 405, 208 
Miss. 268. 

Mont.—Territory v. Corbett, 3 Mont 
50. 

Neb.—Falkinburg v. Prudential Ins. 
Co. of America, 273 N.W. 478, 132 
Neb. 831. 

N.Y.—In re Warrington, 100 N.E.2d 
170, 303 N.Y. 129—Mulligan v. 

State, 100 N.E.2d 170, 303 N.Y. 
129. 

Ehrlich v. Gerstenhaber, 138 N.Y. 

S. 2d 702, affirmed 141 N.Y.S.2d 502, 
285 App.Div. 1074—McKeever v. 
Teachers’ Retirement BdL of City 
of New York, 99 N.Y.S.2d 884. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 759, 108 Utah 577. 
Wash.—McUne v. Fuqua, 253 P-2d 
632, 42 Wash. 2d 65, opinion adhered 
to 257 P.2d 636, 42 Wash.2d 65. 

70 C.J. p 461 note 50 [b]. 

72. U.S.—Petition of Sawyer, D.C. 
Wis., 129 F.Supp. 687, affirmed 223 
F.2d 805—McGlone v. Gompert, D. 
C.Ohio, 112 F.Supp. 840. 

Cal.—City & County of San Fran¬ 
cisco v. Superior Court in and for 
City & County of San Francisco, 

231 P.2d 26, 37 C.2d 227, 25 AL.R. 
2d 1418—Darling v. Pacific Electric 
Ry., 242 P. 703, 197 C. 702. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 

232 Iowa 822. 
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munications between husband and wife belongs to 
the communicating spouse without regard to the 
objections of the addressee of the communications. 73 
Where the patient is an infant, the privilege may 
be waived by his natural guardian, 74 unless such 
guardian is an antagonist in the proceeding ; 75 and 
in the case of confidential communications between 
attorney and client, where the client is a corpora¬ 
tion, the privilege may be waived by its agent if act¬ 
ing within the scope of his authority. 76 A person 
who has been judicially determined incompetent may 
not validly consent to any violation of privilege as 
to information acquired by his physician in the 
course of professional treatment of the incompe¬ 
tent, 77 nor may the privilege be waived by any per¬ 
son not authorized to act for him ; 78 but the guard¬ 
ian or committee of the incompetent has the power 
to waive the privilege of the incompetent with re¬ 
spect to confidential communications to his physi¬ 
cian 79 or attorney. 80 A husband cannot waive the 
privilege as to a physician who attended his wife. 81 

A client may waive his privilege as to communica¬ 
tions to his attorney notwithstanding he has parted 
with his interest in the subject matter of the con- 
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fidential communication to a third person who ob¬ 
jects to the disclosure, and the attorney may then be 
required to testify; 82 but where the client’s interest 
has been assigned, and the client and his estate 
cannot, in any event, have any interest in the mat¬ 
ter assigned, the privilege is transferred to the 
assignee for the purpose of waiver, so far as com¬ 
munications affect merely the realization of the 
transferred interest. 83 An attorney conducting a 
case may waive his client’s privilege as to the testi¬ 
mony of his physician 84 or spouse. 85 The successor 
of an assignee for the benefit of creditors may not 
waive the privilege of his predecessor as to secrecy 
with respect to communications made by the latter to 
his attorney while assignee, and as such. 86 

Where an attorney’s services are rendered to sev¬ 
eral persons, confidential communications to him 
with respect to the subject matter of his employment 
in which all such persons are interested cannot be 
disclosed unless all join in consenting thereto, 87 and 
waiver by one defendant does not bind his code¬ 
fendant who is represented by the same attorney; 88 
but a defendant may waive his privilege as to his 
attorney who is also counsel for a codefendant so 


Mich.—Bassil v. Ford Motor Co., 270 
N.W. 258, 278 Mich. 173, 107 A.L.R. 
1491. 

Minn.—Maas v. Laursen, 18 N.W.2d 
233, 219 Minn. 461, 158 A.L.R. 215. 
N.J.—In re Selser, 105 A.2d 395, 15 
N.J. 393—State v. Toscano, 100 A. 
2d 170, 13 N.J. 418. 

State v. Krich, 9 A.2d 803, 123 
N.J.Law 519. 

N.Y.—Jones v. Jones, 144 N.Y.S.2d 
820, 208 Misc. 721. 

Munzer v. State, 41 N.Y.S.2d 98. 
Okl.—Jasper v. State, Cr., 269 P.2d 
375. 

Waiver after death of privileged per¬ 
son see infra subdivision b of this 
section. 

Attorney 

Attorney-client privilege is person¬ 
al to the client and ordinarily the 
attorney cannot waive it; the only 
possible instance where the act of 
an attorney in revealing privileged 
matter could be considered waiver on 
the part of the client is that situa¬ 
tion where the client was present 
while the disclosure was being made 
yet offered no objection. 

U.S.—Magida on Behalf of Vulcan 
Detinning Co. v. Continental Can 
Co., D.C.N.Y., 12 F.R.D. 74. 

Doctor 

Under statute providing that only 
patient or presiding justice of superi¬ 
or court can require doctor to make 
disclosure of information received 
from patient, patient's secrets are 
protected, and doctor has duty which 
he cannot waive to keep that secret. 


N.C.—Yow v. Pittman, 84 S.E.2d 297, 
241 N.C. 69. 

73. U.S.—Fraser v. U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.Ct. 684, 
324 U.S. 849, 89 L.Ed. 1409. 

74. N.Y.—Van Heuverzwyn v. State, 
134 N.Y.S.2d 922, 206 Misc. 896. 

Ohio.—Corpus Juris cited in Yancy v. 

Erman, Com.Pl., 99 N.E.2d 524, 532. 
70 C.J. p 462 note 52. 

75. D.C.—In re Sippy, Mun.App., 97 
A.2d 455. 

76. N.J.—Stewart Equipment Co. v. 
Gallo, 107 A.2d 527, 32 N.J.Super. 
15. 

77. D.C.— 1 Taylor v. U. S., 222 F.2d 
398, 95 U.S.App.D.C. 373. 

N.Y.—Westphal v. State, 79 N.Y.S.2d 
634, 191 Misc. 688. 

Workmen’s compensation proceeding 

Privilege against disclosure of con¬ 
fidential communications to physician 
cannot be waived either by a mental 
incompetent or by attorneys repre¬ 
senting him in workmen’s compen¬ 
sation proceeding. 

N.Y.—Application of Lanham, 144 N. 
Y.S.2d 401, 1 Misc.2d 261. 

78. N.Y.—McGrath v. State, 104 N. 
Y.S.2d 890, 200 Misc. 172. 

79. N.Y.—McGrath v. State, 104 N.Y. 
S.2d 882, 200 Misc. 165. 

80. Ohio.—Yancy v. Erman, Com.Pl., 
99 N.E.2d 524. 

81. Mo.—Cramer v. Hurt, 55 S.W. 
258, 154 Mo. 112, 77 Am.S.R. 752. 
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82. N.Y.—Benjamin v. Coventry, 19 
Wend. 353. 

83. Ind.—Buuck v. Kruckeberg, 95 
N.E.2d 304, 121 Ind.App. 362, 22 
A.L.R.2d 1145. 

Mental capacity to make deed 

Where plaintiff's realization of in¬ 
terest in realty transferred to him 
by deceased grantor, which realty 
grantor had held as joint tenant with 
defendant, depended on deceased 
grantor's mental capacity to make 
deed and whose estate could in no 
way be affected by determination of 
question, right to waive exclusion of 
any confidential communication made 
by deceased grantor to her lawyers 
which tended to establish her men¬ 
tal capacity to make such deed vest¬ 
ed in plaintiff, and plaintiff's use of 
grantor’s lawyers as witnesses con¬ 
stituted exercise of his right of waiv¬ 
er and admission of their testimony 
was not error. 

Ind.—Buuck v. Kruckeberg, supra. 

84. N.Y.—Alberti v. New York, etc., 
R. Co., 23 N.E. 35, 118 N.Y. 77, 6 
L.R.A. 765. 

85. Mich.—Boehmer v. Herling, 227 
N.W. 755, 248 Mich. 380. 

86. Wis.—Herman v. Schlesinger, 90 
N.W. 460, 114 Wis. 382, 91 Am.S.R. 
922. 

87. Wis.—Herman v. Schlesinger, 
supra. 

70 C.J. p 462 note 59. 

88. Cal.—People v. Kor, 277 P.2d 94, 
129 C.A.2d 436. 
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as to permit the attorney to testify as to admissions 
of guilt by defendant. 89 Where an attorney acts 
under a general power of attorney he may consent 
to the admission of confidential communications. 90 
Where the confidential relation of physician and 
patient exists, it is immaterial that the patient is not 
present to object to the physician’s testifying where 
he cannot do so without the patient having expressly 
waived the privilege. 91 

Public officer. Under a statute making records 
and notes of investigations made by the state fire 
marshal or his deputies secret, a deputy fire mar¬ 
shal cannot waive such privilege, 92 but the waiver 
must be from the state fire marshal in whose dis¬ 
cretion such matters may be disclosed. 93 In other 
cases, however, it has been held that the officer may 
waive the privilege. 94 

Discovery . Where discovery is sought as to privi¬ 
leged communications the privilege may be waived 
by the client, 95 but it cannot be waived by the at¬ 
torney, unless the client consents, 96 and the fact 
that the client whose assent has not been obtained 
is not a party to the suit in which the attorney is 
called on to make discovery will not alter the case. 97 

b. After Death of Privileged Person 

Generally, the privilege as to confidential communica- 
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tions may be waived by the proper party In Interest 
after death of the person making the communication, 
unless the terms of the statute preclude a waiver of 
privilege after death of the person in whose favor ft 
exists. 

Whether, and if so by whom and in what cases, 
the privilege as to confidential communications may 
be waived after the death of the person in whose 
favor it exists is determined in large measure by 
the terms of the statute creating the privilege. 98 
Thus, under some statutes requiring the express 
consent of the client in order to waive the privilege 
of nondisclosure of attorney-client communications, 
no power exists to effect such a waiver after death 
of the client, except in specified circumstances; 99 
and under a statute providing that confidential com¬ 
munications to an attorney shall not be disclosed 
without the client’s consent in open court or in writ¬ 
ing produced in court, the personal representative of 
a client may not waive the privilege by calling the 
attorney as a witness. 1 Likewise, under a statute 
prohibiting disclosure by a physician without the 
consent of his patient it has been held that after the 
patient’s decease the privilege cannot be waived. 2 

Generally, however, after death of the person 
making the communication, the privilege may be 
waived by the proper party in interest, 3 even as to 


89. N.Y.—-People v. Patrick, 74 N.E. 
843, 182 N.Y. 131, 19 N.Y.Cr. 136, 
reargument denied 75 N.E. 963, 183 
N.Y. 52. 

90. Puerto Rico.—Domenech v. Gon¬ 
zalez, 12 Puerto Rico Fed. 119. 

91. N.Y.—'Weil v. Weil, 136 N.Y.S. 
190, 151 App.Div. 622, 4 N.Y.Civ. 
Proc.,N.S., 61. 

92. Wis.—Gilbertson v. State, 236 
N.W. 539, 205 Wis. 168. 

93. Wis.—Gilbertson v. State, su¬ 
pra. 

94. Or.—State v. Yee Guck, 195 P. 
363, 99 Or. 231. 

95. Mass.—Blount v. Kimpton, 29 N. 
E. 590, 155 Mass. 378, 31 Am.S.R. 
554. 

N.Y.—Utica Bank v. Mersereau, 3 
Barb.Ch. 528. 

96. N.Y.—Utica Bank v. Mersereau, 
supra. 

70 C.J. p 462 note 68. 

97. N.Y.—Utica Bank v. Mersereau, 
supra* 

98. Mich.—Wohlfeil v. Bankers Life 
Co., 296 N.W. 269, 296 Mich. 310. 

N.Y.—In re Coddington’s Will, 120 
N.E.2d 777, 307 N.Y. 181. 

In re Cleveland's Will, 78 N.Y.S. 
2d 897, 273 App.Div. 623. 

99. N.Y.—In re Alexander’s Will, 130 
N.Y.S.2d 648, 205 Misc. 894—In re 


Williams’ Estate, 39 N.Y.S.2d 741, 
179 Misc. 805. 

In re Olson's Estate, 73 N.Y.S.2d 
876. 

1. Neb.—In re Coons’ Estate, 48 N. 
W.2d 778, 154 Neb. 690—In re Es¬ 
tate of Bayer, 218 N.W. 746, 116 
Neb. 670. 

2. Miss.—Vance v. State, 183 So. 280, 
182 Miss. 840. 

70 C.J. p 462 note 71. 

3. Iowa.—Boyles v. Cora, 6 N.W.2d 
401, 232 Iowa 822. 

N.Y.—Murray v. Physical Culture 
Hotel, 16 N.Y.S.2d 978, 258 App. 
Div. 334, affirmed 17 N.Y.S.2d 862, 
258 App.Div. 334. 

In re Ericson's Will, 106 N.Y.S. 
2d 203, 200 Misc. 1005—Waldron v. 
State, 82 N.Y.S.2d 822, 193 Misc. 
113—In re Ackerman's Estate, 298 
N.Y.S. 38, 163 Misc. 624. 

McKeever v. Teachers’ Retire¬ 
ment Bd. of City of New York, 99 
N.Y.S.2d 884. 

Ohio.—Weis v. Weis, 72 N.E.2d 245, 
147 Ohio St. 416, 169 A.L.R. 668. 
Wash.—Martin v. Shaen, 156 P.2d 
681, 22 Wash.2d 505. 

70 C.J. p 463 note 72. 

Any party in interest 

(1) Provision of Civil Practice Act 
authorizing waiver of provisions of 
the act making communications by a 
patient to a physician privileged, in 
any litigation wherein interests of 
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personal representative of deceased 
patient are deemed by trial judge to 
be adverse to those of estate of de- 
ceased patient, was intended to per¬ 
mit waiver of privilege to be made 
by any party in interest in any liti¬ 
gation where individual interests of 
personal representative are deemed 
by trial judge to be adverse to inter¬ 
ests of estate. 

N.Y.—Kinbacher v. Schneider, 89 N. 

Y.S.2d 350, 194 Misc. 969. 

(2) Such provision authorizing 
waiver by “any party in interest” 
applies only where there has been 
appointment of a “personal repre¬ 
sentative,” meaning an executor or 
administrator, matter has been 
brought to trial and a determination 
made by court of adverse interest, 
or a stipulation is made consenting 
to waiver. 

N.Y.—Kinbacher v. Schneider, supra. 

(2) Phrase “any other party in in¬ 
terest,” as used in statute permit¬ 
ting waiver of privilege includes qlL 
“persons interested” as such expres¬ 
sion is defined in Surrogate's Court 
Act, and is not limited exclusively 
to persons specifically enumerated 
in statute. 

N.Y.—In re Ackerman’s Estate, 298 

N.Y.S. 38, 163 Misc. 624. 

(3) A will contestant who was & 
relative of deceased and also a bene¬ 
ficiary under will was classifiable as 
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confidential communications, 4 where a disclosure lege may be waived by the personal representative 
would not injuriously affect the character or reputa- of deceased ; 6 or, under appropriate circumstances, 
tion of decedent. 5 Thus, in a proper case, the privi- 


"any other party in interest” within 
statute. 

N.Y.—In re Cleveland's Will, 78 N.Y. 
S.2d 897, 273 App.Div. 623. 

(4) Also, will contestants, who 
were legatees under prior will, were 
held within phrase “any other party 
in interest” as used in statute. 

N.Y.—In re Ackerman's Estate, su¬ 
pra 

(5) On the other hand, contestant 
who was not named in last will as 
heneflciary, and was not related to 
deceased, hut merely had pecuniary 
interest as beneficiary under former 
will, was held not “party in interest” 
within statute permitting waiver of 
privilege. 

N.Y.—In re Faiher’s Will, 268 N.Y.S. 
120, 239 App.Div. 246. 

Either the executor, widow, or heir 
at law of a deceased patient may 
waive the privilege, and it is not 
necessary that all should join in the 
waiver. 

N.Y.-—In re Cleveland's Will, 78 N.Y. 

S.2d 897, 273 App.Div. 623. 

70 C.J. p 463 note 73. 

4 In Hew York 

(1) Under earlier provisions of 
the statute, after death of the pa¬ 
tient, only a limited waiver was pos¬ 
sible and the physician, after a waiv¬ 
er, could disclose any information as 
to the mental or physical condition 
of the deceased patient which he ac¬ 
quired in attending the patient pro¬ 
fessionally except information of a 
confidential nature, that is, he could 
testify only as to matters which 
would have been obvious to a lay ob¬ 
server, excluding from consideration 
any confidential matter or secret ail¬ 
ment discovered by him. 

N.Y.—In re Coddington's Will, 120 
N.E.2d 777, 307 N.Y. 181. 

Eder v. Cashin, 120 N.Y.S.2d 
166, 281 App.Div. 456. 

In re Ericson's Will, 106 N.Y.S. 
2d 203, 200 Misc. 1005. 

(2) Under an amendment to the 
statute, however, doctors and nurses, 
when there is a waiver by any “in¬ 
terested party,” can testify as to 
what had formerly been barred as 
confidential communications by pa¬ 
tient, provided only that communica¬ 
tions are not such as tend to disgrace 
the patients or, in the case of a dece¬ 
dent, his memory. 

N.Y.—In re Boyle’s Will, 145 N.Y.S. 
2d 386, 208 Misc. 942. 

S. N.Y.—In re Coddington’s Will, 
120 N.E.2d 777, 307 N.Y. 181. 

In re Boyle’s Will, 145 N.Y.S.2d 
386, 208 Misc. 942—In re Ericson’s 
Will, 106 N.Y.S.2d 203, 200 Misc. 
1005. 


Wash.—Martin v. Shaen, 156 P.2d 681, 
22 Wash.2d 505. 

70 C.J. p 463 note 75. 

Suicidal tendencies 
Testimony that deceased had sui¬ 
cidal tendencies “tended to disgrace 
the memory” of decedent, and there¬ 
fore the privilege accorded knowl¬ 
edge of doctors and others as to de¬ 
ceased’s physical and mental condi¬ 
tion could not be waived. 

N.Y.—Eder v. Cashin, 120 N.Y.S.2d 
165, 281 App.Div. 456. 

6- Ind.—Stayner v. Nye, 85 N.E.2d 
496, 227 IndL 231. 

Iowa—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822. 

Mich.—New York Life Ins. Co. v. 
Newman, 18 N.W.2d 859, 311 Mich. 
368—Harvey v. Silber, 2 N.W.2d 
483, 300 Mich. 510. 

Minn.—In re Cunningham’s Estate, 
17 N.W.2d 85, 219 Minn. 80. 

Mo.—Walton v. Van Camp, 283 S.W. 
2d 493. 

N.J.—In re Selser, 99 A.2d 313, 27 N. 
J.Super. 257, reversed on other 
grounds 105 A-2d 395, 15 N.J. 393. 
N.Y.—Murray v. Physical Culture 
Hotel, 16 N.Y.S.2d 978, 258 App. 
Div. 334, affirmed 17 N.Y.S.2d 862, 
258 App.Div. 334. 

In re Ericson’s Will, 106 N.Y.S.2d 
203, 200 Misc. 1005—Waldron v. 
State, 82 N.Y.S.2d 822, 193 Misc. 
113. 

McKeever v. Teachers’ Retire¬ 
ment Bd. of City of New York, 99 
N.Y.S.2d 884. 

N.D.—Shong v. Farmers’ & Mer¬ 
chants’ State Bank, Hutchinson, 
Minn., 70 N.W.2d 907. 

Wash.—Martin v. Shaen, 156 P.2d 
681, 22 Wash.2d 505. 

Wis.—In re Gallun’s Estate, 254 N.W. 

542, 215 Wis. 314. 

70 C.J. p 463 note 73. 

“Personal representative’ 1 within 
statute 

(1) Legislature, in using term 
“personal representative” in statute 
permitting waiver of privilege ac¬ 
corded doctor's knowledge of deceas¬ 
ed patient’s condition gleaned from 
examination, used the quoted term in 
its broadest sense, and therefore ex¬ 
ecutrix, although not the personal 
representative of deceased, could 
waive such privilege. 

N.Y.—Eder v. Cashin, 120 N.Y.S.2d 
165, 281 App.Div. 456. 

(2) Words “personal representa¬ 
tive” in statute permitting “person¬ 
al representative” of deceased patient 
to waive statutory prohibition 
against disclosure of information by 
physician mean executor or adminis¬ 
trator of deceased patient and did not 
include testator’s father, an heir at 

853 


law, contesting will naming sister 
as sole beneficiary so as to permit 
father to consent to physician attend¬ 
ing testator to testify as to infor¬ 
mation acquired in a professional 
capacity. 

Wis.—In re King’s Will, 29 N.W.2d 

69, 251 Wis. 269. 

Ziegal representative 

(1) Under statute providing that 
no physician or surgeon shall be per¬ 
mitted without consent of patient or 
his legal representatives to disclose 
any confidential information acquired 
in attending patient professionally, 
term “legal representatives” includes 
“executor,” and hence an executor 
could waive statutory privilege in 
will contest. 

D.C.—Thompson v. Smith, 103 F.2d 

936, 70 App.D.C.. 65, 123 A.L.R. 

76. 

(2) Until a legal representative of 
a deceased person has been appointed, 
no authority exists to waive a physi¬ 
cian’s privilege under statute prohib¬ 
iting a physician from disclosing any 
confidential information acquired in 
attending a patient without the con¬ 
sent of the person afflicted or his le¬ 
gal representative. 

D.C.—In re Cottrill’s Estate, D.C., 

39 F.Supp. 689. 

(3) So, a nominated executor can¬ 
not waive the privilege prior to ad¬ 
mission of will to probate and is¬ 
suance of letters. 

D.C.—McCartney v. Holmquist, 106 

F.2d 855, 70 App.D.C. 334, 126 A. 

L.R. 375. 

(4) Decedent’s niece who was nam¬ 
ed as beneficiary in a prior will and 
who joined in caveat filed by her 
mother was not a “legal representa¬ 
tive” within statute. 

D.C.—In re Cottrill’s Estate, supra. 

(5) However, in suit by grantor’s 
heirs to set aside, on ground of gran¬ 
tor’s mental incapacity, a conveyance 
of realty to a stranger, the heirs were 
entitled to exercise, as against the 
grantee, the patient-grantor’s privi¬ 
lege of waiver so that medical testi¬ 
mony and hospital records that gran¬ 
tor was insane were properly ad¬ 
mitted. 

D.C.—Calhoun v. Jacobs, 141 F.2d 

729, 79 U.S.App.D.C. 29. 

Gtraatees in deed 

(1) In suit between grantees in 
deceased’s deed and devisee in de¬ 
ceased’s will, grantees were deceas¬ 
ed's representatives who could waive 
privilege attaching to deceased’s com¬ 
munications to attorney drawing 
deed. 

Mo.—Wilcox v. Coons, 220 S.W.2d 15, 

359 Mo. 52. 
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it may be waived by the heirs of the decedent, 7 or other claimant, 11 or by one not given such power 

the surviving spouse. 8 In a proceeding to remove by the statute providing for waiver. 12 So, it has 

an administrator, he may not waive the privilege been held that the right under statute with respect 

as to communications made to a physician by de- to privileged communications to a physician cannot 

cedent, as the right to waive the statute inures to be waived by stipulation of the beneficiary of a life 

the personal representative of the patient only where policy, in his proof of loss, so as to render admissible 

such representative seeks to conserve the interests the physician’s testimony with respect to matters of 

of the estate. 9 a privileged character affecting the insured. 13 

Beneficiaries on insurance policies may, in a prop- g 30 3 t Necessity for Express Waiver 
er case, waive the privilege of the deceased in- ^ waiver of privilege with respect to confidential 

sured. 10 It has been held, however, that the privi- communications may be either express or implied, 
lege cannot be waived by one seeking the proceeds As a general rule the waiver of a client’s or pa- 
of a policy as appointee of deceased as against an- tient’s privilege with respect to confidential com- 

(2) Where plaintiffs in suit in 1 cian and patient does not survive and I preventing* its depletion by any 
equity to set aside warranty deed succeed to his personal representa- wrongful, invalid, or unlawful con- 


were heirs at law of deceased gran¬ 
tor, and one of defendants was the 
grantee in the deed, and the other 
defendants were nominal parties only, 
the grantee was, under the circum¬ 
stances, a representative of deceased 
grantor and was entitled to waive 
privilege as to communications be¬ 
tween grantor and his attorney, and 
testimony of attorney was properly 
admitted. 

Mo.—Walton v. Van Camp, 283 S.W. 

2d 493. 

Capacity in which acting 

(1) Party acting In a matter per¬ 
sonal to him alone does not thereby 

V&ive privilege he had as represent¬ 
ative of deceased. 

Minn.—Ost v. Ulring, 292 N.W. 207, 

207 Minn. 500. 

(2) In suit to compel specific per¬ 
formance of claimed oral agreement 
of husband and wife during their 
lifetime to make mutual reciprocal 
identical wills, binding on survivor, 
where testimony of attorney who 
prepared wills tended to benefit ex¬ 
ecutrix of estate of both of her par¬ 
ents individually, and not to benefit 
the estate, executrix was not acting 
in capacity of personal representa¬ 
tive in attempting to waive privilege 
as to communications between dece¬ 
dents and attorney. 

Mich.—Eicholtz v. Grunewald, 21 N. 

W.2d 914, 313 Mich. 666. 

Xn Ohio 

(1) In death action by administra¬ 
tor of decedent’s estate, exclusion 
of testimony of physician who at¬ 
tended decedent as to cause of death 
on ground that it concerned privileg¬ 
ed communication was held errone¬ 
ous, as such privilege may be waiv¬ 
ed by deceased patient’s personal rep¬ 
resentative. 

Ohio.—Colwell v. Dwyer, App., 35 

N.E.2d 789. 

(2) It has been held, on the other 
hand, that the right of a patient to 
waive the protection given to him 
under statute relating to privileged 
communications between the physi- 


tives or heirs, and hence it was in¬ 
competent for administrator in 
wrongful death action to offer tes¬ 
timony of physician of a decedent as 
to communications made to physician 
in his capacity as a physician. 

Ohio.—Parisky v. Pierstorff, 27 N.E. 
2d 254, 63 Ohio App. 503. 

(3) In a proceeding to contest a 
will, the executor has been held to 
have no power to waive the privilege 
from testifying as to confidential 
communications. 

Ohio.—Haley v. Dempsey, 14 Ohio 
App. 326. 

7. Ind.—Stayner v. Nye, 85 N.E.2d 
496, 227 Ind. 231. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401, 
232 Iowa 822. 

Okl.—In re Porter’s Estate, 257 P. 

2d 517, 208 Okl. 475. 

70 C.J. p 463 note 74. 

Opposition, of executor 

In will contest, heirs contesting 
will held entitled to waive statutory 
privilege forbidding physician to tes¬ 
tify to facts acquired professionally 
touching testamentary capacity of 
testator, notwithstanding executor 
opposed such waiver. 

Kan.—Gorman v. Hickey, 64 P.2d 587, 
145 Kan. 54. 

8. Mo.—Denny v. Robertson, 179 S. 
W.2d 5, 352 Mo. 609. 

N.Y.—In re Ericson’s Will, 106 N.Y. 

S.2d 203, 200 Misc. 1005. 

Ohio.—Industrial Commission of 
Ohio v. Warnke, 2 N.E.2d 248, 131 
Ohio St 140. 

Interest in property 

Surviving widow of a childless in¬ 
testate In seeking to set aside deceas¬ 
ed husband’s deed because of his 
mental incompetence was entitled to 
“waive” the privilege conferred by 
statute on deceased husband of pre¬ 
venting an attorney, physician or 
clergyman from giving testimony as 
to any confidential communication 
properly intrusted to him in his pro¬ 
fessional capacity, since as his sur¬ 
viving widow she had an interest in 
deceased husband’s property and in 
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veyance. 

Iowa.—Boyles v. Cora, 6 N.W.2d 401* 
232 Iowa 822. 

Waiver held not effected 

In business beneficiary’s action on 
life policy statutory privilege accord¬ 
ed relationship between physician 
and patient was not, under applicable 
Michigan law, waived by written au¬ 
thorization, given by wife of insured 
to physician who treated her hus¬ 
band, to furnish representative of 
insurer, who was investigating case, 
with facts pertaining to insured’s ill¬ 
ness and cause of death. 

U.S.—Ranger, Inc. v. Equitable Life 
Assur. Soc. of U. S., C.A.Mich„ 196 
F.2d 968. 

9. Ind.—Scott v. Smith, 85 N.E. 774, 
171 Ind. 453. 

10. U.S.—vEtna Life Ins. Co. v. Mc- 
Adoo, C.C.A.Ark., 106 F.2d 618. 

70 C.J. p 463 note 77. 

Waiver in. certificate 

Beneficiary of insurance certificate’ 
held entitled to waive privileged na¬ 
ture of communications under statute 
between insured and his physician so- 
as to render them admissible in ac¬ 
tion on certificate, where certificate 
included waiver of such privilege by 
insured in favor of insurer. 

Iowa.—Miser v. Iowa State Travel¬ 
ing Men’s Ass’n, 273 N.W. 155, 223 
Iowa 662. 

11. Iowa.—Shuman v. Supreme 
Lodge Knights of Honor, 81 N.W. 
717, 110 Iowa 480. 

12. N.Y.—Roth v. Equitable Life 
Assur. Soc. of U. S., 59 N.Y.S.2d 
707, 186 Misc. 403, affirmed 62 N.Y. 
S.2d 612, 270 App.Div. 923—Roth v. 
Equitable Life Assur. Soc. of U. 
S., 50 N.Y.S.2d 119, 186 Misc. 612, 
affirmed 55 N.Y.S.2d 117, 269 App. 
Div. 746, appeal denied 56 N.Y.S. 
2d 202, 269 App.Div. 818—Entian 
v. Provident Mut. Life Ins. Co. of 
Philadelphia, 279 N.Y.S. 580, 155 
Misc. 227. 

70 C.J. p 464 note 79. 

13. Mich.—Wohlfeil v. Bankers Life 
Co., 296 N.W. 269, 296 Mich. 310. 
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■raunications may be either express or implied. 14 
While some statutes in terms require an express 
waiver in order to qualify the attorney or physi¬ 
cian, 15 it has been held, under such a statute, that 
a waiver may be expressed by some formal state¬ 
ment on record to such effect, or implied from some 
conduct or procedure at the trial, or in an examina¬ 
tion preparatory thereto, of the party entitled to as¬ 
sert the privilege. 16 So, a waiver may appear from 
the proof offered by a party and the issues ten¬ 
dered. 17 

§ 309. Time and Place of Waiver 

The privilege as to confidential communications ordi¬ 
narily may be waived by the person in whose favor it 
exists at any time, but where it is so provided by the 
statute, the waiver must be made at the trial or exami¬ 
nation in the course of which the testimony of the attor¬ 
ney or physician is called for. 

As a general rule, the privilege as to confidential 
communications may be waived by the person in 
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whose favor it exists at any time. 18 So, in the ab¬ 
sence of statutory restriction a waiver of the privi¬ 
lege may be made before the confidential relation 
is established, 19 or before the trial, 20 or after the 
erroneous admission of the testimony. 21 Under 
some statutes, however, a waiver of the privilege, 
in order to be effective, must be made at the trial or 
examination in the course of which the testimony of 
the attorney or physician is called for, 22 and a 
waiver previously obtained is of no effect. 23 

Where so provided by the statute, the waiver must 
be made either in open court on trial of the action 
or on written stipulation, 24 and publication of a pa¬ 
tient's diseases in a medical journal by his physi¬ 
cian will not take the place of such waiver,* 25 
but under such a statute, the waiver of the privilege 
need not be made in “open court” in a literal and 
limited sense, 26 and when a patient through a proper 
legal representative files a verified application in a 
court proceeding asking that medical records be 


14. U.S.—In re Buckminster's Es¬ 
tate, v. C. L R., C.C.A.2, 147 F.2d 
331. 

Tweith v. Duluth, M. & I. R. Ry. 
Co., D.C.Minn., 66 F.Supp. 427. 

Magida on Behalf of Vulcan De- 
tinning Co. v. Continental Can Co., 
D.C.N.Y., 12 F.R.D. 74. 

Pa.—Huffman v. Simmons, 200 A. 274, 
131 Pa.Super. 370. 

Wash.—McUne v. Fuqua, 253 P.2d 
632, 42 Wash.2d 65, opinion adhered 
to 257 P.2d 636, 42 Wash.2d 65. 

70 C.J. p 464 note 81. 

15. U.S.—In re Associated Gas & 
Elec. Co., D.C.N.Y., 59 F.Supp. 743. 

Matison v. Matison, 95 N.Y.S.2d 
837, affirmed 97 N.Y.S.2d 550, 277 
App.Div. 770. 

70 C.J. p 464 note 82. 

16. U.S.—Munzer v. Swedish Am. 
Line, D.C.N.Y., 35 F.Supp. 493. 

What amounts to waiver see infra § 
310. 

When waiver implied 

Under act prohibiting a physician 
■from disclosing any information ac¬ 
quired in attending a patient in a 
professional capacity which was nec¬ 
essary to enable him to act in such 
-capacity, a waiver of the privilege 
may be implied where conduct of 
the party asserting the privilege has 
-placed the adverse party in such a 
position with respect to the evidence 
that it would be unfair to permit re¬ 
tention of the privilege. 

N.Y.—Scolavino v. State, 62 N.Y.S.2d 
17, 187 Misc. 253, modified on other 
grounds 67 N.Y.S.2d 202, 271 App. 
Div. 618, affirmed 74 N.E.2d 174, 
297 N.Y. 460. 

17. N.Y.—Eder v. Cashin, 120 N.Y.S. 
2d 165, 281 App.Div. 456. 


18. Cal.—Hession v. City and County 
of San Francisco, 265 P.2d 542, 122 
C.A.2d 592. 

19. Idaho.—Trull v. Modern Wood¬ 
men of America, 85 P. 1081, 12 
Idaho 318, 10 Ann.Cas. 53. 

Neb.—Western Travelers’ Acc. Assoc, 
v. Munson, 103 N.W. 688, 73 Neb. 
858, 1 L.R.A.,N.S., 1068. 

Waiver in application for life insur¬ 
ance see infra § 310 f. 

20. Miss.—Fornea v. Goodyear Yel¬ 
low Pine Co., 178 So. 914, 181 Miss. 
50. 

21. Mass.—Adams v. Frank, 110 N. 
E. 290, 222 Mass. 215. 

22. U.S.—In re Associated Gas & 
Electric Co., D.C.N.Y., 59 F.Supp. 
743. 

N.Y.—La Plante v. Garrett, 126 N.Y. 
S.2d 470, 282 App.Div. 1096, rear¬ 
gument and appeal denied 130 N.Y. 
S.2d 910, 283 App.Div. 987. 

Vilardi v. Vilardi, 107 N.Y.S.2d 
342, 200 Misc. 1043. 

Commissions to take testimony 
Plaintiff was entitled to commis¬ 
sions to take testimony of witness’ 
administrator without the state on 
the theory that a waiver of patient’s 
privilege by administrator on inter¬ 
rogatories would be a portion of the 
“trial of the action” for purpose of 
satisfying statute permitting admin¬ 
istrator to waive the privilege. 

N.Y.—Murray v. Physical Culture 
Hotel, 16 N.Y.S.2d 978, 258 App.Div. 
334, affirmed 17 N.Y.S.2d 862, 258 
App.Div. 334. 

23. N.Y.—Holden v. Metropolitan L. 
Ins. Co., 58 N.E. 771, 165 N.Y. 13, 

! motion denied 59 N.E. 150, 165 N. 
I Y. 647. 


Reasonable cause 

Waiver executed by patient’s ad¬ 
ministrator consenting to plaintiff’s 
examination of physician was insuffi¬ 
cient where executed in advance of 
trial, but it was sufficient to estab¬ 
lish reasonable cause to believe that 
administrator would waive privilege 
on trial, and justified issuance of 
commission to take his testimony 
with reference thereto. 

N.Y.—Murray v. Physical Culture 
Hotel, 16 N.Y.S.2d 978, 258 App.Div. 
334, affirmed 17 N.Y.S.2d 862, 258 
App.Div. 334. 

Motion pendente lite 

Where plaintiff husband brought 
action for annulment on ground that 
defendant, being in fact sterile at 
time of marriage, fraudulently rep¬ 
resented to plaintiff that she was 
able to bear children and wife coun¬ 
terclaimed for separation, fact that 
when defendant moved pendente lite 
for alimony and counsel fee, she pre¬ 
sented affidavit in which she stated 
that she was examined by a physi¬ 
cian, submitted herself to an opera¬ 
tion, and as result thereof was unable 
to bear children of which fact she in¬ 
formed plaintiff before their mar¬ 
riage, did not constitute a waiver of 
physician and patient privilege by 
defendant made on trial of action in 
open court. 

N.Y.—’Vilardi v, Vilardi, 107 N.Y.S. 
2d 342, 200 Misc. 1043. 

24. N.Y.—Vilardi v. Vilardi, supra. 

25. N.Y.—Scher v. Metropolitan St. 
R. Co., 75 N.Y.S. 625, 71 App.Div. 
28, 11 N.Y.Ann.Cas. 13. 

26. N.Y.—Application of Warring¬ 
ton, 100 N.Y.S.2d 655, 277 App.Div. 
1076, affirmed In re Warrington, 100 
N.E.2d 170, 303 N.Y. 129. 
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§§ 309-310 WITNESSES 

disclosed, the privilege is effectively and irrevocably 
waived. 27 Where, on the examination of a witness 
under a commission, testimony as to privileged mat¬ 
ters is taken for use at the trial, the waiver must be 
considered as having been made on the trial and is 
effective. 28 The attorneys for the respective parties 
may, prior to the trial, stipulate as to such waiver 
and such stipulation is sufficient. 29 

§ 310. What Constitutes Waiver 

a. In general 

b. Failure to object 

c. Testimony by privileged person 

d. Interrogation by privileged person 
e« Disclosure to third person 

f. Applications for insurance, and proof 
of injury or death 

a. In General 

A waiver of privilege as to confidential communica¬ 
tion s need not be expressed in writing op in any particu¬ 
lar form, where not so required by statute, but the waiver 


97 C.J.S. 

must be distinct and unequivocal and the intent to waive 
must be expressed either by word or act or omission to 
speak and act. Generally, the privilege is waived when¬ 
ever the person entitled to the protection of the statute 
voluntarily makes public matters of which a disclosure 
without his consent is forbidden. 

Unless otherwise provided by statute, a waiver of 
privilege as to confidential communications need not 
be expressed in writing or in any particular form, 30 
but there must be a distinct and unequivocal waiver 
in order to authorize the disclosure of privileged 
communications, 31 and the intent to waive must be 
expressed either by word or act or omission to speak 
and act. 32 The waiver must be free and volun¬ 
tary, 33 and disclosure exacted from a client by com¬ 
pulsion of judicial process is not in law a voluntary 
disclosure which will operate as a waiver of the 
privilege surrounding confidential communications 
between attorney and client. 34 When a patient 
through a proper legal representative files a verified 
application in a court proceeding asking that con¬ 
fidential records be disclosed, the privilege is effec¬ 
tively and irrevocably waived. 35 


27. N.Y.—Application of Warring¬ 
ton, 100 N.Y.S.2d 655, 277 App.Div. 
1076, affirmed In re Warrington, 
100 N.E.2d 170, 303 N.Y. 129. 

28. N.Y.—Clifford v. Denver, etc., R. 
Co., 80 N.E. 1094, 188 N.Y. 349, 38 
N.Y.Civ.Proc. 196. 

29. N.Y.—Geis v. Geis, 101 N.Y.S. 
845, 116 App.Div. 362, 38 N.Y.Civ. 
Proc. 134. 

70 C.J. p 464 note 88. 

30. U.S.—In re Associated Gas & 
Elec. Co., D.C.N.Y., 59 F.Supp. 743. 

Magida on Behalf of Vulcan 
Detinning Co. v. Continental Can 
Co., D.C.N.Y., 12 F.R.D. 74. 

Proof offered 

Waiver need not be in writing, and 
need not be an express statement of 
intention to waive, but may appear 
from proof offered by such represent¬ 
ative and issues tendered. 

N.Y.—Eder v. Cashin, 120 N.Y.S.2d 
165, 281 App.Div. 456. 

31. Cal.—In re De Neef, 109 P.2d 
741, 42 C.A.2d 691. 

Or.—Corpus Juris cited in McKin¬ 
non v. Chenoweth, 155 P.2d 944, 951, 
176 Or. 74. 

70 C.J. p 464 note 89. 

Specious argument 
Privilege of confidential commu¬ 
nication between client and attorney 
should be regarded as sacred and is 
not to be whittled away by means 
of specious argument that it has 
been waived. 

CaL—People v. Kor, 277 P.2d 94, 129 
C.A.2d 436. 

A * ‘waiver” by deceased husband 

of privilege against testifying to 
communications between husband apd 
wife must have been such as would 


amount to consent of husband to ex¬ 
amination of wife. 

Cal.—In re De Neef, 109 P.2d 741, 42 

C. A.2d 691. 

Acts held to constitute waiver 
U.S.—U. S. V. Beekman, C.C.A.N.Y., 
155 F.2d 580. 

Cal.—People v. Ottenstror, 273 P.2d i 
289, 127 C.A.2d 104—Leemhuis v. 
Leemhuis, 289 P.2d 852, 137 C.A.2d 
117. 

Credit Bureau of San Diego v. 
Smallen, 249 P.2d 619, 114 C.A.2d 
Supp. 834. 

Colo.—Hill v. Hill, 107 P.2d 597, 106 
Colo. 492. 

Mo.—Prince v. Metropolitan Life Ins. 

Co., 129 S.W.2d 5, 235 Mo.App. 168. 
N.Y.—Grobin v. Grobin, 55 N.Y.S.2d 

32. 

Ohio.—Fayen v. Cleveland Trust Co., 

9 Ohio Supp. 148. 

Wis.—Schwartz v. Schneuriger, 69 
N.W.2d 756, 269 Wis. 535—Raddant 
v. Labutzke, 289 N.W. 659, 233 Wis. 
381. 

Acts held not to constitute waiver 

U.S.—Blankenship v. Rowntree, C.A. 
Okl., 219 F.2d 597. 

Magida on Behalf of Vulcan De¬ 
tinning Co. v. Continental Can Co., 

D. C.N.Y., 12 F.R.D. 74. 

Cal.—People v. Hernandez, 252 P.2d 
75, 115 C.A.2d 435. 

Ky.—Todd v. Barbee, 111 S.W.2d 1041, 
271 Ky. 381. 

Mo.—Hemminghaus v. Ferguson, 215 
S.W.2d 481, 358 Mo. 476. 

Metropolitan Life Ins. Co. v. 
Ryan, 172 S.W.2d 269, 237 Mo.App. 
464. 

Neb.—Leeds v. Prudential Ins. Co. 
of America, 258 N.W. 672, 96 A.L.R. 
1414, 128 Neb. 395. 
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N.Y.—Hurd v. Republic Steel Corp., 
87 N.Y.S.2d 64, 275 App.Div. 725, 
reargument denied 91 N.Y.S.2d 763, 
275 App.Div. 1008. 

Jones v. Jones, 144 N.Y.S.2d 820, 
208 Misc. 721. 

Ohio.—Russell v. Penn Mut. Life Ins. 
Co., 41 N.E.2d 251, 70 Ohio App. 113. 

Hasbrouck v. Goodyear Tire & 
Rubber Co., Com.PL, 99 N.E.2d 329, 
Okl.—Massachusetts Bonding & Ins. 
Co. v. Jones, 94 P.2d 885, 185 Okl. 
551. 

32. U.S.—In re Associated Gas & 
Electric Co., D.C.N.Y., 59 F.Supp. 
743. 

Magida on Behalf of Vulcan De¬ 
tinning Co. v. Continental Can Co., 
D.C.N.Y., 12 F.R.D. 74. 

Clear proof 

Intention to waive must clearly ap¬ 
pear. 

Cal.—Kramer v. Policy Holders’ Life 
Ins. Ass’n, 42 P.2d 665, 5 C.A2d 
380. 

33. Iowa.—Donovan v. Donovan, 300 
N.W. 656, 231 Iowa 14. 

Ohio.—Harpman v. Devine, 10 N.E. 
2d 776, 133 Ohio St. 1, 114 A.L.R. 
789. 

70 C.J. p 464 note 92 [a]. 

Waiver held voluntary 
Wis.—Grosberg v. Grosberg, 68 N. 
W.2d 725, 269 Wis. 165. 

34. N.Y.—In re Topliffe, 77 N.Y.S.2d 
716, 191 Misc. 466, affirmed 80 N.Y. 
S.2d 360, 274 App.Div. 760, appeal 
denied 83 N.Y.S.2d 229, 274 App.Div. 
876. 

35. N.Y.—Application of Warring¬ 
ton, 100 N.Y.S.2d 655, 277 App.Div. 
1076, affirmed In re Warrington, 
100 N.E.2d 170, 303 N.Y. 129. 
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Generally, the privilege is waived whenever the 
person entitled to the protection of the statute 
voluntarily makes public matters of which a dis¬ 
closure without his consent is forbidden, 36 or calls 
or expressly consents to a witness testifying as to 


such matters; 37 and so w T here one has voluntarily 
introduced evidence of communications claimed to 
be privileged the privilege is waived and additional 
testimony may be introduced with respect thereto, 38 
but only as to the same subject matter, 39 and the 


36. U.S.— U. S. v. Shibley, D.C.Cal., 
112 F.Supp. 734—In re Associated 
Gas & Elec. Co., D.C.N.Y., 59 F. 
Supp. 743. 

Magida on Behalf of Vulcan De¬ 
taining Co. v. Continental Can Co., 
D.C.N.Y., 12 F.R.D. 74—Wild v. 
Payson, D.C.N.Y., 7 F.R.D. 495. 
Cal.—Seeger v. Odell, 148 P.2d 901, 
64 C.A.2d 397. 

Colo.—Metropolitan Life Ins. Co. v. 

Kaufman, 87 P.2d 758, 104 Colo. 13. 
Mo.—Conser v. Atchison, T. & S. F. 
Ry. Co., 266 S.W.2d 587, certiorari 
denied 75 S.Ct 45, 348 U.S. 828, 99 
L.Ed. 653. 

N.Y.—Apter v. Home Life Ins. Co. of 
New York, 194 N.E. 846, 266 N.Y. 
333. 98 A.L.R. 1281. 

In re Monroe's Will, 63 N.Y.S. 
2d 141, 270 App.Div. 1039. 

In re Strong’s Estate, 6 N.Y.S.2d 
300, 168 Misc. 716, affirmed In re 
Strong’s Will, 11 N.Y.S.2d 225, 256 
App.Div. 971. 

Ohio.—Foley v. Poschke, 32 N.E.2d 
858, 66 Ohio App. 227, affirmed 31 
N.E.2d 845, 137 Ohio St. 593. 

70 C.J. p 464 note 90. 

Other statements of rule 

(1) Where possessor of privileged 
communications chooses to bring into 
light the transaction to which the 
communications relate, he may no 
longer suppress the communications. 
U.S.—U. S. v. Krulewitch, C.C.A.N. 

Y., 145 F.2d 76, 156 A.L.R. 337. 

(2) Any voluntary disclosure at 
trial of existence of disease, whether 
made on examination of physician or 
other witness or made in form of 
admission or stipulation, destroys the 
privilege relating to a physician’s 
testimony. 

N.Y.—Strader v. Collins, 116 N.Y.S.2d 
318, 280 App.Div. 582. 

Evidence given government agent 

Statute providing that records of 
interstate shipments of food, drugs, 
etc., shall be subject to inspection 
by government agent but that evi¬ 
dence thus obtained shall not be used 
in criminal prosecution of person 
from whom obtained was not applica¬ 
ble to suppress evidence voluntarily 
given government agent who made 
inspection pursuant to statute au¬ 
thorizing factory inspection. 

U.S.—U. S. v. Scientific Aids Co., D. 
C.N.J., 117 F.Supp. 588. 

Reference to wife 

Defendant, who had referred inves¬ 
tigating officers to his wife for an¬ 
swers to questions, waived privilege, 
and it was not error for trial court, 
in homicide prosecution, to permit 


introduction in evidence of statement 
made by defendant’s wife, in form of 
written questions and answers, and 
signed by her. 

Ind.—Hunt v. State, 133 N.E.2d 48. 
Exchange of statements 
Arrangement between insurers of 
vehicles involved in collision to ex¬ 
change statements of their respec¬ 
tive insureds waived any privilege 
that might otherwise have been in¬ 
voked on ground of privileged com¬ 
munication between attorney and 
client and rendered statement made 
by driver of defendants' truck to 
their insurer admissible at instance 
of plaintiff. 

Minn.—Halloran v. Tousignant, 41 N. 

W.2d 874, 230 Minn. 399. 

Waiver held not shown 
Cal.—Ex parte Howard, 289 P.2d 537, 
136 C.A.2d 816. 

N.Y.—In re Topliffe, 77 N.Y.S.2d 716, 
191 Misc. 466, affirmed 80 N.Y.S.2d 
360, 274 App.Div. 760, appeal de¬ 
nied 83 N.Y.S.2d 229, 274 App.Div. 
876. 

37. U.S.—'Willard C. Beach Air 

Brush Co. v. General Motors Corp., 
D.C.N.J., 118 F.Supp. 242—U. S. v. 
Schneiderman, D.C.Cal., 106 F.Supp. 
731. 

Ind.—Key v. State, 132 N.E.2d 143. 
N.Y.—Davis v. Davis, 146 N.Y.S.2d 
630, 1 A.D.2d 675. 

People v. Afarian, 108 N.Y.S.2d 
533, 202 Misc. 199. 

Weitzman v. Equitable Life As- 
sur. Soc. of U. S., 26 N.Y.S.2d 643. 
N.D.—Thomas v. New York Life Ins. 

Co., 260 N.W. 605, 65 N.D. 625. 

Okl.—Hudman v. State, 205 P.2d 1175, 
89 Okl.Cr. 160. 

70 C.J. p 464 note 91. 

Claim for workmen’s compensation 
Physician-patient privilege is waiv¬ 
ed when a claim for workmen’s com¬ 
pensation is not only filed but is pros¬ 
ecuted by one competent to do so, 
for the valid prosecution of such a 
j claim necessarily involves the giv¬ 
ing of testimony on behalf of the 
claimant with respect to the inju¬ 
ries alleged to have been caused by 
the accident; actual waiver occurs 
as soon as evidence is given of the 
claimant's injuries. 

N.Y.—Petition of Maryland Cas. Co., 
80 N.Y.S.2d 181, 274 App.Div. 211. 
Plaintiff’s offer to permit her local 
examining physician to testify was a 
“waiver” of her statutory privilege 
against disclosure of communications 
between plaintiff and her physician. 
Miss.—Clary v. Breyer, 13 So.2d 633, 
194 Miss. 612. 


Objection to wife’s testimony as to 
statements made by husband in tel¬ 
ephone conversation with her on 
ground that they constituted privi¬ 
leged communications was waived by 
failure to object to previous testi¬ 
mony by wife as to statements made 
to her by husband when they were 
alone and introduction by agreement 
of letters written by husband and 
wife to each other. 

Mo.—Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184. 

Executrix, who, in proceeding be¬ 
fore tax court for redetermination of 
deficiency in estate tax on theory that 
decedent made transfers in contem¬ 
plation of death, introduced state¬ 
ments and diagnosis of physician who 
attended decedent at the hospital, im¬ 
pliedly waived privilege afforded by 
statute and hence hospital record was 
properly admitted. 

U.S.—Buckminister's Estate v. C. I. 
R., C.C.A.2, 147 F.2d 331. 

38. U.S.—Wild v. Payson, D.C.N.Y., 
7 F.R.D. 495. 

Mo.—Meadows v. Metropolitan Life 
Ins. Co., App., 104 S.W.2d 788. 

N.Y.—People v. Ramistella, 118 N. 

E.2d 566, 306 N.Y. 379. 

70 C.J. p 464 note 92. 

Hospital records 

(1) Where contest in probate pro¬ 
ceedings was between executor and 
devisees as proponents and heirs at 
law as contestants, offering in evi¬ 
dence by heirs at law of hospital rec¬ 
ords concerning deceased was a waiv¬ 
er of privilege as to decedent, if any, 
arising on ground that the records 
were a confidential communication 
between physician and patient. 

Okl.—In re Porter's Estate, 257 P.2d 
517, 208 Okl. 475. 

(2) Where certain portions of hos¬ 
pital records of insured were admit¬ 
ted over beneficiary’s objection that 
they were privileged, but beneficiary 
then introduced other parts of such 
records, any privilege with respect 
to the records was waived. 

U.S.—Feldmann v. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., C. 
C.A.Mo., 142 F.2d 628. 

(3) However, offering of a hospital 
record in evidence does not alone con¬ 
stitute a waiver of privilege of at¬ 
tending physician's testimony where 
no part of such record has been 
made by such physician. 

U.S.—Feldmann v. Connecticut Mut. 
Life Ins. Co., D.C.Mo., 57 F.Supp. 
70. 

39. Iowa.—Burns v. City of Water¬ 
loo, 173 N.W. 16, 187 Iowa 922, 
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client’s disclosure of his attorney’s communications 
to him does not permit his attorney to testify with 
respect to the client’s communications to the at¬ 
torney. 40 It has been held, however, that the privi¬ 
lege conferred by statute that a physician should 
not disclose or testify as to treatment of his patient 
without the consent of the party to whom the privi¬ 
lege is extended is not waived by publication of the 
confidential information. 41 

Except where otherwise provided by statute, 42 
a person who brings an action for damages for a 
personal injury does not thereby waive the privi¬ 
lege as to the physician who treated him for such 
injury; 43 nor does a suit on an insurance policy 
waive the privilege as to the insured’s physician. 44 
It has been held, however, that when a party seeks 
relief in a court of law, he must be deemed to have 
waived any privilege, which he otherwise might 
have had, to withhold testimony required by the 
rules of pleading or evidence as a basis for such 
relief; 45 and when the government institutes crim¬ 
inal proceedings in which evidence, otherwise privi¬ 
leged under a statute or regulation, becomes im¬ 
portantly relevant, it abandons the privilege. 46 If 
plaintiff in an action tenders to the jury the issue 
of his physical condition he waives the privilege, 47 
and denial on cross-examination that any confiden¬ 
tial relationship existed has also been held a waiver 
of the privilege. 48 A spouse relying on a contract 
between spouses waives the statutory privilege that 


neither spouse may testify to communications be¬ 
tween them without the other spouse’s consent as far 
as communications with respect to such contract 
are concerned. 49 Where an executor proceeds 
against the attorney of his decedent for the dis¬ 
covery and production of certain property, he waives 
the privilege as to relevant communications between 
decedent and the attorney. 50 

If a party’s attorney submits to the discretion of 
a witness the question whether a communication 
of the party to such witness is privileged, the right 
to object to the testimony of the witness is waived; 51 
but where proper objection to testimony as to privi¬ 
leged communications has been made and overruled, 
the privilege is not waived by an attempt to meet 
the improper testimony. 52 A notice by plaintiff to 
defendant to produce a letter written to defendant 
by plaintiff’s physician does not justify the admis¬ 
sion of privileged communications between plain¬ 
tiff and his physician over his objection. 53 

Where a public officer may waive the privilege as 
to communications made to him in his official ca¬ 
pacity the offering of the document containing the 
communications is a waiver of the privilege; 54 but 
where a deputy fire marshal cannot waive a stat¬ 
utory privilege extended to notes of investigation 
of fires his use of such notes to refresh his recollec¬ 
tion is not a waiver of the privilege against dis¬ 
closure. 55 A defendant who offers in evidence the 


modified on other grounds 174 N. 
W. 644. 

40. N.Y.—In re Topliffe, 77 N.T.S. 

2d 716, 191 Misc. 466, affirmed 80 
N.Y.S.2d 360, 274 App.Div. 760, 

appeal denied 83 N.Y.S.2d 229, 274 
App.Div. 876. 

41. Mich.—Polish Roman Catholic 
Union of America v. Palen, 5 N.W. 
2d 463, 302 Mich. 557. 

42. Cal.—Ballard v. Pacific Grey¬ 
hound Lines, 170 P.2d 465, 28 C. 
2d 357. 

70 C.J. p 465 note 94. 

Reason for rule 

Whole purpose of physician-patient 
privilege is to preclude humiliation 
of patient that might follow disclo¬ 
sure of his ailments and when pa¬ 
tient himself discloses those ail¬ 
ments by bringing an action in which 
they are in issue, there is no longer 
any reason for privilege. 

Cal.—City & County of San Francis¬ 
co v. Superior Court in and for 
City & County of San Francisco, 
231 P.2d 26, 37 C.2d 227, 25 A.L.R. 
2d 1418. 

43. Mo.—Hemminghaus v. Ferguson, 
215 S.W.2d 481, 358 Mo. 476. 

70 C.J. p 465 note 95. 


Bringing of action by committee 

of incompetent person for injuries, 
which allegedly caused incompetent 
person to lose her sanity, did not 
waive privilege with respect to rec¬ 
ords of hospital where incompetent 
person was treated for mental illness. 
N.Y.—La Plante v. Garrett, 126 N. 
Y.S.2d 470, 282 App.Div. 1096, re¬ 
argument and appeal denied 130 
N.Y.S.2d 910, 283 App.Div. 987. 

44. Mo.—Foman v. Liberty Life Ins. 
Co., App., 51 S.W.2d 212. 

45. U.S.—Fleming v. Bernard!, D.C. 
Ohio, 1 F.R.D. 624. 

N.Y.—In re Gardiners Ave. Levit- 
town, 136 N.Y.S.2d 166, 207 Misc. 
190. 

Filing of claim 

In action for injuries sustained by 
an infant in a state school, filing of 
a claim, proof of the subject-matter, 
necessitating the use of ordinarily 
privileged matter, constituted a waiv¬ 
er of physician and patient privi¬ 
lege with respect to nature and ex¬ 
tent of injuries, and with respect 
to examination of the proper per¬ 
son as to the records and the course 
of study, undertaken by the claim¬ 
ant and his physical condition prior 
to the accident. 


N.Y.—Van Heuverzwyn v. State, 134 
N.Y.S.2d 922, 206 Misc. 896. 

46. U.S.—U. S. v. Beekman, C.C.A. 
N.Y., 155 F.2d 580. 

U. S. ex rel. Schlueter v. Watkins, 
67 F.Supp. 556, affirmed, C.C.A., 158 
F.2d 853. 

47. N.Y.—Eder v. Cashin, 120 N.Y.S. 
2d 165, 281 App.Div. 456. 

4a Iowa.—Jacobs v. City of Cedar 
Rapids, 164 N.W. 891, 181 Iowa 407. 
70 C.J. p 465 note 97. 

49. Cal.—Credit Bureau of San Die¬ 
go v. Smallen, 249 P.2d 619, 114 C. 
A.2d Supp. 834. 

50. Mo.—Ex parte Gfeller, 77 S.W. 
552, 178 Mo. 248. 

51. S.C.—Scates v. Henderson, 22 S. 
E. 724, 44 S.C. 548. 

52. Miss.—Hamel v. Southern Ry. 
Co. in Mississippi, 74 So. 276, 113 
Miss. 344. 

70 C.J. p 465 note 1. 

53. Mich.—Phillips v. U. S. Benevo¬ 
lent Soc, 79 N.W. 1, 120 Mich. 142, 
reheard 84 N.W. 57, 125 Mich. 186. 

54. Or.—State v. Yee Guck, 193 P. 
363, 99 Or. 231. 

55. Wis.—Gilbertson v. State, 236 N. 
W. 539, 205 Wis. 168. 
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record of testimony of his first wife taken at a 
previous examining trial, which testimony was un¬ 
favorable to him, thereby waives his privilege. 56 
Testimony by an attorney as to privileged communi¬ 
cations by his client in another case, the record of 
which had been admitted in evidence, is admissible. 57 
Where a person taking advantage of the benefits of 
a governmental agency publicly discloses his rela¬ 
tionship with the governmental agency, and a ques¬ 
tion then arises as to whether or not he has testi¬ 
fied truthfully with reference to his relations with 
the agency, the rule of confidential relationship is 
waived. 58 

Express agreement or contract . As a general rule, 
unless otherwise specifically provided by the statute, 
the benefit of the privilege with respect to con¬ 
fidential communications may be waived by express 
agreement or contract. 59 However, a provision in 
an insurance policy application prepared by the in¬ 
surer, by which insured waived the privilege of 
physician and patient will be deemed intended to ex¬ 
tend to the matter specified and nothing more, and 
does not operate as a waiver of the privilege 
against testifying to communications between hus¬ 
band and wife. 60 

Depositions. A client who takes his attorney’s 
deposition waives his privilege so that the attorney 
cannot refuse to testify. 61 Taking the deposition 
of a physician on behalf of a patient has been held 
a waiver of the privilege, 62 but taking the deposi- 
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tion of one physician has been held not to waive the 
privilege as to another, 63 and the privilege is not 
waived by the taking of a deposition as to a time 
when the relation of physician and patient did not 
exist. 64 The taking of depositions of witnesses to 
break the force of their testimony as given in their 
depositions previously taken by the adverse party 
is not a waiver of an objection to the competency 
of the witnesses. 65 A deposition of an absent wit¬ 
ness is not a waiver by him so as to allow his physi¬ 
cian, called for the purpose of explaining his ab¬ 
sence, to testify as to privileged matters. 66 

In an action by a deceased’s administrator for in¬ 
juries sustained by deceased through defendant’s 
negligence, where deceased had had his own deposi¬ 
tion taken, including testimony as to his physical 
condition, deceased thereby waived the privilege of 
nondisclosure of records of the hospital in which he 
had been confined. 67 Also a party who on pretrial 
deposition answers questions as to privileged mat¬ 
ter, in compliance with a direction of the court, 
waives the privilege, 68 but it has been held that ad¬ 
missions of a party with respect to confidential mat¬ 
ters, elicited by deposition, will not be regarded as 
a waiver, since as to the adverse party, they are 
taken under the rules applicable to cross-examina¬ 
tion and are not voluntary. 69 

Waiver by pleadings. Pleadings of a party may 
constitute a waiver with respect to matter divulged 
therein, 70 and joint pleadings by a husband and 


56. Tex.—Johnson v. State, 255 S. 
W. 416, 95 Tex.Cr. 483. 

57. Ill.—Donovan v. St. Joseph’s 
Home, 129 N.E. 1, 295 Ill. 125. 

58. N.Y.—People v. Feuerstein, 293 
N.Y.S. 239, 161 Misc. 426. 

59. Miss.—Fornea v. Goodyear Yel¬ 
low Pine Co., 178 So. 914, 181 Miss. 
50. 

Mo.—Russell v. Missouri Ins. Co., 
App., 232 S.W.2d 812—Chamberlain 
v. Chamberlain, App., 230 S.W.2d 
184. 

Okl.—Templeton v. Mutual Life Ins. 
Co. of New York, 57 P.2d 841, 177 
Okl. 94. 

inspection of records 

In widow’s action on life policy 
defended on ground of fraud in ap¬ 
plication, written instrument signed 
by widow authorizing hospital and 
clinic to permit insurer to inspect 
records with respect to care and 
treatment of insured was properly 
received to show waiver by widow of 
privilege of physician and patient as 
foundation for introduction of medi¬ 
cal evidence relevant to issues. 

Mo.—Toler v. Atlanta Life Ins. CO., 
App., 248 S.W.2d 53. 


60. Cal.—In re De Neef, 109 F.2d 
741, 42 C.A.2d 691. 

61. Kan.—Watson v. Watson, 180 
P. 242, 104 Kan. 578, modified on 
other grounds 182 P. 643. 

Ky.—Combs v. Roberts, 35 S.W.2d 
293, 237 Ky. 299. 

62. Mo.—Priebe v. Crandall, App., 
187 S.W. 605. 

N.Y.—Clifford v. Denver, etc., R. Co., 
80 N.E. 1094, 188 N.Y. 349, 38 N. 
Y.Civ.Proc. 196. 

63. Ind.—Travelers’ Ins. Co. v. 
Fletcher American Nat. Bank of 
Indianapolis, 150 N.E. 825, 84 Ind. 
App. 563. 

64. Kan.—Rost v. Heyka, 285 P. 539, 
130 Kan. 5. 

65. Ind.—^Etna Ins. Co. v. Deming, 
24 N.E. 86, 375, 123 Ind. 384. 

66. Cal.—Darling v. Pacific Electric 
Ry., 242 P. 703, 197 C. 702. 

67- N.Y.—Green v. M. Nirenberg 
Sons, 3 N.Y.S.2d 81, 166 Misc. 652. 

68. U.S.—Fraser v, U. S., C.C.A. 
Tenn., 145 F.2d 139, certiorari de¬ 
nied Fraser v. Barton, 65 S.Ct. 684, 
324 TJ.S. 849, 89 L.Ed. 1409. 

69. Mo.—Hemminghaus v. Ferguson, 

| 215 S.W.2d 481, 358 Mo. 476. 
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70. Ohio.—Travelers Indem. Co. v. 
Cochrane, 98 N.E.2d 840, 155 Ohio 
St. 305. 

Reply and moving affidavit 

Plaintiff seeking increased alimony 
waived, by allegations in her reply 
and moving affidavit, protection for 
herself and for infant for whose 
benefit the increased alimony was 
sought, of statute prohibiting physi¬ 
cian from disclosing information ac¬ 
quired in treating patient, and de¬ 
fendant could take testimony of 
plaintiff’s physician before referee to 
use in opposition to plaintiff’s mo¬ 
tion. 

N.Y.—;Dollard v. Dollard, 12 N.Y.S.2d 
897, 257 App.Div. 836. 

Motion, for new trial 

Telegram by codefendant's wife to 
codefendant’s former attorney and 
three letters from codefendant to 
such attorney, when attached to, and 
made part of, defendant's motion for 
new trial, were made public and could 
be considered by court, notwithstand¬ 
ing objection of codefendant’s pres¬ 
ent attorney that communications 
were privileged. 

U.S.—U. S. v. Miller, D.C.N.Y., 61 F. 
I Supp. 919. 
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wife may amount to a waiver of their privilege. 71 
On the other hand, allegations in pleadings do not 
constitute a waiver of the privilege against dis¬ 
closures by a physician where the privilege can be 
waived only by the person in whose favor it exists 
testifying and thereby consenting to the disclosure, 72 
and a pleading alleging accidental death in an action 
on an insurance policy is not a waiver of the right 
to exclude the testimony of attending physicians as 
to the cause of death. 72 Disclosures in an affidavit 
by a physician in support of a preliminary motion 
in the action have been held not to constitute a 
waiver so as to authorize admission of the physi¬ 
cian’s testimony on the trial. 74 

Discovery . In cases seeking discovery the privi¬ 
lege may be lost by the attorney subsequently be- 


97 C.J.S, 

coming the personal representative of his client 71 
b. Failure to Object 

The person in whose favor the privilege exists ma> 
waive it by failure to make proper and timely objection 
to the admission of the testimony concerning the confl. 
dentiai communication; but failure to object is not a 
waiver where, under the statute, the person failing tc 
object had no right to waive. 

The person in whose favor the privilege exists 
may waive it by failure to make proper and timely 
objection to the admission of the testimony con¬ 
cerning confidential communications to an attor¬ 
ney, 76 physician, 77 spouse, 78 or public officer com¬ 
munications to whom in the conduct of his office are 
privileged by statute; 79 but failure to object is not 
a waiver where, under the statute, the person failing 
to object had no right to waive. 80 Where a third 


Motion to set aside judgment 

Defendant waived the privilege of 
confidential communication between 
attorney and client when he alleged 
in motion to set aside judgment of 
conviction of treason and testified 
that he had been coerced by former 
counsel to enter plea of guilty and 
had been misinformed and misadvised 
by them as to the scope and effect 
of plea, and it was incumbent on 
court to order such counsel, as offi¬ 
cers of the court, to disclose all 
material and relevant facts within 
their knowledge bearing on the is¬ 
sues raised by defendant. 

U.S.—U. S. v. Monti, D.C.N.Y., 100 F. 

Supp. 209. 

71. Cal.—Tobias v. Adams, 258 P. 

588, 201 C. 689. 

Schwartz v. Brandon, 275 P. 448, 

97 C.A. 30. 

72. U.S.—Arizona & N. M. It. Co. v. 

Clark, Ariz., 35 S.Ct. 210, 235 U.S. 

669, 59 L.Ed. 415, L.R.A.1915C 834. 

In action for disability benefits 

under life policies, allegation that 
plaintiff was afflicted with a heart 
ailment, which allegation was foun¬ 
dation of cause of action, was not a 
waiver of the statutory privilege as 
to testimony of physicians, since such 
waiver may only be accomplished in 
open court on the trial or by stipula¬ 
tion. 

N.Y.—Rubin v. Equitable Life Assur. 

Soc. of U. S., 53 N.Y.S.2d 351, 269 

App.Div. 677. 

Petition signed by attorney 

In action for sick benefits under 
policy, allegation that provision of 
policy relating to reports has been 
waived by insurer for reason that in¬ 
sured had caused attending physician 
to report condition to agent of in¬ 
surer did not waive privilege against 
admission in evidence of physician’s 
report of illness referred to in peti¬ 
tion, where petition was signed by 
insured’s attorney and was unverified. 


Okl.—Massachusetts Bonding & Ins. 
Co. v. Jones, 94 P.2d 885, 185 Okl. 
551. 

73. Ark.—Maryland Casualty Co. v. 
Maloney, 178 S.W. 387, 119 Ark. 
434, L.R.A.1916A 519. 

74. Mich.—Polish Roman Catholic 
Union of America v. Palen, 5 N.W. 
2d 463, 302 Mich. 557. 

75. N.Y.—Crosby v. Berger, 4 Edw. 
254, affirmed 11 Paige 377, 42 Am. 
D. 117. 

76. U.S.—La Moore v. U. S., C.A 
Alaska, 180 F.2d 49. 

Popovitch v. Kasperlik, D.C.Fa., 
70 F.Supp. 376, motion refused 76 
F.Supp. 233. 

Cal.—People v. Corsalini, 116 P.2d 
784, 46 C.A.2d 704. 

Mo.—Runnels v. Allen, App., 170 S. 
W.2d 144. 

N.Y.—Cote v. Knickerbocker Ice Co., 
290 N.Y.S. 483, 160 Misc. 658. 

Tex.—Hurley v. McMillan, Civ.App., 
268 S.W.2d 229, refused no reversi¬ 
ble error. 

70 C.J. p 466 note 23. 

Use of subpoena 

In motorist’s action for injuries 
received in automobile collision, mo¬ 
torist’s waiver of privilege attaching 
to statement to his insurer of his 
version of accident held not ineffec¬ 
tual because of failure of defendant’s 
counsel to disclose that statement 
had been brought into court by sub¬ 
poena duces tecum. 

N.Y.—Cote v. Knickerbocker Ice Co., 
290 N.Y.S. 483, 160 Misc. 658. 

77. U.S.—Tweith v. Duluth, M. & 
I. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

Iowa.—State v. Koenig, 36 N.W.2d 
765, 240 Iowa 592. 

N.C.—State v. Armstrong, 62 S.E.2d 
50, 232 N.C. 727. 

Ohio.—Vukovic v. Walnut Grove 
Country Club, App., 124 N.E.2d 463. 
Wash.—McUne v. Fuqua, 253 P.2d 

8AM 


632, 42 Wash.2d 65, opinion adhered 
to 257 P.2d 636, 42 Washed 65. 

70 C.J. p 466 note 24. 

Waiver as to other physicians 
Where physician was called as de¬ 
fense witness and was permitted 
to testify without objection that he 
had familiarized himself with an¬ 
other physician’s diagnosis, which 
was unfavorable to plaintiff, testi¬ 
mony of other physician was admis¬ 
sible over plaintiff’s objection on 
ground of privilege. 

N.Y.—Strader v. Collins, 116 N.Y.S. 
2d 318, 218 App.Div. 582. 

7a Mo.—State v. Smith, 193 S.W.2d 
499, 354 Mo. 1088. 

Chamberlain v. Chamberlain, 
App., 230 S.W.2d 184. 

Okl.—Bernell v. State, 123 P.2d 289, 
74 Okl.Cr. 104. 

Pa.—Huffman v. Simmons, 200 A 274, 
131 Pa.Super. 370. 

Utah.—State v. Cox, 147 P.2d 858, 
106 Utah 353. 

Wash.—Williamson v. Williamson, 48 
P.2d 588, 183 Wash. 71, adhered to 
54 P.2d 1215, 185 Wash. 707. 

70 C.J. p 466 note 25. 

79. Mich.—People v. Atwood, 154 N. 
W. 112, 188 Mich. 36. 

Files of Veteran’s Administration 
Where statute made files of Veter¬ 
ans’ Administration confidential and 
privileged except when required by 
process of federal court to be pro¬ 
duced in any suit and plaintiff in 
action for death of employee sub¬ 
poenaed file of employee’s husband 
and husband's induction report con¬ 
tained in file was used in cross-ex¬ 
amining husband and was identified 
without objection on ground of priv¬ 
ilege, privilege, if any, of husband 
to keep file out of case was waived. 
U.S.—McGlothan v. Pennsylvania R. 
Co., C.A.Pa., 170 F.2d 121. 

80. N.Y.—Wallace v. Wallace, 137 
N.Y.S. 43, 143 N.Y.S. 1148, 158 App. 
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person, present at the time the communication was 
made, is allowed to testify thereto without objec¬ 
tion, the privilege has been held waived; 81 but it 
has also been held that the privilege with respect to 
attorney-client communications is not waived by de¬ 
fendant's failure to object to the testimony of his 
codefendant with respect to defendant's conversa¬ 
tion with his attorney, since such nonobjection does 
not constitute a consent by defendant that the at¬ 
torney may testify relating to the communica¬ 
tions. 82 The privilege to prevent disclosure of a 
communication to an attorney is not waived by fail¬ 
ure to object at a former trial to the introduction 
of testimony as to such communications, where it did 
not appear that the person entitled to claim the 
privilege had an opportunity at the former trial to 
raise an objection and such testimony apparently 
was admitted on representations to the court that the 
conversations were not privileged. 83 


c. Testimony by Privileged Person 

Where the privileged person becomes a witness and 
testifies voluntarily, or at least without objection, as to 
confidential matters, there is a waiver of the privilege as 
to the subject about which he testifies; but the fact that 
the client or patient on cross-examination answers ques¬ 
tions as to communications to his attorney or physician, 
as to which no testimony was given on his direct exam¬ 
ination, is not a waiver of his right to object to the at¬ 
torney or physician testifying to such communications, as 
such testimony is not regarded as voluntary. 

The fact that a privileged person becomes a wit¬ 
ness, even though he does so voluntarily, does not 
render the one to whom the privileged matter was 
disclosed competent to testify as to privileged mat¬ 
ters. 84 So, communications between an attorney 
and client are not deprived of their privileged char¬ 
acter because the client, as a witness, is allegedly not 
telling the truth and is using the privilege as a 
shield to conceal the truth; 85 and privileged com¬ 
munications to a physician may not be introduced 
by the adverse party to prove a patient's testimony 
untrue. 86 Where, however, the penitent, 87 spouse, 88 
or client 89 has first testified as to such matters vol- 


Div. 273, affirmed 109 N.E. 872, 
216 N.Y. 28. 

Westphal v. State, 79 N.Y.S.2d 
634, 191 Misc. 688. 

81. Tex.—Shelton v. Northern Texas 
Traction R. Co., 75 S.W. 338, 32 
Tex.Civ.App. 507. 

82. Cal.—People v. Kor, 277 P.2d 94, 
129 C.A.2d 436. 

83. Cal.—People v. Abair, 228 P.2d 
336, 102 C.A.2d 765. 

84. Cal.—People v. Kor, 277 P.2d 94, 
129 C*A.2d 436. 

Minn.—Ostrowski v. Mockridge, 65 N. 

W.2d 185, 242 Minn. 265. 

N.D.—State v. Pusch, 46 N.W.2d 508, 
77 N.D. 860. 

Ohio.—Harp man v. Devine, 10 N.E. 2d 
776, 133 Ohio St. 1, 114 A.L.R. 789. 
70 C.J. p 467 note 46. 

Motor vehicle accident 

Fact that appellant did not object 
to appellee’s cross-examination of 
witness as to conversation between 
witness and police officer after auto¬ 
mobile accident and that appellant 
on redirect examination asked wit¬ 
ness what the conversation was about 
did not constitute waiver of objec¬ 
tion that testimony was in violation 
of statute providing that all accident 
reports shall be for confidential use 
of motor vehicle department and that 
report filed with department shall 
not be admissible in evidence in any 
civil case arising out of facts on 
which report is based. 

Iowa.—Sprague v. Brodus, 60 N.W. 2d 
850, 245 Iowa 90. 

Privilege as to army service records 
held not waived 

Ohio.—McLaughlin v. Massachusetts 


Indem. Ins. Co., 84 N.E.2d 114, 85 
Ohio App. 511. 

85. Cal.—People v. Kor, 277 P.2d 94, 
129 C.A.2d 436. 

86. Iowa.—Howard v. Porter, 35 N. 

W.2d 837, 240 Iowa 153—Donovan 
v. Donovan, 300 N.W. 656, 231 

Iowa 14. 

87. Mich.—People v. Lipsczinska, 180 
N.W. 617, 212 Mich. 484. 

88. Mo.—Thompson v. Thompson, 
App., 84 S.W.2d 990. 

OkL—White v. State, Cr. f 268 P.2d 
310. 

Or.—Patterson v. Skoglund, 180 P.2d 
108, 181 Or. 167. 

70 C.J. p 468 note 48. 

If husband wishes to avail himself 
of benefit of “privileged communi¬ 
cation” with wife, he must not give 
testimony concerning matter stated 
in such communication. 

Okl.—White v. State, Cr., 268 F.2d 
310—Allen v. State, 248 P. 655, 
35 Okl.Cr. 64. 

89. U.S.—U. S. v. Weinberg, D.C.Fa, 
129 F.Supp. 514, affirmed, C.A., 226 
F.2d 161, certiorari denied Wein¬ 
berg v. IT. S„ 76 S.Ct. 305, 350 U.S. 
933, 100 L.Ed. 815—In re Associat¬ 
ed Gas & Elec. Co., D.C.N.Y., 59 
F.Supp. 743. 

Wild v. Payson, D.C.N.Y., 7 F.R. 
D. 495. 

Ariz.—Tripp v. Chubb, 208 P.2d 312, 
69 Ariz. 31. 

Ark.—Toney v. Raines, 275 S.W.2d 
771, 224 Ark. 692. 

Cal.—People v. Ottenstror, 273 P.2d 
289, 127 C.A.2d 104—Seeger v. 

i Odell, 148 P.2d 901, 64 C.A.2d 397. 
[D.C.—Tomlinson v. U. S., 93 F.2d 652, 
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68 App.D.C. 106, 114 A.L.R. 1315, 
certiorari denied 58 S.Ct. 645, 303 
U.S. 646, 82 L.Ed. 1102, and Pratt 
v. U. S., 58 S.Ct. 645, 303 U.S. 642, 
82 L.Ed. 1107. 

Ind.—Key v. State, 132 N.E.2d 143— 
Fluty v. State, 71 N.E.2d 565, 224 
Ind. 652. 

Iowa.—Knigge v. Dencker, 72 N.W.2d 
494, 246 Iowa 1387. 

N.Y.—People v. Shapiro, 126 N.E.2d 
559, 308 N.Y. 453. 

Ohio.—Travelers Indem. Co. v. Coch¬ 
rane, 98 N.E.2d 840, 155 Ohio St. 
305. 

Rospert v. Old Fort Mills, 78 N. 
E.2d 909, 81 Ohio App. 241—Foley 
v. Poschke, 32 N.E.2d 858, 66 Ohio 
App. 227, affirmed 31 N.E.2d 845, 
137 Ohio St. 593. 

Wash.—Martin v. Shaen, 156 P.2d 
681, 22 Wash.2d 505. 

W.Va.—Bennett v. Bennett, 70 S.E.2d 
894, 137 W.Va. 179. 

70 C.J. p 468 note 49. 

Advice of attorney 

Defendant, by putting in issue the 
exact nature of his former attorney’s 
advice by his testimony in support 
of his motion to withdraw his plea 
of guilty to felony charge, waived 
his attorney-client privilege, and for¬ 
mer attorney would be allowed to tes¬ 
tify as to advice he had given de¬ 
fendant, excluding any facts coming 
to his knowledge from defendant un¬ 
der the attorney-client relationship. 
U.S.— 1 U. S. v. Goo, D.C.Hawaii, 10 F. 
R.D. 332, affirmed, C.A., 187 F.2d 62, 
certiorari denied 71 S.Ct. 735, 341 
U.S. 916, 95 L.Ed. 1351. 

Examination before trial 

(1) Privilege attaching to confiden¬ 
tial communications from a client 
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untarily, or at least without objection, the privi¬ 
lege is lost; and the same is true of testimony of 
a patient 90 or other privileged person. 91 Also, 
in some jurisdictions statutory provisions make the 
voluntary testifying by the privileged person a 
waiver of the privilege as to the subject about which 
he testifies. 92 However, the waiver extends only to 
the subjects on which the privileged party has testi¬ 
fied on direct examination, 93 and a general waiver 
cannot be predicated on the privileged person having 
testified as to certain particular matters. 94 


Except where statute requires application o£ s 
different rule, 95 the fact that the patient has tests- 
fied as to his general physical condition, or the na¬ 
ture of his disease or injuries, without reference 
to treatment by his physician, does not qualify his 
physician to testify with respect thereto; 96 nor will 
his testimony that he followed a physician's advice 
in caring for his injuries. 97 If a patient waives his 
privilege as to one physician by testifying as to 
treatment, such testimony is not a waiver as to other 
physicians treating him at other times, 93 or as to 


to his attorney may be waived by 
testimony of the client in an exam¬ 
ination before trial, 

U.S.—Wild v. Payson, D.C.N.Y., 7 F. 
R.D. 495. 

(2) Where witness in proceedings 
to perpetuate testimony testified 
freely concerning his communications 
and transactions with his attorney 
relating to a particular contract and 
deeds made pursuant thereto, witness 
waived right to have communication 
protected as privileged and on trial, 
after death of witness, attorney's 
testimony concerning such commu¬ 
nications was competent. 

Kan.—Kelley v. Kelley, 150 P.2d 347, 
158 Kan. 719. 

(3) However, a party who admitted 
In pretrial examinations, in a gen¬ 
eral way, that certain conversations 
with his attorney took place did not 
thereby waive as to all conversations 
with his attorney his privilege of 
nondisclosure, but merely waived his 
privilege with respect to the certain 
conversations. 

TJ.S.—Magida on Behalf of Vulcan 
Detinning Co. v. Continental Can 
Co., D.C.N.Y., 12 F.R.D. 74. 

Statement other than as witness 

Where Widow of plaintiffs' father 
refused to allow attorney engaged by 
her and husband to draw deeds in 
question, to testify as to transactions, 
Attorney could not testify as to exe¬ 
cution of deeds, and widow did not 
waive her privilege by stating in 
court, but not as a witness, that at¬ 
torney had drawn no codicil to her 
will. 

Ark.—Toney v. Raines, 275 S.W.2d 
771, 224 Ark. 692. 

90. TJ.S.—Munzer v. Swedish Am. 

Line, D.C.N.Y., 35 F.Supp. 493. 
Colo.—Wolf v. People, 187 P.2d 926, 
117 Colo. 279, affirmed 69 S.Ct. 1359, 
338 U.S. 25, 93 L.Ed. 1782, 

T).C.—Chambers v. Tobin, D.C., 118 
F.Supp. 555. 

Iowa.—Cross v. Equitable Life Assur. 
Soc. of U. S., 293 N.W. 464, 228 
Iowa 800. 

Mich.—People v. Kayne, 255 N.W. 
758, 268 Mich. 186. 

Mo.—Wells v. City of Jefferson, 132 
S.W.2d 1006, 345 Mo. 239. 


Foerstel v. St. Louis Public Serv¬ 
ice Co., App., 241 S.W.2d 792. 
N.Y.—Strader v. Collins, 116 N.Y.S. 
2d 318, 280 App.Div. 582. 

Vilardi v. Vilardi, 107 N.Y.S.2d 
342, 200 Misc. 1043—Meshel v. Cro- 
tona Park Sanitarium, 276 N.Y.S. 
989, 154 Misc. 221. 

Okl.—Hudson v. Blanchard, 294 P. 
2d 554—Strebeck v. Eagle Picher 
Min. & Smelting Co., 259 P.2d 536— 
Lazzell v. Harvey, 49 P.2d 519, 174 
Okl. 86. 

Hudman v. State, 205 P.2d 1175, 
89 Okl.Cr. 160. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 759, 108 Utah 577. 

70 C.J. p 468 note 49. 

91. U.S.—U. S. v. Krulewitch, C.C. 
A.N.Y., 145 F.2d 76, 156 A.L.R. 337. 

N.Y.—People v. Feuerstein, 293 N.Y. 

S. 239, 161 Misc. 426. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

92. Ohio.—Baker v. Industrial Com¬ 
mission of Ohio, 21 N.E.2d 593, 135 
Ohio St. 491. 

Niedhamer v. Cincinnati St. Ry. 
Co., App., 42 N.E.2d 460—Metropoli- 
I tan Life Ins. Co. v. McKim, 6 N.E. 

I 2d 9, 54 Ohio App. 66. 

! Okl.—Terrell v. First Nat. Bank & i 
, Trust Co., 226 P.2d 431, 204 Okl. 24 
j —Massachusetts Bonding & Ins. 
Co. v. Jones, 94 P.2d 885, 185 Okl. 
551. 

Hudman v. State, 205 P.2d 1175, 
89 Okl.Cr. 160, 

70 C.J. p 469 note 50. 

Examination of attorney 
Where plaintiff offered herself as 
a witness on a certain subject, that 
was a consent to the examination of 
her attorney on the same subject un¬ 
der the statute providing that if a 
person offers himself as a witness, 
that is to be deemed a consent to the 
examination, also, of an attorney, 
clergyman, priest, physician, or sur¬ 
geon on the same subject within the 
meaning of the statute. 

N.D.—Janssen v. Kohler, 299 N.W, 
900, 71 N.D. 247. 

93. Okl.—Massachusetts Bonding & 
Ins. Co. v. Jones, 94 P.2d 885, 185 
Okl. 551. 

Or.—Ex parte Bryant, 210 P. 454, 106 
Or. 359. 


Hospital treatment 

Fact that patient's personal repre¬ 
sentative testified about patient’s 
condition, about her operation, and 
about her mental condition held not 
to constitute waiver of privilege as 
to that which doctors discovered by 
examining patient at state hospital 
for insane where neither patient nor 
patient’s representative testified 
about anything that happened at 
state hospital. 

Kan.—Linscott v. Hughbanks, 37 P. 
2d 26, 140 Kan. 353. 

Subject held within scope of waiver 

Okl.—Terrell v. First Nat. Bank St 
Trust Co., 226 P.2d 431, 204 Okl 
24. 

94. Cal.—People v. Kor, 277 P.2d 
94, 129 C.A.2d 436. 

70 C.J. p 469 note 62. 

95. Time of attendance 

Where plaintiff in suit on health 
and accident policy offered evidence 
of his physical condition he thereby 
waived privilege conferred by stat¬ 
ute prohibiting disclosure of confiden¬ 
tial communications to a physician, 
as to any physician who had attend¬ 
ed him, including a physician who 
had attended him prior to time fixed 
by his testimony as beginning of his 
disability, in view of provision of 
statute that a person offering evi¬ 
dence of his physical or mental con¬ 
dition waives privilege. 

Neb.—Ansnes v. Loyal Protective 
Ins. Co. of Boston, Mass., 276 N.W. 
397, 133 Neb. 665. 

96. Iowa.—Pearson v. Butts, 276 N. 
W. 65, 224 Iowa 376. 

Ohio.—Harpman v. Devine, 10 N.E.2d 
776, 133 Ohio St. 1, 114 AL.R. 789. 

Gillen v. Industrial Commission 
of Ohio, 17 N.E.2d 663, 59 Ohio App. 
241. 

Okl.—Hudson v. Blanchard, 294 P.2d 
554. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 759, 108 Utah 577. 
70 C.J. p 469 note 52. 

97. Idaho.—Brayman v. Russell & 
Pugh Lumber Co., 169 P. 932, 31 
Idaho 140. 

98. Mo.—Webb v. Metropolitan St 
R. Co., 89 Mo.App. 604. 
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the same physician as to consultations and ex¬ 
aminations other than that about which the patient 
testified." So, under some statutes, if the patient 
testifies about one particular injury or disease, the 
physician may also testify on that one subject, but 
no other, 1 and if the patient testifies as to his physi¬ 
cal condition and his treatment by a physician, but 
does not testify with respect to any verbal com¬ 
munications between himself and his physician, there 
is no waiver as to the verbal communications so 
as to permit the physician to testify on that sub¬ 
ject. 2 A party's testimony that a certain person was 
his physician is not a waiver of the privilege as to 
such physician. 3 

A witness may be cross-examined as to an alleged 
privileged communication with his attorney where 
the witness first brought out testimony on the sub¬ 
ject, 4 but testimony as to disclosures to attorney 
which are in no wise connected with the case on 
trial is not a waiver. 5 The fact that the client or 
patient on cross-examination answers, even with¬ 
out objection, questions as to communications to 
his attorney or physician, as to which no testimony 
was given on his direct examination, is not a waiver 
of his right to object to the attorney or physician 
testifying to such communications as such testimony 
is not regarded as voluntary, 6 although it has been 
held to the contrary. 7 It has also been held that 
where the client offers himself as a witness, he be¬ 
comes liable to full cross-examination like any other 
witness, and cannot refuse to answer as to his com¬ 
munications to his attorney, 8 but the witness may 
refuse to answer where he did not testify, on his 
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direct examination, as to the matters sought to be 
elicited by the cross-examination. 9 

A statement by a party during cross-examination, 
without an opportunity to advise with his counsel, 
and without a full understanding of his legal rights, 
that he has no objection to his physician testify¬ 
ing, is not a waiver of his privilege which cannot 
thereafter be withdrawn. 16 Where one party is 
called as a witness on behalf of his opponent, and 
his testimony as to confidential communications to 
his physician is in effect forced out of him by the 
examination of the opponent’s attorney, which, in 
the circumstances of the trial status, is equivalent 
to cross-examination, the testimony is not a waiver 
of the privilege. 11 Where one of the perpetrators 
of a crime turns state's evidence he must make a full 
disclosure and statements made by him to his at¬ 
torney are not privileged, 12 although it has been 
held to the contrary. 13 

d. Interrogation by Privileged Person 

Where the client, or patient, or his representative 
interrogates the attorney or physician as to privileged 
matters the privilege is waived and the witness is com¬ 
petent, and there may be a general examination into the 
subject as far as relevant and material; but a person who 
calls a physician who treated him at one time does not 
thereby waive the right to object to the testimony of a 
physician who treated him at another time. 

No waiver results from the mere calling of the at¬ 
torney or physician as a witness by the client or 
patient; 14 but where the client, or patient, or his 
representative interrogates the attorney or physi¬ 
cian as to privileged matters the privilege is waived 
and the witness is competent, 15 and the door is 


99. Iowa.—Donovan v. Donovan, 300 
N.W. 656, 231 Iowa 14. 

70 C.J. p 469 note 61. 

1. Ohio.—Baker v. Industrial Com¬ 
mission of Ohio, 21 N.E.2d 593, 135 
Ohio St. 491. 

2. Ohio.—Baker v. Industrial Com¬ 
mission of Ohio, supra. 

3. Ind.—Williams v. Johnson, 13 N. 
E. 872, 112 Ind. 273. 

4. N.C.—State v. Artis, 42 S.E.2d 
409, 227 N.C. 371. 

5. Mo.—Simmons v. Universal Life 
Ins. Co., App., 61 S.W.2d 382. 

6. Ark.—Coca-Cola Bottling Co. of 
Southwest Arkansas v. Strather, 96 
S.W.2d 14, 192 Ark. 999. 

Iowa.—Sprague v. Brodus, 60 N.W.2d 
850, 245 Iowa 90—Howard v. Por¬ 
ter, 35 N.W.2d 837, 240 Iowa 153— 
Johnson v. Kinney, 7 N.W.2d 188, 
232 Iowa 1016, 144 A.L.R. 997— 
Donovan v. Donovan, 300 N.W. 656, 
231 Iowa 14. 

Mo.—Hemminghaus v. Ferguson, 215 
S.W.2d 481, 358 Mo. 476. 


Gilpin v. ^Etna Life Ins. Co., 132 
S.W.2d 686, 234 Mo.App. 566. 
N.T.—Vilardi v. Vilardi, 107 N.Y.S.2d 
342, 200 Misc. 1043. 

Ohio.—Harpman v. Devine, 10 N.E.2d 
776, 133 Ohio St. 1, 114 A.L.R. 789. 
70 C.J. p 469 note 55. 

7. U.S.—Steen v. First Nat. Bank, 
C.C.A.Mo., 298 F. 36. 

70 C.J. p 469 note 56. 

8. Mass.—Woburn v. Henshaw, 101 
Mass. 193, 3 Am.R. 333. 

9. Or.—Ex parte Bryant, 210 P. 454, 
106 Or. 359. 

10. Iowa.— Corpus Juris cited in 

Donovan v. Donovan, 300 N.W. 656, 
658, 231 Iowa 14. 

70 C.J. p 469 note 59. 

11. N.Y,—Vilardi v. Vilardi, 107 N. 
Y.S.2d 342, 200 Misc. 1043. 

12. Mich.—People v. Gallagher, 42 
N.W. 1063, 75 Mich. 512. 

Miss.—Jones v. State, 3 So. 379, 65 
Miss. 179. 

13. S.C.—State v. James, 12 S.E. 657, 
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34 S.C. 49, reheard 13 S-E. 325, 34 
S.C. 579. 

Tex.—Sutton v. State, 16 Tex.App. 
490. 

14. S.C.—Drayton v. Industrial Life 
& Health Ins. Co., 31 S.E.2d 148, 
205 S.C. 98. 

Utah.—Clawson v. Walgreen Drug 
Co., 162 P.2d 759, 108 Utah 577. 
Va.—Tate v. Tate’s Ex’r, 75 Va. 522. 

15. Mo.—Russell v. Missouri Ins. 
Co., App., 232 S.W.2d 812. 

Mont.—Hier v. Farmers Mut. Fire 
Ins. Co., 67 P.2d 831, 104 Mont. 
471, 110 A.L.R. 1051. 

N.Y.—Farmers & Traders Life Ins. 
Co. v. Dalheim, 24 N.Y.S.2d 89, 
175 Misc. 145. 

N.C.—State v. Litteral, 43 S.E.2d 84, 
227 N.C. 527. 

70 C.J. p 470 note 67. 

Adverse witness 

Where railroad employee, in an ac¬ 
tion against railroad company, call¬ 
ed railroad company’s physician as an 
adverse witness, the privilege be¬ 
tween employee and physician, based 
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opened to a general examination into the subj ect as 
far as relevant and material. 16 The same is true 
where one spouse calls the other as a witness. 17 On 
the other hand, an attorney’s testimony, not relating 
to privileged communications between him and his 
client does not constitute a waiver of such com¬ 
munications, but the waiver extends only to the 
subject matter testified to. 18 

A person who calls a physician who treated him 
at one time does not thereby waive the right to ob¬ 
ject to the testimony of a physician who treated 
him at another time; 19 but where several physi- 
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cians have attended a patient at or about the same 
time and the patient calls one of them to testify 
as to what was then learned about his condition, 
he cannot object to the testimony of the others as to 
the same matter. 20 The same rule has been applied 
where several physicians have, at various times, 
treated the patient for the same thing, and the pa¬ 
tient has waived the privileged as to one of them. 21 
In some jurisdictions, however, it has been held that 
a waiver as to one physician by examination cannot 
operate as a waiver as to others but the patient 
must consent to their disclosures. 22 


on relation of patient and physician 
existing 1 between them, was waived. 
U.S.—Tweith v. Duluth, M. & I. R. 
Ry. Co., 66 F.Supp. 427. I 

16. Ark.—Missouri Pac. Transp. Co. 
v. Moody, 134 S.W.2d 868, 199 Ark. 
483—Albritton v. C. M. Ferguson & 
Son, 122 S.W.2d 620, 197 Ark. 436. 

Mo.—Demonbrun v. McHaffie, 156 S. 
W.2d 923, 348 Mo. 1120—Wells v. 
City of Jefferson, 132 S.W.2d 1006, 
345 Mo. 239. 

N.C.—State v. Littoral, 43 S.E.2d 84, 
227 N.C. 527. 

Ohio.—Vukovic v. Walnut Grove 
Country Club, App., 124 N.E.2d 463 
—Weis v. Weis, 65 N.E.2d 300, 76 
Ohio App. 483, affirmed 72 N.E.2d 
245, 147 Ohio St. 416, 169 A.L.R. 
668 . 

Wash.—State v. Wilson, 47 P.2d 21, 
182 Wash. 319. 

70 C.J. p 470 note 68. 

Waiver as to records 

Patient by calling physician to wit¬ 
ness stand and examining him con¬ 
cerning patient’s physical condition 
waived statutory privilege between 
physician and patient in its entire¬ 
ty as to physician’s knowledge of 
condition on which he was exam¬ 
ined and likewise as to any records 
on which physician based his tes¬ 
timony in whole or in part so as to 
render physician subject to cross-ex¬ 
amination thereon. 

Minn.—Maas v. Laursen, 18 N.W.2d 
233, 219 Minn. 461, 158 A.L.R. 215. 

17. Tex.—Splawn v. State, Cr., 283 
S.W.2d 66. 

70 C.J. p 470 note 69. 

18. S.C.—Drayton v. Industrial Life 
& Health Ins. Co. f 31 S.E.2d 148, 
205 S.C. 98. 

19. U.S.— 1 Tweith v. Duluth, M. & I. 
R. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

Idaho.—Harrington v. Hadden, 202 P. 

2d 236, 69 Idaho 22. 

Iowa.—Johnson v. Kinney, 7 N.W.2d 
188, 232 Iowa 1016, 144 A.L.R. 997 
—Pearson v. Butts, 276 N.W. 65, 
224 Iowa 376. 

Minn.—Ostrowski r. Mockridge, 65 
N.W.2d 185, 242 Minn. 265, 

TO CLJ. p 470 note 70, 


20. Mich.—Mulvena v. Alexander, 
270 N.W. 291, 278 Mich. 265. 

Minn.—Leif son v. Henning, 298 N.W. 
41, 210 Minn. 311. 

Mo.—Baker v. Baker, 251 S.W.2d 31, 
363 Mo. 318, 33 A.L.R.2d 1431- 
State v. Cochran, 203 S.W.2d 707, 
356 Mo. 778—State v. Sapp, 203 
S.W.2d 425, 356 Mo. 705—Denny 
v. Robertson, 179 S.W.2d 5, 352 Mo. 
609—Wells v. City of Jefferson, 132 
S.W.2d 1006, 345 Mo. 239. 

Foerstel v. St. Louis Public Serv¬ 
ice Co., App., 241 S.W.2d 792— 
Bouligny v. Metropolitan Life Ins. 
Co., App., 160 S.W.2d 474. 

Okl.—Hudman v. State, 205 P.2d 1175, 
89 Okl.Cr. 160. 

Wash.—McUne v. Fuqua, 253 P.2d 
632, 42 Wash.2d 65, opinion ad¬ 
hered to 257 P.2d 636, 42 Washed 
65. 

70 C.J. p 470 note 71. 

Unitary examination 

ID Where two physicians collabo¬ 
rated in unitary examination of plain¬ 
tiff at clinic, plaintiff, by permitting 
one of them as her witness to testify 
concerning her injuries and the re¬ 
sults, waived statutory privilege 
against disclosure, and other physi¬ 
cian was entitled to testify in behalf 
of adverse party. 

Minn.—Doll v. Scandrett, 276 N.W. 
281, 201 Minn. 319. 

(2) Where, however, first railroad 
company physician, in treating plain¬ 
tiff, an employee of defendant rail¬ 
road company, called second railroad 
company physician into consultation 
and the service rendered by second 
physician was not a unitary affair 
with service rendered by first physi¬ 
cian, plaintiff, by waiving privilege 
with respect to first physician by 
calling him as an adverse witness un¬ 
der Minnesota statute, did not also 
waive privilege with respect to sec¬ 
ond physician. 

U.S.—Tweith v. Duluth, M. & L R. 

Ry. Co., D.C.Minn., 66 F.Supp. 427. 
Uurses or physicians 
An injured party by calling his 
physician to testify concerning ex¬ 
tent and effect of his injuries waives 
privilege, and opposing side may then 
call others occupying same relation 
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with injured person, whether nurses 
or physicians. 

Ark.—Albritton v. C. M. Ferguson & 
Son, 122 S.W.2d 620, 197 Ark. 436. 

21. Colo.—Metropolitan Life Ins. Co. 
v. Kaufman, 87 P.2d 758, 104 Cola 
13, applying law of Missouri. 

Mo.—Wells v. City of Jefferson, 133 
S.W.2d 1006, 345 Mo. 239. 

N.Y,—Steinberg v. New York Life 
Ins. Co., 188 N.E. 152, 263 N.Y. 45, 
90 A.L.R. 642, followed in, C.CJL, 
Greenbaum v. Columbian Nat. Life 
Ins. Co. of Boston, Mass., N.Y., 70 
F.2d 1016, certiorari denied 55 S. 
Ct. 148, 293 U.S. 616, 79 L.Ed. 705. 
Okl.—Hudman v. State, 205 P.2d 1175, 
89 Okl.Cr. 160. 

Wash.—McUne v. Fuqua, 253 P.2d 
632, 42 Wash.2d 65, opinion adhered 
to 257 P.2d 636, 42 Washed 65. 

70 C.J. p 470 note 72. 

Time of existence of disease 

Insured waives statutory privilege 
by calling physician to testify that 
tuberculosis caused disability covered 
by life policy, and waiver extends to 
disclosure that such disease existed 
at time antedating that concerning 
which insured's physician testified. 
N.Y.—Apter v. Home Life Ins. Co. of 
New York, 194 N.E. 846, 266 N.Y. 
333, 98 A.L.R. 1281. 

22. Ohio.—Malone v. Industrial Com¬ 
mission, 5 Ohio Supp. 77, appeal 
dismissed 36 N.E.2d 5 2, 66 Ohio 
App. 505. 

70 C.J. p 471 note 73. 

In Indiana 

(1) Rule stated in text has gener¬ 
ally been followed. 

Ind.—Acme-Evans Co. v. Schnepf, 14 
N.E.2d 561, 214 Ind. 394. 

70 C.J. p 471 note 73. 

(2) It has been held, however, that 
where two doctors who had removed 
injured automobile guest’s appendix 
testified, as guest’s witnesses, that 
trouble was caused by injuries sus¬ 
tained in accident, guest could not 
object to testimony of third doctor, 
who had made microscopic examina¬ 
tion of appendix, that appendix was 
chronically infected, since by calling 
two doctors guest waived privilege 
as to third doctor. 
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A party who, on cross-examination of his ad¬ 
versary’s witness, brings out privileged matter not 
brought out on the direct examination waives the 
privilege; 23 but cross-examination of an adver¬ 
sary’s physician is not a waiver by the adver¬ 
sary of his privilege as to other physicians; 24 and 
cross-examination as to privileged matters brought 
out on direct examination over proper objection is 
not a waiver. 25 The interrogation of a physician as 
a witness for the purpose of laying a foundation for 
objection to his testimony is not a waiver. 26 In an 
action on a life policy defended on the ground that 
insured was not in sound health at the time of is¬ 
suance of the policy, plaintiff does not waive the 
privilege attaching to insured’s hospital record by 
introducing in evidence, by way of admission against 
interest, the report of the medical examiner for the 
insurer showing that the examiner found insured in 
good health and an acceptable insurance risk. 27 
The admission of testimony of the attending physi¬ 
cian in an insanity hearing of insured under a life 
policy does not constitute a waiver of the physi¬ 
cian’s incompetency to testify in an insurer’s suit 
to cancel the policy on the ground of fraud. 28 


e. Disclosure to Third Person 

When a client or patient voluntarily discloses to a 
third person the facts relating to a transaction with his 
attorney or physician, or authorizes such a disclosure, 
the privilege is waived to the extent of the disclosure. 

It has been held that when a client, patient, or 
parishioner voluntarily discloses to a third person 
the facts relating to a transaction with his attorney, 
physician, or spiritual adviser, or authorizes such 
a disclosure, the privilege is waived to the extent 
of the disclosure, 29 and that where a client refers 
a person to his attorney for information with re¬ 
spect to any matter, such person may testify as to 
statements made by the attorney. 30 It has also 
been held that where proof of the alleged disclosure 
depends solely on the veracity of third persons and 
not on any word or act of the privileged person at 
the time of the trial, the privilege should be held 
not waived. 31 An unauthorized disclosure of a 
letter by the addressee has been held not to waive a 
privilege of the writer, 32 although it has been held 
to the contrary. 33 Where one unable to write has 
employed a scrivener to write a confidential letter 
purporting on its face to be intended to employ an 
attorney, his denial that he dictated the letter does 


Ind.—Schlarb v. Henderson, 4 N.E.2d 
205, 211 Ind. 1. 

(3) It has also been held that in 
a personal injury suit, plain tiff, in¬ 
troducing physicians' testimony to 
prove that his condition was result 
of carbon monoxide poisoning, waiv¬ 
ed right to exclusion of other physi¬ 
cians' testimony that it was due to 
syphilis, as defendant contended. 

Ind.—Northern Indiana Public Serv¬ 
ice Co. v. McClure, 24 N.E.2d 788, 
108 Ind.App. 253. 

23. Neb.—Sovereign Camp W. O. W. 
v. Grandon, 89 N.W. 448, 64 Neb. 39. 

N.Y.—People v. Garner, 72 N.Y.S. 
66, 64 App.Div. 410, 16 N.Y.Cr. 98, 
affirmed 62 N.E. 1099, 169 N.Y. 585. 

24. Mo.—Cable v. Johnson, App., 63 
S.W.2d 433. 

N.Y.—Record v. Saratoga Springs, 46 
Hun 448, affirmed 24 N.E. 1102, 120 
N.Y. 646. 

25. Tenn.—McCormick v. State, 186 
S.W. 95, 135 Tenn. 218, L.R.A.1916F 
382. 

70 C.J. p 471 note 76. 

26. Iowa.—Nugent v. Cudahy Pack¬ 
ing Co., 102 N.W. 442, 126 Iowa 517. 

Mo.—Hicks v. Metropolitan Life Ins. 
Co., 190 S.W. 661, 196 Mo.App. 162. 

27. Mo.—Bouligny v. Metropolitan 
Life Ins. Co., App., 133 S.W.2d 
1094. 

26. Mo.—Metropolitan Life Ins. Co. 
v. Ryan, 172 S.W.2d 269, 237 Mo. 
App. 464. 
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29. U.S.—Himmelfarb v. U. S., C.A. 
Cal., 175 F.2d 924, certiorari denied 
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
527, and Ormont v. U. S., 70 S.Ct 
103, 33 U.S. 860, 94 L.Ed. 527. 

Connecticut Mut. Life Ins. Co. 
v. Shields, D.C.N.Y., 18 F.R.D. 448 
—Radio Corp. of America v. Rau- 
land Corp., D.C.IU., 18 F.R.D. 440. 
Ohio.—Travelers Indem. Co. v. Coch¬ 
rane, 98 N.E.2d 840, 155 Ohio St 
305. 

Wash.—Ramsey v. Mading, 217 P.2d 
1041, 36 Wash.2d 303. 

70 C.J. p 471 note 78. 

Privilege held not waived 

(1) "Where counsel for two defend¬ 
ants and counsel for codefendants 
combined their efforts in common 
clause to exclude a statement by es¬ 
tablishing privilege which had been 
tentatively lost because of ruling of 
trial court, defendants’ counsel in 
furnishing copy of statement to coun¬ 
sel for codefendants for use in pre¬ 
paring their argument did not 
“waive” privilege of statement as a 
communication between attorney and 
client, but for the occasion recipient 
of copy stood under the same re¬ 
straints arising from the privilege 
as counsel who furnished it. 

Minn.—Schmitt v. Emery, 2 N.W. 2d 

413, 211 Minn. 547, 139 A.L.R. 1242. 

(2) Statute making privileged com¬ 
munications between physician and 
patient held not waived because phy¬ 
sician’s stenographer was present 
to make notes during examination 
and perform services of office nurse. 
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Cal.—Kramer v. Policy Holders* Life 
Ins. Ass’n, 42 P.2d 665, 5 C.A.2d 
380. 

(3) Fact that friend accompany¬ 
ing patient remained with her during 
physician's examination is not in it¬ 
self waiver of privilege fey patient 
and does not render physician com¬ 
petent to testify. 

Neb.—Leeds v. Prudential Ins. Co. of 
America, 258 N.W. 672, 128 Neb. 
395, 96 A.L.R. 1414. 

Refusal of testimony held not prej¬ 
udicial 

In will contest, fact that court did 
not permit attorney to testify to 
conversation had with deceased in 
presence of son and sole beneficiary, 
notwithstanding contention that priv¬ 
ilege was waived because of presence 
of son, was not prejudicial to con¬ 
testants when they did not disclose 
nature, purpose, or effect of conversa¬ 
tion. 

Wis.—In re Dobson’s Will, 46 N.W. 
2d 758, 258 Wis. 587. 

30. N.Y.—Galle v. Tode, 26 N.Y.S. 
633, 74 Hun 542, affirmed 42 N.E. 
673, 148 N.Y. 270. 

31. Wash.—State v. Miller, 178 P. 
459, 105 Wash. 475. 

32. Colo.—Dalton v. People, 189 P. 
37, 68 Colo. 44. 

33. S.D. —State v, Sysinger, 125 N. 
W. 879, 25 S.D. 110, Ann.Cas.l912B 
997. 
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not authorize the admission of the scrivener’s testi¬ 
mony to contradict him. 34 

f. Applications for Insurance, and Proof of In¬ 
jury or Death 

A valid stipulation in an application for life insurance, 
which is made a part of the contract, by which the appli¬ 
cant waives any privilege with respect to information 
acquired by his physician, is binding as a waiver and 
precludes an assertion of the privilege in an action on the 
policy. Statements in the proofs of death furnished by 
the beneficiary in a life policy are a waiver of the privi¬ 
lege of the insured, as a patient, only in so far as such 
statements refer to the matter claimed to be privileged. 

A stipulation in an application for life insurance, 
which is made a part of the contract, by which the 
applicant waives the privilege as to information 
acquired by a physician, is binding as a waiver and 
precludes an assertion of the privilege in an action 
on the policy. 35 In some jurisdictions, however, 
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such a stipulation is regarded as against public 
policy, and is ineffective as a waiver of the privi¬ 
lege; 36 and under a statute requiring an express 
waiver at the time of the trial or examination 
such a stipulation is not a waiver, 37 although sucb 
a statute will not affect the validity of a stipulation 
made before its enactment. 38 Under other statutes, 
it is within the discretion of the court to refuse to 
admit the testimony notwithstanding the waive! 
contained in the application for insurance. 39 

Where the stipulation is by its terms limited 
to confidential disclosures to physicians who ex¬ 
amined the insured previous to his application, it 
is not a waiver of the privilege as to future examina¬ 
tions. 40 A statement, in an application for insur¬ 
ance, naming the doctor who last treated the ap¬ 
plicant, 41 or a statement in answer to an inter- 


34. N.J.—State v. Loponio, 88 A. 
1045, 85 N.J.Law 357, 49 L.R.A..N. 
S„ 1017. 

35. U.S.—Lawrence v. Connecticut 
Mut. Life Ins. Co., C.C.A.Mich., 91 
F.2d 381. 

Adamos v. New York Life Ins. 
Co., D.C.Pa., 22 F.Supp. 162, affirm¬ 
ed, C.C.A., 94 F.2d 943. 

D.C.—-New York Life Ins. Co. v. Tay¬ 
lor, 147 F.2d 297, 79 U.S.App.D.C. 
66 . 

Ga.—National Life & Acc. Ins. Co. v. 
Roberts, 3 S.E.2d 761, 60 GaApp. 
317. 

Idaho.—Murphy v. Mutual Life Ins. 
Co. of New York, 112 P.2d 993, 62 
Idaho 362. 

Iowa.—Cross v. Equitable Life Assur. 
Soc. of TJ. S., 293 N.W. 464, 228 
Iowa 800. 

Mo.—Russell v. Missouri Ins. Co., 
App., 232 S.W.2d 812. 

Neb.—Allen v. Massachusetts Mut. 
Life Ins. Co., 30 N.W.2d 885, 149 
Neb. 233—George v. Guarantee Mut. 
Life Co., 13 N.W.2d 176, 144 Neb. 
285—Willis v. Order of R. Telegra¬ 
phers, 296 NW. 443, 139 Neb. 46— 
Falkinburg v. Prudential Ins. Co. 
of America, 273 N.W. 478, 132 Neb. 
831. 

N.Y.—Levy v. Mutual Life Ins. Co. of 
N. Y., 56 N.Y.S.2d 32, applying 

law of Georgia. 

Okl.—Templeton v. Mutual Life Ins. 
Co. of New York, 57 P.2d 841, 177 
Okl. 94—National Life & Accident 
Ins. Co. v. Roberson, 36 P.2d 479, 
169 Okl. 136. 

Utah.—Has sing v. Mutual Life Ins. 
Co. of N. Y., 159 P.2d 117, 108 
Utah 198. 

70 C.J. p 466 note 29. 

Strict construction 

Provisions in application for life 
policy waiving privilege of physi¬ 
cian and patient by insured would 
be strictly construed against insurer 


where insurer sought to avoid liabil¬ 
ity under policy by means of evi¬ 
dence of physicians of insured, since 
application and policy were prepared 
by insurer and such provisions were 
sought to forfeit policy. 

Cal.—Turner v. Redwood Mut. Life 

Ass’n of Fresno, 57 P.2d 222, 13 C. 

A.2d 573. 

Right of investigation. 

Provision in industrial life policy 
that insurer might investigate mat¬ 
ters on which any claim might be 
based, and that proofs of death 
should contain answers to each ques¬ 
tion propounded to physicians con¬ 
stituted a "waiver of privileged com¬ 
munication" by insured. 

Neb.—Wolski v. National Life & Acc. 

Ins. Co., 283 N.W. 381, 135 Neb. 643. 
Consent held. Insufficient 

(1) Statute prohibiting physician 
from giving testimony disclosing 
confidential communications to him 
was not “waived" directly or im¬ 
pliedly by insured’s consent in appli¬ 
cation for life insurance policy to 
physician’s disclosure to insurer of 
any information acquired in attend¬ 
ing insured, as such consent does not 
relate to giving of testimony by phy¬ 
sician. 

Iowa.—Noble v. United Ben. Life Ins. 

Co., 297 N.W. 881, 230 Iowa 471. 

(2) Where insurer failed to attach 
application to life policy as required 
by statute, insurer was not entitled 
to use provision in application waiv¬ 
ing all right accorded to insured and 
those who might claim under her by 
privileged communication statute to 
support admissibility of testimony of 
physician who attended deceased in¬ 
sured in action on policy. 

Ohio.—Campbell v. Monumental Life 

Ins. Co., App., 34 N.E.2d 268. 
Provision of application not waived 

Stipulation that Objections to tes¬ 
timony of deponent might be made at 


trial instead of at time of taking 
deposition did not waive provision of 
application for life policy where in¬ 
sured waived privileged character of 
physician’s testimony. 

Okl.—National Life & Accident Ins. 
Co. v. Roberson, 36 P.2d 479, 169 
Okl. 136. 

Invalid policy 

Even though application waiving 
privilege against insured’s physician 
testifying and authorizing disclosure 
of any information communicated to 
physician ceases to be a waiver if 
policy is invalid, defendants’ coun¬ 
terclaim seeking recovery on policy, 
which by its terms included applica¬ 
tion, would make the waiver of priv¬ 
ilege valid in the insurer’s defense 
against recovery of the amount in¬ 
sured. 

U.S.—Lutz v. New England Mut. Life 
Ins. Co. of Boston, C.C.ACal., 161 
F.2d 833. 

36. U.S.—Miller v. Pacific Mut Life 
Ins. Co., D.C. Mich., 116 F.Supp. 
365. 

70 C.J. p 467 note 30. 

37. Ohio.—Thompson V. National 
Life & Acc. Ins. Co., 37 N.E.2d 621, 
68 Ohio App. 439. 

70 C.J. p 467 note 31. 

38. N.Y.—Foley v. Royal Arcanum, 
45 N.E. 456, 151 N.Y. 196, 56 Am.S. 
R. 621, 3 Ann.Cas. 292. 

Dougherty v. Metropolitan L. Ins. 
Co., 33 N.Y.S. 873, 87 Hun 15. 

39. N.C.—Creech v. Sovereign Camp, 
W. O. W., 191 S.E. 840, 211 N.C. 
658. 

40. Iowa—Pride v. Interstate Busi¬ 
ness Men's Acc. Ass’n of Des 
Moines, 216 N.W. 62, 207 Iowa 167, 
62 A.L.R. 31. 

70 C.J. p 467 note 33. 

41. Kan.—Novak v. Chicago Frater¬ 
nal Life Ass’n, 16 P.2d 507, 136 
Kan. 609. 
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rogatory, of the name and address of the appli¬ 
cant’s family physician, 42 does not operate as a con¬ 
sent that such physician may testify in an action on 
the policy. Also, the provision in a life policy 
requiring that insured be in sound health on the 
date the policy is issued does not operate as a waiver 
of the right to claim privilege as to communications 
to a physician; 43 and the fact that insured stated 
in his life policy application that he had consulted no 
physician does not constitute a waiver of insured’s 
right to claim the privilege of the statute relating 
to privileged communications, when it was made to 
appear by a physician as a witness for the insurer, 
in an action on the policy, that insured in fact had 
consulted the physician. 44 

On the other hand, where an applicant for life 
insurance has stated in his application that a cer¬ 
tain physician has treated him for a certain disease, 
the physician may testify as to the fact of whether 
or not he did treat the applicant for such disease. 45 
Where the applicant voluntarily obtained a physi¬ 
cian’s statement when the relation of physician and 
patient did not exist, and joined in making material 
representations, he waived any statutory privilege 
as to the physician’s testimony. 46 A provision in 
an accident and sick benefit policy requiring insured 
to furnish a report from the attending physician as 
a condition precedent to insurer’s liability, is not a 
waiver of the patient’s privilege. 47 


Provisions in a policy requiring proof of death 
do not operate as a waiver of the insured’s privi¬ 
lege as to his physicians, 48 and it has been held 
that the statements in the proofs of death furnished 
by the beneficiary in a policy of insurance on the 
patient’s life are a waiver of the privilege only in 
so far as such statements refer to the matter claimed 
to be privileged. 43 It has also been held that the 
filing of a certificate of a physician as part of the 
proofs of death, as required by the policy, is not a 
waiver of the privilege; 50 nor does it amount to a 
waiver even though the policy does not, in terms, 
require such certificate. 51 

Where, however, in an action by the insured’s 
heirs or beneficiaries the death certificate is of¬ 
fered by them on the trial, the privilege as to the 
physician who made the certificate is waived, 52 al¬ 
though it has also been held that where a life policy 
does not contain a provision for a waiver of the 
physician’s privilege not to testify concerning pro¬ 
fessional communications, the introduction in evi¬ 
dence of a certificate of death executed by the in¬ 
sured’s physician does not waive the provisions of 
the statute according that privilege to physicians. 53 
Proof of death given to an insurer by the benefici¬ 
ary, containing a statement authorizing physicians 
and hospitals to make statements concerning de¬ 
ceased’s condition, has been deemed a waiver of the 
introduction of such evidence in an action on the 
policy; 54 but the fact that the beneficiaries executed 


life policy provision 

Under life policy provision that 
if within two years prior to date of 
issuance of policy insured was at¬ 
tended by a physician policy should, 
subject to incontestability clause, be 
voidable by insurer unless it was 
shown that insured’s medical atten¬ 
tion was not for a serious disease or 
unless reference to such attention 
was indorsed on policy, insured did 
not “waive” benefit of provisions of 
Privileged Communications Act. 

Ohio.—DiNuzzo v. Metropolitan Life 
Ins. Co., 6 Ohio Supp. 28. 

42. Ind.—Masonic Mut. Ben. Assoc, 
v. Beck, 77 Ind. 203, 40 Am.R. 295. 

43. Ohio.—Humble v. John Hancock 
Life Ins. Co. of Boston, Mass., 3 
Ohio Supp. 373, affirmed, App., John 
Hancock Life Ins. Co. v. Humble, 
31 N.E.2d 887, motion denied 32 
N.E.2d 425. 

44. Iowa.—Cross v. Equitable Life 
Assur. Soc. of U. S., 293 N.W. 464, 
228 Iowa 800. 

45. Mich.—Brown v. Metropolitan L. 
Ins. Co., 32 N.W. 610, 65 Mich. 306, 
8 Am.S.R. 894. 

4t6. Wis.—McGinty v. Brotherhood 
of Railway Trainmen, 164 N.W. 249, 
166 Wis. 83. 


47. Miss.—Provident Life & Acci¬ 
dent Ins. Co. v. Jemison, 120 So. 
836, 153 Miss. 60. 

48. Wis.—Maine v. Maryland Casu¬ 
alty Co., 178 N.W. 749, 172 Wis. 350, 
15 A.L.R. 1536. 

70 C.J. p 467 note 39. 

49. Mich.—Breisenmeister v. Su¬ 
preme Lodge K. P., 45 N.W. 977, 
81 Mich. 525. 

50. U.S.—Ranger, Inc. v. Equitable 
Life Assur. Soc. of U. S., C.A. 
Mich., 196 F.2d 968. 

Miller v. Pacific Mut. Life Ins. 
Co., D.C.Mich., 116 F.Supp. 365. 

Mo.—Fitzgerald v. Metropolitan Life 
Ins. Co., App., 149 S.W.2d 389. 
Utah.—Eklund v. Metropolitan Life 
Ins. Co., 57 P.2d 362, 89 Utah 273. 
70 C.J. p 467 note 41. 

Admissions 

Ordinarily, however, statements of 
a physician furnished by beneficiary 
as part of the proofs of death or fur¬ 
nished by insured as a part of the 
proofs of disability are admissible 
as “admissions” and cannot be ex¬ 
cluded, when offered for such pur¬ 
pose, on ground of “privilege” arising 
from the confidential relation exist¬ 
ing between physician and patient. 
Mo.—Metropolitan Life Ins. Co. v. 
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Ryan, 172 S.W.2d 269, 237 Mo.App. 
464—Hicks v. Metropolitan Life 
Ins. Co., 190 S.W. 661, 196 Mo.App. 
162. 

51. Ark.—Fidelity & Casualty Co. v. 
Meyer, 152 S.W. 995, 106 Ark. 91, 
44 L.R.A.,N.S., 493. 

52. Mo.—Bouligny v. Metropolitan 
Life Ins. Co., App., 160 S.W.2d 474. 

70 C.J. p 467 note 43. 

53. Ark.—Fidelity & Casualty Co. v, 
Meyer, 152 S.W. 995, 106 Ark. 91, 
44 L.R.A.,N.S., 493. 

Neb.—Scott v. Metropolitan Life Ins. 
Co. of New York, 300 N.W, 835, 140 
Neb. 581. 

54. Neb.—Willis v. Order of R. Te¬ 
legraphers, 296 N.W. 443, 139 Neb. 

46. 

Testimony of nurse who attended 
insured was within scope of waiver 
of the privilege of “any physician 
or other person who attended deceas¬ 
ed, from disclosing any knowledge 
or information acquired by him,” 
contained in proofs of loss signed by 
beneficiary of life policy, and hence 
such testimony was admissible in 
action on policy. 

Iowa.—Luce v. Service Life Ins. Co., 
288 N.W. 681, 227 Iowa 532. 
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instruments authorizing physicians and hospitals to 
submit to the insurer records on the deceased in¬ 
sured as part of proofs of their claim has been held 
not to constitute a waiver of the physician-patient 
privilege with respect to use of such evidence at the 
trial of an action on the policy. 65 

Testimony of a doctor, inadmissible under the 
statute, secured in affidavit by an agent of the in¬ 
surer, which was signed by beneficiary without read¬ 
ing it, and tended to show misrepresentations of in¬ 
sured in securing the policy, is not competent, al¬ 
though filed as part of proofs of death. 56 The 
signing, by insured, of a claimant’s affidavit after 
injury and therein expressing willingness to permit 
his physicians to give information, has been held 
not a waiver; 57 but a direction to the insurer to 
obtain a statement from a hospital, placed on a 
proof of loss form by the insured in a claim for 
disability benefits, in answer to a question concern¬ 
ing diseases he had had, constitutes a waiver of 
privilege to withhold confidential information in 
hospital records and consent for the insurer’s use of 
them. 58 

§ 311. Subscription of Instrument by Attor¬ 
ney or Physician as Witness 

An attorney or physician Who becomes a subscribing 
witness to a deed or other instrument executed by his 
client or patient may testify as to what occurred at the 
time of the execution thereof, for the client waives the 
privilege by requesting or permitting him to become a 
witness. 

Where an attorney or physician becomes a sub- 
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scribing witness to a deed or other instrument ex¬ 
ecuted by his client or patient, he may testify as to 
what occurred at the time of the execution thereof, 
for the client or patient waives the privilege by 
requesting or permitting him to become a witness, 
and by so doing the attorney or physician assumes 
a character different from his professional one. 69 
However, the fact that the attorney signs in attesta¬ 
tion of a deed is not a waiver of the right of privi¬ 
lege for prior distinct communications. 60 So, a 
client who procures his attorney to sign as a sub¬ 
scribing witness an instrument drawn by the at¬ 
torney for the client does not waive his privilege of 
secrecy as to matters which came to the attorney’s 
knowledge from his client in the preparation of the 
paper. 61 

The instruction of the grantor of a deed to the 
attorney to deliver the deed to the grantee waives 
any privilege of the communication so that the at¬ 
torney may testify to the delivery. 62 The privilege 
as to an attorney has been held not waived by the 
client having the attorney witness an instrument 
which was not required to be witnessed. 63 

§ 312. Disclosure for Protection of Witness 

Where a disclosure is necessary for the protection 
of the attorney or physician and the prevention of in¬ 
justice, the rule of privilege is inapplicable. 

The rule of privilege is not applicable where a 
disclosure is necessary for the protection of the 
attorney or physician and the prevention of injus¬ 
tice, 64 as where the client sues his attorney for un- 


Notation on certificate 

A notation signed by beneficiary 
of life policy, on physician’s certifi¬ 
cate which was part of the proof of 
death, agreeing that such certificate 
should be considered part of the 
proof of death, in accordance with 
the policy conditions, was a waiver 
of the right of privileged communi¬ 
cations between physician and pa¬ 
tient, and made the certificate admis¬ 
sible in action on policy. 

Mo.—Prince v. Metropolitan Life Ins. 

Co., 129 S.W.2d 5, 235 Mo.App. 168. 

Hospital records 

Where plaintiff who was beneficiary 
under provisions of life policies au¬ 
thorized copy or abstract of hospital 
records to be taken and made a 
part of proof of death submitted to 
insurer, but no copy or abstract of 
any of the records was actually tak¬ 
en or made a part of the proof of 
death, plaintiff by signing the au¬ 
thorization did not “waive” right to 
object to admission of hospital rec¬ 
ords in action on the policies. 

Mo.—Fitzgerald v. Metropolitan Life 

Ins. Co., App., 149 S.W.2J 3b9. 


55. Ark.—Metropolitan Life Ins. Co. 
v. Kendall, 284 S.W.2d 863. 

56. Mich.—Metropolitan Life Ins. Co. 
v. Dabudka, 204 N.W. 771, 232 Mich. 
36. 

57. Utah.—Moutzoukos v. Mutual 
Benefit Health & Accident Ass’n, 
254 P. 1005, 69 Utah 309. 

58. Mo.—Graham v. Guarantee Trust 
Life Ins. Co., App., 267 S.W.2d 692. 

59. Minn.—Larson v. Dahlstrom, 8 
N.W.2d 48, 214 Minn. 304, 146 A. 
L.R. 245. 

Miss.—Wilburn v. Williams, 11 So.2d 
306, 193 Miss. 831. 

Neb.—Lennox v. Anderson, 1 N.W. 
2d 912, 140 Neb. 748, modified on 
other grounds 3 N.W.2d 645, 141 
Neb. 407. 

N.L.—Stormon v. Weiss, 65 N.W.2d 
475. 

Ohio.—Weis v. Weis, 65 N.E.2d 300, 
76 Ohio App. 483, afldrmed 72 N.E. 
2d 245, 147 Ohio St 416, 169 A.L. 
R. 668. 

Utah.—Anderson v. Thomas, 159 P.2d 
142, 108 Utah 252. 

jWis.—In re Landauer’s Estate, 53 N. 

I W.2d 627, 261 Wis. 314—In re Pe¬ 
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terson’s Estate, 26 N.W.2d 553, 250 
Wis. 158. 

70 C. J. p 471 note 85. 

Limited waiver 

A testatrix who procures her at¬ 
torney as a subscribing witness to 
will waives statute disqualifying at¬ 
torney from testifying concerning 
communication made to him by cli¬ 
ent only in so far as she consents 
to the attorney testifying to matters 
which have a bearing on her capacity 
to make will or any fact affecting 
validity of will. 

Ohio.—Nicholl v. Bergner, 63 N.E.2d 
828, 76 Ohio App. 245. 

60. Utah.—Anderson v. Thomas, 159 
P.2d 142, 108 Utah 252. 

61. Wis.—Herman v. Schlesinger, 90 
N.W. 460, 114 Wis. 382, 91 Am.S. 

R. 922. 

62. N.T.—Rosseau v. Bleau, 30 N.R 
52, 131 N.Y. 177, 27 Am.S.R- 518, 

63. N.Y.—Gick v. Stumpf, HO N.Y. 

S. 712, 126 App.Div. 548. 

64. U.S.—Farnsworth v. Sanford, Cl 
C.A.Ga., 115 F.2d 375, certiorari de¬ 
nied 61 S.Ct. 1109, 313 U.S. 586* 85 
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skillful management of his case; 65 and so, in an 
action against a physician for malpractice, defend¬ 
ant and physicians associated with him in treating 
plaintiff may make a full disclosure; 66 and it has 
been held that in an action for compensation for 
professional services the rule of privilege will not 
preclude plaintiff from testifying to facts necessary 
to establish his case, 67 although it has been held that 
a physician suing his patient for his fee cannot dis¬ 
close any confidential matters unless the patient 
waives his privilege. 68 When the disclosure of com¬ 
munications from one spouse to another becomes 
necessary in order to protect the personal rights or 
liberty of the spouse to whom they were made, such 
spouse is relieved from the obligation of secrecy 
which the law otherwise imposes and may testify as 
to such communications. 69 

§ 313. Disclosure Necessary to Enable Pub¬ 
lic Officer to Act 

The statutory prohibition of disclosure of confidential 
attorney-client communications does not restrict the right 
of disclosure where necessary to enable a public officer 
to act in his official capacity. 

It has been said that a statutory prohibition of a 
disclosure by an attorney of a confidential com¬ 
munication of his client was not intended to pro¬ 
hibit the disclosure of a communication as far as 
such communication was necessary to enable a pub¬ 


lic officer to act in his official capacity. 70 
§ 314. Effect of Waiver 

A waiver of privilege with respect to confidential 
communications extends to the whole transaction and 
cannot be limited to a particular purpose or person; but 
such a waiver may be recalled at any time before It is 
acted on. 

A waiver of the privilege with respect to con¬ 
fidential communications extends to the whole trans¬ 
action, 71 and such waiver cannot be limited to a par¬ 
ticular purpose or person. 72 So, a client's offer to 
waive the privilege as to part of any communication 
to his attorney is a waiver of the privilege as to 
the whole of that communication, 78 and where ob¬ 
jections have been waived to some confidential conir . 
munications all of such relevant communications are 
admissible in evidence. 74 Under some circumstanc¬ 
es, however, a waiver of the physician and patient 
privilege may be limited by a beneficiary under a' 
life policy for the purpose of adjustment and settle- - 
ment of a claim under the policy, and such a waiver 
does not extend to the use of confidential informa¬ 
tion in a suit involving the policy. 75 Where an at¬ 
torney’s testimony concerning a communication 
made to him by a client was conceded to be com¬ 
petent by all parties to the action except those who 
objected thereto, the probative effect of the testi¬ 
mony will operate even though the testimony is not 
admissible against those who objected to it. 76 


L.Ed. 1541, rehearing: denied 62 S. 
Ct 54, 314 U.S. 703, 86 L.EcL 565. 

U. S. v. Monti, D.C.N.Y., 100 F. 
Supp. 209. 

Ga.—Daughtry v. Cobb, 5 S.E.2d 352, 
189 Ga. 113. 

Hyde v. State, 29 S.E.2d 820, 70 
Ga.App. 823, followed in 29 S.E.2d 
824, 70 Ga.App. 829. 

La.—Jackson v. Swift & Co., App., 151 
So. 816. 

R.I.—Chase v. Chase, 81 A.2d 686, 78 
R.L 278. 

70 C.J. p 471 note 89. 

Professional integrity and competen¬ 
cy 

(1) Plaintiffs waived privilege by 
charging former attorney with in¬ 
competency and unpreparedness, and 
his affidavit containing relevant facts 
was admissible to refute charge. 
Mich.—Everett v. Everett, 29 N.W.2d 

919, 319 Mich. 475. 

(2) Where petition for writ of er¬ 
ror coram nobis was an attack on 
professional integrity and competen¬ 
cy of counsel employed by petition¬ 
er in criminal action against him, 
competency of attorney as witness 
was waived by client. 

Ind.—Kennedy v. State, 116 N.E.2d 
98, 232 Ind. 695—Moore v. State, 
111 N.E.2d 47, 231 Ind. 690. 


Improper advice 

(1) Where client testified that she 
agreed to property settlement in a 
divorce proceeding as a result of 
the improper advice from her attor¬ 
ney, it was proper and competent 
for attorney to testify as to advice 
he gave her. 

Mich.—Leverich v. Leverich, 64 N. 
W.2d 567, 340 Mich. 133. 

(2) Where defendant accused of 
burglary testified that he pleaded 
guilty in former prosecution on ad¬ 
vice of his attorney, attorney could 
testify concerning his version of ad¬ 
vice given defendant notwithstanding 
statute making communications be¬ 
tween attorney and client privileged. 
Tex.—Rodriguez v. State, 94 S.W.2d 

476, 130 Tex.Cr. 438. 

65. Ind.—Nave v. Baird, 12 Ind. 318. 

66. Mo.—Hartley v. Calbreath, 106 
S.W. 570, 127 Mo.App. 559. 

70 C.J. p 472 note 91. 

67. Conn.—Pierce v. Norton, 74 A. 
686, 82 Conn. 441. 

70 C.J, p 472 note 92. 

68. N.Y.—Van Allen v. Gordon, 31 
N.Y.S. 907, 83 Hun 379. 

I 70 C.J. p 472 note 93. 
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69. Ky.—Shepherd v. Commonwealth, 
85 S.W. 191, 119 Ky. 931, 27 Ky.L. 
376. 

70 C.J. p 472 note 94. 

70. N.Y.—People v. Farmer, 87 N.E. 
457, 194 N.Y. 251, 23 N.Y.Cr. 216. 

71. Mo.—Chamberlain v. Chamber¬ 
lain, App., 230 S.W.2d 184. 

70 C.J. p 472 note 96. 

72. Colo.—Metropolitan Life Ins. Co. 
v. Kaufman, 87 P.2d 758, 104 Colo. 
13. 

73. Wash.—Martin v. Shaen, 156 P. 
2d 681, 22 Washed 505. 

74. Mo.—Chamberlain v. Chamber- 
lain, App., 230 S.W.2d 184. 

Specific subject 

Where corporation waived claim of 
privileged communications between 
attorney and client as to some of 
the correspondence relating to a spe¬ 
cific subject, it opened the door to 
all the privileged correspondence on 
that subject. 

U.S.—In re Associated Gas & Elec. 
Co., D.C.N.Y., 59 F.Supp. 743. 

75. U.S.—^Etna Life Ins. Co. v. Mc- 
Adoo, C.C.A.Ark., 106 F.2d 618. 

76. Ohio.—Huntington Nat. Bank of 
Columbus v. Roan, App., 43 N.E.2d 
769. 
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A waiver may be recalled at any time before it is 
acted on, 77 and where procured by fraud, it is 
proper to allow the privilege to be claimed. 78 On the 
other hand, when the waiver is once acted on the 
privilege is entirely lost. 79 So, where the privilege 
is waived at one trial of a cause, it cannot be as¬ 
serted in order to exclude testimony as to the same 
matters at a subsequent trial of the same cause, 80 
although it has been held to the contrary. 81 An er¬ 
roneous admission of privileged matter at one trial 
does not justify a repetition of the error at a sub¬ 
sequent trial. 82 On the other hand, a waiver in one 
action or proceeding precludes a subsequent asser¬ 
tion of the privilege in an entirely different action, 83 
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although the circumstances of the case may be such 
as to preclude giving such effect to the prior waiv¬ 
er. 84 The fact that an attorney has testified as to 
privileged matter in a proceeding to which the client 
was not a party and without any waiver by him does 
not preclude the assertion of the privilege in a sub¬ 
sequent action. 85 

When a person has two attorneys , an express 
waiver as to one does not amount to a waiver as to 
the other. 86 Where the client or patient waives the 
privilege, an attorney or physician may be permitted 
or compelled to testify to information acquired by- 
virtue of the professional relation. 87 


77. Iowa.—Donovan v. Donovan, 300 
N.W. 656, 231 Iowa 14. 

Mo.— Corpus Juris cited In Graham 
v. Guarantee Trust Life Ins. Co., 
App., 267 S.W.2d 692, 694. 

70 C.J. p 472 note 97. 

78. Minn.—Kloppenburg v. Minneap¬ 
olis, St. P. & S. S. M. Ry. Co., 143 
N.W. 322, 123 Minn. 173. 

79. TT.S.—Magida on Behalf of Vul¬ 
can Detinnmg Co. v. Continental 
Can Co., D.C.N.Y., 12 F.R.D. 74. 

Colo.—Metropolitan Life Ins. Co. v. 
Kaufman, 87 P.2d 758, 104 Colo. 13, 
applying* Missouri law. 

Mo.—Demonbrun v. McHaffle, 156 S. 
W.2d 923, 348 Mo. 1120. 

Corpus Juris cited in Graham v. 
Guarantee Trust Life Ins. Co., App., 
267 S.W.2d 692, 694. 

N.Y.—Strader v. Collins, 116 N.Y.S. 

2d 318, 280 App.Div. 582. 

70 C.J. p 472 note 99. 

BO. Ind.—Pittsburgh, etc., R. Co. v. 

O’Conner, 85 N.E. 969, 171 Ind. 686. 
70 C.J. p 472 note L 


81. Ark.—Maryland Casualty Co. v. 
Maloney, 178 S.W. 387, 119 Ark. 
434, L.R.A.1916A 519. 

70 C.J. p 472 note 2. 

82. Ga.—Philadelphia F. Assoc, v. 
Fleming, 3 S.E. 420, 78 Ga. 733. 

83. Ill.—Alden v. Stromsem, 106 N. 
E.2d 837, 347 Ill.App. 439. 

70 C.J. p 472 note 4. 

Actions against different insurance 
companies 

Where administratrix of insured’s 
estate, in separate action by her 
against another insurance company, 
waived benefit of section of Civil 
Practice Act prohibiting disclosure 
by physician of physical condition 
of patient which was acquired by him 
in treating patient in professional 
capacity, such waiver also operated 
as a “waiver” of benefit of same sec¬ 
tion in present action to rescind a 
certificate of interest in group life 
policy on ground that insured misrep¬ 
resented condition of his health when 
he procured the certificate. 


N.Y.—General Am. Life Ins. Co. v. 
Ettinger, 42 N.Y.S.2d 836, 266 App. 
Div. 876. 

84. Prior action for personal serv¬ 
ices 

Testimony of attorney as to former 
client’s consultation with him with 
respect to transaction at issue in 
action by third person against former 
client was properly excluded as a 
“privileged communication,” although 
attorney had previously testified as 
to such consultation in action by 
him against former client to recover 
for personal services rendered. 

N.Y.—Matison v. Matison, 95 N.Y.S. 
2d 837, affirmed 97 N.Y.S.2d 550, 
277 App.Div. 770. 

85. Ind.—Wilson v. Ohio Farmers 
Ins. Co., 7 3 N.E. 892, 164 Ind. 462. 

86. Ohio.—Haley v. Dempsey, 14 
Ohio App. 326. 

87. N.Y.—In re Cleveland's Will, 78 
N.Y.S.2d 897, 273 App.Div. 623. 

Wash.—Martin v. Shaen, 156 P.2d 681, 
22 Wash.2d 505. 

70 C.J. p 472 note 6. 
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Abandonment, 

Appeals, § 529, pp. 578-582 
Assignment of errors, § 527, p. 570, n. 99 
Claim of forced heir, § 98, p. 812 
Contract of survivorship, § 1367, p. 310 
Contracts for disposition of property, § 116; § 117, 
p. 876 

Accrual of actions, § 125, p. 892 
Evidence, § 126 
Loss of rights, § 121 

Deceased by husband, preliminary issue, § 433, 
p. 375, n. 84 

Devise or legacy, § 1152 

Extinguishment of legacy charge, § 1307, 
pp. 203-207 

Opposition to probate, failure to file bond, § 322, 
p. 147, n. 54 

Probate proceedings, § 321 

Survivorship contract, rights under, § 1367, p. 306, 
n. 55 

Abatement, 

Appeal, death of party, § 519, p. 547 
Contest of will, probated will, § 329, pp. 175-181 
Probate proceedings, § 321 
Abatement of assets, trust property, § 1029, p. 576 
Abatement of legacies, §§ 1153-1171, pp. 955-985 
Adjustment, § 1170 

Administration expenses, deficiency resulting 
from, § 1158 

After-born children, § 1159 

Annuities, preference, § 1168 

Bonds, stated sums, § 1154 

Bounty, § 1164, p. 969 

Burden of proof, priority, § 1156 

Care of remains, § 1164, p. 968 

Charitable gift, restrictions as to amount, § 110, 

p. 860 

Codicil, affected by, § 1160 

Creditor, satisfaction of existing debt, § 1165, 
p. 976 

Deduction, § 1170 

Demonstrative legacies, preference, § 1167 

Directions in instrument, § 1156 

Election of rights, effect of election, § 1290, p. 159 

Equalization of payments, § 1171 

Evidence of intention, § 1155 

Executor, legacy to, § 1165, p. 976 

General legacies, § 1164, pp. 967-972 

Income, preference, § 1168 

Intention of testator, § 1154 

Lapsed legacy, § 1162 

Limitation of proportion given charities, § 1163 

Mortgages, stated sums, § 1154 

Omitted children, § 1159 

Order of abatement, § 1162 

Order of payment, § 1156 

Power of appointment, legacies pursuant to, § 1169 
Presumption of equality, § 1154 
97 c.J.s. 


Abatement of legacies—Continued 
Priorities, post 

Relationship to testator, § 1164, p. 969 
Religious ceremony observance, § 1164, p. 968 
Residuary legacies, § 1163 
Rule against perpetuities, § 1163 
Specific legacies or devises, § 1125, p. 880; § 1166, 
pp. 976-980 
Tax gift, § 1162 
Trust fund remainders, § 1162 
Trustee, legacy to, § 1165, p. 976 
Abbreviations, 

Construction of wills, § 612 
Designation of beneficiary, § 646 
Holographic wills, § 204; § 205, pp. 1045, 1047 
Signature of testator, § 171 
Abnormal persons, mental capacity, § 15, p. 700, n. 65 
Abnormalities of mind, bearing on testamentary act, 
§17 

Abolition, 

Estates by entirety, § 908 
Estates tail, §§ 861, 869 
Passive trusts, § 1005 
Rule in Shelley’s case, § 871 
Slavery, affecting devise of slaves, § 295 
Abortive will, joint wills, § 1364, p. 291 
Absence of, 

Complete disposition, presumption against partial 
intestacy, § 615, p. 839 
Intent, determination, § 129 

Original, probate of copies or duplicates, § 313, 

p. 128 

Remainder, life estates, § 893 
Trust, probate courts, effect on jurisdiction, 
§ 1076, p. 745 
Absent-mi ndedness, 

Aged person, § 27, p. 724 
Mental capacity, § 28 
Absent persons, 

Beneficiary, conditions of return, § 991 
Contest of wills. 

Limitation of actions, § 359, p. 214 
Witnesses, continuance, § 427, n. 10 
Counsel, appeals, presentation or reservation of 
grounds, § 551 

Subscribing witnesses from state, commission to 
take testimony, § 445, p. 303 
Absolute estate, 

Life estates, absence of remainder, § 893 
Power to appoint only, § 1068, p. 723, n. 84 
Survivors, interests and rights, § 736 
Absolute interest in personalty, §§ 833-849, pp. 264r-273 
Alienation restraints, §§ 980, 846 
Avoidance of intestacy, § 840 
Charges, § 839 
Codicil, effect of, § 836 
Conditional fee simple language, § 860 
Creation by implication, § 839 
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Absolute interest in personalty—Continued 
Creative words, § 834 
Defeasible interest, enlargement, § 857 
Direction regulating mode of enjoyment, § 841 
Distribution postponement, § 848 
Dower, in lieu of, § 838 
Estates tail, § 868 
Fractional interest, § 837 . 

Intestacy, construction to avoid, § 840 
Limited power of disposition, § 839 
Marriage, restriction against, § 844 
Married woman, separate estate, § 838 
Postponement of distribution, § 848 
Precatory .words, §§ 837, 845 
Remainder after, § 914 
Repugnant provisions, §§ 842, 841, 847 
Restraint on alienation, § 846 
Rule in Wild’s case, §§ 881, 883 
Support and maintenance, § 837 
Trust, § 847 

Absolute power of disposition, life estates, § 897, p. 340 
Abstract matters, construction of will, § 586, p. 710; 
§ 1078, p.753 
Advice to legatees, § 1084 

Absurd words, construction of wills, § 610; § 615, 
p.838; §729 

Absurdity, construction of wills, § 599, p. 795 
Academic matters, construction of will, § 586, p. 710 
Accelerating payment to defeat gift over, § 719 
Acceleration, class gift, § 695(7) 

Acceleration of payment, legacies, § 1343 
Acceleration of remainder, 

Charitable gift, restrictions as to amount, § 110 , 
p. 858 

Contingent remainders, § 1227, p. 1088 
Election of rights, 

Surviving spouse, § 1291, pp. 160-164 
Trusts, effect on, § 1293 
Trust capital or income, § 1032, p. 620 
Trusts, effect of failure, § 1060 

Invalid trust provisions, § 1051, p. 682 
Acceleration of trust, 

Death of beneficiary, § 1045, p. 666 
Forfeiture clause, § 995, p. 485, n. 15 
Acceptance, 

Conditions, § 997 

Power, of appointment, § 1148, p. 941 
Acceptance of benefit, 

Contest of will, probated will, § 330, p. 184 
Election of rights, § 1279 
Estoppel to appeal, § 517, p. 539 
Acceptance of devise or legacy, §§ 1147-1152, pp. 940- 
955 

Conditions, § 995, p. 491 
Estoppel by acceptance, § 1149, pp. 944-948 
Interest on legacy, § 1360 
Necessity, § 1148, pp. 940-944 
Parties claiming under beneficiary, effect on 
rights, § 1150 

Presumptions, § 1148, pp. 940-944 
Relation back, § 1099 
Sufficiency, § 1148, pp. 940-944 
Acceptance of property, 

Election of rights, § 1282 
Estoppel to oppose probate, § 323, p. 157 
Accessories, income and profits incident to gift, § 1101, 

p. 826 


Accidental burning, tearing, etc., as revocation, § 266 
Accidental cancellation, revocation not presumed. 
§ 385, p. 283 

Accidental death, construction of wills, words and 
phrases, § 613, p. 818 

Accidental loss or destruction before testator’s death. 
§336 

Accidental mutilation, by whom act committed § 27& 
n. 26 
Accidents, 

Admission to probate, allegations in suit to set 
aside will, § 377, p. 257, n. 65 
Appeals, delayed or belated appeals, § 521, p. 551 
Bill of particulars, amendments, § 373, p. 249 
Conditions, excuses for nonperformance, § 1000 
Construction of will, power and duty of court 
§ 586, p. 713 

Contest of will, probated will, § 328 p. 173 
Judgment rendered by, new trial, § 492 
Right of appeal, § 517, p. 539 
Trust principal, invasion, § 1033, n. 34 
Accompanying papers, petition for probate, § 373, 
p. 240 

: Accompanying words, general residuary clause, § 797 
Account, § 784 

i Actions to construe will, jurisdiction, § 1075 
Account books, § 784 

Ademption of legacies, evidence, § 1178, p. 1013 
Advancements, 

Admissibility of evidence, § 1191, p. 1032 
Entries, § 1185 

! Transfer of property other than money, § 1187 

; Accountants, trust expenditures, allocation, § 1030(4), 
| p. 593, n. 74 
1 Accounting, 

Actions between beneficiaries, § 1123, p. 868 
Actions by, against or between devisees and 
legatees, costs, § 1123, p. 874 
Actions to construe wills, other and further relief, 
§ 1094, p. 785 

Advancements, form and sufficiency of provisions, 
§ 1183 

Collateral proceedings, § 578, p. 691 
Contest of will, forfeiture provisions, § 1003, p. 
509, n. 82 

Contracts for disposition of property, quantum 
meruit, § 123, p. 888 

Debts of testator, enforcement of claims, § 1328, 
p. 245 

Impeachment of instrument, request included in 
; bill, § 377, p. 257, n. 71 

Trust expenditures, allocation, § 1030(4), p. 595 
Accounts, incorporation of documents by reference, 
§ 163, p. 959, n. 60 

Accounts annexed, contracts for disposition of prop¬ 
erty, remedies, § 122 
Accounts receivable, 

Business, § 787, p. 203 
Description of property, § 759, p. 165 
Accretions, 

Incident to gift, § 1101, p. 828 
Surviving spouse, election of rights, effect, § 1287, 
j P. 129 

I Accrual of action, contract for disposition of property, 
! § 123, p. 888 

Breach of contract, § 125, p. 892 
* Accrued and accruing interest, § 785 
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Accrued shares, 

Manner of holding, § 736 
Survivorship, § 734 

Accrued wages, cash as including, § 779, p. 188 
Accumulated income. 

Contingent remainders, § 957 

Election of rights, effect of election on, § 1293 

Trusts, 

Disposal, § 1038, pp. 645-651 
Support and maintenance, § 1034, p. 626 
Vested interest, § 941 
Vested remainders, § 957 
Accumulated interest, 

Contingent interest, § 941 

Identical bequests, different instruments, § 795 
Accumulated profits, incident to gift, § 1101, p. 825 
Accumulated taxes, unproductive trust property, al¬ 
location, § 1030(5), p. 606, n. 1 
Accuracy, 

Class gift, use of language, § 693, p. 34 
Nuncupative wills, reduction to writing, § 217 
Acknowledgment, § 181 

Codicils, signature of testator in presence of wit¬ 
nesses, § 198 
Evidence, § 410, p. 321 
Form and sufficiency, § 188, p. 1017 
Holographic wills, § 200 
Presence of witnesses, § 188, p. 1015 
Publication as distinct, § 187, p. 1010 
Signature by testator, questions of law and fact, 
§ 458, p. 417 

Signature of person taking, § 191 
Subscribing witnesses, signatures in presence of 
each other, § 190 

Surviving spouse, election of rights, release, 
§1266; § 1267, p. 92 

Acquaintance, subscribing witnesses with testator, 
§ 185, p. 997 
Acquiescence, 

Election of rights, § 1281 

Practical construction by interested parties, § 627, 
p. 890 

Probate, questions for determination, § 317, p. 135 
Publication of will, statements or requests of an¬ 
other, § 187, p. 1013 

Acquisition of property, description, § 752 
Acreage, 

Description of property, § 750 
Division of land, § 698 
Specific devise, § 1130 
Actions, 

Between beneficiaries, § 1123, p. 868 
Breach of contract, generally, post 
By devisees and legatees, § 1123, pp. 866-874 
Concealment of will, § 311, p. 118 
Contract for disposition of property, 

Damages for breach, § 124 
Goods or services, § 123, p. 887 
Rights of promisee, § 122 
Conversion of funds by executor, § 1121 , p. 863 
Discretion of court, post 

Legacies, enforcement of charge, § 1308, p. 208 
Limitation of actions, generally, post 
Neglect to offer will for probate, § 311, p. 118 
Special proceedings, generally, post 
Specific performance* generally, post 


Actions—Continued 

Stipulations, generally, post 
Venue, generally, post 

Actions to construe, §§ 1073-1096, pp. 741-816 

Absence of trust, probate courts’ jurisdiction, 
§ 1076, p. 745 

Abstract questions, § 1078, p. 753 
Actual controversy, 

Necessity, § 1078, p. 754 
Pleading, § 1090, p. 771 

Administrators. Executors and administrators, 
post 

Admissibility of evidence, § 1091 
Advice, case reported for, § 1095, pp. 789-798 
Amendment of pleadings, § 1090, p. 776 
Amount of costs, § 1096, p. 804 
Answer to pleading, § 1090, p. 774 
Appeals, § 1095, pp. 789-798 
Denial to legatees, § 1080 
Argument by executor, § 1092 
Attorney fees, § 1096, pp. 798-816 
Prayer for, § 1090, p. 773 
Attorney general, § 1088, p. 766 
Beneficiaries, 

Costs, § 1096, p. 801 
Parties, § 1088, p. 767 
Bill or complaint, § 1090, p. 770 
Certified case, § 1095, pp. 789-798 
Cestuis que trust, § 1082 
Character of interest, § 1085 
Collateral attack, judgment or decree, § 1094, 
p. 785 

Complainants other than fiduciaries, costs, § 1096, 
p. 807 

Conclusions of law, § 1090, p. 773 
Conclusiveness and effect, judgments and decrees, 
§ 1094, p. 785 

Conflict of jurisdiction, § 1076, p. 746 
Constructive service by publication, § 1089 
Contingent rights, § 1078, p. 751 
Controversy between beneficiaries, costs, § 1096, 

p. 801 

Correction of decrees, § 1094, p. 788 
Costs, § 1096, pp. 798-816 
Appeals, § 1095, p. 795 

Extending final judgment for allowance, 
§ 1094, p. 789 

Payable to all parties, § 1096, p. 802 
Counterclaim, § 1090, p. 775 
Courts of equity, jurisdiction, § 1075 
Creditors and purchasers, § 1082 
Cross-complaint, § 1090, p. 775 
Defenses, § 1086 
Demurrer, § 1090, p. 773 
Devisees and legatees, § 1085 
Dismissal or discontinuance, § 1093 
Doubt as to meaning, pleading, § 1090, p. 772 
Duties imposed by law, § 1083 
Equity courts, jurisdiction, § 1075 
Estoppel,' post 
Evidence, § 1091 

Executors and administrators, post 
Existence of trust, pleading, § 1090, p. 771 
Fiduciaries, liability for costs, § 1096, p. 805 
Foreign decrees, § 1094, n. 788 
Friendly suit, costs, § 1096, p. 799 
Future rights, § 1078, p. 751 
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Actions to construe—Continued 
Grounds of action, § 1083 

Guardian ad litem, attorney fees, § 1096, p. 812 

Guardians, § 1082 

Heirs and devisees, § 1085 

Heirs of testator, § 1088, p. 769 

Hypothetical questions, § 1078, pp. 751, 753 

Implied trusts, jurisdiction, § 1075 

Importance of interest or amounts involved, § 1079 

Instructions to jury, § 1092 

Interlocutory decree, § 1094, p. 789 

Intervention, §* 1088, p. 767 

Irrelevant allegations, § 190, p. 773 

Issues, proof and variance, § 1090, p. 776 

Items of cost, § 1096, p. 804 

Joinder of parties, § 1088, p. 767 

Judgment or decree, § 1094, pp. 782-789 

Jurisdiction, § 1074 

Laches, § 1087 

Legally represented parties, § 1088, p. 766 
Legatees and devisees, § 1084 
Limitation of actions, § 1087 
Limitations on rights, § 1083 
Local courts, § 1077 
Moot questions, § 1078, p. 753 
Motion to strike, costs, § 1096, p. 799 
Multifariousness, pleading, § 1090, p. 773 
Nature, § 1073 

Question involved, § 1078, pp. 748-754 
Necessary parties, costs, § 1096, p. 801 
Necessity for construction, § 1078, pp. 748-754 
Pleading, § 1090, p. 772 

Necessity for presenting parties in proper capac¬ 
ity, § 1088, p. 766 
New parties, § 1088, p. 767 
Next of kin, § 1082 
Notice, attorney fees, § 1096, p. 813 
Objections to jurisdiction, waiver, § 1090, p. 775 
Opening default, § 1094, p. 789 
Other and further relief, § 1094, p. 784 
Partial distribution of funds, § 1094, p. 787 
Parties, § 1088, pp. 764-769 

Entitled to construction, § 1082 
Having no interest, costs, § 1096, p. 799 
Past acts, questions relating to, § 1078, p. 754 
Personal representatives, § 1083 
Executor or legatee, § 1082 
Parties, § 1088, p. 768 
Pleading, § 1090, pp. 770-776 
Primary fund for payment of costs, § 1096, p. 803 
Probate courts, jurisdiction, § 1076, pp. 744-748 
Probate of will, pleading, § 1090, p. 771 
Process, § 1089 

Property and fund liable for costs, § 1098, p. 803 
Property on which will can take effect, pleading, 
§ 1090, p. 772 

Provision that executors shall define, provisions, 
§ 1080 

Purchasers and creditors, § 1082 
Questions relating to past acts or conduct, § 1078, 
p. 754 

Rehearings, § 1094, p. 788 
Beopening case, § 1092 
Beserve case, § 1095, pp. 789-798 
Sale of property, decree for disposed of by will, 
§ 1094, p, 788 

Scope of inquiry, § 1092 - i 


Actions to construe—Continued 

Security, judgment or decree requiring, § 1094 
p. 784 

Setting out will, § 190, p. 771 
Sole purpose of action, jurisdiction, § 1075 
Special statutory provisions, § 1085 
Speculation and hypothesis, matters of, § 1073 
p. 751 

Stipulation as to costs, § 1096, p. 801 
Supplemental bill, § 1090, p. 775 
Surplusage in pleading, § 1090, p. 773 
Trial or hearing, § 1092 
Trustees, § 1083 

Parties, § 1088, p. 768 
Trusts created by will, jurisdiction, § 1075 
Vacating default, § 1094, p. 789 
Venue, § 1081 

Verdict and findings, § 1092 
Waiver, objections to, 

Judgment, § 1094, p. 788 
Jurisdiction, § 1090, p, 775 

Active agency of chief beneficiary, undue influence, 
§ 224, p. 1074, n. 68 
Active trust. Trusts, generally, post 
Acts of God, 

Completion of instrument prevented, § 129, p. 903; 
§ 167, p. 969 

Conditions subsequent, impossibility of perform¬ 
ance, § 1000 

Acts of mind, revocation, § 262 
Acts of parties, 

Beneficiaries, termination of trust, § 1047, pp. 
668-676 

Causing ademption of legacies, § 1176 
Contracts for disposition of property, considera¬ 
tion, § 113(1) 

Election of rights, §§ 1272,1275 
Estoppel, opposition to probate, § 323, p. 157 
Proponents and beneficiaries, evidence, § 250 
Acts of testator, 

Admissibility of evidence, § 451, p. 401, n. 37 
Mental capacity, evidence, § 72 
Revocation, questions of law and fact, § 459, 
p. 418 

Actual estates, vested remainders, § 946, p. 420 
Addition, 

Codicil importing, § 275, p. 52 
Revocation by, § 282 
Addition of parties, 

Contest of wills, § 368 
Probate proceedings, § 363 
Additional issues, submission to jury, § 439 
Additional purchase of property, revocation, § 294, 

p. 81 

Additional witnesses, continuation of will contest to 
obtain, § 427, n. 10 

Address of beneficiary, class gift, § 693, p. 29 
Ademption of legacies, §§ 1172-1181, pp. 985-1017 
Acts causing, § 1176 

Admissibility of evidence, § 1178, p. 1012 
Alterations of interest in realty, § 1177, p. 1002. 
Anti-lapse statutes, effect, § 1179 
Assent as element, § 1175 

Bailment for hire of personalty, 5 1177, p. 997 
Beneficiary’s assent, § 1175. 

Burden of proof, § 1178, p. 1012 
By whose acts prpyisiops adeemed, § 1}7£ 
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Ademption of legacies—Continued 
Change of form, § 1174 

Change of subject matter, § 1177, pp. 993-1005 
Circumstances, indications of intention, § 1178, 

p. 1011 

Collection, choses in action, § 1177, p. 998 
Commingling of objects, § 1177, p. 1003 
Committee appointed for testator, sales by, § 1174 
Conduct causing, § 1176 

Construction of wills, conflict of laws, § 587, p. 719, 
n. 25 

Distinctions, § 1172 
Estoppel to assert, § 1181 
Evidence, § 1177, p. 1005 
Exchange of property, § 1177, p. 997 
Exempt gifts to persons in particular status, 
§ 1179 

Extinction of subject matter, § 1177, pp. 993-1005 
Form of property, change, § 1177, pp. 998, 1000 
Gifts subject, § 1173 

Guardian appointed for testator, sales by, § 1174 
Identity of purpose, satisfaction, § 1178, p. 1010 
Intention as element, § 1175 
Intention to satisfy, § 1178, p. 1009 
Inter vivos gift or conveyance to legatee, § 1177, 
p. 997 

Joint will provisions, § 1179 

Jurisdiction to declare on filing of petition to have 
will proved, § 317, p. 139 

Lease, surrender of outstanding lease and taking 
of new lease, § 1177, p. 1003 
Legatee’s right against third persons, § 1179 
Life interest, § 1173 

Location of property, change, § 1177, p. 998 
Moral obligation fulfillment, satisfaction, § 1178, 

p. 1010 

Nature, § 1172 
Nature of property, § 1173 
Operation and effect, § 1179 
Payment, choses in action, § 1177, p. 998 
Provision confirmatory of contract right, § 1173 
Receipt or release as evidence, § 1178, p. 1014 
Reexecution as revival of adeemed provision, 
§ 1180 

Relationship of parties, satisfaction, § 1178, 
p. 1009 

Remainders, § 1173 
Republication, § 302 

Revival of adeemed provision, § 1180 
Residuary gift, § 1173 

Revival of will by codicil, effect, § 303, p. 102 
Sale or conveyance, § 1177, p. 995 
Satisfaction, § 1178, pp. 1005-1015 
Security, changes in form, § 1177, p. 1000 
Significance of intention, § 1177, p. 999 
Specific legacies subject, § 1127, n. 60 
Surrender, outstanding lease and taking of new 
lease, § 1177, p. 1003 

Third persons, payments to, § 1178, p. 1015 
Transactions prior to execution of will, § 1178 

p. 1006 

Trust property, § 1029, p. 576 
Voluntary character of benefit, § 1178, p. 1007 
Weight and sufficiency of evidence, § 1178, p. 1012 
Ademption proceeds, residuary clause, § 799, p. 227 
Adjoining property, 

Description of property, location, § 764 


Adjoining property—Continued 
Operative words, § 761, p. 169 
Adjoining room, signature of testator in presence of 
witnesses, § 188, p. 1017 

Adjudication, insanity or incompetency, § 20 

Adjunct instrument, § 1 

Adjustment, 

Abatement of legacies, § 1170 
Advancements, § 1195 

Legacy to creditor, satisfaction of debt, § 1139, 
p. 929 

Trust capital and income, allocations, § 1030(1), 
p. 581 

Admeasurement of dower, evidence, § 410, p. 319, n. 81 
Administration clauses, signature of testator preced¬ 
ing, § 177, p. 984 

Administration expenses, §§ 1311-1328, pp. 215-253 
Abatement of legacies, 

Deduction, § 1170 
Deficiency resulting from, § 1158 
Residuary legacies, abatement, § 1163 
Trusts 

Allocation, § 1030(4), p. 592 
Support and maintenance, § 1034, p. 631 
Administration of estate, § 1 

Estate pendente lite, costs, disallowance, § 562 
Trusts, allocation of income earned during, 
§ 1030(3), p. 587 

Administrative function of court, construction of will, 
§ 586, p. 710 

Administrative officers, subscribing witnesses, com¬ 
petency, § 185, p. 1006 
Admissibility of evidence, § 389 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 872 
Actions to construe wills, § 1091 
Appeals, § 1095, p. 792, n. 6 
Ademption of legacies, § 1178, p. 1012 
Advancements, § 1191, p. 1031 
Alteration, intent of testator, § 267, p. 36, n. 67 
Ancient document, § 310 
Appeals, post 

Assignments of error, § 518, p. 540, n. 9 
Attesting witnesses, § 392 
Attorney’s fees, allowance, § 570, p. 666 
Bad impressions of testator, § 249 
Bill of exceptions, § 528, p. 576 
Sufficiency, § 555 
Carbon copies, § 579, p. 694 
Certified copies, 

Foreign will and foreign probate, § 580, p. 701 
Probated will, § 579, p. 694 
Construction of wills, 

Former wills, § 635, p. 910 
Parol evidence, § 634 
Contest of will, f 451, p. 398 
Probated will, § 328, p. 174 
Contingent wills, § 151 
Contracts for disposition of property, post 
Conversations of testator, § 247, p. 1115 
Copy of will, § 390 

Creditor’s legacy, satisfaction of debt, § 1139, 
p. 928 

Cross-examination, § 451, p. 401 
Death of testator, § 389, p. 293, n. 23 
Debts of testator, enforcement of claims, § 1328, 
p. 251 
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Admissibility of evidence—Continued 

Declarations of testator, § 247; § 637, p. 924 
Depositions, § 445, p. 394 

Direct contest proceedings, probate proceedings, 
§ 579, p. 694 
Discretion of court, § 389 
Disinheritance under civil law, § 718 
Draft, § 390 

Election of rights, § 1283, p. 118 
Proceedings to set aside, § 1255 
Ex parte affidavits of subscribing witnesses, § 392 
Exemplified copies, foreign wills, § 580, p. 701 
Foreign will, § 389 

Unprobated wills, § 580, p. 700 
Forgery, § 389, p. 292, n. 18 
Former evidence of attesting witnesses, § 392 
Fraud, post 

Grounds of appeal, presentation and reservation, 
§ 518, p. 540 

Impeachment of attesting witness, § 393 
Implied trust, directions to executor, § 1018 
Improper relations before marriage, § 249 
Induced or invited error, § 556, p. 641 
Insanity of witness, § 392, p. 298, n. 89 
Instructions of testator, § 637, p. 924 
Issues, proof and variance, § 373 
Joint wills, § 1367, p. 315 
Lapse of legacies or devises, § 1215 
Legacies and devises, enforcement of charge, 
§ 1308, p. 211 

Letter from attorney to testator, § 247, p. 1115 
Mental capacity, post 
Mistake, § 245, p. 1109 

Unnaturalness of provisions, § 248 
Mutual wills, § 1367, p. 315 
New trials, grounds, § 491 
Nuncupative wills, Louisiana, § 218 
Objections, waiver, § 489 
Offer of proof, § 451, p* 401 

Other instruments distinguished, character of 
instrument, § 149 
Parol evidence, generally, post 
Prejudicial error, § 542, p. 607 
Probated will, § 579, p. 692 
Proof of will, § 311, p. 113 
Reciprocal wills, § 1367, p. 316 
Record on appeal, sufficiency, § 555 
Release of debt, § 1143 
Reputation of attesting witness, § 393 
Revocation, 

Changed condition, § 287 
Marriage or birth of issue, rebuttal of pre¬ 
sumption, § 290 

Satisfaction of debt, legacy to creditor, § 1139, 
p. 928 

Self-serving manner, § 390, p. 294, n. 37 
State of evidence as affecting, § 451, p. 406 
Support of will, effect as to parties, § 451, p. 401 
Time of execution or alteration, § 391 
Transcript of foreign probate, § 390, p. 295, n. 47 
Trial de novo, § 534 

Trusts, oral agreement of spouse, § 1022, n. 89 
Truth of bad impressions, § 249 
Undue influence, post 
Will in question, § 390 

Admissible to probate, decisions reviewable, § 516, 
pp. 530-534 


Admission of members, class gift, construction* 
§ 605(6), p. 54 ^ 

Admission of will. Probate, generally, post 
Admissions, 

Contest of will, answers, § 378, n. 4 
Contracts for disposition of property, § 113(2) 
Evidence in probate, § 404 

Admonish and charge, trusts, precatory words § 1011 
p. 540 

Admonishing jury, objections to line of questioning, 
grounds of appeal, § 518, p. 541, n. 15 
Adopted children, 

Beneficiaries, 

Designation, § 651, p. 949 
Statutory provisions, § 666, p. 984 
Charitable gift, 

Protection, § 109, p. 840 
Right to question, § 110, p. 851, n. 26 
Children as including, § 653 
Contest of will, probated will, § 329, p. 180 
Contract existence, questions of law and fact, 
§ 464 

Death without issue, gift over, § 724, p. 108 
Descendants as including, § 660, p. 964 
Designation, § 651, p. 949 
Disinheritance, § 98, p. 808 
Election of rights under will and as heirs, § 1241, 
n. 28 

Family as including, § 662 
Grandchildren as including, § 663 
Grandnieces and nephews as including, § 664 
Heirs, § 674, p. 998 
Issue as including, § 666, p. 982 
Matters operating as revocation, § 295 
Nephews and nieces, beneficiaries, designation, 
§ 667 

Next of kin as including, § 682 
Opposition to probate, § 323, p. 151 
Parol evidence, inclusion, § 639, p. 931 
Power of appointment, § 1068, p. 718, n. 32 
Statutory provisions, § 653, p. 956 
Survivors, persons included, § 731 
Trust beneficiaries, § 1027, n. 72 
Adoption, 

Court record in will contest, § 389, p. 293, n* 23 
Instrument or document as will, § 129, p. 904 
Jury finding, insertion in judgment and order 
admitting will to probate, § 481, n. 59 
Adoption of beneficiary, conditions, § 1003, p. 513 
Adornment, property of, § 778 

Adult, children, designation of beneficiaries, § 651, 
p. 948 

Adulterous relation, undue influence, § 231 
Presumption, § 240 

Weight and sufficiency of evidence, § 253 
Adultery, 

Condition calculated to induce life in, § 985, p. 474, 
n. 69 

Effect on right to legacy, § 97, p. 803 
Advanced age, marriage, mental capacity, evidence, 
§ 72 

Advancements, §§ 1182-1196, pp. 1018-1040 
Absolute gifts, § 1188 

Acceptance of devise or legacy, estoppel, § 1149, 
p. 946 

Account books, ante 
Accounting, provisions for, § 1183 
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Advancements—Continued 

Adjustment and distribution, § 1195 
Admissibility of evidence, § 1191, p. 1031 
Alteration, designation of accounts, § 1188 
Amount, § 1192 

Anticipation of inheritance, § 1185 
Application of doctrine, § 1182 
Bankruptcy discharge, debts, § 1186 
Burden of proof, § 1191, p. 1030 
Character of transaction, evidence, § 1191, p. 1033 
Charge, provisions for, § 1183 
Children, application to beneficiaries other than, 
§ 1182 

Class gift, deduction, § 695(6), p. 56 
Debts, § 1186 

Treatment as advancement, f 1191, p. 1034 
Debts of beneficiaries, status, § 1334 
Debts of testator, charges on property, § 1317 
Deductions, provisions for, § 1183 
Definitions, § 1185 

Destruction, value of property advanced, § 1187 
Determination of existence, § 1190 
Discharge, debts, § 1186 
Discharge by will, § 1184 
Distribution, § 1195 
Evidence, § 1191, pp. 1030-1035 
Amount or value, § 1193 
Executor, right to make, § 1196 
Exercise of discretion by executor, § 1191, p. 1031 
Express agreements, § 1182 
Forgiveness provisions, § 1186 
Form of provisions, § 1183 
Intention of testator, § 1188 
Interest on advancement, § 1194 
Judgment, § 1195 

Life tenant, right to make, § 1196 
Limitation of actions, § 1185 
Debts, § 1186 

Loans, deduction, § 1144, p. 938 
Merger, debts, § 1186 
Merger by will, § 1184 
Parol evidence, § 641, p. 936, n. 92 
Period for which interest allowed, § 1194 
Power to make, § 1066 
Powers, § 1067, p. 713 
Presumptions, § 1191, p. 1030 
Questions of law and fact, § 1190 
Relative of testamentary beneficiary, § 11S9 
Release, § 1186 
Release by will, § 1184 
Repayment, § 1185 
Statute of limitations, § 1185 
Sufficiency of provisions, § 1183 
Surviving husband or wife, § 87 
Time advancement valued, § 1192 
Transfer of property other than money, § 1187 
Trust capital and income, allocations, § 1030(1), 
p. 581 

Trust deed, right to make, § 1196 
Valuation, § 1192 

Vested interest, intention to give, § 935 
Weight and sufficiency of evidence, § 1191, p. 1034 
Advantage of own wrong, murder of testator or bene¬ 
ficiary, § 104 

Advantageous sale, exercise of power, § 1067, p. 712 
Adverse claims, 

Admissibility of evidence, § 310, n. 18 


Adverse claims—Continued 

Election between and gift by will, § 1239 
Surviving spouse, election of rights, § 1259 
Widower, § 1267, p. 86 

Adverse possession, executory devises, destructibility, 
§ 916 
Advice, 

Beneficiary to testator, fraud, § 222 
Trusts, precatory words, § 1011, p. 540 
Undue influence, § 225 

Advisory jury, capacity of testator, contest of will, 
§ 431, p. 366, n. 12 

Advisory proceedings, opposition to probate, § 322, 
p. 147 

Advisory verdict, 

Capacity of testator, conclusiveness, § 441, n. 55 
Jurisdiction of court as issue, § 431, p. 367 
Advisory words, construction of will, § 602, pp. 800- 
804; §620, p. 863 

Affection. Love and affection, generally, post 
Affectionate name, holographic wills, signature, § 205, 
p. 1047 
Affidavits, 

Appeals, § 522 

Attorney, construction of wills, § 637, p. 925, n. 19 
Bill of exceptions, § 528, p. 577 
Contest of will, amendment of pleadings, § 381 
Dismissal of probate proceedings, consideration, 
§ 429, p. 360 

Ex parte, probate of will, admissibility, § 451, 
p. 399, n. 14 

Forma pauperis appeals, § 522 
Jurors, impeachment of verdict, § 492 
Leave to discontinue hearing or trial, findings 
based on, § 429, p. 361 

Preliminary examination of adverse parties, § 444, 
p. 391, n. 16 

Residence of deceased, petition for probate, § 373, 
p. 240 

Affinity, relations, designation of beneficiaries, § 670 
Affirmance, contracts for disposition of property, § 118 
Affirmative acts, waiver of errors and irregularities, 
§ 489 

Affirmative defenses, 

Contracts for disposition of property, § 126 
Debts of testator, enforcement of claims, § 1328, 
p. 248 

Affirmative response, publication of will, § 187, p. 1013 
After-acquired property, § 78 

After date of will and codicil, § 303, p. 102 
Contracts for disposition of property, § 114, n. 40 
Description of property, § 756, pp. 155-159 
Disposition, § 78 

Election of rights, § 1238, p. 16, n. 94 
General devise, § 1130 

Joint or mutual wills, property passing, § 1368 
Legacy as charge on property, § 1299, p. 177 
Prior to execution of codicil, § 303, p. 102 
Residuary clause, § 799, p. 226 
Revival and republication, effect, § 302 
Support and maintenance legacies, payments, 
§ 1136, p. 919 

Surviving husband or wife, § 87 
After-born class members, 

Admission, § 695(4), pp. 42, 46 
Defeasible fees, § 851 
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A-ge, 

Class gift, 

Ascertainment of members, § 695(3), p. 39 
Postponement, § 695(4), p. 45 
Conditions precedent, attaining specified age, 
§ 995, p. 491 

Construction of wills, intention of testator, § 592, 
p. 776 

Contingent remainders, § 962 
Application of rules, § 937 
Vesting, § 944 

Death of beneficiary, gift over, § 721 
Death without issue, gift over, § 724, p. 114 
Defeasible fees, § 851 

Interest in personalty, § 857 
Divide and pay over rule, § 934 
Estate for years, § 901 
Executory devises, creation, § 917 
Fee simple absolute, § 814, n. 50 

Limitations or restrictions, repugnancy, § 824 
Holographic wills, capacity to make, § 202 
Marriage, restraints, § 985, p. 475 
Payment or distribution, survivorship, § 733, p. 130 
Petition for probate, contents, § 373, p. 239 
Relative ages of testator and beneficiaries, gift 
over, § 724, p. 112 
Soldiers’ or mariners’ wills, § 219 
Subscribing witnesses, § 185, p. 997 
Termination of trust, § 1042 
Vested remainders, § 962 

Application of rules, § 937 
Divesting, § 943, p. 410, n. 88 
Age of testator, 

Capacity of affected, questions of law and fact, 
§ 462, p. 427 

Construction of wills, parol evidence, § 635, p. 911 
Aged persons, 

Badges of fraud, § 222 
Capacity to revoke, § 264 
Mental capacity, § 27, n. 721 

Admissibility of evidence, § 47 
Guardianship adjudication, § 64 
Presumptions, § 39 
Senile dementia, generally, post 
Undue influence, 

Admissibility of evidence, § 246 
Presumptions, § 239, p. 1097, n. 12 

Agents, 

Ancillary probate, § 347 
Power of appointment, § 1070, p. 734, n. 32 
Signing own name instead of testator’s, § 173 
Aggregate allowances, attorney’s fees, contest of will, 
§ 565 

Aggregate sum, class gifts, § 692 

Admission of members, § 695(4), p. 45 
Agricultural fund, stock, § 780 
Aids to construction, class gift, § 693, p. 32 
Alcoholic, undue influence, presumption, § 239, p. 1097, 
n. 12 

Alcoholic dementia, mental capacity, § 25 
Alias citation, opening or vacating judgment or decree, 
§ 510 

Alien property custodian, election of rights, by whom 
made, § 1245, n. 51 

Alienation restraints. Restraints on alienation, gen¬ 
erally, post 

Alienist, mental capacity, evidence, § 69 


Aliens, 

Capacity to make, § 6 

Conditions, construction, § 1003, p. 500, n. 17 
Heirs, § 673 

Alimony, debts of testator, § 1325, n. 79 
Alimony payments, ademption of legacies, satisfaction 
§ 1178, p. 1007 

All I have, description of property, § 759, p. 164 
Allocation, 

Appointive property, § 1070, p. 736 
Statutory share, surviving spouse, election of 
rights, § 1288, p. 149 

Trusts, receipts to corpus and income, § 1030(2) 
pp. 582-586 

Allotments, Indian lands, § 7 
Allowances, 

Cost and expenses, generally, post 
Surviving spouse, election of rights, 

Statutory rights, § 1287, p. 131 
Taking under will, § 1288, p. 142 
Alteration of estate, 

Form of assets, § 1111, n. 90 
Revocation, § 294, pp. 80-85 
Alterations, § 166 

After execution, instructions to jury, § 476 
Answer to probate of will, § 373, p. 242 
Attesting witnesses, testimony as to when made, 
§ 411, p. 326 

Bill of particulars, § 373, p. 247, n. 29 
Burden of proving when made, § 384, p. 275 
Class gift, § 693, p. 33 
Codicil importing, § 275, p. 52 
Collateral attack on probate proceedings, § 578, 
p. 689, n. 80 

Declarations of testator as evidence, § 402 
Evidence admissible on probate proceedings, § 317, 
p. 137 

Evidence of when made, § 416 
Extrinsic evidence, § 391 
Fraud, § 222 

Holographic will, § 420, p. 350 

Handwriting of testator, § 205, p. 1042 
Partial or limited probate, § 319 
Probate prevented by, § 312, p. 124 
Questions of law and fact, § 459 
Republication by codicil, § 303, p. 97 
Revival and republication, § 299, p. 90 
Revocation by, § 282 
Signature of testator, § 170 
Subject to, § 1 

Third person, holographic wills, probate, § 312, 
p. 123, n. 61 
Time, evidence, § 416 

Trial de novo, admissibility of evidence, § 534 
Words and phrases, construction of wills, § 613, 
pp. 817-822 

Alternate gift, substitution, § 742, n. 71 
Alternative contingencies, 

Death coupled with contingency, gift over, § 721 
Defeasible fees, death without issue, § 852, p. 278 
Defeasible interest in personalty, § 857 
Alternative contingent remainders, 

Class gift, ascertainment of members, | 695(3), 
p. 41 

Double aspect, § 965 
Vesting, § 944 

Alternative disposition, residuary clause, § 797, n. 16 
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Alternative events, defeasible fees, § 851 
Alternative gift, fee simple absolute, § 813, p. 241, n. 6 
Alternative limitations, vested interests, § 943, p. 411 
Alternative remainders, § 912 

Class gift, admission to members, § 695(5), p. 49, 
n. 15 

Subject to defeasance, f 949 

Alternative rights, conditions precedent, § 995, p. 486 
Amanuensis, subscribing witnesses, § 191 
Ambiguity, § 157 

Abatement of legacies, § 1155 

Absolute interest in personalty, subsequent lan¬ 
guage reducing interest, § 836 
Codicils, § 164 

Conformity with unambiguous parts, § 620, p. 864, 
n. 58 

Construction of wills, generally, post 
Contingent remainders, rules of construction, 
§ 947, p. 422 

Creation of estates, § 802 
Description of property, § 747 
Estates tail, language necessary, § 862 
Fee simple absolute, trust limitation, § 827 
Identification of beneficiaries, parol evidence, 
§ 639, p. 928 

Joint tenancy and tenancies in common, § 906, 
p. 357 

Joint wills, agreement to make, § 1367, p. 305 

Latent ambiguities, generally, post 

Life estate, creation, § 891, n. 69 

Parol evidence, § 636, p. 916 

Patent ambiguity, generally, post 

Property remaining after fee, devise over, § 825 

Residuary clause, § 797 

Revocation by codicil, § 275, p. 53 

Surrounding facts and circumstances, § 592, p. 773 

Trust provisions, § 1016 

Vested remainders, rules of construction, § 947, 
p. 422 

Ambiguous instruments, 

Questions of law and fact, § 457 
Settlement agreements, construction and opera¬ 
tion, § 325, p. 166 

Ambiguous term, issue, § 666, p. 977 
Ambulatory nature, §§ 127(1), 127(2) 

During lifetime, § 1 

Other instruments distinguished, § 136 
Amended application for probate as new application, 
§ 320 

Amendment, 

Judgment awarding costs, § 563 
Record of judgment, § 498 
Amendment of pleadings, 

Actions to construe wills, § 1090, p. 776 
Appeals, § 522 

Additional parties, § 519, p. 546 
Discretion of lower court, § 543 
Bill of particulars, § 373, p. 248 
Contest of wills, § 381 

Time proceeding commenced, § 359, p. 216 
Defective citations, § 369, p. 231 
Lost or destroyed will, answer to petition, § 375 
Notice of appeal, § 524, p. 563 
Opposition to probate proceedings, § 374 
Record on appeal, § 528, p. 576 
Among, expressions of equality, § 708 
97 C.J.S.—56 


Amortization, 

Mortgage, debts of testator, f 1316, p. 223, n. 58 
Trusts, wasting assets, § 1030(6) 

Amount, 

Advancements, § 1192 

Annuity, legacies of, § 1134, p. 912 

Appeal bonds, § 523, p. 558 

Beneficiary entitled, § 1036 

Bequest, parol evidence, § 640, p. 933, n. 68 

Charge, legacies on property, § 1298 

Charitable gift. 

Determination of excess amount, § 110, p. 856 
Restrictions, § 110, p. 842 
Contingent remainders, certainty, § 952 
Costs, actions to construe wills, § 1096, p. 804 
Demonstrative legacy, § 1129, p. 902 
Funds, trust, certainty, § 1012, p. 544 
Gift, reduction, § 813, p. 244, n. 29 
Jurisdictional amount, § 515 
Legacy, § 793 

Residue, residuary clause, § 800 
Surviving spouse, election of rights, § 1265, pp. 69- 
78; § 1267, p. 89 

Vested remainders, certainty, § 952 
Amount of property, 

Construction of wills, parol evidence, § 635, p. 911 
Corporations, capacity to take, § 106, p. 825 
Mental capacity, § 15, p. 698 
An official interest, subscribing witnesses, competency, 
§ 185, p. 998 

Analogy to trial of title, probate proceedings, § 308, 

p. 106 

Ancestors, charitable gift, survivorship, § 110, p. 845 
Ancestors of takers, per stirpes distribution, § 707, 

p. 80 

Ancestors of testators, mental incapacity as affecting 
capacity of testator, § 462, p. 430 
Ancient document, admissibility of evidence, § 310 
Ancient origin, § 2 

Ancillary bills, actions to construe wills, § 1090, p. 775 
Ancillary probate, §§ 341-349, pp. 190-199 
Appearance by interested parties, § 371 
Application for probate, § 347 
Authenticated copy, § 308, p. 109 
Collateral attack, § 578, p. 690 
Conclusiveness of proceedings, § 577, p. 677 
Contest of will, probated will, § 327 
Copy of will, § 345 
Foreign probate, necessity, § 344 
Laches in attempting to contest, § 360, n. 7 
Limitation of actions, § 358 
Manner of probate or record, § 343 
Nature of proceeding, § 348 
Necessity, § 342 
Opposition, § 349 

Original probate of will of resident made in 
foreign jurisdiction, § 350 
Original will, § 344 
Partial probate or record, § 346 
Parties, § 347 

Petition for probate, contents, § 373, p. 240 
Procedure for establishing will, § 343 
Refusal of probate, effect, § 582, p. 705 
Relation back to testator’s death, § 574, p. 672 
Scope of proceeding. § 348 
Setting aside of will, effect, § 582, p. 705 
Uniform foreign probate laws, § 341 
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Anger, contest of probated will, admissibility of evi¬ 
dence, § 328, p. 174 

Angina pectoris, capacity of testator, § 462, p. 428 
Animal care, honorary trusts, § 1005 
Animals, legacy as charge on property, § 1298 
Animus testandi. Intention of testator, generally, post 
Annexation of codicil as republication, § 303, p. 98 
Annexed instruments, construction together, § 623 
Annexed list, incorporation of documents by reference, 
§ 163, p. 958, n. 59 

Annual payments, apportionment, § 1108 
Annuities, § 902 

Abatement of legacies, preference, § 1168 
Absolute interest in personalty, precatory words, 
§ 845, n. 20 

Accrual, time, § 1135 

Apportionment, § 1108 

Assignments, § 1115, n. 17 

Contingent interest, § 941 

Cumulative payments, § 1135 

Demonstrative legacy, § 1129, p. 891, n. 98 

Forced heirs, § 98, p. 811 

Funds, disposition, § 89 

Implied trusts, 

Authority or directions to executor or guard¬ 
ian, § 1018 
Payment, § 1017 
Insurance, defined, § 783 
Interest on legacies, § 1352 
Interest subject to debts, § 1333 
Legacies, § 1134, pp. 910-916 
Passive trusts, § 1006 
Payment, § 1305, p. 194 
Time, § 1135 

Proceeds of land devised, charged on, § 1305, 
p. 197 

Time of accrual, § 1135 
Trust provision, § 1014 
Trusts, 

Allocation of receipts, § 1030(3), p. 587 
Nature and purpose, § 1005 
Payment of income distinguished, § 1035, 
p. 632 

Vested interest, § 941 

Annuity insurance, other instruments distinguished, 
§ 148 

Annuity table, charitable gifts, computation of value, 
§ 110, p. 858 

Annulment, §§ 307-585, pp. 104-708 

Agreement between parties, parties concluded, 
§ 582, p. 706 

Burden of proof, instructions to jury, § 478 
Costs and expenses, generally, post 
Hearing or trial, generally, post 
Instructions to jury, 

Conformity to pleadings and evidence, § 469 
Presumptions, § 478 
Rules applicable, § 468 
Suspensive appeal, § 526, n. 59 
Transfers and assignments, effect on, § 1122 
Unprobated will, action to set aside, § 333 
Annulment of instrument, § 262 
Annulment of marriage, 

Devise as defeated by, § 665 
Revocation, § 295 
Answers, 

Application to set aside judgment or decree, § 509 


Answers—Continued 

Contest of will, § 378 

Affirmative relief limiting voluntary non¬ 
suit, § 429, p. 361, n. 59 
Voluntary dismissal of action, § 429, p. 360 
Discovery and production of will, objections to 
jurisdiction, § 311, p. 116 
Lost or destroyed will, petition to probate, § 375 
Opposition to probate, § 374 
Probate proceedings, 

Demurrer, § 373, p. 244 
Objections, § 373, pp. 238, 240 
Answers to questions, nuncupative wills, execution, 
§ 214 

Antedated codicil, construction as part of will, § 625, 
p. 881, n. 76 

Antenuptial agreements, 

Abatement of legacies, 

Annuities or income, § 1168 
Valuable consideration, legacy based on, 
§ 1165, p. 973 

Ademption of legacies, satisfaction, § 1178, p. 1007 
Alteration of term by, § 272, n. 57 
Charitable gift, right to question, § 110, p. 852 
Contest of will, agreements affecting right, § 325, 
p. 159 

Debts of testator, directions to pay, § 1312, p. 218 
Election of rights, § 1271 — 

Surviving spouse, effect of election, § 1288, 
p. 135 

Waiver of rights, § 1281 
Instruments construed together, § 623, n. 54 
Opposition to probate, agreements affecting right, 
§ 325, p. 159 

Other instruments distinguished, § 140 
Parol evidence, § 634, n. 91 

Power of appointment conferred by, will executed 
in pursuance as revoked by subsequent mar¬ 
riage, § 291, p. 72 
Revocation of will by, § 272, n. 57 
Statutory rights, § 97, p. 806 
Surviving spouse, election of rights, release, 

§ 1266, p. 82 

Anti-lapse laws, deceased legatee, liability of issue 
for debt, § 1144, p. 936, n. 94 
Anticipated acquisition of property, description, § 756, 
p. 156 

Anticipated waste, actions to construe wills, jurisdic¬ 
tion, § 1078, p. 753, n. 64 
Anticipation, 

Abatement of legacies, effect of testamentary 
directions, § 1156 

Event, construction of will, § 586, p. 710 
Anticipatory action, acceptance of devise or legacy, 
§ 1148, p. 941, n. 47. 

Anticipatory breach, contracts for disposition of prop¬ 
erty, § 116; § 123, p. 888 ; § 125, p. 892 
Acceptance, § 117, p. 877 
Anything, description of property, § 759, p. 164 
Apoplexy, mental and physical capacity, § 29, p. 730 
Weight and sufficiency of evidence, § 67 
Apoplexy stroke, capacity of testator, § 462, p. 424 
Apparent heirs, living persons, § 678 
Apparent inconsistency, implication on construction, 
§ 621, p. 867 

Appeals, § 530, pp. 582-586 

Abandonment, § 529, pp. 578^-582 
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Appeals—Continued 

Abandonment of action, § 551 
Abandonment of rights, § 1152 
Abstract of record, § 528, p. 576 
Actions relating to wills or probate, §§ 546-557, 
pp. 616-646 

Actions to construe wills, § 1095, pp. 789-798 
Addition of parties, § 519, p. 546 
Additional bonds, § 523, p. 560 
Additional evidence, reception, § 531, p. 591 
Administrators. Executors and administrators, 
post 

Admissibility of evidence, 

Discretion of lower court, § 543 
Harmless error, § 556, p. 638 
Prejudicial error, § 542, p. 607; § 556, p. 638 
Presentation or reservation of grounds, § 551 
Scope of review, § 556, p. 631 
Trial de novo, § 534 

Advisory verdicts, harmless errors, § 542, p. 610 
Affidavits, § 522 
Affirmances, § 545, p. 611 
Agreed statement of facts, § 531, p. 587 
Allowance of attorney’s fees, § 570, p. 666 
Allowance of costs, recall of mandate to enter, 
§ 559 

Amended notice of appeal, § 524, p. 563 
Amendments, 

Appeal bond, § 523, p. 561 
Assignment of errors, § 527, p. 572 
Bring in parties, § 519, p. 546 
Petitions, § 522 

Record on appeal, § 528, p. 576 
Appellate jurisdiction, § 515 
Applications, § 522 

Change of record, § 528, p. 576 
Approval of verdict by trial court, § 531, p. 592 
Assignments of errors, § 522; § 527, pp. 570-573; 

§ 554 

Actions to construe wills, § 1095, p. 791 
Cross errors, § 527, p. 572 
Attorneys, misconduct by or with respect to, § 542, 
p. 607 

Belated appeals, § 521, p. 551 
Bill of exceptions, generally, post 
Bill of particulars, generally, post 
Binding effect of decision, § 545, p. 613 
Bonds, § 523, pp. 557-561; § 552 

Cost of premiums, disallowance, § 562 
Security for costs, § 564, p. 656 
Transcript, § 528, p. 573 
Briefs, § 554 
Burden of proof, § 541 

Cash deposits, waiver of objections, § 523, p. 560 
Certification to other tribunal for trial or hearing, 
§514 

Certiorari, generally, post 
Chancellor’s approval of verdict, § 556, p. 633 
Change of nature of proceedings, § 526 
Changes to bring in parties, § 519, p. 546 
Citation, § 524, pp. 562-566 

Commencement of period of limitation, § 521, 
p. 553 

Computation of time, § 521, p. 553 
Concurrent jurisdiction, § 515 
Conduct of jury, post 


Appeals—Continued 

Conflicting evidence, § 531, p. 591 
Scope of review, § 556, p. 631 
Consent to probate, right of appeal, § 517, p. 539 
Consolidation of appeals, § 530, p. 586 
Consolidation of proceedings for admission after, 
§425 

Construction and operation of will, § 530, p. 583 
Construction of appeal bonds, § 523, p. 560 
Contentions waived or abandoned, § 530, p* 585 
Contest of wills, post 
Coparties, notice, § 524, p. 563 
Costs and expenses, award, § 572 
Credibility of witnesses, § 531, p. 590 
Scope of review, § 556, p. 631 
Cross-errors, assignment, § 527, p. 572 
Death of party, § 519, p. 547; § 548 
Decisions reviewable, § 516, pp. 530-534; § 548 
Decisions of intermediate courts, § 556, p. 628 
Delayed appeals, § 521, p. 551 
Demand, § 522 

Demurrers, judgments sustaining, § 530, p. 586 
Determination of cause, § 545, pp. 611-616; § 557, 
pp. 642-646 
Directed verdict, post 
Direction of jury trial, § 545, p. 614 
Discretion of lower court, § 543; § 556, p. 642 
Discretion of trustees, exercise, § 1037, p. 642 
Dismissal and nonsuit, post 

Disposition of cause, § 545, pp. 611-616; § 557, 
pp. 642-646 

Docketing petition, § 525 
Election of rights, 

Guardian of incompetent from decision of 
court, § 1247, p. 30 

Proceedings to set aside election, § 1255 
Entry of judgment, § 557, p. 644 
Entry of petition, § 525 
Equitable proceedings, § 556, p. 632 
Erroneous dismissal by intermediate court, § 545, 
p. 613 

Evidence considered, § 531, p. 591 

Executors and administrators, post 

Piling, transcript of proceedings, § 528, p. 577 

Piling petition, § 525 

Form of remedy, § 547 

Fundamental errors, note of, § 518, p. 543 

Grounds of appeal, § 554 

Grounds of error, § 527, pp. 570-573 

Harmless error, § 542; § 556, p. 636 

Heirs, post 

Incidental rulings subject to review, § 530, p. 585 
Induced error, § 542, p. 606; § 556, p. 641 
Instructions to jury, post 
Interest of appellant, allegations, § 522 
Intermediate courts, decisions, § 556, p. 628 
Intervening parties, notice, § 524, p. 563 
Intervention, § 519, p. 546 
Invited error, § 542, p. 606; § 556, p. 641 
Irregular proceedings, § 526 
Joinder of parties, § 519, p. 547 
Judges, misconduct, § 542, p. 607 
Judgment notwithstanding verdict, § 531, p. 593 
Scope of review, § 556, p. 635 
Judgments and decrees, effect upon, § 526 
Jurisdiction, contest of wills, § 546 
Jurisdictional amounts, § 515 
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Appeals—Continued 

Jurisdictional matters, § 551 
Jurors, misconduct by or with respect to, § 542, 
p. 607 

Laches, § 521, p. 550 

Law of case, ruling on prior appeal, § 530, p. 58G 
Lost or destroyed wills, post 
Lower court proceedings after remand, § 557, 
p. 645 

Mandate and proceedings in lower court, § 545, 
p. 615 

Matter of review, § 556, p. 627 
Moot and unnecessary questions, § 530, p. 585 
Motion to dismiss, § 529, p. 581 
Motion to show cause to review judgment, § 524, 
p. 565 

Motions for new trial, § 518, p. 542 
Nature of proceedings, change, § 526 
New bond filed on insufficiency of old bond, § 523, 
p. 560 

New defenses on appeal, § 551 
New trial, 

Commencement of limitation period, § 521, 
p. 554 

Discretion of lower court, § 543; § 556, p. 642 
Disposition of cause, § 545, p. 614 
Exclusion of evidence, § 551 
Motions for, § 518, p. 542 
Necessity of motion, § 555 
Scope of review, § 556, p. 628 
Trial de novo, § 539 
Notice, § 524, pp. 562-566 

Actions to construe wills, § 1095, p. 791 
Presentation or reservation of grounds for ap¬ 
peal, § 552 

Objections not urged on appeal, § 556, p. 628 
Objections to bond sufficiency, § 523, p. 560 
Objections to records, § 528, p. 577 
Obligee on bonds, § 523, p. 560 
Opening and closing argument, denial of right, 
§ 542, p. 607 
Parties, post 
Petition, § 522 
Pleadings, post 

Prejudicial error, § 542; § 556, p. 636 

Premature appeals, § 521, p. 551 

Premature notice, § 524, p. 566 

Presentation in lower court of grounds, § 518, pp. 

540-543; §551 
Presumptions, post 
Prior appeals, law of case, § 530, p. 586 
Probate proceedings, § 514 

Action in nature of, mental capacity, § 31, 
p. 739 

Proceedings after determination of issues by other 
court, § 545, p. 616 

Process, harmless error, § 542, p. 606 

Question of probate, review limited, § 530, p. 583 

Questions not urged on appeal, § 556, p. 628 

Questions of law and fact, post 

Reception of additional evidence, § 531, p. 591 

liecord on appeal, § 528, pp. 573-578; § 555 

Recovery on bond, § 523, p. 561 

Refusal to direct verdict, § 556, p. 634 

Reinstatement of appeal, § 529, p. 582 

Rejected will, § 326 

Remand of cause, generally, post 


Appeals—Continued 

Reservation of grounds, § 518, pp. 540-543 
Lower court, § 551 

Reversal of order vacating discretionary decision 
§ 545, p. 613 ^ 

Reversals, § 545, p. 612 
Review without appeal, § 520, p. 549 
Right of appeal, § 517, pp. 534-540; § 549 
Rulings favorable to appellant, § 530, p. 585 
Scope of review, § 530, pp. 582-586; § 556, p. 627 
Sealing of exception, § 528, p. 578 
Security, § 523, pp. 557-561 
Service, 

Assignment of errors, § 527, p. 572 
Notice of appeal, § 524, p. 566 
Setting aside verdict, failure to move, § 518, p. 543 
Settlement agreements, order of confirmation 
§ 325, p. 166 

Severance of parties, § 519, p. 547 
Signature of certificate to transcript, § 528, p. 577 
Special proceeding submitted to jury, § 531, p. 594 
Statements of law and fact, § 527, p. 571 
Stipulation, correction or insufficiency of record, 
§ 555 

Submission of issues to jury, § 542, p. 610 
Subsequent will, scope of review, § 530, p. 584 
Successive trials, § 531, p. 592; § 556, p. 632 
Successor trustee, § 550 
Survivorship, right of appeal, § 517, p. 539 
Time for taking proceedings, § 521, pp. 549-554; 
§ 552 

Time for trial or hearing, § 544 
Transcript of proceedings, § 528, pp. 573-578; 
§555 

Transfer of cause, §§ 520, 552 
Effect, §§ 526, 553 

Trial de novo, §§ 531-540, pp. 586-604 
Admissibility of evidence, § 534 
Argument of counsel, § 535 
Burden of proof, § 534 
Change in place of trial, § 540 
Conduct, § 535 
Conduct of counsel, § 535 
Evidence, § 534 
Framing of issues, § 536 
Instructions to jury, § 537 
Jury trial, § 536 
New trial, § 539 
Place of trial, change, § 540 
Pleadings, § 533 
Presumptions, § 534 
Scope of review, § 556, p. 633 
Setting aside verdict, § 539 
Submission of issues for jury trial, § 53G 
Sufficiency of verdict, § 538 
Use of will to take deposition, § 534 
Verdict and findings, § 538 
Weight and sufficiency of evidence, § 534 
Undertakings. Bond, ante this subhead 
Undisputed evidence, § 531, p. 592 
Undue influence, post 
Verdict and findings, § 531, pp. 586-595 
Harmless error, § 542, p. 610 
Voluntary dismissal or withdrawal, § 529, p. 
Waiver, 

Right to question transcript, § 528, p. pTt 
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Appeals—Continued 
Waiver—Continued 

Service of notice or petition of will to probate, 
§ 517, p. 539 

Withdrawal, § 529, pp. 578-582 
Written evidence, § 531, p. 592 
Appearance of beneficiary, conditions, compliance, 
§ 1003, p. 503 
Appearances, 

Contest of will, forfeiture provisions, § 1003, p. 
509, n. 82 

Interested parties in probate proceedings, § 371 
Appellate jurisdiction, § 514 

Original jurisdiction, actions to contest or set 
aside wills, § 354, p. 208 

Apples, trusts, allocation of receipts, § 1030(3), p. 587, 
n. 37 

Application to personalty, language of entailment, 
§ 868 

Application to probate, § 308, p. 106 
Appointee under power, election to accept or repudiate, 
§ 1148, p. 941 

Appointive and individual estates, blending, § 1072, 
p. 740, n. 1 

Appointive fund, debts of testator, § 1317 
Appointment of, 

Executor, § 134 

Instruments admitted to probate, § 312. p. 122 
Probate of instrument appointing, § 312, p. 215 
Subscribing witness, § 102, p. 819 
Guardian, § 134 

Implied trusts, custodian of property, § 1019 
Trustee, subscribing witness, § 102, p. 819 
Apportionment, 

Income, § 1108 

Liability, debts of testator, § 1323 
Survivorship, § 731 
Appraisal of property, 

Surviving spouse, election of rights, § 1288, p. 152 
Trust expenditures, allocation, § 1030(4), p. 593, 
n. 74 

Value for distribution, § 697, p. 65, n. 96 
Appraised value, option to purchase property of estate, 
§ 1104 

Appreciation in property value, corpus of estate, § 1132 
Appreciation of claims, § 15, p. 694 
Apprehension of death, determination of intent, § 129, 
p. 905, n. 12 

Apprenticeship, adopted children, § 651, p. 950 
Approval, 

Appeal bonds, § 523, p. 558 
Assignment of interest, § 1121, p. 8G3 
Family settlements, § 112, p. 843 
Powers, exercise, § 1070, p. 731 
Publication of will, § 187, p. 1013 
Settlement of will contest, § 325, pp. 161, 164 
Transfers by devisees and legatees, § 1119, p. 855 
Verdict by trial court, appeals, § 531, p. 592 
Appurtenances and lands adjoining, § 761, p. 168 
Description of property, § 762 
Apt words, 

Conditions, § 975 

Other instruments distinguished, § 136 
Arbitrary conduct, umpire construing will, § 626, p. 887 
Arbitrary disposition of property, § 132, n. 62 
Arbitrary rule, rule in Shelley’s case, § 872 
Arbitrary valuation, trust property, § 1029, p. 578 


Arbitration agreements. 

Construction of wills, named by testator, § 626 
Settlement of will contest, § 325, p. 161 
Stipulations as ousting jurisdiction or probate 
proceedings, § 351 

Architect fees, trust expenditures, allocation, § 1030(4), 
p. 597, n. 21 

Area, description of property, § 763 
Argument and conduct of counsel, § 453 
Appeals, 

Harmless error, § 556, p. 637 
Presentation or reservation of grounds, § 518, 
p.541; §551 

Trial de novo, new trial, § 539 
Assignments of error, § 527, p. 571, n. 7 
Closing argument, two or more contestants, § 450 
Grounds of appeal, presentation and reservation, 
§ 518, p. 541 

Improper statements or argument, instructions to 
jury, § 453 

Nature, scope, latitude, § 453 
New trial, grounds, § 491 
Objections, waiver, § 488 
Opening and closing arguments, 

Appeals, discretion of lower court, § 543 
Denial of right, waiver of exception, § 489 
Prejudicial error on denial of right, § 542, 
p. 607 

Trial de novo, § 535 
Order of, § 453 

Prejudicial misconduct, § 542, p. 607 
Remarks and conduct of judge during, § 452 
Theory of case, § 453 
Trial de novo, § 535 

Argumentative instructions to jury, § 468 
Arguments, undue influence, § 226 
Armed forces, § 152 

Capacity to make will, § 8 
Contingent wills, § 152 

Death of testator, presumptive date, § 314 
Interested party, stay of probate proceedings, 
§ 504, p. 512 

Letters as nuncupative wills, § 313, p. 125 
Notice to parties in, § 370, p. 235, n. 82, 86 
Nuncupative wills, § 210 
Oral wills, § 219 
Written wills, § 220 
Arrangement, 

Sentences, construction of wills, grammatical ac¬ 
curacy, § 612, n. 14 
Separate sheets of paper, § 162 
Arrears, legacies of annuities, liability of corpus, 
§ 1134, p. 910 

Art works, § 787, p. 205, n. 45 
Operative words, § 778 
Arteriosclerosis, 

Capacity of testator, § 462, p. 428 
Mental capacity, § 68 

Articles described, specific legacy, § 1129, p. 900 
Artificial class, class gift, construction of words, 
§ 695(5), p. 48 

Artificial formulas, construction of wills, grammatical 
construction, § 612, n. 13 
Artificial language, trusts, creation, § 1010, p. 529 
Artificial relation, construction of wills, presumptions, 
§ 616, p. 841, n. 33 
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Artificial sense, class gift, construction of words, 
§ 695(5), p. 46 

Ascertained object, trust, § 1008, p. 522 
Ascertained persons, vested or contingent interest, 
§929 

Assent of executors, transfer by beneficiary, § 1119, 
p. 859 

Assent to act of executor, payment of property, § 1119, 
p. 855 

Assessments, trust expenditures, allocation, § 1030(4), 

p. 600 

Asset depreciation, trust capital and income, § 1030(1), 
p. 581, n. 84 
Assets, 

Business assets, § T8T, p. 203 
Costs and expenses, allowance against, § 560, 
p. 647 

Decedent, preliminary examination before trial, 
§ 444, p. 392 

Satisfaction of debt, § 1139, p. 928 
Trust corpus, vesting postponed until released, 
§ 965, n. 1 

Assigned corporate stock, § 780, n. 20 
Assignees, 

Actions to construe wills, § 1088, p. 768 
Contest of will, probated will, § 329, p. 179 
Opposition to probate, § 323, p. 154 
Option to purchase property of estate, exercise, 
§ 1104 

Assignments, 

Actions by, against or between devisees and 
legatees, parties, § 1123, p. 871 
Actions to construe wills, § 1078, p. 749, n. 38 
Contract, residuary clause, § 799, p. 223, n. 48 
Contracts for disposition of property, § 117, p. 876 
Dower, election to take against will, § 1282 
Estoppel to oppose probate, § 323, p. 157 
Evidence in contest, § 407, p. 313, n. 7 
Insurance policy, § 86 
Joint wills, revocation, § 1366, p. 299 
Legacy, § 1119, p. 856 

Life estates, power of disposition, § 897, p. 342, 
n. 58 

Limitation over by way of direction, § 931, p. 388 
Mortgages, other instruments distinguished, § 138 
Other instruments distinguished, § 145 
Renunciation of devise or legacy as constituting, 
§ 1151, p. 948, n. 25 

Residuary clause, property failing of disposition, 
§ 799, p. 224 

Subscribing witnesses, § 185, p. 999 
Assignments of error. Appeals, ante 
Assigns, substitutional gift, use of words, § 739 
Assistance in litigation, conditions, § 991 
Assistance of another, signature of testator, § 174 
Associated words, construction of wills, § 611 
Associations, 

Beneficiaries, designation, § 686 
Charitable gift, restrictions as to amount, § 110, 
p. 846 

Lapse of legacies or devises, dissolution or ter¬ 
mination, § 1207 

Parol evidence, identification, § 639, p. 932 
Unincorporated associations, capacity to take, 
8 105 


Assumed names, 

Identification of beneficiaries, parol evidence. 

§ 639, p. 930 ^ 

Signature of testator, § 171 
Assuming, trusts, precatory words, § 1011, p. 540 
Assumption of debts, 

Conditions, compliance, § 1003, p. 504 
Debts of testator, § 1316, p. 220 
Assumption of ownership, election of rights, § 1280 
Assumptions of law, interrogatories based on,’ contest 
of will, § 430, p. 364 

Assurance of title, devised purporting to convev fee 
§ 1099, n. 41 > 

Asylum confinement of testator, capacity of testator 
§ 462, p. 431 

Atheist, mental capacity, § 23 
Attachment against heir, limitation over, § 981 
Attachment creditors, opposition to probate, § 323 
p. 155 

Attack on specific legacies, opposition to probate 
§ 323, p. 152 

Attempt to devise over, fee simple absolute, § 825 
Attempted restraints, fee simple absolute, § 813, p. 243, 
n. 27 

Attempted revocation, § 264 
Attendance in court, 

Inability of contestants to will, continuance, § 427, 
n. 10 

Witnesses, 

Power to compel, § 446 
Probate proceedings, § 316 
Attention, undue influence, §§ 227, 244 
Attestation, § 182 

Alterations, revival and republication, § 299, p. 90 
Assignment of errors, § 527, p. 572, n. 15 
Burden of proof, § 384, p. 267 
Codicil as revocation, § 275, p. 54 
Conclusiveness of probate proceedings, § 577, 

p. 682 

Contest of will, petition, § 377, p. 256 
Grounds of opposition to probate, § 322, p. 148 
Incompetent witness, revocation instrument, § 274, 
p. 50 

Instructions to jury, § 475 

Conformity to pleadings and evidence, § 469, 
n. 13 

Instruments admitted to probate, evidence, § 312, 

p. 120 

Necessity of purpose, § 183 
Presumptions, collateral attack, § 578, p. 689 
Questions of law and fact, § 458, p. 417 
Subsequent writing, revocation by, § 271 
Weight and sufficiency of evidence, § 410, p. 319, 
n. 78 

Attestation clause, 

Competent evidence at common law, § 394, p. 300, 
n. 11 

Defined, § 196 

Evidence of recitals, § 411, p. 322 
Execution of will, conclusiveness of evidence, 
§ 458, p. 415 

Extrinsic evidence, § 391, p. 296, n. 59 
Holographic wills, § 205, p. 1047 
Place of testator’s signature, § 177, p. 979 
Statements in clause, instructions to jury, § 478 
Subscribing witnesses, place of signature, § 195 
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Attesting witnesses. Subscribing witnesses, generally, 
post M 

Attorney fees. 

Actions to construe wills, § 1096, pp. 798-816 
Necessity of prayer, § 1090, p. 773 
Reopening case, § 1092 

Administrator ad litem, defense of will, § 569 
Aggregate allowances, § 565 
Allowance against estate, § 567, pp. 658, 062 
Proceedings for, § 570, p. 665 
Amount; § 568 

Guardian ad litem, § 569 
Appeal from order of payment, § 549 
Appeals, allowance, § 572, p. 669 
Caveat filed before probate, § 567, p. 660 
Chargeable against realty, § 567, p. 663 
Compromise agreement, § 566 
Contest after probate, § 567, p. 662 
Contest of will, 

Aggregate allowance, § 565 
Dismissal, effect, § 429, p. 362 
Party charged, § 567, p. 661 
Payment out of estate, § 567, p. 660 
Personal liability of parties, § 567, p. 659 
Persons and part of estate chargeable, § 567, 
p. 663 

Probated will, § 328, p. 175, n. 53 
Contingent arrangements, § 567, p. 660 
Court-appointed attorney, allowances, § 567, p. 662 
Debts of beneficiaries, collection, § 1337, p. 260 
Discontinuance of probate, reimbursement, § 567, 

p. 660 

Discretion of court, review, § 570, p. 666 
Dismissal without prejudice, § 566 
Enforcement of payment, § 571 
Executor, agreement with, § 567, pp. 662, 663 
Extraordinary compensation, proceedings for, 
§ 570, p. 666 

Guardian ad litem, allowance against estate, 
§569 

Infants, representation in contest, § 567, p. 662 
Mutual rights and liabilities, § 1109, n. 67 
Party charged, § 567, pp. 661, 663 
Payment out of estate, § 567, p. 660 
Pending will contest, allowance of expenses, § 565 
Power to award, § 566 
Proceedings for allowance, § 570, p. 665 
Provisions of will, effect, § 567, p. 663 
Rejection of will by court, liability, § 567, p. 660 
Representation, more than one counsel, probate, 
§ 567, p. 660 

Reversal of case, effect, § 557, p. 645 
Solemn form probate, action to require, payment, 
§567, p.662 

Trust expenditures, allocation, § 1030(4), p. 595 
Attorney general, 

Actions to construe wills, § 1088, p. 766 
Foreign probate, collateral attack, § 580, p. 700, 
n. 35 

Opposition to probate, § 323, p. 156 
Attorneys and counselors, 

Absence, continuance on hearing of contested will, 
§ 427, n. 10 

Activity in connection with making of will, § 463, 
p. 448 


Attorneys and counselors—Continued 
Advice of counsel, 

Contest of will, forfeiture provisions, § 1003, 
p. 510 

Contracts for disposition of property, § 121 
Drafting, presumptions, § 633, p. 898 
Failure to offer will for probate, § 311, p. 118, 
n. 20 

Ancillary probate, § 347 

Appeals, parties entitled to notice, § 524, p. 562 
Argument and conduct of counsel, generally, ante 
Attesting witness, credibility, § 411, p. 328 
Attorney in fact, election of rights, by whom 
made, § 1245 
Capacity to take, § 101 
Competency as witnesses, § 451, p. 400 
Construction of wills, § 627, p. 890 

Parol evidence, jj 635, p. 913; § 637, p. 925 
Contest of will, 

Offered for probate, defendants, § 324, n. 19 
Special interrogatories, submission to, § 434, 
p. 381 

Delayed or belated appeals, § 521, p. 552 
Drafting later will, objections to probate, § 323, 
p. 151 

Lien, refusal to surrender will into probate, § 311, 
p. 114, n. 57 

Mental capacity, evidence, § 58 
Preliminary examination as witness, § 443, p. 389, 
n. 98; § 443, p. 390, n. 5 

Preparation of will, presumptions, § 31, p. 733 
Service, notice of appeal, § 524, p. 566 
Stipulations, generally, post 
Subscribing witnesses, 

Competency, § 185, pp. 1003,1006 
Request for, § 186 

Trusts, provision for employment, § 1011, p. 539 
Undue influence, § 230, p. 1079, n. 10 
Independent advice, § 230, p. 1081 
Instructions to jury, § 478, n. 90 
Presumptions, § 239, p. 1100 
Questions of law and fact, § 463, p. 442 
Weight and sufficiency of evidence, §§ 253, 
254 

Augmented shares, per stirpes distribution, § 713, n. 58 
Aunts and uncles, undue influence, § 463, p. 442 
Authentication, copy of will, ancillary probate, § 345 
Authority, 

Accept bequest, estoppel to question after settle¬ 
ment agreement, § 325, p. 167, n. 30 
Implied trusts, 

Benefit of others, § 1019 
Executor or guardian, § 1018 
Revocation, by whom act committed, § 278 
Signing for testator by another, § 173 
Testator, petition for probate, contents, § 373, 
p. 239 

Auto-intoxication, capacity of testator, § 462, p. 424 
Automatic expiration, special limitation, § 858 
Automatic reversion, determinable fees, § 858 
Automobiles, 

Description of property, § 748, n. 37 
Household and personal use, § 788, n. 53 
Household goods, § 787, p. 202 
Operative words, § 778 
Specific legacy, § 1129, p. 901, n. 5 
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Autopsy, 

Direction for payment, § 93 
Right to direct performance, § 90, n. 62 
Avoiding intestacy, 

Children as including grandchildren, § 656, p. 960, 
n. 27 

Construction of wills, § 590, p. 749, n. 81 
Avoiding of instruments, revocation, § 262 
Awards. Costs and expenses, generally, post 
Awareness of testementary act, instruments admitted 
to probate, § 312, p. 121, n. 46 
Awkwardness of expression, construction of will, § 590, 
p. 737, n. 55 

Back of instrument, indorsement of revocation, § 273 
Bad impressions of testator, evidence of truth, § 249 
Bad temper, mental capacity, § 22 
Bailment, deposit or filing after execution and before 
probate, § 305 
Balance, 

Construction of wills, words and phrases, § 613, 

p. 818 

Description of property, § 759, p. 165 
Specific legacy, § 1129, p. 900 
Bank books, account books, defined, § 784 
Bank deposits, § 779, p. 189 

Ademption of legacies, extinction of subject mat¬ 
ter, § 1177, p. 994 

Cash as including money, § 779, p. 188 
Description of property, § 750 
Principal, § 759, p. 166 
Investments, defined, § 781 
Other instruments distinguished, §§ 141, 143 
Joint bank account, § 148 
Payment of mortgage, § 1129, p. 905 
Powers, manner of exercise, § 1070, p. 730, n. 81 
Specific legacy, § 1129, p. 893 

Transfer, actions between beneficiaries, § 1123, 

p. 868 

Withdrawal as implied revocation, § 294, p. 84 
Bank notes, money as including, § 779, p. 187 
Bank officers, preliminary examination as witnesses, 
§443, p. 389, n. 98 

Bank records, indorsement, § 167, p. 965, n. 49 
Bankers, undue influence, questions of law and fact, 
§ 463, p. 442 
Bankruptcy, 

Community property interest, § 76, n. 15 
Debts barred by, § 1144, p. 935 
Debts of testator, direction to pay, § 1312, p. 218 
Discharge, advancements, debts, § 1186 
Limitation over, § 981 
Occurrences terminating trust, § 1046 
Trustee, family settlements, questioning validity, 
§ 1112, p. 844 

Bargain and sale, contingent interest, termination of 
prior estate, § 945 

Base fee. Determinable fee, generally, post 
Basis, 

Doctrine of dependent relative revocation, § 267, 
p. 35 

Spendthrift trust, § 1007, p. 518 
Bedding and linens, existence of survivorship, § 730, 
n. 47 

Beginning of instrument, 

Place of testator’s signature, § 177, p. 979 
Subscribing witnesses, place of signature, § 195 


Belated appeals, § 521, p. 551 

Bonds and undertakings, § 523, p. 558 
Belief, 

Evidence of insanity, § 17 
Mental capacity, § 23 
Belief as to character, § 136 
Deeds, § 137 
Belongings, 

Description of property, § 759, p. 165 
Words of general application, § 778 
Beneficial interest, 

Certificate, money in banks, § 779, p. 190 
Mortgage, interest passing, § 776 
Trust, engraftment, § 1004, n. 48 
Use or privilege, § 805 
Beneficial powers, § 1070, p. 724, n. 99 
Beneficial use, division of gift by donation, § 133 
Beneficiaries, 

Actions between, § 1123, p. 868 
Actions to construe wills, 

Costs, § 1096, p. 801 
Parties, § 1088, p. 767 
Adopted children, § 651, p. 949 
Children as including, § 653 
Adult or minor, § 651, p. 948 
Agreements affecting right to oppose probate or 
contest will, § 325 
Appeals, 

Parties, § 519, p. 544 

Entitled to notice, § 524, p. 562 
Associations, § 686 

Bigamous marriage, child of, § 666, p. 986 
Blood relations, § 652 
Body, heirs of, § 679 
Brethren, § 650 

Brothers and sisters, designation, § 650 
Capacity to take, generally, post 
Certainty in designation, § 644 
Charities, § 687 

Children, designation, § 651, pp. 947-951; § 652 
Class gift, generally, post 
Common-law marriage, child of, § 666, p. 986 
Conditions, breach by one, § 997 
Construction of will, 

Between, § 617, pp. 844, 849 
Supplying or designating, § 609, n. 76 
Contest of will, 

Agreements affecting right, § 325, p. 159 
Necessary parties defendant, § 367 
Contracts for disposition of property, 

Designation, § 111, p. 863 
Strangers, § 117, p. 879 
Corporations, post 

Costs of probate, liability, § 560, p. 648 
Cousins, § 659 
Date of capacity, § 94 
Daughter-in-law, § 658 
Death, post 

Debts of beneficiaries, generally, post 

Deceased persons, § 685 

Descendant, § 651, p. 949; § 660, pp. 963-967 

Description, designation by, § 647 

Designation, §§ 643-718, pp. 940-1018, 21-103 

Different marriages, children by, § 654 

Education, post 

Educational objects, § 688 

Elsewhere mentioned, shares, § 705, p. 75 
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Beneficiaries—Conti nued 
Employees, § 661 
En ventre sa mere, § 655 
Erroneous designation or description, | 649 
Evidence, genuineness of instrument, § 394 
Existence of beneficiary, § 95 
Family, § 662 

Fee simple absolute, power of disposition, § 817 
First cousins, § 659 
Governmental bodies, § 690 
Grandchildren, §§ 656, 663; § 666, p. 987 
Designation, § 651, p. 950 
Grandnephews and nieces, §§ 658, 664, 667 
Great grandchildren, § 651, p. 948; § 666, p. 987 
Half nephews and nieces, § 667 
Heirs of body, § 651, p. 948; § 679 
Heirs of deceased persons, § 685 
Husband, § 665 
Identification, post 

Illegitimate children, generally, post 
Issue, § 651, p. 949 

Designation, § 666, pp. 976-987 
Life insurance, designation, § 148 
Life tenant as heir, § 676 
Lineal descendants, § 660, pp. 963-967 
Matter of description, § 645 
Mental capacity, evidence, § 58 
Miscellaneous designations, § 691 
Misdescription, parol evidence, § 641, p. 937 
Modification, disposition made by will, § 1111 
Murder of testator, capacity to take, § 104 
My people, § 691 
Names, 

Conditions, § 986 

Adoption or use, § 1003, p. 513 
Designation, § 646 
Divide and pay over rule, § 934 
Mistake, § 649 
Shares, § 709 

Trusts, certainty, § 1012, p. 543 
Nephews and nieces, § 667 
Next of kin, § 682 

Designation, § 667 

Notice of proceedings to probate, § 370, p. 234 
Offspring, designation, § 667 
Omissions, parol evidence, § 641, p. 935, n. 82 
Opposition to probate, agreements affecting right, 
§ 325, p. 159 
Parent, § 669 

Reference to, § 666, p. 982 
Per stirpes distribution, § 711, pp. 85-91 
Personal representatives, § 684 
Poor relations, designation, § 670 
Practical construction by interested persons, § 627, 
p. 890 

Preparation of will, § 153 
Prevention, disposition made by will, § 1111 
Prior will, intervention in probate proceeding, 
§363 

Property purchased for, description, § 757 

Relatives, § 670 

Religious organisations, § 689 

Residuary beneficiaries, § 648 

Residuary clause, elsewhere mentioned, § 801 

Right of review, § 549 

Second cousins, § 659 

Servants, § 661 


Beneficiaries—Continued 

Service of citation, parties served, § 369, p. 229 
Signature of testator, f 173 
Societies, § 107 
Son-in-law, § 658 

Stepbrothers or stepsisters, designation, § 691 
Stepchildren, § 654 
Stepnieces and nephews, § 667 
Taxation of costs, relation to suit, § 560, p. 651, 
n. 96 

Under other will, opposition to probate, § 323, 

p. 152 

Widows, designation, § 691 
Wife, § 665 

Words of purchase or limitation, § 651, p. 949 
Benefit of donee, appointment for, § 1068, p. 719 
Benefit of others, implied trusts, authority or direc¬ 
tion, § 1019 

Benefit of trustee, exercise of discretion, § 1037, p. 642 
Benefit to promisor, contracts for disposition of prop¬ 
erty, § 113(1) 

Benevolent, construction of wills, words and phrases, 
§ 613, p. 818 

Benevolent purposes, restrictions on disposition, § 108 
Execution of instrument within specified time 
prior to death, § 109, p. 832 
Between, expressions of equality, § 708 
Bias, insane delusions, § 18, p. 711 
Bigamous marriage, 

Capacity of parties to take, § 100 
Children, issue as including, § 666, p. 986 
Bilateral offer, contracts for disposition of property, 
§ 111, p. 864 

Bill of exceptions, § 528, p. 576 

Affirmative appearance of error, § 555 
Probate, appeals, § 514 
Record on appeal, § 528, p. 576 
Sufficiency, § 555 
Time for serving or filing, § 555 
Bill of particulars, § 373, p. 246 
Contest of wills, § 380 

Time of submission, § 442 
Bills, cash as including, § 779, p. 188 
Bills and notes, 

Business safe, § 787, p. 203 

Collection as implied revocation, § 294, p. 84 

Defined, §§ 781, 782 

Legacies, extinguishment of charge by taking, 
§ 1307, p. 206 

Money as including, § 779, pp. 186, 187 
Other instruments distinguished, § 141 
Assignments, § 145 

Weight and sufficiency of evidence, § 149 
Proceeds of property, § 779, p. 191 
Receptacles and contents, § 789 
Variance between words and figures, § 793, n. 21 
Bills of sale, other instruments distinguished, § 146 
Birth of children, 

Actions to construe wills, new parties, § 1088, 
p. 767 

Conditional fee simple, § 860 
Conditions, § 991 
Contingent interest, vesting, § 944 
Defeasible fees, § 853 
Implied revocation, § 290 

Presumption of revocation by, conclusiveness, 
§ 290 
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Birth of children—Continued 

Republication of will after, § 303, p. 97 
Revocation, statutory provisions, § 292 
Bishop as corporation sole, charitable gift, restrictions 
as to amount, § 110, p. 847 
Biting rule, fee simple absolute, § 825, n. 73 
Blackjack trees, identification of property, parol evi¬ 
dence, § 640, p. 932, n. 66 
Blank decree, reopening case, § 503 
Blank spaces, § 159 

Construction of wills, parol evidence, § 641, p. 935 
Place of testator’s signature, § 177, p. 985 
Subscribing witnesses, place of signature, § 195 
Blindness, 

Capacity of testator, questions of law and fact, 
§ 462, p. 428, n. 13 
Knowledge of contents, § 130 
Mental and physical capacity, § 30 
Reading of will for testator, § 178 
Subscription by witnesses in presence of testator, 
§ 189, p. 1026 

Blood line restriction, defeasible fees, § 851, n. 60 
Blood relatives, 

Beneficiary, designation, § 652 
Brothers and sisters, generally, post 
Children, § 652 
Class gift, § 693, p. 29, n. 69 

Next of kin, § 695(5), p. 51, n. 33 
Construction of wills in favor of, § 616, p. 840 
Contingent remainders, income from trust, § 970, 
p. 454, n. 66 
Exclusion, § 132 

Expressions of equality, § 708, n. 59 
Eamily as including, § 662 
Heirs, § 673 

Issue as intended to refer, § 666, p. 983 
Legal representatives as including, § 684 
Lineal descendants as connoting, § 660, p. 966 
Next of kin as including, § 682 
Per stirpes distribution, § 707, p. 78, n. 28 
Rule in Shelley’s case, § 879, p. 310 
Undue influence, $ 230, p. 1078 
Vested remainders, income from trust, § 970, 
p. 454, n. 66 

Blood ties, capacity of testator to remember, § 462, 
p. 423 

Board of supervisors, subscribing witnesses, compe¬ 
tency, § 185, p. 1006 

Boarders, undue influence, questions of law and fact, 
§ 463, p. 442 

Boats, operative words, § 778 

Bodily heirs, life estate, effect of remainder, § 892, 
p. 328 

Body politic, capacity to take, § 107 
Bona fide purchasers, 

Contracts for disposition of property, § 119 
Debts of testator, effect of property sale by legatee 
or devisee, § 1324 

Intervention in probate proceeding, § 363 
Property charged wih legacy, § 1306 
Revocation or refusal of probate, parties con¬ 
cluded, § 582, p. 706 

Bonds, 

Abatement of legacies, § 1154 
Accrued and accruing interest, § 785 
Accruing coupons, § 785 
Appeals, ante 


Bonds—Continued 

Corporate stock, § 780 
Description of property, § 748, n. 35 
Identification of property, parol evidence « 640 
p. 934, n. 72 ’ 

Income, shares, § 703, n. 71 
Intention of testator, § 781 
Legacies, extinguishment of charge by taking 
§ 1307, p. 206 
Life estates, § 894 
Money as including, § 779, p. 187 
Movables, defined, § 787, p. 205 
Nonintervention will, § 1 
Notes, defined, § 782 

Opposition to probate, filing, § 322, p. 146 
Other instruments distinguished, § 142 
Assignments, § 145 
Receptacles and contents, § 789 
Security for costs, § 564, p. 654 
Trust, discount purchases, allocation of receipts, 
§ 1030(2), p. 585 

United States bonds, generally, post 
Book account, bonds, defined, § 781 
Book entries, ademption of legacies, evidence, § 1178, 

p. 1012 

Book rights and royalties, trust property, § 1029, 
p. 575, n. 13 

Wasting assets, allocation, § 1030(6) 

Book value, 

Corporate stock, purchase, § 780 
Option to purchase property of estate, § 1104 
Books and papers, § 787, p. 204 

Description of property, § 748, n. 38 
Preliminary examination of, 

Adverse parties, § 444, p. 392 
Witnesses, § 443, p. 390 
Production, hearing or trial, § 448 
Both sides of paper, § 160 
Boundaries of property, 

Incorrect statement, § 750 
Practical construction by interested parties, § 627, 
p. 889, n. 37 

Bounty, 

Abatement of legacies, § 1164, p. 969 
Knowledge of, argument of counsel, § 453, n. 63 
Subject matter, § 127(1) 

Boy Scouts, implied trusts, equipment, § 1018, n. 51 
Brain disease, capacity of testator, § 29, p. 730 ,* § 462, 
p. 430 

Weight and sufficiency of evidence, § 67 
Breach of conditions, § 997 

Right of entry, disposition, § 85 
Breach of contract, 

Contracts for disposition of property, § 116 
Actions for damages, § 124 
Actions for goods or services, § 123, p. 887 
Condonation of breach, § 116 
Evidence, § 126 

Limitation of actions, § 125, p. 891 
Remedies of promisee, § 122 1 
Right of action, § 125, p. 891 
Maintenance and support, grounds of opposition 
to probate, § 322, p. 148 

' Breach of lease, action by devisee, § 1123, p. 866, n. 90 
Breach of trust, damages, allocation, § 1030(2), p. 586 
Brethren, beneficiaries, designation, § 650 
I Bric-a-brac, household goods, § 787, p. 201 v 
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Briefs, appeal briefs, § 554 

Actions to construe wills, § 1095, p. 791 
Bright’s disease, capacity of testator, § 29, p. 730; 
§ 462, p. 428 

Weight and sufficiency of evidence, § 67 
Bronzes, household goods, § 787, p. 201 
Brothers and sisters, 

Abatement of legacies, preference, § 1164, p. 970 
Beneficiaries, designation, § 650 
Charitable gift, survivorship, § 110, p. 845 
Contest of will, probated will, § 329, p. 178, n. 82 
Contingent remainders, words of survivorship, 
§ 970, p. 452 

Defeasible fees, § 852, p. 277, n. 64 
Descendants as including, § 660, p. 964 
Family as including, § 662 

Family relationships, conditions, § 985, p. 473, 
n. 61 

Lapse of legacies or devises, statutory provisions, 
§ 1219, p. 1063 

Next of kin as including, § 682 
Plural reference, per stirpes distribution, § 713, 
n. 64 

Substitution, § 743 
Undue influence. 

Presumptions, § 239, p. 1100 
Questions of law and fact, § 463, p. 442 
Weight and sufficiency of evidence, § 253 
Vested remainders, words of survivorship, § 970, 
p. 452 

Building and loan association income shares, § 779, 
p. 190 

Building erection, defeasible fee, condition fulfilled, 
§ 856, n. 30 

Bulkhead rights, § 761, p. 169, n. 56 
Burden of proof, § 383 

Abatement of legacies, priority, § 1156 
Absence of undue influence, instructions to jury, 
§ 473, p. 470 

Acceptance of devise or legacy, § 1148, p. 943 
Actions by, against or between devisees and 
legatees, § 1123, p. 872 
Actions to construe wills, § 1091 
Ademption of legacies, § 1177, p. 1005; § 1178, 

p. 1012 

Adopted children, inclusion, § 639, p. 931, n. 56 
Advancements, § 1191, p. 1030 
Alterations, when made, § 384, p. 275 
Antenuptial agreements preventing revocation by 
subsequent marriage, existence, § 291, p. 75, 
n. 40 

Anti-lapse statute, inapplicability, § 1217, p. 1058, 
n, 79 

Appeals, § 541 

Trial de novo, § 534 

Argument of counsel, failure to state, § 453 
Attestation, § 384, p. 267 
Beneficial gift, § 1148, p. 944 
Capacity of beneficiaries to take, § 388 
Carbon copy, validity, § 384, p. 269, n. 15 
Charitable gift, 

Excessive amount, § 110, p. 853 
Survivorship of particular relatives or heirs, 
§ 110, p. 845 

Conditions, performance, § 1003, p. 505, n. 53 
Contest of will, forfeiture provisions, $ 1003, 
p. 509, n. 83 


Burden of proof—Continued 
Contesting probate, § 387 
Contracts for disposition of property, post 
Cumulative legacies, § 795 
Date of execution, § 384, p. 275 
Death of testator, § 383 

Death without issue, gift over, § 724, p. 112, n. 27 
Debts of testator, enforcement of claims, § 1328, 
p. 251 

Degree of proof, instructions to jury, § 479 
Delayed or belated appeals, § 521, p. 552 
Destroyed will, execution, § 384, p. 278 
Duplicate execution, § 384, p. 269 
Election of rights, § 1283, p. 115 
Extension of time, § 1249, p. 34 
Proceedings to set aside, § 1255 
Establishment, probate of will, § 422 
Execution of wills, post 
Fee simple absolute, § 809 
Foreign wills, validity, § 580, p. 701 
Forfeiture of rights, § 1152, n. 63 

Nonperformance of condition, § 1002, n. 9 
Fraud, § 237, p* 1085 

Genuineness of instrument, § 384, p. 277 
Grounds of appeal, presentation and reservation, 
§ 518, p. 540 

Holographic will, § 383, p. 265, n. 71; § 384, p. 267, 
n. 1 

Identical bequests, different instruments, § 795 
Identification of beneficiaries, § 639, p. 928, n. 39 
Identity of scrivener, § 383 

Incorporation of document by reference, § 163, 
p. 960 

Insane delusions, existence, § 38 
Insanity, prior adjudication, § 37 
Instructions to jury, post 
Intent of testator, § 384, p. 272 
Interlineations, when made, § 384, p. 275 
Joint wills, post 

Jury issues, contest of will, § 430, p. 364 

Knowledge of contents of will, § 384, p. 273 

Lapse of legacies or devises, § 1215 

Legacies, enforcement of charge, § 1308, p. 211 

Lost or destroyed wills, post 

Lucid intervals from insane condition, § 36 

Mental capacity, post 

Monomania, existence, § 38 

Mutual wills, § 1367, p. 314 

Notice, first transfer of interest, § 1121, p. 865 

Nuncupative will, § 384, p. 267, n. 1 

Opening decree of probate, § 511, p. 523, n. 83 

Opposing probate, § 387 

Order of proof, discretion of court, § 451, p. 403 
Physical incapacity, mental capacity, § 39 
Place of execution, § 384, p. 275 
Powers, intention not to exercise, § 1070, p. 731, 
n. 93 

Prejudicial errors, § 542, p. 609; § 556, p. 636 
Probate proceedings, § 383 

Reciprocal wills, notice of revocation, § 1366, 
p. 295 

Renunciation of rights, § 115, p. 952 

Residence of testator, § 383 

Residue of estate, intent, § 383, p. 266, n. 71 

Restoration to sanity, § 36 

Revocation, § 385 

Revocation by marriage, § 291, p. 73, n. 26 
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Burden of proof—Continued 

Buie in Shelley’s case, children as equivalent of 
heirs, § 879, p. 310, n. 30 

Separate pages as single instrument, § 384, p. 269, 
n. 7 

Setting aside probate, § 386 
Specific legacy, § 1125, p. 879, n. 64; § 1127 
Survival of specified relatives, restrictions as to 
amount of charitable gift, § 110, p. 845 
Surviving spouse, testamentary provisions as ad¬ 
dition to statutory or common law rights, 
§ 1258, p. 53 

Termination of trust, right to termination, § 1047, 
p. 669, n. 8 

Testamentary character of instrument, § 383, 
p. 266, n. 71 
Trial de novo, § 534 

Trust beneficiary, fraud, etc., of trustee, § 1037, 
p. 642, n. 61 
Undue influence, post 
Unnatural will, § 35 

Words of survivorship, literal construction, § 729 
Burial expenses, mutual rights and liabilities, § 1109 
Burial ground improvement, residuary clause, § 800 
Burial of testatrix, conditions, § 991 
Burial plots. 

Residuary clause, § 799, p. 222, n. 43 
Trusts, nature and purpose, § 1005 
Burning, extrinsic evidence, § 406 

Revocation by, § 266; § 280, p. 63 
Statutory provisions, § 277 
Business, 

Implied trusts, benefit of others, § 1019 
Description of property, § 759, p. 165 
Particular business, specific legacy, § 1129, p. 901 
Sum out of proceeds, demonstrative legacy, § 1129, 

p. 901 

Transaction of business, generally, post 
Trust capital and income, allocations, § 1030(1), 
p. 581 

Trusts, precatory words, § 1011, p. 536, n. 8 
Business ability, argument of counsel, § 453, n. 63 
Business adviser or manager, undue influence, § 4G3, 
p. 442. 

Presumptions, § 239, p. 1093 
Business affairs, 

Capacity of testator, instructions to jury, § 471 
Conformity to pleadings and evidence, § 469 
Mental capacity, admissibility of evidence, § 52 
Business bank money, § 779, p. 190 
Business habits, contracts for disposition of property, 
evidence, § 113(2) 

Business letter head, instrument on, § 158, n. 77 
Cajolery, undue influence, § 226 
Calendar month, number of days, § 109, p. 833 
Cancellation of instrument, § 262 

Contracts for disposition of property, remedies of 
promisor, § 122 

Deed, right passing to grantor’s devisees, § 1123, 
p. 867 

Note, § 792, n. 9 

Settlement, mistake as basis, § 325, p. 160, n. 36 
Cancellation of will, 

Dependent relative revocation, § 267, p. 35 

Evidence, § 417, p. 337 

Extrinsic evidence, § 406 

Mental capacity, burden of proof, § 31, p. 736 


Cancellation of will—Continued 
Partial revocation by, § 269 
Presumption of revocation, § 385, p. 281 

Sufficient to carry case to jury, § 459, p, 4b> 
Revocation, §§ 276-281, pp. 58-65 
Act of, § 280, pp. 61-65 
By whom act committed, § 278 
Intention to revive prior will, § 301, p. 92 
One of two or more duplicates or identical 
wills, § 281 

Partial revocation, § 279 
Statutory provisions, § 277 
Subject to, § 1 

Subsequent will as revival of prior will, § 301, 
pp. 93, 94 

Cancer, mental and physical capacity, § 29, p. 730 
Questions of law and fact, § 462, p, 428 
Weight and sufficiency of evidence, § 67 
Capacity of testator, 

Absence, republication and validation by codicil, 
§ 303, p. 97 

Acceptance of devise or legacy, estoppel, § 1149, 
p. 946 

Adjudication of incompetency, § 462, p. 431 
Admissibility of evidence, § 451, p. 401 
Ancillary probate, evidence, § 348 
Appeals, 

Presumptions, § 541 

Questions of fact, § 531, p. 593; § 556, p. 632 
Argument of counsel, § 453 
Bill of particulars, § 373, p. 247, n. 29 
Blindness, generally, ante 
Burden of proof, trial de novo, § 534 
Character of testamentary disposition, § 462, 
p. 432 

Conclusiveness of probate proceedings, § 577, 
p. 678 

Consistency of findings with verdict, § 482 
Consolidation of two or more testamentary papers, 
§ 425, n. 95 

Decisions reviewable, § 548, n. 39 
Direction of verdict, § 467, p. 458, n. 65; § 531, 
p. 593 

Diseases and bodily conditions, § 462, pp. 428, 429 
Dismissal of appeal, § 529, p. 580 
Dismissal or nonsuit, § 466 

Disposition of property, instructions to jury, § 474 

Eccentric action, § 462, p. 431 

Expert medical testimony, § 462, p. 434 

Family relations, § 462, p. 433 

Findings by court, § 484 

Grounds of appeal, presentation and reservation, 
§ 518, p. 541 

Grounds of opposition to probate, § 322, p. 148 
Hearing or trial, 

Order of proof, § 451, p. 405 
Parties entitled to open and clpse, § 450 
Insanity of ancestors or relations, § 462, p. 430 
Instructions to jury, §§ 470, 471 

Conformity to pleadings and evidence, § 46S 
Impairment of mind, § 472 
Invited error, § 556, p. 642, n. 72 
Jury question, § 432, p. 372 
Limited probate, § 319 
Mental capacity, generally, post 
New trial, grounds, § 491 
Objections to evidence, § 451, p. 406 
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Capacity of testator—Continued 
Opinion evidence, § 462, p. 433 
Partial or limited probate, § 319 
Petition for probate, contents, § 373, p. 239 
Preliminary examination of adverse party, § 444, 
p. 392 

Questions for determination on probate, § 317, 
p. 135 

Questions of law and fact, § 462, pp. 421-134 
Refusal of probate, matters concluded, § 582, 
p. 707 

Restraint of freedom, § 462, p. 431 
Revocation, questions of law and fact, § 459 
Right of appeal, § 517, p. 535, n. 45 
Rulings favorable to appellant, § 530, p. 585 
Senile dementia, questions of law and fact, § 462, 
p. 427 

Special verdicts unsupported by evidence, § 480, 
n. 44 

State of evidence as affecting admission, § 451, 
p. 406 

Submission as separate issue, § 434, p. 380 
Submission of interrogatories to jury, § 430, p. 364 
Sufficiency of evidence to carry issue to jury, 
§ 462, p. 424 

Suicide of testator, § 4 62, p. 431 
Unprobated will, action to set aside, § 333 
Capacity to contract, possession, § 111, p. 862 
Capacity to make will, 

Aliens, § 6 

Declarations of testator, admissibility of evidence, 
§ 55 

Holographic wills, § 202 
Illiteracy, § 16 
Indians, § 7 
Infants, § 8 
Insanity, § 17 
Married women, § 9 
Mental capacity, generally, post 
Sovereign, § 12 
Spendthrift, § 13 
Suicide, § 14 
Time existing, § 5 
Capacity to take, 

Attesting witnesses, § 102, p. 817 
Body politic, § 107 
Burden of proof, § 388 
Civilly dead corporation, § 106, p. 828 
Concubines, § 100 
Confidential adviser, § 101 
Conflict of laws, § 96 
Corporations, § 106, p. 824 
Foreign corporations, § 106, p. 827 
Religious societies, § 107 
Free negroes, § 107 
Governmental bodies, § 107 
Lapse of legacies or devises, § 1208 
Mixed blood, persons of, § 107 
Paramours, § 100 
Parties to invalid marriage, § 100 
Personal property, post 
Professional adviser, § 101 
Religious adviser, § 101 
Religious societies, § 107 
Slayer of testator or of beneficiary, § 104 
Spouse of attesting witness, § 103 
Subscribing witnesses, § 102, p. 817 
Unincorporated associations, § 105 


Capacity to take—Continued 

Want of capacity, foreign corporations, § 106, 
p. 828 

Capital and income, 

Business, § 787, p. 203 
Defined, 

Legacies of income, § 1132 
Stock, | 780 
Trusts, post 
Capital gains, 

Mutual rights and liabilities, § 1109 
Trusts, allocation of receipts, § 1030(2), p. 583, n. 9 
Capital letters, construction of wills, improper use, 

§ 612 

Caprice, disposition of property, § 132 
Capricious conditions, § 977, n. 465 
Capricious likes and dislikes, mental capacity, § 17 
Captation, contest of probated will, evidence, § 328, 
p. 174 

Caption, order of publication, service of process, § 369, 
p. 230, n. 18 
Carbon copies, 

Admission in evidence, § 447, n. 70 
Burden of proving validity, § 384, p. 269, n. 15 
Evidence of will, § 390 
Indorsement of revocation, § 273, n. 68 
Letters, admissibility of evidence, § 247, p. 1114, 
n. 45 

Probate, § 313, p. 128 
Signature of testator, § 171 
Subscribing witnesses, place of signature, § 195 
Carbon paper, use, § 156 

Care of designated person, conditions, § 995, p. 492 
Care of remains, abatement of legacies, § 1164, p. 968 
Carelessly used words, construction of wills, disre¬ 
gard, § 610, n. 82 

Carelessness, subscribing witnesses, opportunity to see 
testator’s signature, § 188, p. 1021 
Caretaker, beneficiaries, designation, § 661, n. 52 
Carrying charges, 

Trust expenditures, allocation, § 1030(4), p. 597 
Trusts, unproductive property, § 1030(5), p. 605 
Cash, 

Business safe, § 787, p. 203 
Character of legacy, § 1129, p. 890, n. 81 
Passive revocation, § 295 
Proceeds of property, § 779, p. 191 
Specific legacy, § 1129, p. 893 
Trust distribution on termination, § 1059 
Cash deposits, appeal bonds, waiver of objections, 
§ 523, p. 560 

Catch-all, residuary clause, § 799, p, 222, n. 43 
Causa mortis gift, 

Legacy compared and distinguished, § 1125, p. 875 
Other instruments distinguished, § 147 
Causative factor, undue influence, § 224, n. 26 
Cause of lapse, legacy or devise, § 1198 
Caution, construction of wills, 

Dependent relative revocation doctrine, § 267, 
p. 36 

Substitution of words, § 608 
Caveat. Objections, generally, post 
Celibacy, condition calculated to induce life in, § 985, 
p. 474, n. 69 
Cemetery association, 

Abatement of legacies, residuary legacies, § 1163, 
n. 97 
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Cemetery association—Continued 

Attorney and client relation, presumption of 
undue influence, § 239, p. 1102, n. 39 
Cemetery care, charitable gift, § 931, n. 4; § 109, p. 839 
Flower fund, construction of wills, § 636, p. 918, 
n. 69 

Implied trusts, upkeep, § 1017, n. 9 
Restrictions as to amount, § 110, p. 850 
Cemetery trust, limitation of actions, right to excess 
income, § 1038, p. 650, n. 29 
Cerebral hemorrhage, 

Capacity to revoke after suffering, § 264, n. 22 
Mental capacity, evidence, § 67, n. 64 
Ceremony of initiation, intent to execute will, § 129, 
p. 903, n. 98 
Certainty, § 157 

Amount, residuary clause, § 800 
Codicil, § 164 

Debt and legacy, satisfaction of debt, § 1139, p. 926 
Description of property, § 747 
Event or person, vested remainder, § 946, p. 418 
Terms, contracts for disposition of property, § 111, 
p. 863 

Trust provisions, § 1012, pp. 542-546 
Precatory words, § 1011, p. 537 
Certificate of acknowledgment, § 181 
Certificate of probate, § 499 
Recording, § 585 

Certificates for purchase money, disposition, § 82 
Certificates of deposit, 

Bonds, defined, § 781 
Money as including, § 779, pp. 186, 188 
Postal savings system, § 779, p. 190 
Certification, 

Transcript of proceedings, § 528, p. 575 
Verdict to court, § 485 

Certified case, actions to construe wills, § 1095, 
pp. 789-798 
Certified copies, 

Admissibility of evidence, foreign will and foreign 
probate, § 580, p. 701 
Recording, § 585 

Transcript of proceedings, § 528, p. 575 
Filing, § 528, p. 577 
Certiorari, 

Allegation of grounds, § 522 
Amendments to petitions, § 522 
Assignment of errors, § 554 
Certification of record, § 526, n. 57 
Grounds of appeal, § 554 
Probate proceedings, form of remedy, § 514 
Revocation of probate, review of order refusing, 
§ 547 

Trial de novo, pleadings, § 533 
Cestui que trust. Trusts, generally, post 
Chain of title, probate to establish, limitation of 
actions, § 358 
Chancery courts, 

Actions to construe, jurisdiction, § 1075 
Approval of verdict, appeals, § 556, p. 633 
Conflicting jurisdiction of probate courts, § 1076, 
p. 746 

Construction of wills, construction against in¬ 
testacy, § 615, p. 837, n. 6 
Contest of wills, jurisdiction, § 354, p. 207 
Description of property, selection, § 766 


Chancery courts—Continued 
Jurisdiction, 

Admit to probate, § 316 
Redelivery from custodian, § 305, p. 103, n. 11 
Vacate or set aside decree of probate $ W 
p. 506 ’ * 

Dost or destroyed wills, actions to establish § 354 

p. 206 ^ 

Reference and commission to take testimony 
§ 445, p. 392 * 

Setting aside wills, jurisdiction, § 354, p. 207 
Change of feeling, revocation, § 295 
Change of form, 

Ademption of legacies, § 1174; § 1177, pp. 993- 
1005 

Holographic wills, § 299, p. 89 
Language, construction of wills, § 606 
Change of position necessary to avoid seeing sub¬ 
scription, § 189, p. 1025 
Change of venue, 

Appeals, trial de novo, § 540 
Discretion of court, § 355 
Changed condition, 

Revocation, conclusiveness of presumption, § 287 
Termination of trust, § 1047, p. 674 
Character in which remaindermen take, rule in 
Shelley’s case, § 879, p. 305 
Character of estates created, § 802 
Character of gift, construction of instrument as whole, 

§ 620, p. 862 

Character of instrument, 

Capacity of testator, questions of law and fact, 
§ 462, p. 432 

Construction of wills, intention of testator, § 592, 
p. 776 

Other instruments distinguished, evidence, § 149 
Questions for determination on probate, § 317, 
p. 135 

Questions of law and fact, § 457 
Character of interest, actions to construe wills, § 1085 
Character of legacies, § 1127 

Particular legacies, § 1129, pp. 890-905 
Presumptions, § 1128 
Character of property, 

Construction of wills, parol evidence, § 635, p. 911 
Mental capacity, § 15, p. 698 
Character traits, 

Conditions, § 988 

Proponents and beneficiaries, evidence, § 250 
Charges, 

Absolute interest in personalty, § 839 
Advancements, form and sufficiency of provisions, 
§ 1183 

Class gift, condition, § 693, p. 32 
Creation, § 975 

Election of rights, effect of election, § 1285 
Estates tail, effect, § 867 

Exception from general devise or bequest dis¬ 
tinguished, § 760 

Executory devises, destructibility, $ 916 

Fee simple absolute, § 818 

Forced heirs, § 98, p. 811 

Income, § 771 

Legacies, § 1298 

Life estates, § 891 

Maintenance, transfer by devisee, § 1120, p. 860 
Possession of property, § 1102 
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Charges—Continued 

Rents and profits, f 771 
Securities, specific legacy, § 1129, p. 898 
Trust capital and income, allocations, § 1030(4), 
pp. 591-604 

Charitable, construction of wills, words and phrases, 

§ 613, p. 818 
Charitable gifts, 

Abatement of legacies, 

Preference, § 1164, p. 970, n. 51 
Statutory limitation of proportion given to, 

§ 1163 

Actions to construe wills, parties, § 1088, p. 766 
Amount, restrictions, § 110, p. 842 
Attorney and client relation, presumption of un¬ 
due influence, § 239, p. 1102, n. 39 
Conflict of laws, restriction as to amount, § 110, 
p. 845 

Construction of wills, validity of will, § 614, p. 824, 
n. 70 

Designation of beneficiaries, § 687 
Devolution of property where invalid, § 109, p. 842 
Disinheritance, § 718, n. 47 
Estate taxes, offset, § 1144, p. 936 
Execution of will within specified time prior to 
death, type or form of gift, § 109, p. 838 
Implied conditions, § 976 
Interest on legacies, § 1347, n. 42 
Life estates, power of disposition, § 897, p. 342 
Parol evidence, § 639, p. 932 
Persons who may question, § 110, p. 851 
Premature objections in probate proceeding, § 317, 
p. 140, n. 65 

Proof, § 394, p. 300, n. 11 

Restrictions as to amount, particular purposes or 
uses, § 108; § 110, p. 850 
Subscribing witnesses, § 183 
Charitable institutions, 

Annuities, legacies of, right to take capital sum, 

§ 1134, p. 915 

Capacity to take, § 106, p. 825 
Construction of will, § 597, n. 23 
Contest of wills, necessary parties, § 367 
Discretion of trustees, payments, § 1037, p. 640 
Power of appointment, § 1068, p. 718, n. 32 
Promise to pay specific sum, other instruments 
distinguished, § 140 

Subscribing witnesses, competency, § 185, p. 1004 
Trusts, corporate purposes, § 1010, p. 531 
Charitable trusts, § 1004 

Construction of instrument as whole, § 620, p. 862, 
n. 30 

Charters, religious corporations, capacity to take, § 107 
Charts, construction of wills, parol evidence, § 635, 
p. 907, n. 7 

Chattel mortgage, interest of legatee as subject to, 
f 1119, p. 857 
Chattels, 

Specific legacy, § 1129, p. 901 
Use of chattel, § 785 

Chauffeur, beneficiaries, designation, § 661, n. 52 
Checking account, 

Cigar and tobacco business, § 787, p. 203, n. 1 
Description of property acquired by marriage, 

§ 753, n. 95 

Joint account, disposition, § 76, n. 28 
Chemical connection, separate sheets of paper, § 162 
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Chicanery, incorporation of documents by reference, 
§ 163, p. 958, n. 58 

Chief beneficiary, active agency, undue influence, 
§ 224, p. 1074, n. 68 
Childishness, 

Aged persons, § 27, p. 724 
Capacity of testator, § 462, p. 431 

Mental capacity, evidence, § 72 
Children, 

Acceptance of devise or legacy, estoppel, § 1949, 
p. 945 

Adopted children, generally, ante 
Beneficiaries, 

Defenses, argument of counsel, § 453 
Designation, § 651, pp. 947-951 
Birth of children, generally, ante 
Capacity of taking, § 98, p. 813 
Capacity to make, § 8 
Charitable gift, 

Protection, § 109, p. 840 
Right to question, § 110, p. 852 
Survivorship, § 110, p. 845 
Class designation, § 652, p. 952 
Community interest, presumptions, § 754 
Conditions subsequent, bound by, § 994, p. 483 
Consent, practical construction of instrument, 

§ 627, p. 890 
Construction of wills, 

Construction in favor of, § 617, p. 847 
Words and phrases, § 613, p. 820 
Contest of will, 

Attorney fees, § 567, p. 662 
Probated will, § 329, p, 179 
Daughter-in-law, persons included, § 658 
Descendants, designation, § 651, p. 949; § 660, 
p. 964 

Designation, § 652 
Different marriages, § 654 
Disinheritance, § 98, p. 808 
Election of rights, § 1246 
Exclusion, § 98, p. 807 
Family as including, § 662 
Family settlements, § 1112, p. 847 
Fee simple absolute, generally, post 
First taker, death without, survivorship, § 733, 
p. 129 

Former marriage, disposition to surviving spouse, 
§ 97, p. 803 

Grandchildren, § 651, p. 950; § 656 
Grandnieces and nephews as included, § 658 
Heir of the body, § 651, p. 948; §§ 658, 679 
Heirs as included, §§ 658, 674 
Illegitimates, designation, § 651, p. 949 
Issue as included, § 651, p. 949; § 658; § 666, pp. 
979, 980 

Joint tenants, § 906, p. 360 
Legal representatives as including, § 684 
Lineal descendants as including, § 660, p. 967 
Married women, § 9 
Natural heirs as included, § 658 
Offspring as including, § 668 
Option to take property or money, § 1103 
Other persons included, § 658 
Parol evidence to vary terms of words, § 639, 
p. 928 

Party to probate, withdrawal of will from, § 429, 
p. 360 
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Children—Continued 

Possession of property, § 1102 
Posthumous children, generally, ante 
Probate proceedings, parties, § 362 
Remainderman, practical construction of will, 
§ 627, p. 890 

Revocation or refusal of probate, persons con¬ 
cluded, § 582, p. 706 
Son-in-law, persons included, § 658 
Stepchildren, generally, post 
Subscribing witnesses, competency, § 185, p. 997 
Substitutional gift, use of words, § 739 
Support and maintenance legacies, out of prop¬ 
erty devised, § 1136, p. 918 
Survivors of deceased persons, per stirpes dis¬ 
tribution, § 713 

Tenants in common, § 906, p. 360 
Undue influence, 

Presumptions, § 239, p. 1100 
Unnatural provisions, § 255 
Weight and sufficiency of evidence, § 253 
Word of purchase or limitation, § 651, p. 949 
China and plate, household goods, § 787, p. 201 
Choctaw Indians, execution of will, acknowledgment, 
§181 

Cholera, mental capacity, evidence, § 67 
Choses in action, 

Ademption of legacies, collection or payment, 
§ 1177, p. 998 

Cash as including, § 779, p. 188 
Description of property, § 748, n. 35; § 759, p. 164 
Money as including, § 779, p. 186 
Operative words, § 778 
Residuary clause, § 799, p. 225 
Specific legacy, § 1129, p. 901 
Time in which to renounce legacy, § 1148, p. 940, 
n. 32 

Christian Science member, mental capacity, § 23 
Chronic alcoholism, mental capacity, § 61 
Chronological position, separate instruments, § 161 
Church, charitable gift, restrictions as to amount, 
§ 110, p. 847 

Church masses, charitable gift, § 109, p. 839 
Restriction as to amount, § 110, p. 850 
Church pastor’s salary, conditional limitation, § 850, 
n. 47 

Cigarette lighter and watch, § 787, p. 205 
Circuit courts, 

Appellate jurisdiction, § 514, n. 33 
Jurisdiction of probate proceedings, § 353 
Time for framing issues, § 435 
Trial de novo, contest of will, § 515, n. 55 
Circumstances, 

Ademption of legacies, indications of intention, 
§ 1178, p. 1011 

Class gift, confirmatory or repugnant to rules of 
construction, § 695(6), pp. 53-63 
Construction of wills, effect of change, § 630 
Execution, mental capacity, admissibility of evi¬ 
dence, § 48 

Mental capacity, § 15, p. 700 
Nuncupative wills, making, § 212 
Publication of will, § 187, p. 1013 
Revocation, § 274, n. 46 
Circumstantial evidence, 

Capacity of testator, questions of law and fact, 
§ 462, p. 426 


Circumstantial evidence—Continued 

Contracts for disposition of property, § 113(2) 
Action for damages, § 126 
Undue influence, § 261, p. 1139 
Admissibility, § 245, p. 1109 
Questions of law and fact, § 463, p. 440 

Citation, 

Open or vacate probate judgment or decree, § 51 
Solemn form probate, § 318 
Citizenship, burden of proof, trial de novo, § 534 
Citizenship right, § 3 

City, description of property, location, § 764 
City bonds, apportionment of income, § 1108 
Civil actions, 

Dismissal, application to contest of will, § 4 % 
p. 361 * 1 

Submission of issue to jury, application to prc 
bate, § 430, p. 363 

Civil issues docket, transfer of cause for trial by jun 
§ 353 

Civil law, § 1 

Construction of wills, § 587, p. 721 
Disinheritance, § 718 
Marriage restraints, § 985, p. 474 
Civil rules of procedure, admissibility of evidence 
§ 451, p. 398 

Civilized tribes, acknowledgment, § 181 
Civilly dead corporation, capacity to take, § 106, p. 82: 
Claim of legacy, conditions, compliance, § 1003, p. 50: 
Claimant through escheat, party to opening, vacatm 
or revoking decree, § 505, p. 514 
Claimant under other will, opposition to probate, § 321 

p. 152 

Claiming legacy, conditions precedent, § 995, p. 491 
Claims, 

Acceptance of devise or legacy, estoppel, § 1141 
p. 946 

Adverse claims, generally, ante 
Appreciation, § 15, p. 694 
Debts of testator, generally, post 
Claims against estate, 

Conditions, § 982 

Forfeiture, § 1003, p. 506 
Terrorem, conditions in, § 992 
Clandestine manner, subscription by witnesses i] 
presence of testator, § 189, p. 1024 
Clarity, § 157 

Limitation of expectant estate, § 825, n. 60 
Trust, precatory words, § 1011, p. 537 
Class gifts, 

Absence, name designation, § 693, p. 23 
Acceleration of class, § 695(7) 

Admission of members, § 605(4) 

After-born, § 695, p. 46 
Advancement, deduction, § 695(6), p. 56 
Aids to construction, § 693, p. 32 
Alteration, § 693, p. 33 
Applicability of statutes, § 695(5), p. 53 
Appointment of executor, guardians, etc., effec 
of, § 695(6), p. 56 

Artificial sense, construction of words, § oao(oj 
p. 46 

Ascertainment to time when gift vests in rign 
or interest, § 695(3), pp. 36-42 
Attainment of majority, postponement until 
§ 695(4), p. 45 
Avoidance, § 693, p. 27 
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Class gifts—Continued 

Care and skill in drafting will, § 693, p. 34 
Changed conditions known by testator during life, 
§ 693, p. 33 

Child en ventre sa mere, status, § 696 
Circumstances confirmatory or repugnant to rules 
of construction, § 695(6), pp. 53-63 
Common attributes, § 693, p. 28 
Conditioned on duties, obligations or charges, 
§ 693, p. 32 

Confirming usual effect, | 693, p. 27 
Construction of instrument, § 620, p. 862 
Against intestacy, § 693, p. 32 
Questions of law and fact, § 632 
Contingent interest, 

Application of rules, § 936 
Ascertainment of members, § 695(3), p. 39 
Contingent remainders, § 969 
Contingent substitutional provision, § 693, p. 29 
Controlling effect, testator’s intention, § 695(1) 
Convert and distribute, direction, § 695(6), p. 59 
Deduction of advancement, § 605(6), p. 56 
Defined, § 692 
Description, § 644, n. 39 

Persons comprehended, § 694 
Designation by name, § 693, p. 23 
Different testamentary provisions, construction 
together, § 695(6), p. 62 
Direction to divide and pay, § 695(6), p. 59 
Divide and pay over rule, § 934 
Exclusion from will, post 
Executors, § 693, p. 32 
Existence of survivorship, § 730 
Expressions of equality, § 708 
Failure of persons answering description, § 695(8) 
Failure of prior estate, acceleration of class de¬ 
termination, § 695(7) 

Future effect, admission of members, § 695(4), 
p. 43 

General scheme of will, § 693, p. 31 
Gift to classes of heirs, next of kin, etc., § 695(5), 
pp. 46-53 
Heirs, § 695(1) 

Classes of, § 695(5), pp. 46-53 
Immediate gift, 

Admission of members born or qualifying 
after, § 695(4), p. 42 

Ascertainment of membership, § 695(3), p. 37 
Inclusion of person, time as affecting, § 695(1) 
Independent specific provisions for persons claim¬ 
ing shares, § 695(6), p. 55 

Individually, beneficiaries taking, § 693, pp. 22-34 
Intention of testator, post 
Intestacy, construction against, § 693, p. 32 
Joint tenancy, § 906, pp. 358, 360 
Language confirmatory or repugnant to rules of 
construction, § 695(6), pp. 53-63 
Lapse of legacies or devises, 

Anti-lapse statutes, § 1221 
Legal incapacity, § 1209 

life tenant, inclusion in class of remaindermen, 
§ 695(6), p. 56 

Limitation, intention, § 693, p. 31 
Marriage, postponement, § 695(4), p. 45 
Name designation, § 693, p. 23 
Naming particular persons, § 695(6), p. 62 
Next of kin, classes of, § 695(5), pp. 46-53 
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Class gifts—Continued 

Omission, wards of survivorship, § 693, p. 29 
Per stirpes distribution, § 707, p. 79 
Persons comprehended within description, § 694 
Plural form, use, § 695(6), p. 55 
Postponed gift to first taker, death without issue* 
| 724, p. 114 

Present gift, language, § 695(6), p. 61 
Present immediate gift, ascertainment of member¬ 
ship, § 695(3), p. 37 

Primary sense, construction of words, § 695(5), 
p. 46 

Qualifying circumstances, § 693, p. 27 
Reference to statutes of descent and distribu¬ 
tion, § 695(6), p. 60 
Related instruments, § 693, p. 33 
Remaindermen, inclusion of life tenant, § 695(6), 
p. 56 

Renunciation, acceleration of class determination, 
§ 695(7) 

Secondary sense, construction of words, § 695(5), 
p. 46 

Specification, shares or proportions, § 693, p. 30 
Status of child en ventre sa mere, § 696 
Subject to duties, obligations or charges, § 693, 
p. 32 

Substitution, § 741 

Tennessee class doctrine, rule for ascertainment, 
§ 695(2) 

Testamentary appointment, § 695(1) 

Third persons* heirs, next of kin, etc., § 695(5), 
p. 50 

Time as affecting inclusion or exclusion, § 695(1) 
Trusts, termination on happenings or events, 
§ 1042 

Use, words of survivorship, § 693, p. 29 
Vested interest, application of rules, § 936 
Vested remainders, § 969 

Ascertainment of members, § 695(3), p. 38 
Vesting, ascertainment to time when, § 695(3), 
pp. 36-42 

Words of futurity or condition, § 695(6), p. 61 
Words of severance, § 693, p. 29 
Words of survivorship, § 695(6), p. 58 
Class members. 

Construction of wills, conflict of laws, § 587, p. 722 
Different bequests in same instrument, § 795 
Class of persons, restraints on alienation, § 980 
Classes of bequests, § 1125, p. 876 
Clear and definite intention, fee simple absolute, limi¬ 
tation, § 824, n. 54 
Clergymen, 

Beneficiary, designation, § 647 
Questions of law and fact, § 463, p. 442 
Clerical errors, 

Attestation clause, § 196 
Construction of wills, § 612 
Clerks of court, 

Collateral attack on probate proceedings by mo¬ 
tion before, § 578, p. 690 
Jurisdiction to admit to probate, § 353 
Probate proceedings, proof of will, § 316 
Receiving verdict, § 480 

Transcribing on records, will admitted to probate, 
§ 585 

Close friends, undue influence, unnatural provisions, 
§ 255 
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Closed testament, § 208 

Clothing. Wearing apparel, generally, post 

Cloud on title, 

Action to remove, election to take against will, 
§ 1282 

Actions to construe wills, jurisdiction, § 1075 

Collateral proceedings, § 578, p. 691 

Foreign probate, collateral attack, § 580, p. 700 

Coal, 

Description of property, interest passing, § 773 
Household goods, § 787, p. 201 
Coal lease, 

Royalties, 

Implied revocation, conflict of laws, § 2S8, 
n. 90 

Income, § 1132 

Trust wasting assets, allocation, § 1030(6) 
Cocktail ring and watch, description of property, 
§ 747, n. 5 

Codevisees or colegatees, partial invalidity of instru¬ 
ment, effect, § 622 
Codicils, 

Abatement of legacies, 

Effect on, § 1160 
Residuary legacies, § 1163 
Absolute interest in personalty, effect, § 836 
Adeemed provisions, 'republication as revival, 
§ 1180 

Admission to probate, § 313, p. 129 
Adopted children, inclusion, § 653, p. 955, n. 94 
Amount of legacy, § 793 
Ancillary probate, § 344, n. 26 
Attached to will, certificate of probate, § 499 
Capacity of testator, conclusiveness of probate 
proceedings, § 577, p. 679, n. 73 
Charitable purposes, execution of will specified 
time prior to death, § 109, p. 834 
Collateral attack on probate proceedings, § 578, 

p. 688 

Conditions imposed by original will, § 994, p. 484 
Conflicting and repugnant property description, 
§ 749 

Consistency of findings with verdict, § 482 
Construction, 

Inoperative for lack of formality, § 625, p. 886 
Rules governing, § 586, p. 713, n. 94 
Together, will and codicil, § 625, pp. 880-886 
Construction of whole, § 620, p. 858, n. 15 
Contest of will, limitation of actions, § 359, p. 215 
Defined, § 1 

Denial of probate, validity of will still in issue, 
§ 582, p. 704 

Different bequests, different instruments, § 795 
Directory, republication of will, § 303, p. 98 
Endorsement of revocation, § 273 
Establishment by legatees, security for costs, 
§ 564, p. 656 

Execution of codicil, generally, post 
Explanatory purpose, § 625, p. 883 
Fee simple absolute, modifying, § 813, p. 246 
Form, § 164 

Genuineness, evidence, § 415 

Holographic codicils, revocation procedure, § 271 

Holographic wills, § 207 

Identical bequests, different instruments, § 795 
Incorporation by reference, § 163, p. 953 


Codicils—Continued 

Intermediate codieil, omission in republication of 
will, § 303, p. 100 

Judgment denying admission to probate § 493 
p. 496 

Jurisdiction of probate proceedings, § 351 
Legacy given by, payment, § 1305, p. 198 
Life estate, power of disposition, § 897, p. 335 
Limitation of actions, time for probate, § 358 
Memorandum, findings by court, § 484, n. 7 
Mental capacity, § 5 

Weight and suflficiency of evidence, § 58 n 
761 

Notice of probate proceedings, § 370, p. 233 

Partial revocation by, § 269 

Parties entitled to probate, § 315 

Place of testator’s signature, § 177, p. 987 

Probate, 

Decisions reviewable, § 516, p. 534 
Parties concluded by denial, § 582, p. 706 
Reexecution of will by, § 303, p. 101 
Repugnant and conflicting property descriptions, 
§ 749 

Residuary beneficiaries, shares, § 705, p. 75 
Revival and republication, § 275, p. 52; §§ 298, 300 
Adeemed provision, § 1180 
Consistency of findings with verdict, § 482 
Date of publication, effect, § 303, p. 100 
Destroyed will, § 303, p. 97 
Directory, effect, § 303, p. 98 
Intention, § 303, p. 98 

Intermediate codicil, omission, presumption, 
§ 303, p. 100 

Invalid will by codicil, § 303, p. 96 
One of several wills, § 303, p. 97 
Prior will, § 303, p. 99 

Inconsistent former codicil, § 303, p. 100 
Statutes enacted between dates of will 
and codicil, § 303, p. 101 
Revoked or destroyed will, § 303, p. 97 
Revocation, § 275, pp. 51-58 
Effect on will, § 297 
Express revocation, by, § 275, p. 54 
Impossibility of performance, provision of 
codicil, § 275, p. 54 
Intermediate wills, § 303, p. 100 
Next of kin, § 682 
Parol evidence, § 637, p. 925 
Presence of testator, § 278, n. 22 
Presumption, § 385, p. 280 
Revival of will, § 301, p. 94 
Sufficiency as testamentary instrument, § 275, 
p. 54 

Revocation by, § 275, pp. 51-58 

Revoked or reduced bequests or devises, § 799, 

p. 228 

Separate instruments constituting, § 624, n. 58 
Setting aside probate, § 503 
Shares, change made in legacies, § 705, p. 75 
Subscribing witnesses, capacity to take, § 102, 
p. 821 

Successive applications for probate, § 320 
Survivors, persons included, § 731 
Time from which codicil speaks, § 629, p. 892, 
n. 63 

Trust, § 1014 
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Codicils—Continued 

Undue influence, § 224, p. 1075 

Admissibility of evidence, § 245, p. 1110 
Coercion. Duress, generally, post 
Coherence in conversation, mental capacity, § 15, p. 
703 

Coherent instrument, § 150 

Separate sheets of paper, § 162 
Coin collections, operative words, § 778 
Coins, cash as including, § 779, p. 188 
Collateral attacks, 

Actions to construe wills, judgments or decrees, 
§ 1094, p. 785 

Foreign probate, § 580, p. 700 
Validity of will, judgments and decrees, § 583 
Collateral circumstances, latent ambiguities, § 636, 
p. 920 

Collateral evidence, other instruments distinguished, 
§ 137, p. 916 
Collateral heirs, 

Appeals, parties, § 519, p. 545 
Appreciation of claims, § 15, p. 695, n. 26 
Conclusiveness of probate proceedings, parties 
concluded, § 577, p. 686 , n. 54 
Estates tail, § 862 

Collateral impeachment, probate proceedings, § 578, 
pp. 687-692 

Collateral limitations, remainders, § 913 
Collateral powers, § 1062, p. 697, n. 46 
Life estates, § 897, p. 340 
Release or extinguishment by donee, § 1071 
Collateral proceedings, 

Ancillary probate, § 342 
Denial of probate, § 423 

Collateral property, trust capital and income, alloca¬ 
tions, § 1030(2), p. 582, n. 99 
Collateral relatives, 

Adopting parent, beneficiaries, § 653, p. 957, n. 6 
Descendants as including, § 660, p. 964 
Heirs as including, § 673 
Opposition to probate, § 323, p. 151, n. 31 
Collateral rules of construction, § 594 
Collateral security, payment of debt of assignor, 

§ 1120 , p. 861 

Collation of advances, § 98, p. 809, n. 59 
Collection of mortgage, implied revocation, § 294, p. 84 
Collective gifts, shares, § 699 
Collective meaning, heirs, § 673 

College education, trusts, amount of payment, § 1036, 
n. 21 
Collusion, 

Judgments and decrees, 

Attack as direct or collateral, § 583 
Validity, § 581 

Renunciation of devise or legacy, motives, § 1151, 
p. 949 

Setting aside judgment, order or decree, § 504, 
p. 509 

Colonial times, § 2 

Color of title, wrongdoer, § 76 

Combined events, defeasible fees, § 851 

Comity, 

Foreign probate, § 580, p. 696 
Original probate of will of nonresident decedent 
previously probated, § 344 
Religious corporations, capacity to take, § 107 
Comma, substitutional gift, § 739, n. 48 


WILLS 

Commingling of property, ademption of legacies, 
§ 1177, p. 1003 
Commissions, 

Abatement of legacies, deficiency from expenses, 
§ 1158 

Charitable gifts, restrictions as to amount, § 110, 

p. 860 

Subscribing witnesses, competency of executor, 
§ 185, p. 1002 

Trustees, allocation of additional sum, g 1029, 
p. 576, n. 26. 

Commitment, demented persons, § 20 
Commodity, foreign money, § 779, p. 189 
Common attributes, class gift, § 693, p. 28 
Common counts, contracts for disposition of property, 
§ 123, p. 887 
Pleading, § 125, p. 893 
Common disaster, 

Alternative bequest on contingency, § 936, n. 66 
Contingent interest, extinguishment, § 945, n. 61 
Death coupled with contingency, gift over, § 721, 
n. 71 

Defeasible fees, § 851, n. 54 
Lapse of legacies or devises, § 1201 

Statutory provisions, § 1217, p. 1059 
Mutual wills, § 1364, p. 290, n. 50 
Trusts, creation, § 1009, n. 33 
Common form probate, § 318; § 577, p. 677 
Ancillary probate, § 349 
Appeals, scope of review, § 556, p. 630 
Appearance by counsel as waiving notice required 
in solemn form probate, § 371 
Collateral attack, § 578, p. 688, n. 65 
Conclusiveness of proceedings, § 577, p. 677 
Decisions reviewable, § 516, p. 531; § 548 
Full faith and credit, § 580, p. 696 
Notice, § 370, p. 232 
Parties concluded, § 577, p. 686 
Prima facie evidence of validity of will, § 574, 
p. 671, n. 83 

Service of citation, § 369, p. 227 
State official claiming escheat, parties, § 362 
Common fraction, shares, reduction, § 705, p. 75, n. 3 
Common law, § 2 

Absolute interest in personalty, words of qualifi¬ 
cation, § 835 

Admissibility of evidence, contest of will, § 451, 
p. 398 

Attestation clause, competent evidence, § 394, p. 
300, n. 11 

Competency of subscribing witnesses, § 185, p. 996 
Devise without words of limitation, § 812 
Estates tail, § 862 
Heirs, meaning, § 673 
Infants, § 8 

Joint tenancies, § 906, p. 356 
Marriage restraints, § 985, p. 474 
Married women, § 9 

Nuncupative wills, personal property, § 210 
Presumption, per capita distribution, § 711, p. 91 
Remainder in personal property, § 914 
Revival and republication, § 299, p. 88 

Prior will revoked by subsequent will, § 301 
Revocation, operation of law, § 287 
Rule in Shelley’s case, generally, post 
Rule in Wild’s case, generally,-post 
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Common law—Continued 

Situs of assets, jurisdiction of probate proceed¬ 
ings, § 352, p. 202 
Specific devises of realty, § 1130 
Time for probate, § 358 
Common law marriage, 

Bill of particulars, § 373, p. 246, n. 27 
Children, issue as including, § 666, p. 986 
Surviving spouse, opposition to probate, § 323, 
p. 164, n. 57. 

Common law right, § 3 
Common name, description of property, § 763 
Common purpose, construction of words, associated 
words, § 611, n. 94 

Common sense, construction of will, language of will, 
§ 597, n. 17 

Common usage, testament, § 1 

Communication to witnesses, understanding of char¬ 
acter and nature of instrument, § 187, p. 1011 
Communication with departed spirits, mental capac¬ 
ity, § 23 

Communications with jurors, new trial, grounds, § 491, 
n. 9 

Community house, trusts, residuary estate, § 1010, 
p. 531, n. 59 
Community property, 

Contest of will, probated will, § 329, p. 178, n. 82 
Widow, § 329, p. 179 

Debts of testator, direction to pay, § 1312, p. 218 
Description of property, § 754 
Disposition, § 88; § 1119, p. 857 
Conflict of laws, § 77 
Effect of bankruptcy, § 76, n. 15 
Election of rights, 

Acceptance of property, § 1282 
Effect of election, § 1287, p. 129 
Grounds of opposition to probate, § 322, p. 149 
Illegitimate children, § 99, n. 47 
Intention of testator, presumptions, § 633, p. 899, 
n. 43 

Partial intestacy, § 1225, p. 1070, n. 39 
Probated will bequeathing, effect, § 574, p. 671, 
n. 85 

Property outside jurisdiction, description, § 754 
Surviving spouse, election of rights, § 1264, p. 66 
Widower, § 1267, p. 86 
Trusts, § 1029, p. 574, n. 12 

Community property agreement, probate as will, § 310, 
n. 6 

Commutation, support and maintenance legacy, § 1305, 

p. 201 

Commuted value theory, unproductive trust property, 
allocations, § 1030(5), p. 608 

Companionship of designated person, conditions, § 995, 
p. 492 

Compelling production for probate, § 311, p. 113 
Compelling reasons, declaration of invalidity, § 127(1) 
Compensation, 

Election of rights, disappointed beneficiaries, 
§ 1295, pp. 167-171 

Executors, construction of instruments, will and 
codicil, § 625, p. 883, n. 84 

Trustees, allocation of trust expenditures, 
§ 1030(4), p. 594 
Competency, 

Declarations, parol evidence, § 637, p. 922, n. 96 
Evidence, instructions to jury, § 468 


Competency of witnesses, 

Appeals, preservation of grounds, § 551 
Grounds for appeal, § 518, p. 542 
Nuncupative wills, § 216 
Louisiana, § 218 

Questions of law and fact, § 458, p. 417 
Complaint, contracts for disposition of property, 
Actions for breach, § 125, p. 893 
Actions for goods or services, § 123, p. 889 
Complete dominion and authority, fee simple absolute. 

§ 810, n. 29 ^ 

Completion of act, revocation, necessity, § 280, p. 61 
Complexity of will, mental capacity, § 15, p. 703 
Compliance with statutes, execution of wills § 167 
p. 967 

Complicated will, construction of whole, 5 620, p. 868, 
n. 15 

Composite class, class gift, § 693, p. 26 
Composite instrument, § 1 
Compound interest, interest on legacies, § 1361 
Comprehensive expressions, description of property 
§ 759, p. 161 

Compromise agreement, 

Contest of will, 

Admissibility, § 451, p. 400 
Attorney’s fees, § 566 
Form of judgment or decree, § 496 
Instruments admitted to probate, § 312, p. 120, 
n. 41 

Stipulations, verdict pursuant to, § 483 
Compulsion, 

Instrument executed without intent, § 129, p. 906 
Trial de novo, admissibility of evidence* § 534 
Computation, 

Amount of legacy, § 793 
Disposable portion of estate, § 98, p. 812 
Interest on legacies, § 1361 
Legatees’ indebtedness, § 1144, p. 938 
Surviving spouse, election of rights, estate tax 
burden, § 1290, p. 158, n. 97 
Trusts, average rate of interest, § 1030(3), p. 590* 
n. 50 

Value, annuities in event of abatement, § 1168 
Computation of time, 

Appeals, § 521, p. 553 

Charitable purposes, execution of will time prior 
to death of testator, § 109, p. 833 
Death coupled with contingency, gift over, § 721, 
n. 66 

Concealed property, forfeiture of heirs’ share, § 104 
Concealment, 

Family settlements, § 1112, p. 845 
Material fact, fraud, § 222 

Concessions, settlement of will contest, § 325, p. 164 
Conclusions of law. 

Actions to construe wills, § 1090, p. 773 
Answer to probate, § 373, p. 241 
Capacity of testator, submission to jury, $ 430, 
p. 364 

Jury, review, § 441 

Conclusiveness, verdict, contest of will, § 441 
Conclusiveness of presumption. 

Revocation, changed condition, § 287 
Sanity of testator, § 31, p. 732, n. 6 
Concubines, capacity to take, § 100 
Concurrent character of interest, § 803 
Concurrent jurisdiction, appellate jurisdiction, 8 
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Condemnation of award, trusts, allocation of receipts, 
§ 1030(2), p. 585 

Condemnation of property charged with legacy, § 1306 
Condemned property, income and profits incident to 
gift, § 1101, p. 828 
Condition fulfilled, 

Defeasible fees, § 856 
Defeasible interest in personalty, § 857 
Condition of dates, holographic wills, § 205, p. 1045 
Condition of property, 

Construction of wills, intention of testator, § 592, 
p. 775 

Interest on legacies, § 1356 
Condition of record, probate, § 310 
Conditional bequests, § 1125, p. 876 
Conditional dispositions, contingent will distinguished, 
§152 

Conditional election of rights, §§ 1244,1282 
Conditional expressions, class gift, ascertainment of 
members, § 695(6), p. 61 
Conditional fee. 

Defeasible fees, generally, post 
Remainders, preceding estate, § 910 
Conditional fee possibility, residuary clause, § 799, 
p. 224 

Conditional interest, date of capacity to take, § 94 
Conditional joint wills, § 1364, p. 285 
Conditional limitations, executory devises, § 918 
Conditional powers. 

Exercise, § 1070, p. 733 
Life estates, § 897, p. 340 
Conditional revocation, § 267, pp. 34-39 
Findings by court, § 484, n. 16 
Conditional trusts, intention to create, § 1009 
Conditions, §§ 974-1003, pp. 460-514 

Absence, gift over or forfeiture provision, § 995, 
p. 489 

Absent beneficiary, return, § 991 

Acceptance, § 997 

Acceptance of gifts, § 995, p. 491 

Adoption of beneficiary, § 1003, p. 513 

Alienation of property, § 980 

Annuities, § 902 

Appeal bonds, § 523, p. 558 

Appearance of beneficiary, compliance, § 1003, 
p. 503 

Assistance in litigation, § 991 

Assumption of debts, compliance, § 1003, p. 504 

Attachment, limitation over, § 981 

Bankruptcy, limitation over, § 981 

Breach, § 997 

Care of designated person, § 995, p. 492 

Character traits, § 988 

Claim of legacy, compliance, § 1003, p. 503 

Claims against estate, § 982 

Codicil, inconsistent disposition by, § 275, p. 56 

Companionship, § 995, p. 492 

Conditions in terrorem, § 992 

Conduct of beneficiary, compliance, § 1003, p. 506 

Consideration, § 995, p. 488 

Construction, operation and effect, §§ 994-996, 
pp. 482-492 

Construction of will, effect of change, § 630 
Contest of will, § 983 

Probated will, forfeitures, § 330, p. 185 
Contingent interest, § 924 

Continuance of marriage relation, § 1003, p. 512 


Conditions—Continued 

Continued performance required, § 995, p. 489 
Control of corporation, § 991 
Covenant or condition, § 994, p. 484 
Creation, § 975 

Custody of beneficiary, § 1003, p. 513 
Deduction of debts or money, § 987 
Definitions, § 974 

Delay in performance, excuses, § 1000 
Discharge by impossibility, § 1000 
Divorce, compliance, § 1003, p. 511 
Divorce of husband and wife, § 985, p. 476 
Earning money, § 1003, p. 501 
Education of beneficiary, compliance, § 1003, p. 
506 

Education qualifications, § 984 

Election of rights, time governing, § 1238, p. 16 

Enforcement, performance or forfeiture, § 1002 

Enjoyment, implication of, § 995, p. 489 

Estates created, § 802 

Excuses, nonperformance or delay in perform¬ 
ance, § 1000 

Execution, limitation over, § 981 
Extent of restraint, § 980 
Family relation, § 985, pp. 473-477 
Following property, § 996 
Forced heirs, § 98, p. 811 
Forfeiture clause, § 994, p. 485 
Enforcement, § 1002 
Presence or absence, § 995, p. 489 
Formation of corporation, § 991 
Compliance, § 1003, p. 502 

Hospital or clinic, establishment, § 1003, p. 501 
Ignorance of condition, § 1000 
Implied conditions, generally, post 
Impossibility, discharge by, § 1000 
Insolvency, limitation over, § 981 
Invalidity, effect, § 993 

Lapse of legacies or devises, failure or perform¬ 
ance, § 1211 
Legal services, § 991 

Lengthy performance required, § 995, p. 489 
Life estates, § 895 f 

Alienation, § 980 

Limitation over, presence or absence, § 995, p. 489 
Marriage, post 
Name of beneficiary, § 986 
Use, § 1003, p. 513 
Nature of property, § 980 
Nature of restraint, § 980 
Nonperformance, excuses, § 1000 
Occupation of beneficiary, compliance, § 1003, 
p. 506 

Occupation qualifications, § 984 
Offer to sell or exchange, § 994, p. 484 
Option, time of payment, § 1003, p. 505 
Option to purchase, acceptance, § 997 
Payment of debts or money, § 987 
Compliance, § 1003, p. 504 
Performance, post 
Personal conditions, § 996 
Personal qualities, § 988 
Position in will, § 995, p. 488 
Possession of property, § 989 
Implication of, § 995, p. 489 
Preference, § 995, p. 488 
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Conditions—Continued 

Presence, gift over or forfeiture provision, § 995, 
p. 489 

Public policy’ post 
Raising money, § 1003, p. 501 
Reasons for making gift, § 994, p. 484 
Rejection, § 997 
Religious qualifications, § 984 
Compliance, § 1003, p. 506 

Relinquishment of interest or other right, § 991 

Remarriage, § 985, p. 476 

Repugnancy to estate, § 978 

Residence of beneficiary, § 990; § 1003, p. 513 

Restraints on alienation, generally, post 

Right to take, § 92 

Securities, specific legacy, § 1129, p. 898 
Separation of husband and wife, § 985, p. 476 
Compliance, § 1003, p. 511 
Settlement of will contest, § 325, p. 163 
Severance of marriage relation, § 1003, p. 512 
Strict or substantial performance, § 998 
Support and maintenance, § 995, p. 492 
Compliance, § 1003, p. 505 
Surmise and inference, § 994, p. 484 
Terrorem, conditions in, § 992 
Theoretical distinction, § 995, p. 490 
Time of performance, § 999 
Title, implication of, § 995, p. 489 
Trade qualifications, § 984 
Traits of character, § 988 
Trusts, § 1023, p. 562 
Two or more instruments, § 994, p. 484 
Uncertainty, § 977, pp. 464-467 
Use of property, § 989 
Validity, § 977, pp. 464-467 
Vested interest, § 924 

Divesting, § 943, p. 411 
Waiver of performance, § 1001 
Widow, election to take against will, § 983 
Conditions precedent, 

Absolute interest in personalty, § 837 
Actions by, against or between devisees and 
legatees, § 1123, p. 868 

Admissibility of evidence, probated will, § 579, 
p. 694 

Appellate courts, jurisdiction, § 354, p. 209 

Attaining specified age, § 995, p. 491 

Claiming legacy, § 995, p. 491 

Construction, § 995, pp. 486-492 

Contest of will, probated will, § 329, p. 177, n. 68 

Contingent interests, § 924 

Attainment of age specified, § 937 
Contingent remainders, limitations dependent on 
contingency, § 949 

Contracts for disposition of property, pleading 
nonperformance, § 125, p. 893 
Debts of testator, enforcement of claims, § 1328, 
p. 247 

Defeasible interests preferable to contingent in¬ 
terests, § 932 

Identification of beneficiaries, parol evidence, 
§ 639, p. 928, n. 39 
Ignorance of existence, § 1000 
Implication of title, possession or enjoyment, 
§ 995, p. 489 

Impossibility of performance, excuses, § 1000, 
n. 71 


Conditions precedent—Continued 
Invalidity, effect, § 993 

Jurisdiction, residence of testator, § 352 p 20L 
n. 8 

Legacies, enforcement of charge, § 1308, p. 208 
Life estates, § 895 

Conditional powers, § 897, p. 340 
Lost wills, applying for probate, § 335 
Marriage conditions, § 995, p. 492 
Payment of debts, etc., § 995, p. 491 
Performance, §§ 956, 997 

Probate of will before use as such, § 310, n. 9 

Qualifications on gift, § 977, p. 465 

Religious faith or connection, § 995, p. 491 

Revoking judgment or decree, § 507 

Selecting property, § 995, p. 491 

Sound mind, § 15, p. 691 

Strict or substantial performance, § 998 

Terrorem, conditions in, § 992 

Time of performance, § 999 

Transferees, rights and liabilities, § 1121, p. 862 
Trusts, § 1023, p. 562 

Support and maintenance, exhaustion of 
private means, § 1034, p. 630 
Vacating judgment or decree, § 507 
Vested interest, § 924 

Attainment of age specified, § 937 
Words of survivorship, § 729 
Conditions subsequent, 

Absolute interest in personalty, § 837 
Breach of conditions, § 997 
Construction, § 995, pp. 486-492 
Contingent interest, §§ 923, 924 
Marriage, § 937 
Vesting, § 944 

Continued performance required, § 995, p. 489 
Creation, § 975, n. 23 

Defeasible interests preferable to contingent in¬ 
terests, § 932 

Enjoyment, implication of, § 995, p. 489 
Equitable fees, repugnancy, § 978 
Failure of testamentary disposition, breach, 
§1233 

Fee simple absolute, § 825, n. 62 
Fee subject, § 859 
Ignorance of existence, § 1000 
Impossibility of performance, excuses, § 1000 
Invalidity, effect, § 993 
Lengthy performance required, § 995, p. 489 
Life estates, conditional powers, § 897, p. 340 
Payment of legacies, time, § 1339, n. 88 
Performance, § 997 
Possession, implication of, § 995, p. 489 
Preference, § 995, p. 488 
Qualifications imposed on gift, § 977, p. 465 
Religious faith or connection, § 995, p- 491 
Remainders subject to divestment, § 954 
Right of entry for breach, disposition, § 85 
Strict or substantial performance, § 998 
Survivors of deceased person, per stipes distribu¬ 
tion, § 713, n. 58 
Terrorem, conditions in, § 992 
Time of performance, § 999 
Title, implication of, § 995, p. 489 
Transferees, rights and liabilities, § 1121, PP* 861* 
862 
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Conditions subsequent—Continued 
Trusts, § 1023, p. 562 

Title of trustees, § 1026 
Vested interest, § 924 

Divesting interest, § 943, p. 413 
Marriage, § 937 

Condonation, contracts for disposition of property, 
breach, § 116 

Conduct causing ademption of legacy, § 1176 
Conduct of beneficiary, conditions, compliance, § 1003, 
p. 506 

Conduct of counsel. Argument and conduct of coun¬ 
sel, generally, ante 

Conduct of court, appeals, harmless errors, § 556, 
p. 637 

Conduct of jury, 

Appeals, 

Discretion of lower court, § 556, p. 642, n. 75 
Harmless error, § 556, p. 637 
Presentation or reservation of grounds, § 551 
Opinions and arguments, § 442 
Conduct of parties, 

Contracts for disposition of property, § 113(2) 
Rescission, § 117, p. 878 
Election of rights, § 1272 

Election of rights to take under will, § 1275 
Trusts, practical construction, § 1023, p. 560, n. 91 
Conduct of testator. 

Mental capacity. 

Admissibility of evidence, §§ 52, 53 
Weight and sufficiency of evidence, § 72 
Understanding of character and nature of instru¬ 
ment, § 187,'p. 1012 

Conferring of benefit, contracts for disposition of 
property, § 113(1) 

Confession of judgment, 

Ademption of legacies, satisfaction, § 1178, p. 1006 
Life tenant having power of sale, § 1070, p. 727, 
n. 45 

Confident belief, trusts, precatory words, § 1011, p. 540 
Confidential adviser, capacity to take, § 101 
Confidential and personal relations, 

Burden of proof, undue influence, § 239 
Instructions to jury, conformity to pleadings and 
evidence, § 469, n. 11 
Preparation of will, § 153 

Presumptions, undue influence, § 239, p. 1091; 
§ 463, p. 445 

Questions of law and fact, § 463, pp. 438, 444 
Undue influence, § 230, p. 1078 
Evidence, §8 252, 254 
Confirmation, 

Charitable gift, person benefited by statute, § 109, 
p. 841 

Revival distinguished, § 298, n. 12 
Conflict of jurisdiction, actions to construe wills, 
§ 1076, p. 746 
Conflict of laws, § 4 

Ancillary probate, § 345 
Capacity to take, § 96 
Charitable gifts, 

Execution of will within specified time prior 
to death, § 109, p. 836 
Restriction as to amount, § 110, p. 845 
Construction of wills, § 587, pp. 718-726 
Contest of will, probated will, surviving spouse, 
§ 329, p. 180 


Conflict of laws—Continued 

Contingent estate or interest, 8 921 
Contingent remainders, f 947, p. 427 
Contracts for disposition of property, § 115 
Debts of testator, 

Allocation of burden, 8 1316, p. 224 
Enforcement of claims, § 1328, p. 245 
Disposition of property, 8 77 
Election of rights, § 1238, p. 14 
Forced heirs, § 98, p. 812 
Full faith and credit, generally, post 
Heirs, construction of word, § 672 
Holographic wills, 8 201 

Husband and wife, determination of rights, § 97, 
p. 804 

Illegitimate children, § 99 

Indians, instruments disinheriting parents, etc., 
§ 335, n. 45 

Interest on legacies, § 1346 
Lapse of legacies or devises, 

Capacity to take, § 1208 
Statutory provisions, § 1217, p. 1059 
Legacies, specific or general, § 1127, n. 47 
Next of kin, determination, § 682 
Nuncupative wills, § 210 
Partial intestacy, § 1225, p. 1072 
Personal property, post 

Powers, validity and sufficiency of execution, 
§ 1070, p. 732 
Revocation, § 268 

By circumstances, § 288 
Rule in Shelley’s case, § 871 
Subscribing witnesses, capacity to take, § 102 
Trusts, construction, § 1023, p. 560 
Unincorporated association, capacity to take, 
§ 105 

Validity of will, § 150, p. 934 
Vested estate or interest, § 921 
Vested remainders, § 947, p. 427 
Conflicting evidence, 

Appeals, § 531, p. 591 

Questions of law and fact, generally, post 
Conflicting presumptions, construction of wills, in¬ 
testacy, § 615, p. 833 
Conflicting property descriptions, § 749 
Conflicting provisions, patent ambiguity, 8 636, p. 921, 
n. 95 

Conflicting transfers or claims, rights and liabilities, 
§ 1121, p. 864 

Conformity to expressed intention, mental capacity, 
evidence, f 72 

Confusing language, fee simple absolute, § 810 
Congenial intercourse, undue influence, § 227 
Congressional acts, ancillary probate, conflict of laws, 
§ 345 

Conjecture. Speculation and conjecture, generally, 
post 

Conjoint wills, defined, § 1364, p. 282 
Conjunctive conditions, performance, § 997 
Conjunctive words. 

Construction of wills, § 613, p. 820 
Substitutional gift, 8 739 
Connections, 

Beneficiaries, designation, § 691 
Separate sheets of paper, § 162 
Connivance, settlement of will contest agreements, 
§ 325, p. 162 
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Consanguinity, 

Expressions of stare equality, § 708 
Vested remainders, § 972, p. 456 
Conscience of judge, setting aside verdict, § 483, n. 91 
Conscious presence, 

Signing or acknowledgment of will in presence 
of witnesses, § 188, p. 1017, n. 53 
Subscription by witnesses in presence of testator, 
§ 189, p. 1023 

Consent, 

Ademption of legacies, § 1175 
Charitable gift, person benefited by statute, § 109, 
p. 841 

Conditions against alienation, designated person, 
§980 

Costs and expenses, award, § 560, p. 647 
Forced heirs, § 98, p. 812 
Husband or wife, § 97, p. 806 
Husband of wife’s disposition, §§ 10,11 
Probate, § 330, p. 183 

Right of appeal, § 517, p. 539 
Special verdicts, § 481 

Termination of trust, § 1040, p. 656; § 1047, pp. 
668-676 

Consequences of act, mental capacity, § 15, p. 702 
Conservation of property, trusts, nature and purpose, 
§ 1005 

Conservators, election of rights, § 1247, p. 25 
Conservatorship proceedings, exclusion of evidence 
concerning, harmless error, § 556, p. 639, n. 61 
Consideration, § 127(1) 

Abatement of legacies based on valuable con¬ 
sideration, § 1165, pp. 972-976 
Conditions, § 995, p. 488 

Contracts for disposition of property, § 111, p. 
862; §113(1) 

Burden of proof, § 126 
Pleading, § 125, p. 893 

Subsequently executed transfers, etc., § 119 
Disclaimer by devisee of interest, § 1151, p. 951 
Family settlements, § 1112, p. 844 
Mutual wills, § 1367, p. 302 
Other instruments distinguished, § 136 
Powers, release or extinguishment, § 1071 
Settlement of will contest, § 325, p. 163 
Transfer by beneficiary, § 1119, p. 858 
Consideration of language, instruments admitted to 
probate, § 312, p. 120, n. 40 
Consistency, 

Codicil as operating to revoke, § 275, p. 52 
Construction of will, § 591, p. 763, n. 3 
Consolidation of appeals, § 520, p. 549; § 530, p. 586 
Consolidation of corporations, 

Charities, designation of beneficiaries, § 687 
Corporate beneficiaries, shares, § 705, p. 74 
Consolidation of objections, contest of will, § 425 
Conspiracy, 

False will, jury question, § 432, p. 373 
Instructions to jury, § 469, n. 13 
Constitutional guarantees, § 3 
Constitutional provisions, 

Appellate jurisdiction, § 515 
Trial by jury, probate of revocation of will, § 431, 
p. 365 

Constitutional rights, opposition to probate, § 323, 
p. 149 


Construction and operation, 

Absolute interest in personalty, § 833 
Avoidance of intestacy, § 840 
Ademption of legacies, § 1179 
Appeal bonds, § 523, p. 560 
Conditions, generally, ante 
Contracts for disposition of property, § 114 
Creation of estates, § 802 
Divide and pay over rule, § 934 
Estates created, § 802 
Family settlements, § 1113 
Fee simple absolute, generally, post 
Gift over on death, § 719 
Instrument after admission to probate, § 317 p. 
138 

Lapse of legacies or devises, statutory provisions, 

§ 1219, pp. 1062-1065 

Life estate, power of disposition, § 897, p. 335 
Probate, §§ 573-580, pp. 670-708 

Adjudication as to validity, § 581 
After-born children, § 577, p. 687 
Agreement to make will or for distribution, 
§ 574, p. 673 

Ancillary probate, collateral attack, § 578, 
p. 690 

Capacity of testator, § 577, p. 678 
Carbon copies, evidence, § 579, p. 694 
Certified copies of probated will, § 579, p. 694 
Codicil denied probate, § 582, p. 704 
Collateral impeachment, § 578, pp. 687-692 
Comity, § 580, p. 696 

Common form probate, generally, ante 
Conclusiveness of proceedings, § 577, pp. 674- 
687 

Conditions precedent to admission of pro¬ 
bated will, § 579, p. 694 
Construction and effect, § 574, pp. 670-673 
Constructive notice of provisions, § 574, p. 672 
Copy of will, evidence, § 579, pp. 692-695 
Curing defects, § 574, p. 673 
Custody of probated will, § 575 
Decree of probate, § 574, p. 673 
Domicile of testator, § 577, p. 679 
Effect of defect, § 574, p. 673 
Effect of probate, § 574, p. 670 
Evidence, will, § 579, pp. 692-695 
Ex parte proceedings, § 577, p. 677 
Foreign probate, § 580, pp. 695-701 
Foreign wills, § 577, p. 677 
Instrument not will admitted by mistake, 
§ 574, p. 673 

Limitation of actions, foreign probate* § 580, 
p. 696 

Motion before clerk, collateral attack by, 
§ 578, p. 690 

Ownership of probated will, § 575 
Parties concluded, § 577, p. 684 
Presumptions as to validity, § 576 
Record as evidence, § 579, pp. 692-605 
Refusal of probate, § 582, pp. 702-707 
Residence of testator, § 577, p. 679 
Revocation of probate, § 582, pp. 702-707 
Rights of heirs as precluded, § 574, p. 672 
Separate wills, foreign probate, § 580, p. 695 
Setting aside of probate, § 582, pp. 702-707 
Solemn form probate, generally, post 
Status of unrevoked will, § 577, p. 679 
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Construction and operation—Continued 
Probate—Continued 

Treaties with foreign countries, § 580, p. 696 
Rule in Shelley’s case, 1870 
Scppe of review, § 530, p. 584 
Settlement agreements, § 325, p. 166 
Statutes enacted between dates of will and codi¬ 
cil, § 303, p. 101 

Transfers by legatees and devisees, § 1120 
Trusts, generally, post 
Verdict and findings, § 480 
Construction of wills, 

Absence of complete disposition, § 615, p. 839 
Actions to construe, generally, ante 
Adopted persons, inclusion, § 639, p. 931 
Advisory words, § 602, pp. 800-804 
Agreement prior to making will, § 627, p. 890 
Aid of construction, evidence, §§ 633-642, pp. 898- 
940 

Alteration of words and phrases, § 613, pp. 817- 
822 

Annexed instruments, § 623 
Appeals, scope of review, § 556, p. 628 
Associated words, § 611 

Beneficiaries, construction as between, f 617, 
pp. 844-849 

Change in conditions or circumstances, § 630 
Change of language, § 606 
Children, construction in favor of, § 617, p. 847 
Circumstances, effect of change, § 630 
Civil law as controlling, § 587, p. 721 
Clear gifts, effect of later provisions, § 621, p. 870 
Codicil construed with, § 625, pp. 880-886 
Collateral attack on probate proceedings, § 578, 
p. 692 

Conditions, effect of change, § 630 
Conflict of laws, § 587, pp. 718-726 
Conflicting presumptions, intestacy, § 615, p. 833 
Conjunctive words, § 613, p. 820 
Consolidation of contest of probate, appeals, § 557, 
p. 643, n. 81 
Correction of words, § 610 
Customs of people, § 589, p. 727 
Declaratory words, § 603 

Determination after instrument probated, § 317, 
p. 138 

Different parts, words in, § 611 
Different times, instruments executed at, § 624 
Direction of testator to sever valid from invalid 
provisions, § 622 
Disjunctive words, § 613, p. 820 
Distributees, in favor of, § 616, pp. 840-844 
Documents outside will, inconsistency, § 621, 

p. 868 

Dual capacity of surrogate, § 317, p. 140 
Duty of court, § 586, pp. 709-718 
Earlier clause or provision, § 621, p. 868 
Estate created, § 642 
Estates in trust, § 622 
Explanatory words, § 603 
Failure of complete disposition, § 615, p. 839 
False words, correction or rejection, § 610 
Favor of will, § 614, pp. 822-828 
First taker, § 617, p. 849 
Foreign language, words in, § 604 
Form of will subordinated to substance, § 589, 
p. 728 


Construction of wills—Continued 

Former wills, admissibility, § 635, p. 910 
General and specific provisions, inconsistency, 
§ 621, p. 873 

General principles of construction, §§ 589-632, 
pp. 726-898 
Grammar, § 612 

Guide posts, statutory provisions, § 588 
Heirs, post 

Holographic wills, post 
Illegitimate persons, inclusion, § 639, p. 931 
Inconsistent provisions, § 621, pp. 866-873 
Instruments construed together, § 623 
Intention of attorney, scrivener or witness, § 638 
Intention of testator, generally, post 
Interest created, § 642 

Interested persons, practical construction, § 627, 
pp. 888-891 
Intestacy, post 
Introductory words, § 603 
Invalid parts, consideration, § 620, p. 865 
Joint wills, § 1364, p. 290 

Agreement to make, § 1367, p. 305 
Judicial precedents, § 605 
Just disposition, § 618 
Knowledge of terms used, § 600, p. 797 
Lack of formality, codicil inoperative, § 625, p. 886 
Language of will, § 597 
Later clause or provision, § 621, p. 868 
Law governing, § 587, pp. 718-726 
Legal effect of language, § 597 
Legal words, § 600, pp. 795-799 
Liberal construction, § 589, p. 728; § 598 
Mandatory words, § 602, p. 801 
Meaning of words, § 587, p. 721 
Molding of language, § 606 
Mutual wills, § 1364, p. 290 

Agreement to make, § 1367, p. 305 
Natural disposition, § 618 
Natural objects of bounty, post 
Nature of estate created, § 642 
Objects of bounty, in favor of, § 617, p. 845 
Omitted words, supplying, § 609 
Order of parts, § 620, p. 865 
Ordinary meaning of words, § 599, pp. 791-795 
Partial invalidity, effect, § 622 
Power and duty of court, § 586, pp. 709-718 
Power of appointment, conflict of laws, § 587, 
p. 723 

Practical construction by interested persons, 
§ 627, pp. 888-891 

Precatory words, § 602, pp. 800-804 

Presumptions, § 633, pp. 898-903 

Primary meaning of words, § 599, pp. 791-795 

Printed provisions, § 621, p. 868 

Probate distinguished, § 308, p. 106 

Punctuation, § 612 

Questions of law and fact, § 632 

Rational construction, § 598 

Reasonable disposition, § 618 

Reference to other parts, § 620, p. 864 

Rejection of words, § 610 

Relative position of clauses, § 620, p. 865 

Repugnant provisions, § 621, pp. 866-873 

Repugnant words, correction or rejection, § 610 

Residuary clause, post 

Restrictive words, § 601 
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Construction of wills—Continued 

Reyoked provision of will or codicil, § 625, p. 886 
Separate clauses or parts, § 619 
Separate instruments constituting will, § 624 
Shares of beneficiaries, §§ 697-706, pp. 64-76 
Signature of testator preceding matter which 
might affect, § 177, p. 985 
Situs, § 587, p. 721 
Skill in use of terms, § 600, p. 797 
Specific words, § 601 
Speculation and conjecture, post 
Stare decisis principle, § 605 
Statutory provisions, § 588 
Strict interpretation of words, § 598 
Subsequent dealings by testator with property, 
§ 631 

Substitution of words and phrases, § 608; § 613, 
pp. 817-822 

Superfluous words, correction or rejection, § 610 
Supplying omitted words, § 609 
Technical rules of construction, § 594 
Technical words, § 600, pp. 795-799 
Transposition of words, § 607 
Trusts, conflict of laws, § 587, p. 722 
Typed provisions, § 621, p. 868 
Umpire named by testator, § 626 
Words and phrases, § 613, p. 820 
Written provisions, § 612; § 621, p. 868 
Constructive delivery, assignments by residuary lega¬ 
tees, § 1119, p. 856, n. 66 
Constructive fraud, 

Inducing revocation, § 285 
Undue influence as species, § 221, n. 57 
Constructive knowledge, 

Existence by corporate custodian, § 305, p. 103, 
n. 14 

Possession by custodian for safekeeping, liability, 
§ 305 

Constructive notice, 

Appeals, commencement of limitation period, 
§ 521, p. 553 

Foreign probate, recording statutes, § 580, p. 700 
Probate, provisions of will, § 574, p. 672 
Probate of domestic will, § 585 
Transfer of legatees’ interest, § 1121, p. 865 
Constructive republication, § 298 
Constructive service, 

Actions to construe wills, § 1089 
Foreign probate, § 580, p. 697, n. 2 
Constructive trusts, 

Admission of devisee or legatee, § 1022 
Certainty requirement, § 1012, p. 543 
Confidential relationship abused, § 1020 
Promise to hold for benefit of another, § 1021 
Consulate general’s court in China, jurisdiction of 
probate, § 353 
Consumable property. 

Executory devises, § 920 
Life estates, § 894 
Powers, § 1062, p. 699 
Use, § 785 

Consummation, § 128 

Consumption, mental and physical capacity, § 29, 
p. 730 

Contemplate, trusts, precatory words, § 1011, p. 540 
Contemplated survivorship, death without issue, gift 
over, § 724, p. 112, n. 31 


Contemplation of death, 

Nuncupative wills, § 210 

Other instruments distinguished, deeds, § 137 

p. 917 ' 

Contemplation of law, existence of destroyed will, 

§ 335, n. 44 

Contemporaneous construction doctrine, instruments 
construed together, § 623, p. 49 
Contents, 

Codicils, § 164 

Contracts, other instruments distinguished, § 140 
Receptacles, § 789 
Contents of will, 

Envelopes, incorporation by reference, $ 163, 

p. 959, n. 60 
Fraud, evidence, § 248 
Knowledge of testator, § 130 
Mistake, evidence, § 248 
Partial revocation, probating, § 279 
Reading of will, § 178 
Undue influence, evidence, § 248 
Contest of wills, 

Acceptance of devise or legacy, estoppel, § 1149, 
p. 947 

Addition of parties, § 368 

Administrators. Executors and administrators, 
post 

Affidavit of witness, § 395, p. 301, n. 20 
Alignment of parties, § 365 
Allegation of grounds, § 377, p. 257 
Altered will, evidence, § 390, p. 294, n. 29 
Amendment of pleadings, § 381 
Ancillary probate, grounds, § 349 
Answer, § 378 

Appealable orders, § 514, n. 38 
Appeals, 

Determination of cause, § 557, pp. 642-646 
Harmless error, § 556, p. 636 
Lower court proceedings after remand, § 557, 
p. 645 

Offered for probate, defendants, § 324 
Parties, § 550 

Prejudicial error, § 556, p. 636 
Probated will, estoppel by failure to take, 
§ 330, p. 182 

Appellate courts, original juirsdiction, § 354, 

p. 208 

Assignment of interest, evidence, § 407, p. 313, 
n. 7 

Attorney fees, ante 
Bill of particulars, § 380 
Burden of proof, § 386 
Certified to other court, § 422 
Charitable gift, § 110, p. 852 
Conclusiveness of probate proceedings, § 577, 
p. 685, n. 44 

Condition for forfeiture, § 983 
Conditions in terrorem, § 992 
Consent decree, § 501 

f Continuance or postponement, effect on jurisdic¬ 
tion, § 427 

Costs and expenses, post 

Court records of adoption proceedings, § 389, 
p. 293, n. 23 

Credibility of attesting witness, evidence, § 391, 
p. 298, n. 88 

Death of contestant Death, post 
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Contest of wills—Continued 

Declarations of testator, evidence, § 400, p. 304, 
n. 75 

Default judgment, § 501 

Defendant, § 367 

Defenses, post 

Defined, § 327, n. 73 

Demurrer to evidence, § 465 

Demurrers, § 379 

Direction of verdict, § 467, p. 454 

Disinheritance, § 718, n. 47 

Dismissal or nonsuit, § 429, pp. 360, 361; § 466 

Election to take against will, § 1282 

Estoppel, post 

Exclusion of evidence, motion, § 465 

Execution of will, post 

Executors and administrators, post 

Family settlements, generally, post 

Financial condition of contestant, evidence, f 407 

Findings by court, § 484 

Forfeiture of rights, § 1152 

Enforcement of condition, § 1002 
Forgery, post 
Form of pleading, § 376 
Fraud, post 

General verdicts, § 480, n. 44 
Genuineness of signature, § 395, p. 301, n. 22 
Good faith settlements, § 325, p. 159 
Guardians, post 

Hearings. Trial or hearing, generally, post 
Heirs, post 

Inability to attend court, continuance, § 427, n. 10 
Incidental ruling subject to review, § 530, p. 585 
Incompetency proceedings, evidence, § 407, p. 313, 
n. 97 

Indebtedness of contestant, evidence, § 407 
Interest on legacies, § 1357 
Interested parties, § 365 

Evidence, § 394, p. 300, n. 14 
Sufficiency of evidence, § 418 
Intervention, post 
Issues, judgment, § 501 
Issues, proof and variance, § 382 
Joinder of parties, § 366 

Judgment notwithstanding verdict, § 467, pp. 454, 
455 

Judgments and decrees, § 581 
Adequacy, § 494, p. 499, n. 12 
Separate trials on issues, § 501 
Jurisdiction of action, § 354, p. 207 
Transfer by filing, § 353 
Jury trial, post 
Laches, § 360 

Limitation of actions, post 

Lower court proceedings after remand, § 557, 
p. 645 

Matters constituting, § 1003, p. 508, n. 79 
Mental capacity, declaration against interest, 
§ 407, p. 313, n. 6 
Motions, § 379 

Judgment n. o. v., discretion of court, § 493, 
p. 497, n. 86 

Mutilated will, evidence, § 390, p. 294, n. 30 

New trial, § 490 

Notice of action, § 370, p. 234 

Objections and exceptions, post 

Order of procedure, privileges and rights, { 440 


Contest of wills—Continued 

Ownership of other property, § 382, n. 56 
Petition, § 377, pp. 254-259 

Rescission of issues, time for filing, § 430, 
p. 364 

Time proceeding commenced, § 359, p. 216 
Plaintiff, § 366 

Position as plaintiffs or defendants in issue, § 438 
Prayer for relief, § 377, p. 257 
Prejudicial error, § 556, p. 636 
Preliminary issues, post 
Prior dismissal as bar, § 429, p. 360 
Probate of second and conflicting instruments 
while undisposed of, § 313, p. 127 
Probate of will, trial, § 422 
Probated will, §§ 327-332, pp. 169-186 

Abatement on death of party, § 329, pp. 175- 
181 

Acceptance of benefit, § 330, p. 184 
Adopted children, § 329, p. 180 
Ancillary probate, § 327 
Appointment of receiver, § 328, p. 175 
Assignees, § 329, p. 179 
Capacity of testator, § 328, p. 173 
Children, § 329, p. 179 
Conflict of laws, § 329, p. 180 
Contravention of public policy, § 329, p. 179 
Creditors, § 329, p. 179 
Death of party, abatement, § 329, p. 181 
Decisions reviewable, § 548, n. 36 
Defendants, § 331 
Direction of verdict, § 467, p. 460 
Donees, § 329, p. 179 
Effect on probate, § 332 
Estoppel, § 330, pp. 181-185 
Form of action, § 328, pp. 172-175 
Grounds, § 328, p. 173 
Illegitimate children, § 329, p. 180 
Issues, proof and variance, § 382 
Limitation of actions as preventing estoppel, 
§ 330, p. 183 

Limitations as to parties, § 329, p. 180 
Matters concluded, § 582, p. 706 
Nature of action, § 328, pp. 172-175 
Parties, § 329, pp. 175-181 
Pending proceedings to set aside probate, 
§ 327 

Res judicata, § 582, p. 706 
Restoration of benefits, § 330, p. 185 
Revocation, acceptance of benefits, § 330, 
p. 185 

Right of action, § 328, pp. 172-175 
Scope of action, § 328, pp. 172-175 
State, § 329, p. 179 
Void device, § 327 
Widow and children, § 329, p. 179 
Proper and necessary parties, § 365 
Public policy, post 

Quantum of proof necessary to carry case to jury, 
§ 462, p. 425 

Questions of law and fact, § 382, n. 56 
Record of probate, § 390 

Out of state probate, evidence, § 406, p. 312, 
n. 81 

Revocation, post 

Separate trials on issues, judgment, § 501 
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Contest of wills—Continued 

Service and summons, limitation and dismissal, 
§ 429, p. 360 

Service of process, § 369, p. 229 
Settlement in good faith, § 325, p. 159 
Source of testator’s title, evidence, $ 408 
Special verdicts, § 481 

Specific order of probate unnecessary, § 494, 
p. 499, n. 12 

Status as preliminary issue, § 431, p. 367 
Status of parties, § 365 
Substitution of parties, § 368 
Sufficiency of evidence to carry case to jury, 
§ 455, p. 412 

Time proceeding commenced, § 359, p. 216 
Transfer of jurisdiction, § 353 
Trial or hearing, generally, post 
Trust expenditures, allocation, § 1030(4), p. 595, 
n. 89 

Undisposed of, § 313, p. 127 
Undue influence, post 

Unfair division of estate* evidence, § 397, p. 303, 
n. 54 

University, evidence to show source of estate, 
§ 390, p. 295, n. 38 

Vacation of order dismissing, decisions review- 
able, § 548 

Value of estate, evidence, § 408 
Venue, § 355 
Waiver, § 325, p. 159 

Enforcement of forfeiture, § 1003, p. 510 
Probated will, questions, § 328, p. 175 
Special verdict, § 481 

Weight and sufficiency of evidence, §§ 409-421 
Withdrawal of issues by parties, § 429, p. 361 
Context of will, 

Expressions of equality, § 708, n. 62 
Trusts, precatory language, § 1011, p. 539 
Contingency, 

Fee simple absolute, gift over, § 823 
Vested interest, possession or enjoyment, § 922 
Contingent interests, §§ 921-945, pp. 375-417 
Absence, limitation over, § 931, p. 385 
After fee, § 824, n. 42 

Alternative contingent remainders, vesting, § 944 
Amount of property, uncertainty, § 928 
Annuities, § 941 

Capital sum, right to take, § 1134, p. 915 
Application of rules, § 936 
Attainment of certain age, § 937 
Becoming vested, § 944 
Certainty of person, § 929 
Class gift, § 692, n. 1 

Ascertainment of members, § 695(3), p. 39 
Conflict of laws, § 921 

Consideration of extrinsic circumstances, § 931, 
p. 384 

Construction in favor of vesting, § 932, pp. 388- 
395 

Contingency on which interest depends, § 925 
Contracts for disposition of property, perform¬ 
ance of breach, § 116 

Creditors, satisfaction of debt, § 1139, p. 926 
Deduction for debts, § 1144, p. 935, n. 87 
Defeasible interests preferable to contingent in¬ 
terests, § 932 

Destruction of prior estate, § 945 


Contingent interests—Continued 

Direction to sell and convert realty, $ 927 
Disposition, § 85 
Diversion of income, § 935 
Divide and pay over rule, § 934 
Extinguishment, § 945 

Extrinsic circumstances, consideration, § 931 
p. 384 

Favor of vesting, construction, § 932, pp. 388-395 

Flagrant disregard of intention, § 932, p. 389, n. 61 

Form of words, § 931, p. 387 

Fractional interests in succession, § 931, p. 388 

Gift over on death, §§ 719-728, pp. 103-116 

Heirs of living person, § 936 

Income from property, § 941 

Indefeasibility, construction in favor, § 932, p. 394 

Instalments paid at different ages, § 937 

Intention of testator, § 931, pp. 382-388 

Intermediate enjoyment, § 935 

Kind of property, uncertainty, § 928 

Language used, § 931, p. 386 

Legacy charged on personalty, § 939 

Limitation over, death under age specified, § 937 

Marriage, occurrence, § 937 

Named legatees, § 931, p. 387 

Nature of property, § 927 

Opposition to probate, § 323, p. 150 

Other instruments distinguished, § 143, n. 27 

Other parts of will showing intention, § 937 

Payments, post 

Postponement of contingency, construction, § 931, 
p. 384 

Presence, limitation over, § 931, p. 385 
Prima facie contingent, § 933 
Reason for postponement, § 931, p. 385 
Reference to property as beneficiary’s, § 931, 
p. 388 

Residuary clause, § 799, p. 224 
Residue gift, § 936 

Rules of construction, § 931, pp. 382-388 
Sale of property and distribution of proceeds, 
§ 930 

Settlement of will contest agreements, § 325, 
p. 163 

Severance, § 935 

Successive contingencies, vesting, § 944 
Survivorship, § 938 
Transfers by beneficiary, § 1117 
Transmissibility of estate, § 921 
Trust beneficiaries, § 940; § 1028, p. 572 
Unborn beneficiary, extinguishment, § 945 
Uncertain event, application of rules, § 936 
Vesting, § 944 

Words of time or contingency, § 933 
Contingent legacy, defined, § 921 
Contingent powers, 

Exercise, § 1070, p. 733 
Life estates, § 897, p. 341 

Contingent remainders, §§ 946-973, pp. 417-460 
Accumulations of income, § 957 
Action to construe wills, parties, § 1088, p. 766 
Actual enjoyment, certainty, § 951 
Alternative contingent remainders, generally, 
ante 

Amount, certainty, § 952 
Attainment of age, § 962 
Benefit of remaindermen, disposition, § 960 
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Contingent remainders—Continued 

Canons of construction, § 947, p. 422 
Capacity in which taken, § 98, p. 818 
Certainty as to beneficiaries, § 948 
Charitable gift, restrictions as to amount, § 110, 
pp. 848, 857 
Class gift, § 909 

Conditions and restrictions, § 956 
Alienation of property, § 980 
Conflict of laws, § 947, p. 427 
Construction of instrument as whole, § 620, p. 863 
Construction of wills, judicial precedents, § 605, 
n. 44 

Death of life tenant without issue or heirs, limita¬ 
tion over, § 967 

Deceased members, exclusion from class, § 969 
Defined and distinguished, § 946, pp. 417-421 
Descent, heirs or persons entitled to take by, 
§ 972 

Directions to pay, § 963 
Distribution, postponement of time, § 953 
Divesting, § 954 
Divide and pay over rule, § 963 
Election of rights, surviving spouse, acceleration 
of remainders, § 1291, p. 163, n. 32 
Enjoyment of income before payment or distribu¬ 
tion, § 958 

Estate tail, remainder limited on, § 968 
Exclusion, deceased members from class, § 969 
Failure of precedent estate, acceleration, § 1227, 

p. 1088 

Heirs of persons named, § 972, p. 456 

Interposition of trustee, § 961 

Life tenant’s children, § 969 

Life tenant’s heirs and descendants, § 972 

Life tenant’s heirs or in default to others, § 966 

Life tenant’s issue or in default to others, § 965 

Limitation over, 

Death of life tenant without issue or heirs, 
§ 967 

Death or failure of remaindermen, § 964, 
pp. 441-444 

Limitations dependent on contingency, § 949 
Members of class not in essence, § 969 
Named individuals, share and share alike, § 969 
Partial intestacy, § 1225, p. 1071, n. 47 
Payment, postponement of time, § 953 
Persons surviving, § 971 

Postponement, time of payment or distribution, 
§ 953 

Power of disposition in first taker, § 959 
Present gift, words of, § 973 
Reversion, operation of law, § 946, p. 420 
Rule in Shelley’s case, § 879, p. 305 
Rules of construction, § 947, pp. 421-427 
Sale of property, § 961 

Several contingencies, vesting dependent, § 950 
Substitution, death or failure of remaindermen, 
§ 964, pp. 441-444 

Survivors, devise or bequest to, § 970, pp. 451-455 
Time of enjoyment, certainty, § 951 
Time of vesting, words and phrases indicating, 
§ 973 

Unborn persons, § 948 
Use of word vest, § 973 
Validity, § 946, p. 421 
Value, certainty, § 952 


Contingent remainders—Continued 

Vesting dependent on several contingencies, 8 950 
Words and phrases indicating time of vesting, 
$ 973 

Contingent revocation, probate, revoked and revoking 
will, § 313, p. 128 

Contingent rights, actions to construe will, 8 1078, 
p. 751 

Contingent substitutional provisions, class gift, 8 693, 
p. 29 

Contingent trust beneficiaries, § 1028, n. 1 
Contingent wills, f 152 

Revival and republication after revocation, § 299, 
p. 90 
Continuances, 

Appeals, 

Discretion of court, § 556, p. 642, n. 75 
Harmless error, § 556, p. 637, n. 54 
Decisions reviewable, § 516, p. 532 
Discretion of court, § 544 
Marriage relation, conditions, § 1003, p. 512 
Necessity, support and maintenance legacies, 
§ 1136, p. 920 

Order denying, decisions reviewable, § 516, p. 532 
Probate or contest of will, § 427 
Sanity, presumption, § 31, p. 733 
Continuing offer, legacy, § 1148, p. 940, n. 33 
Continuity of purpose, undue influence, instructions 
to jury, § 473 
Contracts, 

Ademption of legacies, provision confirmatory, 
§ 1173 

Custody for safekeeping, return implied, § 305, 
p. 103, n. 11 
Devisees, § 1110 

Jury question, § 432, p. 375 
Incorporation by reference, § 163, p. 953 
Legatees, § 1110 
Operating as will, § 165 
Other instruments distinguished, § 140 

Weight and sufficiency of evidence, § 149 
Powers, manner of exercise, § 1070, p. 729 
Rescission, generally, post 
Contracts for disposition of property, 

Abandonment, ante 
Admissibility of evidence, § 113(2) 

Actions for damages, § 126 
Actions for goods or services, § 123, p. 890 
Remedies of promisee* § 122, n. 42 
Affirmance, § 118 
Breach of contract, ante 
Burden of proof, 

Action for damages, § 126 

Actions for goods or services, § 123, p. 890 

Existence and terms, § 113(2) 

Remedies of promisee, § 122, n. 41 
Conflict of laws, § 115 
Consideration, ante 
Construction, § 114 
Defenses to actions, § 123, p. 887 
Election between will and contract, § 121 
Estoppel, loss of rights, § 121 
Evidence, 

Actions for breach, § 126 
Actions for goods or services, § 123, p. 890 
Existence and terms of contract, § 113(2) 
Loss of rights, § 121 
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Contracts for disposition of property—Continued 
Exercise of right, manner, § 117, p. 879 
Existence, § 111, p. 861 
Evidence, § 113(2) 

Forfeiture clause, § 117, p. 877 
Form, § 111, p. 863 
Loss of rights, § 121 

Matrimonial status of promisor, changes, § 117, 

p. 880 

Merger, § 117, p. 879 

Modification, § 117, p. 876 

Mutual assent, § 112 

Nature, § 111, p. 863 

Oral contracts, § 111, p. 863 

Other instruments distinguished, § 140 

Past consideration, § 113(1) 

Performance, post 
Presumptions, post 
Questions of law and fact, post 
Ratification, § 118 
Remedies available, § 122 
Repudiation, post 
Presumptions, post 
Rules of construction, § 114 
Statute of frauds, post 

Subsequently executed transfers, encumbrances, 
etc., § 119 

Surviving spouse, rights, § 120 
Termination, § 117, p. 876 
Time for performance, § 116 
Undue influence, post 
Validity, § 111, p. 861 
Waiver, 

Express contract and recovery in quantum 
meruit, § 123, p. 887 

Further performance by promisee, § 116 
Loss of rights, § 121 

Contracts for services rendered, admissibility of evi¬ 
dence, probated will, § 579, p. 692 
Contracts of purchase, description of property, inter¬ 
est passing, § 777 

Contracts of testator, mental capacity, admissibility 
of evidence, § 52 

Contracts to convey, disposition of interest of vendor 
and purchaser, § 81 
Contracts to make will, 

Breach, grounds of opposition to probate, § 322, 
p. 149 

Consideration of validity on issue of probate, 
§ 317, p. 137 

Specific performance, effect of probate proceed¬ 
ings, § 577, p. 676, n. 53 

Contracts to suppress, public policy, § 325, p. 162 
Contractual capacity, mental capacity, § 15, p. 703 
Contractual obligation to trust estate, charge, § 1144, 
p. 935 

Contradiction, words of survivorship, § 729 
Contradictory expression, distribution, § 707, p. 77, 
n. 21 

Contradictory statements of subscribing witness, im¬ 
peachment, § 411, p. 327 

Contravention of public policy, contest of will, pro¬ 
bated will, § 329, p. 179 
Contributions, 

Debts of testator, beneficiaries, § 1326 
Legatee or devisee paying charge, § 1299, p. 176 
Control, duty to produce for probate, § 311, p. 116 


Control by state, § 92 

Control of corporation, conditions, § 991 
Control of property, § 1102 

Legacies, property charged, § 1309 
Life tenant, power, § 897, p. 338 
Support and maintenance legacies, § 1305, p. 200 
Control of testamentary act, insane delusions, § 18 
p. 713 * ? 

Controversy between beneficiaries, actions to construe 
wills, costs, § 1096, p. 801 

Conventional formula, construction of wills, § 606 
n. 53 ' 

Conversational words, construction of wills, § 599 
p. 794 

Conversations of testator, 

Admissibility of evidence, § 247, p. 1115 

Construction of will, § 637, p. 923, n. 97 
Mental capacity, §§ 52, 72 
Mental capacity, evidence, §§ 52, 72 
Conversion, 

Estates tail into fee, statutes, § 869 
Lease into will, § 139 

Personalty into realty, description of property, 

§ 756, p. 157, n. 62 

Real property into personal property, § 98, p. 813 
Convert and distribute, class gift, form of direction, 

§ 695(6), p. 59 

Conveyances. Deeds and conveyances, generally, post 
Cooperative apartment lease, 

Household goods or furniture, § 787, p. 202 
Operative words, § 778 

Unproductive trust property, allocation of 
charges, § 1030(5), p. 606, n. 1 
Coparties, appeals, notice, § 524, p. 563 
Copies of will, 

Admissible in evidence, § 390 
Ancillary probate, § 345 
Carbon copies, generally, ante 
Certified copies, generally, ante 
Foreign wills, recording, § 585 
Holographic will, evidence, § 420, p. 351 
Indorsement of revocation, § 273 
Local probate of original will made in foreign 
jurisdiction, § 350 
Lost or destroyed will, 

Evidence, § 405 

Questions of law and fact, § 460 
Probate, § 313, p. 128 

Copy, designation of instrument, § 129, p. 904, n. 7 
Copy of pleadings, service of citation, § 369, p. 229 
Corner of instrument, indorsement of revocation, § 273 
Corporate stock, § 780 

Accrued and accruing interest, § 785 
Ademption of legacies, § 1177, p. 998 
After acquired property, § 756, p. 156, n. 50 
Agreement for purchase, other instruments dis¬ 
tinguished, § 140 
Bonds, defined, § 781 
Deduction of debts and expenses, § 791 
Definitions, §§ 780, 781 
Description of property, § 750 
Disposition, §§ 78, 80 
Dividends, § 780 

Declared after testator’s death, § 1101, p. 828 
Trustee, allocation, § 1030(1), p. 580, n. 76 
Trusts, allocation of receipts, § 1030(2), p. 585 
Income, § 785 
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Corporate stock—Continued 
Intention of testator, § 780 
Inter vivos trust, § 143, n. 23 
Knowledge of dividends, presumptions, § 633, 
p. 902 

Life estates, § 894 

Option, residuary clause, § 799, p. 223, n. 46 
Property described by location, § 789, n. 60 
Stock dividends, § 785, n. 41 

Incident to gift, § 1101, p. 825, n. 96 
Money in bank, § 779, p. 190 
Title of legatee, § 1100 
Trust property, § 1029, p. 574, n. 12 
Trusts, allocation of receipts, § 1030(2), p. 583 
Value of stock determining number passing, 
§ 697, p. 65, n. 96 

Corporate stockholders, subscribing witnesses, com¬ 
petency, § 185, p. 1002 
Corporations, 

Beneficiaries, 

Ceasing to exist, revival of will by codicil, 
effect, § 303, p. 102, n. 91 
Consolidation, shares, § 705, p. 74 
Designation, § 686 

Effect of revival on cessation of existence, 
§ 303, p. 102, n. 91 
Capacity to take, § 106, p. 824 
Charitable gift, restrictions as to amount, § 110, 
p. 846 

Type or form of gift, § 110, p. 848 
Contingent remainders, existence, § 948, p. 428 
Identification, parol evidence, § 639, p. 928, n. 39; 
§ 639, p. 932 

Lapse of legacies or devises, dissolution or ter¬ 
mination, § 1207 
Legatees, heirs, § 673 
Power to appoint, § 1068, p. 719 
Property, disposition, § 80 

Records, preliminary examination, adverse party, 
§ 444, p. 392, n. 27 

Reorganizations, trusts, allocation of receipts, 
§ 1030(2), p. 585 

Trusts, corporate purposes, § 1010, p. 531 
Correct grammatical language, ordinary meaning of 
words, § 599, p. 793, n. 48 

Correct reasoning, mental capacity, § 15, p. 702 . 
Correct use of words, presumptions, § 633, p. 901 
Corrections, 

Affirmative acts, errors and irregularities by, 
§ 489 

Construction of wills, false, superfluous or re¬ 
pugnant words, § 610 

Decrees, actions to construe wills, § 1094, p. 788 
Misdescription of property, § 750 
Correctness of dates, holographic wills, § 205, p. 1045 
Correspondence, evidence in contest, § 407 
Corroborating evidence, contracts for disposition of 
property, § 113,(2) 

Actions for damages, § 126 
Corruption, umpire construing will, § 626 
Cost bonds, appeal bonds, § 523, p. 557, n. 29 
Costs and expenses, § 558, p. 646; § 572, p. 669 

Action by, against or between devisees and lega¬ 
tees, § 1123, p. 874 
Actions to construe, ante 
Administrator ad litem, attorney’s fees, § 569 


Costs and expenses—Continued 

Administrators, representative capacity* personal 
liability, § 560, p. 651 
Allowance, 

Attorney fees, proceedings for, review, § 570, 

p. 666 

Expenses, § 567, p. 662 

Service, memorandum of costs and disburse¬ 
ments, § 558 

Amount and items allowable, appeal, § 572, p. 669 

Appeal, | 572, pp. 667,669 

Appeal bonds, amount, § 523, p. 559 

Attorney fees, generally, ante 

Award by court order, §§ 561, 563 

Appellate costs, power of court, § 572, p. 668 
Bill of costs, allowance by surrogate, § 572, p. 669 
Caveat before probate, § 560, p. 649 

Attorney’s fees, payment, § 567, p. 660 
Compromise agreement, attorney’s fees, fixing, 
§ 566 

Consent to award, § 560, p. 647 
Contest of will. 

Action, parties’ charge, § 560, p. 650 
After probate, § 567, p. 662 
Another will, liability of executor, § 560, 
p. 649 

Authority, § 559 

Compromise agreements, § 325, p. 160, n. 42 
Determination of right to, liability of estate, 
§ 560, p. 650 

Extraordinary compensation, § 570, p. 666 
Indemnification of executor, § 438 
Probated will, § 328, p. 175, n. 53 
Security for, § 564, p. 654 
Withdrawal of parties, § 428 
Contingent arrangements, § 567, p. 660 
Costs, defined, § 566 

Court-appointed attorney, § 567, p. 662 
Decisions reviewable, § 516, p. 531 
Discontinuance of probate, § 560, p. 649 
Reimbursement, § 567, p. 660 
Dismissal without prejudice, § 566 
Enforcement of payment, § 571 
Estate, parts chargeable, § 560, p. 651 
Extraordinary legal services, compensation, § 567, 

p. 662 

Guardian ad litem, allowance, § 560, p. 651; 
§ 569 

Taxable costs on appeal, § 572, p. 679 
Includable items, § 562 
Income, defined, § 567, p. 662 
Intervention, administrator without authority, 
§ 560, p. 649 
Items allowable, § 562 
Joint and several liability, § 560, p. 651 
Judgment awarding, amendment, § 563 
Liability of executor, contest of will, § 560, p. 647 
Parties liable, adjustment between, § 560, p. 652 
Penalties, appeals without reason, § 572, p. 670 
Pending will contest, allowance, § 565 
Persons, property, or funds liable, § 560, p. 647 
Power to award, § 559 
Prior will, good faith, § 560, p. 651 
Recovery, statutory procedure, § 560, p. 649 
Recovery on appeal bond, § 523, p. 561 
Rejection of will by court, § 567, p. 660 
Security for, application for order, § 564, p. 656 
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Costs and expenses—Continued 

Solemn form probate, action to require, § 567, 

p. 662 

Liability of estate, § 560, pp. 649-651 
Subsequent will, failure to contest prior will, 
effect, § 560, p. 651 
Taxation by court, § 561 
Time for award, § 563 
Transcript of testimony, § 562 
Trustees, § 567, p. 660 

Widow’s allowance, deduction from, § 560, p. 652; 

§ 567, p. 663 
Witnesses’ fees, § 562 

Cotrustee, beneficiary, § 1028, p. 570, n. 74 
Cotton seed, plantation stock, § 780 
Counter wills, defined, § 1364, p. 282 
Counterclaims. Set-off and counterclaim, generally, 
post 

Countersignatures, appeal bonds, foreign surety com¬ 
panies, § 523, p. 559 

County, description of property, location, § 764 
County attorney, contest of wills, probated will, § 329, 
p. 179, n. 95 

County bonds, apportionment of income, § 1108 
County clerk, subscribing witnesses, competency, 
§ 185, p. 1006 

County courts, jurisdiction of probate proceedings, 
§ 353 

County hospitals, charitable gift, restrictions as to 
amount, § 110, p. 847 

County ordinary, custodian to file with, § 306, p. 104, 
n. 16 

County warrants, bonds, defined, § 781 
Coupons, accruing coupons on bonds, § 785 
Course and distance, description of property, § 763 
Court attendance, inability of contestants to will, 
continuance, § 427, n. 10 

Court of ordinary, jurisdiction to set aside probate, 
§ 503, p. 504, n. 16 
Courts, 

Chancery courts, generally, ante 
Discretion of court, generally, post 
Reporter, transcript of testimony, certification, 
§ 528, p. 575 

Submission of issues to jury, effect on powers, 
§ 441 

Surrogate, generally, post 
Court’s own motion, 

Appeals, fundamental errors noted, § 518, p. 543 
Dismissal over objection, contest of will, § 429, 
p. 361 

Initiation of process to probate will, § 315 
Issues for jury in absence of demand, § 431, p. 367 
Jury docket, error in transferring to, § 488, n. 37 
Reopening of proceedings to take judicial notice, 
§ 443, p. 388, n. 88 
Solemn form probate, § 318 
Cousins, 

Beneficiaries, designation, § 659 
Contest of will, probated will, § 329, p. 176, n. 63 
Family as including, § 662 
Objects of bounty, § 248, p. 1117, n. 61 
Opposition to probate, 8 323, p. 152 
Per capita distribution, § 707, p. 79 
Undue influence, § 463, p. 442 
Covenant to stand seized, contracts for disposition 
of property, $ 111, p. 864 


Creation of estates, §§ 802-973, pp. 229-460 

Absolute interest in personalty, generally, ante 
Annuities, § 902 

Beneficial interest, use or privilege, § 805 
Concurrent character of interest, § 803 
Condition subsequent, fee subject, § 859 
Conditions, § 975 

Contingent interests, generally, ante 
Contingent remainders, generally, ante 
Defeasible fees, generally, post 
Determinable fees, generally, post 
Estates by implication, § 807 
Fee simple absolute, § 816 
Estates tail, generally, post 
Fee simple absolute, generally, post 
Future estates, § 133, n. 75 
Implied estates, § 807 
Joint tenancies, § 906, pp. 356-362 
Life estate, generally, post 
Minerals, § 808 

Recitals of references, effect, § 806 
Rule in Wild’s case, generally, post 
Successive character of interest, § 803 
Support and maintenance, generally, post 
Technical words, § 804 
Tenancies in common, § 906, pp. 356-362 
Vested remainders, generally, post 
Creative words, implied trusts, § 1017 
Creature of insane delusions, § 18, p. 713 
Creature of law, right to take property, §§ 91, 107 
Credibility of evidence. Weight and sufficiency of 
evidence, generally, post 
Credibility of witnesses, 

Appeals, § 531, p. 590 

Scope of review, § 556, p. 631 
Execution of will, questions of law and fact, 
§ 458 

Lost will, establish, § 419, p. 345, n. 63 
New trials, grounds, § 491 
Questions of law and fact, § 455, p. 411 
Credit, 

Debt due, specific legacy, § 1129, p. 901 
Indorsement on bill or note, other instruments 
distinguished, § 147 
Sale of property, powers, $ 1067, p. 715 
Creditors, 

Abatement of legacies, satisfaction of existing 
debt, § 1165, p. 976 

Acceptance of devise or legacy, estoppel, § 1149, 
p. 945 

Actions by, against or between devisees and lega¬ 
tees, parties, 8 1123, p. 871 
Actions to construe wills, § 1082 
Parties, § 1088, p. 767 

Contest of will, probated will, § 329, p. 179 

Debts of beneficiaries, generally, post 

Debts of testator, generally, post 

Election of rights, post 

Interest on claim, payment of debt, § 1141 

Legacies, defined, § 1138 

Legacies to, § 1137 

Satisfaction of debt, $ 1139, pp. 923-929 
Life estates, power of disposition, intervening 
rights, | 897, p. 339 
New trial, application for, § 492 
Opposition to probate, § 323, p. 155 
Parties entitled to probate, § 315 
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Creditors—Continued 

Parties interested with right of appeal, § 517, 
p. 539 

Parties to probate proceedings, § 362 
Situs of assets, jurisdiction of probate proceed¬ 
ings, § 352, p. 202 
Specialty debts, § 1313 
Statutes favoring creation of fee, § 817 
Trust beneficiaries, rights and remedies, § 1028, 
p. 573 

Crimes and offenses, probate, concealing, suppressing 
or destroying to prevent, § 311, p. 117 
Criminal conviction, 

Subscribing witnesses, competency, § 185 
Surviving spouse, opposition to probate, § 323, 
p. 154 

Critical time, substitutional gifts, § 964, p. 444, n. 72 
Criticisms, divide and pay over rule, § 934 
Crops, 

Description of property, § 772 
Income and profits as incident to gift, § 1101, 

p. 828 

Stock, defined, § 780 
Cross-examination of witnesses, 

Admissibility of evidence, § 451, p. 401 
Harmless error, § 542, p. 609 
New matter on rebuttal, § 451, p. 404 
Opposition to probate, § 322, p. 147 
Prejudicial error in restricting, § 542, p. 609 
Solemn form probate, § 318 

Cross-pleadings, actions to construe wills, § 1090, 
p. 775 

Cross-remainders, § 911 
Cruelty, mental capacity, evidence, § 72 
Cultivation of land, conditions, performance, § 1003, 
p. 503 

Cultural companionship, power of sale, exercise, 

§ 1067, p. 711, n. 50 

Culture of beneficiaries, construction of wills, inten¬ 
tion of testator, § 592, p. 777 
Cumulative legacies, § 795 
Cumulative payments, annuities, § 1135 
Currency, cash as including, § 779, p. 188 
Current charges, trust property, allocation, § 1030(4), 
p. 598 

Current status, rule in Shelley’s case, § 871 
Curtesy, 

Election of rights, effect of election, § 1287, p. 127 
Statutory provisions, revocation of will by sub¬ 
sequent marriage, § 291, p. 78 
Custody of will. 

After execution and before probate, 

Defined, § 305, p. 103, n. 6 
Liability, § 305 

Assets, implied trusts, duties of executor, § 1018, 
n. 46 

Beneficiary, 

Conditions, § 1003, p. 513 
Duty to explain alteration, § 384, p. 276, n. 3 
Compelling delivery after death, § 306 
Contest of will, probated will, § 332 
Delivery and acceptance, bailment, § 305 
Delivery to custodian, jury question, § 432, p. 373 
Duty to produce for probate, § 311, pp. 116, 117 
Evidence of circumstances, § 408 
Holographic wills, § 206 

Implied trusts, appointment of custodian, § 1019 
97 C.J.S.—58 913 


Custody of will—Continued 
Probated will, § 575 

Customs and usages, construction of wills, 8 589, p. 727 
Cutting, revocation by, f 280, p. 62 
Cy pres doctrine, 

Construction of will, inapplicability, § 586, p. 712, 
n. 92 

Intention of testator, application, § 596 
Trusts, effect of failure, § 1060 
Damages, 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 874 
Appeal bond, amount, § 523, p. 559 
Contest of will, probated will, questions, § 328, 
p. 175 

Contracts for disposition of property, 

Actions for breach, § 125, p. 894 
Actions for goods or services, § 123, p. 891 
Rights of action, disposition, § 83 
Date, 

Alteration, presumption from attestation clause, 
§ 384, p. 275, n. 98 

Burden of proving execution, § 384, p. 275 
Capacity, beneficiary, § 94 
Codicils, § 198 

Description of property, period referred to, § 755 
Distribution, class gift, § 695(4), p. 43, n. 53 
Evidence of genuineness, § 409, p. 314 
Execution, § 168 

Extrinsic evidence, § 391 
Prima facie evidence, § 410, p. 321 
Time from which will effective, § 629, p. 893, 
n. 67; § 629, p. 894 
Holographic wills, § 205, p. 1044 
Codicils, § 207 

Mistake, parol evidence, § 641, p. 936 
Presumption of execution, § 384, p. 275 
Daughter-in-law, children as including, § 658 
Days, calendar month, § 109, p. 833 
Dead body of testator, disposition, § 90 
Dead persons, time of execution of will, § 95 
Deafness, 

Capacity of testator, questions of law and fact, 
§ 462, p. 428, n. 13 
Mental and physical capacity, § 30 
Dealing with property, election of rights, § 1280 
Death, 

Another, life estates, implied creation, § 891 
Before payment of share, gift over, § 727 
Beneficiary, 

Contracts for disposition of property, § 117, 
p. 879 

Lapse of legacies or devises, § 1199 
Termination of trust, § 1045, pp. 661-666 
Benefits, cash as including, § 779, p. 188 
Common disasters, generally, ante 
Compelling production after, § 306 
Contestant, 

After verdict, decree of probate, § 498 
Decisions renewable, § 548 
Judgment of dismissal, § 429, p. 361 
Counsel, appeals, laches, $ 521, p. 551 
Coupled with another contingency, gift over, § 721 
Donee before donor, failure of power, § 1062, 
p. 698 

Donee, powers, duration and termination, § 1071 
Election of rights, time for making, § 1249, p. 33 
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Death—Continued 

Holographic will, republication by, § 299, p. 89 
Jurisdiction of probate proceedings, § 304 
Lapse of legacies or devises, § 1222 
Leaving issue, 

Defeasible fees, time of occurrence, § 853 
Gift over, § 723 
Legatee, 

Effect on time of payment, § 1344 
Extinguishment of charge, § 1307, p. 207 
Life estates, power of disposal, § 897, p. 344 
Marriage contingency, gift over, § 726 
Power of appointment, § 1068, p. 720 
Revocation of prior will by subsequent will, § 301, 
p. 91 

Several beneficiaries, 

Death of both, gift over, § 728 
Death without issue happening of contin¬ 
gency to one or more, § 724, p. 113 
Sole contingency, gift over, § 720 
Subjects of bounty, revocation, § 295 
Subscribing witnesses abroad, commission to take 
testimony, § 445, p. 393 
Substitution, time referable, § 742 
Survivors, per stirpes distribution, § 713 
Termination of bailment for safekeeping, § 305 
Transactions after, preliminary examination of 
witnesses, § 443, p. 390, n. 6 
Trustee, termination of trust, § 1044 
Death of parties, 

Appeals, survival, § 519, p. 547 

Contest of will, probated will, abatement, § 329, 

p. 181 

Dismissal of appeal, § 529, p. 579 
Entitled to elect, § 1246 
Party in interest, substitution, § 438 
Death of testator, 

Admissibility of evidence, facts or circumstances 
occurring after, § 245, p. 1109 
Ancillary probate, relation back, § 574, p. 672 
Burden of proof in probate, § 383 
Class gift, ascertainment of membership, § 695(3), 
p. 37 

Construction of wills, conflict of laws, § 587, p. 721 
Contingent interest, survivorship, § 938 
Contracts for disposition prior to, § 1111 
Dividends declared after, § 1101, p. 828 
Evidence in probate, § 389, p. 293, n. 23 
Execution of will prevented by act of God, § 167, 
p. 969 

Pact as necessary to probate, § 314 
Heirs determined at time of, § 672 
Jurisdictional facts, § 352, p. 199 
Lost or destroyed will, pleadings, § 375 
Probate relating back, § 574, p. 672 
Property payable or transferable to others at, 
disposition, § 89 

Renunciation of rights relating back to time of, 
§ 1151, p. 952 

Time advancement valued, § 1192 
Time from which will speaks, § 629, p. 891 
Time of taking effect, § 128 
Trusts, time effective, § 1023, p. 564 
Vested interest, survivorship, § 938 
Weight and sufficiency of evidence, § 418 
Death without issue, 

Absolute interest in personalty, gift over, § 842 


Death without issue—Continued 
Conditional fee simple, § 860 
Limitation over, § 860 
Contingent interest, vesting, § 944 
Cross-remainders, § 911 
Defeasible fees, § 851 

Impossibility of condition, § 856 
Time of occurrence, § 852, p. 278 
Defeasible interest in personalty, § 857 
Determinable fees, § 858, n. 63 
Estates tail, limitation over, § 864 
Executory devises, § 917 
Pee simple absolute, § 823 
Gift over, § 722; § 724, pp. 108-115 
Gift to survivors dependent, § 733, p. 129 
Life estate, limitation over, § 892, p. 327 
Remaindermen, limitation over, § 964, p. 444 
Vested interest, limitation over, § 943, p. 411 
Debenture stock, defined, § 780 
Debility of body, capacity to revoke, § 264 
Debt due testator, money as including, § 779, p. 187 
n. 19 
Debtors, 

Acceptance of devise or legacy, estoppel, § 1149, 
p. 945 

Appointment as executor, § 1146 
Devises, § 1142 

Opposition to probate, § 323, p. 155 
Debts, 

Absolute interest in personalty, provisions for 
payment, § 841 
Advancements, § 1186 

Treatment as advancement, § 1191, p. 1034 
Bankruptcy, generally, ante 
Charitable gift, determination of excess amount, 
§ 110, p. 855 
Conditions, 

Assumption, § 1003, p. 504 
Payment or reduction, § 987 
Construction of wills, 

Ordinary meaning of words, § 599, p. 794, 
n. 48 

Words and phrases, § 613, p. 819 
Contestant, evidence, § 407 

Contracts for disposition of property, subsequent¬ 
ly executed transfers, etc., § 119 
Deduction, § 791; § 1144, p. 938 
Discharged on death, other instruments distin¬ 
guished, § 140 

Election of rights, surviving spouse taking under 
will, § 1288, p. 146 

Evidence of existence and nature, § 396 
Fee simple absolute, 

Charges, § 818 

Restrictions on liability, § 824, n. 42 
Life estates, power of disposition, § 897, p. 343 
Limitation of actions, post 
Movables, defined, § 787, p. 205 
Occurrences terminating trust, § 1046 
Payment, conditions, § 1003, p. 504 
Premium for prepayment, trusts, allocations, 
§ 1030(2), p. 586 
Provision for payment, § 134 
Residuary beneficiaries, shares subject, § 705, 
p. 74 

Residuary legacies, abatement, § 1163 
Trust expenditures, allocation, § 1030(4), p. 595 
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Debts—Continued 

Trust provisions, payment, § 1014 
Trust, support and maintenance, § 1034, p. 631 
Words of time or contingency, § 933 
Debts due firm, business, § 787, p. 203 
Debts of beneficiaries, §§ 1329-1337, pp. 253-261 
Advancements, status of, § 1334 
Annuities, interests subject to debts, § 1333 
Barred by testamentary provisions, § 1331 
Costs, § 1337, p. 260 
Debts to estate, status of, § 1335 
Defenses, § 1337, p. 260 
Estoppel of beneficiary, § 1332 
Exercise of rights of beneficiaries, § 1330 
Expectant interest, interest subject, § 1333 
Following legacy into hands of third persons, 
§ 1329 

Form of remedies, § 1337, p. 258 
Interests subject to debts, § 1333 
Judgment or decree, § 1337, p. 260 
Jurisdiction, § 1337, p. 258 
Lien of creditors, § 1336 
Life estate, interests subject, § 1333 
Limitation of actions, § 1337, p. 259 
Mortgage redemption, § 1330 
Nature of remedies, § 1337, p. 258 
Particular creditors or claims, § 1329 
Parties to action, § 1337, p. 259 
Pleading, § 1337, p. 260 
Priorities, § 1334 

Proof of claim or debt, § 1337, p. 260 
Remainders, interest subject, § 1333 
Remedies, § 1337, pp. 258-260 
Rents and profits, interests subject, § 1333 
Renunciation of rights by beneficiary, § 1332 
Residuary interest, interest subject, § 1333 
Retaining bill, § 1337, p. 261 
Rights of beneficiary, exercise of, § 1330 
Rights of creditors, § 1329 
Sale proceeds, interest subject, § 1333 
Status of testamentary charges, § 1334 
Testamentary provisions barring creditors, § 1331 
Time rights enforceable, § 1337, p. 259 
Trust estate, interests subject, § 1333 
Trust expenditures, allocation, § 1030(4), p. 595 
Trust income, seizure, § 1031, p. 616, n. 71 
Venue, § 1337, p. 258 
Waiver of rights by beneficiary, § 1332 
Debts of estate, transferees, rights and liabilities, 
§ 1121, p. 863 

Debts of property, residuum of estate, § 1320 
Debts of testator, §§ 1311-1328, pp. 215-253 
Appointive fund, § 1317 
Apportionment of liability, § 1323 
Assumption by devisee, § 1316, p. 220 
Blending of real and personal property, liability, 
§ 1322, p. 236 

Chargeable against estate, § 1312, pp. 216-219 
Charges on property, § 1317 
Charging of realty, § 1322, p. 237 
Conditions precedent to enforcement of claims, 
§ 1328, p. 247 

Conflict of laws, allocation of burden, § 1316, 
p. 224 

Contracts as to land, § 1315 
Contributions by beneficiaries, § 1326 
Covenants as to land, § 1315 


Debts of testator—Continued 

Debts of bequeathed business, § 1325 
Defenses, enforcement of claims, § 1328, p. 247 
Direction to pay debts, § 1312, p. 217 
Dower, devise in lieu of, liability, § 1322, p. 236 
Effect of sales by legatee or devisee, § 1324 
Encumbrances not created by testator, § 1316, 
p. 224 

Enforcement of claims, § 1328, pp. 244-253 
Equitable action to enforce, § 1328, p. 246 
Equities between testator and third persons, 
§ 1327 

Evidence, enforcement of claims, § 1328, p. 251 
Execution against property, § 1328, p. 252 
Exempt property, charge on, § 1317 
Exoneration of personalty, § 1322, p. 236 
Form of remedy to enforce, § 1328, p. 246 
Fractional bequests, primary liability, § 1320 
General direction to pay, § 1322, p. 238 
Implied charge, § 1322, p. 238 
Income liable for payment, § 1318 
Judgment and costs, § 1328, p. 251 
Jurisdiction, enforcement of claims, § 1328, p. 248 
Laches, enforcement of claims, § 1328, p. 248 
Liens, § 1316, pp. 220-227 
Limitation of actions, § 1328, p. 248 
Mortgages, post 

Nature of remedy to enforce, § 1328, p. 246 
Opening, vacating or revoking decree, party, 
§ 505, p. 514 

Order of subjection of property, § 1324 
Parties, enforcement of claims, § 1328, p. 249 
Personal judgment on false plea, § 1328, p. 252 
Personal liability of devisee or legatee, § 1325 
Personal property, liability, § 1322, pp. 235-239 
Pleadings, enforcement of claims, § 1328, p. 250 
Preference among creditors, § 1314 
Preferred to legacies, § 1311 
Property applicable to payment, § 1317 
Property from which payable, § 1316, p. 221 
Real property, liability, § 1322, pp. 235-239 
Rents and profits liable for payment, § 1318 
Sale of property. 

Directions, § 1322, p. 239 
Order of court, § 1328, p. 252 
Specialty debts, § 1313 
Specific gifts, liability, § 1321 
Statutory provisions, § 1316, p. 224 
Time to sue, § 1328, p. 248 

Undisposed of property, primary liability, § 1319 
Venue, enforcement of claims, § 1328, p. 248 
Deceased beneficiaries, survivorship, issue, heirs or 
representatives, § 732 
Deception, 

Consent of spouse to other’s disposition, § 97, 
p. 807 

Execution of wills, 

Compliance with statutes, § 167, p. 968 
Purpose of statutes, § 167, p. 966 
Instrument executed without intent, § 129, p. 906 
Declarations, 

Domicile, evidence, § 418 
Parol declarations, generally, post 
Parties, contracts for disposition of property, 
§ 113(2) 

Proponents and beneficiaries, evidence, § 250 
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Declarations—Continued 

Trust, other instruments distinguished, evidence, 

§ 149 

Declarations against interest, 

Admissibility of evidence, probated will or copy, 

§ 579, p. 692 

Contents of lost or destroyed will, § 405 
Evidence in probate, § 404 
Declarations of law, § 486 
Declarations of testator, 

Admissibility, § 451, p. 401, n. 37 
Evidence, §§ 399-403 
Fraud, evidence* § 247 
Intention, § 1 
Intention to revoke, § 266 
Mental capacity, 

Admissibility of evidence, §§ 52, 54 
Weight and sufficiency of evidence, § 72 
Parol evidence, § 637, pp. 921-927 
Undue influence, 

Evidence, § 247 

Weight and sufficiency of evidence, § 257 
Declaratory words, construction of wills, § 603 
Decorating expenses, trust properties, allocations, 

§ 1030(4), p. 598 

Decorative articles, household goods, § 787, p. 201 
Decrees. Judgments and decrees, generally, post 
Deductions, 

Abatement of legacies, § 1170 
Advancements, form and sufficiency of provisions, 

§ 1183 

Class gift, advancements, § 695(6), p. 56 
Conditions, debts, § 987 
Debt against gift, § 1144, pp. 933-939 
Debts and expenses, § 791 

Legacy to creditor, satisfaction of debt, § 1139, 
p. 929 

Residuary beneficiaries, shares subject, § 705, 
v p. 74 
Deeds and conveyances, 

Ademption of legacies, § 1177, p. 995 
Beneficiaries, termination of trust, § 1047, 

pp. 668-676 
Codicil, § 164 

Conditions, compliance, § 1003, p. 502 
Description of property, reference to, § 763 
During testator’s lifetime, effect as to probate, 

§ 312, p. 124 

Election of rights, assumption of ownership, 

§ 1280 

Holographic wills, § 204 
Incorporation by reference, § 163, p. 953 
Instruments construed together, § 623, n. 46 
Operating as will, § 165 

Other instruments distinguished, § 136; § 137, 
p. 915 

Weight and sufficiency of evidence, § 149 
Powers, manner of exercise, § 1070, p. 728 
Recitals, election of rights, § 1271 
Reference to beneficiary, revocation, § 294, p. 81 
Renunciation of rights, § 1151, p. 952 
Residuary clause, property failing of disposition, 

§ 799, p. 224 

Trust deeds, generally, post 
Vesting present estate* probate, § 313, p. 130 
Deeds of trust, other instruments distinguished, § 143 
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Defacement, 

Cancellation by, 8 280, p. 64 
Presumption of revocation sufficient to carry case 
to jury, § 459, p. 419 

Revocation, completion of act, § 280, p. 62 
Defamation of testator’s memory, revocation of be 
quest, § 104 

Defamatory matter, partial or limited probate § 31J 
Default, 

Issuance of citation, power to relieve party, § 369 

p. 228 

Life tenant’s heirs, remainder to others, § 966 
Life tenant’s issue, remainder to others, § 965 
Orders granted on, decisions reviewable, § 516 
p. 532 

Questions of law and fact, § 464 
Default judgments, § 493, p. 496 

Actions to construe wills, opening or vacating 
§ 1094, p. 789 
Contest case, § 501 
Opening, § 511; § 504, p. 508 
Vacating, § 511 

Defeasance provision, construction of instrument as 
whole, § 620, p. 863 
Defeasibility, vested rights, § 923 
Defeasible estate tail, § 866 
Defeasible fees, §§ 850-856, pp. 273-284 

Alternative contingency, death without issue, 
§ 852, p. 278 
Birth of issue, § 853 
Control of property, 8 1102 
Death leaving issue, time of occurrence, § 853 
Death without issue, ante 
Defined, § 850 

Fee simple absolute, enlargement into, § 856 
Implied limitation over, § 852, p. 278 
Inconsistent limitations, § 855 
Limitation over on death without issue, 8 852, 
pp. 276-280 

Limitation over to survivor, § 856 
Marriage of devisee, § 854 

Other contingencies combined with death with¬ 
out issue, § 852, p. 278 
Possession of property, § 1102 
Power of disposition, effect, § 856 
Provisions for defeasance, § 851 
Repugnant provisions, § 855 
Rule in Wild’s case, § 881 

Statutes converting estates tail into estates in 
fee, § 852, p. 277 
Survivorship of issue, § 853 
Necessity, § 856 

Time, limitation over on death without issue 
defeated, § 856 

Defeasible interest, preferable to contingent interests, 
§ 932 

Defeasible interest in personalty, § 857 
Inconsistent limitation, 8 857 
Legatee’s right to use, § 857 
Defect of parties, grounds of appeal, presentation and 
reservation, § 518, p. 540 
Defective publication, § 187, p. 1015 
Defendant, 

Contest of wills, § 367 
Probated will, § 331 
Natural objects of bounty, 8 82, n. 99 
Probate proceedings, § 324 
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Defendants in issue, position of parties as, discretion 
of court, § 438 
Defenses, 

Actions by, against or between devisees and lega¬ 
tees, parties, § 1123, p. 871 
Actions to construe wills, § 1086 
Contest of wills, 

Absence of parties, estoppel, § 365 
Acceptance of benefit, § 330, p. 185 
Estoppel alleged in answer, § 378 
Probated will, § 327 

Contracts for disposition of property, § 123, p. 887 
Debts of beneficiaries, § 1337, p. 260 
Debts of testator, enforcement of claims, § 1328, 
p. 247 

Election of rights, revocation, § 1255 
Legacies, enforcement of charge, § 1308, p. 210, 
n. 70 

Minor beneficiaries, argument of counsel, § 453 
New defenses on appeal, § 551 
Probate of will, pleading, § 373, p. 241 
Deferred legacy, defined, § 1125, p. 884 
Deferred payment, interest on legacies, § 1348, p. 272 
Deficiency, 

Abatement of legacies, resulting from devastavit, 
§ 1157 
Legacies, 

Annuities, § 1134, p. 911 
Enforcement of charge, § 1308, p. 213 
Shares, § 699 

Trust instrument, supplying, § 1023, p. 562 
Trust property, reconstitution of corpus, § 1029, 
p. 577 

Deficiency judgment, debts of testator, defenses, 
§ 1328, p. 247 

Definite description of property, § 747 
Definite failure of issue, death without issue, § 724, 
p. 109 

Definitions, § 1 

Abatement of legacies, § 1153 
Account, § 784 

Acknowledge, § 188, p. 1017, n. 59 
Action, meaning, dismissal of actions, § 429, 
p. 359, n. 22 

Active necessity, invasion of trust principal, 
§ 1033, n. 35 
Active trusts, § 1006 
Ademption of legacies, § 1172 
Advancements, §§ 1182,1185 
Advances, trust corpus and income, § 1031, p. 616, 
n. 71 

After-acquired property, § 756, p. 158 

Aggrieved heirs, § 109, p. 841, n. 47 

Aggrieved persons, right of appeal, § 517, p. 535 

Alteration, § 166 

Animus testandi, § 129, n. 96 

Annuities, § 902 

Any funds, trust property, § 1029, p. 575, n. 13 

Attestation, § 182 

Attestation clause, § 196 

Beneficial interest, § 805 

Bequest, § 1125, p. 875 

Bodily heirs, § 679, n. 27 

Book rights and royalties, trust property, § 1029, 
p. 575, n. 13 

Calendar year, invasion of trust principal, § 1031, 
p. 617, m 72 


Definitions—Continued 

Capital, legacies of income, § 1132 
Capital and income, trusts, § 1030(1), p. 579 
Capital gains, trust receipts, § 1030(2), p. 583, 
n. 9 

Cash, § 779, p. 188 

Casualty, invasion of trust principal, § 1033, n. 35 
Causa mortis gift, distinguished and compared 
with legacy, § 1125, p. 875 
Charge and direct, trusts, § 1011, p. 538, m 27 
Charitable corporation, § 109, p. 837 
Child, § 651, p. 947 
Children, § 652 

Fee simple absolute, § 811 
Class gift, § 692 
Codicil, § 275, p. 52 
Conditional gift, § 974 
Conditional legacy, § 974 
Conditions, § 974 

Conditions precedent, $ 995, p. 486 

Conditions subsequent, § 995, p. 486 

Conjoint wills, § 1864, p. 282 

Connections, beneficiaries, § 691 

Construction of will, g 586, p. 710, n. 86 

Contemplated, precatory words, § 602, n. 33 

Contest of will, § 327, n. 73; § 329, p. 181, n. 31; 

§ 1003, p. 509, n. 85 
Contingent estate or interest, § 921 
Contingent legacy, § 921 
Contingent remainders, § 946, p. 418 
Contingent wills, § 152 
Corporation, § 107, n. 70 
Costs, statutory meaning, § 566 
Counter wills, § 1364, p. 282 
Cousins, § 659 
Creditors, legacies to, § 1138 

Death without issue, defeasible interest in per¬ 
sonalty, § 857 
Defeasible fees, § 850 
Defeasible interest in personalty, § 857 
Deferred legacy, § 1125, p. 884 
Demonstrative legacy, § 1125, p. 882 
Descendant, § 110, p. 851, n. 26 
Desire, precatory and mandatory words, § 602, 
n. 34 

Devise, § 1125, p. 877 
Devisees, §§ 691, 1097 

Die without issue, gift over, § 724, p. 108 
Direct descendant, § 660, p. 965, n. 95 
Disinherits, Indians, § 181 
Dispositive words, § 637, p. 922, n. 96 
Distributees, § 691 
Dollars, § 779, p. 189 
Double wills, § 1364, p. 282 
Dying without issue, § 943, p. 412 
Educate, trust provisions, § 1024, n. 34 
Election of rights, § 1237 

Emergency, invasion of trust principal, § 1033, 
n. 35 

End of will, place of signing, § 195 
Equally to be divided, § 708, n. 59 
Estate, §§ 684, 759 

Probate proceedings and statutes, g 352, p. 
202, n. 21 
Estates tail, § 861 
Executory devises, § 916 
Family, § 644, n. 39; g C62 
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Definitions—Continued 

Farming implements, § 787, p. 206 
Fee simple, § 810 
Fiduciary bequest, § 1125, p. 884 
Fishing place, § 805, n. 83 
Forced heir, § 98, p. 809, n. 53 
Foreign money, § 779, p. 189 
Foreign will, § 340 

Freed and discharged of any trust, power of 
appointment, § 1068, p. 722, n. 82 
Fundamental error, § 527, p. 571, n. 3 
Furniture, § 787, p. 201 

General legacies, § 1129, p. 890; § 1125, p. 881 

General legatee, § 1097 

Give, § 1125, p. 884 

Grandchildren, § 663 

Habendum, § 802 

Heirlooms, § 787, p. 205 

Heirs of body, § 679 

Holographic wills, § 200 

Honorary trusts, § 1005 

Household goods, § 787, p. 201 

Husband, § 665 

Income, § 903, n. 68; § 1132 

Allowance to meet expenses, § 567, p. 662 
Legacies of income, § 1132 
Inhabitant, domicile of testator, § 352, p. 200, n. 4 
Insane delusions, § 18, p. 709 

Instructions to jury, § 469, n. 17 
Insurance, § 783 

Inter vivos gift compared and distinguished from 
legacy, § 1125, p. 875 
Interest, § 785 

Interpretation of will, § 586, p. 710, n. 86 
Invalid, § 109, p. 834, n. 39 
Investments, § 761, p. 168, n. 46; § 781 
Issue, § 666, p. 976 

Death without issue, § 724, p. 108 
Fee simple absolute, § 811 
Joint wills, § 1364, pp. 282-292 
Kin and kindred, § 691 
Lapse of legacies or devises, § 1197 
Latent ambiguity, § 636, p. 919 

Construction of will, § 586, p. 715, n. 6 
Lawful issue, § 637, p. 924, n. 7 
Leave, § 1125, p. 884 
Legacies, § 1125, p. 874 
Legal representatives, § 684 
Legal share, § 697, p. 65, n. 96 
Legatees, §§ 691, 1097 
Living, § 729 

Words of survivorship, § 733, p. 127 
Living survivors, contingent remainders, § 970, 
p. 454, n. 66 

Material defendant, contest of wills, § 355, n. 6 
Mental capacity, § 15, p. 690 
Mixed property, leasehold estate, § 1031, pp. 615- 
619 

Modal legacy, § 1125, p. 885 

Monetary bequest, § 1125, p. 884 

Money, § 779, p. 186 

Mortgages, § 781 

Movables, § 787, p. 205 

Mutual wills, § 1364, pp. 282-292 

My children, § 654, n. 15 

My people, beneficiaries, § 691 

Natural heirs, executory devises, § 917 


Definitions—Continued 
Nearest relation, § 670 
Net income, § 785 
Note, § 782 

Nuncupative wills, § 210 
Objects of art, § 787, p. 205 
Part of residuary estate, § 705, p. 75 
Passive trusts, § 1006 
Patent ambiguity, § 636, p. 920 
Pecuniary legacy, § 1125, p. 884 
Place of abode, domicile of testator, § 352, p. 201 
n. 8 

Plaintiff, dismissal of action by plaintiff, § 429 
p. 360 

Plantation utensils, § 787, p. 206 
Poor relations, § 670 
Principal sum, trusts, § 1051, p. 681 
Pro rata, § 697, p. 65, n. 96 
Probate, § 307 

Proceeds of property, § 779, p. 190 
Proceeds, trusts, § 1030(1), p. 578, n. 61 
Profits, §§ 770, 785 
Profits and income, § 770 
Property, § 761, p. 168, n. 46 
Provisions, § 787, p. 205 
Proviso, § 620, p. 865 
Publication of will, § 187, p. 1010 
Questions of fact, appeals, § 531, p. 593; § 556, 
p. 632 

Reciprocal wills, § 1864, p. 288 
Recommend, trusts, § 1011, p. 540 
Relations, § 670 

Remainders vested subsequent to be divested, 
§ 946, p. 418, n. 78 
Remaining, § 729 
Rents and profits, § 770 
Renunciation, § 1151, p. 948, n. 25 
Republication, revival and republication, § 298 
Request, precatory words, § 602, p. 802, n. 17; 

§ 602, p. 804, n. 34 
Residuary clause, § 796 
Residuary devisee, § 1097 
Residuary fund, § 800, n. 20 
Residuary legacy, § 1125, p. 886 
Residuary legatee, § 1097 

Residue of net estate, trust property, § 1029, p. 
576, n. 28 

Residue of testator’s estate, § 705, p. 75 
Residue or share in residue, § 1125, p. 875 
Rest and residue, § 800 
Restrictions, § 974 
Revert, § 858, n. 64 
Revival and republication, § 298 
Republish, § 301, p. 94, n. 90 
Revocation, § 262 
Revocation implied by law, § 287 
Right of representation, § 695(1), n. 63 
Rule in Shelley’s case, § 870 
Rule in Wild’s case, § 881 
Securities, § 781 

Trust property, § 1029, p. 578 
Share and share alike, § 698, n. 8 
Sole legatee, § 1097 
Sons and daughters, § 691 
Specific devise or gift, § 1125, p. 881 
Specific legacy, § 1125, pp. 878, 879 
Specific legatee, $ 1097 
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Definitions—Continued 

Spendthrift trusts, § 1007, p. 518 
Standard of living, invasion of trust corpus, § 
1034, p. 626, n. 42 
Stock, § 780 
Subscription, § 182 
Substitution, § 737 

Substitutionary legacy, § 1125, p. 884 
Support, trust provisions, § 1024, n. 34 
Survivor, § 729 

Testamentary capacity, § 15, p. 690 
Then living, class gift, § 695(6), p. 59, n. 35 
Then surviving, termination of prior estate, § 
733, p. 128, n. 42 
True estate, § 76, n. 13 

Trust fund distinguished from legacy, § 1125, 
p. 875 

Undue influence, § 221 

Instructions to jury, § 473, n. 21 
Unexpended income, trusts, § 1038, p. 648, n. 6 
Universal legacy, § 1125, p. 886 
Universal legatee, § 1097 
Unjust or unnatural will, § 62 
Unnatural will, § 255 
Use and benefit, § 770 
Vested estate or interest, § 921 
Vested remainders, § 946, p. 418 
Wasting assets, oil royalty interest, § 1030(6), 
n. 48 

Wearing apparel, § 787, p. 204 
Widow, beneficiary, § 691 
Wife, § 665 

Will and bequeath, § 761, p. 168, n. 46 
Wish, precatory and mandatory words, § 602, 
n. 34 

Degree of relationship, persons to testator, allowance 
to meet expenses, § 567, p. 662 
Delay, 

Appeals, § 521, p. 551 
Offering for probate, § 311, p. 113 
Performance, conditions, excuses, § 1000 
Probating will, estoppel, § 315 
Recording of will, § 585 
Delegation of power, 

' Revocation, power to revoke, § 265 
Trustee, § 1037, p. 644 

Delivered purpose, presumptions, § 633, p. 901 
Delivery, 

Appeal bonds, § 523, p. 558 

Contingent interest, postponement, § 931, p. 384 
Custodian, jury question, § 432, p. 373 
Deeds, other instruments distinguished, § 137, 
p. 915, n. 13 

Other instruments distinguished, 

Bills and notes, § 141 
Bids of sale, § 146 

Possession, transfers by devisees and legatees, § 
1119, p. 855 

Revoked will to beneficiary, revival, § 299, p. 90 
Specific legacy satisfied by, § 1125, p. 880 
Vested interest, postponement, § 922; § 931, p. 
384 

Will, necessity, § 199 

Delusional trend, mental capacity, § 18, p. 709, n. 71 
Delusions. Insane delusions, generally, post 
Demand, 

Absolute interest in personalty payable on, § 837 


Demand—Continued 
Appeals, § 522 
Jury trial, 

Amendment to objections to probate, § 373, 
p. 249 

Contest of will, § 431, p. 364 
Payment, interest on legacies, § 1360 
Preliminary examination of witnesses, § 443, p. 
389 

Return of will from custodian for safekeeping, 
§ 305, p. 103, m 11 

Dementia paralytica, capacity of testator, questions 
of law and fact, § 462, p. 430 
Demonstrative legacies, § 1124 

Abatement of legacies, preference, § 1167 
Annuities, § 902, n. 44 

Charge on realty, standing, § 1303, p. 181, n. 97 
Effect of residuary clause on charge, § 1303, p, 
188 

General legacy distinguished, § 1125, p. 884 
Order of abatement, § 1162 
Presumptions, § 1128 

Revocation by change in form of fund, § 294, 
p. 85 

Specific legacy distinguished, § 1125, p. 884 
Demonstrative words, class gift, § 693, p. 29, n. 70 
Demurrer, 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 870 

Actions to construe wills, § 1090, p. 773 
Appeal from judgments sustaining, § 530, p. 586 
Appeals, harmless error in overruling, § 542, p. 
607 

Assignment of errors, § 527, p. 572 
Contest of wills, § 379 

Contract for disposition of property, pleadings, 
§ 125, p. 893 

Legal capacity to contest will, § 373, p. 242, n. 79 
Opposition to probate, § 374 
Order sustaining, decisions reviewable, § 516, p. 
532 

Petition to probate, § 373, p. 244 
Demurrer to evidence, § 465 
Waiver, § 489 

Denial of probate, service of citation in action to 
contest, § 369, p. 228 

Denominational school, charitable gift, § 109, p. S38 
Department of trust beneficiaries from realty, termi¬ 
nation, § 1047, p. 672 

Dependent relative revocation, § 267, pp. 34r-39 
Declarations of law, § 486, n. 32 
Revival of will, § 301, p. 95 
Dependent shares, class gift, § 692 
Depletion of estate, revocation, § 295 
Deposit, 

After execution and before probate, liability of 
custodian, § 305 
Holographic wills, § 206 
Depositions, 

Appeals, scope of review, § 556, p. 632 
Harmless error, § 542, p. 606 
Mental capacity, admissibility of evidence, § 52 
Objections to admission, § 451, p. 406 
Parties before trial, probate or contest of wills, 
§ 444, p. 390 

Proof of will, § 311, p. 113 
Trial de novo, evidence, § 534 
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Depositions—Continued 

Weight and credibility of evidence, § 531, p. 591, 
n. 32 

Deposits. Bank deposits, generally, ante 
Depreciation, 

Property value, diminution of capital, § 1132 
Trust capital assets, allocation, § 1030(4), p. 602 
Trust property, reconstitution of corpus, § 1029, 
p. 577 

Depreciation reserve, trust unproductive properties, 
§ 1030(5), p. 610, n. 26 

Derivative interest holder, election of rights, § 1242 
Descend, rule in Shelley’s case, effect of word, § 879, 
p. 308 

Descendants, 

See, also, 

Heirs, generally, post 
Next of kin, generally, post 
Relatives, generally, post 
Absolute interest in personalty, words creating, 
§ 834 

Beneficiaries, designation, § 651, p. 949; §§ 660, 
pp. 963-967 

Family as including, § 662 
Issue as including, § 666, p. 979 
Issue as intended to refer, § 666, p. 983 
Lapse of legacies or devises, persons entitled to 
take, § 1220 

Life estate, effect of remainder, § 892, p. 329 
Lineal descendants, generally, post 
Of illegitimates, exclusion, § 99 
Parol evidence, inclusion, § 639, p. 931 
Per stirpes distribution, § 711, pp. 85-91 
Rule in Shelley’s case, § 879, p. 310 
Descent, 

Contingent remainders, heirs or persons entitled 
to take by, § 972 

Vested remainders, heirs or persons entitled to 
take by, § 972 
Description, 

Beneficiaries, designation, § 647 
Legacies, § 1129, pp. 890-905 
Mistakes, construction of wills, elimination or 
correction, § 610 

Relationship, per stirpes distribution, § 715, n. 86 
Specific legacy, § 1125, p. 880 
Subscribing witnesses, signing by, § 192 
Description by reference, transfer by legatee or 
devisee, § 1120, p. 860 

Description of class dependent on contingency, § 98, 
p. 814 

Description of property, §§ 747-801, pp. 141-229 
Acquisition, source or manner, § 752 
Acquisition by executor, § 756, p. 156 
After acquired property, § 756, pp. 155-159 
All I have, § 759, p. 164 
Anything, § 759, p. 164 

Applicable to realty or personalty, § 759, pp. 159- 
167 

Appurtenances, § 762 

Area, § 763 

Balance, § 759, p. 165 

Belongings, § 759, p. 165 

Business, § 759, p. 165 

Certainty, § 747 

Charge distinguished, § 760 

Children, community interest, § 754 


Description of property—Continued 
Choses in action, § 759, p. 164 
Common name, § 763 
Community interest of children, $ 754 
Community property, § 754 
Conflicting description, § 749 
Crops, § 772 

Deed, reference to, § 763 

Definite portion of larger quantity, $ 747 

Distributive share, § 759, p. 167 

Effects, § 759, p. 160 

Entire estate, § 759, pp. 159-167 

Enumeration, § 748 

Erroneous description, § 750 

Estates, § 759, p. 160 

Et cetera, § 748 

Everything, § 759, p. 165 

Exception from general devise or bequest, § 76i 

Failure to mention property given, § 747 

Farm, § 761, p. 170 

Fund, § 759, p. 165 

General descriptions, § 748 

Ground rents, interest passing, § 773 

Hereditaments, § 761, p. 169; § 770 

Home, § 759, p. 165 

Homestead, § 761, p. 170 

House, § 761, p. 170 

Ignorance of ownership, § 759, p. 164 

Improvement, § 763 

Inclosure, § 763 

Increase of property, § 752 

Interest, § 759, p. 166 

Interest of testator, § 751 

Interest passing, § 773 

Investment, § 759, p. 166 

Jurisdiction, property outside, § 754 

Latent ambiguity, parol evidence, § 640, p. 935 

Lease interest, § 774 

Line interest, § 775 

Location, §§ 764, 789 

Manner of acquisition, § 752 

Marriage, acquisition by, § 753 

Mineral interest, interest passing, § 773 

Mixed property, § 761, p. 171 

Monetary estate, § 759, p. 162 

Money, § 759, p. 162 

Money derived from sale, § 756, p. 156 

Mortgages, interest passing, § 776 

Occupancy, § 765 

Partnership property, entire estate, § 759, p. 160 

Period referred to, § 755 

Personal effects, § 759, p. 160 

Personal property, § 759, p. 164 

Personal things, § 759, p. 166 

Possessed at death, § 759, p. 164 

Possession, § 765 

Possessions, § 759, p. 166 

Premises, § 759, p. 166 

Principal, § 759, p. 166 

Proceeds of property, § 759, p. 167 

Property outside jurisdiction, § 754 

Purchased for beneficiary, § 757 

Reference to deed, § 763 

Repugnant description, § 749 

Sale, interest passing under, § 777 

Selection by devisee or others, §766 

Share, § 759, p. 167 
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Description of property—Continued 
Source of property, § 752 
Species of property, two or more, § 747 
Specific descriptions, § 748 
Specified value, § 758 
Statutory definition, § 759, p. 164 
Tenements, § 761, p. 169 
Trust, interest passing, § 776 
Two or more species of property, § 747 
Universal legacy, § 759, p. 160 
Unsettled estate, interest, § 752 
Use and occupation, § 768 
Worldly goods, § 759, p. 167 
Desertion of spouse, election of rights, § 1266, p. 83 
Admissibility of evidence, § 1283, p. 119 
Burden of proof, § 1283, p. 118 
Forfeiture, § 1267, p. 95 

Designated persons, rule in Shelley’s case, effect, 
§ 879, p. 305 
Designation, 

Beneficiaries, 

Implied trusts, illegality or ineffectiveness, 
§ 1017 

Trusts, certainty, § 1012, p. 542 
By name, class gift, § 693, p. 23 
Particular legacies, § 1129, pp. 890-905 
Parties, probate proceedings, § 308, p. 106 
Desire of testator, 

Precatory words, § 602, p. 802 
Revoke, manner and sufficiency, § 269 
Trusts, precatory words, § 1011, p. 537 
Desperate remedy, construction of wills, 

Molding or change of language, § 606, n. 53 
Rejection of words, § 610 

Destitute children, apprenticeship, adopted child, 
§ 651, p. 950 

Destroyed wills. Lost or destroyed wills, generally, 
post 

Destructibility, executory devises, § 916 
Destruction of will, 

Alterations, § 166 

Appeals, questions of fact, § 531, p. 593 
Burden of proving intent to revoke, § 385, p. 281 
Contest of will, probated will, § 329, p. 177 
Grounds, § 328, p. 173 
Delegation of power to revoke by, § 265 
Dependent relative revocation, § 267, p. 35 
Opposition to probate, § 323, p. 156, n. 85 
Partial revocation by, § 269 
Presumptions, instructions to jury, § 478, n. 6 
Prior wills, admissibility of evidence, probated 
will, § 579, p. 692 

Questions of law and fact, § 459, p. 418 
Revocation, §§ 276-281, pp. 58-65 
Act of, § 280, pp. 61-65 
By whom act committed, § 278 
Mental capacity, § 280, p. 64 
One of two or more duplicates or identical 
wills, § 281 

Partial revocation, § 279 
Presumed, § 385, p. 281 
Statutory provisions, § 277 
Settlement agreements, construction and opera¬ 
tion, S 325, p. 166 
Subsequent will as, 

Revival of prior will, § 301, pp. 93, 94 
Revoking prior will, § 274, p. 51 


Detached incident, mental capacity, evidence, § 72 
Detectives, services, cost of litigation, allowance, § 562 
Deterioration of faculties, mental capacity, § 15, p. 701, 
n. 75 

Determinable fees, § 858 

Conditions, alienation of property, § 980 
Defeasible fees, generally, ante 
Disposition, § 85 

Implied, unlimited power of disposition, § 1062, 
p. 701 

Life estates, power of disposition, § 897, p. 340 
Remainders, preceding estate, § 910 
Trustees, estate or interest, §1026 
Trusts, estate or interest of beneficiaries, § 1028, 
p. 571 

Unlimited power of disposition, § 1062, p. 701 
Detriment to promisee, contracts for disposition of 
property, § 113(1) 

Deviation from normal conduct, § 22 
Devisability, conditional fee simple, § 860 
Devisavit vel non, 

Contest of will, generally, ante 
Framing of issues for jury trial, § 430 
Issue, withdrawal, effect, § 431, p. 366 
Issue out of chancery distinguished, § 430, p. 364 
Questions for determination, § 317, p. 135 
Setting aside probate, absence of demand for is¬ 
sues, § 431, p. 367 

Two issues, disposition same trial, § 425 
Devisees. Legatees and devisees, generally, post 
Devises. Legacies and devises, generally, post 
Devolution of property, 

Charitable gift, 

Invalid, § 109, p. 842 
Restrictions as to amount, § 110, p. 861 
Default in exercise of power, § 1072, pp. 738-740 
Failure of testementary disposition, §§ 1223-1236, 
pp. 1068-1093 

Trusts, forfeited interest, § 1038, p. 650, n. 20 
Diabetes, 

Capacity of testator, questions of law and fact, 
§ 462, p. 428, n. 7 

Mental and physical capacity, § 29, p. 730 
Mental capacity, weight and sufficiency of evi¬ 
dence, § 67 
Diamond rings, 

Description of property, § 748, n. 37 
Specific legacy, § 1129, p. 901, n. 5 
Diary entries, 

Holographic wills, § 204 

Mental capacity, admissibility of evidence, § 52 
Dictated will, 

Knowledge of contents, § 130 
Mental capacity, weight and sufficiency of evi¬ 
dence, § 69 

Dictionary definitions, 

Construction of wills, meaning of words, § 599, 
p. 795 

Heirs, § 671, n. 97 

Diet restrictions, mental capacity, evidence of viola¬ 
tion, § 58, p. 763 
Different bequests, 

Different instruments, § 795 
Same instrument, § 795 

Different parts of will, words of survivorship, § 733, 
p. 126 
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Different testamentary provisions, class gift, con¬ 
struction together, § 695(6), p. 62 
Diligence, subpoena of witnesses, § 446 
Diminishing fund, survivorship in accrued shares, 

§ 734 

Dipsomania, mental capacity, § 25 
Direct bequest, unincorporated associations, capacity 
to take, § 105 

Direct descendants, class gift, limitation of bounty, 

§ 693, p. 31 

Directed verdict, § 467, pp. 454-460 
Appeals, § 531, p. 592 

Disposition of cause, § 557, p. 643 
Scope of review, § 556, pp. 628, 633 
Contracts for disposition of property, 

Actions for breach, § 125, p. 894 
Actions for goods or services, § 123, p. 890 
Decisions reviewable, § 516, p. 532 
Errors in overruling motion, waiver, § 489 
Record on appeal, evidence, § 528, p. 574 
Direction of testator, 

Abatement of legacies, effect, § 1156 
Debt deduction, § 1144, p. 936 
Implied trusts, 

Benefit of others, § 1019 
Executor or guardian, § 1018 
Previously given, trusts, § 1013 
Regulating mode of enjoyment, absolute interest 
in personalty, § 841 
Release of debt, § 1143 
Sever valid from invalid provisions, § 622 
Signing for testator by another, § 173 
Dirtiness of testator, capacity of testator, questions 
of law and fact, § 462, p. 431 
Disability, 

Contest of wills, persons under, § 359, p. 214 
Party entitled to elect, § 1246 
Disagreeable disposition, mental capacity, § 22 
Disappearance of 'syill, revocation presumed, § 385, 
p. 283 

Disaster, construction of wills, words and phrases, 

§ 613, p. 818 

Discernment powers of subscribing witnesses, mental 
capacity, evidence, § 75 
Discharge, 

Advancements, debts, § 1186 
Advancements or obligation by will, § 1184 
Contracts for disposition of property, § 116 
Impossibility, conditions, § 1000 
Disclaimer, 

Interest, 

Opposition to probate, § 323, p. 153 
Withdrawal of parties, probate or contest of 
will, § 428 

Precedent estate, intestacy, § 1227, p. 1087 
Discomposure of mind, § 15, p. 699, n. 62 
Discontinuance, 

Hearing or trial by party, motion to vacate, § 429, 
p. 361 
Probate, 

Attorney’s fees, reimbursement, § 567, p. 660 
Costs, reimbursement, § 560, p. 649 
Discount purchases, trusts, allocation of receipts, 

§ 1030(2), p. 585 
Discovery, 

Compelling production after death, § 306 
Continuance for hearing of petition on, § 427, n. 10 
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Discovery—Continued 

Preliminary examination of witnesses, § 443 tv 
390, n. 5 

Discovery of will for probate, § 311, p. 113 
Discrepancy between will and prior will or declared 
intention, § 243 
Discretion, 

Contest of will, enforcement of forfeiture, § 1003 
p. 508, n. 80 

Disposition of property, § 132, n. 57 
Executor, 

Advancements, exercise of discretion, § 1191 
p. 1031 

Annuities, capital sum, election of right to 
take, § 1134, p. 915 
Distribution of bequest, § 644, n. 39 
Implied trusts, § 1018 
Payment of legacies, time, § 1340 
Shares, right of selection, § 704 
Fee simple absolute, precatory words, § 831, n. 1 
Guardian, election of rights for insane widow, 

§ 1247, p. 25, n. 15 
Jury, special verdicts, § 481 
Provision for division, per capita division, § 710 
Selection by legatee, § 790 
Umpire construing will, § 626 
Discretion of court, § 493, p. 497, n. 86 
Actions to construe wills, 

Amendment of pleadings, § 1090, p. 776 
Amount of attorneys fees, § 1096, p. 815 
Attorneys fees, § 1096, p. 805 
Costs, § 1096, p. 799 
Reopening case, § 1092 

Admissibility of evidence, contest of will, § 451, 
p. 398 

Admission of will to probate, § 317, p. 136 
Adverse parties, preliminary examination of, 
§ 444, p. 390 

Annuities, capital sum, right to take, § 1134, p. 915 
Appeals, § 543; § 556, p. 642 
Awarding costs, § 559 
Bill of particulars, § 373, p. 245 
Amendments, § 373, p. 248 
Change of venue, § 355 

Commission to take testimony in foreign jurisdic¬ 
tion, § 445, p. 393 
Conduct of hearing or trial, § 442 
Construction of wills, conservation of estate, 
§ 590, p. 750 

Contest of will, amendment of pleading, § 381 
Continuances, 

Beyond time fixed for hearing or trial, § 544 
Probate or contest of will, § 427 
Cross-examination, lost or destroyed will, § 451, 
p. 401 

Declarations of testator as evidence, § 401, p. 305, 
n. 87 

Delayed or belated appeals, § 521, p. 552 
Direction of verdict, § 467, p. 454 
Dismissal or nonsuit, § 466 

Voluntary nonsuit, probate, 8 429, p. 359 
Domicile of testator as jury issue, § 431, p. 367 
Election of rights, 

Contributions, § 1290, p. 159 
Relief from default, § 1250 
Interest on legacies, time of payment, 8 1348, 
p. 272 
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Discretion of court—Continued 

Intervention by person not necessary party, § 363, 
n. 69 

Jury issues, number and form, § 434, p. 3TS 
Jury trial, 

Contest of will, § 431, p. 364 
Parties, withdrawal and intervention, § 438 
Laches, § 360 

Mental capacity, admissibility of evidence, § 40 
New trial, § 490, n. 66 

Objections to probate, withdrawal by personal 
representatives, § 321, n. 59 
Opening and closing will contest, § 450 
Opening decree of probate, § 503, p. 505 
Order of proof, § 451, p. 402 

Petition for probate and contest, order of pro¬ 
cedure, § 422 

Production of books and papers, contest of will, 
§ 448 

Record on appeal, amendments, § 528, p. 576 
Reinstatement of appeals, § 529, p. 582 
Reopening case, § 451, p. 403 

Reversal of order vacating discretionary decision, 
§ 545, p. 613 

Setting aside verdict, § 483 
Setting case for hearing, probate of will, § 426 
Settlement agreements, approval, § 325, p. 165 
Situs of assets, jurisdictional facts, § 352, p. 203 
Solemn form probate, § 318 
Status of contestants, preliminary issue, § 433, 
p. 375, n. 84 

Substitution for discretion of trustee, § 1037, 
p. 643 

Trust unproductive property, allocation of charg¬ 
es, § 1030(5), p. 606, n. 2 

Undue influence, admission of indirect evidence, 
§ 245, p. 1109 

Vacating decree of probate, § 503, p. 505 
Discretion of trustee. 

Amount of fund, § 1012, p. 545 
Amount of payments, § 1037, pp. 639-645 
Annuities, legacies of, division of principal, § 1134, 
p. 911 

Application of funds to use of beneficiary, § 1039 
Capital and income, § 1030(1), p. 579 
Contingent interest, § 940 
Debts, deductions, § 1144, p. 938 
Estate or interest of beneficiaries, § 1028, p. 573 
Legacies, time of payment, § 1340, n. 97 
Selection of beneficiaries, § 1012, p. 543; § 1037, 
pp. 639-645 

Spendthrift trust, § 1007, p. 519 
Support and maintenance legacies, amount of 
payments, § 1136, p. 921 
Termination of trust, § 1048 
Valuation of property, § 1029, p. 578 
Discrimination, 

Forced heirs, § 98, p. 810 
Heirs, unjust or unnatural will, § 62, n. 98 
Natural objects of bounty, presumptions, § 617, 
p. 845 

Unequal distribution, § 132, n. 59 
Disease, 

Aged person, § 27, p. 725 

Capacity of testator, questions of law and fact, 
§ 462, p. 427 

Medical services, § 1033, m 34 


Disease—Continued 

Mental capacity, § 29, p. 727 

Guardianship adjudication, § 64 
Weight and sufficiency of evidence, § 67 
Undue influence, admissibility of evidence show¬ 
ing effect on mind, § 246, n. 19 
Dishonesty, mental capacity, evidence, § 72 
Disinheritance, 

Forced heirship doctrine, § 98, p. 809 
Heir at law, probate of will, § 310, n. 9 
Husband and wife, § 97, p. 805 
Partial intestacy, § 1225, p. 1073 
Trusts, precatory words, § 1011, p. 538, n. 26 
Disinherited heirs or distributees, exclusion from will, 
§ 718 

Disjunctive words, 

Construction of wills, § 613, p. 820 
Substitutional gift, § 739 
Dislikes, 

Evidence of mind unsoundness, § 17 
Undue influence, § 233 
Dismissal and nonsuit, § 466 

Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 870 
Actions to construe wills, § 1093 
Pleading, § 1090, p. 770 
Appeals, § 529, pp. 578-582; § 531, p. 593 
Abandonment of action, § 551 
Death of party, § 519, p. 547 
Erroneous dismissal by intermediate court, 
§ 545, p. 613 

Insufficient sureties on appeal bond, § 523, 
p. 561 

Scope of review, § 556, pp. 62S, 633 
Bill of exceptions, § 528, p. 577 
Contest of will, 

Failure to furnish cost bond, § 564, p. 655 
Reinstatement by court, § 429, p. 360 
Revocation of probate, § 379, p. 262, n. 31 
Contracts for disposition of property, complaints, 
§ 125, p. 894 

Decisions reviewable, § 516, p. 531 
Failure to offer evidence, probate of will, § 428, 
n. 18 

Harmless error, failure to enter, § 542, p. 610 

Hearing or trial, § 429, p. 359 

Incidental rulings subject to review, § 530, p. 585 

New trial, § 490 

Objections, waiver, § 489 

Opposition to probate as precluding second opposi¬ 
tion, § 323, p. 157 
Premature appeals, § 521, p. 551 
Revocation of probate, decisions reviewable, § 548 
Validity of will or probate, § 581 
Voluntary, bearing or trial, § 429, p. 359 
Without prejudice, attorney’s fees, § 566 
Disorder of mind, mental capacity, § 15, p. 697 
Disposal of remains, abatement of legacies, § 1164, 
p. 968 

Disposal under power of disposition, life estates, § 899 
Disposition of ineffectual will, § 310, n. 6 
Disposition of property, § 1 

Absolute interest in personalty, § 839 
After-acquired property, § 78 
Certificates for purchase money, § 82 
Changed in form, § 79 
Community property, § 88 
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Disposition of property—Continued 
Conflict of laws, § 77 

Contingent estates, interests or possibilities, § 85 

Corporate property, § 80 

Dead body of testator, § 90 

Divorce, after, § 87 

Effect after death, § 127(1) 

Entirety, land owned by, § 87 
Equitable interest, § 80 
Equity of redemption, § 80 
Essence of will, § 131 
Estate per autre vie, § 76 
Fee simple absolute, § 817 
Future estates, interest or possibilities, § 85 
Homestead entry, § 82 
Instructions to jury, §§ 470,474 
Instruments admitted to probate, § 312, p. 122 
Insurance policy proceeds, § 86 
Interest to vendor and purchaser under contract 
to convey, § 81 
Joint tenancy, § 76 
Land warrants, interest under, § 82 
Life estate, § 89 
Manner of disposition, § 132 
Mental capacity. 

Declarations and inclinations of testator, § 54 
Weight and sufficiency of evidence, § 62 
Payable or transferable to other at testator’s 
death, § 89 

Possibility of reverter, § 85 
Powers, § 80 

Prevention or modification, § 1111 
Property in which surviving husband or wife has 
interest, § 87 

Property partly paid for, § 78 
Purchase price due on land transferred by deed, 
§81 

Real property, § 78 
Revocation, § 294, pp. 80-85 
Rights of action, § 83 
Rights of entry, § 84 
Separation of spouses, after, § 87 
Surviving spouse, rights, § 88 
Timber culture entry, § 82 
Trusts, § 80 

Unjust dispositions, § 132 
Unnatural dispositions, § 132 
Widow’s interest, § 87 

Disposition to exercise undue influence, evidence, 
§ 256, p. 1134 
Disqualification, 

Judge, jurisdiction of probate proceedings, § 353 
Slayer of testator or of beneficiary, § 104 
Disruption of family, public policy, § 93 
Dissatisfaction with provisions, forfeiture of interest, 
§ 983, n. 41 

Dissipation, mental capacity, evidence, § 72 
Dissolution, 

Lapse of legacies or devises, corporation or asso¬ 
ciation named as beneficiary, § 1207 
Marriage, 

Election of rights, burden of proof, § 1283, 

p. 118 

Prior to death, opposition to probate, § 323, 
p. 154 

Organization, substitutional gift, § 738, n. 18 
Distinct and separate wills, probate, § 313, p. 126 
Distinct proceeding, probate, § 308, p. 109 


Distinctions, executory devises, § 916 
Distinguished from other instruments, § 136 
Distorted mind, mental capacity, § 15, p. 701, n. 73 
Distress of mind, mental capacity, § 15, p. 702 
Distributees, 

Conclusiveness of probate proceedings, § 577 
p. 685, n. 46 
Construction of wills, 

Disinheritance or exclusion, § 616, p. 843 
In favor of, § 616, pp. 840-844 
Contest of wills, defendant, § 367 
Legal representatives as including, § 684 
Relatives as including, § 670 
Substitutional gift, use of words, § 739 
Distribution, 

Advancements, § 1195 

Collateral proceedings, § 578, p. 691 

Contingent remainders, postponement of time, 

§ 953 

Directing under law or statutes, § 131 
Estates, probate courts, jurisdiction incident to, 

§ 1076, p. 744 

Failure of testementary disposition, § 1225, p. 1073 
Postponement of distribution, generally, post 
Trusts, 

Income and capital, manner, § 1039 
Termination of trust, § 1059 
Vested remainders, postponement of time, § 953 
Distributive share, 

Description of property, § 759, p. 167 
Disposition, § 76, n. 20 

Divesting condition, class gift, failure of persons an¬ 
swering description, § 695(8) 

Divesting vested interests, § 943 
Divide and pay, class gift, form of direction, § 695(6), 
p. 59 

Divide and pay over rule, § 934 
Contingent remainders, § 963 
Vested remainders, § 963 
Dividends, 

Accruing dividends, § 785 
Apportionment, § 1108 
Corporate stock, ante 
Description of property, § 759, p. 166 
Income, legacies of income, § 1132 
Income and profits incident to gift, § 1101, p. 824 
Divisible bequest, construction of instrument as whole, 
§ 620, p. 863 
Division, 

Instructions to jury, § 474, n. 49 
Proceeds, specific legacy as changed by direction 
for, § 1129, p. 894, n. 23 
Specific chattel, § 1127 
Tenancy in common, § 906, p. 357 
Trust property, § 1029, p. 578 
Divorce, 

Conditions, § 985, p. 476 

Construction, § 1003, p. 511 
Contracts for disposition of property, changes in 
promisor’s matrimonial status, § 117, p. 880 
Devise as defeated by, § 665 
Disposition of property after, § 87 
Effect on right to legacy, § 97, p. 803 
Occurrences terminating trust, § 1046 
Revocation of will, 

Revival and republication, § 303, p. 97 
Statutory provisions, § 293 
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Divorce—Continued 

Surviving spouse, election of rights, § 1266, p. 83 
Forfeiture, § 1267, p. 95 
Tenants by entirety, § 908, n. 49 
Docketing, petition for appeal, § 525 
Doctor’s professional equipment, household goods or 
furniture, § 787, p. 202 
Documentary evidence, 

Admission on rebuttal, § 451, p. 404 
Preliminary examination of adverse parties, 
§ 444, p. 392 

Preliminary examination of witnesses, § 443, 
p. 390 

Documents and papers, 

Adverse party, preliminary examination, § 444, 
p. 392 

Impounding, preliminary examination of adverse 
witness, § 444, p. 391, n. 12 
Incorporation by reference, § 163, p. 952 
Outside will, inconsistency, § 621, p. 868 
Preliminary examination of witnesses, § 443, 
p. 390 

Testator, mental capacity, admissibility of evi¬ 
dence, § 52 

Transcript of proceedings, § 528, p. 573 
Dollars, defined, § 779, p. 189 
Domestic animals, operative words, § 778 
Domestic circle, family as including, § 662, n. 96 
Domestic servants, beneficiaries, designation, § 661 
Domestic service, conditions, performance, § 1003, 
p. 506 
Domicile, 

Amendment of pleadings, § 373, p. 249 
Appeals, questions of fact, § 531, p. 594 
Beneficiary, 

Class gift, § 693, p. 29 
Conditions, § 990; § 1003, p. 513 
Burden of proof, § 383 
Trial de novo, § 534 
Charity, misdescription, § 687 
Conclusiveness of probate proceedings, § 577, p. 
679 

Conflict of laws, generally, ante 
Construction of wills, conflict of laws, § 587, p. 721 
Declarations of testator, evidence, § 399, p. 303, 
n. 62; §418 

Execution of will, conflict of laws, § 150, p. 936 

Findings by court, § 484, n. 19 

Foreign probate, presumptions, § 580, p. 698 

Jurisdictional facts, § 352, p. 199 

Married woman, sufficiency of evidence, § 418 

Parties, 

Appeals, petitions, § 522 
Petition for probate, contents, § 373, p. 239 
Personalty as included, § 786 
Preliminary issue, § 433, p. 376 
Jury trial, § 431, p. 367 
Questions of law and fact, § 464 
Subscribing witnesses, failure to write place, § 191 
Sufficiency of evidence* § 418 
Dominant intention, inconsistent provisions, § 621, 

p. 868 

Dominating factor, insane delusions, § 18, p. 713 

Donations, forced heirs, § 98, p. 810 

Donees, 

Contest of will, probated will, § 329, p. 179 


Donees—Continued 

Power, election of rights, effect of election on, 
§ 1293 

Power of appointment, notice of proceeding to 
probate, § 370, p. 234 

Double commissions, trusts, distributions of net in¬ 
come, § 1039, n. 50 

Double contingency, class gift, ascertainment of mem¬ 
bers, § 695(3), p. 42 

Double payment, trust beneficiaries, § 1029, p. 576 

Double wills, defined, § 1364, p. 282 

Doubt, 

Fee simple absolute favored, § 813, p. 245 
Pleading in action to construe, § 1090, p. 772 
Trusts, precatory words, § 1011, p. 536 
Doubtful expressions, 

Codicils, effect, § 625, p. 886 
Construction of will as whole, § 620, p. 863 
Revocations by codicil, § 275, p. 53 
Doubtful event, contingent interests, § 921 
Doubtful intention, implied trust, § 1018 
Doubtful meanings, § 157 
Doubtful words, income of property, § 903 
Dower, 

Abatement of legacies. 

Annuities in lieu of dower, § 1168 
Legacy in lieu of, § 1165, p. 973 
Absolute interest in personalty, in lieu of, § 838 
Admeasurement, weight and sufficiency of evi¬ 
dence, § 410, p. 319, n. 81 
Conditions, surrender of dower, § 975, n. 38 
Debts of testator, devise in lieu of as liable, § 1322, 
p. 236 

Devise as gratuity in lieu of, § 1125, p. 878 
Election of rights, 

Determination of gift being in lieu of, § 1261, 
pp. 57-61 

Necessity, § 1257, p. 48 

Superiority of dower right, § 1288, p. 148 

Waiver, § 1287, p. 126 

Fee simple absolute, devise in lieu, § 819 
Interest, 

Deduction of debts and expenses, § 791 
Restriction of gift, § 717, p. 98, n. 9 
Legacy in lieu of, payment, § 1305, p. 198 
lift estate in lieu of, § 891 
Public policy, § 91, n. 70 

Rents apportionable when given in lieu of, § 1108 
Revocation, statutory provisions making wife heir 
of husband, § 291, p. 77 

Value, charitable gift, determination of excess 
amount, § 110, p. 854 
Widow’s share, § 702 
Drafting of will, mistakes, § 223 
Drafts of wills, § 155, n. 36 
Draftsman of will, capacity to take, § 101 
Mental capacity, evidence, § 58 
Drawings, property described by use, § 788 
Driveway, trust expenditures, allocation, § 1030(4), 
p. 598, n. 30 

Dropsy, mental capacity, weight and sufficiency of 
evidence, § 67 
Drugs, use of, 

Addict, mental capacity, § 26, n. 4 
Capacity of testator. 

Instructions to jury, § 471 

Questions of law and fact, { 462, p. 434 
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Drugs, use of—Continued 

Conditions, habitual use, § 1003, p. 506, n. 70 
Mental capacity, § 26 

Admissibility of evidence, § 43 
Weight and sufficiency of evidence, § 61 
Mental unsoundness from use, § 36, n. 94 
Undue influence, admissibility of evidence, § 246 
Drunkenness. Intoxication, generally, post 
Dry trusts. Passive trusts, generally, post 
Dual intent, subscribing witnesses, § 191, n. 95 
Due process, 

Appeals, parties entitled to notice, § 524, p. 563 
Appellate court, remand with directions, § 545, 
p. 613 

Dumbness, mental and physical capacity, § 30 
Duplicate wills, § 161, n. 8 

Burden of proof, § 384, p. 269 

Cancellation or destruction of one or more, § 281 

Presumption of destruction, § 385, p. 287 

Probate, § 313, p. 128 

Revocation, § 274,. p. 46 

By destruction, evidence, § 417, p. 338, n. 4 
Duplicitous pleadings, opposition to probate, § 374 
Duplicity, 

Actions, contest of will, probated will, § 327, n. 94 
Duration, 

Annuities, § 902 

Legacies of, § 1134, p. 912 
Answer to probate of will, § 373, p. 241 
Life estates, § 895 
Powers, § 1071 

Support and maintenance legacies, § 1136, p. 918 
Duration of trust, §§ 1040-1050, pp. 653-679 
Certainty, § 1012, p. 545 
Duress, 

Appeals, 

Instructions to jury, grounds for review, 
§ 551, n. 80 

Questions of fact, § 556, p. 632 
Capacity and mental weakness, evidence, § 15, 
p. 690, n. 94 

Execution of will, pleadings, § 374 
Jury question, § 432, p. 373 

Motion to show cause to review judgment, § 524, 
p. 566 

Questions of law and fact, § 463, p. 434r-449 
Settlement of will contest, § 325, p. 161 
Duties, 

Class gift, condition, § 693, p. 32 
Executor, conditions, enforcement of performance 
or forfeiture, § 1002 
Imposed, implied trusts, § 1017 
Imposed by law, actions to construe wills, § 1083 
Probate, parties entitled to probate, § 315 
Produce and offer for probate, § 311, p. 112-119 
Dwelling, description of property, § 761, p. 170, n. 78 
Dwelling house, life estates, effect of remainder, § 892, 
p. 327, n. 97 

Earlier clause, construction of wills, § 621, p. 868 
Earning money, conditions, compliance, § 1003, p. 501 
Earnings from investment, description of property, 
§ 759, p. 166 
Easements, 

Operative words, § 761, p. 168 
Premises including, § 761, p. 172 
Eastern Star, noncharitable institution, § 109, p. 837, 
. n. 79 


Eccentricity, § 22 

Aged persons, § 27, p. 724 

Capacity of testator, questions of law and fact 
§ 462, pp. 427, 431 h 

Mental capacity, weight and sufficiency of evi¬ 
dence, §§ 66, 68 

Undue influence, mental condition of testator 
§ 233 

Ecclesiastical person, charitable gift, restrictions as 
to amount, § 110, p. 849 

Economic conditions, construction of will, § 586 n 
714, n. 3 

Economic depressions, 

Construction of wills, primary or ordinary mean¬ 
ing of words, § 599, p. 795, n. 59 
Trust unproductive property, allocations, 
§ 1030(5), p. 609 

Education, § 904 
Beneficiary, 

Compliance with conditions, § 1003, p. 506 
Conditions, § 984 

Spendthrift trusts, § 1007, p. 521, n. 45 
Trust provisions, § 1015 
Trusts, nature and purpose, § 1005 
Children, construction of wills, parol evidence, 
§ 636, p. 918, n. 69 
Class gift, § 693, p. 29 
Illegitimate children, § 99, n. 45 
Legacies, payment, § 1305, p. 199 
Vested interest, severance from estate, § 935 

Educational institutions, 

Annuities, legacies of, right to take capital sum, 
§ 1134, p. 915 

Beneficiaries, designation, § 688 
Parol evidence, identification, § 639, p. 932 
Promise to pay specific sum, other instruments 
distinguished, § 140 

Subscribing witnesses, competency, § 185, p. 1004 
Trusts to establish, accumulated income, § 1038, 
p. 648, n. 9 

Effect after death, § 1 

Effects, description of property, § 759, p. 160 

Efficiency in will, amplification by construction, § 586, 
p. 716, n. 9 

Ejectment, 

Against or between devisees and legatees, § 1123, 
p. 869 

Contracts for disposition of property, remedies of 
promisee, § 122 

Mental capacity of testator, burden of proof, 
§ 31, p. 736 

Elastic sense, money, § 779, p. 186 

Election of rights, § 1148, p. 941; §§ 1237-1296, pp. 8- 
171 

Abatement of legacies, § 1290, p. 159 
Acceleration of remainders, § 1291, pp. 160-164 
Trusts, § 1293 

Acceptance for all purposes, § 1285 

Acceptance of benefit, § 1279 

Acceptance of property, § 1282 

Accumulated income, effect of election on, § 1293 

Acquiescence, § 1281 

Acting as executor or trustee, § 1277 

Acts or conduct, § 1272 

Parties to take under will, § 1275 
Taking against will, § 1282 
Admissibility of evidence, § 1283, p. 118 
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Election of rights—Continued 
Adoption of old will, § 1285 
Adverse claim and gift by will, § 1239 
Advice to party to make or not to make, § 1268, 
p. 98 

Against whom election made, § 1248 
Amendment of election, § 1253 
Amount accepted, § 1279 

Amount of liability, compensation to disappointed 
beneficiaries, § 1295, p. 167 
Appeals, 

Guardian as to election required by court, 
§ 1247, p. 30 

Proceedings to set aside election, § 1255 
Application of doctrine, § 1238, pp. 10-16 
Approval of court, § 1247, p. 26 
Assertion of rights under will, § 1278 
Assumption of ownership, § 1280 
Beneficiaries, effect on rights, § 1290, pp. 155-159 
Binding effect on person making, § 1285 
Bona fide purchasers, effect on, § 1285 
Burden of proof, § 12S3, p. 115 
Burden of statutory share on residuary estate, 
§ 1292 

By whom made, § 1245 

Charges and liens, effect of election, § 1285 
Compelling election, § 1252 

Compensation to disappointed beneficiaries, § 1295, 
pp. 167-171 

Conditional election, §§ 1244, 1282 
Conditions, time governing, § 1238, p. 16 
Conduct of parties, § 1272 
Take under will, § 1275 
Taking against will, § 1282 
Conflict of laws, § 1238, p. 14 
Considerations controlling election, § 1247, p. 30 
Contesting probate of will, § 1282 
Contract rights, effect of revocation, § 1254, p. 41 
Contracts for disposition of property, between will 
and contract, § 121 
Contributions, 

Authority of court, § 1290, p. 159 
Determinable on merits, § 1290, p. 159 
Costs or expenses of proceedings to set aside, 
§ 1255 

Creditors, §§ 1243, 1296 

Legacy and debt, § 1140 
Party electing, § 1296 
Surviving spouse, 

Claim as creditor, § 1257, p. 49 
Status, § 1287, p. 128 
Dealing with property, § 1280 
Death, 

Incompetent, § 1246 
Person entitled to elect, § 1246 
Declaration or agreement, § 1271 
Default, relief from, § 1250 
Defenses, revocation of election, § 1255 
Definition, § 1237 
Derivative interest holder, § 1242 
Disability of person entitled to elect, § 1246 
Disappointed beneficiaries, compensation, § 1295, 
pp. 167-171 

Donees of income, effect of election on rights, 
§ 1294 

Donees of power, effect of election on, § 1293 
Dower, ante 

Effect of election, §§ 1285-1296, pp. 122-171 


Election of rights—Continued 

Effect of failure to elect, § 1250 

Effect of revocation, § 1254, p. 41 

Election by court, § 1238, p. 16; § 1247, p. 26 

Enjoyment of property, § 1279 

Equitable relief. 

Against election, § 1255 
Party failing to elect, § 1251 
Estoppel, post 

Evidence, § 1283, pp. 115-121 
Setting aside election, § 1255 
Excuse for failure to elect, § 1250 
Execution of instrument, § 1270, pp. 100-102 
Executor, acting as, § 1277 
Exemptions, post 

Express declaration or agreement, § 1271 
Extension of time, § 1249, p. 34 
Failure to dissent from will, § 1281 
Failure to elect, § 1250 
Relief in equity, § 1251 
Filing, 

Effect of revocation, § 1254, p. 41 
Instrument, § 1270, pp. 100-102 
Fraud, post 

Funds for persons liable, § 1295, p. 167 
General legacies, liability to contribution, § 1295, 
p. 170 

Guardian, § 1246 
Heirs, 

Effect of election on, § 1292 
Rights as and under will, § 1241 
Holder of derivative interest, § 1242 
Holders of residuary estate, effect on, § 1292 
Homestead, post 
Ignorance, post 
Implied election, § 1268, p. 98 
Incompetent, death of, § 1246 
Infants, § 1247 
Instructions to jury, § 1284 
Intention to make election, § 1274 
Irregularities in complying with statutory re- 
quirements, § 1269 

Knowledge of facts and legal rights, § 1274 
Laches, post 

Law governing, § 1238, p. 14 
Mandatory procedure, § 1269 
Mental capacity, post 

Method of making or signifying, §§ 1268-1284, 
pp. 96-121 

Misrepresentations, post 
Mistake, revocation for, § 1254, p. 40 
Money received, return on revocation, § 1254, 
p. 41 

Nature, § 1237 
Necessity, § 1238, pp. 10-16 
Unequivocal acts, § 1273 
Next of kin, rights as and under will, § 241 
Nonresident legatee, § 1297 
Nontestamentary act and gift by will, § 1240 
Notice, § 1268, p. 98 

Obligation of legatees and devisees to contribute, 
§ 1295, p. 169 

Other interests, effect of election, § 1289 
Owner of property disposed of by testator, § 1285 
Parol election, § 1271 

Participation in proceedings under will, § 1276 
Parties to set aside, § 1255 
Personal right, § 1245 
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Election of rights—Continued 

Physical incapacity, § 1247, pp. 24-32. 

Pleadings, 

Election to take against will, § 1282 
Set aside, § 1255 
Presumptions, post 
Probate, time for making, § 1249, p. 33 
Proceedings, 

Compel election, § 1252 
Determine effect, § 1285 
Property or money, § 1103 

Property received, return on revocation, § 1254, 
p. 41 

Questions of law and fact, post 
Ratable contributions, rights of beneficiaries, 
§ 1290, p. 157 

Recording of instrument, § 1270, pp. 100-102 
Effect of revocation, § 1254, p. 41 
Rejection of every provision, § 1285 
Relief of default, § 1250 

Remaindermen, effect of election on, § 1291, 
pp. 160-164 

Renounced gifts as going to residuary estate, 
§ 1292 

Renunciation of inconsistent rights or claims, 
§ 1285 

Residuary estate, effect of election on holders 
and heirs, § 1292 

Residuary legacies, liability of contribution, 
§ 1295, p. 170 

Restoration of incompetent, § 1247, p. 20 
Return of money on revocation, § 1254, p. 41 
Revocation of election, § 1254, pp. 39-42 
Right of election, § 1238, pp. 10-16 
Right to be advised, § 1268, p. 98 
Sale of property required for contribution, § 1295, 
p. 170 

Satisfaction with provision, declaration, § 1275 
Service of notice, § 1270, p. 101 
Specific legacies. 

Liability to contribution, § 1295, p. 170 
Remainders as becoming, § 1291, p. 164 
Statement of principle, § 1237 
Statutory requirement as to manner of making, 
§ 1269 

Surviving spouse, post 

Take under will, estoppel to oppose probate, § 323, 
p. 157 

Third person’s right, effect of revocation, § 1254, 
p. 41 

Time for making, § 1249, pp. 32-34 
Under statutes, § 1250 
Time for revocation, § 1254, p. 41 
Trial, proceedings to set aside, § 1255 
Trust beneficiaries, effect of election on, § 1293 
Trustee, acting as, § 1274 
Under statutes, § 1250 

Under will and as heir or next of kin, § 1241 

Understanding situation, § 1274 

Undue influence, post 

Unequivocal act, necessity, § 1273 

Universal legatee, § 1297 

Use of property, § 1279 

Value of rights involved, § 1247, p. 31 

Waiver of rights, § 1270, p. 102 

Admissibility of evidence, § 1283, p. 119 
Burden of proof, § 1283, p. 118 


Election of rights—Continued 
Waiver of rights—Continued 
Fraud, § 1254, p. 40, n. 82 
Weight and sufficiency of evidence, § 1283, p. 119 
Proceedings to set aside, § 1255 
Undue influence, § 1247, p. 26 
Welfare of others, § 1247, p. 32 
Withdrawal of election, § 1254, p. 39 
Electrical wiring, trust expenditures, allocation. 

§ 1030(4), p. 598, n. 25 ^ 

Emancipation of slaves, invalid provisions, § 151 
Embezzled property, forfeiture of heirs’ share, § 104 
Emblements of lands, § 3, n. 90 
Emergencies, 

Contingent wills, g 152 
Diseases, § 1033, n. 34 

Signing by witnesses prevented, § 184, n. 22 
Trust for support and maintenance, reserves. 

§ 1037, p. 641 

Trust principal, invasion, § 1033, n. 34 
Emotional reasons, signing by mark, g 172 
Employees, 

Beneficiaries, designation, § 661 
Questions of law and fact, § 463, p. 442 
Employees’ annuity and benefit funds, disposition of 
property, § 89 

Employees of executors, subscribing witnesses, com¬ 
petency, § 185, p. 1003 
Employer, undue influence, 

Presumptions, § 239, p. 1093. 

Weight and sufficiency of evidence, § 253 
En ventre sa mere. Posthumous children, generally, 
post 

Encroachment on principal, legacies of annuities, 

§ 1134, p. 910 

Encumbrance of property charged with legacy, effect, 

§ 1306 
End of will, 

Place of testator’s signature, § 177, pp. 980, 985 
Subscribing witnesses, place of signature, § 195 
Endorsement. Indorsement, generally, post 
Endowment funds, trusts, § 1010, p. 531, n. 58 
Enemy aliens, 

Capacity to make, § 6 

Conditions, construction, § 1003, p. 500, n. 17 
Defeasible interest in personalty, § 857, n. 60 
Enforcement, 

Claims, debts of testator, § 1328, pp. 244-253 
Payment of costs, attorney fees and expenses, 
§ 571 

Engagement to marry, undue influence, evidence, § 253 
England, 

Rule in Shelley’s case, origin, § 871 
Statute of wills and statutes modeled after, revo¬ 
cation by marriage, g 291, p. 76 

English, 

Mental capacity, evidence of failure to read or 
write, § 58, p. 763 
Sufficiency of writing, § 156 
Engraved monograms on paper, holographic wills, 
§ 205, p. 1043, n. 94 

Engravings, property described by use, g 788 
Enhancement, 

Capital, trusts, allocation of expenses, g 1030(4), 
p. 593 

Value, incident to gift, § 1101, p. 826 
Enjoyment, vested interests, postponement and con¬ 
tingencies, § 922 
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Enjoyment of property, 

Conditions subsequent, implication, § 995, p. 489 
Election of rights, § 1279 
Entailment, personal property, § 724, p. 11 
Entire estate, 

Description of property, § 759, pp. 159-167 
Later will affecting, revocation, § 274, p. 49 
Personal estate, general legacy, § 1129, p. 902 
Entirety, land owned by, disposition, § 87 
Entreaties, undue influence, § 226 
Entry for breach of condition, disposition of right, 
§ 85 

Entry of judgment, notice, § 498 
Enumerated articles, residuary clause, § 797, n. 21 
Enumeration, description of property, § 748 
Envelope, 

Containing will, notations of revocation, § 273, 
n. 61 

Contents, § 789, n. 67 

Holographic wills, signature of testator, § 205, 
p. 1047 

Incorporation of documents by reference, § 163, 
p. 956, n. 48 
Mystic wills, § 208 

Subscribing witnesses, place of signature, § 195, 
n. 40 

Environment of testator, construction of wills, inten¬ 
tion of testator, § 592, p. 777 
Epilepsy, mental and physical capacity, § 29, p. 730 
Questions of law and fact, § 462, p. 430 
Weight and sufficiency of evidence, § 67 
Equal degrees, relatives, per stirpes or per capita dis¬ 
tribution, § 712 

Equal distribution, trust corpus and income, § 1031, 

p. 616 

Equal shares, § 698 
Class gifts, § 692 

Residuary beneficiaries, § 705, p. 74 
Widow’s share, § 702 
Equality, 

Abatement of legacies, presumption, § 1154 
Benefits, class gift, general scheme of will, § 693, 
p. 31 

Construction of wills, beneficiaries of same cate¬ 
gory, § 617, p. 846 

Debt and legacy, satisfaction of debt, § 1139, p. 926 
Equity, construction of wills, § 589, p. 728 
Forced heirs, § 98, p. 810; § 698 
Sharing, class gift, intention, § 695(6), § 56 
Equalization, 

Advancements, § 1195 

Payments, abatement of legacies, § 1171 

Shares, § 698 

Equitable accounting, mutual rights and liabilities, 
§ 1109, n. 65 

Equitable and legal interests, trusts, separation, 
§ 1008, p. 523 

Equitable and legal titles, merger, § 827, n. 82 
Equitable assignee, parties entitled to probate, § 315, 
n. 63 

Equitable contribution doctrine, widow’s sh are, § 702, 
n. 70 

Equitable conversion, 

Capacity to take, foreign corporations, § 106, p. 
828 

Construction of wills, conflict of laws, § 587, p. 

719, n. 25 
87 C. J.S.—58 


Equitable conversion—Continued 

Contest of will, probated will, issues, § 328, p. 

174, m 37 
Transfers, § 1118 
Trust property, § 1029, p. 577 
Trusts, capital and income, allocation, § 1030(1), 
p. 581 

Equitable estate, 

Inter vivos trust vesting in settlor, § 143 
Remainders, preceding estate, § 910 
Rule in Shelley’s case, § 870 
Equitable fees, conditions subsequent, repugnancy, 
§ 978 

Equitable interest, 

Conditions, alienation of property, § 980 
Description of property, interest passing, § 777 
Legatee, § 1100, p. 823 
Necessity for probate, § 310, n. 9 
Other instruments distinguished, contracts, § 140 
Transferees, rights and liabilities, § 1121, p. 861 
Vested interest, § 926 

Equitable liens, legacy as charge on property, § 1298 
Equitable nature, 

Probate, § 308, p. 105 
Set-off of debt, § 1144, p. 934, n. 72 
Equitable proceedings, 

Appeals, scope of review, § 556, p. 632 
Opposition to probate, § 322, p. 146 
Vacating or revoking decree of probate, § 503, 
p. 506 

Equitable property division, construction of will, § 586, 
p. 712 

Equitable relief, 

Against election of rights, § 1255 
Contracts for disposition of property, remedies of 
promisee, § 122 

Equitable remainder, assignment or sale after testa¬ 
tor’s death, § 1117, n. 31 
Equitable replevin, § 1123, p. 867 
Equitable title, 

Contracts for disposition of property, remedies 
of promisee, § 122 
Trust beneficiaries, § 1028, p. 570 
Equity courts. Chancery courts, generally, ante 
Equity of redemption, disposition, § 80 
Equivalent of ownership, trust, § 817, n. 75 
Equivocal language, trusts, certainty, § 1012, p. 542 
Equivocation, latent ambiguities, § 636, p. 920 
Erasures, § 166 

Attestations, § 197 
Cancellation by, § 280, p. 64 
Class gift, § 693, p. 33 

Evidence admissible on probate proceedings, § 317, 
p. 137 

Evidence of when made, § 416 
Holographic wills, § 299, p. 89 
Mutilated will, revival and republication, § 299, 
p. 90 

Probate prevented by, § 312, p. 124 
Signature of testator, § 170 
Erroneous names, class gift members, § 694, n. 52 
Erroneous property descriptions, § 750 
Erroneous recitals, codicil as revocation of will, § 275, 
p. 53 

Erroneous use of law, insane delusions, § 18, p. 712 
Escheator, party in interest with right of appeal, § 517, 
p. 536, n. 50 
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Escheats, 

Attorney general, opposition to prohate, § 323, 
p. 156 

Claimant, opening, vacating or revoking decree, 
party, § 505, p. 514 

Escrow, subject of during lifetime of testator, § 304 
Essence of will, disposition of property, § 131 
Essential characteristic, per stirpes distribution, 
§ 707, p. 78, n. 28 

Essentials of life, support and maintenance legacies, 
nature and extent, § 1136, p. 919 
Establishment of fund, implied trusts, suggestion, 
§ 1019 

Establishment of trust, 

Administration expenses prior to, allocation, 
§ 1030(4), p. 594 

Income earned prior, allocation, § 1030(3), pp. 
586-591 

Establishment of wills, §§ 307-585, pp. 104-708 
Burden of proof, 

Instructions to jury, § 478 
Probate of will, § 422 

Codicil by legatees, security for costs, § 564, p. 656 

Costs and expenses, generally, ante 

Definitions, § 307 

Direction of verdict, § 467, p. 458 

Instructions to jury, 

Conformity to pleadings and evidence, § 469 
Rules applicable, § 468 
Lost or destroyed wills, post 

Nuncupative wills, instructions to jury, § 475, 
n. 67 

Presumptions, instructions to jury, § 478 
Rejected will, § 326 
Trial or hearing, generally, post 
Estate, 

Construction of wills, words and phrases, § 613, 
p. 819 

Creation, § 133 

Parol evidence, § 642 
Defined, § 684 
Interest on legacies, § 1362 
Estate for years, § 76, n. 3; § 901 
Remainders, preceding estate, § 910 
Estate in trust, valid and invalid provisions, § 622 
Estate of ancestor, rule in Shelley’s case, § 876 
Estate pendente lite, cost of administration, disallow¬ 
ance, § 562 

Estate per autre vie, disposition, § 76 
Estate tail, 

Contingent remainders, remainder limited on, 
§968 

Executory devises in derogation, § 916 
Remainders, preceding estate, § 910 
Vested remainders, remainder limited on, § 968 
Estate tax, 

Charitable gifts, restrictions as to amount, § 110, 

p. 860 

Contesting allocation, forfeiture provisions, 
§ 1003, p. 509, n. 82 

Debts of testator, direction to pay, § 1312, p. 217, 
n. 97 

Life estates, value of power, § 897, p. 345 
Offset, § 1144, p. 936 

Surviving spouse, election of rights, deductions, 
§ 1288, p. 148 

Trust expenditures, allocation, § 1030(4), p. 601 


Estate tax—Continued 

Widow’s share, computing, § 702, n. 70 
Estates, 

Attorney’s fees, portion chargeable, § 567, p. 663 
Contingent arrangements, attorney’s fees, allow¬ 
ance against, § 567, p. 660 
Description of property, § 759, p. 160 
Payment of attorney’s fees, § 567 
Estates by entirety, § 908 
Estates for years, annuities, § 902 
Estates in severalty, § 907 
Estates tail, §§ 861-869, pp. 289-297 
Abolition, § 869 

Application of rule in Shelley’s case, § 863 
Applied to personalty, § 868 
Arise in future, § 865 
Charge or power, effect of, § 867 
Conditions, alienation of property, § 980 
Construction of will, effect of statute, § 869 
Conversion into fee, statutes, § 869 
Death without issue, limitation over, § 864 
Defeasible estate tail, § 866 
Future effect, § 865 
Inconsistent limitations, § 862 
Language necessary, § 862 
Language of entailment, applied to personalty, 
§ 868 

Life estates and remainder, conversion, § 869 
Limitation over, § 861 

Death without issue, § 864 
Married woman, separate use, § 864 
Modification, statutes, § 869 
Power, effect of, § 867 
Restricted entailment, § 869 
Retroactive statutes, § 869 
Rule in Shelley’s case, application, § 863 
Rule in Wild’s case, § 881 
Separate use, married woman, § 864 
Statutory abolition or modification, § 869 
Trust termination, nature of estate vesting after, 
§ 1058 

Trusts, estate or interest of beneficiaries, § 1028, 
p. 571 
Estoppel, 

See, also, Waiver, generally, post 
Abatement of legacies, compromise settlement, 
§ 1164, p. 970, n. 51 

Acceptance of devise or legacy, § 1149, pp. 944- 
948 *— 

Actions to construe wills, § 1086 

Amendment of pleadings, § 1090, p. 776 
Judgments or decrees, § 1094, p. 787 
Ademption of legacies, right to assert, § 1181 
Advantage of legatee’s own wrong, § 1109 
Annuities, capital sum, election of right to take, 
§ 1134, p. 915 

Appeals, failure to object, § 517, p. 539 
Charitable gift, failure to contest validity, § 110. 
p. 851 

Conditions, contest of will, § 1003, p. 508, n. 79 
Contest of wills, 

Absence of parties, § 365 
Defense alleged in answer, § 378 
Probated will, § 328, p. 175 ,* § 330, pp. 181-181 
Contingent interest passing by way of, § 1117 
Contracts for disposition of property, loss oJ 
rights, § 121 
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Estoppel—Continued 

Debtor, release from payment of notes, § 1142 
Debts of beneficiary, rights of beneficiary, § 1332 
Decisions reviewable, § 516, p. 532 
Election of rights, § 1281 

Annulment of election, § 1255 
Inconsistent position, § 1238, p. 15 
Questions of law and fact, § 1284 
Executors and testator’s widow to claim testator 
was nonresident, § 1238, p. 14, n. 76 
Extinguishment of legacy charge, § 1307, pp. 203- 
207 

Family settlements, § 1112, p. 843 

Acquiescence and participation, § 1112, p. 848 
Husband’s consent, married women, § 11 
Interest on legacies, § 1362 

Lapse of time and delay in offering for probate, 
§ 311, p. 113 

Opening decree of probate, § 505, p. 514 
Opposition to probate, § 323, p. 157 
Parties to propound will for probate, § 315 
Pleading, § 373, p. 244 

Practical construction by interested parties, 
§ 627, p. 889 

Probate, prior administrative proceedings, § 308, 
p. 109 

Proponent to propound will, § 315 
Revoking probate, § 505, p. 514 
Right of appeal, § 517, p. 539 
Settlement agreements, ignorance of will, § 325, p. 
168 

Subsequent offer of probate of prior or later will, 
§ 313, p. 127 

Termination of trust, § 1047, p. 675, n. 51 
Transferee, § 76 

Trust corpus and income, right to, § 1031 
Trusts, life tenant as to conduct of trust, § 1023, 
p. 560, n. 91 

Vacating decree of probate, § 505, p. 514 
Et cetera, description of property, § 748 
Event certain to happen, determinable fees, § 858, n. 64 
Everything, description of property, § 759, p. 165 
Evidence, 

Abandonment of rights, § 1152 
Absent witness, character or reputation, § 393 
Acknowledgment, § 410, p. 321 
Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 872 
Actions to construe wills, § 1091 

Judgment or decree in conformity, § 1094, 
p. 783 

Ademption of legacies, § 1177, p. 1005 
Admissibility of evidence, generally, ante 
Advancements, § 1191, pp. 1030-1035 
Amount or value, § 1193 

Advisory verdict, harmless error, § 542, p. 611 
Agreement to accept settlement, § 407, p. 313, n. 6 
Aid of construction, §§ 633-642, pp. 898-940 
Alterations, 

Declarations of testator, § 402 
Time, § 416 

Amendment of pleadings to conform, § 373, p. 249 
Appeals, 

Evidence considered, § 531, p. 591 
Trial de novo, § 534 

Attestation clause, recitals, § 411, p. 322 
Beneficiary, genuineness of instrument, § 394 


Evidence—Continued 

Bill of exceptions, sufficiency, § 555 

Burden of proof, generally, ante 

Certificate of probate, § 499 

Charitable gift, excessive amount, § 110, p. 853 

Circumstantial evidence, generally, ante 

Class gift construction, § 693, p. 33 

Codicil, genuineness, § 415 

Comments by court, § 452 

Commission to take testimony, contest of will, 
§ 445, p. 392 

Conditional nature of revocation, § 267, p. 37, n. 78 

Construction of wills, foreign law, § 587, p. 721 

Contents of will, § 405 

Contracts for disposition of property, ante 

Custody of will, § 408 

Date, proof of execution, § 410, p. 321 

Death of testator, § 418 

Enforcement of claims, § 1328, p. 251 
Deceased witness, character and reputation, § 393 
Declarations against interest, § 404 
Declarations of testator, §§ 399-403 
Degree of proof, instructions to jury, § 479 
Depositions, offered in, objections, § 445, p. 394 
Destroyed will, sufficiency of evidence, § 419, 
pp. 344-349 

Destruction of will, § 405 
Diligence in presenting for probate, § 418 
Documentary evidence, generally, ante 
Domicile of testator, § 418 
Election of rights, § 1283, pp. 115-121 
Proceedings to set aside, § 1255 
Erasures, time, § 416 
Execution of will, post 
Existence and obligations, § 396 
Expressions of equality, § 708 
Foreign wills, § 421 
Forfeiture of rights, § 1152 

Failure to offer will for probate, § 311, p. 119 
Forgery, genuineness of signatures, § 451, p. 405 
Genuineness, 

Date, § 409, p. 314 
Declarations of testator, § 400 
Genuineness of codicil, § 415 
Genuineness of instrument, § 394 
Grounds of appeal, waiver of objections, § 518, 
p. 543 

Handwriting, testator and witnesses, § 395 
Hearsay evidence, generally, post 
Holographic will, § 396, p. 302, n. 48; § 420, p. 349 
Identical bequests in same instrument, § 795 
Identity of testator, § 418 
Impeachment of attesting witnesses, § 393 
In chief, order of proof, § 451, p. 404 
Incorporation of documents by reference, § 163, 
p. 960 

Indebtedness, notes, defined, § 782 
Insane delusions, § 18, p. 711 
Instructions to jury, conformity, § 469 
Integrity of applicants, § 418 
Interest of contestant, § 418 

Interested party, genuineness of instrument, § 394 
Joint wills, § 1367, p. 314 
Knowledge, legal requirements, § 398 
Knowledge by testator of contents, §§ 397, 414 
Lapse of legacies or devises, § 1215 
Legacies, enforcement of charge, § 1308, p. 211 
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Evidence—Continued 

Legal requirements, knowledge of testator or 
scrivener, § 398 

Life estates, absence of remainder, § 893, n. 21 
Lost will, § 405 

Sufficiency of evidence, § 419, pp. 344-349 
Mental capacity, declarations of testator, § 399 
Motions to strike, contest of will, § 451, p. 406 
Mutual wills, § 1367, p. 314 
Notice of proceeding given, § 370, p. 236 
Nuncupative will, § 420, p. 352 
Objections, 

Contest of will, § 451, p. 406 
Waiver, § 488 

Opening judgment or decree in probate, § 511 
Opinion evidence, generally, post 
Order of proof, § 451, p. 402 

Other instruments distinguished, character of in¬ 
strument, § 149 

Parol evidence, generally, post 
Possession of will, § 408 

Preliminary examination of adverse parties, rele¬ 
vancy, § 444, p. 392 

Preliminary examination of witnesses, relevancy, 
§ 443, p. 390 

Presumption, generally, post 
Prima facie evidence, generally, post 
Probate, construction and operation, § 574, p. 670 
Probate proceedings, § 316 
Production and reading of will, §§ 408, 447 
Rebuttal, reopening case to supply, § 451, p. 404 
Reception of will in evidence, § 447 
Recollection of subscribing witnesses, § 411, p. 328 
Record on appeal, § 528, p. 574 
Sufficiency, § 555 

Reference to take testimony, contest of will, § 445, 
p. 392 

Relations with natural objects of bounty, § 396 
Renunciation of rights, § 1151, p. 950 
Republication, § 417, p. 342 
Residence of testator, § 418 
Revival, § 417, p. 342 

Declarations of testator, § 403 
Revoking decree of probate, § 511 
Right to inherit, §418 

Rulings of court, record on appeal, § 528, p. 574 
Search for will, § 408 
Setting aside, § 409, p. 318 

Signatures, testator and witnesses, § 395; § 451, 
p. 401 

State of mind, declarations of testator, § 401 
Subscribing witnesses, § 411, p. 325 
Technical words of limitation, § 804 
Transcript, costs, allowance, § 562 
Trial de novo, § 534 

Unsigned by testator, signing by another, § 410, 
p. 322 

Vacating judgment or decree of probate, § 511 
Verdict supported by, § 480 
Vested gifts, immediate severance from estate, 
§935 

Vested remainders, existence of remaindermen, 
§ 947, p. 425 

Weight and sufficiency of evidence, generally, 
post 

Evidentiary facts, findings by court, § 484 
Ex parte affidavit, probate of will, admissibility, § 451, 
p. 399, n. 14 


Ex parte order of probate, validity of will, prima 
facie evidence, § 574, p. 671, n. 83 
Ex parte proceedings, 

Conclusiveness of probate, § 577, p. 677 
Nature of probate, § 308, p. 105 
Probate proceedings, § 318 
Examination of witnesses, 

Appeals, 

Harmless error, § 556, p. 638 
Prejudicial error, § 556, p. 638 
Bill of exceptions, § 528, p. 576 
Discovery and production of will, § 311, p. 114 
Mode of examination, discretion of court, § 451 
New trial, grounds, § 491, n. 82 
Opposition to probate, § 322, p. 147 
Preliminary examination, 

Hearing or trial, § 443, p. 388 
Objections, necessity of filing, § 442, n. 82 
Exceptions. Objections and exceptions, generally, 
post 

Excess, shares, § 699 

Excess income, support and maintenance legacies, pay¬ 
ments, § 1136, p. 919 

Excessive gift, charitable gift, § 110, p. 856 
Excessive number, subscribing witnesses, § 184 
Exchange of property, 

Ademption of legacies, § 1177, p. 997 
Implied revocation, § 294, p. 84 
Powers, § 1067, p. 713 

Excitement, laboring under, capacity to revoke, § 264 
Excluded heirs, opposition to probate, § 323, p. 152 
Excluded person, survivors, issue, § 731, n. 59 
Exclusion from presence of testator, undue influence, 
§ 259 

Exclusion from residuary clause, partial intestacy, 
§ 1226, p. 1079 

Exclusion from will, §§ 717,718, pp. 98-103 
Class gift, 

Construction, § 695(6), p. 54 
Intention, § 693, p. 31 

Life tenant within description, exclusion from 
will, § 717, p. 100, n. 26 

Persons qualifying at testator’s death, § 695 
(5), p. 50 

Time as affecting, § 695(1) 

Contingent remainders, deceased members from 
class, § 969 

Predeceased class members’ issue, substitution, 
§ 743 

Specified relatives, charitable gift, restrictions as 
to amount, § 110, p. 848 
Surviving spouse, § 97, p. 806 
Vested remainders, deceased members from class, 
§969 

Exclusion of evidence, motions, § 465 

Exclusion of part, partial or limited probate, § 319 

Exclusive powers of appointment, § 1068, p. 720 

Excuses, 

Conditions, 

Delay in performance, § 1000 
Nonperformance, § 1000 
Election of rights, failure to elect, § 1250 
Laches, § 360 
Execution, 

After and before probate, §§ 304-306 
Against heir, limitation over, § 981 
Execution of codicil, §§ 164,198 

Consistency of findings with verdict, § 482 
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Execution of codicil—Continued 
Evidence, § 415 

Inoperative for lack of formality, § 625, p. 886 
Execution of power. 

Married women, § 9 
Will made in, probate, § 312, p. 123 
Execution of will, § 127(1) 

Act of God, complete execution prevented, § 167, 
p. 969 

Allegations of execution, § 377, p. 255, n. 50 
Appeals, 

Presumptions, § 541 

Questions of fact, $ 531, p. 593; § 556, p. 632 
Argument of counsel, § 453 

Assignment of errors, abandonment or waiver, 
§ 527, p. 570, n. 99 

Attestation clause, evidence, § 411, p. 323 
Bill of particulars, § 373, p. 247, n. 29 
Burden of proof, § 384, p. 267 
Destroyed will, § 384, p. 278 
Duplicate, § 384, p. 269 
Instructions to jury, § 478 
Lost will, § 384, p. 278 
Trial de novo, § 534 

Charitable benevolent or religious purposes, spec¬ 
ified time prior to death, § 109, p. 832 
Circumstantial evidence, § 412 
Collateral impeachment of probate proceedings, 
§ 578, p. 689 

Completeness of publication at time, § 187, p. 1014 
Compliance with statutes, § 167, p. 967 
Conclusiveness of probate proceedings, § 577, 

p. 681 

Conflict of laws, § 150 

Laws enforced at time of execution and time 
of death, § 150, p. 936 
Contest of will, 

Amendment of pleading, § 381, p. 263, 
n. 42, 44 

Issues, proof and variance, § 382 
Retrial before special jury panel, § 439 
Contracts for disposition of property, performance 
or breach, § 116 
Date, ante 

Death of party exercising undue influence prior 
to, § 463, p. 449 

Declarations of testator, evidence, § 400 
Denial by attesting witness, evidence, 8 411, p. 
327 

Depositions to prove, § 445, p. 394 
Destroyed will, 

Burden of proof, § 384, p. 278 
Offer of proof, § 451, p. 401 
Different jurisdictions of more than one will, 
§ 150, p. 936 

Direction of verdict, § 467, p. 458, n. 63 
Domicile of testator, change, § 352, p. 200, n. 7 
Duplicate execution, § 161, n. 8 
Burden of proof, § 384, p. 269 
Election of rights, § 1270, pp. 100-102 
Evidence, 

Beneficiary or interested party, 8 394 
Date, § 168 

Necessity of proof, § 451, p. 401 

Other than that of attesting witnesses, § 412 

Place, § 391 

Weight and sufficiency, § 410 


Execution of will—Continued 

Extrinsic evidence to show date, 8 391 
Failure on formalities, validation by republica¬ 
tion, § 303, p. 97 

Foreign probate, conclusiveness of decree, § 580, 
p. 697 
Fraud, post 

Grounds of appeal, presentation and reservation, 
§ 518, p. 541 

Harmless error, § 542, p. 606 
Hearing or trial, necessity of proof, § 451, p. 401 
Holographic wills, § 205, p. 1041 
Codicils, § 207 
Conflict of laws, § 201 

Impeachment, testimony of attesting witnesses, 
§ 411, p. 327 

Indians, acknowledgment, § 181 
Instructions to jury, §§ 470, 475 

Conformity to pleadings and evidence, § 469 
Intent of testator as affecting operation of stat¬ 
utes, § 167, p. 967 
Jury question, § 432, p. 372 
Knowledge of contents of will, § 130 
Limitation on time of, preliminary examination 
of adverse party, § 444, p. 391, n. 12 
Lost will, 

Burden of proof, § 384, p. 278 
Evidence, § 419, p. 345, n. 62 
Pleadings, § 375, p. 253 
Mark of testator, § 384, p. 270, n. 22 
Mental capacity. 

Admissibility of condition prior and subse¬ 
quent, § 50 

Admissibility of evidence, § 48 
Compliance with statutes, § 167, p. 968 
Condition prior and subsequent, 8 70 
Prevented by act of God, § 167, p. 969 
Weight and sufficiency of evidence, § 69 
New trial, grounds, § 491, n. 14 
New will, revocation by, questions of law and 
fact, § 459, p. 418, n. 72 
Nuncupative wills, § 214 
Public acts, § 218 
Offer of proof, § 451, p. 401 
Opposition to probate, pleadings, § 374 
Other instruments distinguished, § 136 
Deeds, § 137, p. 916 

Parol evidence, lost or destroyed will, § 405 
Petition for probate, contents, § 373, p. 239, n. 38 
Place, post 

Possession of property, § 76 
Preliminary examination of adverse party, § 444, 
p. 392 

Preliminary examination of witnesses, § 443, p. 
390 

Preliminary issue, § 433, p. 376 
Prescribed by statute, § 127(1) 

Presumptions, post 
Prima facie evidence, § 451, p. 403 
Primary evidence for admission, § 447 
Questions for determination on probate, § 317, p. 
135 

Questions of law and fact, § 458, pp. 414-417 
Recollection of subscribing witness, evidence, 8 
411, p. 328 

Revocation, sufficiency as testamentary instru¬ 
ment, § 274, p. 49 
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Execution of will—Continued 

Revoked contingent will, § 299, p. 90 
Single request to attest, § 186 
Statutory provisions, § 16T, p. 964 
Subscribing witnesses, generally, post 
Subsequent ratification, § 234 
Substance, certificate of probate, § 499 
Substitution before, § 743 
Time of fraud, § 222 
Time, post 

Undue influence, post 

Execution sale, debts of testator, property to pay, 
§ 1828, p. 252 

Executors and administrators, 

Abatement and revival of probate proceedings, § 
321 

Abatement of legacy to, § 1165, p. 976 
Actions by, against or between devisees and lega¬ 
tees, parties, § 1123, p. 871 
Actions to construe wills, § 1083 
Costs, § 1096, pp. 800, 805 
Liability for costs, § 1096, p. 805 
Parties, § 1088, p. 768 
Personal representative, § 1082 
Administrator de bonis non, contest of wills, 
necessary party defendants, § 367, n. 39 
Administrator pendente lite, 

Contest of will offered for probate, defend¬ 
ants, § 324 

Necessary parties to probate proceedings, § 
362 

Administrator with will annexed, 

Actions to construe will, § 1083 
Appeals, parties entitled to notice, § 524, p. 
563 

Contest of will offered for probate, defend¬ 
ants, § 324 

; Contest of wills, defendant, §§ 331, 367 
Intervention in probate proceeding, § 363 
Judgments and decrees revoking probate, ap¬ 
pointment proceeding as collateral at¬ 
tack, § 583 

Powers, exercise, § 1070, p. 726 
Advancements, right to make, § 1196 
Annuities, capital sum, right to take, § 1134, p. 

915 

Appeals, 

Death of party, § 519, p. 547 
Interest of appellant, § 522 
Parties, § 519, p. 544 
Parties entitled to notice, § 524, p. 563 
Appointment of executor, generally, ante 
Attorney’s fees, generally, ante 
Badges of fraud, appointment of draftsman, § 
222 

Charities designated by, § 687 
Class gift, § 693, p. 32 

Effect of appointment, § 695(6), p. 56 
Conditions, enforcement of performance or for¬ 
feiture, § 1002 

Contest of another will, allowance of costs, § 560, 
p. 649 

Contest of will, 

Defendant, § 367 

Liability for costs, § 560, p. 651 

Necessary parties defendant, § 367. 

Offered for probate, defendants, § 324 


Executors and administrators—Continued 
Contest of will—Continued 
Probated wills, 

Defendants, § 331 

Estoppel of contestant, § 330, p. 184 
Contract for disposition of property, parties to 
action for breach, § 125, p. 893 
Costs and expenses, generally, ante 
Debtor appointed as, § 1146 
Declaration, evidence in probate, § 404 
Description of property, acquisitions by, § 756 
p. 156 

Devise to, § 1146 
Discretion, ante 

Duties, identification of will, § 304 
Election of rights, 

Acting as executor, § 1277 
By whom made, § 1245 
Incompetent, § 1247, p. 25 
Fraud in withholding knowledge of additions, 
§ 285 

General legacy, implied conditions, § 976 
Implied trust, 

Authority or directions, § 1018 
Discretion given, § 1018 

Income of property as compensation, diversion, 
§ 935 

Interest on legacies, § 1348, p. 269 
Intervention, 

Probate proceeding, § 363 
Without authority, personal liability for 
costs, § 560, p. 649 

Land devised to, legacy as charge on, § 1299, 
p. 177 

Legacy to, § 1146 
Life estates, 

Disposal under power, § 899 
Power of disposition, § 900 
Lost or destroyed wills, 

Establishment or procuring probate, § 338 
Proceedings to establish, § 364 
Restraining pending application to prove, 
§ 335 

Mandatory words, § 602, p. 803 
Mistake as to person nominated, § 223 
Necessary parties to probate proceedings, § 362 
Nuncupative wills, naming, § 214 
Opposition to probate of other will, § 323, p. 155 
Optionee, option to purchase property of estate, 
exercise, § 1104 

Parties to probate proceedings, § 362 
Party in issue, contest of will, § 438 
Power to appoint, § 1062, p. 697 
Powers, exercise, § 1070, p. 726 
Practical construction of wills, § 627, p. 890 
Precatory words, § 602, p. 803 
Preparation of will, § 153 
Probate, 

Instrument appointing, § 312, p. 125 
Right to open and close, § 450 
Public administrators, generally, post 
Right of appeal, § 517, p. 537 
Right of review, § 549. 

Selection by legatee, § 790 

Service of citation, parties served, § 369, p. 229 
Solemn form probate, personal liability for costs, 
§ 560, p. 649 
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Executors and administrators—Continued 

Special administrator with will annexed, right of 
appeal, § 517, p. 537 
Special administrators, 

Appeals, 

Parties, § 510, p. 544 
Parties entitled to notice, § 524, p. 563 
Opposition to probate, § 323, p. 156 
Preservation of estate pending appeal, § 526 
Specific legacies, implied conditions, § 976 
Stay of proceedings pending appeal, § 526 
Subscribing witness, 

Appointment, § 102 
Competency, § 185, p. 1001 
Gifts for services, § 102, p. 819 
Substitution, gifts over, § 740 
Temporary administrators, necessary parties to 
probate proceedings, § 362. 

Umpire named by testator to construe will, § 626 
Use to carry out distribution agreement, § 1111 
Executor’s lien, debt of beneficiary, § 1144, p. 935 
Executory contracts of sale, revocation, § 294, p. 83 
Executory devises, §§ 915-920, pp. 369-375 
Capacity in which taken, § 98, p. 813 
Conditional fee simple followed by, § 860 
Conditional limitations, § 918 
Consumable chattels, § 920 
Creation, § 917 
Definition, § 916 
Destructibility, § 916 
Disposition, § 85 
Distinctions, § 916 
Fee simple absolute, 

Divestment, § 815, n. 60 
Limitation, § 825 
Indestructibility, § 916 
Limitation after fee, § 910 
Natural heirs, § 917 
Nature, § 916 
Provisions creating, § 917 

Rule in Shelley’s case, limitation by way of, § 879, 
p. 305 

Shifting devises or uses, § 919 
Springing devises or uses, § 919 
Executory interests, §§ 909-920, pp. 364^375 
Executory trust, rule in Shelley’s case, § 870 
Exemplified copies, admissibility of evidence, foreign 
wills, § 580, p. 701 

Exemption from general devise or bequest, § 760 
Exemptions, surviving spouse, election of rights, 
Allowance or exemption, § 1262 
Statutory rights, § 1287, p. 131 
Taking under will, § 1288, p. 142 
Waiver, § 1287, p. 129 

Exercise, rescission right, contracts for disposition of 
property, § 117, p. 879 
Exhibits, 

Legacies, enforcement of charge, § 1308, p. 211 
Lost or destroyed wills, copies, § 375 
Record on appeal, § 528, p. 575 
Existence, 

Beneficiary, § 95 

Constructive knowledge of corporate custodian, 
§ 305, p. 103, n. 14 
Intention to revoke, § 266 

Missing will, admissibility of evidence, § 451, p. 
398, n. 7 


Existence—Continued 

Previous will, holographic wills, § 203 

Prior will after revocation, revival, § 301, p. 91 

Property, parol evidence, § 640, p. 932 

Survivorship, § 730 

Trust, 

Actions to construe wills, pleading, § 1090, 
p. 771 

Probate courts, effect on jurisdiction, § 1076, 
p. 745 

Will, 

Contemplation of law, § 335, n. 44 
Settlement agreements recognizing, § 325, 

p. 168 

Existing conditions, subsequent will, revocation by, 
§ 274, p. 47, n. 2 

Existing entity, corporations, capacity to take, § 106, 
p. 825 

Exoneration clause, payment of taxes, republication, 
date of codicil, § 303, p. 101, n. 85 
Exoneration of personalty, legacies, § 1301, n. 61 
Exoneration of property, debts of testator, § 1322, 
p. 236 

Exoneration of trustee to all but settlor, § 143, n. 36 
Exordium clause, 

Holographic wills, place of signature, § 205, p. 
1047, n. 42 

Place of testator’s signature, § 177, p. 979, n. 34 
Expectancy of life, charitable gifts, computation of 
value, § 110, p. 858 
Expectant estates, disposition, § 85 
Expectant interest, 

Interest subject to debt, § 1333 
Transfers by beneficiaries, § 1117 
Expectation, trusts, precatory words, § 1011, p. 540 
Expenditures, 

Litigation. Costs and expenses, generally, ante 
Trust capital and income, allocations, § 1030(4), 
pp. 591-604 
Expenses, 

Administration expenses, generally, ante 
Deduction, § 791 

Election of rights, surviving spouse taking under 
will, § 1288, p. 146 
Funeral expenses, generally, post 
Income, § 771 

Recovery on appeal bond, § 523, p. 561 
Rents and profits, § 771 
Expert testimony, 

Capacity of testator, order of proof, rebuttal, 
§ 451, p. 406 

Medical testimony, capacity of testator, § 462, 
p. 434 

Mental capacity, weight and sufficiency of evi¬ 
dence, § 58 

New trials, grounds, § 491 
Explanatory expressions, 

Codicils, § 625, p. 883 

Construction of wills, § 600, p. 797, n. 73; 5 603 
Rule in Shelley’s case, remainder limited to heirs, 
etc., § 879, p. 306 
Express declaration, 

Trust, § 1008, p. 523 
Vesting of interest, § 931, p. 387 
Express life estates, limitation over, § 898 
Express limitation of lesser estate* § 818 
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Express promise, contracts for disposition of property, 
§ 113(2) 

Express republication, § 298 
Express restriction of gift, § 717, p. 99 
Express revocation. Revocation, generally, post 
Express trust Trusts, generally, post 
Express words, life estates, creation, § 891 
Expressed intentions, 

Conformity of will, evidence of mental capacity, 
§72 

Construction of wills, transposition of words, 
§ 607 

Manner and sufficiency of revocation, § 269 
Expression of relationship, parol evidence, § 639, n. 
930 

Expressions of equality, § 708 

Extreme distress, capacity to revoke, § 264 

Extension, 

Debts, § 792 
Time, 

Election of rights, § 1249, p. 34 
Probate of will, § 358 

Trust, agreement of beneficiaries, § 1047, p. 673 
Extent, 

Estates created, § 802 
Loss or destruction of will, § 336 
Revocation by codicil, § 275, p. 57 
External acts and appearances, mental capacity, § 15, 
p. 700, n. 64 

Extinction of lineal descendants, contingent charitable 
gift, § 109, p. 840 

Extinction of subject matter, ademption of legacies, 
§ 1177, pp. 993-1005 
Extinguishment, 

Charge, legacy, § 1307, pp. 203-207 
Contingent interest, § 945 
Donee, powers, § 1071 

Family settlements, effect on rights under will, 
§1113 

Extra allowance, actions to construe wills, costs, 
§ 1096, p. 804 

Extraneous writings, denial of probate, § 313, p. 131, 
n. 51 

Extreme old age of testator, § 27, p. 722, n. 10 
Extrinsic circumstances, 

Contingent interest, consideration, § 931, p. 384 
Vested interest, consideration, § 931, p. 384 
Extrinsic evidence, 

Insane delusions, § 18, p. 711 
Intention of testator, § 396 

Extrinsic fraud, equity review of judgment, § 354, 
p. 207, n. 73 

Extrinsic paper or document, 

Probate, § 313, p. 130 
Trusts, reference to, § 1013 
Eyesight, signing by mark because of loss, § 172 
Fabrication, nuncupative wills, § 210 
Face of will, patent ambiguity, § 636, p. 920 
Face value, bonds, § 781 

Fact of ownership, securities bequeathed to, specific 
legacy, § 1129, p. 898 
Facts which witnesses attest, § 182 
Factum of will, fraud warranting denial of probate, 
§ 222, n. 74 

Failing mind, § 15, p. 701 


Failure, 

Complete disposition, presumption against partial 
intestacy, § 615, p. 839 

Prior estate, class gift, acceleration of class de¬ 
termination, § 695(7) 

Failure of consideration, settlement of will contest 
§ 325, p. 164 w 

Failure of issue, 

Conditions, § 991 
Estates tail, § 862 
Last survivor, gift over, § 735 
Rule in Shelley’s case, limitation over, § 879 
p. 309 

Failure of new instrument, revocation, § 267, p. 38 
Failure of persons answering description, class gift 
§ 695(8) 

Failure of testamentary disposition, §§ 1223-1236 pp 
1068-1093 

Breach of conditions subsequent, § 1233 
Contingent remainders, acceleration, § 1227, p. 
1088 

Direction constituting neither legacy nor devise, 

§ 1226, p. 1081 

Disinheritance by will, § 1225, p. 1073 
Distinction between lapsed and void devise, 

§ 1226, p. 1081 

Distribution, § 1225, p. 1073 
Exclusion of residuary clause, § 1226, p. 1079 
Failure of exceptions out of residue, § 1226, p. 
1079 

Failure of residuary gift, § 1226, p. 1081 
Income, § 1225, p. 1074 

Insufficiency of estate to pay general legacies in 
full, § 1226, p. 1078 

Interest limited by will, § 1225, p. 1073 
Lapse of general legacy, § 1226, p. 1077 
Legacy charged on devise or other legacy, § 1230 
Limitation over, § 1228 
Partial intestacy. 

No residuary clause, § 1225, pp. 1069-1074 
Residuary clause, § 1226, pp. 1075-1085 
Particular fund, gift of residue, § 1226, p. 1078 
Persons to take, § 1225, p. 1071 
Precedent estate, failure of, § 1227, pp. 1085-1089 
Proceeds of sale, failure of gift, § 1231 
Refusal of legacy or devise charged with pay¬ 
ments, § 1235 

Remainder, failure to dispose of, § 1229 
Rent and profits, § 1225, p. 1074 
Sale, suspension, § 1234 
Several beneficiaries, § 1226, p. 1083 
Subsequent estate, § 1228 
Suspension of sale, § 1234 

Testamentary provision in case of lapse or fail¬ 
ure, § 1236 

Vesting, suspension, § 1234 
Void condition, § 1232 
Will wholly ineffective, § 1224 
Fair market value, option to purchase property of 
estate, § 1104, n. 94 

Fairness, family settlements, § 1112, p. 843 
False demonstration rule, misdescription of property, 
parol evidence, § 641, p. 938 
False impressions, undue influence, creation, § 228 
False words, construction of wills, correction or re¬ 
jection, § 610 
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Family, 

Beneficiaries, designation, § 662 
Fee simple absolute, power of disposition, 8 817 
Rule in Shelley’s case, § 879, p. 310 
Family attitude, capacity of testator, instructions to 
jury, 1471 

Family books, advancements, admissibility of evi¬ 
dence, § 1191, p. 1032 

Family burial ground improvement, residuary clause, 
§800 

Family cemetery monument, charitable gift, § 109, 
p. 839 

Family disputes, § 3, n. 90 

Family estates, revocation of previously executed will 
by marriage, § 291, p. 72 

Family genealogy, testamentary gift as revocation, 
§ 274, p. 48, n. 9 

Family pictures, description of property, § 748, n. 37 
Family relations, 

Capacity of testator, questions of law and fact, 
§ 462, p. 433 

Conditions, § 985, pp. 473-477; § 995, p. 492 
Contract for disposition of property, § 123, p. 890 
Family residence, consent to husband’s disposition, 
§ 97, p. 807, n. 24 
Family settlements, 

Agreement as part of will, § 1113 
Approval by court, § 112, p. 843 
Concealment of facts, § 1112, n. 845 
Consideration, § 325, p. 163; § 1112, n. 844 
Construction and operation, § 1113 
Construction with will, § 1113 
Contracts, answers, demurrers, § 373, p. 245 
Fraud, § 1112, p. 845 

Good faith settlement of will contest, § 325, p. 159 

Husband and wife, support, § 97, p. 806 

Incompetents, § 1112, p. 847 

Infants, § 1112, p. 847 

Interested parties, § 1110 

Mistake, § 1112, p. 845 

Nonexistent beneficiaries, § 1112, p. 847 

Parol agreements, § 114, n. 40 

Parties, § 1112, p. 847 

Performance, § 1114 

Powers, release or extinguishment, § 1071 
Practical construction by interested persons, 
§ 627, p. 889, n. 38 

Probate courts, incident to jurisdiction, § 1076, 
p. 744 

Property rights, revocation, statutory provisions, 
§293 

Requisites, § 1112 
Rescission, § 1114 
Right of appeal, § 517, p. 537, n. 57 
Rights under will, effect on, § 1113 
Signatures, § 1112, p. 847 
Trust estate corpus, preservation, § 318, n. 4 
Validity, § 1112, pp. 843-848 
Farm, 

Description of property, § 761, p. 170 
Personalty as included, § 786 
Farm equipment, life estates, § 894 
Farming implements, § 787, p. 206 
Farming utensils, stock, defined, § 780 
Favored construction, per capita distribution, § 707, 

p. 80 


Favorite of the law, right to dispose of property, 
§ 127(1) 

Fear, undue influence, instructions to jury, § 473, n. 19 
Federal constitutional provisions, § 3 
Federal courts, concurrent jurisdiction, § 354, p. 208, 
n. 77 

Federal income tax, deduction, § 791 
Federal war risk insurance, disposition of proceeds, 
§86 

Federally protected Indians, revocation by subsequent 
marriage, § 291, p. 72, n. 15 

Fee, 

Defeasible fee, generally, ante 
Determinable fee, ante 
Probate, § 309 

Trustees, estate or interest, § 1026 
Fee simple absolute, §§ 809-832, pp. 234-264 
Alienation restraint, § 829 
Applicability, limitation or restriction, § 832 
Arising on future contingency, § 814 
Charges, § 818 
Codicil, 

Effect of various parts, § 813, pp. 241-247 
Modification, § 813, p. 246 
Conditions, alienation of property, § 980 
Contingency, gift over, § 823 
Created by implication, § 816 
Death without issue, § 823 
Defeasible fees, enlargement, § 856 
Devise without words of limitation, § 812 
Disposition power, § 817 
Distribution postponed, § 828 
Effect, 

Limitation or restrictions, § 822 
Various parts, § 813, pp. 241-247 
Executory devise, limitation, § 825 
Express limitation of lesser estate, § 818 
Favored, § 809; § 813, p. 244 
Fractional interests, § 815 
Future contingency, fee arising, § 814 
General charge on whole estate, § 818 
Implied creation, § 816 
Income use, § 820 
Interest given, § 815 
Intestacy, construction to avoid, § 821 
Language used, § 810 
Lieu of dower, § 819 
Limitations, 

Effect, § 822 
Executory devise, § 825 
Repugnancy, § 824 
Trust, § 827 

Omission, words of inheritance, § 812 
Postponement of distribution, § 828 
Power of disposition, § 817 
Precatory words, § 831 
Precedent language, § 813, p. 242 
Proceeds, use, § 820 

Property remaining after fee, devise over, § 825 

Qualifying ppwer, § 817 

Remainder subject to another interest, § 815 

Repugnancy, limitations or restrictions, § 824 

Restraint on alienation, § 829 

Restrictions, 

Effect, § 822 
Repugnancy, § 824 
Use of property, § 830 
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Fee simple absolute—Continued 
Rule in Wild’s case, § 883 
Separate use of married woman, § 819 
Statement of use to be made of property, § 813, 
p. 242 

Statutes expressly dispensing with use of word 
heirs, § 811 

Statutes favoring creation, § 817 
Subsequent language reducing fee, § 813, p. 242 
Trust, limitations, § 827 
Use of absolutely and similar words, § 810 
Use of property, § 820 
Restrictions, § 830 
Wild lands, § 815 

Words of limitation, devise without, § 812 
Fee simple conditional, § 860 
Fee tail. Estates in tail, generally, ante 
Feeble-mindedness, capacity of testator, questions of 
law and fact, § 462, p. 429 
Feed store property, § 787, p. 203, n. 93 
Fees, 

Actions to construe wills, appeals, § 1095, p. 795 
Attorney’s fees, generally, ante 
Guardian ad litem, taxable costs on appeal, § 572, 
p. 670 

Handwriting expert, allowance as cost, § 562 
Jurors, allowance as cost, § 562 
Physicians, allowance as cost, § 562 
Recovery on appeal bond, § 523, p. 561 
Witnesses, taxable cost, § 562 
Female beneficiary, termination of trust, § 1042 
Feminine pronoun, class gift, intent to exclude or lim¬ 
it, § 693, p. 31, n. 9 
Fever, 

Capacity of testator, questions of law and fact, 
§ 462, p. 428 

Mental and physical capacity, § 29, p. 730 
Fiction of law, demonstrative legacy, § 1125, p. 883, 
n. 2 

Fictions, construction of wills, § 589, p. 729 
Fictitious name, subscribing witnesses, signing by, 
§192 

Fictitious obligations, contracts for disposition of 
property, subsequently executed transfers, etc., 
§ 119 

Fiduciaries, 

Actions to construe wills, liability for costs, 
§ 1096, p. 805 

Designation by description, § 647, n. 56 
Executors and administrators, generally, ante 
Probate of instrument appointing, § 312, p. 125 
Trusts, precatory words, to whom provision ad¬ 
dressed, § 1011, p. 539 

Fiduciary bequest, defined, § 1125, p. 884 
Fiduciary bond premiums, trust expenditures, alloca¬ 
tion, § 1030(4), p. 594 

Fiduciary relationship, beneficiaries, § 93 

Filing of instrument, election of rights, § 1270, 

pp. 100-102 

Filing of will, probate, § 309 
Filthy habits, mental capacity, § 22 
Financial affairs, preliminary examination of adverse 
party, § 444, p. 392, n. 12 
Financial condition, 

Contestant, evidence, § 407 

Heirs and legatees, mental capacity, admissibility 
of evidence, § 44 


Financial condition—Continued 

Persons involved, evidence, § 248, p. 1117 
Financial security, construction of wills, bequest or 
devise to children, § 617, p. 847, n. 84 
Financial transactions of testator, parol evidence. 

§ 635, p. 913, n. 45 
Findings of fact and law, 

Admission to probate, hearing, § 423 
Interrogatory calling for, contest of will, § 430 
p. 364 

Jury, conclusiveness in contest of will, § 441 
Leave to discontinue, hearing or trial, § 429, p. 361 
Fine or common recovery, executory devises, § 916 
Fingerprints, 

Lieu of signature, testimony of witnesses, § 413 
Subscription of will, § 172, n. 46 
Fire insurance, § 783 

First cousins, beneficiaries, designation, § 659 
First generation, children, designation, § 652, p. 952 
First taker, 

Construction of wills, § 617, p. 849 
Gift over on death coupled with contingency 
§ 724, p. Ill 

Fishing place, beneficial interest, use or privilege, 
§ 805, n. 83 

Fits of rage, mental capacity, § 22 
Fixtures, 

Heirlooms, § 787, p. 205 
Operative words, § 778 
Flattery, undue influence, § 226 

Fluctuating class, trust beneficiaries, right to income, 

§ 1032, p. 622 

Food, provision, defined, § 787, p. 205 
Foolish will, mental capacity, § 15, p. 698 
Foot of will, holographic wills, position of date, § 205, 
p. 1045 

Forbearance from contesting, consideration, § 325, 
p. 164, n. 87 

Forbearance to sue, contracts for disposition of prop¬ 
erty, § 113(2), n. 61 
Force, 

Capacity and mental weakness, evidence, § 15, 
p. 690, n. 94 

Preventing revocation, § 286 
Forced construction, words of survivorship, § 729 
Forced heirs, 

Election between rights under will and as heirs, 
§ 1241 

Equality, § 698 
Husband and wife, § 97, p. 805 
Statutory provisions, § 98, p. 808 
Forceful language, revocation by codicil, § 275, p. 53, 
n. 62 

Foreign, attestation clause, § 196 
Foreign administrators, intervention in probate pro¬ 
ceeding, § 363 

Foreign consul, appearance by interested parties, § 371 
Foreign corporations, 

Capacity to take, § 106, p. 827 

Limitation on amount, § 106, p. 828 
Religious societies, § 107 
Charitable gifts, 

Execution of will within specified time prior 
to death, § 109, p. 836 
Restrictions as to amount, § 110, p. 846 
Foreign countries, 

Commission to take testimony in, § 445, p. 393 
Settlement agreements, § 1112, p. 843, n. 97 
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Foreign courts, establishment of will, notice to heirs, 
§ 370, p. 232, n. 37 

Foreign currency, offset for debts, § 1144, p. 937, n. 9 
Foreign decrees, actions to construe wills, § 1094, 
p. 788 

Foreign executors, 

Appearance, § 371 

Contract for disposition of property, parties to 
action for breach, § 125, p. 893 
Foreign government, transfer of property to, § 93 
Foreign holographic will, revocation of prior will, 
§ 274, p. 50, n. 21 
Foreign jurisdiction, 

Original probate of will of resident made in, § 350 
Probate, commission to take testimony, § 445, 
p. 393 

Foreign language, 

Construction of wills, § 604 
Instruments admitted to probate, § 312, p. 123 
Translation of will written in, § 464 
Foreign law, strict proof, commission to take testi¬ 
mony, § 445, p. 393, n. 39 
Foreign money, defined, § 779, p. 189 
Foreign probate, 

Collateral attack, § 580, p. 700 
Recording statutes, effect of, § 580, p. 700 
Refusal of probate, effect, § 582, p. 705 
Setting aside of will, effect, § 582, p. 705 
Foreign protocolization decree, contest of will, effect, 
§ 423, n. 88 

Foreign statutes, adopted children, inclusion, § 653, 
p. 956, n. 98 

Foreign surety companies, appeal bonds, § 523, p. 559 
Foreign trustees, powers in trust, § 1062, p. 697 
Foreign wills, 

Admission of copies to record, decisions review- 
able, § 516, p. 534 
Ancillary probate, generally, ante 
Conclusiveness of probate, § 577, p. 677 
Contest of wills, 

Limitations of action, § 359, p. 216 
Probated will, § 327, n. 73 
Definition, § 340 

Equity jurisdiction to set aside, § 503, p. 506 
Evidence admissible in probate, § 389 
Exhibition before commissioners, substantial pro¬ 
duction, § 447 

Limitation of actions to probate, § 358 
Petition for probate, contents, § 373, p. 240 
Petition in action to record or probate, § 373, 
p. 239 

Presumption of validity, § 383, p. 267, n. 89 
Recording of copies, § 585 
Review of probate, § 504, p. 509 
Setting aside, equity jurisdiction, § 503, p. 506 
Sufficiency of evidence, § 421 
Forfeiture clause, 

Contracts for disposition of property, § 117, p. 877 
Validity, § 977, p. 464, n. 58 
Forfeitures, 

Conditions, 

Construction, § 994, p. 485 
Enforcement, § 1002 
Contest of will, 

Construction, § 1003, p. 507 
Probated will, condition in will, § 330, p. 185 
Contingent interest, termination of prior estate, 
§ 945 


Forfeitures—Continued 
Devise or legacy, f 1152 

Failure to produce or offer for probate, § 311, 
p. 117 
Interest, 

Contest of will, § 983 

Dissatisfaction with provisions, § 983, n. 41 
Trusts, devolution, § 1038, p. 650, n. 20 
Legacy, husband or wife, § 97, p. 804, n. 74 
Share, disposition, § 1003, p. 510 
Subscribing witnesses, beneficiaries claimed, § 185, 

p. 1000 

Surviving spouse, election of rights, § 1266, 
pp. 78-85; § 1267, p. 91 
Termination of trust, § 1040, p. 657 
Time will must be probated, § 358 
Forgery, 

Answer to probate, § 373, p. 243 

Burden of proof, instructions to jury, § 478 

Conclusiveness of probate proceedings, § 577, 

p. 681 

Contest of wills, 

Limitation of actions, § 359, p. 214, n. 43 
Probated will, § 328, p. 174 
Question of fact, § 430, p. 363, n. 82 
Declarations of testator, evidence, § 400, p. 304, 
n. 78 

Delayed or belated appeals, § 521, p. 553 
Evidence in contest, § 389, p. 292, n. 18 
Instructions to jury, invited error, § 556, p. 642, 
n. 72 

Paragraphs, probate prevented by addition, § 312, 
p. 124 

Presumptions, instructions to jury, § 478 
Refusal of probate, matters concluded, § 582, 
p. 707 
Signature, 

Evidence, § 413, p. 334, n. 61 
Testator, questions of law and fact, § 458, 
p. 416 

Signing for testator by another, § 173, n. 95 
Trial de novo, admissibility of evidence, § 534 
Will, revocation of probate necessary, § 504, p. 
508, n. 66 

Forgetfulness of testator, capacity of testator, ques¬ 
tions of law and fact, § 462, p. 431 
Forgiveness provisions, advancements, § 1186 
Form, § 155 

Answers to probate of will, § 373, p. 241 
Attestation, § 182 

Contracts for disposition of property, § 111, p. 863 
Copy of will, ancillary probate, § 345 
Holographic wills, § 204 
Codicils, § 207 
Notice, 

Appeal, § 524, p. 564 
Probate proceedings, § 370, p. 235 
Nuncupative wills, request to witnesses, § 215 
Property changed, disposition, § 79 
Soldiers* or mariners’ wills, § 219 
Verdict, § 480 
Form of action, 

By, against or between devisees and legatees, 
§ 1123, p. 869 

Contest of will, probated will, § 328, pp. 172-175 
Form of assets, alteration, § 1111 
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Form of charitable gift, restrictions as to amount, | Fraud, 


§ 110, p. 848 

Form of conduct, implied trusts, § 1017 
Form of expression, 

Existence of survivorship, § 730 
Residuary clause, § 796 

Form of gift, charitable purposes, execution of will 
within specified time prior to death, § 109, p. 838 
Form of insanity, mental capacity, § 17, p. 707 
Form of instrument, other instruments distinguished, 

§ 136 

Deeds, § 137, p. 915 

Form of language, class gift, plural form, § 695(6), p. 

55 

Form of legacy, possibility of identification, § 1128 
Form of obligation on which debt based, creditors, 
satisfaction of debt, § 1139 

Form of paper, instruments admitted to probate, § 312, 
p. 12, n. 46 

Form of probate, common and solemn form, § 318 
Form of proceeding, opposition to probate, § 322, p. 

146 

Form of property, 

Lapse of legacies or devises, change, § 1210 
Subsequent dealings by testator, § 631 
Form of request, attestation and subscription, § 186 
Form of words, 

Condition, § 975 
Intent to operate as will, § 129 
Necessary to show intent, § 129, p. 905 
Power of appointment, creation, § 1062, p. 702 
Powers, creation, § 1062, p. 698 
Spendthrift trust, § 1007, pp. 518, 520 
Forma pauperis appeals, § 522, p. 556 
Forma pauperis prosecution, contest of will, § 564, 
p. 655, n. 60 

Formal words, intention of testator, ascertainment, 

§ 591, p. 757, n. 96 

Formalities, executed in conformity, § 1 
Formality of transaction, attempted testamentary 
disposition, § 143, n. 23 
Formation of corporation, conditions, § 991 
Compliance, § 1003, p. 502 

Former evidence, capacity of testator, admissibility, 

§ 451, p. 402 

Former marriage, heirs, children by, § 674, p. 998 
Former wills, construction of wills, admissibility, 

§ 635, p. 910 

Formula, mental capacity, § 15, p. 699 
Foster brothers, opposition to probate, § 323, p. 152 
Foundation of claim, necessity for probate, § 310 
Foundation walls, operative words, § 761, p. 169 
Four corners of will, intention of testator, ascertain¬ 
ment, § 591, p. 757 
Fractional interest, 

Absolute interest in personalty, § 837 
After-acquired property, § 756, p. 158, n. 70 
Contingent interests, § 931, p. 388 
Fee simple absolute, § 815 
Specific legacy, § 1129, p. 903 
Vested interest, § 931, p. 388 
Fractional part of residue, 

General devise, § 1130 
General legacy, § 1129, p. 905 
Framing issues, jury trial, status of parties, § 431, 
p. 367 

Fraternal organizations, charitable gift, § 109, p. 839 
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See, also, 

Misrepresentations, generally, post 
Undue influence, generally, post 
Acceptance of devise or legacy, estoppel, $ 1149 
p. 948 ' 

Actions by, against or between devisees and leg¬ 
atees, laches, § 1123, p. 869 
Admissibility of evidence, § 245, p. 1107- § 45 L 
p. 401 * * 

Acts, proponents and beneficiaries, § 250 
Character, proponents and beneficiaries, § 250 
Contents of will, § 248 

Declarations, proponents and beneficiaries 
§259 

Declarations before or after execution of will. 
§463 

Declarations of testator, § 247 
Friendly relations, § 249 
Hostile relations, § 249 
Motive, proponents and beneficiaries, § 250 
Opportunity to exercise, § 250 
Relations between testator and persons bene¬ 
fited or excluded, § 249 
Unnaturalness of provisions, § 248 
Admission to probate, allegations in suit to set 
aside will, § 377, p. 257, n. 65 
Advice given testator by beneficiary, § 222 
Aggrieved person with right of appeal, § 517, p. 
537, n. 54 

Answer to probate, § 373, p. 243 
Appeals, 

Instructions to jury, grounds for review, 
§ 551, n. 80 

Questions of fact, § 531, p. 594; § 556, p. 632 
Bankruptcy, suggestion in will, § 981 
Bill of particulars, § 373, p. 247 
Burden of proof, § 237, p. 1085 
Cancellation of deed, right passing to grantor’s 
devisees, § 1123, p. 867 

Collateral attack on probate proceedings, § 578, p. 
689 

Conclusiveness of probate proceedings, § 577, 

p. 681 

Consent of spouse to other’s disposition, § 97, p. 
807 

Consistency of findings with verdict, § 482 
Contest of will, 

Acceptance of benefit, § 330, p. 184 
Allegations, § 377, p. 258 
Issues, proof and variance, § 382, n. 65 
Jurisdiction of action, § 354, p. 207 
Limitation of actions, § 359, p. 214, n. 43 
Probated will, § 328, p. 173 
Contracts for disposition of property, § 111, p. 863 
Subsequently executed transfers, etc., § 119 
Conveyance as revocation, § 294, p. 83 
Costs, personal liability, § 560, p. 648 
Deception, generally, ante 
Decisions renewable, § 516, p. 530 
Defined, § 222 

Delayed or belated appeals, § 521, p. 552 
Demurrer to pleading, § 373, p. 245 
Direction of verdict, § 467, p. 458, n. 65 
Discretion of trustee, appeals, § 1037, n. 642 
Disposition of property, § 132 
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Fraud—Continued 
Election of rights. 

Equitable relief for failure to elect, § 1251 
Excuses for failure to elect, § 1250 
Pleadings to set aside, § 1255 
Presumptions, § 1283, p. 117 
Questions of law and fact, § 1284 
Revocation of election, § 1254, p. 40 
Evidence considered on issue of undue influence, 
§ 463, p. 438 
Execution of wills, 

Compliance with statutes, § 167, p. 968 
Conclusions of law, § 373, p. 241, n. 70 
Pleadings, § 374 

Purpose of statutes, § 167, p. 966 
Executor, disallowance of expenses, § 567, p. 659 
Facts which witnesses attest, § 182 
Family settlements, § 1112, p. 845 
Foreign probate, conclusiveness of decree, § 580, 
p. 697 

Grounds of opposition to probate, § 322, p. 148 
Hearing or trial, parties entitled to open and 
close, § 450 

Inducing revocation, § 285 
Instructions to jury, §§ 470,473 

Conformity to pleadings and evidence, § 469 
Harmless error, § 556, p. 640, n. 63 
Instruments admitted to probate, evidence, § 312, 

p. 121 

Intent of person perpetrating, § 222 
Intention to revoke, § 266 
Judgments and decrees, 

Attack as direct or collateral, § 583 
Validity, § 581 
Jury question, § 432, p. 373 
Limited probate, § 319 

Loss or destruction of will prior to testator’s 
death, § 336 

Matters constituting, § 222 

Motion to show cause to review judgment, § 524, 
p. 566 

Mutual wills, agreement to make, § 1367, p. 310 
Newly discovered evidence, § 491, jl 19 
Number of new trials, § 490 
Objection to validity of will, § 221 
Opening judgment or decree, application or peti¬ 
tion, § 508, p. 519 

Parol evidence, rebutting or establishing, § 634 

Partial invalidity, § 236 

Partial probate, § 319 

Powers, control of exercise, § 1070, p. 731 

Preliminary examination, 

Adverse party, § 444, p. 391 
Witnesses, § 443, p. 390, m 5 
Presumptions, § 237, p. 1085 

Instructions to jury, § 478, n. 90 
Preventing revocation, § 286 
Prior wills, probate of subsequent will, § 313, p. 
127 

Probate, conclusiveness of proceedings, § 577, p. 
675 

Publication of will, purpose of requirement, § 187, 

p. 1011 

Questions for determination on probate, § 317, 
p. 135 

Questions of law and fact, § 463, pp. 434-449 


Fraud—Continued 

Renunciation of devise or legacy, motives, § 1151, 
p. 949 

Renunciation of will procured by, § 325, p. 168 
Revocation, post 

Revoking decree, application or petition, § 508, 
p. 519 

Revoking judgment, order or decree, § 504, p. 509 
Rule against incorporation by reference, § 163, 
p. 957, n. 52 

Setting aside decree of probate, § 503, p. 504 
Setting aside judgment, order or decree, § 504, 
p. 509 

Setting aside verdict, § 483, n. 94 
Setting aside wills, jurisdiction of action, § 354, 
p. 207 

Settlement of will contest, § 325, p. 160 
Statute of frauds, generally, post 
Submission of issues, harmless error, § 542, p. 610 
Subscribing witnesses, necessity of purpose, § 183 
Subscription by witnesses in presence of testator, 

§ 189, p. 1022 

Survivorship, adopted child, § 731, n. 65 
Time, § 222 

Tortious and deceitful, § 222 

Transfer of beneficiary’s interest, § 1119, p. 858 

Trial de novo, admissibility of evidence, § 534 

Umpire construing will, § 626, p. 887 

Vacating judgment or decree, 

Application or petition, § 508, p. 519 
Order or decree, § 504, p. 509 
Weight and sufficiency of evidence, 

Circumstantial evidence, § 261 
Declarations of testator, § 257 
Indirect evidence, § 261 
Questions of law and fact, § 463, p. 435 
Fraud of creditors, family settlements, validity, 
§ 1112, p. 844 

Fraudulent conveyances, actions to construe wills, 
jurisdiction, § 1075 

Fraudulent destruction of will, revocation, § 417, 
p. 339 

Fraudulent misrepresentations, contest of will, for¬ 
feiture, § 1003, p. 508, n. 79 

Free agency, undue influence destroying, § 224, p. 1065 
Free and intelligent product of testator’s mind, § 15, 
p. 690, n. 95 

Free negroes, capacity to take, § 107 
Freehold, admitting will to probate vests in devisees, 
§ 574, p. 671, n. 87 

French and American wills, residuary clause, § 799, 
p. 223, n. 46 

Friendly aliens, capacity to devise real property, § 6 
Friendly suit, actions to construe wills, costs, § 1096, 
p. 799 

Friends, conduct of testator toward, mental capacity, 
§ 53 

Evidence, § 72 
Friendship, 

Capacity of testator to remember, questions of 
law and fact, § 462, p. 423 
Undue influence, § 227, n. 93 
Frivolity, disposition of property, $ 132 
Frivolous appeals, dismissal, § 529, p. 579 
Frozen bank deposits, trusts, allocation of receipts, 
$ 1030(2), p. 585 
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Frugalness of testator, capacity of testator, questions 
of law and fact, § 462, p. 461 
Fulfillment of condition, defeasible fees, § 852, p. 
279, n. 84 

Full faith and credit, 

Ancillary probate, § 344, n. 10; § 349 
Domicile of testator, effect on decree rendered, 
§ 352, p. 201 

Foreign probate, § 580, p. 695 
Fundamental errors, noted on appeal, § 518, p. 543 
Fundamental right, § 3 
Funds, 

Actions to construe wills, liability for costs, 
§ 1096, p. 803 

Ademption of legacies, changes in form, § 1177, 

p. 1000 

Description of property, § 759, p. 165 
Estates, 

Attorney’s fees, liability, § 567 
Costs and expenses, liability, § 560, p. 647 
Liable, annuities, legacies of, § 1134, p. 911 
Life insurance policy, § 779, p. 189 
Funeral expenses, 

Abatement of legacies, § 1164, p. 968 
Charge on estate, § 975, n. 40 
Charitable gift, restrictions as to amount, § 110, 
p. 860 

Conditions, payment, § 1003, p. 505, n. 53 
Construction of wills, ordinary meaning of words, 
§ 599, p. 794, n. 48 

Contracts for disposition of property, amount 
of recovery, § 125, p. 895 
Deductions, § 791 
Implied trusts, payment, § 1019 
Life tenant, limitation over, § 898 
Mutual rights and liabilities, § 1109, n. 67 
Powers, § 1067, p. 709 
Provision for payment, § 134 
Trusts, 

Allocation, § 1030(4), p. 592, n. 60 
Support and maintenance, § 1034, p. 631 
Words of time or contingency, § 933 
Funeral home, intention of testator, § 787, p. 203, n. 1 
Furnace replacement, trust expenditures, allocation, 
§ 1030(4), p. 599, n. 33 

Furniture. Household goods, generally, post 
Future contingency, 

Executory devises, defined, § 916 
Fee simple absolute arising on, § 814 
Future disposition of property, expression of inten¬ 
tion, § 127(2), n. 80 

Future document, incorporation by reference, § 163, 
p. 955, n. 43 

Future effect, class gift, admission of members, § 695 
(4), p. 43 

Future estates, creation, § 133, n. 75 
Future events, 

Defeasible fees, happening, § 850 
Defeasible interest in personalty, § 857 
Determinable fees, § 858 
Future freehold, executor devises, § 916, n. 41 
Future gift, income and profits as incident, § 1101, 
p. 827, n. 12 

Future interests, §§ 909-920, pp. 364^375 

Construction of wills, time of vesting, § 615, p. 

837, n. 6 
Disposition, § 85 

Possibility of reverter, $ 858, n. 64 


Future interests—Continued 

Trusts, preserving or protecting, § 1005; § 1024 
n. 34 ’ 

Future rights, actions to construe will, § 1078, p. 751 
Future time, class gift, ascertainment of members 
§ 695(1) 

Future vesting, corporations, capacity to take, § 106 
p. 825 ’ 

Futurity, words of, class gift, § 695(6), p. 61 
Garage, description of property, § 761, p. 170, n. 80 
Possession and occupancy, § 765, n. 49 
Garage roadway repairs, trust expenditures, alloca¬ 
tion, § 1030(4), p. 598, n. 25 
Garments. Wearing apparel, generally, post 
Gas leases. Oil and gas leases, generally, post 
Gas stove replacement, trust expenditures, alloca¬ 
tion, § 1030(4), p. 598, n. 25 
Genealogical facts, bill of particulars, § 373, p. 246 
n. 27 

General bequest, 

Absolute interest in personalty, § 835 
Title, § 1100 

General demurrer, motion to dismiss petition in na¬ 
ture of, § 373, p. 245 
General descriptions of property, § 748 
General estates tail, § 861 

General gift, subsequent language rendering specific, 
§ 1127 

General legacies, § 1124 

Abatement of legacies, § 1164, pp. 967-972 
Annuities, § 902, n. 44 

Construction of instrument as whole, § 620, p. 862 
Defined, § 1125, p. 881 
Order of abatement, § 1162 
Parol evidence, § 642, n. 26 
Property or funds subject to payment, § 1297 
Revocation by change in form of fund, § 294, 
p. 85 

Right to interest, § 1347 
General legatee, defined, § 1097 
General plan, aid in construction of language used, 
§ 620, p. 859, n. 16 

General provisions, inconsistency with specific pro¬ 
visions, § 621, p. 873 
General residue, § 797 
General scheme, 

Class gift, § 693, p. 31 
Trusts, 

Construction, § 1023, p. 561, n. 98 
Precatory words, § 1011, p. 538 
General verdicts, § 481 

Generation, issue, per stirpes distribution, § 711, 

p. 88 

Genuineness, 

Instrument, burden of proof, § 384, p. 277 
Papers, parol evidence, § 391 
Signatures, post 

Will, conclusiveness of probate proceedings, § 577, 

p. 681 

German language, holographic wills, § 205, p. 1042, 
n. 78 
Gifts, 

Construction of wills, intention of testator, § 591, 
p. 765, n. 6 

Contracts for disposition of property, subsequent¬ 
ly executed transfers, etc., § 119 
Foreign corporations, questioning validity, § 106, 

p. 828 
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Gifts—Continued 

Inter vivos gifts, post 

Later clause cutting earlier provision, § 621, 
p. 870 

Other instruments distinguished, § 147 

Weight and sufficiency of evidence, § 149 
Partial revocation, § 296 
Powers, § 1067, p. 713 

Reference to beneficiary, revocation, § 294, p. 81 
Services of executor, § 102, p. 819 
Spouse of subscribing witness, § 103 
Subscribing witnesses, § 102, p. 819 
Spouse, § 103 

Gifts over on death, §§ 719-728, pp. 103-116 
Glassware, § 787, p. 205, n. 45 
Good faith, 

Actions to construe wills, 

Attorney fees, § 1096, p. 813 
Evidence, § 1091 
Ancillary probate, § 344 
Arbitrator construing will, § 626, p. 887 
Banks, assignment of legacy, § 1121, p. 864, n. 69 
Consummation of property, § 1067, p. 710 
Contest of will, forfeiture provisions, § 1003, 
p. 510 

Discretion in trustee, exercise, § 1008, p. 525 
Election of rights, admissibility of evidence, 
§ 1283, p. 119 

Invasion of corpus, life tenant, § 899, n. 18 
Limited powers, exercise, § 1067, p. 708 
Mutual wills, agreement to make, § 1367, p. 310 
Power of appointment, exercise, § 1068, p. 717 
Power of sale, exercise, § 1067, p. 709 
Powers, exercise of, § 1067, p. 706 
Practical construction by interested parties, § 627, 
p. 889 

Probate or contest of will, costs, allowance 
against estate, § 560, p. 648 
Settlement of will contest, § 325, p. 159 

Contingent interests as affected, § 325, p. 163 
Trustees, § 1037, p. 641 

Capital and income, allocation, § 1030(1), p. 
580 

Umpire construing will, § 626, p. 887 
Good faith purchasers, parties entitled to probate, 
§ 315 

Good morals, conditions, public policy, § 977, p. 465, 
n. 63 

Good will, business, § 787, p. 202 
Goods and chattels, 

Contracts for disposition of property, actions, 
§ 123, p. 887 

Words of general application, § 778 
Government bonds, 

After-acquired property, § 756, p. 156, n. 50 
Disposition, § 76, n. 28 
Other instruments distinguished, § 142 
United States bonds, generally, post 
Government surveys, description of property, loca¬ 
tion, § 764 

Governmental bodies, 

Beneficiaries, designation, § 690 
Capacity to take, § 107 
Grammar, construction of wills, § 612 
Grammatical accuracy, § 612, n. 14 
Grandchildren, 

Abatement of legacies, preference, § 1164, p. 969 


Grandchildren—Continued 

Beneficiaries, designation, § 651, p. 950; §§ 656, 
663 

Construction of wills, intention of testator, § 617, 
p. 846, n. 73 

Contingent remainders, words of survivorship, 
§ 970, p. 452 

Descendants as including, § 660, p. 964 
Family as including, § 662 
Heirs as including, § 674 
Heirs of body as including, § 679 
Interpretation of children as including, § 656, 
p. 960, n. 27 

Issue as including, f 666, pp. 979, 987 
Legal representatives as including, § 684 
Lineal descendants as including, § 660, p. 966 
Per capita distribution, § 707, p. 79 
Questions of law and fact, § 463, p. 442 
Rule in Shelley’s case, § 879, p. 310 
Survivors, persons included, § 731 
Survivors of deceased persons, per stirpes dis¬ 
tribution, § 713 

Vested remainders, words of survivorship, § 970, 
p. 452 

Grandnieces and nephews, 

Beneficiaries, designation, §§ 664, 667 
Children as including, § 658 
Grandparents, parent as including, § 669 
Grant of administration, definitions, § 307 
Grantees of property, parties interested with right 
of appeal, § 517, p. 539 

Gratuitous services, contract for disposition of prop¬ 
erty, evidence, § 123, p. 890 
Gratuity, 

Devise as, § 1125, p. 878 
Legacy as, § 1125, p. 874 

Grave stone, powers of sale, exercise, § 1067, p. 709 
Gravel pit, description of property, location, § 764, 
n. 35 

Graveyard repair, charitable gift, § 109, p. 839 
Great grandchildren, 

Beneficiaries, designation, § 651, p. 948 
Children as including, § 658 
Descendant as including, § 660, p. 964 
Issue as including, § 666, pp. 979, 987 
Lineal descendants as including, § 660, p. 967 
Great grandnephews and grandnieces, grandnephews 
and nieces as including, § 664 
Greece, § 2 

Gristmill, description of property, § 762, n. 9 
Gross inequality, unjust or unnatural will, § 62 
Ground lease, title, § 1101, n. 94 
Ground rents, 

Description of property, § 759, p. 163, n. 51 
Devise of interest in land, § 769 
Interest passing, § 773 
Money as including, § 779, p. 187 
Grounds, action to construe wills, § 1083 
Group description, class gift, § 693, p. 26 
Growing crops, incident to gift, § 1101, p. 826, n. 2 
Guarantees, § 3 

Guarantor of mortgage, subscribing witnesses, com¬ 
petency, § 185, p.1005 
Guardian ad litem, 

Actions to construe wills, 

Appeals, § 1095, p. 791, n. 97 
Attorney fees, § 1096, p. 812 
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Guardian ad litem—Continued 

Appointment, decisions reviewable, § 516, p. 532 
Contest of will, security for costs, § 564, p. 655 
n. 63 

Fees, taxable costs on appeal, § 572, p. 670 
Necessary parties to probate proceedings, § 362 
Opposition to probate, § 323, p. 150, n. 11 
Settlement agreements, approval of court, § 325, 
p. 165 
Guardians, 

Actions to construe wills, § 1082 
Ademption of legacies, § 1174 
Appointment, § 134 

Charitable gifts, right to question, § 110, p. 851 
Class gift, effect of appointment, § 695(6), p. 56 
Community property, assent to disposal, § 1119, 
p. 857 

Construction of wills, words and phrases, § 613, 
p. 819 

Contest of wills, 

Necessary parties defendant, § 367 
Plaintiff, § 366 
Probated will, § 329, p. 177 
Deposition of guardian as adverse party, § 444, 
p. 390, n. 13 

Election of rights for ward, § 1246 
Family settlements, approval, § 1112, p. 844 
Implied trust, authority or directions, § 1018 
Legal representatives as including, § 684 
Option to take property or money, § 1103 
Questions of law and fact, § 463, p. 442 
Special guardians, generally, post 
Subscribing witnesses, competency, § 185, p. 1006 
Trusts, administration of funds, § 1010, p. 532, 
n. 72 

Undue influence, 

Presumptions, § 239, p. 1093 
Weight and sufficiency of evidence, § 253 
Unprobated will, action to set aside, § 333 
Void appointment, powers, § 1062 
Guardianship, 

Adjudication of insanity, presumptions, § 37 
Compelling production of insane ward’s will, § 306 
Demented persons, § 20 
Mental capacity, 

Admissibility of evidence, § 45 
Weight and sufficiency of evidence, § 64 
Guardianship of children, § 1 

Guide posts, construction of wills, statutory provi¬ 
sions, § 588 

Guide to testamentary acts, insane delusions, § 18, 
p. 713 
Guns, 

Description of property, § 748, p. 37 
Household goods, § 787, p. 201 
Habendum, 

Defined, § 802 

Fee simple absolute, qualifying, § 813, p. 246 
Habits, 

Mental capacity, admissibility of evidence, § 43 
Personal habits and conduct, § 22 
Testator, mental capacity, admissibility of evi¬ 
dence, § 52 

Testator’s speech, parol evidence, § 635, p. 913 
Habitual delusions, capacity of testator, questions of 
law and fact, § 462, p. 423 
Habitual insanity, § 36 


Habitual intoxication, mental capacity, § 25 
Weight and sufficiency of evidence, § 61 
Half blood, 

Heirs, meaning, § 673 
Next of kin as including, § 682 
Half brother’s heir, restriction of gift, § 717 t> oq 
n. 12 * ' 

Half nephews and nieces, beneficiaries, designation. 
§ 667 

Hallucinations. Insane delusions, generally, post 
Hamlet, description of property, location, § 764, n. 29 
Hand of witness guided by another, § 191 
Hands, signing by mark for loss of use, § 172 
Handwriting, 

Appeals, questions of fact, § 556, p. 632 
Holographic wills, post 

Subscribing witnesses, evidence of proper attesta¬ 
tion clause, § 413 

Surrebuttal, admissibility, § 451, p. 403, n. 74 
Testator, evidence of proper attestation clause, 
§ 413 

Testator and witnesses, evidence, § 395 
Undue influence, admissibility of evidence, § 246 
Handwriting experts, 

Costs, disallowance, § 562 
Judicial opinion, § 501 

Happenings, termination of trust, §§ 1041-1046, 
pp. 658-668 
Happiness, 

Beneficiaries, construction of wills, intention of 
testator, § 592, p. 777 

Trust beneficiary, invasion of principal, § 1034, 

p. 626 

Hardship, changed economic conditions, construction 
of will, § 586, p. 714, n. 3 
Harmless error, 

Actions to construe wills, appeals, § 1095, pp. 793, 
794 

Appeals, § 542 

Harmonious purpose, presumptions, § 633, p. 898 
Harmonization, inconsistent provisions on construc¬ 
tion, § 621, p. 866 

Harsh consequences, construction of wills, primary or 
ordinary meaning of words, § 599, p. 795 
Hatred, contest of probated will, admissibility of evi¬ 
dence, § 328, p. 174 
Health, 

Mental capacity, § 29, p. 729 

Weight and sufficiency of evidence, § 67 
Trust, support and maintenance, § 1034, p. 627 
Hearings. Trial or hearing, generally, post 
Hearsay evidence, 

Admission without objection, consideration, 5 451, 
p. 406 

Contents of lost or destroyed will, § 405 
Declarations before or after execution of will 
§ 473 

Declarations of testator, § 247 
Election of rights, § 1283, p. 121, n. 29 
Examination of witnesses, harmless error, $ 556, 
p. 638, n. 60 

Mental capacity, admissibility, § 40 
New trial, probative value, § 492, n. 29 
Objection to admission, § 451, p. 406 

Waiver by failure to object, § 488, n. 42 
Post-testamentary declarations of deceased tes¬ 
tator, § 400, p. 304, n. 81 
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Hearsay evidence—Continued 

Undue influence, questions of law and fact, § 463, 
p. 440 

Heirlooms, § 787, p. 205 

Storage, trust expenditures, allocation, § 1030(4), 
p. 597, n. 20 

Heirs, §§ 671-681, pp. 992-1006 
See, also, 

Descendants, ante 
Next of kin, post 
Relatives, post 

Absolute interest in personalty, words creating, 
§834 

Actions to construe wills, § 1085 
Adopted children, § 674, p. 998 
Agreements affecting right to oppose probate or 
contest will, § 325 
Aliens, § 673 

Ancillary probate, determination in, limitation of 
actions, § 359, p. 215 
Appeals, 

Interest of appellant, § 522 
Parties, § 519, p. 544 
Parties entitled to notice, § 524, p. 562 
Blood relatives, § 673 
Capacity of taking, § 98, p. 813 
Charitable gifts, protection, § 109, p. 841 
Children as included, §§ 658, 674 
Collateral heirs, generally, ante 
Collective meaning, § 673 

Conclusiveness of probate proceedings, § 577, 
p. 685 

Conflict of laws, § 672 
Construction of wills, 

Disinheritance or exclusion, § 616, p. 843 
Exclusion of heir or distributee, § 616, p. 843 
In favor of, § 616, pp. 840-844 
Incident to proceedings to determine, § 317, 
p. 139, n. 53 

Words and phrases, § 613, p. 820 
Construction of word, § 671 
Contest of will, 

Agreements affecting right, § 325, p. 159 
Defendant, § 367 

Necessary parties defendant, § 367 
Contracts for disposition of property, remedy of 
rescission, § 122, n. 59 

Corporate gift, power to question validity, § 106, 

p. 826 

Corporate legatees, § 673 
Debts of beneficiaries, generally, ante 
Description of class dependent on contingency, 
§ 98, p. 814 

Determination of whose intended, § 671 
Devolution of property, charitable gift invalid, 
§ 109, p. 842 

Different bequests in same instrument, § 795 

Estate as meaning, § 684 

Exclusion, § 98, p. 807 

Fee simple absolute, generally, ante 

Foreign corporation gift, right to question, § 106, 

p. 828 

Former marriage, children by, § 674, p. 998 
Good faith settlements, § 325, p. 159 
Grandchildren as included, § 674 
Husband as included, § 675 
Illegitimate children as included, § 674, p. 1000 
Interests subject to debts, § 1333 
97 C.J.S.—60 


Heirs—Continued 

Issues of fact, consideration on Issue of probate, 
§ 317, p. 137 

Lapse of legacies or devises, persons entitled to 
take, § 1220 

Legal representatives as including, § 684 
Life tenant, § 676 

Lineal descendants, generally, post 
Living persons, § 678 

Lost or destroyed wills, proceedings to establish, 
§364 

Male heirs, § 673 

Natural heirs, generally, post 

Nature of property as affecting, § 677 

Notice of proceedings to probate, § 370, p. 234 

Opposition to probate, § 323, p. 151 

Agreements affecting right, § 325, p. 159 
Parol evidence to vary terms of words, § 639, 
p. 928 

Parties interested with right of appeal, § 517, 
p. 536, n. 50 

Parties to probate proceedings, § 362 
Preliminary issue of heirship, jury trial, § 431, 
p. 367 

Primary meaning, § 673 

Probate proceedings, necessary parties, § 362 

Relations, as including, § 670 

Relatives as including, § 670 

Secondary meaning, § 673 

Service of citation, parties served, § 369, p. 229 
Solemn form probate, parties concluded, § 577, 
p. 687, n. 61 

Subscribing witnesses, competency, § 185, p. 1006 
Substitutional gift, use of words, § 739 
Survivors of deceased persons, per stirpes dis¬ 
tribution, § 713 
Survivorship, 

Deceased beneficiaries, § 732 
Restrictions as to amount of charitable gift, 
§ 110, p. 845 
Synonyms, § 673 
Technical meaning, § 671 
Time of ascertaining, § 680 

Trust beneficiaries, right to property on termina¬ 
tion, § 1054 

Trust remaindermen, rights on termination of 
trust, § 1055 
Wife as included, § 675 
Word of purchase or limitation, § 681 
Word used more than once, § 671 
Heirs at law, 

Family as including, § 662 
Issue as including, § 666, p. 979 
Heirs of body, § 679 

Children as including, § 658 
Conditional fee simple, § 860 
Estates tail, generally, ante 
Issue, primary meaning, § 666, p. 977 
Life estates, effect of remainder, § 892, p. 328 
Heirs of optionee, option to purchase property of es¬ 
tate, exercise, § 1104 
Hereditaments, 

Description of property, § 761, p. 169; § 770 
Operative words, § 761, p. 169 
Hereditary insanity, 

Mental capacity, admissibility of evidence, § 42 
Presumptions, § 33 

Weight and sufficiency of evidence, § 60 


945 



WILLS 


High order of intelligence, § 15, p. 700 
Highways, improvement or construction, § 93 
History, § 2 
Aliens, § 6 
Estates tail, § 861 
Indians, § 7 

Holographic changes, modification of will, § 577, p. 
675, n. 37 

Holographic preliminary drafts, class gift, aids to 
construction, § 693, p. 33 
Holographic wills, § 204 
Abbreviations, § 204 
Alterations, § 282, n. 29 
Ancillary probate, § 344, n. 26 
Appeals, questions of fact, § 531, p. 593 
Burden of proof, § 383, p. 265, n. 71; § 384, p. 
267, n. 1 

Capacity to make, § 202 
Codicils, § 207 

Condition of date, § 205, p. 1045 
Conflict of laws, § 201 
Construction, 

Meaning of words used, presumption, § 600, 
p. 798, n. 84 

Parol evidence, § 635, p. 907, n. 7 
Whole, § 620, p. 858, n. 15 
Contest, protocolization decree, effect, § 423, n. 88 
Copy as evidence of intent, § 390, p. 295, n. 39 
Correctness of dates, § 205, p. 1045 
Custody, § 206 
Date, § 205, p. 1044 

Extrinsic evidence, § 391, p. 296, n. 67 
Declarations of testator as evidence, § 401 
Defined, § 200 
Deposit, § 206 
Depositions, § 445, p. 395 

Dismissal of appeal on later discovery, § 529, 
p. 578, n. 1 

Due execution presumed from complete attesta¬ 
tion clause, § 386, p. 291, n. 98 
Duplicates, admission to probate, § 313, p. 129 
Execution of wills, ante 
Foreign probate, res judicata, § 580, p. 700 
Form, § 204 

Handwriting of testators, § 205, p. 1042 
Codicils, § 207 

Questions of law and fact, § 461 
Identification of beneficiaries, parol evidence, § 
639, p. 929, n. 41 

Incorporation of documents by reference, § 205, 
p. 1043 

Intention of testator, post 
Interlineation, § 282, n. 29; § 299, p. 89 
Instructions to jury, § 475, n. 67 
Presumption, § 420, p. 350 
Issue, meaning of term, § 666, p. 983, n. 54 
Jury issues, § 434, p. 378, n. 21 
Lost or destroyed wills, questions of law and 
fact, § 460 

Mariners’ wills, § 220 

Number of dates, § 205, p. 1044 

Presumption, 

Execution on date, § 384, p. 275 
Meaning of words used, § 600, p. 798, n. 84 
Reexeeution, § 384, p. 277 
Testamentary capacity, § 31, p. 733, n. 17 
Probate, § 312, p. 122 


Holographic wills—Continued 

Questions of law and fact, § 461 
Revival and republication, § 299, p. 89 
Revival after revocation by subsequent wilL t 
301, p. 93 ^ * 

Revocation, § 420 

By whom act committed, § 278, n. 22 
Procedure, § 271 
Subsequent will, § 274, n. 46 
Unattested holographic will, § 268, n. 1 
Rewritten, revocation not presumed, § 385, p. 281 
Separate instruments constituting will, § '624, n 
55 

Signatures, § 200 
Codicils, § 207 

Questions of law and fact, § 461 
Testator, § 205, p. 1045 
Signed by two persons, § 1364, p. 286 
Soldiers’ wills, § 220 

Subscribing witnesses, beneficial interest, 5 102, 

p. 820 ^ 

Subsequent will, revocation by, § 274, n. 46 
Sufficiency of evidence, § 420 
Time, date, § 205, p. 1045 
Undue influence, admissibility of evidence, § 245 
p. 1110, n. 11 ' " ! 

Home, 

Defeasible fees, condition fulfilled, § 856, n. 30 
Description of property, § 759, p. 165 

Home farm, identification of property, parol evidence, 

§ 640, p. 934, n. 73 

Home for aged, charitable gift, § 109, p. 839 
Restrictions as to amount, § 110, p. 847 
Homestead, 

Application for award in lieu of, limitation of 
actions, § 359, p. 215 
Debts of testator, liens, § 1325, n. 86 
Description of property, § 761, p. 170 
Household goods or furniture, § 787, p. 202 
Surviving spouse, election of rights, § 1264, p. 68; 
§ 1267, p. 88 

Occupational homestead, § 1279, n. 98 
Surviving spouse, taking under will, § 1288, 
p. 142 

Waiver, § 1287, p. 129 
Termination of trust, § 1042, p. 658, n. 94 
Widow’s share, § 702, n. 59 
Homestead entry, disposition, § 82 
Homestead right, condusiveness of probate proceed¬ 
ings, § 577, p. 682, n. 25 

Honorable motives, presumptions, intention of tes¬ 
tator, § 618, n. 9 

Honorary trusts, nature and purpose, § 1005 
Hope and perfect faith, trusts, precatory words, § 1011, 
p. 540 
Hospital, 

Charitable gift, restrictions as to amount, § HO, 
p. 847 

Condition subsequent, fee subject, § 859, n. 67 
Conditions, establishment, § 1003, p. 501 
Hospital confinement, capacity of testator, questions 
of law and fact, § 462, p. 431 
Hospital records, preliminary examination of wit¬ 
nesses, § 443, p. 390 

Hotel, household goods or furniture, § 787, p. 202, 
n. 93 
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House, 

Description of property, § 761, p. 170 
Specific devise, § 1130 

Subscription by witnesses in presence of testator, 
§ 189, p. 1023 

House contents, specific legacy, § 1129, p. 900 
House number, description of property, location, § 764 
House use, § 805 

Household and personal use, property described, § 788 
Household goods. 

Defined, § 787, p. 201 
Description of property, § 748, n. 25 
Acquired by marriage, § 752 
General residuary clause, § 797, n. 12 
Life estates, § 894 
Operative words, § 778 
Residence and grounds as including, § 786 
Selection by legatee, § 790, n. 86 
Trust property, § 1029, p. 574, n. 12 
Household servants, beneficiaries, designation, § 661, 
n. 65 

Housekeepers, questions of law and fact, § 463, p. 442 
Housing, trust, support and maintenance, § 1034, 
p. 627 

Husband and wife, 

Antenuptial agreements, generally, ante 
Beneficiaries, designation, § 665 
Capacity to take, spouse of subscribing witness, 
§103 

Charitable gift. 

Right to question, § 110, p. 852 
Survivorship, § 110, p. 845 
Community property, generally, ante 
Conflict of laws, § 97, p. 804 
Contracts for disposition of property, § 117, p. 880 
Rights of surviving spouse, § 120 
Descendants as including, § 660, p. 964 
Disposition of property in which survivor has in¬ 
terest, § 87 

Divorce, generally, ante 
Exclusion of other, § 97, p. 802 
Heir as including, § 675 

Holographic wills, jointly executed instruments, 
§ 205, p. 1042, n. 78 

Implied devise or bequest, § 595, n. 3 
Intended future spouse, § 97, p. 803 
Interests subject to debts, § 1333 
Joinder of wife in husband’s will, § 97, p. 803 
Joint wills, generally, post 
Mutual wills, generally, post 
Nephew, beneficiaries, designation, § 667 
Next of kin as including, § 682 
Questions of law and fact, § 463, p. 442 
Remarriage, generally, post 
Separation agreement, generally, post 
Statutory share, § 97, p. 803 
Subscribing witnesses, competency, § 185, p. 1000 
Support during settlement of estate, § 97, p. 806 
Surviving spouse, generally, post 
Undue influence, § 230, p. 1081 
Burden of proof, § 239, p. 1099 
Presumption, § 239, p. 1099 
Unnatural provisions, § 255 
Weight and sufficiency of evidence, § 253 
Hypothesis, actions to construe will, § 1078, p. 751 
Hypothetical class, class gift, construction of words, 
§ 695(5), p. 48 


Hypothetical questions. 

Actions to construe will, § 1078, p, 753 
Answer, instructions to jury, § 479, n. 25 
Dismissal of appeals, § 529, p. 579 
Harmless error, § 556, p. 638, n. 59 
Idem sonans, notice of appeal, spelling of names, § 
524, p. 565 

Identical bequests in different instrument, § 795 
Identical bequests in same instrument, § 795 
Identification, 

Beneficiaries, 

Burden of proof, § 639, p. 928, n. 39 
Class gift, § 693, p. 26 

Construction of wills, questions of law and 
fact, | 632, n. 21 

Parol evidence, § 636, p. 919; § 639, pp. 927- 
932 

Power of appointment, § 1062, p. 703 
Duty of executor, § 304 
Legatee, specific legacies, § 1125, p. 880 
Life insurance policy, § 783 
Parol evidence, § 391 
Property, 

Latent ambiguities, parol evidence, § 637, p. 
924 

Parol evidence, § 640, pp. 932-935 
Republication by codicil, § 303, p. 98 
Scrivener, burden of proof, § 383 
Testator, weight and sufficiency of evidence, § 418 
Identification mistakes, construction of wills, elimina¬ 
tion or correction, § 610 
Ignorance, 

Conditions, existence, § 1000 
Election of rights, 

Equitable relief for failure to elect, § 1251 
Excuses for failure to elect, § 1250 
Pleadings to set aside, § 1255 
Revocation of election, § 1254, p. 40 
Ownership, description of property, § 759, p. 164 
Property ownership, mental capacity, evidence, § 
73 

Rights, acceptance of devise or legacy, estoppel, 
§ 1149, p. 947 

Settlement agreements, estoppel, § 325, p. 168 
Subscribing witnesses, opportunity to see testa¬ 
tor’s signature, § 188, p. 1021 
Ignorantly used words, construction of wills, disre¬ 
gard, § 610, n. 82 

Illegal accumulation of income, invalid provisions, § 
151 

Illegal disposition of property, presumptions, intent 
of testator, § 614, p. 823, n. 68 
Illegal object, § 93 

Illegality of bequests, subsequent instrument inop¬ 
erative for, § 274, p. 51 
Illegibility, signature of testator, § 171 
Illegitimacy, instructions to jury, conformity to plead¬ 
ings and evidence, § 469, n. 13 
Illegitimate children, § 657; § 666, p. 985 

Appeals, questions of law, § 531, p. 594, n. 73 

Beneficiaries, designation, § 651, p. 949 

Children as including, § 657 

Contest of will, probated will, § 329, p. 180 

Designation, § 651, p. 949 

Exclusion, § 99 

Grandchildren as including, § 663 
Heirs as including, § 674, p. 1000 
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Illegitimate children—Continued 

Inheritance from parent, § 666, p. 986 
Issue as including, $ 666, p. 985 
Lapse of legacies or devises, statutory provisions, 
§ 1219, p. 1064 

Legitimation under statute, § 666, p. 986 
Nephews and nieces, beneficiaries, designation, § 
667 

Next of kin as including, § 682 
Sons and daughters, designation of beneficiaries, 
§ 691 

Illegitimate persons, parol evidence, inclusion, f 639, 
p. 931 

Illicit relations, undue influence, § 231 

Questions of law and fact, § 463, p. 440 
Illiteracy of testator, 

Construction of will, intention of testator, § 592, 
p. 778, n. 40 

Knowledge of contents, § 130 
Testamentary capacity, § 16 
Illness. Sickness, generally, post 
Illusory appointments, power of appointment, § 1068, 
p. 720 

Illusory transfers, surviving spouse, election of rights, 
property as to which necessary, § 1264, p. 64 
Illustrations, property described by use, § 788 
Imbecility, § 21 

Mental capacity, weight and sufficiency of evi¬ 
dence, § 64 
Immediate class gift, 

Admission of members bora or qualifying after, 
§ 695(4), p. 42 

Ascertainment of membership, § 695(3), p. 37 
Immediate gift, words of survivorship, § 733, p. 126 
Imminence of death, capacity of testator, questions 
of law and fact, § 462, p. 429 
Immoral objects, § 93 

Impairment of memory, mental capacity, § 28 
Impaneling jury, probate and contest of will, § 449 
Impartial treatment of heirs, § 698, n. 18 
Impeachment, 

Attesting witnesses, § 393 
Mental capacity, evidence, § 75 
Subscribing witnesses, § 185, p. 998 

Contradictory statement, § 411, p. 327 
Imperative language, fee simple absolute, qualifying, 
§ 813, p. 246, n. 36 

Imperative power, devolution of property, § 1072, 
p. 740 

Imperfect instrument, presumption against operating 
as will, § 129, p. 903, n. 10 
Implements, business, § 787, p. 202 
Implied bequests, § 595 

Implied charge, debts of testator, § 1322, p. 238 
Implied conditions, 

Acceptance of benefit under will, § 1149, p. 944 
Remainders, survival, § 970, p. 451 
Specific words, § 976 

Implied consent of husband, married women, § 11. 
Implied contracts, contract for disposition of property, 
§ 123, p. 887 
Implied creation, 

Absolute interest in personalty, § 839 
Conditional fee simple, § 860 
Estates tail, § 861 
Fee simple absolute, § 816 
Life estates, § 891 


Implied creation—Continued 
Trust, § 1008, p. 523 
Implied cross remainders, § 911 
Implied estates, § 807 

Implied exception, general devise or bequest, $ 760 
Implied intention, § 129, p. 905, n. 12 
Substitutional gift, § 738 
Implied life estate, limitation over, § 898 
Implied limitation over, defeasible fees, § 852, p 278 
Implied promise to learn of testator’s death, custodian 
§ 311, p. 117 

Implied republication, revival and republication, § 298 
Implied restriction of gift, § 717, p. 99 
Implied revocation, 

Inconsistent disposition of property, § 274, p. 47 
Marriage, § 290 
Operation of law, § 269 
Presumptions, post 
Prior will, revival, § 301, p. 92 
Subsequent will, § 274, n. 46 
Implied trusts, §§ 1017-1019, pp. 551-558 

Actions to construe wills, jurisdiction, § 1075 
Appointment, custodian of property, § 1019 
Authority, benefit of others, § 1019 
Authority to executor or guardian, § 1018 
Benefit of others, authority or direction, § 1019 
Custodian of property, appointment, § 1019 
Directions, benefit of others, § 1019 
Directions to executor or guardian, § 1018 
Discretion to executor, § 1018 
Doubtful intention, § 1018 
Illegality or ineffectiveness, § 1017 
Intention not to pass beneficial interest, § 1017 
Life tenants and remaindermen, § 1017 
Negative intention, § 1017 
Trust power, § 1018 

Implied words, construction of wills, supplying omit 
ted words, § 609, n. 70 

Importance of interests or amounts involved, actions 
to construe, § 1079 
Importunity, undue influence, § 226 
Imposition, 

Execution of wills, purpose of statutes, § 167 
p. 966 

Subscription by witnesses in presence of testa¬ 
tor, § 189, p. 1022 

Imposition to identity, § 189, p. 1022 
Impossibility of condition, defeasible interest in per 
sonalty, § 857 

Impossibility of performance, 

Attached condition, parol evidence, § 636, p. 918 
n. 69 

Conditions, § 977, p. 466 
Revocation, provision of codicil, § 275, p. 54 
Termination of trust, § 1040, p. 656 
Trusts, effect of failure, § 1060 
Vested interest, conditions subsequent, S 943 
p. 413 

Impossibility of purpose, lapse of legacies or devises 
§ 1212 

Impossible contingency, defeasible fees, $ 856 
Impounding, 

Papers of adverse party, preliminary examina 
tion before trial, $ 444, p. 391, n. 12 
Will, § 3, n. 84 

Imprisonment of body or mind, undue influence, $ 224 
p. 1067, n. 30 
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Improper relations. 

Presumption of undue influence, § 240 
Undue influence, § 231 
Improvements, 

Contracts for disposition of property, damages, 
§ 123, p. 891 

Description of property, § 763 
Family burial ground, § 800 
Land, conditions, performance, § 1003, p. 503 
Lot, defeasible fees, § 852, p. 278, n. 72 
Trust expenditures, allocation, § 1030(4), p. 597 
Improvident gift, charitable gift, restrictions as to 
amount, § 110, p. 844 
In rem proceeding, 

Ancillary probate, § 348 

Contest of will, probated will, § 328, p. 173 

Foreign probate, § 580, p. 695 

Opposition proceeding to probate, § 322, p. 147 

Probate, § 308, pp. 105,107. 

Revoking decree of probate, § 503, p. 506 
Vacating decree of probate, § 503, p. 506 
Inability to recognize will, capacity to revoke, § 264, 
n. 24 

Inability to speak, presumption of incapacity, § 31, 
p. 733 

Inability to write or sign name, signing by mark, 
§ 172 

Inaccurate expression of intent, fee simple absolute, 
§ 813, p. 242, n. 22 
Inadvertence, 

Express clause of revocation, insertion, § 274, 
p. 47, n. 97 

Judgment or decree taken by, relief from default, 
§ 369, p. 228 

Property included, trusts, § 1029, p. 575 
Words, construction of wills, disregard, § 610, 
n. 82 

Inalienable right, § 3 
Incapacity, trustees, § 1061 

Incapacity of corporation, parties who may question, 

§ 106, p. 826 

Incapacity to take, class gift, acceleration of class 
determination, § 695(7) 

Inchoate existence from time of making, § 128 
Incidental benefit, subscribing witnesses, § 102, p. 819 
Incidental powers, § 1067, p. 713 
Incidental rulings subject to review, § 530, p. 585 
Incidents of estate, engrafted on intention of testa¬ 
tor, § 802 

Inclosure, description of property, § 763 
Incoherent speech, aged persons, § 27, p. 725, n. 28 
Income, 

Abatement of legacies, preference, § 1168 
Accumulated income, generally, ante 
Annuities, § 902 

Payment, § 1305, p. 195 
Apportionment, § 1108 
Charges, § 771 

Commencement of right, § 761 

Construction of wills, words and phrases, § 613, 

p. 820 

Debts of testator, property liable, § 1318 
Deduction of debts and expense, § 791 
Definitions, ante 
Description of property, § 768 
Principal, § 759, p. 166 
IDevise of interest in land, § 769 


Income—Continued 

Disposition without disposing of principal, § 131 
Duration of right, § 771 

Election of rights, effect of election on donees, 
§1294 

Expenses, § 771 

Failure of testamentary disposition, § 1225, 
p. 1074 

Fee simple absolute, § 820 
Incident to gift, § 1101, pp. 824-829 
Investment, defined, § 781 
Legacies, § 1131 

Charge on, § 1300 
Payment, § 1305, p. 197 
Life estates, intention to create, § 891, n. 70 
Life gift, § 693, p. 30, n. 88 
Partial intestacy, residuary clause, § 1226, p. 1078 
Passing under particular expressions, § 770 
Residuary clause, § 799, p. 227 
Shares, § 703 
Surplus income, 

Shares, § 703 

Trusts, disposal, § 1038, pp. 645-651 
Trusts, restoration of corpus, § 1035, p. 636 
Survivors, interests and rights, § 736 
Taxation. Income tax, post 
Termination of rights, § 771 
Time income accrues, § 1133 
Trusts, post 

Use and enjoyment, nature and extent, § 771 
Use of fund, § 785 

Income of fund, class gift, admission of members, 
§ 695(5), p. 52 
Income of property, § 903 

Acceptance of condition, § 997 
Contingent interest, § 941 

Diversion of interest, § 935 
Contingent remainders, enjoyment before pay¬ 
ment or distribution, § 958 
Description, § 747, n. 1 
Divide and pay over rule, § 934 
Doubtful words, § 903 

Implied trusts, authority or directions to exec¬ 
utor or guardian, § 1018 
Rejection of condition, § 997 
Spendthrift trusts, § 1007, p. 521, n. 47 
Trusts, applying for benefit of beneficiary, § 1005 
Vested interest, § 941 

Diversion of income, § 935 
Vested remainders, enjoyment before payment 
or distribution, § 958 

Income taxes, § 771 

Annuity free of, § 1134, p. 913 
Charitable gift, determination of excess amount, 
§ 110, p. 855 

Mutual rights and liabilities, § 1109 
Net income, determination, § 1132 
Returns, construction of wills, parol evidence, 
§ 635, p. 913 

Trust expenditures, allocation, § 1030(4), p. 595, 
n. 89; § 1030, p. 601 

Trusts, allocation of receipts, § 1030(2), p. 585 
Incompetency, 

Adjudication, § 20 

Affecting capacity, § 462, p. 431 
Election of rights, death before, § 1246 
Family settlements, § 1112, p. 847 ‘ 
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Incompetency—Continued 

Subscribing witnesses, § 193 
Trust income, payments, § 1037, p. 640, n. 43 
Undue influence, admissibility of evidence, § 246 
Witness, revocation instrument attested by, § 274, 
p. 50 

Incomplete instruments, § 159 

Admission to probate, § 312, p. 119, n. 38 
Inconsequential incidents, mental capacity, evidence, 
§ 72 

Inconsistency, 

Construction, § 621, pp. 866-873 
Disposition of property, 

Codicil as revocation of will, § 275, p. 55 
Revocation, § 274, p. 47 
Limitation, 

Defeasible fees, § 855 

Defeasible interest in personalty, § 857 

Estates tail, § 862 

Limitation over, rule in Shelley’s case, § 874 
Powers, § 1063 

Subsequent will, revocation by, § 274, n. 45 
Incorporation, 

Charity, necessity to take, § 687 
Revival and republication, § 298 
Unincorporated associations, capacity to take, 
§ 105 

Incorporation by reference, § 161; § 163, p. 952 
Actions to construe wills, agreements, § 1091 
Codicils, § 164 

Holographic wills, § 204; § 205, p. 1043; § 299, 
p. 89 

Trusts, § 1013 

Incorrect spelling, name of beneficiary, § 649, n. 66 

Charitable gift, § 110, p. 858 
Description of property, § 752 
Value of estate, implied revocation, § 294, p. 83 
Indebtedness. Debts, generally, ante 
Indefiniteness, 

Bequest, 

Absolute interest in personalty, § 835 
Revocation, subsequent will inoperative, 
§ 274, p. 51 

Failure of issue, death without issue, § 724, p. 109 
Grounds of opposition to probate, § 322, p. 148 
Provisions, partial or limited probate, § 319 
Independent actions, rejected will, establishment, 
§ 326 

Independent advice, 

Consent of spouse to other’s disposition, § 97, 
p. 807 

Undue influence, § 230, p. 1081 
Independent disposition of property, codicil, § 164 
Independent executors, contracts for disposition of 
property, parties to action for damages, § 125, 
p. 893 

Independent means, trust, support and maintenance, 
§ 1034, p. 628 

Independent provisions, separate construction, § 620, 
p. 864 

Independent specific provisions, class gift, persons 
claiming shares, § 695(6), p. 55 
Independent will, § 1 

Indian trust property, probate of wills, § 310 
Indians, 

Acknowledgment of instrument, § 181 
Capacity to make, § 7 


Indians—Continued 

Construction of wills, conflict of laws $ 
p. 720, n. 27 ’ 8 

Federally protected, revocation by subsequent 
marriage, § 291, p. 72, n. 15 
History, § 7 

Husband and wife, § 97, p. 804, n. 81 
Surviving spouse, election of rights, limitation 
of right to disinherit, § 1258, p. 54 
Indifference, subscribing witnesses, opportunity to- 
see testator’s signature, § 188, p. 1021 
Indigent homes, charitable gift, § 109, p. 839 
Indirect benefit, exclusion from will, § 717, p. 99 
Indirect evidence, undue influence, admissibilitv 
§ 245, p. 1109 19 

Individual gifts, shares, § 699 
Indorsement, 

Bank records, § 167, p. 965, n. 49 
Codicil on will as republication, § 303, p. 98 
Credit on bill or note, other instruments dis¬ 
tinguished, § 147 

Returns, service of citation, § 369, p. 231 
Revocation on will or codicil, § 273 
Inducement, contracts for disposition of property 
§ 112 

Industrial insurance policy, disposition of property, 
§ 86 

Ineffective exercise of power, devolution of property. 
§ 1072, p. 740 

Ineligibility of legatee, revocation of prior will as. 

affected by, § 274, p. 50, n. 31 
Ineptly drawn provisions, construction of wills, tech¬ 
nical meanings, § 600, p. 796, n. 71 
Infants. Children, generally, ante 
Infatuation, undue influence, § 227, n. 93 
Infirmity, 

Capacity of testator, questions of law and fact,. 
§ 462, p, 427 

Knowledge of contents, § 130 
Influenza, mental capacity, weight and sufficiency of 
evidence, § 67 

Informal character of writing, intent, § 129, p. 905,. 
n. 15 

Information and belief, affidavit verifying complaint 
in contest of will, § 377, p. 255, n. 47 
Inherent right, § 3 
Inheritance taxes, 

Assessment, collateral attack on probate proceed¬ 
ings, § 578, p. 692 

Debts of testator, direction to pay, § 1312, p. 217,. 
n. 97 

Deductions, § 791 

Escheat division supervisors, right of appeal,. 
§ 517, p. 536, n. 50 

Possession of property, right of contestants,. 
§ 582, p. 704 

Renunciation of rights to defeat collection, § 1151, 
p. 949, n. 29 

Surviving spouse, election of rights, deductions,. 
§ 1288, p. 148 

Trust expenditures, allocation, § 1030(4), p. 601- 
Inherited right, § 3 

Initialing, subsequent writing, revocation by, § 271,- 
n. 41 
Initials, 

Holographic wills, name, § 205, p. 1047 
Signature of testator, § 171 
Subscribing witnesses, signing by, 8 192 
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Initiation ceremony into secret order, intent to exe¬ 
cute will, § 129, p. 903, n. 98 
Initiation of making of will, § 15, p. 697, n. 34 
Injunctions, 

Actions to construe wills, other and further re¬ 
lief, § 1094, p. 785 

Contracts for disposition of property, remedies 
of promisee, § 122 

Legatee from taking legacy on probate proceed¬ 
ings, § 317, p. 140, n. 64 

Transferees, rights and liabilities, § 1121, p. 863 
Trusts, precatory words, § 1011, p. 540 
Unprobated will, exercise of rights under, § 333 
Vacating decree of probate, § 512 
Injury to someone, undue influence, § 224, p. 1073 
Injury to trust property, allocation of compensation, 
§ 1030(2), p. 585 

Injustice, estoppel of parties to probate, § 315 
Injustice of will, insane delusions, § 18, p. 712 
Ink, 

Holographic wills, handwriting of testator, § 205, 
p. 1042 

Writing, § 156 

Ink eradicator, using to blot out codicil item, § 279, 
n. 37 

Inofficious will, § 1 

Inoperative alienation, implied revocation, § 294, p. 82 
Inoperative parts, consideration on construction, § 620, 
p. 865 

Inquiry, contest of will, powers of court, § 423 
Insane delusion, § 15, p. 695; § 17; § 18, p. 708 
Adjudication, § 20 
Admissibility of evidence, § 46 
Aged persons, § 27, p. 725 
Appeal brief, § 554, n. 29 
Appeals, questions of fact, § 556, p. 632 
Burden of proof, 

Existence, § 38 

Instructions to jury, § 478, n. 81 
Capacity, § 17 

Questions of law and fact, § 462, pp. 423, 429 
Commitment, § 20 

Consistency of findings with verdict, § 482 
Demurrer to allegations, § 373, p. 242, n. 82 
Direction of verdict, § 467, p. 458, n. 65 
Guardianship, § 20 
Instructions to jury, §§ 470, 472 

Conformity to pleadings and evidence, § 469 
Harmless error, § 556, p. 640, n. 63 
Lucid intervals, § 19 
Presumptions, § 38 

Weight and sufficiency of evidence, § 65 
Insane hospital, discharge, evidence of mental ca¬ 
pacity, § 64 
Insanity, 

Adjudication, § 37 
Admissibility of evidence, § 45 
Competency of adjudication, § 37, n. 743 
Conditions, cure, § 1003, p. 501, n. 17 
Habitual insanity, § 36 
Hereditary insanity, generally, ante 
Lucid intervals, § 36 
Prior insanity, § 36 
Revocation, § 295 
Suicide, presumption, § 32 
Testamentary capacity, § 17 
Ward, compelling production of will by guard¬ 
ian, $ 306 


Insanity—Continued 

Weight and sufficiency of evidence, § 58, p. 763; 
§ 64 

Inscription on envelope, questions of law and fact, 
§ 458, p. 416, n. 43 
Insertions, 

Partial or limited probate, power of court, § 319 
Presumption of insertion prior to execution, 
§ 577, p. 682, n. 12 

Insolvency. Bankruptcy, generally, ante 
Insolvent devisee, set-off for debt, § 1144, p. 935 
Inspection, prior wills, preliminary examination of 
witnesses, % 443, p. 390 

Installment contracts, other instruments distin¬ 
guished, § 140 
Installment payments. 

Contingent interest, age, § 937 
Vested interest, age, § 937 

Installment stock, building and loan association, § 780, 
n. 29 

Installments, insurance, disposition, § 86 
Institutions, charitable gift, restrictions as to amount, 
§ 110, p. 846 

Instructions for will, § 153 

Parol evidence, § 637, pp. 921-927 
Preparation of will, § 129, p. 903 
Form, § 155 

Instructions to jury, §§ 468-479, pp. 460-478 

Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 873 
Actions to construe wills, § 1092 
Advisory verdict, harmless error, § 542, p. 611 
Appeals, 

Harmless error, § 556, pp. 639, 640 
Prejudicial error, § 542, p. 609; § 556, pp. 
639, 640 

Presentation or reservation of grounds, § 551 
Trial de novo, § 537 
Bill of exceptions, sufficiency, § 555 
Burden of proof, §§ 470, 478 
New trial, § 491, n. 97 
Capacity of testator, ante 

Collateral attack on probate proceedings, § 578, 
p. 689 

Conformity to pleadings and evidence, § 469 
Contracts for disposition of property, 

Actions for breach, § 125, p. 894 
Actions for goods or services, § 123, p. 890 
Degree of proof, § 479 
Direction of verdict, § 467, p. 456 
Disposition of property, § 474 
Election of rights, § 1284 
Evidence, prejudicial error, § 542, p. 608 
Execution of will, § 475 

Peremptory instruction, § 458, p. 414 
Fraud, ante 

Grounds of appeal, presentation and reservation, 
§ 518, p. 540 

Harmless error, § 542, p. 610 
Impairment of mind, § 472 

Improper statements or argument of counsel, 
§ 453 

Incapacity and undue influence, § 471 
Induced or invited error, § 556, p. 641 
Insane delusions, ante 
Mistake, § 477 
New trial, § 490 
Grounds, f 491 
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Instructions to jury—Continued 
Objections, § 487 

Waiver, §§ 488, 489 
Prejudicial error, § 542, p. 609 
Presumptions, § 478 
Record on appeal, § 528, p. 575 
Sufficiency, § 555 
Republication, § 476 
Revival, § 476 
Revocation, § 476 

Rules applicable to civil actions, § 4GS 
Setting aside verdict contrary, § 483 
Trial de novo, § 537 
Undue influence, post 
Weight and sufficiency of evidence, § 479 
Instruments, 

Acknowledgment as will, § I8S, p. 1019 
Admitted to probate, § 312, pp. 119-125 
Construed together, § 623 

Creating powers, other instruments distin¬ 
guished, § 144 
Form of letter, § 158 
Writing, § 127(1) 

Insufficiency of personalty, abatement of legacies, 
§ 1161 
Insurance, 

Actions by, against or between devisees and leg¬ 
atees, parties, § 1123, p. 871, n. Cl 
Actions to construe wills, scope of inquiry, § 1002 
Ademption of legacies, change of name, § 1177, 
p. 995 

Character of legacy, § 1129, p. 890, n. 81 
Claims against estate, forfeiture, § 1003, p. 506 
Debts of testator, charge on proceedings, § 1317 
Defined, § 783 

Demonstrative legacy, § 1129, p. 895 
Disposition with reference to beneficiary under 
will, § 294, p. 82 

Incorporation of policies by reference, § 163, p. 
957, n. 53 

Intention of testator, § 783 
Implied gifts, § 595, n. 78 
Other instruments distinguished, § 148 
Assignments, § 145 
Policies, 

Construction of will, parol evidence, § 637, 
p. 023, n. 98 
Fund, § 779, p. 189 

Identification of property, parol evidence, 
§ 640, p. 934, n. 72 
Premiums, 

Other contracts distinguished, § 140 
Trust charges, allocation, § 1030(4), p. 592 
Proceeds, 

Cash as including, § 779, p. 188 
Disposition, § 86 

Residuary clause, § 799, p. 226, n. 83 
Rights of surviving spouse, § 120, n. 1 
Specific legacy, § 1129, p. 895 
Substitution of spouse’s beneficiary, revocation by 
marriage, § 291, p. 75 

Surviving spouse, election of rights, § 1263; 
§ 1288, p. 144 

Trust expenditures, allocation, § 1030(4), p. 590 
Trusts, insane spouse, § 1010, p. 531, n. 57 
Insurance trust, other instruments distinguished, 
§143 

Intangible business assets, § 787, p. 203 


Integration, holographic wills, § 204, n. 62 
Intellectual companionship, power of sale, exercise, 
§ 1067, p. 711, n. 50 

Intelligence of subscribing witnesses, mental capacity, 
evidence, § 75 

Intelligent knowledge of property, capacity to revoke, 
§264 

Intelligent mental power, implied want, § 15, p. 694 
Intelligible scheme, 

Capacity of testator, instructions to jury, § 471 
Per stirpes division, § 707, p. 78, n. 26 
Intemperate habits, mental capacity, § 25 
Intended beneficiary, construction of instrument as 
whole, § 620, p. 862 
Intended future spouse, § 97, p. S03 
Intention, 

Attorney or witness, parol evidence, § 038 
Fraud, person perpetrating, § 222 
Parties, 

Contracts for disposition of property, con¬ 
struction, § 114 

Delivery of assignment of interest, § 1119, 
p. 856 

Powers, exercise, § 1070, p. 730 
Intention of testator, § 500 

Abatement of legacies, § 1154 
Ademption of legacies, § 1175 
Admissibility of evidence, prior will revoked by 
subsequent will, § 579, p. 693 
Affecting operation of statutes as to execution, 
§ 167, p. 967 
Amount of legacy, § 793 

Ascertainment from will, § 591, pp. 752-767 
Banks, money in, § 779, p. 1K9 
Bequest by implication, § 503 
Bonds, § 781 

Burden of proof, § 384, p. 272 
Character of estates created, § 802 
Character of legacy, § 1120, p. 891 
Class gift, § 693, p. 22 

Controlling effect, § 695(1) 

Exclude or limit, § 093, p. 31 
Community property, disposal of spouse's, J 754 
Concurrent character of interest, § 803 
Conflicts, general and particular intent, § 593 
Contingent wills, § 152 

Contracts for disposition of property, § 112 
Corporate stock, § 780 

Creditor, legacy to, satisfaction of debt, j 1139, 
p. 926 

Cumulative legacies, § 795 

Cy pres doctrine, application, § 596 

Declarations as evidence, § 401 

Defeasible fees, generally, ante 

Designation of beneficiary, § 643 

Devise by implication, § 595 

Different bequests, different instruments, § 793 

Domicile, permanent residence, § 332, p. 201 

Equal shares, § 098 

Erroneous recitals, effect, § 505 

Estate for years, § 901 

Estates by implication, § 807 

Estates tail, generally, ante 

Evidence, § 306 

Existence of survivorship, § 730 
Expressions of equality, § 708 
Extension of debt, § 792 
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Intention of testator—Continued 
Extent of estates created, § 802 
Fee simple absolute, generally, ante 
Foreign money, § 770, p. ISO 
Form of words necessary to show, § 120, p. 905 
Four corners of will, § 501, p. 757 
General residuary clause, § 707 
Gift over on death, § 724, p. 112 
Ground of intention, § 500, p. 743, n. 03 
Holographic wills, g 203 

Evidence, § 300, p. 302, n. 48 
Name placed at signature, § 205, p. 1040, n. 41 
Identical bequests, different instruments, § 705 
Implied devise or bequest, § 595 
Implied estate, § 807 

Instrument executed with doubt, § 129, p. 900 

Investments, § 781 

Language of will, § 507 

Life insurance proceeds, § 783 

Mariners' wills, § 220 

Miscellaneous words, § 787, pp. 201-200 

Mortgages, § 781 

Nature and form of issue, 8 434, p. 378, n. 27 
Nature of estates created, § 802 
Not to pass beneficial interest, implied trust, 
§ 1017 

Nuncupative wills, § 2X0 
Operation as will, § 120 
Other instruments distinguished, § 130 
Bills of sale, g 140 
Contracts, g MO 
Deeds of trust, g 143 
For capita division, gg 707-710, pp. 70-08 
Per stirpes division, gg 707-71(5, pp. 70-08 
Period survivorship refers to, § 733, p. 125 
Postponed gift to first taker, g 724, p. 113 
X’rcHumptinuH, g 120, p, 004, n. 10; § 500, p. 747; 
g 033, pp. 808 003 

Dependent relative revocation doctrine, § 207, 
p. 3(5 

Intent to revive, § 303, p. 08 
Prior will, It 301, p. 02 
Intention us issue, § 430, p. 3(53 
Legal and valid disposition of property, § 014, 

p, 822 

Proms, g 785 

Property described by location, § 780 
Questions of law and fact, 8 <532 
national and consistent purpose, 8 018 
Keceptaeles and contents, 8 780 
UceitalM erroneous In fact, 8 505 
Iteicusc of debts, 8 702 

Kesiduary beneficiaries, designation, g 048 
ltcsiduary danse, 8 70(5 
Kesiduary interest, shares, § 705, pp. 72-70 
Revival, and repubUeatUm, 8 200, p. 83 

By revocation, 8 301, p. 03; § 385, p. 281 
Intermediate codicils, § 303, p. 100 
Prior will, 8 301, p. 02 

Invoked wlli by codicil, expressed intention, 
1303, p. 08 
Revocation, j 200 

Barden of proof, g 385, p. 279, n. 39 
Codicil revealing, 8 275, p. 52 
Extrinsic evidence, 8 400 
Questions of law and fact, | 459 
Securities, { 781 


Intention of testator—Continued 
Soldiers’ wills, § 220 

Subsequent will, revocation by, § 274, p. 45 
Substitutional gift, § 738 
Substitutional legacies, § 795 
Successive character of interest, § 803 
Surrounding facts and circumstances, § 592, pp. 
7G7-779 

Technical rules of construction, § 594 
Time, 

From which will speaks, § 029, p. 893 
Intent existing at execution of will, § 590, 
p. 751 

Trusts, generally, post 
Undivided interests, § 905 
Unequal shares, § 098 
Unjust result, § 590, p. 731 
Use of technical rules of construction, § 594 
Weight and sufficiency of evidence, § 409, p. 316 
Words of survivorship, § 729 
Inter vivos gift, 

Class gift, aids in construction, § 693, p. 33 
Compared and distinguished from legacy, § 1125, 
p. 875 

Consideration of validity on issue of probate, 
§ 317, p. 137 

Inter vivos transactions, ademption of legacies, § 1177, 
p. 997 

Inter vivos trust, 

Adopted children, exclusion, § 053, p. 955, n. 89 
Other instruments distinguished, § 143 
Surviving spouse, election of rights, § 1288, p. 145 
Trustee, capacity in which taken, § 1146 
Interdicted person, lucid interval, § 19, n. 36 
Interest, 

Advancement, § 1194 
Annuities, § 902 

Apportionment of income, § 1108 
Charitable gifts, § 110, p. 858 
Contracts for disposition of property, damages, 
§ 123, p. 891 

Creditor’s claim, payment of debt, § 1141 
Defined, § 785 
Foreign money, § 779, p. 189 
Income of property, generally, ante 
Investments, defined, § 781 
Legatees’ indebtedness, § 1144, p. 938 
Mortgages, other instruments distinguished, § 138 
Payments, trusts, allocation of receipts, § 1030(3), 
p. 586 

Release of debt, § 792 

Transferees of legacy, rights and liabilities, 
§ 1321, p. 863 

Trusts, default in payment, § 1039, p. 652 
Interest for life, widow’s share, § 702 
Interest on legacies, §g 1345-1363, pp. 205-281 

Ability or incapacity of legatee to receive legacy, 
§ 1359 

Acceptance of legacy, § 1360 
Annuities, g 1352 
Charged, g 1299, pp. 174-178 
On land, g 1349 
Compound interest, § 1361 
Computation of interest, § 1301 
Condition of estate, g 1356 
Conflict of laws, § 1346 
Contest of will, g 1357 
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Interest on legacies—Continued 
Creditor’s claim, § 1141 
Deferred payment, § 1348, p. 272 
Demand for payment and acceptance of legacy, 
§ 1360 

Discretionary time of payment, § 1348, p. 272 

Estoppel, § 1362 

Executor, § 1348, p. 269 

Eund from which payable, § 1363 

General legacies, § 1347 

Time interest commences, § 1348, pp. 266- 
273 

Lieu of dower, legacies in, § 1348, p. 268 

Life estate, remainder after termination, § 1351 

Matters affecting right, § 1355 

Minor children, grandchildren, etc., § 1348, p. 267 

Mistake, § 1362 

Nature, § 1345 

On what amount computed, § 1361 
Payable from proceeds of property to be sold, 
§ 1350 

Person of devisee, charged on, § 1340 
Possession postponed, § 1348, p. 272 
Power of appointment, § 1348, p. 269 
Prompt payment, § 1348, p. 272 
Property from which payable, § 1363 
Rate of interest, § 1361 

Remainder after termination of life estate, § 1351 
Satisfaction of debt, § 134S, p. 269 
Settlement of estate, § 1358 
Situation of estate, § 1356 
Specific legacies, § 1354 
Statutory provisions, § 1348, pp. 269, 272 
Support and maintenance, § 1353 
Time interest commences, § 1348, pp. 266-273 
Trustees, § 134S, p. 269 
Unproductiveness of assets, § 1356 
Waiver of right, § 1362 
Widow, § 1348, p. 268 
Will fixing time of payment, § 1348, p. 270 
Interested parties, 

Evidence, genuineness of instrument, § 394 
Opposition to probate, § 323, p. 149 
Parties entitled to probate, § 315 
Practical construction, § 627, pp. 888-891 
Interests created, § 133 

Analogous to remainder, § 914 
Beneficiary, trusts, certainty, § 1012, p. 544 
Description of property, § 759, p. 166 
Lapse, § 1214 

Opportunity or disposition to exercise undue in¬ 
fluence, § 250 
Parol evidence, § 642 

Parties, actions to construe wills, costs, § 1096, 
p. 799 

Subscribing witnesses, 

Competency, § 185 
Test, § 185, p. 998 

Trust beneficiaries, § 1028, pp. 569-573 
Interior department, Indian restricted and trust prop¬ 
erty, wills disposing of, filing, § 310 
Interlineations, § 106 
Attestation, § 197 

Attesting witnesses, testimony as to when made, 
§ 411, p. 326 

Evidence admissible on probate proceedings, § 317, 
p. 137 


Interlineations—Continued 
Holographic wills, ante 
Issues, proof and variance, § 373, p. 250, n. 66 
Parol evidence, § 406, p. 310, n. 66 
Partial or limited probate, § 319 
Signature of testator, § 170 
Interlocutory decree, actions to construe wills, § 1094, 
p. 789 

Interlocutory orders, admission of will to probate, 
§ 516, p. 530, n. 73 

Intermarriage with deceased, operative effect, con¬ 
sideration on issue of probate, § 317, p. 13S 
Intermediate codicils, revocation, § 303, p. 100 
Intermediate enjoyment, 

Contingent interest, § 935 
Vested interest, § 935 

Intermediate estate, class gift, admission to mem¬ 
bers, § 695(4), p. 44 

Intermediate wills, revocation by codicil, § 303, p. 100 
Interposition of trustee, 

Contingent remainders, § 961 
Vested remainders, § 9G1 
Interpretation, 

Contracts for disposition of property, § 114 
Will, rule in Shelley’s case, § S72 
Interpreter, request for attestation or subscription, 
made through, § 186 
Interrogatories, 

Hearing or trial, § 430, p. 363 
Special verdicts, § 481 

Submission to jury, basis for findings, § 441 
Interstate comity, § 150, p. 936 
Intervening estate, 

Postponed gift to first taker, death without is¬ 
sue, § 724, p. 113 
Rule in Shelley’s case, jj 873 
Words of survivorship, qualified by, § 733, p. 127 
Intervention, 

Actions to construe wills, § 1088, p. 707 
Administrator without authority, personal lia¬ 
bility for costs, § 560, p. 649 
Appeals, § 519, p. 546 

Parties entitled to notice, § 524, p. 563 
Contest of wills, § 368 

Direction of verdict, § 467, p. 455 
Limitation of actions, § 359, p. 217 
Interest of intervenor, preliminary issue, § 433, 
p. 375, n. 84 

Jury trial, discretion of court, § 438 
Order of proof, § 451, p. 405 
Probate proceedings, § 308, p. 100; § 363 
Solemn form probate, § 318 
Intestacy, 

Absolute interest in personalty, construction to 
avoid, § 810 

Class gift, construction, § 693, p. 32 
Construction of wills, § 615, pp. 828-840 
Against intestacy, § 615, p. 834 
Presumptions, § 615, pp. 82S-S40 
To avoid, § 821 

Contingent interest, favor of vesting, § 932, p. 304 
Fee simple absolute, construction to avoid, § 821 
Gift over on death without issue and intestate, 
§ 724, p. 114 

Partial intestacy, generally, post 
Settlement agreements, construction and opera¬ 
tion, § 325, p. 166 

Vested interest, favor of vesting, § 932, p. 394 
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Intestinal disorder, capacity of testator, questions of 
law and fact, § 402, p. 428, n. 7 
Intimate relation, undue influence, presumption, § 239, 

p. 1100 

Intoxicating liquors, conditions, 

Sale on premises, § 0S9 
Use, § 088 

Tutoxication, mental capacity, § 25 
Admissibility of evidence, §§ 43, 45 
Consistency of findings with verdict, § 4S2 
Evidence, § 01 

Habitual use, § 3003, p. 50G, n. 70 
Instructions to jury, § 471 
Presumption, § 37 

Quest ions of law and fact, § 4G2, pp. 423, 439 
Kcvoke, § 2(54 

Undue influence, admissibility of evidence, § 240 
Weight and sufficiency of evidence, § 01 
Introductory words, construction of wills, § 003 
Invalid codicil, ropublication of prior will, effect, 

§ 303, p. 99 

Invalid marriage, capacity of parties to take, § 100 
Invalid parts, consideration on construction, § 020, 
p. 805 

Invalid provisions, effect of as regards to probate, 

§ 312, p. 123 

Invalid will, n‘publication by codicil, § 303, p. 90 
Invalidating contingency, trusts, § 3005 
Invalidating instrument, revocation, § 202 
Invalidity of marriage, devise as defeated by, § 005 
Invasion of corpus, 

Annuities, § 902, n. 02 
Defeasible fees, § 851, n. 58 
Life estates, effect of remainder, § S92, p. 327, 
li. 97 

Life tenants, good faith, § 899, n. 38 
Power given life tenant, § 897, p. 334 
Trust corpus, condition subsequent, fee subject, 
8 859, n. 07 

Invasion of other assets, trust property, § 1029, p. 577 
Inventory value, option to purchase property of es¬ 
tate, 8 1104 

Investment counselor, trust expenditures, allocation, 
8 1030(4), p. 593, n. 74 
Investments, 

Absolute Interest In personalty, precatory words, 
8 845, n. 20 
Defined, 8 781 

Description of property, § 759, p. 100 
Implied trusts, 

Benefit of others, § 1019 
Directions to executor, § 1018 
Intention of testator, 8 781 

Legacies of annuities, manner of investment, 
§ 1334, p. 911 
Powers, § 1007, p. 707 
Iteinvestmonts, generally, post 
Specific legacy, description of manner, § 1129, 
p. 900 
Trusts, 

Accumulated income, § 1038, p. 650 
Allocation of premiums, § 1030(4), p. 003 
Certainty, 8 1012, p. 540 
Depreciation, § 1030(4), p. 603 
Other instruments distinguished, § 143, n. 30 
Involuntary conveyances, revocation, § 294, p. 81 
Involuntary sale, powers, 8 1*007, p. 707 


Irreconcilable conflict, codicil and will, 8 625, p. 885 
Irresistible influence, undue influence, instructions to 
jury, § 473, n. 20 

Irrevocability of will, evidence to establish, § 417, 
p. 337 

Irritability, mental capacity, § 22 
Evidence, § 72 

Isolated incidents, mental capacity, evidence, § 72 
Isolated language, fee simple absolute, § 813, p. 241, 
n. 7 
Issue, 

Adopted children, § 066, p. 982 
Beneficiaries, § 666, pp. 976-987 

Designation, § 651, p. 949; § 666, pp. 976- 
1087; §007 

Children, meaning, § 666, p. 980 

Children as including, § 65S 

Children by different man-iages, § 666, p. 981 

Construction of wills, words and phrases, § 613, 

p. 820 

Death with or without, gift over, § 722 
Death without issue, generally, ante 
Deceased legatee, liability for debts, § 1144, p. 936 
Definitions, ante 

Descendants as including, § 060, pp. 964, 905 
Different marriages, children by, § 666, p. 0S1 
Fee simple absolute, generally, ante 
Grandchildren as included, § 666, p. 987 
Great grandchildren as included, § CGG, p. 9S7 
Heirs as including, § 673 
Heirs of body as including, § 679 
Illegitimate children as included, § GOO, p. 9S5 
Legal representatives as including, § 684 
Life estate, effect of remainder, § S92, p. 328 
Offspring as including, § 068 
Per stirpes distribution, § 711, pp. 85-91 
Power to appoint, § 1008, p. 718, n. 32 
Primary meaning, § GOO, p. 977 
Itule in Shelley’s case, § 879, p. 310 
Determination, § 879, p. 307 
Spouse of child, § 000, p. 982 
Surviving issue, generally, post 
Word of purchase or limitation, § CC0, p. 977 
Issues, proof and variance, § 373, p. 250 
Contest of will, § 382 

Contracts for disposition of property, § 125, p. 893 
Fact, framing for jury trial, contest of will, 
§430, p. 303 

Lapse of legacies or devises, persons entitled to 
take, § 1220 

Lost or destroyed will, § 375 
Opposition to probate, § 374 
Pleadings, 

Journal entry, § 435 
Jury trial, § 432, p. 371 
Probate proceedings, § 373, p. 250 
Trusts, rights on termination, § 1056 
Items of cost, actions to construe wills, § 1096, p. 804 
Jest, instrument executed without testamentary in¬ 
tent, § 129, p. 906 
Jewelry, 

Description of property, § 748 
Identification of property, parol evidence, § 640, 
p. 934, n. 72 
Operative words, § 778 
Passive trust, § 1008, p. 524, n. 84 
Valuables, defined, 8 780 
Wearing apparel as including, § 787, p. 204 
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Joinder of actions, 

Contest of will, probated will, § 328, p. 175, n. 53 
Opening, vacating or revoking decree, § 508, p. 518 
Joinder of parties, 

Actions to construe wills, § 1088, p. 767 
Appeals, § 519, p. 547 

Presentation and reservation of grounds of 
review, § 551 
Contest of wills, § 366 

Probate proceedings, necessary parties, § 362 
Joinder of wife in husband’s will, § 97, p. 803 
Joint account, 

Checks drawn, disposition, § 76, n. 28 
Life estates, disposal under power, § 899, n. 18 
Joint and several liability, costs, § 560, p. 651 
Joint bank account, 

Admissibility of evidence, probated will, § 579, 
p. 692 

Other instruments distinguished, § 148 
Joint debtor, instrument evidencing joint indebtedness, 
discharge of liability, § 1142 
Joint debts, release, § 792 

Joint estates, rule in Shelley’s case, estate of ancestor, 
§876 

Joint executors, failure to present for probate within 
time limited, § 311, p. 117 
Joint legacy, amount of legacy, § 793 
Joint obligation, class gift, condition, § 693, p. 32 
Joint remainders in fee, § 815 
Joint tenancies, § 906, pp. 356-362 
Children, § 906, p. 360 

Circumstances indicating character, § 906, p. 358 
Class gifts, § 906, pp* 358, 360 
Disposition of interest, § 76 

Estate or interest of trust beneficiaries, § 1028, 
p. 572 

Existence of survivorship, § 730 

Interest, disposition, § 76, n. 26 

Interests differing in kind or origin, § 906, p. 361 

Lapse of legacies or devises, § 1206 

Other instruments distinguished, § 148 

Rule in Wild’s case, § 881 

Surviving spouse, election of rights, property as 
to which necessary, § 1264, p. 65 
Survivorship, § 906, p. 360 
Joint wills, §§ 1364r-1367, pp. 282-324 

See, also, Mutual wills, generally, post 
Admissibility of evidence, § 1367, p. 315 
Agreements to make, § 1367, pp. 299-322 
Breach of agreement to make, § 1367, p. 305 
Burden of proof, § 1364, p. 289, n. 36; § 1367, p. 
314 

Notice of revocation, § 1366, p. 295 
Common law rule as to gift over, § 1365 
Constituting or indicating agreement, § 1367, p. 
304 

Construction, § 1364, pp. 282-292 
Construction and operation, § 1364, p. 290 
Construction of whole, § 620, p. 858, n. 15 
Contractual element, § 1364, p. 283 
Enforcement, § 1367, p. 310 
Equitable doctrine of election, applicability, § 
1238, p. 12, n. 53 
Evidence, § 1367, p. 314 

Holographic will signed by two persons, § 1364, 

p. 286 


Joint wills—Continued 

Legacies, designation of proportion for payment, 
§ 1365 

Life estate, effects of remainder, § 892, p. 327, 
n. 97 

Life estate in survivor, § 1365 
Mutual wills, generally, post 
Nature, § 1364, pp. 282-292 
Necessity of probate, § 1367, p. 302 
Other instruments distinguished, § 140 
Parties entitled to enforce, § 1367, p. 312 
Power to make, § 1365 

Presumptions and burden of proof, § 1367, p. 314 
Property of first decedent to survivor, § 1364, 
p. 285 

Property of one maker only, § 1364, p. 286 

Property passing, § 1368 

Rescission, agreement to make, § 1367, p. 305 

Revocation, § 1366, pp. 294-299 

Separate will of each maker, § 1364, p. 284 

Survivor’s rights, § 1364, p. 291 

Third parties’ rights, § 1364, p. 291 

Time from which will speaks, § 1364, p. 285 

Validity, § 1365 

Weight and sufficiency of evidence, § 1367, p. 316 
Jointly executed instruments, holographic wills, § 205, 
p. 1042, n. 78 
Journal entry, 

Decisions renewable, § 516, p. 532, n. 94 
Hearing or trial, framing of issues, § 435 
Judges, 

Prejudicial misconduct, § 542, p. 607 
Remarks and conduct, hearing or trial, § 452 
Judgment creditors, 

Intervention in probate proceeding, § 363 
Opposition to probate, § 323, p. 155 
Judgment notwithstanding verdict, 

Appeals, § 531, p. 593 

Scope of review, § 556, pp. 628, 635 
Decisions reviewable, § 516, p. 533 
Incidental ruling subject to review, § 530, p. 585 
Motion, § 493, p. 497 

Judgments and decrees, §§ 493-513, pp. 495-525 

Accordance with verdict or findings of jury, § 495 
Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 874 

Actions to construe wills, § 1094, pp. 782-789 
Advancements, adjustment and distribution, 
§ 1195 

Agreement of parties, § 496 
Setting aside, § 504, p. 508 
Amendment, § 498 
Appeals, 

Actions relating to wills of probate* 5 548 
Effect, § 526 

Attack as direct or collateral, § 583 
Awarding costs, amendment, § 563 
Blank decree, § 503 
Bonds, § 781 

Certificate of probate, § 499 

Compromise by parties, § 496 

Conditions precedent, revoking or vacating, § 507 

Conformity to verdict, § 501 

Consent decree, will contest, § 501 

Consent of parties, § 496 

Setting aside decree, § 504, p. 508 
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Judgments and decrees—Continued 
Contest, 

Issues, § 501 

Separate trials on issues, § 501 
Contest of will, 

Probated will, § 328, p. 174, n. 35 
Scope of review, § 556, p. 628 
Court’s own motion, revocation, § 503 
Death of beneficiary, § 1337, p. 260 
Debts of testator, enforcement of claims, § 1328, 
p. 251 

Decisions renewable, § 516, pp. 530-534 
Default judgments, generally, ante 
Denying admission of codicil to probate, § 493, 
p. 496 

Destroyed will, probate, § 500 
Discovery of earlier paper, revocation, § 504, 
p. 513 

Discretion of court, 

Opening decree, § 503, p. 505 
Vacating decree, § 503, p. 505 
Dismissal, hearing or trial, § 429, p. 361 
Entry, notice, § 498 
Entry in minutes, § 498 

Equity jurisdiction, vacate or set aside decree, 

§ 503, p. 506 

Errors of judgment, review, § 504, p. 509 
Final decree, findings combined with judgment, 
§ 494 

Findings by court, sufficient to support, § 484 
Foreign will, 

Equity jurisdiction to set aside, § 503, p. 506 
Revoking or vacating, § 503 
Form, § 494 

Compromise by parties, § 496 
Fraud, setting aside decree, § 503, p. 504 
Goods sold, § 787, p. 203 
In rem, § 493, p. 496 
Judge to make decree, § 495 

Jurisdiction of equity, vacate or set aside decree, 
§ 503, p. 506 

Lapse of time, opening or vacating, § 503, p. 505 
legacies, enforcement of charge, § 1308, p. 211 
Libelous language expunged, § 493, p. 497 
Limited probate, § 493, p. 496 
Lost will, probate, § 500 

Matters not presented by pleadings, care, § 500 

Minutes, signature, § 498 

Mistake, 

Opening, revoking or vacating decree, § 504 
Setting aside decree, § 503, p. 504 
Motion, 

Judgment n. o. v., § 493, p. 497 
Summary judgment, § 493, p. 498 
Nature of proceedings to vacate or revoke, § 503, 
p. 506 

Newly discovered evidence, opening or setting 
aside decree, § 504, p. 512 
Notes, defined, § 782 
Notice, entry, § 498 

Nuncupative will, vacation or revocation, § 503 
Opening, §§ 503-513 
Alias citation, § 510 

Allegation of grounds, application or petition, 
§ 508, p. 518 
Answer, § 509 
Appearance, § 510 


Judgments and decrees—Continued 
Opening—Continued 
Application, § 508 
Blank decree, § 503 
Burden of proof, § 511, p. 523, n. S3 
Citation or notice, § 510 

Claimant through escheat, party, § 505, p. 514 
Creditor of testator, party, § 505, p. 514 
Default, § 511 

Default judgment, § 504, p. 508 
Discovery of another will or paper, § 504, 
p. 512 

Discretion of court, § 503, p. 505 
Errors of judgment, § 504, p. 509 
Estoppel, § 505, p. 514 
Evidence, § 511 
Foreign will, § 504, p. 509 
Fraud, application or petition, § 508, p. 519 
Grounds, § 504 

Hearing application or petition, § 511 
Interested parties, § 505 
Jurisdiction, § 508 
Laches, § 506 

Lack of citation or notice, § 504, p. 510 
Lapse of time, § 503, p. 505 
Later will, § 504, p. 512 
Newly discovered evidence, § 504, p. 512 
Notice, § 510 
Objections, § 508, p. 518 
Parties, § 510 

Parties in interest, application or petition, 

§ 508, p. 518 
Petition, § 508 
Plea, § 509 

Pretermitted child, § 505, p. 513 
Production of later will, § 504, p. 512 
Replication, § 509 

Statutory limitations, § 506, p. 516 
Substitution of parties, § 510 
Time for application, § 506 
Who may apply, § 505 
Partial probate, § 493, p. 496 

Parties in interest, application or petition, open, 
vacate or revoke decree, § 508, p. 518 
Pretermitted child, opening, vacating or revoking 
decree, § 505 

Probate decree, construction and operation, 
§ 574, p. 673 
Recitals, § 494 
Record, § 498 

Signature, § 498 
Record on appeal, § 528, p. 573 
Refusal of probate, § 497 
Relief from default, § 369, p. 228 
Reopening case, blank decree, § 503 
Res judicata, generally, post 
Review, errors of judgment, § 504, p. 509 
Revoking, §§ 503-513 
Alias citation, § 510 

Allegation of grounds, application or petition, 
§ 508, p. 518 
Answer, § 509 
Appearance, § 510 
Application or petition, §§ 508, 511 
Citation or notice, § 510 

Claimant through escheat, party, § 505, p. 514 
Clerk or other court officer, § 503 
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Judgments and decrees—Continued 
Revoking—Continued 

Collusion, § 504, p. 509 

Conditions precedent, § 507 

Court’s own motion, § 503 

Creditor of testator, party, § 505, p. 514 

Decree, § 512 

Discovery of another will or paper, § 504, 
p. 512 

Errors of judgment, § 504, p. 509 
Estoppel, § 505, p. 514 
Evidence, § 511 

Failure to file objections to probate, § 505, 
p. 515 

Foreign will, § 503; § 504, p. 509 
Fraud, § 504, p. 509 

Application or petition, § 508, p. 519 
Grounds, § 504 

Hearing application or petition, § 511 

Interested parties, § 505 

Joinder of actions, § 508, p. 518 

Jurisdiction, § 508 

Laches, § 506 

Later will, § 504, p. 512 

Nature of proceedings, § 503, p. 506 

Newly discovered evidence, § 504, p. 512 

Notice, § 510 

Nuncupative will, § 503 

Objections, § 508, p. 518 

Order, § 512 

Parties, § 510 

Parties in interest, application or petition, 
§ 508, p. 518 
Petition, § 508 
Plea, § 509 

Pretermitted child, § 505 

Production of later will, § 504, p. 512 

Register of wills, § 503 

Relief, § 512 

Replication, § 509 

Scope of proceedings, § 503, p. 506 

Statutory limitations, § 506, p. 516 

Substitution of parties, § 510 

Summary judgment, § 512 

Time for application, § 506 

Who may apply, § 505 

Scandalous language expunged, § 493, p. 497 
Scope of proceedings, vacate or revoke, § 503, 
p. 506 

Scope of review, § 530, p. 583 
Setting aside, § 501; § 503, p. 504 

Absence of demand for issues, § 431, p. 367 

Agreement of parties, § 504, p. 508 

Burden of proof, § 386 

Collusion, § 504, p. 509 

Consent of parties, § 504, p. 508 

Construction and operation, § 582, pp. 702-707 

Disclaimer of interest and withdrawal, § 428 

Equity jurisdiction, § 503, p. 506 

Fraud, § 504, p. 509 

Grounds, § 504 

Issues, § 501 

Power of court, § 503, p. 504 
Preponderance of evidence, § 409, p. 318 
Probate, vacation of decree, § 584 
Vacation of decree, § 584 


Judgments and decrees—Continued 
Signature, § 493, p. 497 

Record or minutes, § 498 
Statement of contest, § 494 
Summary judgment, motion, § 493, p. 498 
Time limit, § 493, p. 497 

Translation, will in foreign language, § 493, p. 497 
Vacating, §§ 503-513 

Actions to construe wills, § 1094, pp. 788, 789 
Alias citation, § 510 

Allegation of grounds, application or petition, 
§ 508, p. 518 
Answer, § 509 
Appearance, § 510 
Application or petition, §§ 508, 511 
Citation or notice, § 510 

Claimant through escheat, party, § 505, p. 514 

Collusion, § 504, p. 509 

Conditions precedent, § 507 

Creditor of testator, party, § 505, p. 514 

Decree, § 512 

Default, § 511 

Discovery of another will or paper, § 504, 

p. 512 

Discretion of court, § 503, p. 505 
Effect, § 513 

Equity jurisdiction, § 503, p. 506 
Errors of judgment, § 504, p. 509 
Estoppel, § 505, p. 514 
Evidence, § 511 

Foreign will, § 503; § 504, p. 509 
Fraud, § 504, p. 509 

Application or petition, § 508, p. 519 
Grounds, § 504 

Hearing application or petition, § 511 

Injunction, § 512 

Interested parties, § 505 

Judgment of dismissal, § 429, p. 361 

Jurisdiction, § 508 

Laches, § 506 

Lack of citation or notice, § 504, p. 510 
Lapse of time, § 503, p. 505 
Later will, § 504, p. 512 

Military service of interested party, § 504, 

p. 512 

Motion, § 508 

Nature of proceedings, § 503, p. 506 
Necessary parties, nonjoinder, § 504, p. 511 
Newly discovered evidence, § 504, p. 512 
Nonappearance of petition, § 504, p. 511 
Nonjoinder of necessary parties, § 504, p. 511 
Notice, § 510 
Nuncupative will, § 503 
Objections, § 508, p. 518 
Order, § 512 

Partial vacation, § 504, p. 511 
Parties, § 510 

Parties in interest, application or petition, 
§ 508, p. 518 
Petition, § 508 
Plea, § 509 

Presentation of proof, § 511 
Pretermitted child, § 505 
Production of later will, § 504, p. 512 
Purchaser as party, § 510 
Purchaser of land for value without notice, 
§ 513 
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Judgments and decrees—Continued 
V acating—Continued 

Reception of proof, § 511 
Relief, § 512 
Replication, § 509 
Res judicata, § 513 
Scope of proceedings, § 503, p. 506 
Statutory limitations, § 506, p. 516 
Substitution of parties, § 510 
Summary judgment, § 512 
Time for application, § 506 
Who may apply, § 505 
Validity of will or probate, § 581 
Judicial act or proceeding, probate, § 308, p. 108 
Judicial conduct, hearing or trial, § 452 
Judicial notice, 

Holographic wills, abbreviations, § 204 
Reopening of proceedings to take, § 443, p. 388 
n. 88 

Judicial officers, subscribing witnesses, competency, 
§ 185, p. 1006 

Judicial opinion, handwriting expert, § 501 
Judicial precedents, construction of wills, § 605 
Judicial sale, property charged with legacy, § 1306 
Jurisdiction, 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 869 
Actions to construe, § 1074 
Appeals, 

Contest of wills, § 546 
Trial de novo, § 532 

Appearance by interested parties, § 371 
Appellate courts, perfection of appeal, § 553 
Appellate jurisdiction, § 515 
Assignment of errors, § 527, p. 570 
Contest of will, preliminary issue, § 433, p. 376 
Continuance or postponement, hearing or trial, 
effect, § 427 

Contracts for disposition of property, remedies 
of promisee, § 122 

Debts of beneficiaries, remedies, § 1337, p. 258 
Debts of testator, enforcement of claim, § 132S, 
p. 248 

Demurrer as objection, § 373, p. 244 
Description of property outside, § 754 
Divestment of parties, § 429, p. 360 
Equity, vacate or set aside decree of probate, 
§ 503, p. 506 
Foreign probate, 

Commission to take testimony, § 445, p. 393 
Want of jurisdiction, § 5S0, p. 60S 
Grounds of opposition to probate, § 322, p. 148 
Jury issue, advisory verdict, § 431, p. 367 
Legacies, enforcement of charge, § 1308, p. 207 
Local courts, actions to construe wills, § 1077 
Lost or destroyed wills, actions to establish, § 354, 

p. 206 

Nonresident testator, commission to take testi¬ 
mony, § 445, p. 393 
Probate, post 

Probate courts, actions to construe wills, § 1076, 
pp. 744r-748 

Record on appeal, affirmative facts, § 528, p. 573 
Service of citation, purpose to confer, § 369, p. 227 
Settlement agreements, confirm and effectuate, 
§ 325, p. 164, n. 97 


Jurisdictional matters, actions relating to wills or 
probate, § 551 

Jurisdictional questions, waiver, § 517 
Jury trial. Trial or hearing, generally, post 
Just disposition, construction of wills, § 618 
Justice of will, insane delusions, § 18, p. 712 
Justices of the peace. 

Commission to take depositions, issuance to, 
§ 445, p. 394 

Subscribing witnesses, competency, § 185, p. 1006 
Kindergarten for children, trusts, nature and purpose, 

§ 1005 

Kindness, undue influence, § 227 
Burden of proof, § 244 
Presumption, § 244 
Kindred, Relatives, generally, post 
Kleptomania, mental capacity, admissibility of evi¬ 
dence, § 50, n. 30 
Knowledge, 

Contents of will, 

Declarations of testator as evidence, § 401 
Evidence, §§ 397, 414 

Failure to offer will for probate, § 311, p. 118, 
n. 20 

Language, presumptions, § 633, p. 900 
Legal requirements, testator or scrivener, evi¬ 
dence, § 398 

Nomination as executor, § 311, p. 116, n. 91 
Property, 

Capacity to revoke, § 264 
Presumptions, § 633, p. 901 
Terms used, construction of wills, § 600, p. 797 
Witnesses, 

Publication, § 187, p. 1015 
Substitute for publication, § 187, p. 1011 
Laborers, beneficiaries, designation, § 661, n. 57 
Laces, tablecloths, § 787, p. 204, n. 30 
Laches, § 360 

See, also, Limitation of actions, post 
Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 869 
Actions to construe wills, § 1087 
Admission of will to probate, § 360 
Appeals, § 521, p. 550 
Contest of will, § 360 

Debts of testator, enforcement of claims, § 1328, 
p. 248 

Dismissal of appeals, § 529, p. 5S0 
Election of rights, § 1281 

Insane widow, § 1247, p. 27, n. 2S 
Revocation, § 1255 
Forfeiture of rights, § 1152 

Legacies, enforcement of charge, § 1308, p. 209 
Opening judgment or decree, § 506 
Service of notice of appeal, § 524, p. 566 
Vacating judgment or decree, § 506 
Land contracts, interest under, disposition, § 82 
Landlord, undue influence, 

Presumptions, § 239, p. 1093 

Weight and sufficiency of evidence, § 253 

Language, 

Class gift, § 693, p. 22 

Confirmatory or repugnant to rules of con¬ 
struction, § 695(6), pp. 53-63 
Codicils, § 164 

Conditional fee simple applied to personalty, 
§860 
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Language—Continued 

Contracts for disposition of property, § 112 

Estates tail, § 862 

Pee simple absolute, § 810 

Holographic wills, validity, § 205, p. 1042, n. 78 
Intention of testator ascertained from, § 591, 
p. 752 

Other instruments distinguished, deeds, § 137 
Gifts, § 147 

Spendthrift trusts, § 1007, p. 520 
Sufficiency of writing, § 156 
Technical language, generally, post 
Trusts, § 1010, pp. 528-534 
Unknown to testator, § 130 
Lapse, 

Contracts for disposition of property, § 117, p. 880 
Substitution, method to prevent, § 737 
Time in offering for probate, § 311, p. 113 
Lapse doctrine, class gift, § 693, p. 29 
Lapse of legacies or devises, §§ 1197-1222, pp. 1040- 
1067 

Abatement of legacies, § 1162 
After vesting of interest, death of beneficiary, 
§1203 

Associations, dissolution or termination, § 1207 

Brothers and sisters, § 1219, p. 1063 

Cause of lapse, § 1198 

Change in situation, § 1210 

Charged on property, § 1205 

Children or issue, § 1219, p. 1063 

Class gifts, § 1221 

Class member, legal incapacity, § 1209 
Common accident or disaster, § 1201 

Statutory provisions, § 1217, p. 1059 
Conditions, failure or performance, § 1211 
Conflict of laws, 

Capacity to take, § 1208 
Statutory provisions, § 1217, p. 1059 
Construction and operation, statutory provisions, 
§ 1219, pp. 1062-1065 

Contest of will, probated will, § 329, p. 178 
Corporation, dissolution or termination, § 1207 
Death of beneficiary, § 1199 
Death of testator, death of beneficiary before, 
§1201 

Debtor, legacy to, § 1204 
Deceased persons at date of will, § 1222 
Defendants, § 1219, p. 1063 
Definition, § 1197 

Descendants, persons entitled to take, § 1220 
Discharge of debt or obligation, legacy given in, 
§1204 

Dissolution, corporation or association named as 
beneficiary, § 1207 
Evidence, § 1215 

Extinguishment charge, § 1307, p. 206 

Failure of conditions, § 1211 

Failure of purpose, § 1212 

Form of property, change, § 1210 

Heirs, persons entitled to take, § 1220 

Impossibility of purpose of gift, § 1212 

Incapacity to take, § 1208 

Interest that lapses, § 1214 

Issue, persons entitled to take, § 1220 

Kindred, § 1219, p. 1064 

Life estate with remainder in fee, § 1204 

Nature* § 1197 


Lapse of legacies or devises—Continued 
No person in existence, § 1208 
Particular kinds, § 1204 
Performance of petition, § 1211 
Persons entitled to take under anti-lapse statute, 
§ 1220 

Prevention of lapse, §§ 1216-1222, pp. 1053-1067 
Purpose of effect, statutory provisions, § 1218 
Relatives, statutory provisions, § 1219, p. 1064 
Relative’s death, time, § 1217, p. 1058 
Renunciation by beneficiary, § 1213 
Representation and prevention, §§ 1216-1222, 
pp. 1053-1067 
Republication, effect, § 302 
Retroactive statutes, § 1218, p. 1062 
Revival of will by codicil, effect, § 303, p. 102 
Several persons, § 1206 

Shares of parties taking under anti-lapse statute, 
§ 1217, p. 1060 

Statutory provisions to prevent, § 1217, pp. 1055- 
1060 

Substitution or succession provisions, § 1216 
Tenants in common, § 1206 

Termination, corporation or association named as 
beneficiary, § 1207 

Time of execution of will, death of beneficiary, 
§ 1200 

Title and rights acquired under anti-lapse statute, 
§ 1217, p. 1059 
Trust, legacy in, § 1204 

Vesting of interest, death of beneficiary after 
death of testator but before, § 1202 
Void devise distinguished, § 1201 
Lapsed appointments, § 1070, p. 732 
Larger quantity, description of definite portion, § 747 
Last illness, soldiers’ or mariners’ wills, § 219 
Last survivor on failure of issue, § 735 
Last will, defined, § 1 
Latent ambiguities, 

Construction of will, § 586, p. 715, n. 6 
Declarations of testator, § 637, p. 924 
Defined, § 636, p. 919 
Description of property, § 750, n. 65 
Identification of beneficiaries, parol evidence, 
§ 636, p.919; §639, p.929 
Identification of property, parol evidence, § 640, 
p. 933, n. 67 

Instructions of testator, § 637, p. 924 
Intention of testator, ascertainment, § 591, p. 757, 
n. 94 

Misdescription of beneficiary, § 631, p. 937 
Parol evidence, § 636, p. 916 
Later clause, construction of wills, § 621, p. 868 
Later will affecting same property, revocation, § 274, 
p. 49 

Law at time of execution, § 15, p. 698 
Law governing. Conflict of laws, generally, ante 
Law of forum, foreign will in proceeding for probate, 
§ 389 

Law of state, presumption of knowledge, § 633, p. 901 
Law of the Twelve Tables, § 2 

Lawful heirs, rule in Shelley’s case, remainder lim¬ 
ited, § 879, p. 307 
Lead pencil, writing, § 156 

Lease and release, contingent interest, termination of 
prior estate, § 945 


960 



WILLS 


Leases, 

Contracts for disposition of property, § 117, p. 876, 
n. 98 

Cooperative apartment lease, generally, ante 
Description of property, interest passing, § 774 
Execution as implied revocation, § 294, p. 84 
Oil and gas leases, generally, post 
Other instruments distinguished, § 139 
Powers, § 1062, p. 701; § 1067, p. 713 
Transfer of interest by devisee, § 1119, p. 857 
Leave to discontinue, findings, hearing or trial, § 429, 
p. 361 

Leaving issue, gift over, § 723 
Legacies and devises, 

Abandonment, § 1152 

Abandonment of property as extinguishment of 
charge, § 1307, pp. 203-207 
Abatement of legacies, generally, ante* 
Acceleration of payment, § 1343 
Acceptance, ante 

Act of devisee, extinguishment of charge, § 1307, 
p. 204 

Action at law, enforcement of charge, § 130S, 

p. 208 

Additional legacy, payment, § 1305, p. 199 
Ademption of legacies, generally, ante 
After-acquired property, 

Charge on, § 1299, p. 177 
Prior to execution of codicil, § 303, p. 102 
After execution of will, sufficiency of personalty, 

§ 1302, p. 185 

Amount of charge on property or income, § 1298 
Animals, feed in provisions for, § 1298 
Annuities, § 1134, pp. 910-916 
Payment, § 1305, p. 194 

Application of rules to particular legacies or 
charges, § 1305, pp. 194-201 
Apportionment of estate, § 1299, p. 175 
Appropriation of property, extinguishment of 
charge, § 1307, p. 204 

Assignment of mortgage existing, § 1304 
Blending personalty and realty, 

Disposition not residuary, § 1304 
Payment, § 1303, p. 189 

Bond, taking as extinguishment of charge, § 1307, 

p. 206 

Cash, payment, § 1301, n. 61 
Cash assets, payable out of, § 1302, p. 186 
Character of legacies, determining, § 1127 
Character of particular legacies, § 1129, pp. 890- 
905 

Charge on property, estate or interest, § 1298 
Charged on land, time of payment, § 1341 
Charges of debts and of legacies distinguished, 
§ 1303, p. 182 

Circumstances affecting intention or charge, 
§ 1303, p. 182 

Codicil, given by, payment, § 1305, p. 198 
Commutation of charge for support and main¬ 
tenance, § 1305, p. 201 

Condemnation of property charged, § 1308 
Condition of estate charged, § 1302, p. 184 
Conditions affecting intention or charge, § 1302, 
p. 184 

Conditions precedent, enforcement of charge, 
§ 1308, p. 208 

Construction of instrument as whole, § 620, p. 862 
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Legacies and devises—Continued 

Construction of wills, words and phrases, § 613, 

p. 820 

Contributions, § 1299, p. 176 
Control of land charged, § 1309 
Control of property, support and maintenance, 
§ 1305, p. 200 

Creditor, devise or bequest to, § 1137 
Death of legatee, extinguishment of charge, 
§ 1307, p. 207 
Debtor, § 1142 
Debts of testator, 

Charge on property, § 1299, p. 175 
Preferred, § 1311 

Deficiency, enforcement of charge, § 1308, p. 213 
Defined, § 1125, pp. 874, 877 
Demand, enforcement of charge, § 1308, p. 209 
Demonstrative legacies, generally, ante 
Descent of land to devisee, extinguishment of 
charge, § 1307, p. 204 

Designation or descriptions, § 1129, pp. 890-905 
Determination of validity of effect after probate, 
§ 317, p. 13S 

Determining character, § 1127 
Direction to pay, § 1304 

Executors for payment, § 1302, p. 1S6 
Disposition of personal estate, § 1303, p. 183 
Disposition of property charged, effect, § 1306 
Dower, in lieu of, § 1305, p. 198 
Education, maintenance and support, § 1305, 
p. 199 

Effect of death of legatee, § 1344 
Effect of residuary clause on charge, § 1303, 
pp. 188-191 

Effect of sale, encumbrance or other disposition of 
property charged, § 1306 
Election between devise and debt, § 1140 
Encumbrance of property charged, § 1306 
Enforcement of charge, § 1308, pp. 207-213 
Equalized portions, charges to, § 1304 
Equitable lien on land, § 1298 
Estate charged, § 1299, pp. 174-178 
Estoppel of charge, § 1307, pp. 203-207 
Evidence, enforcement of charge, § 1308, p. 211 
Exhibits, enforcement of charge, § 1308, p. 211 
Exoneration of personalty, § 1301, n. 61 
Express charge on land, § 1303, p. 182 
Extinction of subject matter, § 1177, p. 994 
Extinguishment of charge, § 1307, pp. 203-207 
Facts affecting intention or charge, § 1303, p. 182 
Failure as extinguishment of charge, § 1307, p. 
206 

Foreign money, § 779, p. 189 
Forfeiture, § 1152 

Failure to offer will for probate, § 311, p. 118 
Funds subject to payment, § 1297 
General charge, § 1302, p. 186 
General legacies, generally, ante 
Given by will under power of appointment, time 
of payment, § 1342 

Heirs, capacity in which taken, § 1145 
Implied charge on real estate, § 1302, p. 186 
Implied devises, § 595 
Income, ante 

Individual estate, charge on, § 1299, p. 176 
Intention of testator, implied devise, § 595 
Interest on legacies, generally, ante 
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Legacies and devises—Continued 

Interests specifically devised, charge, § 1304 
Joint wills, designation of proportion for pay¬ 
ment, § 1365 

Judgment or decree, enforcement of charge, 
§ 1308, p. 211 

Judicial sale of property charged, § 1306 
Jurisdiction, enforcement of charge, § 130S, 
p. 207 

Laches, enforcement of charge, § 130S, p. 209 
Land devised to executor or*trustee, charge on, 
§ 1299, p.177 

Lands specifically devised, charge, § 1304 
Lapse of legacies or devises, generally, ante 
Lien, 

Charge on property, § 1298 
Support and maintenance, § 1305, p. 201 
Limitation of actions, § 130S, p. 209 
Loss of assets primarily liable, § 1307, p. 206 
Loss of right to charge for maintenance, support 
or education, § 1305, p. 200 
Marshaling assets and securities, § 1299, p. 175 
Merger of title, extinguishment of charge, § 1307, 
p. 205 

Mortgage creation for payment, § 1302, p. 186 
Mortgage on property, necessity, § 129S 
Next of kin, capacity in which taken, § 1145 
Nonacceptance of devise as extinguishment of 
charge, § 1307, p. 206 

Nonresident legatee, right of election, § 1297 
Note, taking as extinguishment of charge, § 1307, 

p. 206 

Officer making sale, enforcement of charge, 
§ 130S, p. 213 

Partial distribution, § 1344 

Particular fund, direction to pay out of, § 1304 

Parties, 

Enforcement of charge, § 1308, p. 209 
Entitled to probate, § 315 
Partition of land charged, § 1306 
Payment, §§ 1338-1344, pp. 261-265 

Extinguishment of charge, § 1307, p. 204 
Support and education, § 1305, p. 199 
Time, §§ 1338-1344, pp. 261-265 
Pecuniary legacy, generally, post 
Period of charge for maintenance, support or 
education, § 1305, p. 200 

Personal liability of devisee or legatee, § 1310 
Personal property, § 77S 
Payment from, § 1301 

Petition for discharge of charge, § 1307, p. 205 
Place of maintenance and support, § 1305, p. 201 
Pleading, enforcement of charge, § 1308, p. 210 
Possession of land charged, § 1309 
Postponement of time for payment, § 1339 
Power distinguished, § 1062, p. 697 
Power of appointment, charge on, § 1299, p. 176 
Powers to executors, payment, § 1302, p. 186 
Presumptions, post 

Principle, charge on corpus of estate, § 1300 
Priority, 

Debts of testator, § 1311 
Support and maintenance, § 1305, p. 200 
Probate court, enforcement of charge, § 130S, 
p. 20S 

Property charged, § 1299, pp. 174-178 
Property subject to payment, § 1297 


Legacies and devises—Continued 

Real estate as charged, § 1303, pp. 181-188 
Receiver, enforcement of charge, § 1308, p. 212 
Reimbursement, devisee of real estate charged 
with payment, § 1310 

Relation of legatee or devisee to testator as af¬ 
fecting charge, § 1302, p. 184 
Release, 

Charge, § 1307, p. 205 
Debt, § 1143 

Rents and profits, charge on, § 1300 
Renunciation, § 1151, pp. 94S-954 

Enforcement of charge, § 1308, p. 213 
Residuary clause, effect on charge, §§ 188-191 
Residuary legacies, generally, post 
Reversionary interest, sale to enforce charge, 
§ 1308, p. 213 
Revival, § 300 
Revocation, § 1106 

Right of action, enforcement of charge, § 1308, 
p. 20S 

Right to possession or control of land charged, 
§ 1309 

Sale of property, enforcement of charge, § 1308, 

p. 212 

Sale of property charged, § 1306 
Security, 

Bond to secure payments, § 1310 
Extinguishment of charge by taking, § 1307, 

p. 206 

Extinguishment of legacy charge, § 1307, 
p. 205 

Performance of duties, § 1308, p. 207 
Taking as extinguishment of charge, § 1307, 
p. 206 

Security from legatee, § 1307, p. 205 
Several parcels or funds, charge on property, 
§ 1299, p. 175 
Specific devises, § 1130 
Specific legacies, generally, post 
Specifically bequeathed personalty, charge on, 
§ 1301, n. 61 

Specifically devised lands or interest as charged, 
§ 1304 

Subrogation rights, § 1299, p. 175 
Subsequent investment of personalty charged in 
realty, § 1303, p. 183 
Substituted fund or property, § 1300 
Substituted legacy, payment, § 1305, p. 199 
Successive devise, charge of legacies, § 1302, 
p. 1S7 

Sufficiency of personalty, § 1302, p. 1S4 
Support, maintenance and education, § 1136, 
pp. 917-922; § 1305, p. 199 
Time for action, enforcement of charge, § 1308, 
p. 209 

Time of payment, §§ 1338-1344, pp. 261-265 
Trial, enforcement of charge, § 1308, p. 211 
Universal legacies, generally, post 
Valuation of real estate, § 1304 
Waiver of charge, § 1307, pp. 203-207 
Waste of assets primarily liable, § 1307, p. 206 
Legal and equitable interests, trusts, separation, 
§ 100S, p. 523 

Legal and equitable titles, merger, § 827, n. 82 
Legal conclusions, 

Jury, review, § 441 
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Legal conclusions—Continued 

Witnesses without objection, § 451, p. 406 
Legal declaration of intention, § 1 
Legal estates, rule in Shelley’s case, § 870 
Legal future interest, contingent remainder, § 946, 
p. 419, n. SO 

Legal heirs, rule in Shelley’s case, remainder limited, 
§ 879, p. 307 

Legal impossibility, conditions, excuses, § 1000, n. 71 
Legal language, § 155 

Legal matters of attorney, passage by will, § 76, n. 9 
Legal representative, 

Charitable gift, right to question, § 110, p. 851 
Defined, § 684 

Legal requirements, knowledge by testator or scrive¬ 
ner, evidence, § 398 
Legal services, conditions, § 991 
Legal terms, understanding, § 15, p. 698 
Legal words, construction of wills, § 600, pp. 795-799 
Legatees and devisees, 

Actions by, against or between, § 1123, pp. S66-S74 
Actions to construe, personal representative, 
§ 1082 

Actions to construe wills, §§ 10S4, 10S5 
Appeals, 

Necessary parties, § 519, p. 544, n. 58 
Parties entitled to notice, § 524, p. 562 
Attorney fees, appeal from order of payment, 
§ 549 

Chattel mortgage on interest, § 1119, p. 857 
Conclusiveness of probate proceedings, § 577, 
p. 6S5, n. 46 
Contest of will, 

Attorney’s fees, allowance, § 567, p. 660, n. 36 
Necessary parties defendant, § 367 
Contracts, § 1110 
Control of property, § 1102 
Conveyance by, § 1119, p. 857 
Deduction, debt against gift, § 1144, p. 933 
Defined, § 1097 
Distinguished, § 1097 
Election of rights, generally, ante 
Establishment of codicil, security for costs, § 564, 
p. 656 

Examination as adverse party before trial, § 444, 
p. 390, n. 12 
Extent of liability, § 1310 
Good faith settlements, § 325, p. 159 
Income and profits as incident to gift, § 1101, 
pp. 824r-S29 

Intervention in probate proceeding, § 363 
Legal representatives as including, § 684 
Lost or destroyed will, 

Establishing or procuring probate, § 338 
Proceedings to establish, § 364 
Mutual rights and liabilities, § 1109 
Nature of liability, § 1310 
Necessary parties to probate proceedings, § 362 
Notice of proceeding to probate, § 370, p. 234 
Offsets for debts, § 1144, p. 935 
Parties to probate proceedings, §§ 315, 362 
Personal property, § 778 
Title, § 1100 

Possession of property, § 1102 
Real property, title, § 1099 
Residuary legatees, generally, post 
Rights as against executor, § 1105 


Legatees and devisees—Continued 

Service of citation, parties served, § 369, p. 229 
Set-off, debt against gift, § 1144, p. 933 
Substitution, § 743 

Rights and liabilities, § 746 
Title, § 1098 
Transfers by, § 1115 

Annulment of will, effect, § 1122 
Before probate or administration, § 1116 
Construction and operation, § 1120 
Contingent estates or interests, § 1117 
Expectant estates or interests, § 1117 
Property equitably converted, § 1118 
Rights and liabilities of transferees, § 1121, 
pp. S61-S65 

Validity, § 1119, pp. 855-859 
Trust remaindermen, rights on termination of 
trust, § 1055 
Use of property, § 1102 
Legislative restriction, § 92 
Legitimate influence of spouse, § 230, p. 1081 
Lend, construction of wills, words and phrases, § 613, 
p. 819 

Lengthy performance required, conditions, § 995, p. 4S9 
Letters, 

Admissibility of evidence, 

Attitude and feelings towards objects of 
bounty, § 249 

State of mind, § 247, p. 1114, n. 45 
Agreement, evidence of indebtedness, § 782, n. 93 
Attorney to testator, evidence, § 247, p. 1115 
Codicil, § 164 

Contracts for disposition of property, construc¬ 
tion, § 114 

Evidence of intent, holographic or nuncupative 
will, § 401 

Form of instrument, § 15S 
Holographic wills, § 204 

Admissibility to probate as, § 132, p. 123, n. 61 
Incorporation of documents by reference, § 163, 
p. 95S, n. 59 

Instructions, other instruments distinguished, 
§ 148 

Instruments construed together, § 623, n. 53 
Mental capacity, admissibility of evidence, § 52 
Notice of appeal, § 524, p. 565 
Revocation by, sufficiency, § 272, n. 59 
Safe deposit box, § 789, n. 67 
Signature by testator, necessity and purpose, 
§ 170, p. 970 

Letters and documents, 

Adverse party, preliminary examination, § 444 v 
p. 392 

Preliminary examination of witnesses, § 443, 
p. 390 

Letters of administration, 

Decree res judicata as to testate questions in con¬ 
test of will, § 423, n. 88 

Issuance, awaiting determination of validity of 
instrument, § 317, p. 138 

Letters of administration with will annexed, foreign 
wills, purpose of record, § 342, n. 91 
Letters rogatory, issuance, testimony in foreign coun¬ 
try, § 445, p. 393 
Letters testamentary, 

Issuance, awaiting determination of validity of 
instrument, § 317, p. 138 
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Letters testamentary—Continued 

Stay of proceedings pending appeal, § 526 
Liability, 

Costs and expenses, 

Contest or probate of will, § 560 
Joint and several, § 560, p. 651 
Custodian after execution and before probate, 
§ 305 

Debts, life estate, implied creation, § 891 
Estates for attorney’s fees, § 56T 
Libelous language, expunged, § 493, p. 49T 
Libelous matter, reformation of will to delete, § 334, 
n. 41 

Liberal construction, statutory provisions, execution 
of wills, § 167, p. 966 
Liberal interpretation of words, § 598 
Liberty Bonds, specific legacy, § 1129, p. 896, n. 41 
Libraries, charitable gift, § 109, p. 838 
Library fund, name of testator on marble slab, § 991 
License to sell, § 805 

Licentious talk, mental capacity, evidence, § 72 

Lien creditors, debts of beneficiaries, priorities, § 1334 

Liens, 

Abatement of legacies, § 1170 
Annuities, legacies of, § 1134, p. 911 
Creation, § 975 

Debts of testator, § 1316, pp. 220-227 
Description of property, interest passing, § 775 
Election of rights, effect of election, § 12S5 
Executor’s lien, debt of beneficiary, § 1144, p. 935 
Executory devises, destructibility, § 916 
Legacies as charge on property, § 1298 
Support and maintenance legacy, § 1305, p. 201 
Surviving husband or wife, § 87 
Unpaid purchase money, § 781 
Life enjoyment, surviving spouse, disposition of prop¬ 
erty, § 87 

Life estate and remainder, estates tail, conversion, 
§ 869 

Life estate reservation, other instruments distin¬ 
guished, § 137, p. 917, n. 25 
Life estates, 

Absence of remainder, § 893 
Absolute gift, § 897, p. 335 

Absolute power of disposition, defined, § 897, 
p. 340 

Annuities, § 902 

Payment, § 1305, p. 197 
Base fee, § 897, p. 340 
Charge on life estate, § 891 

Class gift, ascertainment of members, § 695(3), 
p. 41, n. 30 

Codicil, inconsistent disposition by, § 275, p. 56 
Collateral powers, § 897, p. 340 
Conditional fee simple, § 860 
Conditional powers, § 897, p. 340 
Conditions, § 895 

Alienation of property, § 980 
Consumable property, § 894 
Contingent powers, § 897, p. 341 
Creation by implication, § 891 
Death, power of disposal at, § 897, p. 344 
Death without issue, limitation over, § 892, p. 327 
Disposal under power, § 899 
Disposition, § 89 
Duration of estate, § 895 
Duty of purchaser, § 899 


Life estates—Continued 

Effect of remainders, § 892, pp. 326-329 
Estate tax, determination of value, § 897, p. 345 
Executor, power of disposition, § 900 
Exercise, power of disposition, § 899 
Express life estates, limitation over, § 898 
Implied creation, § 891 
Implied life estate, § 898 

Interest on legacies in remainder after termina¬ 
tion, § 1351 

Interest subject to debts, § 1333 
Interest that lapses, § 1214 
Joint wills, survivor, § 1365 
Legacy, property charged, § 1299, p. 174 
Liability for debts, § 891 
Lieu of dower, § 891 
Limitation over, effect, § 898 
Limited powers, § 897, p. 341 
Mortgages, post 
Naked powers, § 897, p. 340 
Other instruments distinguished, gifts, § 147 
Power given life tenant, § 897, pp. 333-345 
Property subject, § 894 
Remainderman, absence of remainder, § 893 
Remainders, preceding estate, § 910 
Repugnant limitations over, § 898 
Residuary clause, effect of invalidity, § 622, n. 20 
Restraint on alienation, § 891 
Rule in Wild’s case, construction of gift, § 882 
Sale by executor, § 899 
Special limitation, § 895 
Successive life estates, § 896 
Taxation, § 897, p. 340 
Trust burden, § 1029, p. 574, n. 12 
Trust termination, nature of estate vesting after, 
§ 1058 

Trustee of beneficiary, power of disposition, § 900 
Trusts, § 1014 

Estate or interest of beneficiaries, § 1028, 
p. 571 

Life gifts of income, § 693, p. 30, n. 88 
Life imprisonment, dissolution of marriage, opposition 
to probate, § 323, p. 154 
Life insurance. Insurance, generally, ante 
Life insurance renewal commission, disposition, § 85, 
n. 93 

Life interest, 

Absolute interest in personalty, remainders, § 837 
Ademption of legacies, § 1173 
Life of another, rule in Shelley’s case, estates of 
ancestor, § 876, n. 25 
Life tenant, 

Advancements, right to make, § 1193 
Class gift, inclusion in class of remaindermen, 
§ 695(6), p. 56 
Control of property, § 1102 
Death without issue, § 724, p. 110, n. 16 
Heirs, § 676 
Implied trusts, § 1017 

Limitation over on death without issue, § 943, 
p. 411 

Next of kin as including, § 682 
Possession of property, § 1102 
Remainder, § 909 
Life tenant’s children, 

Contingent remainders, § 969 
Vested remainders, § 969 
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Lifetime, 

Restraints on alienation, § 980 
Testator, validity of will during, § 304 

Lifetime conveyance, contracts for disposition of prop¬ 
erty, breach, § 116 

Lifetime transfers, contracts for disposition of prop¬ 
erty, performance of breach, § 116 

Likes, evidence of insanity, § 17 

Limestone, description of property, interest passing, 

§ 773, n. 25 

Limitation of actions, § 358 

See, also, Laches, ante 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 869 
Actions to construe wills, § 1087 
Advancements, § 1185 
Debts, § 1186 

Appeals, time for taking proceedings, § 521, p. 549 
Contest of will or probate, § 359, pp. 212-217 

Allegations in avoidance of bar, § 377, p. 257 
Probated will, application of estoppel princi¬ 
ple, § 330, p. 183 

Contracts for disposition of property, 

Breach of contract, § 125, p. 892 
Quantum meruit, § 123, p. 888 
Remedies of promisee, § 122, n. 41 
Debts barred by, § 1144 

Beneficiaries, § 1337, p. 259 
Enforcement of claims, § 1328, p. 248 
Foreign probate, § 580, p. 696 
Foreign wills, § 359, p. 216 

Forfeitures, failure to offer will for probate, 
§ 311, p. 119 

Indebtedness to creditor, legacies for payment, 
§1137 

Legacies, enforcement of charge, § 1308, p. 209 
Opening judgment or decree, § 506, p. 516 
Revoking probate, § 506, p. 516 
Time from which will speaks, § 629, p. 893, n. 63 
Trusts, excess income right, § 1038, p. 650, n. 29 
Vacating judgment or decree of probate, § 506, 
p. 516 

Limitation over, 

Attachment, § 981 
Bankruptcy, § 981 
Contingent interest, 

Absence or presence, § 931, p. 385 
Death under age specified, § 937 
Contingent remainders, 

Death of life tenant without issue or heirs, 
§967 

Death or failure of remaindermen, § 964, 
pp. 441-444 

Death without issue, defeasible fees, § 852, 
pp. 276-280 

Execution against devisee or legatee, § 981 
Failure, § 1228 

Failure of issue, per stirpes distribution, § 711, 
p. 88, n. 18 

Heirs at law, § 674, p. 997, n. 50 

Insolvency, § 981 

Life estates, effect, § 898 

Survivor, defeasible fees, § 856 

Termination of trusts, §§ 1051-1059, pp. 679-694 

Trusts, absence of provisions, § 1008, p. 525 


Limitation over—Continued 
Vested interest, 

Absence or presence, § 931, p. 385 
Death under age specified, § 937 
Vested remainders, 

Death of life tenant without issue or heirs, 
§967 

Death or failure of remaindermen, § 964, 
pp. 441-444 
Vested rights, § 923 
Limitations, 

Absolute interest in personalty, 

Repugnancy, § S41 
Words creating, § S34 
Amount, 

Corporations, capacity to take, § 106, p. 825 
Foreign corporations, capacity to take, § 106, 

p. 828 

Appeal, commencement of period, § 521, p. 553 
Character of estate, applicability, § 806 
Fee simple absolute, ante 
Parties, class gift, intention, § 693, p. 31 
Right of action to construe wills, § 10S3 
Time of service, memorandum of costs, contest 
of will, § 558 

Trust corpus or income use, § 1033 
Limited estates, power of appointment, § 1068, p. 721 
Limited life estate, § 897, p. 334 
Limited power of appointment, § 1068, p. 716 
Limited power of disposition, absolute interest in per¬ 
sonalty, § 839 

Limited powers, life estates, § 897, p. 341 
Limited probate, § 319 
Limited restraint of alienation, § 9S0 
Line of blood, defeasible fees, § 851, n. 60 
Lineal descendants, 

Beneficiary, 

Described by, § 649, n. 66 
Designation, § 660, pp. 963-967 
Contingent charitable gift on extinction, § 109, 
p. 840 

Estates tail, § 862 

Grandchildren as including, § 663, n. 8 

Heirs as including, § 673 

Heirs of their body as including, § 679, n. 27 

Issue, primary meaning, § 666, p. 977 

Legal representatives as including, § 684 

Offspring as including, § 668 

Per stirpes distribution, § 713, n. 58 

Rule in Shelley’s case, § 879, p. 310 

Substitution, § 743 

Liquidation of assets, implied trusts, duties on execu¬ 
tor, § 1018, n.46 

Liquidation of corporations, trusts, allocation of re¬ 
ceipts, § 1030(2), p. 584 
Liquors, 

Household goods, § 787, p. 201 
Provisions, defined, § 787, p. 205 
Listing community property, effect, § 754, n. 13 
Literal construction, words of survivorship, § 729 
Literary associations, charitable gift, restrictions as 
to amount, § 110, p. 848 
Literary property, § 787, p. 204 

Literate person, executed by, presumptions, § 633, 
p. 900 

Lithographed signature, § 171 
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Litigation assistance, conditions, § 991 
Litigation expenses, trusts, allocation of expenses, 
§ 1030(4), p. 595 
Livestock, 

Identification of property, parol evidence, § 640, 
p. 934, n. 72 
Stock, defined, § 7S0 

Living, words of survivorship, § 733, p. 127 
Living children, heirs as synonymous with children, 
§ 674, p. 997, n. 48 
Living persons, heirs of, § 678 

Living survivors, contingent remainders, per stirpes 
distribution, § 970, p. 454, n. 66 
Living trust, validity challenged on probate proceed¬ 
ings, § 317, p. 136, n. 14 
Loan certificate, corporate stock, § 780 
Loans, 

Ademption of legacies, § 1177, p. 995 
Advancements, § 1186 

Deduction of advances made, § 1144, p. 938 
Repayment to beneficiary, other instruments dis¬ 
tinguished, § 143, n. 47 

Local courts, actions to construe wills, jurisdiction, 
§1077 
Location, 

Description of property, § 764 
Property, 

Described by, § 789 
Incorrect statement, § 750 
Parol evidence, § 640, p. 932 
Specific legacy, § 1129, p. 900 
Loose money, identification of property, parol evi¬ 
dence, § 640, p. 934, n. 72 

Loose sheets as single instrument, evidence, § 410, 
p. 322 

Loss, subsequent will revoking prior will, § 274, p. 51 
Loss of estate, revocation, § 295 
Loss of memory, aged persons, § 27, p. 724 
Loss of rights, contracts for disposition of property, 
§121 
Losses, 

Charitable gift, § 110, p. S58 
Trust capital and income, allocations, § 1030(4), 
pp. 591-604 

Lost or destroyed wills, §§ 335-339, pp. 187-190 
Action brought in court other than probate court, 
§500 

Administrators. Executors and administrators, 
ante 

Admission to probate, decisions reviewable, § 516, 
p. 532 
Appeals, 

Discretion of lower court, § 543 
Questions of fact, § 531, p. 593 
Questions of law, § 531, p. 588 
Burden of proof, 

Establishment, § 31, p. 736 
Execution, § 384, p. 278 
Validity, § 375 

By custodian, revocation, § 417, p. 339 
Compromise and settlement agreements, § 325, 

p. 161 

Conclusiveness of proceedings to establish, § 577, 
p. 675, n. 44 

Contest of will, probated will, § 329, p. 177 
Contracts for disposition of property, § 121 
Copies, establishment and probate, laches, § 360 


Lost or destroyed wills—Continued 

Cross-examination, discretion of court, § 451, 
p. 401 

Declarations of testator as evidence, § 399 
Establishment, §§ 335-339, pp. 187-190 

Conclusiveness of proceedings, § 577, p. 675, 
n. 44 

Limitation of actions, § 359, p. 215 
Parties to proceedings, § 364 
Pleadings, § 375 

Questions of law and fact, § 460 
Remand with directions, § 557, p. 644 
Venue, § 355 

Writ of error, § 514, n. 37 
Execution of wills, ante 
Executors and administrators, ante 
Issuance of process by party resisting petition to 
establish, § 369, p. 228 
Issues, proof and variance, § 375 
Judgment of probate, § 500 

Jurisdiction of actions to establish, § 354, p. 206 
Laches, application of doctrine, § 360 
Legal and valid will, republication, § 299, p. 90 
Limitation of actions, time for probate, § 358, 
n. 24 

Mental capacity, burden of proof, § 31, p. 736 
New trial, grounds, § 491, n. 14 
Notice of addition to probate, § 370, p. 233 
Parties, proceedings to establish, § 364 
Pleadings in proceedings to establish, § 375 
Prayer for relief, § 375 

Copies or duplicates, § 313, p. 128 
Written evidence of will, § 574, p. 672 
Questions of law and fact, § 460 
Republication by codicil, § 303, p. 97 
Revocation, § 269 

Subsequent wills, establishment in separate equi¬ 
ty suit, § 577, p. 680, n. 94 
Sufficiency of evidence, § 419, pp. 34-^349 
Venue, action to establish, § 355 
Lot number, description of property, § 750, n. 65 
Location, § 764 

Love and affection, undue influence, § 224, p. 1069; 
§ 227 

Presumptions, § 239, p. 1100 
Lucid intervals, 

Insane delusions, § 19 
Mental capacity, § 36 

Weight and sufficiency of evidence, § 63 
Lumber yard, identification of property, parol evi¬ 
dence, § 640, p. 934, n. 73 

Luxuries, trusts, invasion of principal, § 1033, n. 34 
Mail, service of citation, § 369, p. 228 
Maintenance. Support and maintenance, generally 
post 

Making of will, undue influence, § 224, p. 1073 
Male descendants, per stirpes distribution, § 711, p. 87, 
n. 11 

Male heirs, § 673 

Conditional fee simple, § 860 
Male issue, death without issue, § 724, p. 109, n. 9 
Management of property, 

Life tenant, power, § 897, p. 338 
Mental capacity, weight and sufficiency of evi¬ 
dence, § 71 
Mandamus, 

Certification of disputable questions, proceedings 
to compel, § 514 
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Mandamus—Continued 

Judgments and decrees rejecting probate, col¬ 
lateral attacks, § 5S3 

Record on appeal, amendments, § 528, p. 576 
Mandate and proceedings in lower court, § 545, p, 615 
Mandatory intention, trusts, creation, § 1009 
Mandatory statutes, probate proceedings, § 316 
Mandatory words, 

Construction of will as whole, § 620, p. S63 
Construction of wills, § 602, p. SOI 
Mania, instructions to jury, conformity to pleadings 
and evidence, § 469 
Manifest intention, 

Implied trusts, § 1017 
Trusts, creation, § 1009 
Manifestation, § 1 

Manner of determination, residue distributable under 
residuary clause, § 800 

Manner of expression, residuary clause, § 796 
Manner of operation, rule in Shelley's case, § 870 
Manner of revocation, § 269 

Mansion house, election of rights, surviving spouse, 
right to purchase, § 1288, p. 143 
Manufacturing funds, stock, § 780 
Manuscript copies, books, § 787, p. 204 
Margin, 

Clauses, place of testator’s signature, § 177, p. 986 
Endorsement of revocation, § 273 
Holographic wills, position of date, § 205, p. 1045 
Place of testator’s signature, § 177, p. 979 
Mariners’ wills, § 152 

Nuncupative wills, § 210 
Oral wills, § 219 
Written wills, § 220 
Marital status, 

Construction of wills, effect of change, § 630, n. 90 
Contracts for disposition of property, promisor’s 
change, § 117, p. 880 
Misrepresentation as fraud, § 222 
Mark, signature, § 172 

Assistance in making mark, § 172 
Execution, § 384, p. 270, n. 22 

Subscribing witnesses, necessity and purpose, 
§183 

Proof, § 413 

Questions of law and fact, § 45S, p. 417 
Subscribing witnesses, signing by, § 192 
Markings, issues, proof and variance, § 373, p. 250, 
n. 66 

Marriage, § 291, p. 72 

Absolute interest in personalty, 

Gift over, § 842 
Restriction against, § 844 
Actions to construe wills, new parties, § 10SS, 
p. 767 

Advanced age, mental capacity, evidence, § 72 
Bill of particulars, § 373, p. 246, n. 27 
Class gift, 

Ascertainment of members, § 695(3), p. 39 
Postponement, § 695(4), p. 45 
Common law marriage, generally, ante 
Conditions, § 9S5, pp. 473-477 
Compliance, § 1003, p. 511 
Pertaining to, § 995, p. 492 
Contingent interest, 

Application of rules, § 937 
Vesting, § 944 


Marriage—Continued 

Death coupled with contingency, gift over, § 726 

Defeasible fees, § 851 

Defeasible interest in personalty, § 857 

Description of property acquired by, § 753 

Devisee, defeasible fees, § S54 

Dissolution prior to death, opposition to probate, 

§ 323, p. 154 

Executory devises, creation, § 917 
Implied revocation, § 290 

Invalid marriage, capacity of parties to take, 
§100 

Occurrences terminating trust, § 1046 
Presumption of revocation by, conclusiveness, 
§290 

Prior agreements, revocation, § 291, p. 74 
Remarriage, generally, post 
Restraints, conditions in terrorem, § 992 
Revocation by, 

Questions on probate proceedings, § 317, 
p. 136, n. 14 

Revival and republication, § 303, p. 97 
Severance of marriage relation, conditions, § 1003, 
p. 512 

Statutory provisions, implied revocation, § 290 
Termination of trust, § 1042, p. 659; § 1093 
Vested interest, 

Application of rules, § 937 
Divesting, § 943, p. 410, n. 86 
Marriage settlements, 

Authority of wife, § 10 
Other instruments distinguished, § 149 
Shares, gift conforming, § 705, p. 76 
Married women, § 202 

Absolute interest in personalty, separate estate, 
§838 

Capacity to make, § 9 

Capacity to revoke, § 264 

Domicile, sufficiency of evidence, § 418 

Exclusion of husband, § 97, p. S03 

Holographic wills, capacity to make, § 202 

Husband’s consent, § 11 

Infants, § 9 

Option to take property or money, § 1103 
Probate as conclusive of power to dispose of 
property, § 577, p. 679 

Revocation, statutory provisions, removing dis¬ 
abilities, § 291, p. 78 
Separate estate, § 10 
Separate trusts, § 1005 
Separate use, 

Estates tail, § 864 
Fee simple absolute, § S19 
Life estate, § 891 
Transfers by, § 1115 

Marshaling assets, legacies as charge on property, 
§ 1299, p. 175 

Mastoiditis, capacity of testator, questions of law and 
fact, § 462, p. 428 

Material facts, understanding, § 15, p. 697 
Material terms, trusts, certainty, § 1012, p. 542 
Maternal love, appreciation of claims, § 15, p. 695, 
n. 26 

Maternity, disinherited children, preliminary exami¬ 
nation of witnesses, § 443, p. 339, n. 98 
Mathematical error, construction of wills, correction 
or rejection of words, § 610, n. 82 
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Mausoleum, disposition of property for, § 93 
Maxims, that is certain which can be made certain, 
§ 157, n. 62 

Meadow, description of property, § 761, p. 171 
Mechanical connection, separate sheets of paper, § 162 
Medical expenses, charge on estate, § 975, n. 40 
Medical experts, appeals, presentation or reservation 
of grounds in lower court, § 551, n. 79 
Medical soundness of mind, § 15, p. 699 
Medical treatment, exclusion of evidence, harmless 
error, § 556, p. 639, n. 61 

Meetings of minds, contracts for disposition of prop¬ 
erty, § 112 
Memorandums, 

Codicil, findings by court, § 484, n. 7 
Form, § 155 

Holographic wills, § 203 
Incorporation by reference, § 163, p. 954 
Instruments construed together, § 623, n. 53 
Mental capacity, admissibility of evidence, § 52 
Mutual wills, agreement to make, § 1367, p. 301 
Preparation of will, § 129, p. 903 

Production at hearing or trial, § 448 
Signature by testator, necessity and purpose, 
§ 170, p. 970 

Memorial, disposition of property for, § 93 
Memory, 

Aged persons, mental capacity, § 27, p. 723 
Mental and physical capacity, § 29, p. 730 
Presumptions, § 39 

Weight and sufficiency of evidence, § 68 
Subscribing witness, mental capacity, evidence, 
§ 75 

Mental capacity, § 5 

Ability to make will, § 15, p. 690 
Absent-mindedness, § 2S 
Admissibility of evidence, § 40 

Adjudication of insanity and guardianship, 
§45 

Aged person, § 47 
Circumstances of execution, § 48 
Condition prior and subsequent to execution, 
§50 

Conduct of testator, § 52 
Conduct of testator toward friends and rela¬ 
tives, § 53 

Declaration of testator, §§ 52, 55 

Respecting disposition of property, § 54 
Derangement from physical condition, § 47 
Dismissal of insanity proceeding, § 45 
Drunkenness commitment, § 45 
Execution of other wills, § 56 
Financial condition of heirs and legatees, § 44 
Findings of unsoundness of mind, § 45 
Guardianship adjudication, § 45 
Habits, § 43 

Hereditary insanity, § 42 
Inclinations of testator respecting disposition 
of property, § 54 
Insane delusions, § 46 
Insanity adjudication, § 45 
Monomania, § 46 
Moral delinquency, § 57 
Peculiar belief or opinion, § 46 
Personal habits or conduct, § 22 
Physical condition, § 47 
Reasons for disposition, § 44 


Mental capacity—Continued 

Admissibility of evidence—Continued 
Religious belief, § 46 
Reputation, § 43 

Source of testator's property, § 49 
Suicide of testator, § 41 
Transaction of business, § 51 
Unjust disposition, § 44 
Unnatural disposition, § 44 
Use of intoxicants, § 43 
Value of testator’s estate, § 44 
Appreciation of claims, § 15, p. 694 
Beliefs, § 23 

Burden of proof, § 31, p. 733 
Physical incapacity, § 39 
Set aside will or probate, § 31, p. 737 
Shifting of burden, § 31, p. 737 
Capacity to contract, etc., § 15, p. 703 
Capacity to revoke, § 264 
Coherence in conversation, § 15, p. 703 
Consent of spouse to other’s disposition, § 97, 
p. 807 

Conveyance as revocation, § 294, p. 83 
Correct reasoning, § 15, p. 702 
Declarations of testator, evidence, § 403, p. 307, 
n. 19 

Destruction with intent to revoke, § 280, p. 64 
Disease, ante 
Drugs, ante 
Eccentricity, § 22 

Election of rights, § 1247, pp. 24-32 

Binding effect on surviving spouse, § 1286 
Pleadings to set aside, § 1255 
Elements or requirements, § 15, p. 696 
Evidence, declarations of testator, § 399 
Execution of wills, ante 
Facts which witnesses attest, § 182 
Hereditary insanity, presumption, § 33 
Holographic wills, capacity to make, § 202 
Imbecility, § 21 
Impairment of memory, § 28 
Insane delusions, generally, ante 
Instruments admitted to probate, evidence, § 132, 

p. 122 

Intoxicants, use, § 25 
Presumptions, § 34 
Memory, ante 
Monomania, post 
Moral delinquency, § 24 
Nuncupative wills, § 210 
Old age, § 27, p. 721 
Personal habits and conduct, § 22 
Physical condition, post 
Prejudices, § 23 
Presumption, generally, post 
Prima facie case, § 31, p. 737 
Sickness, generally, post 
Standards, § 15, p. 699 
Statutory requirements, § 15, p. 705 
Subject of fraud, § 222 

Subscribing witnesses, competency, § 185, p. 996 
Tests, § 15, p. 699 
Undue influence, § 233 

Admissibility of evidence, § 246 
Burden of proof, § 238, p. 1090 
Weight and sufficiency of evidence, § 258 
Unjust disposition, § 35 
Unnatural disposition, § 35 
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Mental capacity—Continued 
Use of drugs, § 26 
Use of intoxicants, § 25 

Weight and sufficiency of evidence, § 58, p. 756 
Adjudication as to insanity and guardian¬ 
ship, § 64 

Attending physicians and nurses, § 58, p. 763 
Attesting witnesses’ testimony, § 75 
Attorney’s testimony, § 58 
Beneficiary’s testimony, § 58 
Condition prior and subsequent to execution 
of will, § 70 

Conduct of testator, § 72 
Conformity of will to expressed intentions, 
§72 

Cruelty, § 72 

Declarations as to capacity, § 72 
Dictated will, § 69 
Drugs, use of, § 61 
Drunkenness, § 61 
Eccentricities, § 66 
Execution of will, 

Circumstances, § 69 
Condition prior and subsequent, § 70 
Expert testimony, § 58 
Friends, conduct toward, § 72 
Guardianship adjudication, § 64 
Habitual drunkenness, § 61 
Hereditary insanity, § 60 
Impeaching capacity, § 75 
Insane delusions, § 65 
Insanity adjudication, § 64 
Intoxication, § 61 
Lucid intervals, § 63 
Management of property, § 71 
Marriage at an advanced age, § 72 
Mode of disposition of property, § 62 
Monomania, § 65 

Necessity of examining witnesses, § 75 
Nuncupative wills, § 74 
Old age, § 68 

Peculiar belief or opinion, § 66 
Physical condition and derangement there¬ 
from, § 67 

Physical weakness accompanying old age, § 68 

Presumption of sanity, rebutting, § 58 

Rebutting presumption of sanity, § 58, p. 764 

Relatives, conduct toward, § 72 

Religious belief, § 66 

Signature to will, § 69 

Subscribing witnesses, § 69 

Suicide by testator, § 59 

Testimony of attesting witnesses, § 75 

Transaction of business, § 71 

Understanding as to property, § 73 

Unjust will, § 62 

Unnatural will, § 62 

Use of drugs, § 61 

Written by testator, § 69 

Mental disorder, prior adjudication, presumption, § 37 
Mental enjoyment, support and maintenance legacies, 
§ 1136, p. 920 

Mental health of contestant, abatement and revival 
of probate proceedings, § 321 
Mental stroke, capacity to revoke, § 264, n. 24 
Mercantile funds, stock, § 780 


Merchandise, business, § 787, p. 202 

Description of property, § 759, p. 165 
Meretricious relationship, burden of proof, instruc¬ 
tions to jury, § 478, n. 90 
Merger, 

Advancements, debts, § 1186 
Advancements or obligation by will, § 1184 
Contingent interest, termination of prior estate, 
§ 945 

Contracts for disposition of property, § 117, p. 879 
Equitable and legal titles, § 827, n. 82 
Instructions for drafting with written document, 

§ 637, p. 925 

Intention of testator in will as written, § 591, 
p. 761, n. 9S 

Rule in Shelley’s case, § 870 

Title, extinguishment of legacy charge, § 1307* 
p. 205 

Metes and bounds, 

Description of property, § 763 
Location, § 764 
Estates in severalty, § 907 

Militant feminist, mental capacity, evidence, § 66, n. 50 
Military. Armed forces, generally, ante 
Mineral estate, creation, § 808 

Mineral interest, description of property, interest 
passing, § 773 
Mineral leases, 

Devise of interest in land, § 769 
Trust wasting assets, allocation, § 1030(6) 
Minerals, 

Fee simple absolute, § 821, n. 24 
Implied devise or bequest, § 595, n. 3 
Mingling trust funds, discretion given trustee, § 1037, 
p. 639, n. 38 

Minimum disturbance, interpretation of provisions, 
§ 630, n. 88 

Mining stock, trusts, wasting assets, § 1030(6), n. 39 
Minors. Children, generally, ante 
Minutes of wills, § 155, n. 36 

Miscarriage of justice, conditions, construction, § 995, 
p. 485, n. 15 

Misconception of rights, acceptance of devise or leg¬ 
acy, estoppel, § 1149, p. 947, n. 16 
Misconduct, 

Capacity of parties to take, § 104 
Jurors, new trials, § 491 

Spouse, surviving spouse, election of rights, for¬ 
feiture, § 1267, p. 95 
Misdescriptions, 

Construction of wills, parol evidence, § 641, 
pp. 935-939 

Latent ambiguities, § 636, p. 920 
Miserliness, 

Capacity of testator, questions of law and fact, 
§ 462, p. 431 
Mental capacity, § 22 
Evidence, § 72 

Undue influence, conclusion of susceptibility, 
§ 233 

Misinterpretation of document, estoppel to probate, 
§ 315, n. 78 
Misnomer, 

Construction of wills, parol evidence, § 641, 
pp. 935-939 

Latent ambiguities, § 636, p. 920 
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Misrepresentations, 

See, also, Fraud, generally, ante 
Answer to probate, § 373, p. 243 
Bill of particulars, § 373, p. 248 
Capacity of testator, questions of law and fact, 
§ 463, p. 436 

Consent to probate procured by, § 329, p. 157 
Election of rights, 

Excuses for failure to elect, § 1250 
Pleadings to set aside, § 1255 
Revocation of election, § 1254, p. 40 
Parol evidence, § 634, n. 88 
■Settlement of will contest, § 323, p. 160 
Transfer of beneficiary’s interest, § 1119, p. 858 
Missionary societies, charitable gift, restrictions as 
to amount, § 110, p. 848 

Misspelling of words, construction of wills, § 612 
Misstatement of number, class gift, § 694, n. 50 
Mistake, 

Admissibility of evidence, § 245, p. 1109 
Contents of will, § 248 

Admission to probate, allegations in suit to set 
aside will, § 377, p. 257, n. 65 
Answer to probate, § 373, p. 243 
Appeals, delayed or belated appeals, § 521, p. 551 
Assignment of errors, § 527, p. 572 
Beneficiaries, designation or description, § 649 
Cancellation, revocation not presumed, § 385, 
p. 283 

Computation of share, § 706 

Conflicting and repugnant property descriptions, 
§ 749 

Construction of wills, 

Parol evidence, § 641, pp. 935-939 
Power and duty of court, § 5S6, p. 713 
Contest of wills, 

Jurisdiction of action, § 354, p. 207 
Probated will, § 328, p. 173 
Definition, § 223 

Description of property divided, § 706 
Destruction of will, evidence, § 406 
Doctrine of dependent relative revocation, distinc¬ 
tion in applying, § 267, p. 38, n. 90 
Election of rights, 

Equitable relief for failure to elect, § 1251 
Revocation of election, § 1254, p. 40 
Execution of wills, purpose of statutes, § 167, 
p. 966 

Express clause of revocation, insertion, § 274, 
p. 47, n. 97 

Fact, inducing revocation, § 285 
Family settlements, § 1112, p. 845 
Inducing revocation, § 285 
Insane delusions, § 18, p. 711 
Instructions to jury, §§ 470, 477 

Conformity to pleadings and evidence, § 469 
Instruments admitted to probate, evidence, § 312, 

p. 121 

Intention to revoke, § 266 
Judgment rendered by, 

New trial, § 492 

Relief from default, § 369, p. 228 
Law, inducing revocation, § 285 
Limited probate, § 319 

Loss or destruction of will prior to testator’s 
death, § 336 


Mistake—Continued 

Matters constituting, § 223 
Notice of appeal, spelling of names, § 524, p. 565 
Number of beneficiaries intended, § 649 
Objection to validity of will, § 221 
Opening decree of probate, § 504 
Parol evidence, § 634, n. 8S 
Partial probate, § 319 
Preventing revocation, § 2S6 
Prior wills, probate of subsequent will, § 313, 
p. 127 

Probate, instrument not will admitted by, § 574, 
p. 673 

Questions for determination on probate, § 317, 
p. 135 

Reformation of will, § 334 

Repugnant and conflicting property descriptions, 
§ 749 

Revoking decree of probate, § 504 
Right of appeal, § 517, p. 539 
Rule against incorporation by reference, § 163, 
p. 957, n. 52 

Setting aside decree of probate, § 503, p. 504 
Setting aside wills, jurisdiction of action, § 354, 
p. 207 

Statutory provisions, § 223 

Transfer of beneficiary’s interest, § 1119, p. 858 
Umpire construing will, § 626 
Vacating decree of probate, § 504 
Mistresses, questions of law and fact, § 463, p. 442 
Mistrial, contest of wills, § 466 
Mistrusts, evidence of mind unsoundness, § 17 
Misunderstanding, loss or destruction of will prior to 
testator’s death, § 336 

Mixed blood, persons of, capacity to take, § 107 
Mixed marriages, capacity of parties to take, § 100, 
n. 67 

Mixed property, description of property, § 761, p. 171 

Modal legacy, defined, § 1125, p. 884 

Modification, 

Codicil importing, § 275, p. 52 
Contracts for disposition of property, § 117, p. 876 
Disposition made by will, § 1111 
Estates tail, statutes, § 869 
Judgment of dismissal, § 429, p. 361 
Order of framing issues, additional issues, § 439, 
n. 34 

Molding of language, construction of wills, § 606 
Monetary bequest, defined, § 1125, p. 884 
Monetary estate, description of property, § 759', pv 162 
Monetary units, foreign money, § 779, p. 1S9 1 
Money, 

Bank deposits, generally, ante 
Consumable articles, § 894, n. 38 
Creation of estates, § 802 
Description of property, § 759, p. 162 
Estates created, § 802 
Executory devises, § 920, n. 12 
Identification of property, parol evidencei §. 640, 
p. 934, n. 72 
Life estates, § 894 
Movables, defined, § 787, p. 205 
Operative words, § 779, pp. 186-191 
Option to take, § 1103 
Receptacles and contents, § 789 
Residuary clause, § 797, n. 16; § 799, p. 225 
Specific legacy, § 1129, p. 891 
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Money received, election of rights, return on revoca¬ 
tion, § 1254, p. 41 

Monogram on paper, holographic wills, § 205, p. 1043, 
n. 94 

Monomania, mental capacity, § 15, p. 695 

Acting conjointly with undue influence, § IT, n. 51 
Admissibility of evidence, § 46 
Burden of proof, instructions to jury, § 478, n. SO 
Instructions to jury, § 472 

Conformity to pleadings and evidence, § 469, 
n. 17 

Presumptions, § 38 

Questions of law and fact, § 462, p. 424 
Weight and sufficiency of evidence, § 65 
Monthly payments, trust income, § 1035, n. 636 
Months, holographic wills, date, § 205, p. 1044 
Monument, disposition of property for, § 93 
Monuments of title, foreign will, ancillary probate, 

§ 342 

Moot questions, 

Actions relating to wills or probate, § 548 
Actions to construe wills, § 1078, p. 753 
Dismissal of appeals, § 529, p. 579 
Scope of review, § 530, p. 585 
Moral claims, disregard, § 132 

Moral coercion or fraud, undue influence, § 224, p. 106S 
Moral delinquency, mental capacity, § 24 
Admissibility of evidence, § 57 
Moral obligation, 

Ademption of legacies by fulfillment, § 1178, 

p. 1010 

Change as implied revocation, § 294, p. S4 
Charitable gift subject, § 109, p. S40 
Contracts for disposition of property, considera¬ 
tion, § 113(1) 

Moral suggestions, implied trusts, discretion of donee, 
§ 1019 

Moral teachings and doctrines, undue influence, § 229 
Moral turpitude, undue influence, § 231 
Morons, § 21 

Morphine addict, mental capacity, § 26, n. 2, 3 
Mortality tables, 

Abatement of legacies, annuities, computation of 
value, § 1168 

Charitable gifts, computation of value, § 110, 
p. 858 
Mortgages, 

Abandonment by devisee, § 1152 

Abatement of legacies, § 1154 

Actions to construe wills, parties, § 1088, p. 767 

Ademption of legacies, assignments, § 1177, p. 997 

After-acquired property, § 756, p. 158 

Apportionment of income, § 1108 

Collection as implied revocation, § 294, p. S4 

Conveyance by devisee, § 1119, p. S57 

Debt, real estate as including, § 778 

Debts of testator, § 1316, p. 220 

Direction to pay, § 1312, p. 218 
Personal liability of devisee or legatee, 
§ 1325, p. 86 

Description of property, § 748, n. 44 
Interest passing, § 776 

Devisees, contest of wills, necessary parties de¬ 
fendant, § 367 

Execution as implied revocation, § 294, p. 84 


Mortgages—Continued 

Foreclosures, trust unproductive property, allo¬ 
cations, § 1030(5), p. 609 
Forgiveness, § 128, n. 88 

Guarantor, subscribing witnesses, competency, 

§ ISo, p. 1005 
Income, § 7S5 
Intention of testator, § 781 
Legacies as charge on property, § 1298 
Life estates, § 894 

Conditions, § 980, n. 1 
Disposal under power, § 899, n. 14 
Life tenants, powers, § 897, p. 341 
Money in bank used for payment, § 1129, p. 905 
Other instruments distinguished, § 138 
Assignments, § 145 

Paid up mortgage proceeds, § 779, p. 188 
Payments, trust expenditures, allocation, § 1030(4), 
p. 599 

Persons interested with right of appeal, § 517, 
p. 539 

Powers, § 1067, p. 713 
Proceeds of property, § 779, p. 190 
Prohibition of sale as comprehending, § 1003, 
p. 503 

Receptacles and contents, § 789 

Recording fee, trust expenditures, allocation, 

§ 1030(4), p. 593, n. 74 
Redemption, § 1123, p. 86S 

Rights of beneficiaries, exercise of creditors, 

§ 1330 

Release or extension of debts, § 792 
Stock, defined, § 7S0 

Mosaic, description of property, § 748, n. 44 
Motion picture, trusts, wasting assets, § 1030(6), n. 35 
Motion picture rights, § 787, p. 204 
Motion to strike, § 465 

Contest of will, § 451, p. 406 
Hearing, probate of will, § 422 
Opposition to probate, office of demurrer, § 374 
Unnecessary pleadings, § 373, p. 244 
Motions, 

Apportionment of costs, parties liable, § 560; 
p. 652 

Change of venue, § 355 

Consolidation of proceedings, two or more testa¬ 
mentary papers, § 425 
Contest of wills, § 379 
Court’s own motion, generally, ante 
Dismissal, contest of will, § 429, p. 362 
Dismissal of probate, affidavits and allegations in 
support of, § 429, p. 360 
Exclusion of evidence, § 465 
Framing jury issues, rehearing, § 431, p. 367 
Issue for jury, construed, § 432, p. 372 
Judgment n. o. v., § 493, p. 497 
Judgment on special verdict, § 481 
New trial, generally, post 
Opposition to probate, § 374 
Probate proceedings, § 373, p. 245 
Rehearing, continuance, § 431, p. 368 
Special verdict, judgment on, § 481 
Summary judgment, § 493, p. 498 
Vacating order of discontinuance by party, § 429, 
p. 361 

Vacating void judgment, § 508 
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Motives, 

Construction of will, 

Intent of testator, § 591, p. 765, n. 6 
Parol evidence, § 635, p. 912 
Contingent wills, § 152 

Contracts for disposition of property, § 113(1) 
Disinheritance, § OS, p. S08 
Disposition of property, § 132 
Election of rights by surviving spouse, § 1257, 
p. 47 

Fee simple absolute, § 813, p. 245, n. 33 
Precatory words, § 831, n. 1 
Intention to revive, § 301, p. 92 
Legacy to creditor, satisfaction of debt, § 1139, 
p. 925 

Persons submitting issues, contest of will, § 430, 
p. 363, n. 86 

Proponents and beneficiaries, evidence, § 250 
Questions of law and fact, § 464 
Renunciation of divise or legacy, § 1151, p. 949 
Undue influence, 

Instructions to jury, § 473, n. 21 
Opportunity or disposition to exercise, § 256 
Questions of law and fact, § 4G3, p. 444 
Motor vehicles. Automobiles, generally, ante 
Movables, § 7S7, p. 205 
Multifariousness, 

Actions to construe wills, pleading, § 1090, p. 773 
Contest of will, petition, § 377, p. 255 
Multiple instruments, § 161 

Multiplicity of suits, actions to construe wills, juris¬ 
diction, § 1075, n. 46 

Municipal beneficiaries, subscribing witnesses, persons 
interested, § 185, p. 1004 

Municipal benefit corporation, charitable gift, restric¬ 
tions as to amount, § 110, p. 848 
Municipal bonds, apportionment of income, § 1108 
Municipality, 

Acceptance of gift, conditions, § 995, p. 491 
Beneficiaries, designation, § 690 
Capacity to take, § 107 

Charitable gift, restrictions as to amount, § 110, 
pp. 847, 848 
Muniment of title, 

Parties entitled to probate, § 315 
Probated will, § 574, p. 671, n. 87 
Murder, pleadings in issues submitted, § 434, p. 381 
Murderer, capacity of slayer of testator or of bene¬ 
ficiary to take, § 104 

Musical compositions, royalties, trust wasting assets, 
allocation, § 1030(6) 

Mutilation, 

Cancellation by, § 280, p, 64 

Collateral attack on probate proceedings, § 578, 
p. 689, n. 80 

Evidence admissible on probate proceedings, § 317, 
p. 137 

Evidence to overcome presumption of revocation, 
§ 417, p. 339, n. 9 
Extrinsic evidence, § 406 
Partial revocation by, § 269 
Presumption of revocation, § 385, p. 281 
Probate prevented by* § 312, p. 124 
Revocation, §§ 276-281, pp. 58-65 
By whom act committed, § 278 
Evidence, § 417, p. 337 
Partial revocation, § 279 


Mutilation—Continued 

Revocation—Continued 

Revival and republication, § 299, p. 90 
Statutory provisions, § 277 

Mutual agreement, contracts for disposition of prop¬ 
erty, § 111, p. 863; § 112 

Mutual rights and liabilities, devisees and legatees, 
§ 1109 

Mutual wills, §§ 1364-1367, pp. 282-324 

See, also, Joint wills, generally, ante 
Actions to construe, limitations, § 1087 
Admissibility of evidence, § 248, p. 1117, n. 66; 
§ 1367, p. 315 

After-acquired property, description, § 756, p. 155 
Agreements to make, § 1367, pp. 299-322 
Breach of agreement to make, § 1367, p. 305 
Burden of proof, § 1367, p. 314 
Consideration, § 1367, p. 302 
Constituting or indicating agreement, § 1367, 
p. 304 

Construction and operation, § 1364, pp. 282-292 

Contractual element, § 1364, p. 288 

Election of rights, § 1271 

Enforcement, § 1367, p. 310 

Evidence, § 1367, p. 314 

Innocent purchaser, effectiveness against, § 1364, 
p. 292 

Nature, § 1364, pp. 282-292 
Necessity of probate, § 1367, p. 302 
Notice of revocation, § 1366, p. 297 
Other instruments distinguished, § 140 
Parol agreements, enforcement, § 1367, p. 313 
Parties entitled to enforce, § 1367, p. 312 
Power to make, § 1365 

Presumptions and burden of proof, § 1367, p. 314 
Prior execution, effect on probate, § 313, p. 126, 
n. 95 

Property passing, § 1368 
Questions of law and fact, § 464 
Rescission, agreement to make, § 1367, p. 305 
Revocation, § 1366, pp. 294-299 
Single will, § 1364, p. 288 
Survivor’s rights, § 1364, p. 291 
Third parties’ rights, § 1364, p. 291 
Validity, § 1365 
Vesting of title, § 1364, p. 291 
Weight and sufficiency of evidence, § 1337, p. 316 
Mystic wills, § 208 

Naked ownership, intent to devise, § 595, n. 88 
Naked possibilities, disposition, § 85 
Naked powers, life estates, § 897, p. 340 
Naked trust. Passive trusts, generally, post 
Named individuals, vested remainders, share and 
share alike, § 969 

Named person, death without issue before death, gift 
over, § 724, p. 115 
Names, 

Beneficiaries, ante 
Designation, 

Beneficiaries, § 646 
Class gift, § 693, p. 23 
Forgetfulness, § 28 

Holographic wills, place of signing, § 205, p. 1047 
Identification of benficiaries, parol evidence, § 639, 
p. 930 

Mutilated will, revival and republication, § 299, 
p. 90 
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N ames—Continued 
Parties, 

Appeals, 

Assignment of errors, § 527, p. 571 
Petitions, § 522 

Petition for probate, contents, § 373, p. 239 
Naming particular persons, class gift, ascertainment 
of members, § 695(6), p. 62 
Narcotics. Drugs, generally, ante 
Natural claims, disregard, § 132 
Natural class, class gift, § 693, p. 28, n. 68 
Natural consequences of act, presumptions, § 633, 
p. 898 

Natural descent, construction of wills, presumptions, 

§ 616, p. 841, n. 33 

Natural disposition, construction of wills, § 618 
Natural distribution, equal shares, § 69S 
Natural end, place of testator’s signature, § 177, p. 983 
Natural heirs, § 673 

Children as including, § 658 
Executory devises, § 917 

Natural impulses, intention of testator, ascertainment, 

§ 590, p. 747, n. 69 
Natural meaning, 

Class gift provision, construction, § 695(6), p. 54 
Words of survivorship, § 729 
Natural object of bounty, § 1 

Choice of testator, § 132, n. 55 
Construction of will, 

In favor of, § 617, p. 845 
Intention of testator, § 592, p. 776 
Parol evidence, § 635, p. 912 
Mental capacity, weight and sufficiency of evi¬ 
dence, § 58, p. 762 
Power to designate, § 92 

Natural obligations, mental capacity, § 15, p. 695 
Natural resources extraction, trust wasting assets, 
allocation, § 1030(6) 

Natural right, § 3 

Nearest blood relative, rule in Shelley’s case, § 879, 
p. 310 

Nearest heirs, rule in Shelley’s case, remainder lim¬ 
ited, § 879, p. 307 

Necessities, support and maintenance legacies, nature 
and extent, § 1136, p. 919 
Necessity, 

Acceptance of devise or legacy, § 1148, pp. 940-944 

Ancillary probate, § 342 

Construction, 

Jurisdiction dependent on, § 1078, pp. 748-754 
Pleading, § 1090, p. 772 

Probate, revocation, subsequent will operating as, 
§ 274, p. 51 

Remainders, preceding estate, § 910 
Revocation, completion of act, § 280, p. 61 
Survivorship, substitution, § 744 
Negative inference, disinherited heirs or distributees, 
§ 718, n. 35 

Negative intention, implied trusts, § 1017 
Negligence, delayed or belated appeals, § 521, p. 552 
Nephews and nieces, 

Abatement of legacies, preference, § 1164, p. 970 
Appeals, parties, § 519, p. 544, n. 58 
Appreciation of claims, § 15, p. 695, n. 26 
Beneficiaries, designation, § 667 
Charitable gift, survivorship, § 110, p. 845 
Contest of will, probated will, § 329, p. 176, n. 64 


Nephews and nieces—Continued 

Contingent remainders, words of survivorship, 

§ 970, p. 452 

Family as including, § 662 

Identification of beneficiaries, parol evidence, 

§ 639, p. 929, n. 41 

Lapse of legacies or devises, statutory provisions, 

§ 1219, p.1064 

Natural objects of bounty, § 255 
Per capita distribution, § 707, p. 79; § 711, p. 86 
Questions of law and fact, § 463, p. 442 
Spouse of testator, beneficiaries, § 667 
Undue influence, 

Presumptions, § 239, p. 1100 
Weight and sufficiency of evidence, § 253 
Vested remainders, words of survivorship, § 970, 
p. 452 

Nephritis, capacity of testator, questions of law and 
fact, § 462, p. 42S 

Nervousness, aged persons, § 27, p. 724 

Net estate, trust property, § 1029, p. 574, n. 13 

Net income, defined, § 785 

Neurasthenia, capacity of testator, questions of law 
and fact, § 462, p. 42S 

New matter, pleading in probate proceedings, reply, 

§ 373, p. 244 
New parties, 

Actions to construe wills, § 10S8, p. 767 
Contest of will, time proceeding commenced, § 359, 
p. 216 

Probate proceedings, § 363 
New trial, §§ 490-492, pp. 487-495 
Affidavit of jurors, § 492 
Appeals, ante 
Application for, § 492 
Bill of exceptions, § 555 
Decisions reviewable, § 516, p. 534 
Failure to cite person interested, § 491 
Grounds, § 491 

Grounds of appeal, presentation or reservation, 

§ 51S, p. 543 

Incidental rulings subject to review, § 530, p. 585 

Instructions to jury, grounds, § 491 

Limitations as to issues, § 490 

Misconduct of jurors, § 491 

Newly discovered evidence, § 491 

Number, § 490 

Proceedings to procure, § 492 

Restriction to issue not abandoned on remand, 

§ 557, p. 644 

Rulings of court, grounds, § 491 

Stay of proceedings pending appeal, § 526 

Time for motion, § 492 

Transcript of proceedings on appeal, § 555 

Trial de novo, § 539 

Verdict contrary to or unsupported by evidence, 
§ 491 

New will, revival and republication by codicil, § 303, 
p. 96 

Newly discovered evidence, 

Delayed or belated appeals, § 521, p. 553 
New trial, § 491 

Opening or setting aside judgment, order or de¬ 
cree, § 504, p. 512 

Newspaper reports or comments, withdrawal of case 
from jury, § 454 

Next friend, prohate proceedings, parties, § 362 
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Next of kin, § 695(1) 

See, also, 

Descendants, ante 
Heirs, ante 
Relatives, post 

Actions to construe wills, § 1082 
Adopted children as included, § 6S2 
Agreements affecting right to oppose probate or 
contest will, § 325 
Appreciation of claim, § 15, p. 695 
Beneficiaries, designation, § 682 
Capacity of taking, § 98, p. 813 
Charitable gift, protection, § 109, p. 841 
Conflict of laws, § 682 
Construction of wills, 

Disinheritance or exclusion, § 616, p. 843 
In favor of, § 616, p. 840 
Contest of will, 

Agreements affecting right, § 325, p. 159 
Necessary parties defendant, § 36T 
Corporate gift, power to question validity, § 106, 

p. 826 

Descendants as including, § 660, p. 964 
Devolution of property, charitable gift invalid, 
§ 109, p. 842 

Disinherited heirs or distributees, § 718 
Exclusion, § 98, p. S07 
Family as including, § 662 

Foreign corporation gift, right to question, § 106, 
p. S2S 

Good faith settlements, § 325, p. 159 
Heirs as including, § 673 
Illegitimate children as included, § 682 
Legal representatives as including, § 6S4 
Lineal descendants, generally, ante 
Necessary parties to probate proceedings, § 362 
Nephews and nieces, beneficiaries, designation, 
§ 667 

Notice of proceeding to probate, § 370, p. 234 
Opposition to probate, § 323, p. 151 

Agreements affecting right, § 325, p. 1-^0 
Parties entitled to probate, § 315, n. 63 
Per stirpes distribution, § 711, pp. 85-91 
Relations as including, § 670 
Relatives as including, § 670 
Residuary remainder, time of vesting, § 972, p. 455, 
n. 74 

Revocation by codicil of residuary clause, § 682 
Substitutional gift, use of words, § 739 
Time of ascertainment, § GS2 
Trusts, rights on termination, § 1056 
Waiver, notice of application for probate, § 370, 
p. 233 

Niceties of language, construction of will, § 59 S, n. 35 
Nicknames, 

Designation of beneficiary, § 646 
Identification of beneficiaries, parol evidence, 
§ 639, p. 930 

Nieces. Nephews and nieces, generally ante 
Nominal bequest, construction of wills, intent to ex¬ 
clude legatee, § 616, p. 843, n. 54 
Nominal sum, disinherited heirs or distributees, § 718 
Noneharitable institution, Eastern Star, § 109, p. 837, 
n. 79 

Noncontesting clause, undue influence, § 236 
Noncontiguous tracts, popular name, description, § 763, 
n. 24 


Nonexcluded members of class, restriction of gift, 
§ 717, p. 99, n. 11 

Nonexclusive power of appointment, § 1068, p. 720 
Nonexistent beneficiaries, family settlements, § 1112, 
p. 847 

Nonintervention will, § 1 
Nonnegotiable notes, note, defined, § 782 
Nonperformance, 

Condition subsequent, § 995, p. 486 
Conditions, excuses, § 1000 

Nonpreferred gift, charitable gift, restrictions as to 
amount, § 110 

Nonproduction of will, revocation presumed, § 385, 
p. 283 

Nonresidents, 

Contest of will, limitation of actions, § 359, p. 214, 
n. 41 

Probate or contest of will, security for costs, § 564, 
p. 655 

Testator, collateral attack on probate proceedings, 
§ 578, p. 689, n. 90 

Witnesses, commission to take testimony, § 445, 
p. 393 

Nonsuit. Dismissal and nonsuit, generally, ante 
Nontechnical usage, next of kin, § 682, n. 50 
Nontestamentary act, election between and gift by 
will, § 1240 

Nontestamentary clauses, intervening between testa¬ 
mentary clauses and signature, § 177, p. 987 
Nontestamentary writings, 

Instruments construed together, § 623 
Revocation by, § 272 
Notary public, 

Nuncupative wills, reception, § 218 
Subscribing witnesses, competency, § 185, p. 1006 
Notations, envelope containing will, revocation, § 273, 
n. 61 
Notes, 

Bills and notes, generally, ante 
Holographic wills, § 203 
Life estates, § 894 
Notice, § 370, pp. 231-236 

Absolute interest in personalty and payable on, 
§ 837 

Actions to construe wills, § 1089 
Attorney fees, § 1096, p. 813 
Admission of will to probate, failure to contest, 
§ 359, p. 214, n. 40 
Appeals, ante 

Collateral attack on probate proceedings, § 578, 

p. 688 

Conclusiveness of probate proceedings, § 577, 

p. 681 

Constructive notice, generally, ante 
Contracts for disposition of property, 

Repudiation, § 116 
Rights of surviving spouse, § 120 
Entry of judgment, § 498 

Executor, transfer by beneficiary, § 1119, p. 859 
Hearing, petition for probate, waiver, § 422 
Open or vacate judgment or decree, § 510 
Parties, appeals, § 519, p. 543 
Parties in interest of petition for allowance of 
attorney’s fees, § 570, p. 666 
Preliminary examination of witnesses, § 443, 
p. 389 

Probate in solemn form, § 318 
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Notice—Continued 

Probate proceedings, questions of law and fact, 

§ 464 

Publication of citation, § 360, p. 230 
Purchaser from donee of power, § 1070, p. 735 
Pui-pose of citation, § 369, p. 227 
Recording of will, § 5S5 
Revocation, 

Joint wills, § 1366, p. 295 
Mutual wills, § 1366, p. 297 
Reciprocal wills, § 1366, p. 295 
Vacating judgment or decree of probate, § 510 
Nudum pactum, contracts for disposition of property, 

§ 113(1), n. 37 

Nullification, revocation, § 262 
Number, 

Dates, holographic wills, § 205, p. 1044 
Pages, attestation clause, § 196 
Subscribing witnesses, post 
Witnesses, post 

Numerical order, separate sheets of paper, § 162 
Nuncupative wills, § 209 

Acknowledgment of illegitimate, § 99, n. 45 
Burden of proof, § 3S4, p. 267, n. 1 
Capacity to execute, § 210 
Circumstances of making, § 212 
Codicil, revocation of will, § 275, p. 54 
Competency of witnesses, § 216 
Conflict of laws, § 210 
Contest of will, 

Allegations of incapacity of testator, § 377, 
p. 259 

Limitation of actions, § 359, p. 214 
Declarations of testator, evidence, § 401 
Defined, § 210 

Establishment, instructions to jury, § 475, n. 67 
Execution, § 214 
Executor, naming, § 214 
Intent, § 210 

Judgment or decree, vacation or revocation, § 503 
Louisiana, § 218 
Mariners’ wills, § 219 
Mental capacity, evidence, § 74 
Nature, § 210 

Number of witnesses, §§ 215, 216 
Occasion of making, § 212 
Persons who may make, § 211 
Private signature, Louisiana, § 218 
Probate, § 312, p. 123 

Proceedings, service of citation, § 369, p. 227 
Property which may pass, § 213 
Public act, evidence, § 391 
Publication, § 215 
Questions of law and fact, § 461 
Reduction to writing, § 217 
Request to witnesses, § 215 
Revocation, 

Judgment or decree, § 503 
Written will, § 270 
Soldiers’ wills, § 219 

Statutory provisions, necessity of observing, § 210 
Subscribing witnesses, beneficial interest, § 102, 

p. 820 

Sufficiency of evidence, § 420, p. 352 
Vacation, judgment or decree, § 503 
Validity of will in another form. Louisiana, § 218 
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Nurses, 

Mental capacity, evidence, § 58 
Undue influence, weight and sufficiency of evi¬ 
dence, § 253 

Oaths and affirmations, common form probate by 
executor, § 31S 

Objections and exceptions, §§ 4S7-4S9, pp. 4S5-1S7 
Admission of evidence, grounds of appeal, § 518, 
p. 542 

Appeal bonds, sufficiency, § 523, p. 560 
Charitable gift, § 110, p. 852 
Consolidation of appeals, § 520, p. 549 
Contest of will, § 451, p. 406 
Absence of parties, § 365 
Framing issues for jury, § 430, p. 363 
Depositions offered in evidence, § 445, p. 394 
Different distribution, § 1111 
Estoppel to appeal by failure to make, § 517, p. 539 
Family settlements, questioning validity, § 1112, 
p. S44 

Jurisdiction, production of will, § 311, p. 116 
Knowledge of facts, time, question of fact, § 431, 
p. 367 

Opening judgment or decree, § 508, p. 51S 
Presentation in lower court of ground of review, 
§ 551 
Probate, 

Amendment of pleading, § 374 
Amendments, § 373, p. 249 
Ancillary probate, § 349 
Answer, § 373, p. 240 ; § 374 
Burden of proving right, § 3S7 
Continuance, § 427 

Demurrer or exception, § 373, p. 244; § 374 

Issues, proof and variance, § 374 

Jurisdiction, § 311, p. 116 

Lost or destroyed will, § 339 

Motion to strike, § 373, p. 245 

Motions, § 374 

Notice, § 370, p. 232 

Opposition to probate in general, § 322, 
pp. 146-149 

Parties to proceeding, § 362 
Pleadings, § 374 

Preliminary examination of witnesses, § 443, 
p. 3SS 

Questions for determination, § 317, p. 136 
Service of citation, § 369, p. 227 
Want of proper parties, § 361 
Withdrawal by personal representative of 
contestant, § 321 

Withdrawal for purpose of, § 429, p. 360 
Record on appeal, § 528, p. 577 
Reservation in lower court of grounds of review, 
§ ool 

Revoking decree, § 508, p. 518 

Vacating judgment or decree, § 508, p. 518 

Waiver, 

Failure to object, § 488 

Jury trial, contest of will, § 431, p. 365 

Obligations. Debts, generally, ante 
Obligee, appeal bond, § 523, p. 560 
Obliteration, 

Cancellation by, § 280, p. 64 
Date, alterations, § 166, n. 35 
Extrinsic evidence, § 406 
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Obliteration—Continued 

One clause in will, questions of law and fact as 
to revocation, § 459, p. 419 
Partial revocation by, scope of review, § 530, 
p. 584 
Revocation, 

Completion of act, § 280, p. 62 
Evidence, § 417, p. 338 
Statutory provisions, revocation, § 277 
Obscure codicil, language of will prevailing over, 
§ 625, p. 885 

Obscure provisions, effect of on probate, § 312, p. 123 
Obscure words, shares affected by subsequent words, 
§ 697 

Obsession, insane delusions, § 18, p. 712 
Obsolescence, trust capital assets, allocation, § 1030(4), 

p. 602 

Occasion, nuncupative wills, making, § 212 
Occupancy, description of property, § 765 
Occupation of beneficiary, conditions, § 984 
Compliance, § 1003, p. 506 

Occurrence, presumptions, divesting condition, § 923 
Occurrences terminating trust, § 1046 
Offensive habits, mental capacity, § 22 
Offer, 

Contracts for disposition of property, § 112 
Sell or exchange, conditions, § 994, p. 484 
Offer of proof, competency and relevancy of offer, 
§ 451, p. 401 

Office employees, beneficiaries, designation, § 661, n. 64 
Officer not signing as subscribing witness, § 191 
Official character of donee, powers, § 1070, p. 726 
Officious will, § 1 

Offsets against legacies, debts, § 1144, p. 934 
Offspring. Issue, generally, ante 
Offspring of insane delusion, § 18, p. 713 
Oil and gas. 

Mineral estate, § 808, n. 3 

Trust wasting assets, allocation, § 1030(6) 

Oil and gas leases, 

Defeasible fees, § 850, n. 42 

Election of rights, assumption of ownership, 
§ 1280 

Trusts, wasting assets, § 1030(6), n. 35 
Old age homes, charitable gift, § 109, p. 839 
Old friends, failure to recognize, § 28 
Olographic wills. Holographic wills, generally, ante 
Omission, 

Class gift, words of survivorship, § 693, p. 29 
Computation of share, § 706 

Conduction of wills, parol evidence, § 641, 
pp. 935-939 

Description of property divided, § 706 
Reformation of will, § 334 
Signature of testator, § 171 
Words, attestation clause, § 198 
Words of inheritance, § 812 

Omitted children. Pretermitted children, generally, 
post 

Omitted words, construction of will, supplying, § 609 
Omnibus assignment of errors, § 527, p. 571, n. 6 
One last will, § 127(1) 

Open commission, examination of subscribing wit¬ 
nesses in foreign country, § 445, p. 393, n. 41 
Opening and closing, hearing or trial, contest of will, 
§ 450 


Opening default judgment, actions to construe wills, 
§ 1094, p. 789 

Opening judgment. Judgments and decrees, ante 
Operating loss, trust unproductive property, alloca¬ 
tion, § 1030(5), p. 605 
Operation and effect, 

Revocation, §§ 296, 297 
Settlement agreements, § 325, p. 166 
Operation of business, trust capital and income, allo¬ 
cations, § 1030(1), p. 581 
Operation of law, 

Appellate court equally divided, affirmance, § 545, 
p. 612, n. 42 

Contingent remainders, reversion, § 946, p. 420 
Contracts for disposition of property, revocation, 
§ 120 

Implied revocation, § 269 
Joint wills, revocation, § 1366, p. 299 
Mutual wills, revocation, § 1366, p. 299 
Reciprocal wills, revocation, § 1366, p. 299 
Revocation, §§ 287-295, pp. 68-87 

Questions for determination on probate, § 317, 
p. 136 

Trusts, effect of failure, § 1060 
Operation of will, § 628 
Operative only on probate, § 310 
Operative words, 

Corporate stock, § 780 
Money, § 779, pp. 186-191 
Personal property, § 778 
Real property, § 761 
Opinion evidence, 

Capacity of testator, questions of law and fact, 
§ 462, p. 424 

Mental capacity, weight and sufficiency of evi¬ 
dence, §§ 58, 66 

Relatives, insane delusions, § 18, p. 712, n. 85 
Testator’s purpose, admissibility, § 451, p. 401, 
n. 36 

Undue influence, weight and sufficiency, § 261, 
p. 1143 

Opinion of court, weight and sufficiency of evidence, 
§ 479 

Opportunity to exert undue influence, § 224, pp. 1069, 
1070; § 238; § 463, p. 443 
Evidence, § 256, p. 1134 
Proponents and beneficiaries, § 250 
Questions of law and fact, § 463, p. 443 
Opportunity to see signature, witnesses, § 188, p. 1020 
Option to purchase, 

Conditions, acceptance of option, § 997 
Description of property, interest passing, § 777, 
n. 41 

Property of estate, § 1104 
Subject to other option, § 76, n. 6 
Title of devisees and legatees, § 1099, n. 47 
Options, 

Contracts for disposition of property, § 111, p. 863 
Fee simple subject to, § 815 
Forced heirs, § 98, p. 811 
Leases, other instruments distinguished, § 139 
Other instruments distinguished, contracts, § 140 
Sell, disposition of property, § 81 
Shares, right of selection, § 704, n. 73 
Subsequent options to purchase, exercise as rev¬ 
ocation, § 294, p. 83 
Take property or money, § 1103 
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Options—Continued 

Time of payment, conditions, § 1003, p. 505 
Trusts, income or occupancy, § 1031, p. 610 
Withdrawal of will from probate, § 429, p. 360 
Oral contracts, disposition of property, § 111, p. 863 
Oral republication, § 299, p. 89 

Orchard, description of property, location, § 764, n. 35 
Order of parts, construction of wills, § 620, p. S65 
Order of payment, abatement of legacies, § 1136 
Order of priority, election of widow to take dower, 
effect on beneficiaries, § 1290, p. 156, n. 92 
Order of proof, 

Capacity of testator, § 451, p. 405 
Forgery, genuineness of signatures, § 451, p. 405 
Probate and contest of will, separate proceedings, 
§ 451, p. 405 

Orders, 

Abatement of legacies, § 1162 
Contest of will, framing of issues, § 430, p. 363 
Costs, awarding, § 561 
Decisions reviewable, § 516, pp. 530-534 
Denial of probate in collateral proceedings, § 423 
Denying petition to vacate probate, res judicata, 
§ 513 

Discontinuance of hearing or trial by party, mo¬ 
tion to vacate, § 429, p. 361 
F ail ure to file objections, application for revoca¬ 
tion, § 505, p. 515 
Final order, time, § 493, p. 495 
Framing issues, 

Contest of will, additional issues, § 439, n. 34 
On journal, § 435 

Necessity for admitting will to probate, § 493, 
p. 496 

Opening, newly discovered evidence, § 504, p. 512 
Preliminary examination of witnesses, time, 
§ 443, p. 390 
Recitals, § 494 
Revoking, 

Fraud or collusion, § 504, p. 509 
Newly discovered evidence, § 504, p. 512 
Revoking probate, statutory limitations, § 506, 
p. 516 

Security for costs, application, § 564, p. 656 
Setting aside, fraud or collusion, § 504, p. 509 
Vacating, 

Fraud and collusion, § 504, p. 509 
Limitation of actions, § 506, p. 516 
Newly discovered evidence, § 504, p. 512 
Ordinary business affairs, mental capacity, § 15, p. 704 
Ordinary meaning of words, § 599, pp. 791-795 
Organic law, § 3, n. 74 
Origin, 

Property given, specific legacy, § 1129, p. 900 
Rule in Shelley’s case, § 871 
Undue influence, § 235 
Original gift, substitution, § 743 

Original jurisdiction, domicile of testator, § 352, p. 199 
Original legacy, liability to incident and condition, 
§795 

Original probate, foreign jurisdiction, will of resident 
made in, § 350 

Original will, ancillary probate, § 344 
Orphanage, charitable gift, restrictions as to amount, 
§ 110, p. 847 
97 C.J.S.—62 


Orphans’ court, 

Framing of issues, contest of will, § 430, p. 362, 
n. 75 

Jurisdiction of probate proceedings, § 353 
Jurisdiction to defer issues, § 433, p. 376 
New trial, procedure on motions, § 492, n. 29 
Right of appeal, § 517, p. 535, n. 45 
Submission of issues to circuit court, effect, § 441 
Submission of issues to jury, § 531, p. 594 
Osage Indians, execution of will, acknowledgment, 
§ 181 

Other instruments distinguished, §§ 136,148 
Assignments, § 145 

Bank account, joint bank account, § 148 

Bank deposits, § 143 

Bills and notes, § 141 

Bills of sale, § 146 

Bonds, § 142 

Causa mortis gifts, § 147 

Contracts, § 140 

Credit, indorsement on bill or note, § 147 
Deeds of trust, § 143 

Evidence as to character of instrument, § 149 
Gifts, § 147 

Government bonds, § 142 

Indorsement of credit on bill or note, § 147 

Instruments creating powers, § 144 

Insurance trusts, § 143 

Inter vivos trust, § 143 

Joint bank account, § 148 

Joint tenancy, § 148 

Leases, § 139 

Letter of instructions, § 148 
Marriage settlement, § 149 
Mortgages, § 138 

Preamble, character of instrument, § 149 
Transfer, bank deposit, § 148 
Trust deeds, § 143 

Other writings, reference in revocation instrument, 
§ 271 

Outhouses, operative words, § 761, p. 169 
Overlooked property, residuary clause, § 799, p. 223 
Overreaching, contracts for disposition of property, 
§ 113(1) 

Oversights of testator, construction of will to direct, 
§ 586, p. 712, n. 91 
Ownership, 

Construction of wills, surrounding facts and cir¬ 
cumstances, § 592, p. 773, n. 19 
Probate, effect on, § 312, p. 124 
Probated will, § 575 

Securities, specific legacy, § 1129, p. 899 
Trusts, § 1010, p. 532 

Pages of will, subscribing witnesses, signing each, 
§ 195 

Pain and suffering, aged persons, § 27, p. 724 
Painting expenses, trusts, allocations, § 1030(4), p. 598 
Paintings, § 787, p. 205, n. 45 
Papers. Documents and papers, generally, ante 
Paragraphs, incomplete instruments, § 159 
Paralysis, mental and physical capacity, § 29, p. 730 
Questions of law and fact, § 462, p. 428 
Weight and sufficiency of evidence, § 67 
Paramount duty, construction of will, § 586, p. 717, 
n. 15 

Paramours, 

Capacity to take, § 100 

Questions of law and fact, § 463, p. 442 
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Paranoiac, capacity of testator, questions of law and 
fact, § 462, p. 430 
Parent and child. 

Activity in connection with making of will, § 463, 
p. 44S 

Beneficiaries, 

Designation, § 669 
Reference to, § 666, p. 982 
Charitable gift, 

Right to question, § 110, p. S52 
Survivorship, § 110, p. 845 
Descendants as including, § 660, p. 964 
Natural objects of bounty, § 62, n. 99 
Remainder divided on death, per stirpes distribu¬ 
tion, § 714 

Status of children, preliminary examination of 
noninterested witnesses, § 443, p. 3S9, n. 98 
Subscribing witnesses, beneficial interest, § 102, 
p. 819 

Undue influence, 

Presumptions, § 239, p. 1100 
Questions of law and fact, § 463, p. 440 
Weight and sufficiency of evidence, § 253 
Parent corporation, corporate stock, § 7S0 
Paresis, mental capacity, evidence, § 67 
Park purposes, 

Condition subsequent, fee subject, § 859, n. 67 
Conditions, performance, § 1003, p. 503 
Parked automobile, subscription by witnesses in pres¬ 
ence of testator, § 1S9, p. 1024 
Parliamentary will, § 1 

Parochial school, charitable gift, restrictions as to 
amount, § 110, p. S50 

Parol agreements, mutual wills, enforcement, § 1367, 
p. 313 

Parol antenuptial agreements, statutory provisions, 
revocation by subsequent marriage, § 291, p. 75 
Parol assignment, legacy, § 1119, p. S56 
Parol consent of husband, married women, § 11 
Parol contract to bequeath, revocation by, § 295 
Parol contracts, 

Admissibility of evidence, prior will revoked by 
subsequent will, § 579, p. 693 
Contracts for disposition of property, evidence, 
§ 126 

Parol declarations, 

Revival and republication of revoked will, § 299, 
p. 90 

Revoked by operation of law, § 300 
Revocation, § 270 
Parol election of rights, § 1271 
Parol evidence, §§ 634H542, pp. 903-940 
Ademption of legacies, § 117S, p. 1012 
Adopted persons, inclusion, § 639, p. 931 
Advancements, § 1191, p. 1032 
Ambiguous wills, § 636, p. 916 
Beneficiaries, 

Identification, § 639, pp. 927-932 
Misdescription, § 641, p. 937 
Birth of children, implied revocation, rebuttal, 
§ 290 

Charitable bequests and devises, § 639, p. 932 
Circumstances which may be shown, § 635, p. 910 
Clear will, § 636, p. 913 
Contingent wills, § 152 

Contracts for disposition of property, § 113(2) 
Declarations of testator, § 63T, pp. 921-927 


Parol evidence—Continued 

Descendants, inclusion, § 639, p. 931 
Description of property, § 747 
Particular description, § 763 
Disinheritance under civil law, § 718 
Election of rights, necessity for election, § 1239, 
n. 11 

Equivocal clause, explanation, § 634 
Establishing trust or fraud, § 634 
Execution of lost or destroyed will, § 405 
Habits of testator’s speech, § 635, p. 913 
Identification of beneficiaries, § 639, pp. 927-932 
Identification of property, § 640, pp. 932-935 
Identity, § 391 

Illegitimate persons, inclusion, § 639, p. 931 
Income tax returns, § 635, p. 913 
Incorporation of documents by reference, § 163, 
p. 960 

Instructions of testator, § 637, pp. 921-927 
Intention of attorney, scrivener or witness, § 638 
Knowledge of testator of facts, § 635, p. 913 
Lapse of legacies or devises, § 1215 
Latent ambiguities, 

Declarations of testator, § 637, p. 924 
Instructions of testator, § 637, p. 924 
Legacy to creditor, satisfaction of debt, § 1139, 
p. 928 

Lost will, former existence, § 405 
Marriage, implied revocation, rebuttal, § 290 
Matters not known by testator, § 639, p. 931 
Misdescription, § 641, pp. 935-939 
Misnomer, § 641, pp. 935-939 
Mistakes, § 641, pp. 935-939 
Admissibility, § 245, p. 1109 
Nature of estate or interest created, § 642 
Omissions, § 641, pp. 935-939 
Other instruments distinguished, character of in¬ 
strument, § 149 
Patent ambiguity, § 396 

Declarations of testator, § 637, p. 925 
Defined, § 636, p. 920 
Instructions of testator, § 637, p. 925 
Place of execution, § 391 
Probate of will, § 391 
Property, misdescription, § 641, p. 938 
Rebuttal of presumptions, § 406 
Rebutting trust or fraud, § 634 
Release of debt, § 1143 

Relevancy, materiality and sufficiency, § 634 
, Revival, § 406 

Revival and republication, § 299, p. 88 
Revocation, § 406 

Declarations of testator, § 403, p. 306, n. 5 
Revoked codicil, § 637, p. 925 
Statutory provisions, § 634 

Surrounding facts and circumstances, § 635, 
pp. 905-913 

Testimony, attorney, scrivener or witness, § 637, 
p. 925 

Time as to which evidence relates, § 635, p. 910 
Trusts, existence, § 1022 
Unambiguous will, § 636, p. 913 
Understanding of attorney, scrivener or witness, 
§ 638 

Parol wills. Nuncupative wills, generally, ante 
Partial acceptance, devise or legacy, § 1148, p. 942 
Partial ambiguity, parol evidence, § 636, p. 915, n. 59 
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Partial annulment, contest of will, probated will, § 328, 
p. 173 

Partial conflict, inconsistent disposition of property, 
§ 274, p. 48 

Partial defeasibility, vested interest, § 923 
Partial disinheritance, § 98, p. 808 
Partial exercise, powers, § 1070, p. 732 
Partial insanity, mental capacity, § 17, p. 707 
Partial interest, description of property, interest of 
testator, § 751 
Partial intestacy, 

Class gift, construction, § 693, p. 32 
Construction of wills, presumptions, § 615, p. S32 
Cross remainders, § 911 
No residuary clause, § 1225, pp. 1069-1074 
Residuary clause, § 1226, pp. 1075-1085 
Survivors, literal construction, § 732 
Trusts, precatory words, § 1011, p. 538, n. 26 
Partial invalidity, § 151 

Fraud or undue influence, § 236 
Partial loss or destruction, admission to probate, 
§ 337 

Partial performance, contracts for disposition of 
property, damages, § 125, p. 895 
Partial probate, § 319 

Ancillary probate, § 346 

Instructions to jury, conformity to pleadings and 
evidence, § 469 

Partial restraint of alienation, § 9S0 
Partial revocation, § 269 
Cancellation, § 279 

Codicil inconsistent with will, § 275, p. 56 
Codicil revealing intent, § 275, p. 52 
Decree, § 493, p. 496 
Destruction, § 279 
Mutilation, § 279 
Operation and effect, § 296 
Republication, § 299, p. 90 
Scope of review, § 530, p. 584 
Partial satisfaction of debt, legacy to creditor, § 1139, 
p. 929 

Partiality, umpire construing will, § 626 
Partially exercised power, devolution of property, 
§ 1072, p. 739 

Particular purpose, legacy for, § 1129, p. 905 
Parties, §§ 361-368, pp. 218-227 

Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 871 

Actions to construe wills, § 1088, pp. 764-769 
Appeals, § 1095, p. 797 
Appeals, § 519, pp. 543-548; § 550 
Entitled to notice, § 524, p. 562 
Harmless and prejudicial errors, § 556, p. 636 
Harmless error, § 542, p. 606 
Prejudicial errors, § 556, p. 636 
Attorney’s fees, allowance to, § 570, p. 665 
Collateral attack on probate proceedings, § 578, 

p. 688 

Conclusiveness of probate proceedings, § 577, 
p. 684 

Contest of will, generally, ante 
Contracts for disposition of property, actions for 
damages, § 125, p. 892 
Costs, 

Adjustment between, § 560, p. 652 
Liability, § 560, p. 647 
Death of parties, generally, ante 


Parties—Continued 

Debts of beneficiary, action to collect, § 1337, 
p. 259 

Debts of testator, enforcement of claims, § 1328, 
p. 249 

Duty of court to protect interests, § 429, p. 360 

Entitled to construction, § 1082 

Entitled to probate, § 315 

Establishment of will, generally, ante 

Family settlements, § 1112, p. S47 

Foreign probate, parties concluded, § 5S0, p. 697 

Intention, ante 

Joinder of parties, generally, ante 

Legacies, enforcement of charge, § 1308, p. 209 

Names, ante 

Objections, waiver, § 4SS 
Opposition of probate, § 323, pp. 149-15S 
Probate proceedings, § 30S, p. 106 
Probated will. Contest of will, ante 
Proceeding to open or set aside probate, § 510 
Refusal of probate, parties concluded, § 5S2, 
p. 705 

Revocation of probate, parties concluded, § 5S2, 
p. 705 

Service of process, § 369, p. 229 
Status, 

Conduct of hearing or trial, § 442 
Preliminary issues, determination, § 433, 
p. 375 

Substitution of parties, 

Appeals, death of party, § 519, p. 547 
Contest of wills, § 36S 

Probated will, § 329, p. 1S1 
Probate proceedings, § 363 
Set aside decree of probate, § 510 
Tax on, argument of counsel, § 453 
Third persons, generally, post 
Validity of„ gift to foreign corporations, right to 
question, § 106, p. 82S 

Withdrawal, probate or contest of will, § 42S 
Discretion of court, § 429, p. 359 
Parties in interest, 

Contest of will, substitution, § 43S 
Preliminary examination of witness limited to, 
§ 443, p. 3SS, n. 91 
Partition, 

Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 869 

Actions to construe wills, jurisdiction, § 1075 
Collateral attack on probate proceedings, § 578, 
p. 691, n. 14 
Community, § SS 

Election to take against will, § 1282 
Foreign probate, collateral attack, § 5S0, p. 700 
Foundation of claim, necessity for probate, § 310 
Mutual rights and liabilities of devisees and leg¬ 
atees, § 1109 

Property charged with legacy, § 1306 
Shares, § 699 
Partnerships, 

Ademption of legacies, change in name and form, 
§ 1177, p. 999 

Bank deposit, § 779, p. 190 

Contracts for disposition of property, § 111, p. 862, 
n. 84 

Debts, release, § 792 
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Partnerships—Continued 

Dissolution agreement, disposition of property, 
§ 82, n. 54 

Interest, description of property, § 747, n. 1 
Property, 

Admissibility of evidence, probated will, 
§ 579, p. 692 

Description of property, entire estate, § 759, 

p. 160 

Disposition, § 76, n. 24 
Trust property, § 1029, p. 574, n. 12 
Questions of law and fact, § 463, p. 442 
Savings account, title, § 1100, n. 85 
Undue influence, presumptions, § 239, p. 1093 
Passive revocation, cash legacies, § 295 
Passive trusts, § 1005 
Creation, § 1006 

Estate or interest of beneficiaries, § 1028, p. 573 
Interest of beneficiaries, § 1028, p. 570 
Jewelry, § 1008, p. 524, n. 84 
Life estates, absence of remainder, § 893, n. 26 
Rule in Shelley’s case, § 870 

Termination, agreement of beneficiaries, § 1047, 
p. 669, n. 8 

Title of beneficiary, § 102S, p. 570 
Title of trustee, § 1026 

Past consideration, contracts for disposition of prop¬ 
erty, § 113(1) 

Patent ambiguity, 

Construction of will, § 586, p. 716, n. 7 

Presumption against intestacy, § 615, p. 831, 
n. 84 

Declarations of testator, § 637, p. 925 
Defined, § 636, p. 920 
Instructions of testator, § 637, p. 925 
Ordinary meaning of words, § 599, p. 793, n. 48 
Parol evidence, ante 

Patent for military services, disposition, § 82 
Patents, 

Royalties, trust wasting assets, § 1030(6), n. 40 
Trust capital and income, charge off of value, 
§ 1030(1), p. 581, n. 84 

Paternal love, appreciation of claims, § 15, p. 695, n. 26 
Pauper’s oath, record or transcript, § 528, p. 574 
Payments, 

Abatement of legacies, equalization, § 1171 
Accelerating to defeat gift over, § 719 
Advances, debts, § 1186 
Conditions, debts, § 987 
Contingent interest, 

Instalments at different ages, § 937 
Postponement, § 931, p. 384 
Vesting, § 944 

Contingent remainders, postponement of time, 
§ 953 
Debts, 

Conditions, compliance, § 1003, p. 504 
Trust provision, § 1014 
Divide and pay over rule, § 934 
Interest on legacies, generally, ante 
Legacies and devises, ante 
Postponed time, survivorship, § 733, p. 127 
Residuary beneficiaries, shares subject, § 705, 
p. 74 

Share, death before, gift over, § 727 
Trusts, manner, § 1039 


Payments—Continued 
Vested interest, 

Instalments at different ages, § 937 
Postponement, § 922; § 931, p. 384 
Vested remainders, postponement of time, § 953 
Pecuniary charge, class gift, conditions, § 693, p. 32 
Pecuniary circumstances, change as implied revoca¬ 
tion, § 294, p. 84 
Pecuniary interest, 

Burden of alleging, § 373, p. 242, n. 79 
Contest of will, 

Petitions, § 377, p. 256, n. 60 
Probated will, § 329, p. 176 
Party in interest with right of appeal, § 517, p. 535 
Subscribing witnesses, competency, § 185, p. 998 
Pecuniary legacy, 

Acceptance as estopping opposition to probate, 
§ 323, p. 157 
Defined, § 1125, p. 884 
Foreign money, § 779, p. 189 
Substitute for devise of realty, § 1129, p. 895 
Peevishness of testator, capacity of testator, ques¬ 
tions of law and fact, § 462, p. 431 
Penalties, appeals without reason, § 572, p. 670 
Pencil, holographic wills, handwriting of testator, 
§ 205, p. 1042 

Pencil marks, revocation, act of, § 280, p. 62, n. 54 
Pendente lite, administration cost of estate, disal¬ 
lowance, § 562 

Pending proceedings to set aside probate, § 327 
Per capita division, §§ 707-716, pp. 76-98 

Vested remainders, evidence, § 947, p. 426, n. 44 
Per diem costs, preparation of hearing or trial, al¬ 
lowance, § 562, n. 28 

Per stirpes division, §§ 707-716, pp. 76-98 
Contingent remainders, § 969 
Vested remainders, evidence, § 947, p. 426, n. 44 
Percentage, 

Proceeds, specific legacy, § 1129, p. 894, n. 23 
Trust corpus, payment, § 1036 
Perfect intelligence, § 15, p. 700 

Perfecting title to property, revocation, § 294, p. 81 
Performance, 

Conditions, § 997 

Acceptance of devise or legacy, § 1149, p. 946 
Enforcement, § 1002 

Contracts for disposition of property, § 116 
Burden of proof, § 126 
Pleading, § 125, p. 893 
Family settlements, § 1114 
Trusts, 

Certainty of manner, § 1012, pp. 542, 545 
Designation of matter, § 1008, p. 522 
Peril of death, soldiers’ or mariners’ wills, § 219 
Period of charge, legacies for maintenance, support 
or education, § 1305, p. 200 
Period of time, restraint of alienation, § 980 
Periodical payments, annuities, § 902 
Perishable property, 

Executory devises, § 920, n. 11 
Life estates, § 894 

Power of disposition, § 897, p. 338 
Perpetuities, 

Abatement of legacies, residuary legacies, § 1163 
Absolute interest in personalty, words creating, 
§ 834 

Construction of wills, § 614, p. 824, n. 70 


980 



WILLS 


Perpetuities—Continued 

Contingent interest, favor of vesting, § 932, p. 394 
Duration of trust, § 1040, p. 653 
Executory devises, § 917 
Failure of issue, § 724, p. Ill 
Powers, validity and sufficiency of execution, 
§ 1070, p. 731 

Successive life estates, § 896 
Trusts, 

Accumulated income, § 1038, p. 647 
Requirements of rule, § 1004, n. 50 
Vested interest, favor of construction, § 932, p. 
394 

Violation, validation by republication, § 303, p. 97 
Persecution mania, capacity of testator, questions 
of law and fact, § 462, p. 430 
Personal affairs, preliminary examination of adverse 
party, § 444, p. 392, n. 22 

Personal character of donee, powers, § 1070, p. 726 
Personal comfort, consummation of property, exer¬ 
cise of power, § 1067, p. 710 
Personal conditions, § 996 

Personal directions, trusts, precatory words, § 1013 
Personal disability, contracts for disposition of prop¬ 
erty, ratification, § 118 
Personal habits and conduct, § 22 
Personal judgment, debts of testator, false plea of 
devisee, § 1328, p. 252 

Personal liability, debts of testator, devisee or lega¬ 
tee, § 1325 

Personal notice, proceedings to probate, § 370, p. 235 
Personal privilege, charitable gift, right to ques¬ 
tion, § 110, p. 851 
Personal property, 

Adornment articles, household goods or furni¬ 
ture, § 787, p. 202 
After-acquired property, § 78 
Disposition, § 78 
Aliens, § 6 
Capacity to take, 

Body politic, § 107 
Corporations, § 106, p. 825 
Foreign corporations, § 106, p. 827 
Religious societies, § 107 

■Character of property as affecting statutory re¬ 
quirements, § 167, p. 968 
Conflict of laws, § 4 

Capacity to take, § 96 
Validity of will, § 150, p. 934 
Defeasible interest in personalty, generally, ante 
Description of property, § 748, n. 25; § 759, pp. 
160, 166 

Disposition, conflict of laws, § 77 
Execution of will, attestation, § 183 
^General residuary clause, § 797, n. 12 
Holographic wills, conflict of laws, § 201 
Infants, § 8 

Instruments admitted to probate, character of 
property affected, § 312, p. 122 
Married women, § 9 
Mental capacity, § 15, p. 694 
Nuncupative wills, § 210 

Property which may pass, § 213 
Property described by location, § 789 
Religious organizations, restrictions on disposi¬ 
tion, § 108 

Soldiers’ or mariners’ oral wills, § 219 
Subject of limitation, § 133 


Personal property—Continued 

Subscribing witnesses, executor, competency, § 
1S5, p. 1002 

Surviving widow, § 97, p. 803 
Title, § 1100 

Value, determining excess charitable gift, § 110, 
p. 854 

Words of general application, § 778 

Personal qualities, conditions, § OSS 
Personal relations. Confidential and personal rela¬ 
tions, generally, ante 

Personal representatives. Executors and administra¬ 
tors, generally, ante 

Personal right, transmittal of property, § 3, n. 82 
Personal service, service of citation, § 300, pp. 228, 
230 

Personal use, 

Life estates, power of disposition, § SD7, p. 343 
Property of, § 778 
Persuasion, undue influence, § 226 
Perverted sense of right, § 15, p. 697 
Perverted sexual impulses, mental capacity, habits 
of testator, § 43, n. 65 
Petitions, 

Allowance for attorney’s fees, § 570, p. 666 
Amendment, dismissal as to original bill, § 429, 
p. 361 

Appeals, § 522 

Contents, probate of will, § 373, p. 239 
Contest of wills, ante 
Delayed or belated appeals, § 521, p. 553 
Discovery, continuance of hearing for, § 427, n. 10 
Issues for jury trial, service of petition, effect, 
§ 430, p. 363 

Jurisdiction of probate proceedings, § 351 
Leave to discontinue hearing or trial, findings 
based on, § 429, p. 361 
Motion to dismiss, § 373, p. 245 
Probate of will. 

Hearing, § 422 

Issues in contest of will raised by, § 434, 
p. 377, n. 19 

Proceedings, § 373, p. 238 
Set aside probate, absence of demand for issue, 
§ 431, p. 367 

Settlement agreements, approval by court, § 325, 
p. 165 

Successive applications for probate, § 320 
Philippines, 

Attestation clause, § 196 
Holographic wills, § 200, n. 29 
Signature of testator in presence of witnesses, 
§ 1SS, p. 1017 

Subscribing witnesses, place of signature, § 195, 
n. 38 
Phraseology, 

Contracts for disposition of property, § 112 
Remainders, § 909 
Trusts, creation, § 1010, p. 529 
Physical act, revocation by, § 266 
Physical attachment, 

Codicil republishing will, intention, § 303, p. 98 
Separate sheets of paper, § 162 
Sheets, probate, § 313, p. 126, n. 93 
Physical changes or modifications, reexecution, § 299, 
p. 90 
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Physical condition, 

Badges of fraud, § 222 
Capacity of testator, § 2T, p. 721 
Instructions to jury, § 471 
Election of rights, § 1247, pp. 24-32 
Pleadings to set aside, § 1255 
Inability to see, subscription of witnesses in 
presence of testator, § 189, p. 1024 
Insane delusions, § 18, p. 714 
Mental capacity, § 29, p. 727 

Evidence of derangement, § 67 
Guardianship adjudication, § 64 
Presumptions, § 39 
Subscribing witnesses, § 193 
Undue influence, 

Admissibility of evidence, § 246 

Instructions to jury, § 473 

Weight and sufficiency of evidence, § 258 

Physical delivery, other instruments distinguished, 
deeds, § 137, p. 918 

Physical destruction or mutilation, revival by codicil, 
§ 303, p. 97 

Physical end, place of testator’s signature, § 177, p. 
983 

Physical enjoyment, support and maintenance lega¬ 
cies, § 1136, p. 920 

Physical needs, trusts, support and maintenance, 
§ 1034, p. 627 

Physicians and surgeons, 

Capacity to take, § 101 
Certification of lucidity, § 19 

Examination of witnesses, harmless error, § 556, 
p. 63S, n. 60 

Fees, allowance as costs, § 562 
Mental capacity, evidence, § 58 
Objections to testimony, waiver, § 4S9, n. 55 
Opinion of capacity, harmless error in exclu¬ 
sion, § 556, p. 639, n. 61 

Preliminary examination as witnesses, § 443, 
p. 3S9, n. 98 

Questions of law and fact, § 463, p. 442 
Subscribing witnesses, request for, § 1S6 
Undue influence, 

Presumptions, § 239, p. 1093 
Setting aside verdict, § 483 
Weight and sufficiency of evidence, § 253 
Weight and sufficiency of evidence, instructions 
to jury, § 479 

Pictures, § 787, p. 205, n. 45 

Household goods, § 787, p. 201 
Operative words, § 778 

Piece-meal probate, § 319, n. 13 

Piety, mental capacity, § 23 

Place, 

Examination of adverse parties, § 444, p. 391 
Execution, 

Burden of proof, § 384, p. 275 
Parol evidence, § 391 

Questions of law and fact, § 458, p. 417 
Indorsement of revocation, § 273 
Signature, § 177, p. 979 

Subscribing witnesses, § 195 

Plaintiff, contest of will, § 366 

Plaintiffs in issue, position of parties as, discretion 
of court, § 438 

Plan of disposition, construction of wills, intention 
of testator, § 592, pp. 775, 776 


Plantation, description of property, § 761, p. 171 

Plantation stock, § 780 

Plantation utensils, § 787, p. 206 

Plea, application to set aside decree of probate, § 509 

Plea in abatement, 

Appeals, § 529, p. 581 

Order overruling, decisions reviewable, § 516* 
p. 532 

Probate proceedings, § 313, p. 127, n. 7 
Pleadings, §§ 372-382, pp. 238-265 

Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 870 

Actions to construe wills, § 1090, pp. 770-776 
Judgment or decree in conformity, § 1094, 
p. 783 

Amendment of pleadings, generally, ante 
Amendment to petition, dismissal as to original 
bill, § 429, p. 361 
Answers, generally, ante 
Appeals, 

Assignment of errors, § 527, p. 572 
Harmless error, § 542, p. 606; § 556, p. 637 
Prejudicial errors, § 556, p. 637 
Trial de novo, § 533 
Bill of particulars, generally, ante 
Contest of probate, §§ 376-382, pp. 253-265 
Contest of will, award and framing of issues for 
jury trial, § 430 

Contracts for disposition of property, 

Action for breach, § 125, p. 893 
Actions for goods or services, § 123, p. 889 
Copies, service, § 369, p. 229 
Debts of beneficiaries, § 1337, p. 260 
Debts of testator, enforcement of claims, § 1328,. 
p. 250 

Demurrers, generally, ante 
Election of rights, setting aside, § 1255 
Estoppel, § 373, p. 244 

Grounds of appeal, presentation and reservation,. 
§ 518, p. 540 

Instructions to jury, conformity, § 469 
Issues, proof and variance, generally, ante 
Jury trial, 

Framing of issues, contest of will, § 430 
Issues raised by, § 434, p. 377 
Legacies, enforcement of charge, § 1308, p. 210 
Lost or destroyed will, establishment, § 375 
Motion, generally, ante 
Murder in issues submitted, § 434, p. 381 
Neglect to offer for probate, § 311, p. 118 
Opposition to probate, § 374 
Petitions, generally, ante 
Preparation of issues, § 436 
Record on appeal, § 528, p. 573 
Successive applications for probate, § 320 
Suppression of will, § 311, p. 118 
Trial de novo, § 533 

Voluntary dismissal of contest, § 429, p. 360 
Pleasure boat, household goods or furniture, § 787,. 

p. 202 

Pleasure pier, charitable gift, § 109, p. 838 
Pledges, execution as implied revocation, § 294, p. 84 
Plenary power, state, § 3, n. 83 
Plumbers, beneficiaries, designation, § 661, n. 59 
Plural beneficiaries, per capita distribution, § 710 
Plurality of takers, class gift, language looking to,. 
§ 695(6), p. 55 
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Pneumonia, 

Capacity of testator, questions of law and fact, 
§ 462, p. 429 

Mental capacity, weight and sufficiency of evi¬ 
dence, § 67 

Point of time, death as sole contingency, gift over, 
§ 720 

Poisoning attempt, capacity of testator, questions of 
law and fact, § 462, p. 429, n. 36 
Political institutions, charitable gift, restrictions as 
to amount, § 110, p. 847 
Political party, charitable gift, § 109, p. 839 
Polling jury, 

Objections, waiver, § 4S9 
Verdict, § 480 

Poor relations, beneficiaries, designation, § 670 
Popular sense, restrictions, § 974 
Portraits, property described by use, § 788 
Position in will, conditions, § 995, p. 4SS 
Position of clauses, § 155, n. 14 
Residuary clause, § 796 

Position of testator, subscription by witnesses in pres¬ 
ence of testator, § 189, p. 1024 
Positive terms, revocation by codicil, § 275, p. 53, n. 62 
Positive trust, termination of trust, § 1040, p. 656 
Possessed at death, description of property, § 759, 
p. 164 
Possession, 

Conditions subsequent, implication, § 995, p. 4S9 
Contingent interest, 

Age, § 937 
Vesting, § 944 

Contingent remainders, postponement of time, 
§ 953 

Description of property, § 765 

Duty to produce for probate, § 311, p. 116 

Vested interest, 

Age, § 937 

Postponement and contingencies, § 922 
Vested remainders, postponement of time, § 953 
Possession of property, § 1102 
Conditions, § 989 

Estoppel to oppose probate, § 323, p. 157 
Legacies, property charged, § 1309 
Necessity, § 76 

Possession of will. Custody of will, generally, ante 
Possession postponed, other instruments distinguished, 
§ 137, p. 915 

Possessions, description of property, § 759, p. 166 
Possibility, revocation conditioned upon making of 
new will, § 267, p. 37, n. 78 

Possibility after conditional fee, residuary clause, 
§ 799, p. 224 

Possibility of identification, specific legacy, § 1128 
.Possibility of issue extinct, class gift, § 695(4), p. 43, 
n. 56 

Possibility of reverter, 

Conditional fee simple, § 860 
Determinable fees, § 858 
Disposition, § 85 

Subject of conveyance by deed, § 1117, n. 32 
Postal savings certificate, money as including, § 779, 
pp. 186, 187, 190 
Posthumous children, 

Abatement of legacies, § 1159 
Annuities, § 1168 


Posthumous children—Continued 

Beneficiaries, designation, § 651, p. 948 
Children as including, § 655 
Class gift, § 695*5 1 , p. 46 
Status of child, § 696 

Conclusiveness of probate proceedings, § 577, 
p. 687 

Contested application to probate, jurisdiction to 
protect rights, § 354, p. 20S 
Contingent interest, extinguishment, § 945 
Contingent remainders, § 948 
Opening to let in, § 969 
Defeasible fees, § 852, p. 277, n. 65 
Designation, § 651, p. 94S 

Determination of share in proceedings for pro¬ 
bate, § 317, p. 140, n. 61 

Grandchildren as including children of, § 663 
Grandnieces and nephews as including, § 664 
Implied revocation, § 290 
Infants, § 95 

Issue as including, § 666, p. 979, n. 9 
Revocation by circumstances, conflict of laws, 

§ 2SS 

Rule in Wild’s case, § 8S1 

Settlement agreements, deprivation of interests, 

§ 325, p. 165 

Surviving spouse, election of rights, statutory 
share, § 12SS, p. 151 

Termination of trust, right of beneficiaries, § 1047, 
p. 670 

Trusts, beneficiaries, § 1027, n. 72 
Vested interest, 

Certainty of person, § 929 
Opening to let in, § 942 
Vested remainders, § 948 
Opening to let in, § 969 
Posting, service of citation, § 369, p. 231 
Postnuptial agreements, surviving spouse, release of 
rights, § 1267, p. 92, n. 46 
Postponed gifts, 

Charitable gifts, restrictions as to amount, § 110 
First takers, death without issue, § 724, p. 113 
Words of survivorship, qualified by, § 733, p. 127 
Postponement, 

Probate or contest of will, § 427 
Trusts, time of payment, § 100S, p. 525 
Vested interest, possession or enjoyment, § 922 
Postponement of distribution, 

Absolute interest in personalty, § S48 
Class gift, ascertainment of members, § 695(3), 
p. 3S 

Fee simple absolute, § 828 

Specified number of years, survivorship, § 733, 
p. 131 

Survivorship, § 733, p. 127 
Postscript, 

Codicil, § 1, n. 36 

Holographic wills, § 205, p. 1046, n. 32 
Subscribing witnesses, place of signature, § 195 
Potential appointees under power, interest, § 1064 
Potential class members, survivorship, § 730 
Potential effectiveness, § 310, n. 10 
Potential property interest, opposition to later will, 
§ 323, p. 153, n. 47 

Power by will, division of property, per capita divi¬ 
sion, § 710 
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Power of appointment, § 1068, pp. 715-723 

See, also, Power of disposition, generally, post 
Abatement of legacies, legacy pursuant to, § 1169 
Acceptance, § 1148, p. 941 
Ambulatory execution, § 127, n. SO 
Charitable gift, § 109, p. 840 

Restrictions as to amount, § 110, p. 848 
Class gift, ascertainment of members, intention, 
§ 695(6), p. 57 
Construction, § 1070, p. 736 

Construction of wills, conflict of laws, § 587, 
p. 723 

Contingent remainders, first taker, § 959 

Contingently vested interest, § 923 

Corporation, § 1068, p. 719 

Deceased person, § 1068, p. 720 

Defeasible fees, § Sol 

Donee, § 1068, p. 719 

Estates tail, effect, § 867 

Exclusive and nonexclusive powers, § 10GS, p. 720 
Illusory appointment, § 1068, p. 720 
Instruments construed together, § 623 
Interest on legacies, § 1348, p. 269 
Legacies as charge on property, § 1299, p. 176 
Legacy given by will under, time of payment, 
§ 1342 

Limited estates or in trust, § 1068, p. 721 
Nonexclusive powers, § 1088, p. 720 
Parol evidence, intent to execute, § 635, p. 907, 
n. 7 

Principal and income, § 785, p. 199, n. 44 
Qualified estates or in trust, § 1068, p. 721 
Reference to power expressly granted, § 1062, 
p. 703 

Repudiation, § 1148, p. 941 
Reserved to married woman, § 10 
Rule in Shelley’s case, § 878 
Rule in Wild’s case, § 884 
Shares to be appointed, § 1068, p. 720 
Special or technical form of words, § 1062, p. 702 
Surviving spouse, election of rights, property as 
to which necessary, § 1264, p. 65 
Time of taking effect, § 128, n. 88 
To whom made, § 1068, p. 716 
Trust corpus, invalid exercise, § 1051, p. 682, n. 15 
Vested interest, subordinate interest, § 943, p. 413 
Vested remainders, first taker, § 959 
Power of attorney, 

Appeal bonds, § 523, p. 559 
Codicil, § 164 

Power of disposition, § 1067, pp. 706-715 

See, also, Power of appointment, generally, 
ante 

Absolute interest in personalty, § 839 
Contingent remainders, first taker, § 959 
Creation or existence, § 1062, p. 699 
Defeasible fees, effect, § 856 
Estates for years, enlargement, § 901 
Executory devises, unlimited power, § 920, n. 15 
Fee simple absolute, § 817 
Life tenant, § 897, pp. 333, 345 
Rule in Shelley’s case, § 878 
Vested interests, interests subordinate to, § 943, 
p. 413 

Vested remainders, first taker, § 959 
Power of sale, § 1067, pp. 706-715 
Advantageous sale, § 1067, p. 712 


Power of sale—Continued 

Advisability, donee deeming, § 1067, p. 712 

Codicil, inconsistent disposition by, § 275, p. 56 

Conditional fee simple, § 860 

Creation and existence, § 1062, p. 699 

Executor, life estates, disposal under power, § 899 

Fee simple absolute, § 813, p. 245, n. 33 

Implied creation, § 1070, p. 726 

Including power to devise, § 76, n. 9 

Life tenant, § 897, p. 334 

Proceeds, application, § 1070, p. 736 

Purchasers, rights, § 1070, p. 735 

Purposes partially unlawful, § 1067, p. 707 

Reinvestment purposes, § 1067, p. 707 

Residuary clause, § 796, n. 82 

Rule in Shelley’s case, § 878 

Vested interest, interests subordinate, § 943, p. 
413 

Wishes of donee, § 1067, p. 712 
Power of termination, trusts, § 1047, p. 674 
Power of use, § 1067, pp. 706-715 
Power to alienate, restriction, § 76 
Power to consume, trust of remainder after, § 1029, 
p. 574, n. 12 

Powers, §§ 1062-1072, pp. 697-740 

Advancements, § 1066; § 1067, p. 713 
Allocation of appointive property, § 1070, p. 736 
Appointees, title, § 1070, p. 735 
Appointment among class, devolution of property 
on failure to exercise, § 1072, p. 740 
Approval of court, exercise, § 1070, p. 731 
By will, exercise, § 1070, p. 728 
Collateral powers, generally, ante 
Conditional or contingent powers, § 1070, p. 733 
Conflict of laws, validity and sufficiency of execu¬ 
tion, § 1070, p. 732 
Construction of power, § 1065 
Contracts, manner of exercise, § 1070, p. 729 
Creation, § 1062, pp. 697-703 
Deeds, manner of exercise, § 1070, p. 728 
Designation of person to exercise, § 1070, p. 726 
Devolution of property on default in exercise, 
§ 1072, pp. 738-740 
Duration, § 1071 
Exchanges, § 1067, p. 713 
Exercise of power, § 1070, pp. 724r-737 
Existence, § 1062, p. 697 
Extent of power granted, § 1066 
Extinguishment by donee, § 1071 
Gifts, § 1067, p. 713 
Granted, implied trusts, § 1017 
Imperative power, § 1070, p. 724 

Devolution of property, § 1072, p. 740 
Incidental powers, § 1067, p. 713 
Inconsistent provisions, § 1063 
Ineffective attempt to create trust, 5 1062 
Ineffective exercise, devolution of property, § 1072, 
p. 740 

Instruments creating, distinguished, § 144 
Intention to exercise, § 1070, p. 730 
Interest of donee and beneficiaries, § 1064 
Involuntary sale, § 1067, p. 707 
Lapsed appointments, § 1070, p. 732 
Leases, § 1062, p. 701; § 1067, p. 713 
Liberal or strict construction, § 1065 
Manner of creation, § 1062, p. 698 
Manner of exercise, § 1070, p. 727 
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Mortgages, § 1067, p. 713 
Nature of power granted, § 1066 
Official character of donee, § 1070, p. 726 
Operation and effect of exercise, § 1070, p. 733 
Partial exercise, § 1070, p. 732 

Devolution of property, § 1072, p. 739 
Partial invalidity, § 1070, p. 732 
Parties who may exercise, § 1070, p. 725 
Personal character of donee, § 1070, p. 726 
Potential appointees, interest, § 1064 
Property subject to power, § 1069 
Purchasers of property, rights, § 1070, p. 735 
Release by donee, § 1071 
Repugnant provisions, § 1063 
Revocation of will executing, § 2S3 
Right of donee and beneficiaries, § 1064 
Sale for reinvestment, § 1067, p. 707 
Strict construction, § 1065 
Sufficiency of execution, § 1070, p. 731 
Termination, § 1071 
Time of exercise, § 1070, p. 726 
To whom given, § 1062, p. 697 
Trust instruments, other instruments distin¬ 
guished, § 143 

Two or more donees, exercise, § 1070, p. 726 
Validity of execution, § 1070, p. 731 
Void appointment of guardian, § 1062 
Will executed, 

Exercise by, § 1070, p. 727 
Revocation, § 283 

Practical construction, interested persons, § 627, pp. 
888-891 

Prayer for relief, actions to construe wills, § 1090, 
p. 773 

Preamble, other instruments distinguished, § 149 
Precatory words, § 129, p. 904, n. 11 

Absolute interest in personalty, §§ 837, 845 
Codicil as revocation, § 275, p. 53 
Construction of wills, § 602, pp. 800-804 
Fee simple absolute, § 831 
General legacy, § 1129, p. 892, n. 98 
Trusts, § 1011, pp. 534^542 

Precedent language, fee simple absolute, § 813, p. 242 
Precedents, construction of wills, judicial precedents, 
§ 605 

Preceding estate, 

Exclusion of beneficiary, § 717, p. 100 
Executory devises, § 916 

Failure of testamentary disposition, effect, § 1227, 
pp. 1085-1089 
Remainder, § 910 

Precision of execution, holographic wills, § 205, p. 1041 
Predecease of legatee or devisee, § 85, n. 3 
Pre-existing wills, after-acquired property, § 78 
Preferences. Priorities, generally, post 
Preferred gifts, charitable gift, restrictions as to 
amount, § 110, p. 860 

Preferred legacies, effect of residuary clause on 
charge, § 1303, p. 188 
Preferred stock, corporate stock, § 780 
Prejudice, 

Disposition of property, § 132 
Insane delusions, § 18, p, 713 
Laches, § 360 
Mental capacity, § 23 
New trials, grounds, § 491 
Umpire construing will, § 626 


Prejudicial error, appeals, § 542 
Prejudicial instructions to jury, § 468 
Preliminary examination, 

Subscribing and other witnesses, § 443, p. 388 
Witnesses, admissibility as evidence, hearing or 
trial, § 451, p. 400 
Preliminary issues, 

Conduct of hearing or trial, § 442 
Contest of will, 

Jurisdiction of court, advisory verdict, § 431, 
p. 367 

Submission to jury, § 431, p. 367 
Time of determination, § 433, p. 375 
Contestant’s knowledge of facts, § 433, p. 376 
Domicile of testator, § 431, p. 367; § 433, p. 376 
Jurisdiction of court, § 433, p. 376 
Advisory verdict, § 431, p. 367 
Prior will, trial during appeal of subsequent will, 

§ 434, p. 381 

Submission to jury, § 431, p. 367 
Nature and form, § 434, p. 381 
Time of determination, § 433 
Value of estate, § 433, p. 376 
Preliminary probate, necessity for probate, § 310, n. 15 
Premature appeals, § 521, p. 551 
Premature notice of appeal, § 524, p. 566 
Premises, description of property, § 759, p. 166 
Premiums, 

Appeal bonds, allowance as cost, § 562 
Fiduciary bonds, trust expenditures, allocation, 

§ 1030(4), p. 594 

Life insurance, trust charges, allocation, § 1030(4), 
p. 592 

Prepayment of debt, trusts, allocation, § 1030(2), 
p. 5S6 

Trust investments, allocation of expenditures, 
§ 1030(4), p. 603 
Preparation, 

Contest of will, allowance of attorney’s fees, § 567, 

p. 661 

Foreign corporation, generally, post 
Hearing or trial, per diem costs, allowance, § 562, 
n. 28 

Issues for trial, § 436 
Preparation of will, § 153 

Preliminary examination of witnesses, § 443, 
p. 390 

Undue influence, beneficiary or relative, § 241 
Writings and records connected with, production 
for hearing or trial, § 448 

Prerogative courts, original and appellate jurisdiction, 
§ 515, n. 52 
Presence, 

Class gift, designation by name, § 693, p. 23 
Contingent interest, limitation over, § 931, p. 385 
Vested interest, limitation over, § 931, p. 385 
Presence of jury, contest of will, § 449 
Presence of legatees, execution of will, § 185, p. 999 
Presence of testator, subsequent acknowledgment of 
signature by witnesses, § 189, p. 1025 
Presence of witnesses, 

Acknowledgment of signature or will, § 188, p. 
1015 

Codicils, signature of testator, § 198 
Holographic wills, signature of testator, § 200 
Reading of will, § 178 
Signing of will, § 188, p. 1015 
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Present gift, class gift, ascertainment of members, 
language, § 695(G), p. 61 
Present interest, 

Contracts for disposition of property, § 111, P- 
864 

Deeds, instruments distinguished, § 137, p. 915 
Presentation, 

Contest of will, attorney’s fees, allowance, § 567, 
p. 661 

Grounds of appeal in lower court, § 551; § 518, 
pp. 540-543 

Presentation for probate, § 316 

Preservation, part torn off or cut off on revocation, 
§ 280, p. 63 

Preservation of estate, stay of proceedings pending 
appeal, § 526 

Presumptions, § 31, p. 731 

Abandonment, application for probate, § 321 
Abatement of legacies, equality, § 1154 
Absolute interest in personalty, 

Power to consume, § 839 
Remainders or residue, § 837 
Acceptance of devise or legacy, § 1148, pp. 940- 
944 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 872 
Actions to construe wills, § 1091 
Appeals, § 1095, p. 792, n. G 
Ademption of legacies, intention of testator, § 
1175 

Adjudication of insanity, § 37 
Admissibility of evidence, generally, ante 
Advancements, § 1191, p. 1030 
After-acquired property, § 756, p. 155 
Aged persons, mental capacity, § 39 
Alteration, 

Ink or pencil, § 280, p. 65, n. 6 
When made, § 384, p. 275 
Animus testandi, § 430, p. 363 
Appeals, § 541 

Framing of issues by trial court, § 531, p. 
594 

Scope of review, § 556, p. G35 
Trial de novo, § 534 
Attestation, sufficiency, § 578, p. 689 
Attorney fees, § 570, p. 666 
Birth of children, revocation, § 292 
Capacity of testator, 

Collateral attack, § 578, p. 689 
Instructions to jury, § 478 
Character of instrument, § 149 
Character of legacy, § 112S 

Charitable gift, survivorship of particular rela¬ 
tives or heirs, § 110, p. 845 
Children, use in primary sense, § 652, n. 69 
Citations, posting for prescribed period, § 369, 
p. 231 

Class gift, designation by name, § 693, p. 26 
Common law, per capita distribution, § 711, p. 91 
Community interest of children, § 754 
Community property, intention of testator to 
dispose, § 1264, p. 67 

Competency of attesting witnesses, § 384, p. 272 
Conditions, validity, § 977, p. 466, n. 64 
Conditions precedent, 

Creation, § 995, p. 488 
Happening, § 925, n. 71 
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Confidential or fiduciary relationship, undue in¬ 
fluence, § 463, p. 445 

Consideration, written assignment, § 1119, p. 858 
Construction of will, intestacy, § 615, pp. 828- 
840 

Contest of will, jurisdiction, § 377, p. 256 
Contingent interest, favor of vesting, § 932, p. 
393 

Continued sanity, § 31, p. 733 
Contracts for disposition of property, 

Action for damages, § 126, p. 897 
Gratuitous services, § 123, p. 889 
Undue influence, § 113(2) 

Creation of estates, § 802 

Creditors, legacy to, satisfaction of debt, § 1139„ 
p. 926 

Date of execution, § 384, p. 275 
Death of testator, necessity to probate, § 314 
Debts of testator, enforcement of claims, § 1328, 
p. 251 

Definite failure of issue, § 724, p. 110, n. 11 
Delusions, § 38 
Description of property, 

Interest of testator, § 751 
Period referred to, § 755 
Different bequests, 

Different instruments, § 795 
Same instrument, § 795 

Disinheritance of only child, § 616, p. 843, n. 42 
Divesting condition, occurrence, § 923 
Dividends issued on corporate stock, § 633, p. 902: 
Due execution of will, § 384, p. 269 
Election of rights, § 1283, p. 115 

Death without making election, § 1246 
Failure to elect, § 1250, n. 36 
Proceedings to set aside, § 1255 
Enumeration of property, § 748 
Equal shares, § 698 
Estate by entirety, § 908 
Estates created, § 802 
Estates tail, technical terms, § 862 
Execution of will, 

Attestation clause, § 411, p. 324 
Collateral attack, § 578, p. 689 
Conclusiveness of probate proceedings, § 577, 
p. 681, n. 12 

Proper attestation clause, § 411, p. 324 
Sufficiency, § 578, p. 689 
Family settlements, fraud, § 1112, p. 847 
Fee simple absolute, interests given, § 815 
Foreign probate, jurisdiction founded on domi¬ 
cile, § 580, p. 698 

Foreign will, ancillary probate, validity, § 383, 
p. 267, n. 89 
Fraud, § 237, p. 1085 

Genuineness of instrument, § 384, p. 277 
Habitual insanity, § 36 
Continuance, § 63 
Hereditary insanity, § 33 

Holographic will as part of letter, § 384, p. 273, 
n. 56 

Honorable motives of testator, § 618, n. 9 
Identical bequests, 

Different instruments, § 795 
Same instrument, § 795 

Illegitimate children, children as including, § 657 
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Presumptions—Continued 

Immediately vested interest, intention to give, § 
935 

Implied devise or bequest, § 595 
Implied revocation, § 2G9 

Foundation of rule, § 287, n. 64 
Subsequent will, § 385, p. 280 
Implied trust, bequest to executor, § 1018 
Inability to speak, § 31, p. 733 
Incomplete instruments, § 159 
Indefinite failure of issue, § 724, p. 110, n. 13 
Instructions to jury, §§ 470, 478 
Intention of testator, ante 
Interests given, § 815 

Interlineations, when made, § 384, p. 275 
Intoxicants, use of, mental capacity, § 34 
Issue, use of word, § 666, p. 97G 
Joint wills, § 1367, p. 814 

Judgments and decrees setting aside probate, 
collateral attacks, § 583 

Knowledge of contents of will, § 130; § 384, p. 
273 

Knowledge of language, § G33, p. 900 
Knowledge of testator as to existing laws, § 587, 
p. 724, n. 74 

Law of state, knowledge, § 633, p. 901 
Legacies, 

Enforcement of charge, § 130S, p. 211 
Payable from personalty, § 1301, n. 61 
Payment as extinguishment of charge, § 1307, 
p. 204 

Legal words, use, § 600, p. 795 

Legatee, use of term, § 1097, n. 11 

Lieu of dower, devises in, § 819 

Life estate, § 893, n, 23 

Life estate in funds, use of funds, § 899 

Life tenant excluded from class, § 717, p. 101 

Lost will revoked, § 384, p. 278, n. 30 

Lucid intervals, insanity, § 36 

Monomania, § 3S 

Mutual wills, § 1367, p. 314 

Nearest of kin, change by deaths in family, § 682, 
n. 50 

Notice, manner and sufficiency, § 578, p. 689 
Nuncupative will disposition, children of testa¬ 
tor’s adulterous bastard son, § 99, n. 58 
Orders continuing hearing regularly made, § 578, 
p. 689 

Ordinary meaning of words, § 599, p. 791 

Own property devised, § 773 

Per capita distribution, § 707, p. 80 

Period survivorship refers to, § 733, p. 125 

Petition for probate properly filed, § 578, p. 689 

Physical condition, § 39 

Place of testator’s signature, end of sheet, § 177, 
p. 982 

Powers, intent to exercise, § 1070, p. 730 
Preparation by attorney, § 31, p. 733 
Primary meaning of words, § 599, p. 791 
Prior insanity, § 36 

Property, knowledge of amount and extent, § 
633, p. 901 

Property passing by residuary clause, § 799, p. 
222 

Rationally conceived reasons for disposition, § 
132, n. 56 

Record on appeal, § 528, p. 577 


Presumptions—Continued 
Release of debt. § 1143 

Religious corporations, capacity to take, § 107, 
n. 73 

Residuary clause, property passing, § 799, p. 222 

Residue, vested interest, § 936 

Revival or republieation by codicil, § 303, p. 9S 

Revocation, 

Legacies or devises, § 1106 
Men, wills of by subsequent marriage, § 291, 
p. 76 

Mental capacity, § 2G4, n. 21 
Mutilation, evidence to overcome, § 417, p. 
339 

Not presumed, § 385 

Subsequent marriage, intent to contrary, evi¬ 
dence, § 291, p. 73 

Sufficiency to carry case to jury, § 459, p. 
419 

Rule in Shelley’s ease, remainder limited to heirs, 
etc., § 879, p. 306 

Sanity, evidence rebutting, § 58, p. 7G4 
Satisfaction of debt by legacy to creditor, § 1139, 
p. 926 

Separate pages constitute complete will, § 384, p. 
272 

Spendthrift trusts, § 1007, p. 521 

Purpose of creation, § 633, p. 903 
Subscribing witnesses, competency of infants, § 
185, p. 997 

Subscription by witnesses in presence of testa¬ 
tor, § 189, p. 1024 
Surviving spouse, 

Intent to provide for, § 617, p. S4S 
Provisions in addition to statutory or com¬ 
mon law rights, § 1257, p. 48 
Survivorship element, § 730, n. 47 
Technical terms, 

Testator’s knowledge of meaning, § 707, p. 77 
Use, § 600, p. 795 

Technical words of limitation, § 804 
Tenancy by entireties, § 908 
Tenancy in common, § 906, p. 357 
Transferees in good faith, § 1121, p. SG5 
Trial de novo, § 534 

On appeal, § 531, p. 5S6 
Trusts, 

Knowledge of statutes in force, § 1009 
Purpose, § 1012, p. 544 

Support and maintenance, nse of fund, § 1034, 
p. 630 

Termination, nature of estate vesting after, 

§ 105S 

Use of words, § 1023, p. 561, n. 98 
Undue influence, § 237, p. 1085 

Confidential and personal relations, § 230, p. 
1079; § 239, p. 1091 

Reason and opportunity to exert, § 23S 
Unjust disposition, § 35 
Unnatural disposition, § 35 
Unrestricted devise, § 815 
Use of intoxicants, mental capacity, § 34 
Use of language, § 633, p. 898 
Validity of probate, § 576 

Validity of will by probate, § 574, p. 670; § 576 
Venue, testator anticipating litigation, § 355, n. 97 
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Presumptions—Continued 
Vested interest, 

Favor of trust in, § 932, p. 393 
Intention to give, § 935 
Wild lands, § 815 

Witnesses would not aid execution of invalid will, 
§ 384, p. 270, n. 23 
Word used in legal sense, § 1126 
Presumptive heirs at law, § 15, p. 695 
Pretermitted children. 

Abatement of legacies, 

Specific legacies, § 1166, p. 979 
To provide for, § 1159 

Determination of rights after instrument pro¬ 
bated, § 317, p. 139 
Illegitimate child, § 99, n. 37 
Opening, vacating or revoking decree, § 505 
Opposition to probate, § 323, p. 152 
Prevention, disposition made by will, § 1111 
Prevention of lapse of legacies or devises, §§ 1216- 
1222, pp. 1053-1067 

Price, option to purchase property of estate, § 1104 
Prima facie case, 

Admission to probate, hearing, § 423 
Mental capacity, § 31, p. 737 
Offer in chief, § 451, n. 403 
Validity of will, contest, § 422 
Prima facie evidence, 

Attestation clause, validity of will, § 196 
Contracts for disposition of property, actions for 
damages, § 126 

Execution of will, reception in evidence, § 447 
Execution of will before admission, § 447 
Framing jury issues, § 432, p. 371 
Guardianship adjudication, § 64 
Insanity adjudication, § 64 
Intention to revive previous will, § 301, p. 92 
Mental capacity, habitual drunkard adjudication, 
§ 61 

Validity of will, § 423 

Primary charge, surviving spouse, election of rights, 
§ 1288, p. 150 
Primary fund, 

Actions to construe wills, payment of costs, 
§ 1096, p. 803 

Annuities, payment, § 1305, p. 195 
Primary gift, survivors of first takers, § 693, p. 29 
Primary meaning, heirs, § 673 
Primary meaning of words, § 599, pp. 791-795 
Primary sense, class gift, construction of word, 
§ 695(5), p. 46 

Primary takers, named beneficiaries, shares, § 709 
Primary trusts, partial invalidity of instrument, § 622 
Principal, 

Class gift, power to draw, § 695(6), p. 57 
Description of property, § 759, p. 166 
Support and maintenance legacies, right to use, 
§ 1136, p. 921 
Printed provisions, 

Construction of wills, § 621, p. 868 
Holographic wills, § 205, p. 1043 
Printed signature, § 171 

Prior conditional gift, absolute interest in personalty, 
§ 836 

Prior gift, class gift, named persons, § 693, p. 28 
Prior insanity, mental capacity, § 36 


Prior wills, 

Class gift, aids to construction, J 693, p. 33 
Contest of will, probated will, estoppel by failure 
to disclose existence, § 330, p. 182, n. 59 
Costs of contest, § 560, p. 651 

Discrepancy between will and prior will or de¬ 
clared intention, § 243 
Express revocation, revival, § 301, p. 92 
Production and inspection, preliminary examina¬ 
tion of witnesses, § 443, p. 390 
Republication as revocation of subsequent will, 
§ 301, p. 93 
Revival, § 135 

Revival and republication by revocation of subse¬ 
quent will, § 301, p. 94 
Revocation, § 135 

Revocation by intermediate will, revival, § 303, 
p. 99 

Revocation by subsequent will, revival and re¬ 
publication, § 301 

Separate instruments construed together, § 624 
Undue influence. 

Admissibility of evidence, § 245, p. 1110 
Burden of proof, § 237, p. 1088, n. 84 
Evidence, § 260 

Withdrawal from probate after contest of will, 
§ 429, p. 361 
Priorities, 

Abatement of legacies, § 1154 

Demonstrative legacies, § 1157 
Evidence, § 1155 
Funeral expenses, § 1164, p. 969 
Valuable consideration, legacy based on, 
§ 1165, p. 972 

Class gift, construction as valid, § 695(6), p. 54 
Conditions subsequent, § 995, p. 488 
Debts of beneficiaries, § 1334 
Debts of testator, § 1311 
Creditors, § 1314 

Joint tenancies, common law, § 906, p. 356 
Kin, substitution, § 742, n. 70 
Pecuniary legacy to other pecuniary legacies, 
§ 1129, p. 895 

Successive assignments of same interest, § 1121, 
p. 864 

Support and maintenance legacies, § 1305, p. 200 
Private belief, subscription by witnesses, § 191 
Private hospitals, charitable gift, § 109, p. 839 
Private signature, nuncupative wills, Louisiana, § 218 
Privilege, § 3 

Occupation or use of land, § 805 
Right to take property, § 91 
Probate courts, 

Actions to construe wills, jurisdiction, § 1076, 
pp. 744-748 

Deposit of will, failure to comply with statute, 
§ 305, p. 103, n. 8 

Direct action to construe wills, jurisdiction, § 1076, 
p. 746 

Probate of wills, §§ 307-585, pp. 104r-709 
Abandonment of proceedings, § 321 
Abatement and revival of proceedings, § 321 
Addition of parties, § 363 
Admissibility of evidence, generally, ante 
After execution and before, §§ 304-306 
Compelling production of will, § 306 
Deposit or filing, safekeeping, § 305 
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Probate of wills—Continued 

After execution and before—Continued 
Executor’s duties, § 304 
Guardianship, compelling production of in¬ 
sane ward’s will, § 306 

Agreements affecting right to oppose, § 325, pp. 
159-169 

Alterations presenting, § 312, p. 124 
Amended application and new application, § 320 
Analogy to trial of title, § 308, p. 106 
Ancillary probate, generally, ante 
Appeals, § 514 

Appearance of interested parties, § 371 
Application to probate, § 308, p. 106 
Attesting witnesses, number called, § 411, p. 328 
Attorney drafting later will, objections, § 323, 
p. 151 

Bill of exceptions, § 514 

Carbon copies, § 313, p. 128 

Certificate, § 499 

Certiorari, form of remedy, § 514 

Character of property affected, § 312, p. 122 

Codicils, § 313, p. 128 

Collusion, vacating or setting aside judgment, or¬ 
der or decree, § 504, p. 509 
Common form probate, generally, ante 
Compelling production of will, § 311, p. 113 
Competency of testator, evidence, § 312, p. 122 
Conclusiveness of proceedings, § 577, pp. 674r-6S7 
Condition of record, § 310 
Construction and operation, ante 
Contest of wills, generally, ante 
Continuance or postponement, effect on jurisdic¬ 
tion, § 427 

Copies, § 313, p. 128 
Costs and expenses, generally, ante 
Deed vesting present estates, § 313, p. 130 
Defamatory matter, partial or limited probate, 
§ 319 

Defendants, § 324 
Definitions, § 307 

Destroyed wills. Lost or destroyed wills, ante 
Disallowance, conclusiveness of decree, § 582, p. 
704 

Disclaimer of interest, § 428 
Discovery of earlier paper, effect, § 504, p. 513 
Discovery of will, § 311, p. 113 
Dismissal, § 429 
Dispensing with probate, § 310 
Distinct and separate wills, § 313, p. 126 
Distinct proceeding, § 308, p. 109 
Distinction from construction, § 308, p. 106 
Distinguished from criminal proceeding, § 308, 
p. 105 

Dual capacity of surrogate, § 317, p. 140 
Duplicates, § 313, p. 128 

Duty to produce and offer will, § 311, pp. 112-119 
Election of rights, time for making, § 1249, p. 33 
Equitable proceeding, § 308, p. 105 
Erasures preventing, § 312, p. 124 
Estoppel, 

Opening, vacating or revoking decree, § 505, 
p. 514 

Parties, § 315 
Evidence, generally, ante 
Ex parte proceedings, § 318 
Execution of power, will made in, § 312, p. 123 


Probate of wills—Continued 

Executors, instrument appointing, § 312, p. 125 
Executor’s duty to produce and offer for probate, 

§ 311, p. 116 

Extrinsic paper or document, § 313, p. 130 
Fact of death of testator, § 314 
Failure to file objections, effect, § 505, p. 515 
Fee, § 309 

Fiduciaries, instrument appointing, § 312, p. 125 

Filing of will, § 309 

Foreign language will, § 312, p. 123 

Foreign probate, generally, ante 

Foreign will, law of forum, § 389 

Forfeiture for failure to produce or offer will, 

§ 311, p. 117 

Form of proceedings, opposition to probate, § 322, 
p. 146 

Fraud, vacating or setting aside judgment, order 
or decree, § 504, p. 509 
Grant of administration, § 307 
Grounds of opposition, § 322, p. 148 
Hearings. Trial or hearing, generally, post 
Holographic wills, § 312, p. 122 
Impeachment of attesting witnesses, § 393 
Implied promise to learn of testator’s death, 

§ 311, p. 117 

In rem proceeding, § 308, p. 107 
Initial act or proceeding, § 308, p. 108 
Insanity of testator, evidence, § 312, p. 122 
Instructions to jury, generally, ante 
Instrument appointing executor or fiduciaries, 

§ 312, p. 125 

Instruments which must be admitted to probate, 
§ 312, 313, pp. 119-131 
Intervention of parties, § 363 
Invalid provisions, effect of, § 312, p. 123 
Issues, proof and variance, generally, ante 
Judicial decree, § 308, p. 108 
Jurisdiction of proceedings, § 351 
Courts or officers, § 353 
Death essential, § 304 
Jurisdictional facts, § 352, pp. 199-203 
Raising question on motion to dismiss, § 429, 
p. 362 

Situs of assets, § 352, p. 201 
Transfer of jurisdiction, § 353 
Jurisdiction to revoke, § 582, p. 704 
Jurisdictional facts, § 352, pp. 199-203 
Laches, generally, ante 

Legal effect of provisions, determination after in¬ 
strument probated, § 317, p. 138 
Liability for failure to produce or offer will, § 311, 
p. 117 

Limitation of actions, generally, ante 
Limited probate, § 319 
Decree, § 493, p. 496 

Loose sheets as single instrument, evidence, § 410, 
p. 322 

Lost or destroyed wills, ante 
Mandatory statutes, § 316 
Manner of proceedings and relief, § 316 
Marital relationships of proponent, evidence, 
§ 407, p. 313, n. 97 

Matters that may or may not be considered, § 317, 
p. 137 

Motion to strike, § 422 

Nature of probate, § 308, pp. 105-109 
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Probate of wills—Continued 

Nature of proceeding, opposition to probate, 
§ 322, p. 146 
Necessary parties, § 362 
Necessity for probate, § 310 

Newly discovered evidence, opening or setting 
aside judgment, order or decree, § 004, p. 012 
Nonproduction of witnesses, excuses, § 411, p. 330 
Notice of application, § 3T0, p. 232 
Number of attesting witnesses called, § 411, p. 32S 
Nuncupative wills, § 312, p. 123 
Objections and exceptions, ante 
Opportunity to serve as administrator, grounds 
for objections, § 323, p. 101 
Opposition to probate, § 322, pp. 146-149 
Ownership of property, necessity, § 312, p. 124 
Partial probate, ante 
Parties entitled to probate, § 315 
Parties in opposition, § 323, pp. 149-1 OS 
Parties who may or must defend, § 324 
Personal property, § 312, p. 122 
Petitions, ante 

Physical changes or modifications, admission, 
§ 299, p. 90 

Pleadings, generally, ante 

Postponement, § 427 

Preceding construction of will, § 310 

Preliminary proceedings, § 424 

Presentation for probate, § 316 

Presumptions, generally, ante 

Pre-trial order, § 423 

Prima facie evidence, generally, ante 

Prior administrative proceedings, § 308, p. 109 

Prompt probate, § 306 

Proper and necessary parties, § 362 

Purpose of probate, § 308, pp. 100-109 

Questions for determination, § 317, pp. 135-141 

Real property, § 312, p. 122 

Record, decree, § 49S 

Refusal, 

Decree, § 497 

Parties concluded, § 0S2, p. 705 
Renunciation by failure or refusal, § 311, p. 113 
Res judicata, post 
Revocation, 

Burden of proof, mental capacity, § 31, p. 737 
Conclusiveness of decree, § 5S2, p. 704 
Construction and operation, § 5S2, pp. 702-707 
Contest of will, § 429, p. 361, n. 55 
Parties concluded, § 0S2, p. 705 
Successful contest, § 332 
Revoked and revoking will, § 313, p. 127 
Barred by statute, § 301, p. 95 
Revoked codicil, § 313, p. 130 
Right to probate, § 309 
■Scandalous matter, 

Partial or limited probate, § 319 
Will containing, § 312, p. 124 
Scope of proceedings and relief, § 315 
Separate and distinct proceeding, § 30S, p. 109 
Separate instruments or papers, § 313, pp. 125-131 
Separate sheets as single instrument, evidence, 
§ 410, p. 322 

Service of citation, § 369, p. 227 
Setting aside, 

Burden of proof, § 386 
Preponderance of evidence, § 409, p. 318 


Probate of wills—-Continued 

Setting case for hearing, discretion of court, § 426 

Several rights, § 315 

Several sheets of paper, § 313, p. 126 

Solemn form probate, generally, post 

State official claiming escheat, parties, § 362 

Stay of proceedings, 

Military service of interested party, § 504, 

p. 512 

Pending appeal, § 526 
Substitution of parties, § 363 
Successful contest, revocation by, § 332 
Successive applications, § 320 
Supplemental instrument, § 313, p. 131 
Testamentary, law, § 422 
Time, §§ 357, 358 
Tolling of limitations, § 358, n. 25 
Transfer of property during testator’s lifetime, 
§ 312, p. 124 

Trial or hearing, generally, post 
Two or more papers as, consolidation of proceed¬ 
ings, § 425 

Two wills, § 311, p. 113 
Unprobated will, action to set aside, § 333 
Unsigned by testator, evidence of signing by an¬ 
other, § 410, p. 322 
Venue, § 355 
Voluntary nonsuit, § 429 
Waiver by testator, § 310 
Waiver of notice, § 422 

Weight and sufficiency of evidence, §§ 409-421 
Widows, duty to present for probate, § 311, p. 117 
Withdrawal of objections, § 321 
Withdrawal of parties, § 428 
Writ of error, § 514 
Writ of review, § 514 
Probated will. Contest of wills, ante 
Procedure, 

Charitable gift, computation of value, § 110, p. 856 
Contracts for disposition of property, action for 
goods or services, § 123, p. 889 
Proceeds of property, 

Description of property, § 759, p. 167 
Substitution for property, § 294, p. 81 
Process, 

Actions to construe wills, § 1089 
Appeals, harmless error, § 542, p. 606 
Service of process, generally, post 
Procreation words, estates tail, § 862 
Production for probate, duty, § 311, pp. 112-119 
Production of will, evidence of circumstances, § 408 
Profanity, mental capacity, evidence, § 72 
Professional adviser, capacity to take, § 101 
Professional practice, § 787, p. 202, n. 93 
Professional purposes, property described by use. 
§ 788 

Profits. Rents and profits, generally, post 
Progeny, 

Descendants as including, § 660, p. 964 
Issue as including, § 666, p. 979 
Life estate, effect of remainder, § 892, p. 328 
Lineal descendants as including, § 660, p. 967 
Promise to hold for another, constructive trusts, § 1021 
Promisee, contracts for disposition of property, 
Breach, § 116 
Designation, § 111 , p. 863 
Prior death, § 117, p. 880 
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Promisee, contracts for disposition of property—Con¬ 
tinued 

Remedies, § 122 
Rescission, § 117, p. 878 

Promissory notes. Bills and notes, generally, ante 
Pronoun, class gift, intent to exclude or limit, § 693, 
p. 31, n. 9 
Property, 

Actions to construe wills, liability for costs, 

§ 1096, p. 803 

After-acquired, prior to execution of codicil, § 303, 

p. 102 

Described use, § 788 
Description of property, generally, ante 
Knowledge of amount and character, presump¬ 
tions, § 633, p. 901 
Location, ante 

Misdescription, parol evidence, § 641, p. 938 
Partly paid for, disposition, § 78 
Partnerships, ante 

Passing by residuary clause, § 799, pp. 222-22S 
Personal property, ante 
Possession of property, generally, ante 
Received, election of rights, return on revoca¬ 
tion, § 1254, p. 41 

Remaining after fee, devise over, § 825 
Property agreement subsequent to execution as rev¬ 
ocation, § 294, p. 82 
Property settlements, 

Abandonment of rights, § 1152 
Ademption of legacies, satisfaction, § 1178, p. 1007 
Decree of distribution, effect on rights under con¬ 
tract, § 1113 

Forfeiture of rights, § 1152 
Revocation, statutory provisions, § 293 
Property to be ascertained, specific legacy, § 1129, 
p. 902 

Property to be purchased, general legacy, § 1129, p. 
902 

Proportion, class gift, specification, § 693, p. 30 
Propounding for probate, burden of proof, § 3S7 
Prosecution, contest of will, failure, dismissal by 
party, § 429, p. 361 

Protocolization proceeding, contest of will, probated 
will, § 330, p. 182, n. 52 
Provisions of will, 

Certainty, § 157 
Defined, § 787, p. 205 

Psychiatrist, examination of witnesses, harmless er¬ 
ror, § 556, p. 638, n. 59 

Psychological reasons, signing by mark, § 172 
Public act, nuncupative wills, Louisiana, § 218 
Public administrators, 

Appearance of interested parties, § 371 
Necessary parties to probate proceedings, § 362 
Objections to probate, § 373, p. 246, n. 22 
Opposition to probate, § 323, p. 156 
Public benefit, type or form of gift, § 109, p. 83$ 
Public custody, probated will, § 575 
Public lands, certificates for purchase money, dispo¬ 
sition, § 82 
Public library, 

Charitable gift, § 109, p. 838 
Trusts, residuary estate, § 1010, p. 531, n. 59 
Public park, conditions, compliance, § 1003, p. 503, 
n. 37 

Public policy, 

Abatement of legacies, priority, § 1156, n. 22 


Public policy—Continued 

Acceptance of devise or legacy, estoppel, § 1149, 
p. 947 

Bankruptcy, suggestion in will, § 981 
Charitable gift, restrictions as to amount, § 110, 
p. S44 

Charitable purposes, execution of will specified 
time prior to death, § 109, p. 834 
Conditions, 

Conflicts, § 977, p. 465 
Invalidity, effect, § 993 
Nature of property, § 9S0 
Conditions subsequent, § 977, p. 466, n. 64 
Conflict of laws, execution of will, § 150, p. 935» 
Construction of wills, § 5S6, p. 714, n. 5 
Contest of will, 

Allegations, § 377, p. 259 
Condition for forfeiture, § 983 
Probated will, contravention, § 329, p. 179 
Designation of beneficiary, § 643 
Directions or dispositions contrary, § 91 
Discovery and production of will, § 311, p. 114, 
n. 53 

Disposition made by will, prevention or modifica¬ 
tion, § 1111 

Disposition of property violating, § 132 
Divide and pay over rule, remainders, § 963 
Divorce, conditions, § 985, p. 476 
Election of rights, infants and insane person, 
§ 1247, p. 26, n. 26 
Estates tail, § S69 
Existence of beneficiary, § 95 
Family settlements, § 1110 

Fee simple absolute, limitations or restrictions, 
§ 822 

Foreign corporations, capacity to take, § 106, 
p. S27 

Holographic wills, § 200, n. 21 
Implied devise or bequest, § 595 
Invalidity of conditions, effect, § 993 
Joint wills, § 1365 

Marriage, revocation by, § 290, n. 6 
Marriage restraints, § 9S5, p. 473 
Mutual wills, § 1365 
Nature of power granted, § 1066 
Nuncupative wills, § 210 
Objects or purposes, § 93 
Partial invalidity of provisions, § 151 
Possession of property, conditions, § 9S9 
Powers, validity and sufficiency of execution, 
§ 1070, p. 731 

Probate, duty to offer will for, § 311, p. 117 
Prompt probate, § 356 
Reciprocal wills, § 1365 
Repugnancy, § 127(1) 

Rule in Shelley’s case, § 870 
Separation of spouses, conditions, § 9S5, p. 476 
Setting aside verdicts, § 4S3, n. 93 
Settlement agreements, § 325, p. 162 
Social relations, conditions prohibiting, § 9S5, 
p. 473 

Spendthrift trusts, § 1007, p. 518 
Suicide, § 14 
Trusts. § 93, n. 1 
Conflicts, § 1009 
Nature and purpose, § 1005 
Use of property, conditions, § 9S9 
Public schools, beneficiaries, designation, § 690 
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Public works assessments, trust expenditures, allo¬ 
cation, § 1030(4), p. 601 
Publication, 

Notice of appeal, § 524, p. 565 
Service of citation, § 369, pp. 228, 230 
Publication date, codicil, § 303, p. 100 
Publication of codicils, § 198 
Publication of will, § 187, p. 1010 

Conclusiveness of probate proceedings, § 577, 
p. 6S2 

Construction of will, parol evidence, § 635, p. 
908, n. 11 

Contest of will, issues, proof and variance, § 382 
Pacts sufficient to constitute, § 187, p. 1012 
Holographic will, § 200 

Knowledge of witnesses as substitute, § 187, p. 
1011 

Nuncupative will, § 215 

Purpose of requirement, § 187, p. 1011 

Single request, § 186 

Subsequent ratification, § 234 

Time, § 187, p. 1014 

Fixing date of execution, § 629, p. 895 
Pulmonary edema, capacity of testator, questions 
of law and fact, § 462, p. 429 
Punctuation, 

Construction of wills, § 612 
Holographic wills, § 205, p. 1041 
Per stirpes distribution, § 707, p. 78, n. 26 
Punitive damages, actions by, against or between 
devisees and legatees, § 1123, p. 874 
Punitive wills, solemn form probate, § 318 
Purchase money mortgage, trust unproductive prop¬ 
erty, allocation, § 1030(5), p. 611, n. 28 
Purchase price due, disposition, § 81 
Purchasers, 

Actions to construe will, § 1082 
Bona fide purchasers, generally, ante 
From heir or testator, opposition to probate, 
§ 323, p. 155 

Land for value without notice, effect of setting 
aside decree of probate, § 513 
Power of sale, under, § 1070, p. 735 
Proceeding to set aside probate, party, § 510 
Purchases, statutes favoring creation of fee, § 817 
Purpose of probate, § 308, pp. 105-109 
Purpose of trust, § 1005 
Ascertainment, § 1024 
Certainty, § 1012, p. 544 

Purpose of will, construction of wills, intention of 
testator, § 592, p. 776 

Pyelonephritis, rational periods of testatrix, § 36, 
n. 88 

Qualification, 

Absolute interest in personalty, § 835 
Rule in Shelley’s case, technical words, § 879, 
p. 307 

Term, issue, per capita distribution, § 711, p. 
89, n. 25 

Qualified estates, power of appointment, § 1068, p. 
721 

Qualified fee. Determinable fee, generally, ante 
Qualified gift, presumptions, § 633, p. 898 
Qualified objectant to probate, surviving spouse, § 323, 
p. 154 

Qualified power, fee simple absolute, § 817 
Qualifying circumstances, class gift, § 693, p. 27 


Qualifying expressions, construction of wills, § 600, 
p. 797, n. 73 

Quality of estates, rule in Shelley’s case, § 870 
Quantity, 

Estates, rule in Shelley’s case, § 870 
Intention of testator, § 872 
General legacy, § 1125, p. 882 
Remainders, preceding estate, § 910 
Undue influence, § 224, p. 1073 
Quantum, per stirpes distribution, § 707, p. 78, n. 26 
Quantum meruit, contracts for disposition of prop¬ 
erty, 

Actions, § 123, p. 887 

Issues, proof and variance, § 125, p. 893 
Quantum of mental capacity, § 15, p. 691 
Quasi in rem proceedings, probate, § 308, p. 108 
Quasi remainders, § 914 
Questions, 

Determinations, probate proceedings, § 317, pp. 

135-141 

Jurisdiction, 

Construe will dependent on, § 1078, pp. 748- 
754 

Probate and contest of will, raising on mo¬ 
tion to dismiss, § 429, p. 362 
Nuncupative wills, execution, § 214 
Questions of law and fact, §§ 455-467, pp. 410-460 
Acceptance of devise or legacy, § 1148, p. 941 
Actions by, against or between devisees and leg¬ 
atees, § 1123, p. 873 
Actions to construe wills, § 1092 
Adjudication of incompetency as effect on ca¬ 
pacity, § 462, p. 431 
Advancements, § 1190 

Age of testator as affecting capacity, § 462, p. 427 
Alterations, § 459 
Animus testandi, § 457 
Appeals, § 531, pp. 586-595 

Scope of review, § 556, pp. 627, 629 
Trial de novo, § 532 

Submission of issues, § 536 
Assignment of errors, § 527, p. 570 
Attestation, § 458, p. 417 

Authenticity of signature by another for testa¬ 
tor, § 458, p. 417 

Capacity of testator, § 462, pp. 421-434 
Character of disposition as affecting capacity, 
§ 462, p. 432 

Character of instrument, § 457 
Character of testamentary disposition, undue 
influence, § 463, p. 446 
Charitable gift, 

Excessive amount, § 110, p. 853 
Waiver of statute restricting power, § 109, 
p. 841, n. 50 

Competency of witnesses, § 458, p. 417 
Condition of testator, § 463, p. 446 
Conditions primarily physical as affecting ca¬ 
pacity, § 462, p. 428 

Confidential or fiduciary relationship, § 463, p. 
444 

Construction of wills, § 632 
Contest, 

Probate of will, § 422 

Probated will, equitable conversion, § 328, 
p. 174, n. 37 

Contracts for disposition of property, 

Actions for goods or services, § 123, p. 890 
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Questions of law and fact—Continued 

Contracts for disposition of property—Continued 
Loss of rights by waiver, estoppel or aban¬ 
donment, § 121 
Rescission, § 117, p. 877 
Demurrer to evidence, § 465 
Diseases affecting capacity, § 462, p. 428 
Dual capacity of surrogate, § 317, p. 140 
Duress, § 463, pp. 434-449 

Eccentric action as affecting capacity, § 462, p. 

431 

Election of rights, § 1284 

Fraud inducing waiver, § 1254, p. 40, n. S2 
Proceedings to set aside, § 1255 
Evidence of fraud considered on issue of undue 
influence, § 463, p. 438 
Execution of will, § 458, pp. 414-417 
Capacity of testator, § 3S2, n. 56 
Family relations, effect on capacity, § 462, p. 433 
Foreign languages, true translation, § 464 
Forgery, contest of will, § 430, p. 363, n. 82 
Fraud, § 463, pp. 434-449 
General dominance over testator, § 463, p. 445 
Grounds for appeal, presentation or reservation, 

§ 518, p. 542 

Harmless error, § 542, p. 605 
Holographic wills, § 461 

Imminence of death as affecting capacity, § 462, 
p. 429 

Infirmity of testator affecting capacity, § 462, 
p. 427 

Intervention, direction of verdict, § 467, p. 455 
Legacies, enforcement of charge, § 1308, p. 211 
Lost or destroyed wills, establishment, § 460 
Motive, § 464 

Notice of appeal, § 524, p. 564 
Nuncupative wills, § 461 

Opinion evidence, capacity of testator, § 462, 
p. 433 

Opportunity to influence, § 463, p. 443 
Opposition to probate, § 322, p. 147 
Powers, validity and sufficiency of execution, 

§ 1070, p. 732 

Practical construction by interested persons, 

§ 627, p. 888, n. 35 

Renunciation of rights, § 1151, p. 950 
Residuary legatee, verbal assignment, § 1119, 
p. 856, n. 57 

Restraint of freedom as effect on capacity, § 462, 
p. 431 

Revival of revoked will, § 459, p. 420 
Revocation, § 459 
Scintilla rule, § 455, p. 413 
Scope of review, § 530, p. 582 
Senile dementia, § 462, p. 427 
Signature of testator, § 458, p. 416 
Special findings, contest of will, § 430, p. 364 
Subscription of witnesses, § 458, p. 417 
Suicide of testator as affecting capacity, § 462, 
p. 431 

Support and maintenance, amount necessary, 

§ 1067, p. 711, n. 56 

Termination of trust, disposition of property, 

§ 1051, p. 680 

Testamentary form or character of instrument, 

§ 457 
Time, 

Knowledge of facts by caveator, $ 431, p. 367 
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Questions of law and fact—Continued 
Time—Continued 

Mental infirmity, § 462, p. 430 
Trial de novo, submission of issues, § 536 
Trust for support and maintenance, amount nec¬ 
essary, § 1037, p. 645 

Trustee’s action, reasonableness, § 1037, p. 642, 
n. 63 

Undue influence, § 463, pp. 434-^449 
Presumptions, § 239, p. 1103 
Use of intoxicants or drugs as affecting capacity, 
§ 462, p. 434 

Venue on petition for probate, § 355 
Waiver, performance of condition, § 1001 
Quieting title, 

Actions by, against or between devisees and leg¬ 
atees, parties, § 1123, p. 871 
Actions to construe wills, jurisdiction, § 1075 
Collateral proceedings, § 578, p. 691 
Contracts for disposition of property, remedies 
of promisee, § 122 

Quitclaim deeds, powers, manner of exercise, § 1070, 
p. 730, n. 87 

Racial prejudice, argument of counsel, § 453 
Radio, camp buildings and furnishings, § 7S9, p. 207, 
n. 58 

Railroad bonds, § 781 

Rambling talk, mental capacity, evidence, § 72 
Range of vision, subscription by witnesses in pres¬ 
ence of testator, § 189, p. 1024 
Ratable contributions, election of rights, effect on 
beneficiaries, § 1290, p. 157 
Rate of exchange, foreign money, § 779, p. 189 
Rate of interest, interest on legacies, § 1361 
Ratification, 

Contracts for disposition of property, § 118 
Family settlements, infants, § 1112, p. 848 
Forced heirs, § 98, p. 812 
Settlement of will contest, § 325, p. 161 
Will, subsequent ratification, § 234 
Rational acts, mental capacity, § 15, p. 696 
Rational construction, § 59S 
Rational periods, mental capacity, § 36, n. 88 
Ravages of age, mental capacity, § 27, p. 723 
Reacquisition, real property, revival of devise, § 300 
Reacquisition of property disposed of, revocation, 
§ 294, p. 81 
Reading of will, § 178 

Nuncupative wills, Louisiana, § 218 
Reaffirmance, codicil of will, § 275, p. 52 
Real estate agents, questions of law and fact, § 463, 
p. 443 

Real party in interest, contract for disposition of prop¬ 
erty, actions for damages, § 125, p. 892 
Reason for action, assigning, § 132 
Reason for creation, spendthrift trusts, § 1007, p. 521 
Reasonable disposition, construction of wills, § 618 
Reasonable doubt, contracts for disposition of prop¬ 
erty, terms or character, § 113(2) 

Reasons for making gift, 

Conditions, § 994, p. 484 

Mental capacity, admissibility of evidence, § 44 
Reattestation, revival and republication, mutilated 
will, § 299, n. 90 
Rebuttal, 

Capacity of testator, order of proof, § 451, p. 405 
Documentary evidence, admission, § 451, p. 404 
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Rebuttal—Continued 

Genuineness of signatures, additional proof, § 451, 
p. 405 

Reopening of case for purpose of, § 451, p. 404 
Undue influence, order of proof, § 451, p. 405 
Receipts, 

Ademption of legacies, evidence, § 1178, p. 1014 
Construction of wills, parol evidence, § 636, p. 917, 
n. 68 

Election of rights, admissibility of evidence, 
§ 1283, p. 119 
Receivers, 

Appeals, effect of transfer of cause, § 553 
Contest of wills, probated wills, appointment, 
§ 328, p. 175 

Legacies, enforcement of charge, § 1308, p. 212 
Receptacles, property described by location, § 789 
Reciprocal relinquishment of intestate rights, § 294, 
p. 82, n. 27 
Reciprocal wills, 

Admissibility of evidence, § 1367, p. 316 
Construction of separate instruments, wills and 
codicil, § 625, p. 882, n. 78 
Defined, § 1364, p. 288 
Enforcement, § 1367, p. 310 
Fee simple absolute, § 824, n. 55 
Other instruments distinguished, § 140 
Partial intestacy, § 1225, p. 1069, n. 36 
Power to make, § 1365 
Property passing, § 1368 
Revocation, § 1366, pp. 294^299 
Validity, § 1365 
Vesting of title, § 1364, p. 291 
Weight and sufficiency of evidence, § 1367, p. 316 
Recitals, 

Attestation clause, § 196 

Deeds, other instruments distinguished, § 137, 
p. 917 
Effect, § 806 

Erroneous in fact, implied devise or bequest, § 595 
Nuncupative wills, Louisiana, § 218 
Recommend, trusts, precatory words, § 1011, p. 540 
Reconstitution, trust corpus, § 1029, p. 577 
Record on appeal, § 528, pp. 573-578; § 555 
Trial de novo, evidence, § 534 
Recording, 

Assignments or other transfers of interests, 
§ 1121, p. 864 
Election of rights, 

Effect of revocation, § 1254, p. 41 
Instrument, § 1270, pp. 100-102 
Records, § 585 

Adverse party, preliminary examination, § 444, 
p. 392 

Preliminary examination of witnesses, § 443, p. 
390 

Preparation of will, production for hearing or 
trial, § 448 
Recoupment, 

Community property, right against separate 
estate, § 754, n. 10 

Trust corpus invasion, surplus of income, § 1035, 
p. 636 

Unproductive trust property, salvage operations, 
§ 1030(5), p. 610, n. 27 

Recreation, trust, support and maintenance, § 1034, 
p. 627 


Red brick cottage, operative words, § 761, p. 168, n. 47 
Redelivery, custody for safekeeping, equitable juris¬ 
diction, § 305, p. 103, n. 11 
Redemption from mortgage, § 1123, p. 868 
Redemption right, disposition, § 80 
Reduction to writing, nuncupative wills, § 217 
Reductions, 

Action by forced heir, § 98, p. 811, n. 84 
Amount of gift, § 813, p. 244, n. 29 
Re-establishment of lost will, jurisdiction, § 354, 
p. 206, n. 64 
Re-execution, 

Codicil regarded as, § 303, p. 101 
Holographic wills, § 299, p. 89 
Interlineations, § 384, p. 277 
Mutilated will, revival and republication, § 299, 
p. 90 

Revival and republication, § 298 
Adeemed provision, § 1180 
Prior will, § 301, p. 94 
Will revoked by operation of law, § 300 
Revoked will, § 299, p. 90 
References to other writings, § 271 

Deed, description of property, § 763 
Reformation of will, § 334 

Construction of will, § 586, p. 713 
Misdescription of property, § 750 
Practical construction by interested persons, 
§ 627, p. 889, n. 45 
Refrigerators, operative words, § 778 

Trust expenditures, allocation, § 1030(4), p. 598, 
n. 29 

Refunding bond, termination of trust, § 1047, p. 670 
Refusal, precedent estate, intestacy, § 1227, p. 1087 
Refusal of probate, 

Construction and operation, § 582, pp. 702-707 
Decree, § 497 
Register of wills, 

Decree admitting will to probate, validity, § 493, 
p. 496 

Delayed or belated appeals from, § 521, p. 553 
Subscribing witnesses, competency, § 185, p. 1006 
Rehearings, 

Actions to construe wills, § 1094, p. 788 
Motion to frame jury issues, § 431, p. 367 
Orders, decisions reviewable, § 516, p. 532 
Stay of proceedings, § 526 
Reimbursements, § 1030(1), p. 581, n. 84 

Support and maintenance legacies, § 1136, p. 918 
Trust capital and income, § 1030(1), p. 582 
Reinstatement of appeals, § 529, p. 582 
Reinvestments, 

Implied trusts, directions to executor, § 1018 
Life estates, power of disposition, § 897, p. 343 
Powers, § 1067, p. 707 
Trusts, certainty, § 1012, p. 546 
Rejected will, action to establish, § 326 
Rejection, 

Conditions, § 997 

Construction of wills, false, superfluous or re¬ 
pugnant words, § 610 

Rejection of will, admission to probate, attorney’s fees, 
liability of estate, § 567, p. 660 
Related instruments, class gift, § 693, p. 33 
Relation back, 

Ancillary probate to testator’s death, § 574, p. 672 
Power of appointment, § 1070, p. 734, n. 33 
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Relation back—Continued 

Renunciation of rights to testator’s death, § 1151, 
p. 952 

Trusts, time of creation, § 1023, p. 564 
Relationship, 

Contestants to testator, special interrogatory to 
jury, § 430, p. 364, n. 90 
Parties, class gift, § 693, p. 22 
Testator and beneficiary, preliminary examination 
of adverse party, § 444, p. 392, n. 22 
Relative ages, testator and beneficiaries, gift over 
on death without issue, § 724, p. 112 
Relative clarity of will and codicil, revocation, § 275, 
p. 53 

Relative positions, trusts, precatory expressions, 
§ 1011, p. 539 

Relative terms, home, § 761, p. 170, n. 80 
Relatives, 

See, also, 

Descendants* ante 
Heirs, ante 
Next of kin, ante 

Abatement of legacies, preference, § 1164, p. 969 
Allowance to meet expenses, § 567, p. 662 
Beneficiaries, designation, § 670 
Blood relatives, generally, ante 
Brothers and sisters, generally, ante 
Capacity of testator to remember, § 462, p. 423 
Charitable gift, protection, § 109, p. 841 
Collateral relatives, generally, ante 
Conduct of testator toward, mental capacity, § 53 
Evidence, § 72 
Cousins, generally, ante 

Different persons, per capita distribution, § 714 
Equal degrees, per capita or per stirpes distribu¬ 
tion, § 712 

Lapse of legacies or devises, statutory provisions, 
§ 1219, p. 1064 

Lineal descendants, generally, ante 
Power of appointment, § 1068, p. 718, n, 32 
Subscribing witnesses, competency, § 185, p. 1000 
Survivorship, restrictions as to amount of chari¬ 
table gift, § 110, p. 845 
Total exclusion, § 15, p. 695 

Uncomplimentary opinions, insane delusions, § 18, 
p. 712, n. 85 

Unequal degrees, per stirpes or per capita distri¬ 
bution, § 712 

Release, 

Ademption of legacies, evidence, § 1178, p. 1014 
Advancements, debts, § 1186 

Advancements or obligation by will, § 1184 
Assets, trust corpus, vesting postponed, § 965, n. 1 
Attempted restraints, fee simple absolute, § 813, 
p. 243, n. 27 

Charitable gift, right to question, § 110, p. 852 
— Claims, contracts for disposition of property, mer¬ 
ger, § 117, p. 879 

Contest of will, agreements affecting right, § 325, 
p. 159 

Contracts for disposition of property, personal 
representatives of decedent, § 121 
Debts, § 792 

Devise, § 1143 

Election of rights, burden of proof, § 1283, p. 118 
Estoppel to oppose probate, § 323, p. 157 
Execution as forfeiture of rights, § 1152 


Release—Continued 

Interest of subscribing witnesses, § 185, p. 999 
Legacy charged on land, § 1307, p. 205 
Opposition to probate, agreements affecting right, 
§ 325, p. 159 

Partial intestacy, § 1225, p. 1072 
Surviving spouse, 

Election of rights, § 1266, pp. 78-85; § 1267 
p. 91. 

Opposition to probate, § 323, p. 154 
Trust rights, § 1047, p. 673 

Religion of beneficiary, conditions, $ 984; § 1003, p. 
506 

Religious adviser, 

Capacity to take, § 101 
Undue influence, 

Presumptions, § 239, p. 1093 
Weight and sufficiency of evidence, § 253 
Religious belief, 

Insane delusions, § 18, p. 712 
Mental capacity, evidence, §§ 46, 66 
Subscribing witnesses, competency, § 185 
Religious books, purchase and distribution, § 787, p. 
204 

Religious ceremonies, observance, abatement of lega¬ 
cies, § 1164, p. 968 

Religious fanatic, mental capacity, § 23 

Religious manuscript, implied trust, publication, 

§ 1018, n. 30 

Religious organizations, 

Beneficiaries, designation, § 689 
Capacity to take, § 107 

Opposition to probate of later will, § 323, p. 153, 
n. 47 

Parol evidence, identification, § 639, p. 932 
Power of appointment, § 1068, p. 718, n. 32 
Questions of law and fact, § 463, p. 443 
Subscribing witnesses, competency, § 185, p. 1004 
Trusts, corporate purposes, § 1010, p. 531 
Religious prejudice, argument of counsel, § 453 
Religious purposes, 

Determinable fees, § 858, n. 53 

Fee simple absolute, use of property, § 830, n. 99 

Implied trusts, § 1017, n. 8 

Life estates, power of disposition, § 897, p. 342 

Premature objections in probate proceedings, 

§ 317, p. 140, n. 65 
Restrictions on disposition, § 108 

Execution of instrument within specified time 
prior to death, § 109, p. 832 

Religious teachings and doctrines, undue influence, 
§229 

Religious views, construction of will, § 586, p. 717, 
n. 15 

Religious zeal, mental capacity, § 23 
Remaindermen, 

Actions to construe wills, § 1095, p. 791, n. 97 
Appeals, parties entitled to notice, § 524, p. 562 
Class gift, inclusion of life tenant, § 695(6), p. 56 
Different bequests in same instrument, § 795 
Implied trusts, § 1017 
Life estates, necessity of name, § 893 
Limitation over on death without issue, § 943, p. 
411 

Slaying life tenant, § 104 

Survivorship between dependent on death of 
either, § 733, p. 130 
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Remainders, § 909 

Absolute interest in personalty, §§ 837, 914 
Repugnant trust provision, § 847 
Acceleration of remainder, generally, ante 
Ademption of legacies, § 1173 
Alternative remainders, generally, ante 
Annuities, payment, § 1305, p. 197 
Charitable gift, restrictions as to amount, § 110, 
pp, 848, 856 

Codicil, inconsistent disposition by, § 275, p. 56 
Collateral limitations, § 913 
Conditional fee simple, § 860 
Contingent remainders, generally, ante 
Cross remainders, § 911 

Divided on death of parents, per stirpes distribu¬ 
tion, § 714 

Election of rights, effect on, § 1291, pp. 160-164 
Executory devises distinguished, § 916 
Failure to dispose of, § 1229 

After termination of prior estate, § 131 
Interest on legacies after termination of life es¬ 
tate, § 1351 

Interest subject to debts, § 1333 
Interest that lapses, § 1214 
Interests in personalty analogous, § 914 
Life tenant, § 909 

Named beneficiaries, per stirpes distribution, § 709 
Preceding estate, § 910 
Quasi remainders, § 914 
Subject to another interest, § 815 
Vested remainders, generally, post 
Remand of cause, 

Actions to construe wills, § 1095, p. 794 
Additional proceedings in lower court, § 557, p. 643 
Appellate courts, jurisdiction and powers, § 354, 
p. 209 

Dismissal of appeal, § 529, p. 578 
Remarriage, 

After divorce, § 97, p. 805, n. 89 
Conditions, § 985, p. 476 

Enforcement of performance or forfeiture, 
§ 1002 

Contingencies, gift over, § 726 
Contingent interest, vesting, § 944 
Defeasible fee, impossibility of condition, § 856 
Defeasible interest in personalty, § 857 
Determinable fees, § 858, n. 63 
Election of rights by surviving spouse, § 1257, 
p. 46, n. 72 

Fee simple absolute, termination, § 815, n. 60 
Forfeiture provisions, § 1003, p. 513 
Occurrences terminating trust, § 1046 
Surviving spouse, election of rights, § 1267, p. 95 
Termination of trust, § 1043 
Remote consequences, construction of will, § 591, 
p. 764, n. 9 
Remote descendants, 

Children, designation, § 652, p. 953 
Grandchildren as including, § 663 
Remote interest or estate, 

Favor of vesting, § 392, p. 394 
Residuary clause, § 799, p. 224 
Remotest generation, death without issue, § 724, p. 109 
Removal of trustee, § 1049 

Remunerative donations, forced heirs, § 98, p. 812 
Rents and profits, 

Accounts owing, defined, § 784 


Rents and profits—Continued 
Apportionment, § 1108 
Charges, § 771 

Commencement of right, § 771 
Construction of wills, words and phrases, § 613, 

p. 820 

Contingent interest, § 941 
Death of testator, property liable, § 1318 
Defined, § 785 

Description of property, § 768 
Devise of interest in land, § 769 
Expenses, § 771 

Extent, use and enjoyment, § 771 
Failure of testamentary disposition, § 1225, p. 1074 
Fee simple absolute, § 820 

Implied trust, authority or directions to execu¬ 
tor or guardian, § 1018, n. 30 
Incident to gift, § 1101, pp. 824-829 
Income, legacies of income, § 1132 
Interest subject to debts, § 1333 
Investment, defined, § 781 

Knowledge of amount, presumptions, § 633, p. 901 
Leases, other instruments distinguished, § 139 
Legacies, § 1131 

Charge on property, § 1300 
Life estate, § 892, p. 327 
Nature, use and enjoyment, § 771 
Passing under particular expressions, § 770 
Per stirpes distribution, § 711, p. 88, n. 18 
Residuary clause, § 799, p. 227 
Shares, § 703 

Spendthrift trust, creation, § 1007, p. 519, n. 15 
Surviving spouse, election of rights, § 1288, p. 134 
Survivors, interests and rights, § 736 
Taxes, § 771 

Termination of right, § 771 
Trusts, 

Allocation of receipts, § 1030(3), p. 586 
Satisfying charges and encumbrances, § 1005 
Vested interest, § 941 
Widow’s share, § 702, n. 59 
Renunciation, 

Contingent interest, § 944 

Debts of beneficiaries, rights by beneficiary, 
§ 1332 

Family settlements, effect on rights under will, 
§ 1113 

Legacy, probate, effect on, § 312, p. 124, n. 71 
Powers, § 1071 
Trust rights, § 1047, p. 673 
Renunciation of rights, § 1151, pp. 948-954 
Renunciation of will, 

Conditional election, § 1244 
Contest of will, right to, § 325, p. 159 
Failure or refusal to probate, § 311, p. 113 
Lapse of legacies or devises, § 1213 
Opposition to probate, § 323, p. 153 
Preliminary examination of renouncer as wit¬ 
ness, § 443, p. 389, n. 98 

Prior estate, class gift, acceleration of class de¬ 
termination, § 695(7) 

Settlement agreements, operation and effect, 
§ 325, p. 168 
Reopening case, 

Actions to construe wills, § 1092 
Rebuttal evidence, § 451, p. 404 
Reorganized corporations, corporate stock, § 780 
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Repairs, 

Net income, determination, § 1131, n. 89 
Trust expenditures, allocation, § 1030(4), p. 597 
Repayment, advancements, § 1185 
Repeal of statute, charitable gift, execution of will 
within specified time prior to death, § 109, p. 837 
Repetition, 

Information, mental capacity, § 15, p. 700, n. 64 
Restriction of gift, g 717, p. 98, n. 9 
Repetitious bequests in different instruments, § 795 
Replacement of property, description of property, 
§ 756, p. 157, n. 61 

Replevin, unauthorized possession during lifetime of 
ward, § 306 
Replication, 

Petition to vacate probate, § 509 
Probate proceedings, § 373, p. 243 
Representation and prevention of lapse, §§ 1216-1222, 
pp. 1053-1067 

Representation doctrine, judgments and decrees, re¬ 
mote expectancies, § 5S1 
Representative capacity, married women, § 9 
Representatives, 

Absolute interest in personalty, words creating. 
§ 834 

Beneficiary, trusts, § 1014 
Per stirpes distribution, § 711, pp. 85-91 
Rule in Shelley’s case, § 879, p. 310 
Substitution, gifts over, § 740 
Survivorship, deceased beneficiaries, § 732 
Per stirpes distribution, § 713 
Trust beneficiaries, rights on termination of trust, 
§ 1054 

Reprobate of will, burden of proving testamentary 
capacity, § 31, p. 734, n. 22 

Republication. Revival and republication, generally, 
post 

Repudiation, 

Contracts for disposition of property, § 116 
Loss of rights, § 121 
Quantum meruit action, § 123, p. 888 
Right of action, § 125, p. S92 
Family settlements, § 1114 
Power of appointment, § 1148, p. 941 
Repudiation of will, settlement agreement, construc¬ 
tion and operation, § 325, p. 168 
Repugnancy, 

Assignments by legatee or devisee, § 1120, p. 860 
Construction of wills, primary or ordinary mean¬ 
ing of words, § 599, p. 795 
Defeasible fees, inconsistent limitation, § 855 
Fee simple absolute, § 813, p. 241 
Limitations or restrictions, § 824 
Trust limitation, § 827 
Powers, § 1063 

Repugnant limitations over, life estate, § 898 
Repugnant property description, § 749 
Repugnant provisions, 

Absolute interest in personalty, limitations or re¬ 
strictions, § 841 

Codicil operating as revocation, § 275, p. 52 
Conditions, § 978 
Construction, § 621, pp. 866-S73 
Implied revocation, g 274, p. 47 
Patent ambiguity, § 636, p. 921, n. 95 
Subsequent language, estates created, § 802 
Trust provisions, § 1016 


Repugnant provisions—Continued 
Words of survivorship, g 729 
Repugnant words, construction of wills. 

Correction or rejection, § 610 
Intestacy, rejection to prevent, § 615, p. 838 
Reputation, mental capacity, admissibility of evi¬ 
dence, § 43 

Request of donor, undue influence, § 225 
Request of testator, precatory words, § 602, p. 802; 
§ 1011, p. 540 

Request to witnesses, nuncupative wills, § 215 
Res gestae, declarations of testator before or after 
execution of will, § 473; § 637, p. 924 
Res judicata, 

Admission of will to probate, § 577, p. 680, n. 94 
Capacity of testator, § 317, p. 135, n. 10 
Foreign probate, § 580, p. 700 
Probate of will, § 308, p. 106, n. 39; § 311, p. 113 
Conclusiveness of proceedings, § 577, p. 675 
Judgments and decrees denying, § 582, p. 706 
Order denying, § 5S2, p. 704 
Validity of will or probate, § 581 
Rescission, 

Consent of wife to husband’s disposition, § 97, 
p. S07 

Contracts for disposition of property, § 116; 
§ 117, p. S76 

Remedy of heirs, § 122, n. 59 
Right of action, § 125, p. 892 
Family settlements, § 1112, p. S46; § 1114 
Joint and mutual wills, agreement to make, 
§ 1367, p. 305 

Settlement of will contests, § 325, p. 162 
Resentment, undue influence, creation, § 228 
Reservation, grounds of appeal in lower court, § 51S, 
pp. 540-543; § 551 

Reserved case, actions to construe wills, g 1095, 
pp. 789-798 

Reserves, support and maintenance, trusts, future 
emergencies, § 1037, p. 641 
Residence. Domicile, generally, ante 
Residuary beneficiaries, designation, § 648 
Residuary clause, § 796 

Ademption proceeds, § 799, p. 227 
After-acquired property, § 756, p. 155; g 799, 

p. 226 

Amount of residue, § 800 
Beneficiaries elsewhere mentioned, § SOI 
Certainty of amount, § 800 
Ohoses in action, § 799, p. 225 
Construction of wills, § 620, p. 861, n. 20 
In favor of heirs, § 616, p. 842, n. 38 
Presumption against intestacy, § 615, p. 832 
Validity of will, § 614, p. 824, n. 70 
Devolution of property where charitable gift in¬ 
valid, § 109, n. 842 

Effect on charge of legacy, §§ 188-191 
Failure to contain, § 131 
General legacies, § 1129, p. 903 
Income, § 799, p. 227 
Interests or estates, § 799, p. 224 
Manner of determination, § 800 
Money, § 799, p. 225 
Overlooked property, § 799, p. 223 
Partial intestacy, § 1226, pp. 1075-1085 
Position of clauses, § 155, n. 14 
Property passing, § 799, pp. 222-228 
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Residuary clause—Continued 

Rents and profits, § 799, p. 227 
Residue as general or particular, § 797 
Revoked or reduced bequests or devises, § 799, 

p. 228 

Species of property, § 799, p. 225 
Time of determination, § 800 
Two or more residuary clauses, § 798 
Unknown property, § 799, p. 223 
Residuary devisees or legatees, 

Defined, § 1097 

Trusts, limitation over, § 1057 
Residuary estate, 

Ademption of legacies, § 1173 
Contingent interest, § 936 
Debts of testator, liability, § 1320 
Definitions, § 705, p. 75 
Distinguished legacy, § 1125, p. 875 
Election of rights, effect on holders and heirs, 
§ 1292 

Interest subject to debts, § 1333 
Legacy charged, § 939, n. 50 
Money as including, § 779, p. 187 
Shares, § 705, pp. 52-76 
Trust property, § 1029, p. 575 
Tested interest, § 936 
Residuary fund income, legacies, § 1133 
Residuary legacies, 

Abatement of legacies, § 1163 
Defined, § 1125, p. 886 

Provision for as affecting annuity, § 1134, p. 912 
Residuary legatees, 

Contest of wills, § 367 

Prior will, allowance of costs, § 560, p. 651, 
n. 99 

Probated will, § 329, p. 177, n. 67 
Defined, § 1097 

Different bequests in same instrument, § 795 
Trial of objections, consolidation, § 425 
Residuary trust, 

Substitution, § 742, n. 68 
Termination, § 1045, p. 662, n. 40 
Resignation, trustees, § 1049 
Respective heirs, fee simple absolute, § 811, n. 56 
Restoration of benefits, contest of wills, probated 
wills, § 330, p. 185 
Restraints on alienation, 

Absolute interest in personalty, § 846 
Class of persons, § 9S0 
Conditional fee simple, § 860 
Conditions, 

Construction, § 994, p. 484; § 1003, p. 502 
Repugnancy, § 980 
Consent, designated person, § 980 
Creation, § 975 
Extent of restraint, § 980 
Pee simple absolute, § 829 
Precatory words, § 831 
Life estate, implied creation, § 891 
Lifetime, designated person, § 980 
Nature of restraint, § 980 
Perpetuities, generally, ante 
Rule in Shelley’s case, § 877 
Rule in Wild’s case, § 881, n. 52 
Termination of trust, § 1040, p. 657 
Restricted entailment, § 869 
Restricted fund, residuary clause, § 797 


Restriction of gift, §§ 717, 718, pp. 98-103 

Absolute interest in personalty, repugnancy, § 841 
Restrictions, 

Pee simple absolute, ante 
Trust corpus or income use, § 1033 
Restrictive words, construction of will, § 601 
Resubmission, jury issues, § 439 
Result, undue influence, § 224, p. 1073 
Resulting trusts, 

Disposition of property, § 80, n. 56 
Enforcement against devisee, limitation of ac¬ 
tions, § 359, p. 215 
Honorary trusts, § 1005 
Parol evidence, rebutting, § 634, n. 96 
Retention of property in state, conditions, § 1003, 
p. 503 

Retirement payments, cash as including, § 779, p. 1S8 
Retirement system, money due under, § 779, p. 187, 
n. 19 

Retroactive operation, 

Probate, passage of title, § 574, p. 672, n. 90 
Time for probate, statutory provisions, § 358, n. 21 
Retrospective statutes, § 629, p. 894 
Estates tail, § 869 
Rule in Shelley’s case, § 871 

Surviving spouse, election of rights, § 1258, p. 52 
Return, 

Service of citation, § 369, p. 231 
Service of notice, § 370, p. 236 
Returnable fee, trust termination, nature of estate 
vesting after, § 1058 

Revenge, disposition of property, § 132 

Revenue stamps, § 180 

Reversions, 

Contingent remainders, operation of law, § 946, 
p. 420 

Disposition, § 85 

Personalty, money as including, § 779, p. 187 
Residuary clause, § 799, p. 224 
Trusts, failure, § 1060 
Revision, 

Decree to assess costs, § 559, n. 20 
Family settlement, laches, § 1123, p. 869 
Revival and republication, § 187, p. 1014; §§ 298-303, 

pp. 88-102 

Abolition of slavery affecting devise of slaves, 
§ 295 

Adeemed legacies or devises, effect, §§ 302, 1180 
After-acquired property, § 302 

After date of will and codicil, § 303, p. 102 
Codicils, ante 

Contest of wills, necessary parties defendant, 
§ 367 

Contingent will, effect, § 302 
Declarations of testator as evidence, § 403 
Definitions, § 298 

Destroyed will, evidence, § 299, p. 90 
Effect, § 302 

Effective date, § 303, p. 100 
Evidence, § 417, p. 342 

First will, burden of proof, § 384, p. 268, n. 7 
Formalities, § 299, p. 88; § 303, p. 96 
Holographic will, § 299, p. 89 

Revoked by subsequent will, § 301, p. 93 
Instructions to jury, §§ 470, 476 
Intention of testator, ante 
Intermediate wills and codicils, § 303, p. 100 
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Revival and repnblication—Continued 

Lapsed legacies or devises, effect, § 302 
Legacies, codicil date, effect, § 303, p. 102 
Mutilated will, § 299, p. 90 
Parol evidence, § 406 

Partial revocation as republication, § 299, p. 90 
Prior will, § 135 

Express or implied revocation in subsequent 
will, § 301, pp. 92, 93 
Reexecution of will by, § 303, p. 101 
Republish defined, § 301, p. 94, n. 90 
Revoked will, § 299, p. 90 

Barred from probate, § 301, p. 95 
Operation of law, § 300 
Questions of law and fact, § 459, p. 420 
Statutes, enactment between dates of will and 
codicil, § 303, p. 101 
Statutory formalities, § 301, p. 94 
Statutory provisions, § 303, p. 97 
Subsequent ratification, § 234 
Subsequent will, § 385, p. 281 
Validity of republishing instrument, § 303, p. 99 
Revocable character, § 127(2) 

Revocation, §§ 262-297, pp. 30-88 

Additional purchase of property, § 294, p. SI 
Additions, § 282 

Ademption of legacies distinguished, § 1172 
Alteration of estate, § 282; § 294, pp. S0-S5 
Annulment of marriage, § 295 
Answer to probate, § 373, p. 243 
Appeals, questions of fact, § 531, p. 593 
Appellate jurisdiction to determine and issue, 
§ 515, n. 60 

Application, dependent relative revocation doc¬ 
trine, § 267, p. 36 

Attestation by incompetent witness, § 274, p. 50 
Bar from probate, § 301, p. 95 
Basis, doctrine of dependent relative revocation, 
§ 267, p. 35 

Bill of particulars, § 373, p. 247 
Birth of children, § 292 

Implied revocation, § 290 
Burden of proof, § 385 

Lost will, § 384, p. 278, n. 30 
Cancellation, ante 
Capacity to revoke, § 264 
Cash legacies, § 295 
Change of feeling, § 295 

Charitable purposes, execution of will, statutory 
limitation, § 109, p. 835 
Codicils, ante 

Conclusiveness of presumption, changed condition, 
§287 

Conditional revocation, § 267, pp. 34-39 
Findings by court, § 484, n. 16 
Conflict of laws, §§ 268, 288 
Contest of will, 

Allegations, § 377, p. 259 
Costs, parties charged, § 560, p. 650 
Issues, proof and variance, § 382, n. 57 
Probated wills, acceptance of benefits, § 330, 
p. 185 

Right to trial by jury, § 431, p. 365 
Contracts for disposition of property, remedies of 
promisee, § 122 

Conveyance with reference to beneficiary, § 294, 

p. 81 


Revocation—Continued 

Curtesy statutes, § 291, p. 78 
Death of subjects of bounty, § 295 
Declarations of testator as evidence, § 403 
Decree, § 503 

Defendant relative to revocation, § 267, pp. 34-39 

Defined, § 262 

Delegation of power, § 265 

Depletion of estate, § 295 

Destruction, ante 

Devises, § 1106 

Direction of verdict, § 467, p. 459 
Direction to destroy not carried out, § 280, p. 62 
Disabilities of married women, removing, § 291, 
p. 78 

Disposition of property, § 294, pp. 80-85 
Divorce, § 293 
Duplicate wills, § 274, n. 46 
Effect of particular gift, § 1107 
Election of rights, § 1254, pp. 39-42 
Endorsement on will or codicil, § 273 
English statute of wills and statutes modeled 
after, § 291, p. 76 

Entire estate, later will affecting, § 274, p. 49 
Establishment, capacity of testator, § 434, p. 378, 
n. 21 

Executory contracts of sale, § 294, p. S3 
Express revocation by subsequent will, § 274, 
p. 46 

Failure of new instrument, reason for, § 267, p. 38 
Fraud, 

By whom act committed, § 27S, n. 26 
Effect, § 2S4 

Preventing revocation, § 286 
Subsequent will void, § 274, p. 50 
Gift with reference to beneficiary, § 294, p. 81 
Grounds of opposition to probate, § 322, p. 148 
Holographic wills, ante 
Implied revocation, generally, ante 
Inconsistent disposition of property, § 274, p. 47 
Increase in value of estate, § 294, p. 83 
Inoperative subsequent instrument, § 274, p. 50 
Insanity of testator, § 295 
Instructions to jury, §§ 470, 476 

Conformity to pleadings and evidence, § 469, 
n. 13 

Instruments designed solely for purpose, § 271 
Intention of testator, ante 
Involuntary conveyances, § 294, p. 81 
Joint bank account, admissibility of evidence, 
§ 579, p. 692 

Joint wills, § 1366, pp. 294-299 

By one of makers, § 1364, p. 285 
Judgment, § 503 
Jury question, § 432, p. 373 
Lack of cash in estate, § 295 
Later of two wills, § 267, p. 38 
Same property, § 274, p. 49 
Legacies, § 1106 
Loss of estate, § 295 

Loss of subsequent will as affecting, § 274, p. 51 
Manner, § 269 

Marriage, will previously executed, § 291, pp. 72- 
78 

Married women, capacity to revoke, § 264 
Matters operating as revocation, § 295 
Men, wills of, subsequent marriage, § 291, p. 76 
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Revocation—Continued 
Mistake, effect, § 284 

Preventing revocation, § 286 
Mutilation, ante 

Mutual wills, § 1366, pp. 294-299 
Necessity of probate, subsequent revoking will, 
§ 274, p, 51 

Nontestamentary writing, § 272 
Notice, ante 

Nuncupative wills, § 270 
Operation and effect, §§ 296, 297 
Operation of law, §§ 287-295, pp. 68-87 

Revival and republication, § 300; § 303, p. 97 
Other instruments distinguished, reservation of 
right, § 137, p. 917, n. 26 
Parol contract to bequeath all of property, § 295 
Parol declarations, § 270 
Parol evidence, § 406 
Partial revocation, generally, ante 
Particular changes in circumstances operating, 
§ 289 

Perfecting title to property, § 294, p. 81 
Preliminary examination of adverse party, § 444, 
p. 392 

Preliminary issues, determination, § 433, p. 375 
Presumptions, ante 
Prior will, § 135 

By subsequent will, § 301, p. 92 
Probate, ante 

Proceeds of property, substitution for property, 
§ 294, p. 81 

Questions of law and fact, § 459 
Reacquisition of property disposed of, § 294, p. 81 
Reciprocal wills, § 1366, pp. 294-299 
References to other writings, § 271 
Relative clarity of will and codicil, § 275, p. 53 
Republication after, effect, § 301, p. 93 
Revival of prior will, § 301 
Presumption, § 3S5, p. 281 
Several instruments as last will, § 274, n. 46 
Single woman by subsequent marriage, § 291, p. 72 
Subsequent marriage, § 291, p. 73 
Subsequent will, by, § 274, pp. 45-51 
Evidence, § 417, p. 341 

Revival and republication of prior will, § 301, 
pp. 91-94 

Subsequent writing, § 271 
Sufficiency, § 269 

Sufficiency as testamentary instrument, § 274, 
p. 49 

Sufficiency of evidence, § 417, p. 336 
Terms of contingent will, § 299, p. 90 
Undue influence, § 284 

Failure as evidence, § 261, p. 1143 
Inducing revocation, § 285 
Evidence, § 417, p. 337 
Preventing revocation, § 286 
Evidence, § 417, p. 337 
Subsequent will void, § 274, p. 50 
Unmarried status, § 291, p. 74 
Validity of instrument as to property, § 274, p. 50 
Wife heir of husband, § 291, p. 77 
Will executing power, § 283 
Women, wills of, § 291, p. 77 
Writing not testamentary, § 272 
Revoking judgment. Judgments and decrees, ante 
Revoking will, admission to probate, § 313, p. 127 


Rheumatism, capacity of testator, § 462, p. 429 
Ribbon copies, probate, § 313, p. 128 
Ridiculous disposition, presumption of insanity, § 35 
Right heirs, rule in Shelley’s case, remainder limited, 
§ 879, p. 307 
Right of entry, 

Breach of condition, disposition, § 85 
Disposition, § 84 

Right of representation, issue as including adopted 
children, § 666, p. 983, n. 54 
Right of selection, shares, § 704 
Right to elect, power distinguished, § 1062, p. 697 
Right to inherit, sufficiency of evidence, § 418 
Rights of way, operative words, § 761, p. 168 
Roll call principle, distribution, § 707, p. 77, n. 21 
Rome, § 2 

Roofing repairs, trust expenditures, allocation, 
§ 1030(4), p. 598, n. 24 

Rooms, subscription by witnesses in presence of tes¬ 
tator, § 189, p. 1023 

Royal proclamation for military services, disposition, 
§82 

Royalties, 

Devise of interest in land, § 769 

Patents, trust wasting assets, § 1030(6), n. 40 

Title, § 1101, n. 94 

Rugs, description of property, § 748, n. 48 
Rule against perpetuities. Perpetuities, generally, 
ante 

Rule in Shelley’s case, §§ 870-879, pp. 297-311 
Application to realty and personalty, § 875 
Character in which remaindermen take, § 879, 
p. 305 

Conditional fee simple, § 860 
Construction of terms, § 872 
Heir, § 671 

Contingent remainders, § 879, p. 305 
Current status, § 871 
Descend, effect of word, § 879, p. 308 
Equitable estates, § 870 
Estate in remainder, § 879, pp. 304-311 
Estate intervening between life estate and re¬ 
mainder, § 873 
Estate of ancestor, § 876 
Estates tail, applied to personalty, § 868 
Explanation, technical words, § 879, p. 307 
Failure of issue, limitation over, § 879, p. 309 
Fee tail created by application, § 863 
Inconsistent limitation over, § 874 
Instrument creating freehold and remainder, § 870 
Intention of testator, § 872 
Issue, § 879, p. 307 
Legal estates, § 870 
Life, remainder to heirs, § 870 
Life estates, effect of remainders, § 892, p. 328 
Manner of operation, § 870 
Necessity, remainder to heirs, § 879, p. 304 
Operation and effect, § 870 
Origin of rule, § 871 

Paramount and particular intention, § 872 
Power of appointment, § 878 
Property rule, § 872 

Qualification, technical words, § 879, p. 307 
Quality of estates, § 870 
Quantity of estates, § 870 

Remainder limited to children, etc., § 879, p. 310 
Remainder limited to heirs, etc., § 879, p. 306 
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Rule in Shelley’s case—Continued 
Restraints on alienation, § 877 
Status of rule, § 871 
Strict construction, § 870 
Superadded words of limitation, § 879, p. 308 
Rule in Wild’s case, §§ 880-884, pp. 311-314 
Absolute interest, § 883 
After-born children, § 881 

Construction, creation of life estate and remain¬ 
der, § 882 
Estate tail, § 881 

Pee simple or absolute interest, § 883 
Joint tenancy, § 881 

Life estate and remainder created, § 882 
Nature, remainder in children, § 882 
Nature of limitation over, estates tail created, § 
881 

Power of appointment, effect, § 884 
Rule of construction, § 881 
Tenancy in common, § 881 

Time, determining whether children in being, 
§ 881 

Rumors, mental capacity, admissibility of evidence, 
§ 40 

Sacred right, § 3 
Saddle horse, § 779, p. 189, n. 56 
Household goods, § 787, p. 201 
Safe, household goods or furniture, § 787, p. 202 
Safe deposit box, 

Cash in, § 779, p. 188 

Contents, specific legacy, § 1129, pp. 893, 900 
Money in bank, § 779, p. 190 
Rental, trust expenditures, allocation, § 1030(4), 
p. 593, n. 74 
Safekeeping, 

Deposit or filing after execution and before pro¬ 
bate, § 305 

Holographic wills, § 206 

Salary of clergymen, charitable gift, § 109, p. 839 
Sale of property, 

Actions to construe wills, other and further re¬ 
lief, § 1094, p. 785 

Ademption of legacies, § 1177, p. 995 
Attack as direct or collateral, § 583 
Charged with legacy, effect, § 1306 
Collateral proceedings, § 578, p. 691 
Contingent interest, disposition of proceeds, § 930 
Debts of testator, order of court to pay, § 1328, 
p. 252 

Defeasible interest in personalty, § 857, n. 43 
Implied trusts, directions to executor, § 1018 
Income and profits incident to gift, § 1101, p. 828 
Legacies, enforcement of charge, § 1308, p. 212 
Money as including proceeds, § 779, p. 186 
Option to take property or money, § 1103 
Power of sale, generally, ante 
Specified property, specific legacy, § 1129, p. 894 
Trusts, 

Nature and purpose, § 1005 
Termination, § 1040, p. 657 
Vested interest, distribution of proceeds, § 930 
Sale proceeds, 

Failure of gift, § 1231 

Trust unproductive property, apportionment, § 
1030(5), p. 607 

Salvage operations, unproductive trust property, al¬ 
location, § 1030(5), p. 606, n. 1; § 1030(5), p. 609 


Sanction as final disposition, § 129, p. 905, n. 14 
Satisfaction, 

Ademption of legacies, § 1178, pp. 1005-1015 
Contract for disposition of property by legacy, 
§ 123, p. SSS 

Legacies, revival of prior will by codicil, effect, 
§ 303, p. 102 
Satisfaction of debt, 

Devise, § 1142 

Legacy to creditor, § 1139, pp. 923-929 
Satisfied will or probate, mental capacity, burden of 
proof, § 31, p. 737 
Savings account, 

Description of property acquired by marriage, 
§ 753, n. 95 

Separate account, presumption to give, § 754, n. 3 
Savings and loan association funds, specific legacy, 

§ 1129, p. 893, n. 13 
Savings bank, 

Accounts, § 784 

Description of property, § 748, n. 47 
Deposits, 

Corporate stock, § 780 
Implied trusts, benefit of others, § 1019 
Property described by location, § 789, n. 60 
Time deposits, § 779, p. 189 
Scandalous language, expunged, § 493, p. 497 
Scandalous matter, partial or limited probate, § 312, 
p. 124; § 319 
Schedule, 

Incorporation by reference, § 163, p. 954 
Place of testator’s signature, § 177, p. 9S7 
Scheme of disposition, construction of wills, parol 
evidence, § 635, p. 912 

Schism, religious organizations, beneficiaries, § 689 
Scholarships, charitable gift, restrictions as to 
amount, § 110, p. 850 

Scientific associations, charitable gift, restrictions as 
to amount, § 110, p. 848 
Scintilla rule, 

Capacity of testator, evidence, § 462, p. 425 
Direction of verdict, § 467, p. 459 
Appeals, § 531, p. 593 
Questions of law and fact, § 455, p. 413 
Scope of inquiry, actions to construe wills, § 1092 
Scope of proceeding, ancillary probate, § 348 
Scottish Rite Masons, vested remainder, § 953, n. 78 
Scrip certificates, state bonds, § 781 
Scroll, sufficiency of seal, § 179 
Seal, 

Contract for disposition of property, § 113(1) 
Necessity, § 179 

Other instruments distinguished, § 136 
Signature of testator, § 175 
Sealing, appeals, exceptions, § 528, p. 578 
Search, lost wills, necessity before probate, § 335 
Second adoption, beneficiaries, designation, § 653, 
p. 957, n. 9 

Second cousins, beneficiaries, designation, § 659 
Second life estate, contingent remainders, § 947, p* 
425 

Second marriage, implied revocation by birth of 
issue, § 290 
Secondary evidence, 

Lost will, contents, § 335 
Reception of will in evidence, § 447 
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Secondary meaning, 

Heirs, § 673 
Issue, § 666, p. 980 

Secondary sense, class gift, construction of words, 
§ 695(5), p. 46 
Secondary trusts, 

Income payments, amount, § 1036, n. 33 
Partial invalidity of instrument, § 622 
Powers, creation to exercise, § 1070, p. 732, n. 5 
Termination on death of beneficiary, § 1045, p. 
663, n. 43 

Secrecy in execution, undue influence, evidence, § 259 
Secret intention, subscription by witnesses, § 191 
Secret order, ceremony of initiation, intent to execute 
will, § 129, p. 903, n. 98 
Secret trusts, 

Charitable and religious uses, § 109, p. 840 
Directions previously given, § 1013 
Effect of failure, § 1060 

Probate courts, jurisdiction to declare and en¬ 
force, § 1076, p. 746 
Secret wills, § 208 

Secretary of Interior, Indians, acknowledgment of 
will, § 181 

Section number, description of property, § 750, n. 65 
Secured creditors, debts of testator, § 1316, p. 220 
Securities, 

Bonds, generally, ante 
Cash as including, § 779, p. 188 
Character of legacy, § 1129, p. 895 
Construction of wills, words and phrases, § 613, 
p. 819 

Corporate stock, generally, ante 
Description of property, § 748, n. 35 
Income, § 785 
Intention of testator, § 781 
Investments, defined, § 781 
Life estates, § 894 
Money as including, § 779, p. 187 
Operative words, § 778 
Residuary clause, § 799, p. 226 
Selection by legatee, § 790, n. 87 
Trust property, valuation, § 1029, p. 578 
Vault, § 789 
Security, 

Actions to construe wills, judgment or decree re¬ 
quiring, § 1094, p. 784 
Appeal bonds, § 523, pp. 557-561 
Costs and expenses, contest of will, § 564, p. 654 
Legacies and devises, ante 
Security transfers, § 1120, p. 861 
Selection of property, §§ 766, 790 

Conditions precedent, § 995, p. 491 
Specific legacy, § 1129, p. 902 
Self-serving declarations, evidence in probate, § 404 
Self-serving evidence, advancements, § 1191, p. 1034, 
n. 76 

Senile dementia, 

Aged persons, § 27, p. 725 
Capacity of testator, § 462, pp. 427, 430 
Mental capacity, evidence, § 68 
Sentences, incomplete instruments, § 159 
Separable provisions, partial invalidity, § 151 
Separate and distinct proceeding, probate, § 308, p. 
109 


Separate clauses, 

Codevisees or colegatees, § 622 
Construction as whole, §§ 619, 620, pp. 850-866 
Partial invalidity, effect, § 622 
Reference to other parts, § 620, p. 864 
Separate estate, married women, § 10 

Absolute interest in personalty, § 838 
Separate instruments, § 161 
Construction, § 624 
Probate, § 313, pp. 125-131 
Same thing given, § 698 

Separate pages as single instrument, burden of proof, 
§ 384, p. 269, n. 7 

Separate property, election of rights, effect of elec¬ 
tion, § 1287, p. 129 
Separate sheets of paper, § 162 
Codicils, § 164 

Production at time of attestation, § 182 
Several signatures of testator, § 171 
Single instrument, evidence, § 410, p. 322 
Subscribing witnesses, place of signature, § 195 
Separate trusts, married women, § 1005 
Separate use. Married women, ante 
Separate wills, 

Foreign probate, § 580, p. 696 
Original probate of foreign will, § 350 
Separation agreement, 

Abatement of legacies, valuable consideration, 
legacy based on, § 1165, p. 973 
Ademption of legacies, satisfaction, § 1178, p. 
1007 

Affecting right to oppose probate or contest will, 
§ 325, p. 159 
Conditions, § 985, p. 476 

Compliance, § 1003, p. 511 
Disposition of property, § 87; § 315, n. 63 
Election of rights, § 1266, p. 83; § 1270, p. 103, 
n. 71 

Forfeiture, § 1267, p. 95 

Subsequent to execution as revocation, § 294, p. 
82 

Surviving spouse, waiver of election of rights, 
§ 1266, p. 83 

Sequence of deaths, several trust beneficiaries, termi¬ 
nation of trust, § 1045, p. 666 
Sequence of paragraphs, significance in construction, 
§ 620, p. 865, n. 67 

Sequence of time, holographic wills, § 205, p. 1042, 
n. 80 

Sequential end, place of testator’s signature, § 177, 
p. 982 
Servants, 

Beneficiaries, designation, § 661 
Family as including, § 662 
Service of process, 

Assignment of errors, § 527, p. 572 
Bill of exceptions, § 555 

Contest of will, time proceeding commenced, § 
359, p. 216 

Costs and expenses, contest of will, § 558 
Election of rights, § 1270, p. 101 
Executor in position of heir, contest of will, 
§ 429, p. 362, n. 66 

In aid or in lieu of publication, § 369, p. 231 
Motion to show cause to review judgment, § 524, 
p. 565 
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Service of process—Continued 

Notice of appeal, § 524, p. 566; § 552 

Commencement of limitation period, § 521, 
p. 554 

Dismissal for failure, § 529, p. 579 
Record on appeal, § 528, p. 574, n. 46 
Silence of record, collateral attack, § 583 
Waiver of objection by appearance, § 371 
Services rendered, 

Action on contract, admissibility of evidence, 
§ 579, p. 692 

Contracts for disposition of property, actions, 
§ 123, p. 887 

Detectives, cost of litigation, allowance, § 562 
Executor, subseribing.witness, gifts, § 102, p. 819 
Set-off and counterclaim, 

Actions by, against or between devisees and 
legatees, § 1123, p. 866, n. 88 
Actions to construe wills, § 1090, p. 775 
Contracts for disposition of property, remedies 
of promisee, § 122 

Debt against gift, § 1144, pp. 933-939 
Setting aside, 

Appellate courts, original jurisdiction, § 354, p. 
208 

Codicil admitted to probate, § 503 
Election of rights, guardian in fraud of incom¬ 
petent, § 1247, p. 29, n. 42 
Judgments and decrees, ante 
Jurisdiction of action, § 354, p. 207 
Mental capacity, prima facie case, § 31, p. 739 
Probated will, § 327 
Revocation, § 262 
Unprobated will, § 333 
Setting aside verdict, § 483 
Appeals, 

Discretion of lower court, § 543 
Trial de novo, § 539 

Burden of proof, propriety, § 492, n. 29 
Grounds of appeal, failure of appellant to move, 
§ 518, p. 543 
New trial, § 490 

Setting case for hearing, probate of will, discretion 
of court, § 426 

Settled order, examination of adverse parties, time 
and place, § 444, p. 391 

Settlement of estate, interest on legacies, § 1358 
Settlements, 

Claims, contracts for disposition of property, 
merger, § 117, p. 879 

Contract for disposition of property, quantum 
meruit, § 123, p. 888 

Dismissal of appeal for delay in transmitting 
transcript of records, § 529, p. 5S0 
Family settlements, generally, ante 
Several contestants, contest of win, probated will, 
estoppel of one, § 330, p. 188 
Several contingencies, contingent remainders, vest¬ 
ing dependent, § 950 

Several rights, interested persons to have will pro¬ 
bated, § 315 

Several trusts in one fund, § 1008, p. 525 
Severance of interest, § 935 
Class gift, § 693, p. 29 
Severance of parties, appeals, § 519, p. 547 
Sewing table, description of property, § 748, n. 38 


Sex perversion, capacity of testator, § 462, p. 432, 
n. 82 

Sham provisions, construction of wills, intention of 
testator, § 617, p. 848, n. 3 
Share and share alike. 

Determinable fees, § 858, n. 63 
Estate by entirety, § 908 
Tenancies in common, § 906, p. 359 
Shares, 

Class gift, specification, § 693, p. 30 
Description of property, § 759, p. 167 
To be appointed, § 1068, p. 720 
Sheets of will, subscribing witnesses, signing each, 
§ 195 

Shelley’s case. Rule in Shelley’s case, generally, ante 
Sheriff, service of citation, § 369, p. 229 
Shifting use, 

Defeasible fees, § 850 
Executory devises, § 919 
Sickness, § 29, p. 727 

Capacity of testator, § 462, p. 428 
Capacity to revoke, § 264 

Corporation for mutual assistance to members, 
§ 109, p. 837 

Counsel, appeals, laches, § 521, p. 551 
Disease, generally, ante 

Execution of will prevented by act of God, § 167, 
p. 969 

Life tenant, power of disposition, § S97, p. 341 
Mental capacity, § 29, pp. 727, 728 
Nuncupative wills, circumstances and occasion of 
making, § 212 

Soldiers’ or mariners’ wills, § 219 
Trust principal, invasion, § 1033, n. 34 
Sidewalk repairs, trust expenditures, allocation, 
§ 1030(4), p. 598, n. 25 

Sight defects, subscribing witnesses, competency, 
§ 185, p. 997 

Sign-manual, adoption as own signature, § 171 
Sign of revocation, § 262 
Signatures, § 169 

Administration clauses, preceding, § 177, p. 984 
Admissions as to genuineness, evidence, § 409, p. 
316, n. 41 

Agent signing own name, § 173 
Alterations, § 170 
Appeal bonds, § 523, p. 558 
Appeals, questions of fact, § 556, p. 632 
Assistance of another, § 174 
Attestation clause, following or in, § 177, p. 986 
Attesting witness, denial, effect on probate, § 411, 
p. 329, n. 99 

Beneficiary under will, § 173 
Blank spaces in body or at end of will, § 177, p. 
985 

Carbon copy, § 171 

Certificate to transcript of proceedings, § 528, p. 
577 

Codicils, §177, p.987; §198 

Conclusiveness of probate proceedings, § 577, p. 
681, n. 9 

Cutting off as revocation, § 280, p. 63 

End of will, § 177, p. 980 

Erasures, § 170 

Evidence, § 395; § 451, p. 401 

Family settlements, § 1112, pp. 843, 84T 


1003 



WILLS 


Signatures—Continued 

Fingerprints, § 172, n. 46 

In lieu of, testimony of witnesses, § 413, p. 
334 

Forgery, 

Evidence, § 413, p. 234, n. 61 
Order of proof, § 451, p. 405 
Form, § 171 
Genuineness, 

Appeals, questions of fact, § 531, p. 593 
Contest of will, order of proof, § 451, p. 405 
Credible evidence, § 413 
Questions of law and fact, § 458, p. 416 
Holographic wills, ante 
Inability to write or sign name, § 172 
Interlineations, § 170 
Judgment, § 493, p. 497 
Jury question, § 432, p. 374 
Lithographs, § 171 
Marginal clauses, § 177, p. 986 
Mark, ante 

Matter not of dispositive or material character, 
preceding, § 177, p. 984 
Mental capacity, evidence, § 69 
Minutes of court, decree, § 498 
Mutilated will, revival and republication, § 299, 
p. 90 

Necessity, § 170, p. 970 

Nontestamentary clauses intervening, § 177, p. 987 
Notice of appeal, § 524, p. 564 
Nuncupative wills, Louisiana, § 218 
Omitted subscription, § 170 
Place of signature, § 177, p. 979 
Preceding provisions of testamentary character, 
§ 177, p. 9S3 

Presence of witnesses, § 188, p. 1015 
Printed signature, § 171 
Purpose, § 170, p. 970 
Questions of law and fact, § 458, p. 416 
Record of judgment, § 498 
Revocation by obliterating, § 279 
Revocation inserted above, § 273, n. 67 
Schedule attached to will, § 177, p. 987 
Seal, § 175 

Several signatures, § 171 
Signing by another, § 173 
Stamp, § 175 

Statutory provisions, § 177, p. 981 
Subscribing witness, § 173 
Proof, § 413 

Subsequent writing, revocation by, § 271 
Substitutions, § 170 
Sufficiency, § 171 
Time of signing, § 176 
Typewritten signature, § 171 
Verdict and findings, § 480, n. 47 
Signs, communication to witnesses of understanding 
of character and nature of instrument, § 187, p. 
1012 

Silence, implied devise or bequest, § 595 
Silver, § 787, p. 205, n. 45 
Silver tea set, jewelry, § 787, p. 205 
Silverware, 

Description of property, § 748, n. 3S 
Operative words, § 778 
Simple contracts, judgments, § 781 


Simultaneous death, § 721 
Substitution, § 742, n. 68 

Sindico, subscribing witnesses, competency, § i85, 

p. 1006 

Single will, mutual wills containing no provision for 
third persons, § 1364, p. 288 

Single woman, revocation by subsequent marriage, 
§ 291, p. 72 

Sisters. Brothers and sisters, generally, ante 
Situation of parties, contracts for disposition of prop¬ 
erty, damages, § 123, p. 891 
Situation of property, 

Charitable gifts, determination of excess amount, 
§ 110, p. 855 

Mental capacity, § 15, p. 698 
Situs of property, 

Construction of wills, § 587, p. 721 
Jurisdiction of probate proceedings, § 352, p. 201 
Size of estate, mental capacity, § 15, p. 703 
Skill, 

Class gift, drafting will, § 693, p. 34 
Use of terms, construction of wills, § 600, p. 797 
Slaves, movable effects, § 787, p. 205 
Sleep, subscription by witnesses in presence of testa¬ 
tor, conscious presence, § 189, p. 1023 
Slovenliness, 

Aged persons, § 27, p. 724 

Housekeeping, capacity of testator, § 462, p. 431, 
n. 70 

Mental capacity, § 22 
Evidence, § 72 

Small estate, disinheritance of children, § 98, p. SOS 
Social obligation, contracts for disposition of prop¬ 
erty, consideration, § 113(1) 

Social relations, 

Change as implied revocation, § 294, p. 84 
Family members, conditions, § 985, p. 473 
Societies, 

Charitable gift, restrictions as to amount, § 110, 
p. 846 

Designation as beneficiaries, § 107 
Society for prevention of cruelty to animals, chari¬ 
table gift, restrictions as to amount, § 110, p. 848 
Soldiers and sailors. Armed forces, generally, ante 
Sole contingency, gift over on death, § 720 
Sole heir, life estates, absence of remainder, § 893, 
n. 21 

Sole heir presumptive, inclusion in class of remainder¬ 
men, § 695(6), p. 57 
Sole legatee, defined, § 1097 

Sole motive, performance of conditions, § 1003, p. 506 
Sole purpose of action, construction of will, jurisdic¬ 
tion, § 1075 

Sole trustee, effect of settlor naming self, § 143 
Solemn form probate, § 318 
Action to require, 

Attorney’s fees, § 567, p. 662 
Costs, § 560, p. 651 
Ancillary probate, opposition, § 349 
Appeals, 

Remand with instructions, § 557, p. 644 
Scope of review, § 556, p. 630 
Appearance by counsel in common form probate 
proceedings as waiver of notice required, 
§ 371 

Conclusiveness of proceedings, § 577, p. 677 
Costs, personal liability of executor, § 560, p. 649 
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Solemn form probate—Continued 

Decisions reviewable, § 516, p. 531; § 548 
Parties, § 362 

Parties concluded, § 577, p. 686 
Petition, contents, § 373, p. 240 
Proof of will, costs, § 560, p. 651 
Refusal to probate, effect, § 582, p. 704 
Without common form, attorney’s fees, § 567, p. 
660 

Solemnity, revocation of will, § 271, n. 40 
Solicitation, undue influence, § 226 

Opportunity or disposition to exercise, § 256 
Solvency of beneficiary, occurrences terminating trust, 
§ 1046 
Son-in-law, 

Children as including, § 658 
Family as including, § 662 
Sons, rule in Shelley’s case, § 879, p. 310 
Sons and daughters, beneficiaries, designation, § 691 
Sound mind and memory, § 5 

Condition precedent, § 15, p. 691 
Instructions to jury, § 471, n. 38 
Source of payment, demonstrative legacy, § 1129, 
p. 891 

Source of property, 

Materiality, § 76 
Mental capacity, evidence, § 49 
Specific legacy, § 1129, p. 900 
Title of estate, evidence, § 408 
Sovereign, capacity to make, § 12 
Speaking demurrers, contest of will, § 379, p. 261 
Special administrators. Executors and administra¬ 
tors, ante 

Special bequest, position of clauses, § 155, n. 14 
Special consideration, class gift, § 693, p. 29 
Special demurrers, 

Contract for disposition of property, § 125, p. 893 
Lost or destroyed will, petition to establish, 
§ 375, n. 25 

Special estates tail, § 861 
Special guardians, 

Appearance of interested parties, § 371 
Bill of particulars, § 373, p. 247, n. 35 
Necessary parties to probate proceedings, § 362 
Opposition to probate, § 323, p. 150, n. 11 
Unknown distributees, opposition to probate, 
§ 323, p. 152 

Special interrogatories, hearing or trial, § 430, p. 363 
Special jury panel, retrial, execution of will, § 439 
Special legacy, defined, § 1125, p. 884 
Special limitation, 

Automatic expiration of estate, § 858 
Creation of estate, § 850, n. 40 
Life estates, § 895 

Special Inaster, actions to construe wills, reference, 
§1092 

Special partnership interest, accruing profit, § 785 
Special pleas, contracts for disposition of property, 
actions for goods or services, § 123, p. 8S9 
Special power of appointment, § 1068, p. 716 
Special proceedings, 

Contest of will, probated will, § 328, p. 172 
Discovery and production of will, § 311, p. 114 
Settlement agreements, approval by court, § 325, 
p. 165 

Solemn form probate, § 318 

Submitted to jury, appeals, § 531, p. 594 


Special taxes and assessments, trust expenditures, 
allocation, § 1030(4), p. 600 
Special verdicts, § 481 

Actions to construe -wills, § 1092 
Appeals, trial de novo, § 538 
Decisions reviewable, § 516, p. 533, n. 14 
Specialty debts, direction to pay, § 1313 
Species of property, residuary clause, § 799, p. 225 
Specific article, widow’s share, § 702 
Specific beneficiary, death without issue, gift over, 
§ 724, p. 112 

Specific charges, fee subject, § 815 
Specific chattel, division, § 1127 
Specific descriptions of property, § 748 
Specific devise, defined, § 1125, p. 881 
Specific fund, 

Demonstrative legacy, § 1129 
Legacy, source of payment, § 1129, p. 891 
Specific legacies, § 1124 

Abatement of legacies, preference, § 1166, pp. 976- 
9S0 

Additional benefits excluded, § 718 
Ademption of legacies, generally, ante 
After-acquired personalty, § 756, p. 156 
Burden of proof, § 1127 

Construction of instrument as whole, § 620, p. 862 
Defined, § 1125, p. 878 

Description of property, period referred to, § 755 
Opposition to probate, § 323, p. 152 
Order of abatement, § 1162 
Parol evidence, § 642, n. 26 
Residuary beneficiaries, § 705, p. 74 
Restriction of gift, § 717, p. 99 
Right to interest, § 1354 
Specific legatee, defined, § 1097 
Specific performance, 

Collateral attack on probate proceedings, § 578, 
p. 692 

Contract for disposition of property, § 123, p. 888 
Contract to will property, conclusiveness of pro¬ 
bate proceedings, § 577, p. 676, n. 53 
Joint and mutual wills, § 1367, p. 310 
Reciprocal wills, § 1367, p. 310 
Settlement agreement, § 325, p. 167 
Specific property, 

Contracts for disposition of property, measure of 
damages, § 125, p. 895 

Proceeds of sale, specific legacy, § 1129, p. 894 
Selection by devisee, § 766 

Specific provisions, inconsistency with general pro* 
visions, § 621, p. 873 
Specific purpose, 

Abatement of legacies, general legacy, § 1164, 

p. 968 

Absolute interest in personalty, § 837 
Specific reference, 

After-acquired property, § 756, p. 157 
Class gift, particular persons, § 695(6), p. 62 
Construction of wills, § 601 
Specific relatives, exclusion, § 110, p. 848 
Specific sum, trust property, § 1029, p. 575 
Specific value, description of property, § 758 
Speculation and conjecture, 

Actions to construe wills, § 1078, p. 751 
Capacity of testator, § 462, p. 426 
Construction of wills, 

Construction against intestacy, § 615, p. 838 
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Speculation and conjecture—Continued 
Construction of wills—Continued 

Intention of testator, § 591, p. 764, n. 9 
Parol evidence, § 635, p. 910; § 636, p. 916 
Cross remainders, § 911 
Implied devise or bequest, § 595 
Intention of testator, supplying omitted words, 
§609 

Revocation conditioned upon making of new will, 
§ 267, p. 37, n. 78 
Substitutional gift, § 738 

Speculative evidence, undue influence, § 463, pp. 439, 
440 

Speech, inability to speak, presumption, § 31, p. 733 
Speech difficulty, mental capacity, evidence, § 67, n. 64 
Speedboat, description of property, § 74S, n. 38 
Spelling, mistakes in notice of appeal, § 524, p. 565 
Spendthrift, 

Capacity to make, § 13 

Mental capacity, evidence, § 71, n. 13 

Vested remainders, § 955 

Spendthrift petition, contest of will, probated will, 
estoppel by failure to oppose, § 330, p. 183 
Spendthrift provisions, class gift, ascertainment of 
members, § 695(6), p. 57 
Spendthrift trusts, § 1007, pp. 51S-522 

Accumulated income, § 1038, p. 647, n. 6 
Barring creditors, § 1331 

Conveyance by trustee to beneficiary, § 1047, 
p. 672 

Death of beneficiary, termination, § 1045, p. 662, 
n. 40 

Estate or interest in beneficiaries, § 1028, p. 571, 
n. 88 

Express power to appoint in trust, § 1068, p. 723 
Fee simple absolute, qualification, § 815, n. 63 
General power of appointment, § 1068, p. 717 
Language used, § 1007, p. 520 
Living expenses, invasion of corpus, § 1031, p. 617, 
n. 71 

Nature and purpose, § 1005 
Presumptions of creation, § 633, p. 903 
Public policy, support of spouse, § 1051, p. 681, 
n. 4 

Reason for creation, § 1007, p. 521 
Special power of appointment, § 1068, p. 717 
Wisdom of creation, § 1007, p. 521 
Wishes of beneficiaries, termination, § 1047, p. 671 
Spiritual enjoyment, support and maintenance lega¬ 
cies, § 1136, p. 920 
Spiritualism, 

Capacity of testator, § 462, pp. 424, 429 
Insane delusions, § 18, p. 712 
Mental capacity, § 23 

Admissibility of evidence, § 46 
Weight and sufficiency of evidence, § 66 
Undue influence, § 229 

Spiritualistic assembly, beneficiary, designation, § 688, 
n. 60 

Splitting, ultimate issue, revocation of will, § 434, 
p. 379, n. 40 
Springing uses, 

Disposition, § 85 
Executory devises, § 919 

Squandering property, exercise of powers, § 1067, 
p. 706 

Stables, description of property, § 761, p. 170 


Stamp, signature of testator, § 175 
Stamp collection, 

Description of property, § 748, n. 38 
Household goods or furniture, § 787, p. 202 
Objects of art, § 787, p. 205 
Operative words, § 778 

Specific bequest, presumptions, § 633, p. 902, n. 83 
Stamped words or figures, holographic wills, § 205, 
p. 1043 

Standard of living, trust, support and maintenance, 
§ 1034, p. 626 

Standards, mental capacity, § 15, p. 699 
Standing timber, title of legatees and devisees, § 1099, 
n. 44 

Stare decisis principle, construction of wills, § 605 
State, 

Acceptance of gift, conditions, § 995, p. 491 
Beneficiary, opposition to probate, § 323, p. 158 
Charitable gift, restrictions as to amount, § 110, 
p. 848 

Contest of will, probated will, § 329, p. 179 
State bonds, § 781 

Apportionment of income, § 1108 
State comptroller, practical construction by interest¬ 
ed parties, § 627, p. 889, n. 39 
State institution, charitable gift, restrictions as to 
amount, § 110, p. 847 

State laws, Indians, execution of will, § 181 
State of mind, capacity of testator, instructions to 
jury, § 471 

State official claiming escheat, parties to probate pro¬ 
ceeding, § 362 

State tax commission, intervention in probate pro¬ 
ceeding, § 363, n. 69 

State university, charitable gift, restrictions as to 
amount, § 110, p. 847 
Stated payments, apportionment, § 1108 
Statement of facts, record on appeal, § 528, p. 574 
Station in life,' 

Consummation of property, exercise of power, 
§ 1067, p. 710 

Support and maintenance legacies, § 1136, p. 920 
Stationer's will forms, holographic wills, § 205, p. 1043 
Statuary, 

Description of property, § 748, n. 38 
Household goods, § 787, p. 201 
Status, 

Res, probate as fixing, § 308, p. 108 
Rule in Shelley’s case, § 871 
Statute of frauds, 

Contracts for disposition of property, § 111, p. 863 
Actions for goods or services, § 123, p. 888 
Pleading, § 125, p. 893 
Remedies of promisee, § 122 
Mutual wills, parol agreements, § 1367, p. 313 
Reciprocal wills, parol agreements, § 1367, p. 314 
Revival and republication, § 299, p. 89 
Revocation, 

Operation of law, § 287 
Parol declaration, § 270 
Signature of testator, § 177, p. 979 
Statute of limitations. Limitation of actions, gener¬ 
ally, ante 
Statute of wills, 

Cardinal purpose, § 590, p. 736, n. 52 
Contracts for disposition of property, remedies 
of promisee, § 122 
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Statute of wills—Continued 

Other instruments distinguished, contracts, § 140 
Statutory authorization, § 3 
Statutory distributees, family as including, § 662 
Statutory probations. Probate, generally, ante 
Stay of proceedings, 

Appeals, § 526 

Contest of wills, probated will, § 332 
Stenographic expenses, disallowance as costs, § 562 
Stepbrothers and sisters, beneficiaries, designation, 

§ 691 

Stepchildren, 

Beneficiaries, § 654 

Exclusion from will, § 717, p. 98, n. 8 
Family as including, § 662 
Opposition to probate, § 323, p. 152 
Stepnieces and nephews, beneficiaries, designation, 

§ 667 

Step-parents, 

Contracts for disposition of property, § 117, p. 880 
Questions of law and fact, § 463, p. 443 
Stinginess, mental capacity, § 22 
Stipulated payments, annuities, legacies of, § 1134, 
p. 910 

Stipulations, 

Actions to construe wills, § 1078, p. 749, n. 38; 

§ 1092, p. 779, n. 49 
Costs, § 1096, p. SOI 

Appellate jurisdiction to confirm and approve, 
§515, n. 57 

Charitable gift, right to question, § 110, p. 853 
Class gift, admission of members, time, § 695(4), 
p. 44 

Construction of wills, § 627, p. 890 
Changes, § 586, p. 713 
Contracts for disposition of property, 
Performance or breach, § 116 
Rescission, § 117, p. 878 

Costs of contesting will, enforcement, § 560, p. 649 
Election of rights, § 1271, n. 72 
Jurisdiction of probate proceedings, § 351 
Opposition to probate, settlement of contest, § 322, 
pp. 147, 148 

Record on appeal, correction of insufficiency, 
§555 

Termination of trust, § 1047, p. 672 
Verdict rendered on compromise, § 485 
Stock in trade, household goods or furniture, § 787, 

p. 202 

Stocks. Corporate stock, generally, ante 
Stolen will, 

Contest of will, probated will, § 329, p. 177 
Revocation, § 269 

Storage of heirlooms, trust expenditures, allocation, 
§ 1030(4), p. 597, n. 20 

Storm damage repairs, trust expenditures, allocation, 
§ 1030(4), p. 598, n. 25 

Strange acts, mental capacity, evidence, § 72 
Strangers, undue influence, unnatural provisions, 
§255 

Street names, corporate stock registered, § 780, n. 20 
Street number, description of property, § 750, n. 65; 
§ 764 

Street paving assessments, trust expenditures, alloca¬ 
tion, § 1030(4), p. 601 
Strict construction, 

Rule in Shelley’s case, § 870 


Strict construction—Continued 

Statutory provisions, execution of will, § 167, 
p. 966 

Words, § 598 

Strict or substantial performance, conditions, § 998 
Subdivisions of classes, contingent remainders, § 946, 
p. 419 

Subject, trust, § 100S, p. 522 
Subject matter, § 127(1) 

Construction of instrument as whole, § 620, p. 862 
Construction of wills, parol evidence, § 636, p. 919 
Probate proceedings, § 308, p. 10S 
Soldiers’ or mariners’ wills, § 219 
Trusts, 

Certainty, § 1012, pp. 542, 544 
Designation, § 1008, p. 522 

Subject to open, class gift, admission of members, 

§ 695(4), p. 43 

Subjective deductions, construction of will, § 591, 
p. 766, n. 9 

Submission, special interrogatories to counsel, § 434, 
p. 3S1 

Submission of issues, 

Capacity of testator, § 462, p. 425 
Decisions reviewable, § 516, p. 533 
Grounds of appeal, presentation and reservation, 
§518, p.541; §551 
Harmless error, § 556, p. 640 
Objections, waiver, § 488 
Prejudicial error, § 542, p. 610; § 556, p. 640 
Presumptions, § 531, p. 594 

Subnormal persons, mental capacity, § 15, p. 700, n. 65 
Subpoena, witnesses, diligence, § 446 
Subpoena duces tecum, compelling reception in evi¬ 
dence, § 447 

Subrentals, leasehold property, wasting trust assets, 

§ 1030(6) 

Subrogation, 

Legacies as charge on property, § 1299, p. 175 
Purchaser at void sale to remainderman’s right, 

§ 1121, p. 863 
Subscribing witnesses, 

Acknowledgment of signatures in presence of 
each other, § 190 

Acquaintance with testator, § 185, p. 997 
Actual signing, necessity that testator see, § 189, 
p. 1025 

Administrative officers, § 185, p. 1006 
Affirmative response, § 186 
Affixing signatures, time, § 194 
Age, § 185, p. 997 

Alteration, testimony as to when made, § 411, 
p. 326 

Assignment of interest, § 185, p. 999 
Attorney for executor, competency, § 185, p. 1003 
Attorneys, § 185, p. 1006 
Beneficial interest, § 102, p. 818 
Board of supervisors, member, § 185, p. 1006 
Capacity to take, § 102, p. 817 
Spouse, § 103 

Carbon copies, signing, § 195 
Charitable association, persons interested through, 
§ 185, p. 1004 

Charitable gifts, necessity of purpose, § 183 
Children, competency, § 185, p. 997 
Codicils, § 198 

Capacity to take, § 102, p. 821 
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Subscribing witnesses—Continued 
Competency, § 185, p. 995 

Construction of wills, parol evidence, § 637, p. 925 

Corporate officers, etc., competency, § 185, p. 1002 

County clerk, § 185, p. 1006 

Denial of signature, § 411, p. 329, n. 99 

Description, signing by, § 192 

Devisees, § 185, p. 999 

Duty of witnesses, § 182 

Employees of executors, competency, § 185, 
p. 1003 

End of will, place of signatures, § 195 

Erasures, attestation, § 197 

Examination of will, hearing or trial, § 447 

Excessive number, § 184 

Excuses for nonproduction, § 411, p. 330 

Executors and administrators, ante 

Fictitious name, signing by, § 192 

Forfeiture of beneficiaries claimed, § 185, p. 1000 

Form and sufficiency of subscription, § 191 

Formalities, solemnities, § 182 

Former testimony as evidence, § 411, p. 326 

Fraud in subscribing, § 222 

Guarantor of mortgage, competency, § 185, p. 1005 
Guardians, § 185, p. 1006 
Hand of witness guided by another, § 191 
Handwriting, evidence of property attestation 
clause, § 413 

Hearing defects, § 185, p. 997 
Hearings, probate of will, § 423 
Heirs, § 185, p. 1006 

Holographic wills, § 200; § 205, p. 1047 
Beneficial interest, § 102, p. 820 
Husband and wife, consent of either, § 97, p. S07 
Impeachment, § 393 

Contradictory statements, § 411, p. 327 
Incapable of seeing signature of testator, § 193 
Incompetent to be witness, signing by person, 
§193 

Initials, signing by, § 192 

Instrument proved independently of witness ben¬ 
efited, § 102, p. 820 
Interest of witnesses, § 1S5, p. 998 
Interlineations, 

Attestation, § 197 

Testimony as to when made, § 411, p. 326 
Judicial officers, § 185, p. 1006 
Justice of the peace, § 185, p. 1006 
Legatees, competency, § 185, p. 999 
Mark, 

Signature of testator, § 183 
Signing by, § 192 

Medium of interpreter, request made through, 
§ 186 

Mental capacity, evidence, §§ 69, 75 
Mortgage guarantor, § 185, p. 1005 
Municipal beneficiaries, persons interested 

through, § 185, p. 1004 
Necessity of purpose, § 183 
Notary public, § 185, p. 1006 
Number of witnesses, § 184 

Acknowledgment of testator, § 188, p. 1021 
Publication of will, § 187, p. 1014 
Nuncupative will, 

Beneficial interest, § 102, p. 820 
Louisiana, § 218 

Officer not signing as witness, § 191 


Subscribing witnesses—Continued 

One witness, request made to, § 186 
One writing testator’s name at request, § 185, 
p. 1007 

Pages, signing each, § 195 
Parol evidence of identity, § 391 
Persons interested through corporate beneficia¬ 
ries, § 185, p. 1004 

Petition for probate, name, § 373, p. 240 
Physical incompetency, § 193 
Place of signatures, § 195 

Preliminary examination, hearing or trial, § 443, 
p. 388 

Presence of each other, signing in, § 190 
Presence of legatees, § 185, p. 999 
Presence of testator, § 189, p. 1021 
Probate, number called, § 411, p. 328 
Proper execution, testimony, § 411, p. 325 
Publication as distinct, § 187, p. 1010 
Register of wills, § 185, p. 1006 
Relative of beneficiary, § 185, p. 1000 
Release of interest, § 185, p. 999 
Religious associations, persons interested through, 
§ 185, p. 1004 

Request of testator, attestation and subscription, 
§186 

Request to sign, § 188, p. 1019 
Residence, failure to write place of, § 19 
Seeing capacity, § 185, p. 997 
Separate publication to, § 187, p. 1014 
Separate sheets of will, signing, § 195 
Signature, 

Denial, § 411, p. 329, n. 99 
Proof, § 413 

Signature of testator, § 173 

Signing in presence of each other, § 190 

Sindico, § 185, p. 1006 

Single request to attest execution and publication, 
§ 186 

Spouse of beneficiary, § 185, p. 1000 
Stockholders, competency, § 185, p. 1002 
Subsequent acknowledgment of signature in pres¬ 
ence of testator, § 189, p. 1025 
Subsequent incompetency, § 394, p. 300, n. 15 
Substitutions, attestation, § 197 
Summoning by legatee, § 186 
Taxpayers, municipal beneficiaries, § 185, p. 1004 
Test of interest, § 185, p. 998 
Testimony admissible, § 392 
Third persons, 

Request by, § 186 

Signing witnesses named at request, § 193 
Time at which competency must exist, § 185, p. 
997 

Time of affixing signatures, § 194 
Time of making request for, § 186 
Trial de novo, admissibility of evidence, § 534 
Trustees and persons interested through trustees, 
§ 185, p. 1003 

Undue influence, evidence, § 254 
Veracity, § 411, p. 326 

Weight and sufficiency of evidence, instructions 
to jury, § 479 

Wives of executors, competency, § 185, p. 1002 
Writing defects, § 185, p. 997 
Subscription of will, 

Codicil as rovocation, § 275, p. 54 
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Subscription of will—Continued 

Petition for probate, contents, § 373, p. 239, n. 38 
Presence of testator, § 189, p. 1021 
Subsequent acquisition of interest, contest of will, 
probated will, § 329, p. 181 

Subsequent dealings by testator with property, § 631 
Subsequent estate, failure, § 1228 
Subsequent granting clause, fee simple absolute, 
§ 813, p. 243, n. 26 

Subsequent intermarriage of parents, illegitimate 
children, children as including, § 657 
Subsequent language, 

Absolute interest in personalty, reducing interest, 
§ 836 

Effect in rendering general gifts specific, § 1127 
Reducing fee simple absolute, § 813, p. 242 
Repugnancy, estates created, § 802 
Revocation by, § 271 

Subsequent marriage, revocation by circumstances, 
conflict of laws, § 288 
Subsequent provisions, 

Class gifts, § 693, p. 28 
Shares affected by, § G97 
Subsequent ratification, § 234 

Subsequent transfers, contracts for disposition of 
property, § 119 
Subsequent wills, 

Charitable purposes, execution, specified time 
prior to death, § 109, p. 834 
Evidence of state of mind, § 396, p. 302, n. 47 
Failure to contest prior will, liability for costs, 
§ 560, p. 651 

Joint, mutual or reciprocal will revoked by execu¬ 
tion, § 1366, p. 298 

Judgment or decree opened or vacated, § 504, p. 
512 

Pendency of contest as affecting probate, § 577, 
p. 676, n. 52 

Probate without revocation or annulment of prior 
will, § 308, p. 109 
Revocation, § 385, p. 280 

Evidence, § 406; § 417, p. 341 
Revocation by, § 274, pp. 45-51 
Scope of review, § 530, p. 584 
Undue influence, admissibility of evidence, § 245, 

p. 1110 

Verdict and finding as to existence, § 480, n. 47 
Subsidiary corporation, corporate stock, § 780 
Subsidiary provisions, repugnancy, § 621, p. 867 
Subsidiary rules of construction, § 594 

Vested or contingent interest, § 931, p. 383 
Substantial compliance, contracts for disposition of 
property, § 116 

Substantial interests, opposition to probate, interest 
of party, § 323, p. 150 

Substituted service, service of citation, § 369, p. 230 
Substitution, §§ 737-746, pp. 132-141 
Administrators, gifts over, § 740 
Attestations, § 197 
Class gift, § 741 

Contingent remainders, death or failure of re¬ 
maindermen, § 964, pp. 441-444 
Definition, § 737 

Devisees or legatees, rights and liabilities, § 746 
Execution of will, before, § 743 
Executors, gifts over, § 740 
Fee simple absolute, § 813, p. 241, n. 6 
97 C.J.S.—64 


Substitution—Continued 
Legacies, § 795 

Payment, § 1305, p. 199 

Legatees, per stirpes distribution, § 707, p. 79, n. 
2S 

Necessity of survivorship, § 744 

Original gift, § 743 

Pages, 

Doctrine of dependent relative revocation, 
§ 267, p. 36, n. 58 

Questions of law and fact, § 458, p. 416 
Parties, ante 

Persons entitled to take, § 745 

Publication of will, knowledge of witnesses, § 1ST, 

p. 1011 

Representative, gifts over, § 740 
Signature of testator, § 170 
Substantive gift § 743 

Substituted devisees or legatees, rights and lia¬ 
bilities, § 746 
Substitutional gift, § 73S 
Time to which death referable, § 742 
Trustee’s will, § 80, n. 60 
Use of particular words, § 739 
Vested remainders, death or failure of remainder¬ 
men, § 964, pp. 441-444 

Words, construction of wills, § 60S; § 613, pp. 
817-822 

Substitutionary classes, class gift, failure of persons, 
§ 695(8) 

Substitutionary legacy, defined, § 1125, p. 8S4 
Subtle words, construction of wills, § 602, p. 802, n. 17 
Successive and distinct interest, contest of will, pro¬ 
bated will, § 329, p. 17S 
Successive applications for probate, § 320 
Successive character of interest, § 803 
Successive contingencies, 

Class gift, admission of members, § 695(4), p. 44 
Contingent interest, vesting, § 944 
Successive life estates, § S96 

Rule in Shelley’s case, § 879, p. 305 
Survivorship, § 733, p. 129 
Successive trials, appeals, § 531, p. 592 
Scope of review, § 556, p. 632 
Successive trust beneficiaries, allocation of income, 
§ 1032, p. 620 
Successor trustee, 

Appeals, § 550 

Discretionary powers, survival, § 1037, p. 644 
Sugar rationing rights, § 76, n. 9 
Suggest, trusts, precatory words, § 1011, p. 540 
Suggestions, 

Contest of probated will, evidence, § 328, p. 174 
Undue influence, § 225 

Suggestions of testator, precatory words, § 602, p. 802 
Suggestive memorandum, instruments construed to¬ 
gether, § 623, n. 53 
Suicide, 

Capacity of testator, 

Instructions to jury, § 471 
Questions of law and fact, § 462, p. 431 
Capacity to make, § 14 
Mental capacity, 

Admissibility of evidence, § 41 
Weight and sufficiency of evidence, § 59 
Partial intestacy, § 1225, p. 1069, n. 36 
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Suicide—Continued 

Presumption of insanity, § 32 
Presumptions, instructions to jury, § 478 
Summary judgment, 

Motion, § 493, p. 498 
Vacating or revoking probate, § 512 
Summary nature, probate proceedings, § 308, p. 106 
Summer home purchase, trusts, invasion of principal, 

§ 1033, n. 34 

Sunday school, charitable gift, § 109, p. S39 
Superadded words, 

Conditional fee simple, effect, § 860 
Estates tail, § 862 
Superfluous words, 

Construction of wills, 

Correction or rejection, § 610 
Intestacy, rejection to prevent, § 615, p. 838 
Presumptions, § 633, p. 890 
Superior courts, 

Appellate jurisdiction, § 515, n. 55 
Jurisdiction, dismissal without prejudice, contest 
of will, § 429, p. 360 
Superserviceable instrument, § 1 

Superstitious terrors or beliefs, mental capacity, § 23 
Supplanting limitations, vested interests, § 943, p. 411 
Supplemental bill, actions to construe wills, § 1090, 
p. 775 

Supplemental citation, issuance, § 369, p. 231 
Supplemental instrument, § 1 
Codicil, § 164 
Probate, § 313, p. 131 

Supplies, interest in business, § 787, p. 204 
Supplying omitted words, construction of wills, § 609 
Support and maintenance, § 904 

Absolute interest in personalty, § 837 
Child of another, § 98, p. 808 
Class gift, children, § 693, p. 29 
Conditions, § 995, p. 492 

Compliance, § 1003, p. 505 

Contracts for disposition of property, right of 
action, § 123, p. 887 

Death of beneficiary, termination of trust, § 1045, 
p. 665 

Estates tail, § 867 

Fee simple absolute, § 813, p. 242, n. 23 
Husband or wife during settlement of estate, 
§ 97, p. 806 

Interest on legacies, § 1353 
Legacies of, § 1136, pp. 917-922 
Payment, § 1305, p. 199 
Life estate limitation, § 897, p. 334 
Life estates, presumption of use, § S99 
Limited powers, § 1067, p. 708 
Powers, § 1067, p. 707 

Remainders, conditions and restrictions, § 956 
Spendthrift trusts, § 1007, p. 521, n. 45 
Surviving spouse, election of rights, forfeiture, 
§ 1267, p. 95 

Trusts, § 1015; § 1034, pp. 626-632 
Vested interest, severance from estate, § 935 
Support contracts, other instruments distinguished, 
§ 140, n. 89, 90 

Supposition, revocation conditioned upon making of 
new will, § 267, p. 37, n. 78 
Suppression of will, § 311, p. 112 

Jurisdiction of actions to establish, § 354, p. 206 


Supremacy of mind, undue influence, § 224, p. 1065, 
n. 29 

Surmise. Speculation and conjecture, generally, ante 
Surname of testator, signing by subscribing witness, 

§ 191 
Surplus, 

Legacies of annuities, § 1134, p. 910 
Residuary clause, § 799, p. 226 
Surplus funds, premium paid by banking corporation, 
income, § 1132 

Surplus income. Income, ante 
Surplusage, 

Actions to construe wills, pleading, § 1090, p. 773 
Appeals, allegations, § 529, p. 581 
Attestation clause, § 196 

Construction of wills, construction against in¬ 
testacy as rendering provision, § 615, p. 838 
Fee simple absolute, § 810, n. 42; § 825, n. 63 
Holographic wills, matter not in handwriting of 
deceased, § 205, p. 1043 
Incorrect description of property, § 750 
Joint tenancy, § 906, p. 359, n. 15 
Surprise, 

Bill of particulars, amendments, § 373, p. 249 
Construction of will, power and duty of court, 
§ 586, p. 713 

Judgment or decree taken by, relief from default, 

§ 369, p. 228 

New trial, grounds, § 491, n. 82 
Surrender, 

Contingent interest, termination of prior estate, 
§ 945 

Dower, conditions, § 975, n. 38 
Legacy, consideration for settlement of will con¬ 
test, § 325, p. 164, n. 87. 

Surrogate, 

Change of venue, § 355 

Conduct of hearing or trial, contest of will, § 442 
Dual capacity, § 317, p. 140 

Examination of adverse parties, time and place, 
§ 444, p. 391 

Framing of issues, notice of settlement, § 436 
Jurisdiction of probate proceedings, § 353 
Open commission to examine subscribing witness¬ 
es in foreign country, § 445, p. 393, n. 41 
Reference and commission to take testimony, 
§ 445, p. 392 

Remarks and conduct of judge, § 452 
Surrounding circumstances, 

Class gift, § 693, p. 22 
Intention of testator, § 592, pp. 767-779 
Parol evidence, § 635, pp. 905-913 
Survival, 

Actions, debts of testator, enforcement of claims, 
§ 1328, p. 246 

Election of rights, death of party entitled to 
elect, § 1246 

Trustee’s discretionary power, § 1037, p. 644 
Survival of issue, defeasible interest in personalty, 
§ 857 

Surviving issue, 

Contingent remainders, § 965 

Grandchild as included, § 656, p. 960, n. 29 

Per stirpes distribution, § 713, n. 58 

Primary meaning, § 666, p. 978, n. 6 

Trusts, rights to property on termination, § 1053 
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Surviving spouse, i 

Construction of wills, primary objects of bounty, 

§ 617, p. 847 
Contest of wills, 

Plaintiff, § 366 
Probated will, § 329, p. 179 
Defeasible interest in personalty, § 857 
Desertion of spouse, generally, ante 
Determination, 

Contest of will, § 423, n. 88 
Status on issue of probate, § 317, p. 138 
Disposition of property in which survivor has in¬ 
terest, § 87 

Domicile for purpose of probate, § 352, p. 201 
Dower, generally, ante 

Election of rights, § 97, p. 806; §§ 1256-1267, 
pp. 45-96 

Abandonment of spouse, § 1266, p. 83 
Abatement, liability to, § 1287, p. 128 
Abatement of legacies, § 1290, p. 159 
Acceleration of remainders, § 1291, pp. 160- 
164 

Accretions to specific property, § 1287, p. 129 
Adverse claim and gift by will, § 1259 
Allotment of statutory share, § 1288, p. 149 
Allowance of widower, § 1267, p. 88 
Allowances, 

Statutory rights, § 1287, p. 131 
Taking under will, § 1288, p. 142 
Amendment of election, § 1286 
Amount of testamentary provision, § 1265, 
pp. 69-78; § 1267, p. 89 
Antenuptial agreements, 

Effect, § 1288, p. 135 
Release, § 1266, p. 82 

Application of intestacy laws, § 1287, p. 127 
Application of will benefit, § 1288, p. 151 
Appraisal of property, § 1288, p. 152 
Beneficiaries, 

Effect on, § 1290, pp. 155-159 
Status with respect to, § 1287, p. 128 
Benefits or rights under will, § 12S8, p. 136 
Binding effect, § 1286 

Burden of statutory share on residuary es¬ 
tate, § 1292 

Claim of former spouse of decedent, § 128S, 
p. 148 

Claim of widow as creditor, § 1257, p. 49 
Community property, § 1264, p. 66 
Effect of election, § 1287, p. 129 
Computation of rights, taking under will, 
§ 1288, p. 143 

Computation of share, § 1287, p. 127 
Conditional estate for life, § 1265, p. 75 
Construction of provisions in favor of widow, 
§ 1287, p. 127 

Creation of trust, § 1261, p. 59 
Creditor, status as, § 1287, p. 128 
Debts, § 1288, p. 146 

Payment, § 1287, p. 128 
Descent statutes, rights of spouses under dis¬ 
tinguished, § 1288, p. 141 
Devisees, rights as subject to homestead, 
§ 1288, p. 143 

Difference as against elective share, § 1288, 
p. 151 

Divorce of spouse, § 1266, p. 83 


Surviving spouse—Continued 
Election of rights—Continued 

Donation to widow, failure, § 1265, p. 77 
Dower, ante 

Enforcement of rights, § 12SS, p. 136 
Excess over elective share, liability for, 

§ 1288, p. 152 
Exemptions, ante 
Expenses, § 1288, p. 146 
Explanation of rights, § 125S, p. 53 
Failure of donation, § 1265, p. 77 
Forfeiture of right, § 1266, pp. 78-85; $ 1267, 
p. 91 

Form of property, § 1261, p. 59 

Form of satisfaction, § 1288, p. 151 

Heir and rights under will, § 1260 

Homestead, ante 

Income for life, § 1265, p. 75 

Increment, right to, § 12SS, p. 134 

Indians, limitation of right to disinherit, 

§ 1258, p. 54 

Inter vivos trust, § 1288, p. 145 

Interest under will less than homestead, 

§ 1264, p. 69 

Liability to abatement, § 12S7, p. 128 
Life gift, lieu of dower, § 1261, p. 58 
Mansion house, right to purchase, § 1288, 
p. 143 

Necessity of election, § 1257, pp. 45-49 
Next of kin and rights under will, § 1260 
Nontestamentary benefits, § 12SS, p. 144 
Nothing given by will, § 1265, p. 77; § 1267, 
p. 91 

Other interests, effect on, § 1289 
Payment of debts, § 1287, p. 128 
Persons claiming through widow, § 1287, 
p. 127 

Posthumous child, statutory share, § 1288, 
p. 151 

Primary charge on entire estate, § 12SS, p. 150 
Privilege other than by will, § 1267, p. 89 
Property as to which election necessary, 

§ 1264, pp. 63-69 

Property outside state, taking under will, 
§ 1288, p. 144 

Property undisposed of, § 1260; § 1287, p. 132 
Taking under will, § 12S8, p. 141 
Provision other than by will, § 1263 
Purchaser, status as, § 1287, p. 128 
Release of right, § 1266, pp. 78-85; § 1267, 
p. 91 

Relinquishment of rights by widow, § 12SS, 
p. 137 

Rent before election, § 1287, p. 131 
Right of election, § 1257, pp. 45-49 
Right to be advised, § 1268, p. 98 
Rights not relinquished by widow, § 1288, 
p. 137 

Sale of survivor’s share to pay debts, § 1288, 
p. 148 

Satisfaction of share, § 12SS, p. 151 
Scope and extent of rights, § 1288,' p. 138 
Separate property, effect of election, § 1287, 
p. 129 

Separation agreement waiver, § 1266, p. 83 
Separation from spouse, § 1266, p. 83 
Sole heir or beneficiary, § 1265, p. 76 
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Surviving spouse—Continued 
Election of rights—Continued 

Specific property, right to, § 1288, p. 135 
Status as creditor or purchaser, § 1287, p. 128 
Status of property, rights as affected by, 
§ 1287, p. 129 

Status of widow as heir, § 12S8, p. 135 
Statutory provisions, § 1258, pp. 49-54 
Statutory rights, waiver, § 1287, p. 126 
Superiority of dower right, § 1288, p. 148 
Support, gift in lieu of dower, § 1261, p. 58 
Taking against will, § 1288, pp. 133-152 
Taking under will, effect of election, § 1287, 
pp. 125-133 

Tax payments on homestead, § 1288, p. 143 
Taxes, deductions, § 12S8, p. 148 
Testamentary disposition of property, § 1288, 
p. 142 

Value of testamentary provisions, § 1265, 
pp. 69-78; § 1267, p. 89; § 12SS, p. 152 
Vesting of interest, § 1288, p. 13-4 
Waiver of right, § 1267, p. 91 
Widower, § 1267, pp. 85-96 

Effect of election, § 1287, p. 127 
Taking under will, § 128S, p. 138 
Will and as heir or next of kin, § 1260 
Years, gift for in lieu of dower, § 1261, p. 58 
Heirs as including, § 675 
Natural objects of bounty, § 62, n. 99 
Notice of proceedings to probate, § 370, p. 234 
Opposition to probate, § 323, pp. 151, 154 
Bight of appeal, § 517, p. 53S 
Bight of testamentary disposition, § 88 
Survivorship, § 731 
Survivorship, §§ 729-736, pp. 116-132 
Accured shares, § 734 

Manner of holding, § 736 
Adopted child, § 731 
Appeals, death of party, § 519, p. 547 
Apportionment, § 731 
Class gift, § 692, n. 1 
Contingent interest, § 938 

Contingent remainders, devise or bequest to, 
§ 970, pp. 451-455 
Death before testator, § 730 
Death without issue, § 724, p. 110 
Defeasible fees, § 851 

Defeasible interest in personalty, limitation over, 
§ 857 

Determination of intention, § 732 
Distribution at certain age or after specified time, 
§ 733, p. 130 

Distribution postponed for specified number of 
years, § 733, p. 131 
Estate in entirety, § 908 
Existence of survivorship, § 730 
First takers, primary gift, § 693, p. 29 
Heirs, deceased beneficiaries, § 732 
Heirs or relatives, restrictions as to amount of 
charitable gift, § 110, p. 845 
Immediate gift, § 733, p. 126 
Interests and rights of survivors, § 736 
Intervening estate, § 733, p. 127 
Issue, 

Deceased beneficiaries, § 732 
Defeasible fees, § 853 
Necessity, § 856 


Survivorship—Continued 

Joint tenancy, § 906, p. 360 
Last survivor on failure of issue, § 735 
Life estate, implied creation, § 891, n. 70 
Manner of holding accrued shares, § 736 
Parties in interest, prosecution of issues, § 438 
Payment at certain age or after specified time, 
§ 733, p. 130 

Per stirpes distribution, § 713 
Period referred to, § 733, pp. 125-131 
Persons included, § 731 

Postponed distribution, specified number of years, 
§ 733, p. 131 

Postponed gift, § 733, p. 127 
Potential class members, § 730 
Property taken, § 731 

Bepresentatives, deceased beneficiaries, § 732 

Bight of appeal, § 517, p. 539 

Shares of survivors, § 731 

Substitution, necessity, § 744 

Successive life tenancies, § 733, p. 129 

Surviving spouse, § 731 

Vested interest, § 938 

Vested remainders, devise or bequest to, § 970, 
pp. 451-455 

Words of survivorship, § 729 
Susceptible testator, undue influence, § 224, p. 1069 
Suspicion, 

Alterations, § 166, n. 35 

Oral contracts for disposition of property, § 111, 
p. 864 

Possibility of undue influence, § 463, p. 440 
Sustenance, illegitimate children, § 99, n. 45 
Swedenborgianism, mental capacity, § 23 
Symbol of revocation, § 262 

Synonymous terms, sound mind, § 15, p. 691, n. 96 
Synonymous use, description of property, estate, § 759, 
p. 161, n. 15 

Syphilis, capacity of testator, § 462, p. 429 
Tablecloths, lace tablecloths, § 787, p. 204, n. 30 
Taking against will, election of rights, surviving 
spouse, § 1288, pp. 133-152 
Tangible business assets, § 787, p. 203 
Tapestries, bric-a-brac as including, § 787, p. 202 
Tavern business, § 787, p. 202, n. 93 
Tax gift, abatement of legacies, § 1162 
Tax liens, debts of testator, property payable from, 
§ 1316, p. 221 

Tax return preparation, trust expenditures, allocation, 
§ 1030(4), p. 593, n. 74 

Taxation of costs. Costs and expenses, generally, ante 
Taxation purchases, life estates, power of disposition, 
§ 897, p. 340 
Taxes, 

Appointed property, artificial estates for purpose 
of taxation, § 1070, p. 734, n. 30 
Deduction, § 791 

Discretion of trustees, allocation, § 1030(1), p. 580, 
n. 73 

Exoneration clause directing payment, republica¬ 
tion date, § 303, p. 101, n. 85 
Income tax, generally, ante 
Inheritance taxes, generally, ante 
Bents and profits, § 771 

Situs of assets, jurisdiction of probate proceed¬ 
ings, § 352, p. 202 
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Taxes—Continued 

Surviving spouse, election of rights, 

Deductions, § 1288, p. 148 
Homestead rights, § 1288, p. 143 
Trust expenditures, allocation, § 1030(4), p. 600 
Trust unproductive property, allocation, § 1030(5), 
p. 606, n. 1 

Taxpayers, subscribing witnesses, municipal benefici¬ 
aries, § 185, p. 1004 

Teachers* welfare loan fund, charitable gift, restric¬ 
tions as to amount, § 110, p. 850 
Tearing, 

Extrinsic evidence, § 406 
Revocation by, § 266; § 280, p. 62 

Sufficiency of evidence, § 417, p. 338 
Technical language, §§ 1,155 

Ambiguities, construction of will, § 5S6, p. 717 
Child, § 651, p. 947 

Construction of wills, § 600, pp. 795-799 
Creation of estates, § 804 
Estates tail, § 862 

Fee simple absolute, generally, ante 
Heirs, § 671 
Heirs of body, § 679 
Restrictions, § 974 

Rule in Shelley’s case, intention of testator, § 872 
Qualification or explanation, § 879, p. 307 
Rules of construction, § 594 
Trusts, creation, § 1010, p. 528 
Telegrams of testator, mental capacity, evidence, § 52 
Temporary deficiency, trusts, income to beneficiaries, 
§ 1030(3), p. 5S9, n. 50 

Temporary delusion, capacity of testator, § 462, p. 423 
Temporary residence, domicile of testator, § 352, p. 200, 
n. 3 

Tenancy by entireties, § 908 

Description of property, § 756, p. 157, n. 61 
Disposition of property, § 87 
Tenancy in common, § 906, pp. 356-362 
Children, § 906, p. 360 

Circumstances indicating character, § 906, p. 358 

Class gifts, § 906, p. 358 

Conditions and restrictions, § 906, p. 361 

Cross remainders, § 911 

Division of property, § 906, p. 357 

Estates in severalty, § 907 

Interests differing in kind or origin, § 906, p. 361 
Lapse of legacies or devises, § 1206 
Rule in Wild’s case, § 881 
Trust income, § 1038, p. 646, n. 3 
Use of property, § 1102, n. 48 
Tendering payment of bequest, adoption of will, § 330, 
p. 182, n. 58 

Tenements, description of property, § 761, p. 169 
Tentative trusts, 

Construction of wills, parol evidence, § 637, p. 927 
Election of rights, surviving spouse, 

Effect of election, § 1289, n. 76 

Property as to which necessary, § 1264, p. 64 

Widower, § 1267, p. 86 

Joint and mutual will, accounts as breach of 
agreement, § 1367, p. 308, n. 67 
Other instruments distinguished, § 143, n. 47 
Tenure, creation, § 133 
Tenure rule, rule in Shelley’s case, § 872 
Term of years, duration of trust, § 1040, p. 654 


Termination, 

Powers, § 1071 

Support and maintenance legacies, § 113G, p. 918 
Terms of trust, designation, § 1008, p. 522 
Terrorem, conditions in, § 992 

Test of interest, subscribing witness, competency, 
§ 185, p. 998 

Test of separability, invalid provisions, § 151 
Testacy, suspension of trial in hearing on alleged 
will, § 425, n. 95 

Testamentary incapacity. Capacity of testator, gen¬ 
erally, ante 

Testamentum, defined, § 1 
Testate, defined, § 1 

Third generation, per stirpes or per capita distribu¬ 
tion, § 712, n. 45 
Third persons, 

Acknowledgment of will through, § 188, p. 1018 
Advice to testator, fraud, § 222 
Chose in action, § 76, n. 9 

Class gift, heirs, next of kin, etc., § 695(5), p. 50 
Contracts for disposition of property, 
Consideration, § 113(1) 

Parties to action, § 125, p. 892 
Delegation of power to revoke, § 265 
Destruction by, admission to probate, § 337 
Holographic wills, effect of alterations on probate, 
§ 312, p. 123, n. 61 

Liability for costs by agreement, § 560, p. 652 
Revocation, authority for act, § 278 
Right of appeal, § 517, p. 538 
Signing of testator’s name in presence of wit¬ 
nesses, § 18S, p. 1017 
Subscribing witnesses, § 186 

Signing name at request, § 193 
Trusts, discretion as to payments, § 1037, p. 644 
Threats, 

Admissibility of evidence, § 250 
Undue influence, § 232 
Thrifty nature, mental capacity, evidence, § 72 
Timber, 

License to sell, § 805 

Trust wasting assets, allocation, § 1030(6) 

Timber culture entry, disposition, § S2 
Timber l&ise, powers, § 1067, p. 714 
Time, 

Accrual of annuities, § 1135 
Acknowledgment of will, § 188, p. 1021 
Acts of undue influence, § 224, p. 1071 
Advancement valued, § 1192 
Alterations, evidence, § 416 

Appeals, taking proceedings, § 521, pp. 549, 554; 
§ 552 

Award of costs and expenses, § 563 
Appellate costs, § 572, p. 669 
Bill of particulars, furnishing, § 373, p. 247, n. 35 
Capacity of beneficiary, § 94 
Capacity to take, corporations, § 106, p. 825 
Citation, opening or vacating judgment or decree, 
§ 510 

Codicil, annexation to, or indorsement on, § 303, 
p. 98 

Conditions, performance, § 999 
Death, possession of property, § 76 
Death coupled with contingencies must occur, 
§ 721 

Death referable, substituted gift, § 742 
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Time—Continued 

Debts, deduction, § 1144, p. 938 
Defeasible fees, limitation over on death without 
issue defeated, § 856 

Determination, residue distributable under resid¬ 
uary clause, § 800 
Divide and pay over rule, § 934 
Erasures, evidence, § 416 
Examination of adverse parties, § 444, p. 391 
Execution of will. 

Other instruments distinguished, deeds, § 13T, 
p. 919 

Questions of law and fact, § 458, p. 417 
Submission of issue, effect, § 441, n. 51 
Framing issues for jury, § 435 
Fraud, § 222 
Heirs, ascertaining, § 680 
Holographic wills, dating, § 205, p. 1045 
Income accrues, § 1133 
Insane delusions, § 18, p. 712 

Intention of testator, existing at execution of 
will, § 590, p. 751 

Judgment or decree, validity, § 493, p. 497 
Knowledge of facts by caveator, issue of fact, 
§ 431, p. 367 

Loss or destruction of will, § 336 
Mental infirmity, questions of law and fact, § 462, 
p. 430 

New trial motion, § 492 
Next of kin, ascertainment, § 682 
Notice of proceeding to probate, § 370, p. 235 
Nuncupative wills, reduction to writing, § 217 
Option to purchase property of estate, § 1104 
Order for preliminary examination of witnesses, 
§ 443, p. 390 
Payment, 

Abatement of legacies, preference, § 1156 
Annuities, § 1135 

Legacies, §§ 1338-1344, pp. 261-265 
Trusts, postponement, § 1008, p. 525 
Performance, contracts for disposition of prop¬ 
erty, § 116 

Petition to rescind issues, contest of will, § 430, 
p. 364 

Preliminary issues, determination of, § 433, p. 375 
Probate, § 311, p. 112 
Publication of will, § 187, p. 1014 
Renunciation of rights, § 1151, pp. 950, 951 
Rule in Wild’s case, determining whether chil¬ 
dren in being, § 881 
Service of citation, § 369, p. 228 
Service of memorandum of costs, contest of will, 
§ 558 

Service of process, contest of will, § 429, p. 362, 
n. 66 

Signing by testator, § 176 
Subscribing witnesses, 

Affixing signatures, § 194 
Making request, § 186 
Taking effect, § 128 

Trust corpus or income, right to, § 1032, pp. 619- 
623 

Trust effective, § 1023, p. 564 
Vesting, capital sum of annuity, right to elect to 
take, § 1134, p. 915 
Will speaks, § 629, pp. 891-895 
Specific legacy, § 1125, p. 881 


Time deposits, savings bank, § 779, p. 189 

Time payments, sale of property, powers, § 1067, p. 715 

Title, 

Admissibility of evidence, unprobated will, § 579, 
p. 693 

Appointees under power, § 1070, p. 735 
Capacity in which taken, § 98, p. 814 
Condition subsequent, implication, § 995, p. 489 
Devisees, § 1098 

Foreign corporations, want of capacity, § 106, 

p. 828 

Legatee, § 1098 

Necessity for probate, §§ 76, 310 

Passage, other instruments distinguished, § 140 

Perfecting, to property, revocation, § 294, p. 81 

Personal property, § 1100 

Presumptions, § 633, p. 901 

Real estate, foreign wills, § 328, p. 173, n. 24 

Record, necessity and sufficiency, § 585 

Time of vesting, § 1099 

Trust beneficiaries, § 1028, pp. 569-573 

Trustees, § 1026 

To whom trust provision addressed, precatory words, 
§ 1011, p. 539 
Tools, 

Farming implements, § 787, p. 206 
Household goods or furniture, § 787, p. 202 
Operative words, § 778 

Torn wills, revocation by, questions of law and fact, 
§ 459, p. 419 

Tortious alienation, contingent interest, termination 
of prior estate, § 945 

Torts, contracts for disposition of property, remedies 
of promisee, § 122 

Total revocation, words expressing, § 274, p. 47 
Totten trusts. Tentative trusts, generally, ante 
Townships, 

Beneficiaries, designation, § 690 
Description of property, location, § 764 
Toxic psychosis, capacity of testator, § 462, p. 428 
Tracing of property impossible, § 753, n. 95 
Trade fixtures, business, § 787, p. 202 
Trade-marks and trade-names, option to purchase 
property of estate, § 1104, n. 99 
Trade of beneficiary, conditions, § 984 
Compliance, § 1003, p. 506 
Trade of property, powers, § 1067, p. 714 
Traits of character, conditions, § 988 
Transaction of business, 

Construction of wills, intention of testator, § 592 r 
pp. 777, 778 

Mental capacity, § 15, p. 703 

Admissibility of evidence, § 51 
Weight and sufficiency of evidence, § 71 
Trusts, purpose of continuing, § 1005 
Transcript of proceedings, § 555 
Appeals, § 528, pp. 573-578 
Costs, inclusion, § 562 
Transfer of cause, appeals, §§ 520, 526 
Transfer of jurisdiction, contest of will, effect of 
filing, § 353 

Transfer of property, other instruments distinguished, 
§ 136 

Transfers. Legatees and devisees, ante 
Translations, construction of wills, § 604 

Correctness, scope of review, § 530, p. 584 
Decree, § 493, p. 497 


1014 



WILLS 


Translations, construction of wills—Continued 
Questions of law and fact, § 464 
Recording, § 585 

Transmigration of souls of men to animals, mental 
capacity, § 23 

Transposition of words, construction of wills, § 607 
Traveling expense of trustee, allocation, § 1030(4), 
p. 593, n. 75 

Treaties, foreign probate, § 580, p. 696 
Trees, identification of property, parol evidence, § 640, 
p. 932, n. 66 
Trespass to try title, 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 869 
Collateral proceedings, § 578, p. 691 
'Trial or bearing, §§ 422-489, pp. 355-4S7 
Actions to construe wills, § 1092 
Additional issues, submission, § 439 
Admissibility of evidence, generally, ante 
Adverse parties, preliminary examination of, 
§ 444, p. 390 

Appeals, generally, ante 

Argument and conduct of counsel, generally, ante 

Award and framing of issues, § 430 

Bill of exceptions, generally, ante 

Burden of proof, generally, ante 

‘Capacity of testator, 

Experts on rebuttal, § 451, p. 406 
Order of proof, § 451, p. 405 
•Caveat. Objections and exceptions, generally, 
ante 

-Certification to other court, effect, § 422 
Civil issues docket, transfer of cause, § 353 
Civil procedure rules, application, § 422, n. 79 
•Commencement, orders on journal, § 435 
Co mm ents on evidence by court, § 452 
Commission to take testimony, § 445, p. 392 
Conclusiveness of findings, § 441 
Conduct and general procedure, § 442 
Conduct of judge, § 452 
Conduct of jury, generally, ante 
Consolidation of objections, § 425 
Consolidation of two or more testamentary pa¬ 
pers, § 425 

Contestant’s knowledge of facts, preliminary is¬ 
sue, § 433, p. 376 
Continuance, § 427 

Motion for rehearing, § 431, p. 368 
Contracts for disposition of property, actions for 
breach, § 125, p. 894 
-Costs and expenses, generally, ante 
Court where held at, § 437 
Court’s own motion, generally, ante 
Cross-examination of witnesses, generally, ante 
Date, fixing, § 435 
Decisions reviewable, § 516, p. 532 
Declarations of law, § 486 

Demand as amendment to objections to probate, 
§ 373, p. 249 

Demand for issues, § 431, p. 367 
Depositions, § 445, p. 394 

Destroyed will, execution, offer of proof, § 451, 
p. 401 

Direction by appellate court, § 545, p. 614 
Direction of verdict, § 467, pp. 454-460 
Disclaimer of interest, § 428 
Discretion of court, generally, ante 


Trial or hearing—Continued 

Dismissal or nonsuit, §§ 429, 466 
Domicile of testator, preliminary issue, § 433, 
p. 376 

Execution of will, 

Necessity of proof, § 451, p. 401 
Preliminary issue, § 433, p. 376 
Executor as party in interest, § 438 
Fees of jurors, costs, disallowance, § 562 
Findings by court, § 484 
Conclusiveness, § 441 
Judgment in accordance, § 495 
Foreign jurisdiction, probate in, § 445, p. 393 
Foreign will, exhibition before commissioners, 

§ 447 

Forgery, genuineness of signature, order of proof, 

§ 451, p. 405 

Framing jury issues, § 430; § 432, p. 372 
Sufficiency of evidence, § 432, p. 368 
Grounds of appeal, presentation and reservation, 

§ 518, p. 541 

Holographic will, depositions, § 445, p. 395 

Impaneling jury, § 449 

Induced or invited error, § 556, p. 641 

Instructions to jury, generally, ante 

Interested witnesses, framing jury questions, 

§ 432, p. 371 

Interrogatories, § 430, p. 363 
Issue out of chancery, devisavit vel non distin¬ 
guished, § 430, p. 364 

Issues directed to part of will, § 434, p. 381 
Judgments and decrees, generally, ante 
Jurisdiction of court, advisory verdict, § 431, 
p. 367 
Jury trial, 

Persons who may claim, § 431, p. 366 
Right to, § 430, p. 364 

Leave to discontinue, findings, § 429, p. 361 
Mode of trial, § 440 

Motions to strike, § 422; § 451, p. 406 
Murder, pleadings and issues, § 434, p. 381 
Nature and form of issues submitted, § 434, p. 377 
Newspaper reports or comments during, § 454 
Nonresident witnesses, commission to take testi¬ 
mony, § 445, p. 393 

Objections and exceptions, generally, ante 
Offer of proof, § 451, p. 401 

Opening and closing. Argument and conduct of 
counsel, ante 

Opening judgment or decree, application or peti¬ 
tion, § 511 

Order of proof, § 451, pp. 402, 406 

Particular issues, § 432, p. 372 

Parties in issue, § 43S 

Petition to rescind issues, § 430, p. 364 

Postponement, § 427 

Prejudicial misconduct, § 542, p. 607 

Preliminary examination, 

Subscribing and other witnesses, § 443, p. 388 
Testimony produced at, admissibility, § 451, 
p. 400 

Preliminary issues, generally, post 
Preparation of issues, § 436 
Pre-trial order, § 423 

Prima facie evidence, framing jury issues, § 432, 
p. 371 
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Trial or hearing—Continued 

Prior will, trial of issues during appeal of sub¬ 
sequent will, § 434, p. 381 
Probate of will, generally, ante 
Production and reading of will, § 447 
Production of papers other than will, § 448 
Questions of law and fact, generally, post 
Reading will to jury, § 447 

Rebuttal, capacity of testator, order of proof, 
§ 451, p. 405 

Reception of will in evidence, prima facie evi¬ 
dence of execution, § 447 
Reference to take testimony, § 445, p. 392 
Rehearings, motion to frame jury issues, § 431, 
p. 307 

Remarks of judge, § 452 
Reopening of ease, § 451, p. 403 
Retrial, execution of will, special jury panel, 
§ 439 

Scope of inquiry and powers of court, § 423 
Setting case for hearing, § 426 
Signature of testator, evidence, § 451, p. 401 
Special interrogatories, § 430, p. 363 
Submission to counsel, § 434, p. 381 
Submission of issues, effect, § 441 
Subscribing witnesses, examination of will, § 447 
Substitution of parties, § 438 
Successive issues, submission, § 439 
Surrogate’s court, preparation of issues for jury, 
§ 436 

Time for framing issues, § 435 
Two issues of devisavit vel non, disposition, § 425 
Undue influence, order of proof, rebuttal, § 451, 
p. 405 

Verdict, judgment in accordance, § 495 
Voluntary nonsuit, § 429 
Waiver, opening and closing, § 450 
Withdrawal of issues by parties, § 429, p. 361 
Withdrawal of parties, § 428 
Witnesses, 

Limiting number, § 451, p. 400 
Obtaining attendance, § 446 
Tribal lands, § 7 

Trivial incidents, mental capacity, evidence, § 72 
Trivial omissions, revocation rendered ineffective, 
§ 271 

True intention, fee simple absolute, § 813, p. 243, n. 26 
Trunk, receptacles and contents, § 7S9 
Trust bank pass accounts, § 779, p. 190 
Trust company, duty to produce for probate, § 311, 
p. 116, n. 91 
Trust deeds, 

Construction of wills, questions of law and fact, 
§ 632 

Implied revocation, § 294, p. 84 
Other instruments distinguished, § 143 
Trustees, §§ 1025,1026 

Abatement of legacy to, § 1165, p. 976 
Actions to construe wills, § 1083 
Parties, § 1088, p. 76S 
Advancements, right to make, § 1196 
Appeals, parties, § 519, p. 544 
Award for attorney’s fees, § 567, p. 660 
Beneficial interest, § 1026 

Commissions, allocation of additional sum, § 1029, 
p. 576, n. 26 


Trustees—Continued 

Compensation, allocation of expenditures, § 1030(4), 
p. 594 

Contest of wills, defendant, § 367 

Contingent remainders, interposition of trustee, 

§ 961 

Death, termination of trust, § 1044 
Designation, § 1008, p. 522 
Certainty, § 1012, p. 543 
Devise to, § 1146 

Discretion of trustee, generally, ante 
Election of rights, acting as trustee, § 1277 
Failure, § 1061 

Failure to exercise trust, § 1049 
Family settlements, contracts, § 1112, p. 848 
General legacy, implied conditions, § 976 
Gift to subscribing witness, § 102, p. 819 
Incapacity, § 1061 

Income of property as compensation, diversion, 
§ 935 

Interest, § 1026 

Interest on legacies, § 1348, p. 269 

Land devised to, legacy as charge on, § 1299, p. 177 

Legacy to, § 1146 

Life estates, power of disposition, § 900 
Opposition to probate of subsequent will, § 323, 
p. 154 

Persons who are, § 1025 

Power to appoint, § 1067, p. 697 

Practical construction of wills, § 627, p. 890 

Refusal, § 1061 

Removal of trustees, § 1049 

Right of appeal, § 517, p. 537 

Specific legacy, implied conditions, § 976 

Subscribing witnesses, 

Appointment, § 102 
Competency, § 185, p. 1003 
Title, § 1026 

Umpire named by testator to construe will, § 626 
Unincorporated associations, capacity to take, 
§ 105 

Use of words, § 1010, p. 533 

Use to carry out distribution agreement, § 1111 
Vested interest, interposition of trustee, §§ 926, 
961 

Trusts, §§ 1004-1061, pp. 514-696 

Absence of provision for limitation over, § 1008, 
p. 525 

Absolute interest in personalty, repugnancy, § 847 
Acceleration of remainder, § 1051, p. 682 
Accordance with statutes, § 1005 
Accumulated income, disposal, § 1038, pp. 645-651 
Actions to construe wills, 

Heirs and devisees, § 1085 
Jurisdiction, § 1075 

Acts of beneficiaries, termination, § 1047, pp. 668- 
676 

Admission, devisee or legatee, § 1022 
After termination, nature of estate vesting, § 1058 
Agreements of beneficiaries, termination, § 1047, 
pp. 668-676 

Amount, beneficiary entitled, § 1036 
Annuities, §§ 902, 1014 

Application of payments to use of beneficiary, 
§ 1039 

Apportionment, income earned prior to testator’s 
death, § 1030(3), p. 586 
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Trusts—Continued 

Attainment of majority, termination, § 1042 
Attorneys, provision for employment, § 1011, p. 539 
Basis, spendthrift trust, § 100T, p. 518 
Beneficiaries, ascertainment, % 1027 
Beneficiary predeceasing testator, § 1045, p. 666 
Capital and income, §§ 1030(1)-1030(6), pp. 578-615 
Allocation, 

Expenditures, charges and losses, 

§ 1030(4), pp. 591-604 
Receipts, § 1030(2), pp. 582-586 
Income earned prior to establishment, § 1030 
(3), pp. 586-591 

Losses, allocation, § 1030(4), pp. 591-C04 
Receipts, allocation, § 1030(2), pp. 5S2-5S6 
Unproductive property, § 1030(5), pp. 605-612 
Wasting assets, § 1030(6) 

Certainty of provisions, etc., § 1012, pp. 542-546 
Certainty of trust elements, § 1011, p. 537 
Changed conditions, termination, § 1047, p. 674 
Clarity of trust elements, § 1011, p. 537 
Class gift, ascertainment of members, § 695(3), 
p. 41, n. 30 
Codicil, 

Inconsistent disposition of property, § 275, 
p. 56 

Revocation of will, § 275, p. 54, n. 71 
Completeness in properly executed instrument, 
§ 1013 

Conditional trusts, § 1009 
Conditions, § 1023, p. 562 

Alienation of property, § 980 
Conflict of laws, § 150, p. 936; § 1023, p. 560 
Consent of beneficiaries, termination, § 1047, 
pp. 668-676 

Construction by testator, § 1023, pp. 559-564 
Construction of instrument as whole, § 620, p. S62 
Construction of wills, conflict of laws, § 587, 
p. 722 

Construction to uphold will, § 1011, p. 539 
Constructional preference in favor of validity, 
§ 614, p. 824, n. 70 

Constructive trusts, generally, ante 
Context, precatory language, § 1011, p. 539 
Contingent interest, § 940 

Contracts for disposition of property, remedies 
of promisee, § 122 
Conveyance on termination, § 1059 
Conveyances by beneficiaries, termination, § 1047, 
pp. 668-676 

Corporations for corporate purposes, § 1010, p. 531 
Corpus determined in reference to income, § 1029, 
p. 577 

Corpus or income, trusts of, § 1029, p. 577 
Creation, §§ 975,1006 

Creditors, rights and remedies, § 1028, p. 573 
Cy pres doctrine, generally, ante 
Death of beneficiary, termination, § 1045, pp. 661- 
666 

Departure of beneficiaries from realty, § 1047, 
p. 672 

Description of property, interest passing, § 776 
Designation of trustee, § 1012, p. 543 
Devisees, rights to property on termination, § 1054 
Directions previously given, § 1013 
Distribution, manner, § 1039 
Distribution on termination, § 1059 


Trusts—Continued 

Duration of trust, certainty, § 1012, p. 545 
Effect of termination, § 1050 
Election of rights, effect on beneficiaries, § 1293 
Equitable and legal interests, separation, § 1008, 
p. 523 

Essentials, § 1008, pp. 522-525 
Estate taken, § 1026 

Express power to appoint in, § 1068, p. 723 
Expression of general intent, § 1023, p. 561 
Extension by agreement, § 1047, p. 673 
Extent of beneficiary's estate or interest, § 1028, 
p. 571 

Extrinsic papers, reference, § 1013 
Failure, effect of, § 1060, 1061, pp. 691r-696 
Fee simple absolute, §§ S15, 818 
Limitations, § 827 

Fixed periodic payments, § 1035, pp. 632-637 
Form of disposition, § 1004 
General intent, § 1023, p. 561 
General scheme of will, § 1011, p. 538 
Happenings, termination on, §§ 1041-1046, pp. 658- 
668 

Heirs, rights to property on termination, § 1054 
Honorary trusts, § 1005 
Implied trusts, generally, ante 
Incorporation by reference doctrine, § 1013 
Instruments construed together, memorandum, 

§ 623, n. 53 

Intention to create, § 1009 
Inter vivos trusts, ante 
Interest of beneficiaries, § 1028, pp. 569-573 
Certainty, § 1012, p. 544 
Invalidating contingency, § 1005 
Invasion of other assets, § 1029, p. 577 
Investments, ante 

Language of creation, § 1010, pp. 528-534 
Legacy distinguished, § 1125, p. S75 
Legal and equitable interests, separation, § 1008, 
p. 523 

Life estate, § 1014 
Life tenant, § 897, p. 334 
Limitation over, 

Absence of provision, § 1008, p. 525 
On termination, §§ 1051-1059, pp. 679-694 
Limitations on gift, § 1033 

Manner of payment or distribution, §§ 1039, 1059 
Manner of performance, certainty, § 1012, p. 545 
Marriage, termination on, § 1043 
Married women, separate trusts, § 1005 
Mortgage, corporate bonds secured, § 781 
Nature governed by requirements, § 1023, p. 560 
Nature of estate vesting after termination, § 1058 
Nature of trust, § 1005 
Net income, § 785 
Not appearing in will, § 1020 
Object of trust, certainty, § 1012, p. 544 
Occurrences terminating trust, § 1046 
Oral instructions or directions, § 1020 
Other instruments distinguished, § 149 
Ownership of property, § 1010, p. 532 
Parol evidence, rebutting or establishing, § 634 
Partial invalidity of instrument, effect, § 622 
Partial invalidity of limitation, termination, 
§ 1040, p. 657 

Particular expressions, § 1010, p. 532 
Passive trusts, generally, ante 
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Trusts—Continued 

Payment, manner, § 1039 
Payment of debts, provisions, § 1014 
Periodic payments, § 1035, pp. 632-637 
Postponement, time of payment, § 1008, p. 525 
Power of appointment, § 1068, p. 716 
Power of termination, § 1047, p. 674 
Precatory words, § 1011, pp. 534-542 
Presumptions, ante 

Primary object in construing, § 1023, p. 560 
Prohibited alienation, termination under statute, 

§ 1047, p. 675 

Promise to hold for benefit of another, § 1021 
Property, certainty, § 1012, p. 544 
Property devised or bequeathed, § 1029, pp. 573- 
578 

Public policy, ante 
Purpose of trust, § 1005 
Ascertainment, § 1024 
Certainty,, § 1012, p. 544 
Reasonable certainty, § 1012, p. 542 
Reconstitution of corpus, § 1029, p. 577 
Reference to extrinsic papers, § 1013 
Refusal of trustee, § 1061 

Relative position, precatory expressions, § 1011, 
p. 539 

Release of assets, vesting postponed until, § 965, 
n. 1 

Release of rights, § 1047, p. 673 
Remaindermen’s heirs, representatives and dev¬ 
isees, right to property on termination, § 1055 
Remainders, abatement of legacies, § 1162 
Renunciation of rights, § 1047, p. 673 
Representative of beneficiary, § 1014 
Representatives, right to property on termination, 
§ 1054 

Repugnant provisions. § 1016 
Residuary clause, § 799, p. 224 
Residuary devisees, limitation over, § 1057 
Restoration of corpus, § 1035, p. 636 
Restrictions on gift, § 1033 
Resulting trusts, generally, ante 
Right to capital and income, § 1031, pp. 615-619 ,* 
§ 1032, pp. 619-623 
Right to create, § 1004 

Right to receive property on termination, § 1053 
Rule in Shelley’s case, § 870 
Sale of property constituting corpus, § 1040, p. 657 
Scheme of will, § 1011, p. 538 
Secondary trusts, generally, ante 
Secret trusts, generally, ante 
Separate trusts, married women, § 1005 
Separation of interests or provisions, § 1023, p. 562 
Legal and equitable interests, § 1008, p. 523 
Sequence of death, several beneficiaries, § 1045, 

p. 666 

Several trusts in one fund, § 1008, p. 525 
Share, beneficiary entitled, § 1036 
Solvency of beneficiary, occurrences terminating 
trust, § 1046 

Specific legacy, § 1129, p. 898 
Spendthrift trusts, generally, ante 
Subject matter, certainty, § 1012, p. 544 
Support and maintenance, § 1015; § 1034, pp. 626- 
632 

Surplus income, disposal, § 1038, pp. 645-651 


Trusts—Continued 

Surviving beneficiaries, property on termination,. 
§ 1053 

Tentative trusts, generally, ante 
Termination of trust, §§ 1040-1050, pp. 653-679 
Testator’s heirs, rights on termination, § 1056 
Time effective, § 1023, p. 564 
Time of payment, postponement, § 1008, p. 525 
Title of beneficiaries, § 1028, pp. 569-573 
To whom provision addressed, § 1011, p. 539 
Transfer of estate or interest, § 1028, p. 573 
Legal estate to trustee, § 1008, p. 524 
Unanticipated circumstances, termination, § 1047, 
p. 674 

Upholding by construction, § 1023, p. 562 
Use of words, § 1010, p. 533 
Valuation of property, § 1029, p. 578 
Vested interest, § 940 

Wish of beneficiaries, termination, § 1047, pp. 668- 
676 

Truth of bad impressions, evidence, § 249 
Tuberculosis, mental and physical capacity, § 29, p. 730 
Weight and sufficiency of evidence, § 67 
Two or more donees, powers, exercise, § 1070, p. 726 
Two or more residuary clauses, § 798 
Two or more trusts, allocation, expenditures, charges 
and losses, § 1030(4), p. 592 
Two wills, 

Producing and offering for probate, § 311, p. 113 
Revocation of later, dependent relative revocation 
doctrine, § 267, p. 38 
Type of gift, 

Execution of will witbin specified time prior to 
death, § 109, p. 838 

Restrictions as to amount, § 110, p. 848 
Typed provisions, construction of wills, § 621, p. 868 
Typewritten, § 156 

Holographic wills, § 205, p. 1042 
Typewritten signature, § 171 
Typographical errors, 

Construction of wills, correction or rejection of 
words, § 610, n. 82 
Pleadings, § 373, p. 250, n. 58 
Ultimate disposition, trust property, certainty, § 1012, 
p. 545 

Ultimate distributive share, debtor, § 1142 
Ultimate facts, findings by court, § 484 
Ultimate possessory ownership, division, § 133 
Umpire named by testator, construction of will, § 626 
Unambiguous will, parol evidence, § 636, p. 913 
Unanticipated circumstances, termination of trust, 
§ 1047, p. 674 

Unattested papers, incorporation by reference, § 163, 
p. 952, n. 53 

Unborn children. Posthumous children, generally, 
ante 

Uncertain event or person, contingent remainder, § 946, 
p. 418 

Uncertainty, 

Conditions, § 977, pp. 464HL67 
Identification of beneficiaries, parol evidence, 
§ 639, p. 928 

Uncollected judgment, disposition, § 83, n. 84 
Unconditional intention to revoke, § 267, p. 34 
Understanding, 

Attorney or witness, parol evidence, § 638 
Contents of will, § 130 
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Understanding-Continued 
Legal terms, § 15, p. 698 
Material facts, § 15, p. 097 
Property, mental capacity, evidence, § 73 
Undertakings, appeal bonds, § 523, pp. 557-561 
Undisposed of property, 

Absolute interest in personalty, § 842 
Debts of testator, primary liability, § 1319 
Restriction of gift, § 717, p. 99 
Undisputed evidence, appeals, § 531, p. 592 
Undivided interest, § 76; §§ 905-908, pp. 356-364 
Defeasible fees, § 851, n. 55 
Undivided profits, business, § 787, p. 203 
Undue influence, 

See, also, Fraud, generally, ante 
Acceptance of devise or legacy, estoppel, § 1149, 
p. 946 

Activity in connection with making of will, § 463, 
p. 447 

Admissibility of evidence, § 245, p. 1107; § 451, 
p. 401 

Acts of proponents and beneficiaries, § 250 
Character, proponents and beneficiaries, § 250 
Circumstances attending execution of will, 
§ 245, p. 1110 

Circumstantial evidence, § 245, p. 1109 
Codicil, § 245, p. 1110 
Contents of will, § 248 

Declarations, proponents and beneficiaries, 
§ 250 

Declarations of testator, § 247 

Before or after execution of will, § 473 
Facts or circumstances occurring after death, 
§ 245, p. 1109 

Financial condition of persons involved, § 248, 
p. 1117 

Friendly relations, § 249 

Hostile relations, § 249 

Improper relations before marriage, § 249 

Incompetency proceedings, § 246 

Indirect evidence, § 245, p. 1109 

Mental condition, § 246 

Motive, proponents and beneficiaries, § 250 

Opportunity to exert, § 250 

Physical condition, § 246 

Prior wills, § 245, p. 1110 

Relations with others, § 249 

Remoteness of declarations, § 247, p. 1116 

Subsequent wills, § 245, p. 1110 

Unnaturalness of provisions, § 248 

Advice, § 225 

Affectionate relation, § 239, p. 1100 
Appeal brief, § 554, n. 29 
Appeals, § 226 

Instructions to jury, grounds for review, § 551, 
n. 80 

Presumptions, § 541 

Questions of fact, § 531, p. 594; § 556, p. 632 
Trial de novo, amendment to pleadings, § 533, 
n. 8 

Argument of counsel, § 453 

Assignment of errors, abandonment or waiver, 
§ 527, p. 570, n. 99 
Attention, § 227 
Attorneys, ante 

Bill of particulars, § 373, p. 247 
Brothers and sisters, ante 


Undue influence—Continued 

Burden of proof, § 237, p. 1085 

Confidential and personal relations, § 239, 
p. 1091 

Dismissal or nonsuit, § 466 
Instructions to jury, § 473; § 478, n. 80 
New trial, § 491, n. 2 

Cancellation of deed, right passing to grantor's 
devisees, § 1123, p. 867 

Capacity and mental weakness, evidence, § 15, 
p. 690, n. 94 

Capacity of testator, instructions to jury, § 471 
Character of testamentary disposition, § 463, 
p. 440 

Children, ante 

Circumstantial evidence, ante 
Codicil, § 224, p. 1075 

Collusiveness of probate proceedings, § 577, 

p. 681 

Condition of testator, § 463, p. 446 
Confidential relations, § 230, p. 1078 
Consent of spouse to other’s disposition, § 97, 
p. 807 

Consideration on application for admission, § 423, 
n. 89 

Consistency of findings with verdict, § 4S2 
Construction of wills, judicial precedents, § 605, 
n. 44 

Contest of will, 

Allegations, § 377, p. 259 
Conclusions of law, § 379, p. 262, n. 31 
Condition of forfeiture, § 9S3, n. 4S 
Forfeiture provisions, § 1003, p. 508, n. 79 
Issues, proof and variance, § 382, n. 65 
Probated will, § 32S, p. 173 
Contracts for disposition of property, § 111, p. 863 
Presumptions, § 113(2) 

Subsequently executed transfers, etc., § 119 
Conveyance as revocation, § 294, p. S3 
Costs, personal liability, § 560, p. 648 
Creation, resentment and false impressions, § 228 
Death prior to execution of will, § 463, p. 449 
Decisions reviewable, § 548, n. 39 
Definition, § 224 

Demurrer to pleadings, § 373, p. 245 
Destruction of will, questions of law and fact, 
§ 459, p. 418 

Direction of verdict, § 467, p. 454; § 467, p. 458, 
n. 65 

Waiver, § 4S9, n. 62 

Discrepancy between will and prior will or de¬ 
clared intention, § 243 
Dislikes, § 233 

Dismissal of appeals, § 529, p. 580 
Dismissal or nonsuit, § 466 
Disposition of property, § 132 
Instructions to jury, § 474 
Duress, generally, ante 
Election of rights, § 1247, p. 26 

Pleadings to set aside, § 1255 
Revocation of election, § 1254, p. 40 
Elements for consideration, § 224, p. 1073 
Execution of will, 

Admissibility of circumstances attending; 
§ 245, p. 1110 

Compliance with statutes, § 167, p. 968 
Conclusions of law, § 373, p. 241, n. 70 
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Undue influence—Continued 
Execution of will—Continued 
Indians, § 181 
Pleadings, § 374 
Purpose of statutes, § 167, p. 966 
Existence, § 224, p. 1070 
False impressions, creation, § 228 
Findings by court, § 484, n. 13 
General dominance over testator, § 463, p. 445 
General verdicts, § 480, n. 44 
Grounds of opposition to probate, § 322, p. 148 
Guardians, 

Presumptions, § 239, p. 1093 
Weight and sufficiency of evidence, § 253 
Hearing or trial, parties entitled to open and 
close, § 450 

Holographic wills, questions of law and fact, 
§ 461 

Husband and wife, ante 
Importunity, § 226 
Improper relations, § 231 
Presumptions, § 240 
Independent advice, § 230, p. 10S1 
Injury to someone, § 224, p. 1074 
Instructions to jury, §§ 470, 473 

Conformity to pleadings and evidence, § 469 
Harmless error, § 556, p. 640, n. 63 
New trial, § 491, n. 99 

Instruments admitted to probate, evidence, § 312, 
p. 121 

Intimate and affectionate relation, § 239, p. 1100 
Jury question, § 432, p. 373 
Kindness, ante 
Limited probate, § 319 
Love and affection, § 227 
Making of will, § 224, p. 1073 
Matters constituting, § 224 
Mental capacity, ante 
Moral teachings and doctrines, § 229 
Motion to show cause to review judgment, § 524, 
p. 566 

Motive, ante 
Nephews, 

Presumptions, § 239, p. 1100 
Weight and sufficiency of evidence, § 253 
Nieces, 

Presumptions, § 239, p, 1100 
Weight and sufficiency of evidence, § 253 
Noncontesting clause, § 236 
Number of new trials, § 490 
Object, § 224, p. 1073 
Objection to validity of will, § 221 
Objections to probate, allegations, § 373, p. 243 
Operation and effect, § 236 
Opportunity to exert undue influence, ante 
Order of proof, rebuttal, § 451, p. 405 
Origin, § 235 
Parent and child, ante 
Partial invalidity, § 236 
Partial probate, § 319 
Personal relations, § 230, p. 1078 
Persons chargeable with, § 235 
Persuasion, § 226 
Physical condition, ante 
Physicians and surgeons, ante 
Preliminary examination of witnesses, § 443, 
p. 390, n. 5; § 444, p. 391 


Undue influence—Continued 

Preparation of will by beneficiary or relative, 
§241 

Presumptions, ante 
Prior wills, ante 

Quantity of influence, § 224, p. 1073 
Questions for determination on probate, § 317, 
p. 135 

Questions of law and fact, § 463, pp. 434HL49 
Reason to exert, § 238 

Record on appeal, evidence, § 528, p. 574, n. 51 
Refusal of probate, matters concluded, § 582, 
p. 707 

Relation of testamentary capacity, § 15, p. 694 

Religious teachings and doctrines, § 229 

Request of donor, § 225 

Resentment, creation, § 228 

Result, § 224, p. 1073 

Revocation, ante 

Right of appeal, § 517, p. 535, n. 45 
Rulings favorable to appellant, § 530, p. 585 
Scope of review, § 530, p. 583 
Setting aside verdict, § 483, n. 94 
Solicitation, § 226 
Species of fraud, § 221 
Subscribing witnesses, § 254 
Subsequent ratification of will, § 234 
Sufficiency of evidence to carry issue to jury, 
§ 463, p. 438 
Suggestions, § 225 

Testimony without objection, probative value, 
§ 451, p. 406 
Threats, § 232 
Time of acts, § 224, p. 1071 
Two or more persons, one issue, § 434, p. 380 
Unlawful relations, § 231 
Presumption, § 240 

Unnatural dispositions of property, post 
Unprobated will, action to set aside, § 333 
Validation by republication, § 303, p. 97 
Verdict, § 480 

Weight and sufficiency of evidence, § 251, p. 1122; 
§253 

Benefit, lack of, § 254 
Circumstantial evidence, § 261, p. 1139 
Confidential and personal relations, § 252 
Declarations of testator, § 257 
Direct benefit to person drawing or assisting 
in execution, § 254 
Disposition to exercise, § 256 
Exclusion of contestants from presence of 
testator, § 259 

Failure to change will, § 261, p. 1143 
Improper relations, § 253 
Indirect benefit to person drawing or assist¬ 
ing in execution, § 254 
Indirect evidence, § 261, p. 1139 
Instructions to jury, § 479 
Lack of benefit, § 254 
Mental condition of testator, § 258 
Meretricious relations, § 253 
Opinion evidence, § 261, p. 1143 
Opportunity to exercise, § 256, p. 1134 
Participation, lack of, § 254 
Physical condition of testator, § 258 
Prior wills, § 260 

Proof of formal execution, § 261, p. 1143 
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Undue influence—Continued 

Weight and sufficiency of evidence—Continued 
Questions of law and fact, § 463, p. 437 
Remote matters, § 261, p. 1143 
Revocation of will, failure, § 261, p. 1143 
Secrecy in execution, § 259 
Testimony of legatee, § 261, p. 1143 
Unlawful relations, § 253 

Writing of will by beneficiary or relative, § 241 
Undutiful will, § 1 

Unequal degrees, relatives, per capita or per stirpes 
distribution, § 712 
Unequal shares, § 698 

Residuary beneficiaries, § 705, p. 74 
Unequivocal attention to revoke, § 266 
Unfettered discretion, disposition of property, § 132, 
n. 57 

Unforeseen contingency, construction of will, § 5S6, 
p. 713, n. 1 

Uniform construction, residuary clause, § 796, n. 1 
Uniform distribution, residuary beneficiaries, § 705, 
p. 74 

Uniform foreign probate laws, § 341 
Uniform test, other instruments distinguished, § 137, 
p. 915 

Unilateral officer, contracts for dispostion of prop¬ 
erty, § 111, p. 864 

Unincorporated associations, capacity to take, § 105 
United States, 

Capacity to take, § 107 

Charitable gift, restrictions as to amount, § 110, 
p. 848 

United States bonds, 

Apportionment of income, § 1108 
Cash as including, § 779, p. 188 
Defined, § 781 

Life estates, disposal under power, § 899, n. 16 
Surviving spouse, election of rights, property as 
to which necessary, § 1264, p. 65 
Trusts, redemption value increase, allocation, 
§ 1030(2), p. 585 

Uniting for common purpose, charitable corporation, 
§ 109, p. 837, n. 79 

Units of value, foreign money, § 779, p. 189 
Unity of interest, joint tenancy, § 906, p. 359, n. 13 
Universal legacies, 

Abatement of legacies, § 1163, n. 93 
Defined, § 1125, p. 886 
Description of property, § 759, p. 160 
Universal legatee, 

Defined, § 1097 

Property or funds subject to payment of legacies, 
§ 1297 

Unjust dispositions of property, § 132 
Mental capacity, 

Admissibility of evidence, § 44 
Weight and sufficiency of evidence, § 62 
Presumption of incompetency, § 35 
Unjust enrichment, contracts for disposition of prop¬ 
erty, remedies of promisee, § 122 
Unkemptness of testator, capacity of testator, § 462, 
p. 431 

Unknown heirs, 

Contest of will, 

By state, dismissal, § 429, p. 362 
Petition, § 377, p. 256 


Unknown heirs—Continued 

Special guardian, opposition to probate, § 323, 
p. 152 

Unknown parties, 

Bill of particulars, § 373, p. 247, n. 29 
Probate proceedings, representatives, § 362 
Unknown property, residuary clause, § 799, p. 223 
Unlawful relations, undue influence, § 231 
Presumption, § 240 

Unlimited use, fee simple absolute, limitations and 
restrictions, § 825, n. 58 

Unmarried and without issue, gift over, § 726 
Unmarried first taker, gift over, survivorship, § 733, 
p. 129 

Unmarried status, statutory provisions, revocation, 
§ 291, p. 74 

Unnatural acts of bounty, instructions to jury, § 474 
Unnatural dispositions of property, §§ 1, 132 

Capacity of testator, questions of law and fact, 
§ 462, p. 432 

Direction of verdict, § 467, p. 460 
Fraud, evidence, § 24S 
Instructions to jury, § 474 

Mental capacity, admissibility of evidence, § 44 
Weight and sufficiency of evidence, § 62 
Mistake, evidence, § 24S 
Presumption of incompetency, § 35 
Questions of law and fact, § 462, p. 422, n. 32 
Undue influence, § 224, p. 1074 
Burden of proof, § 242 
Evidence, § 24S 
Presumption, § 242 

Weight and sufficiency of evidence, § 255 
Unprobated will. 

Action to set aside, § 333 
Attorney’s files, passage, § 76, n. 9 
Unproductive property, trusts, 

Capital and income, § 1030(5), pp. 605-612 
Carrying charges, allocation, § 1030(4), p. 600 
Unpublished manuscript, § 7S7, p. 204 
Unregistered deed of gift, § 76, n. 4 
Unsatisfied judgment, money as including, § 779, p. 187 
Unsettled estate interest, description of property, 
§ 752 

Unsigned by testator, evidence of signing by another, 
§ 410, p. 322 

Unsigned memorandum, instruments admitted to pro¬ 
bate, § 312, p. 121, n. 42 
Unsociability, mental capacity, § 22 
Untidy habits, aged persons, § 27, p. 724 
Uremia, capacity of testator, § 462, p. 428, n. 7 
Use and benefit, description of property, § 770 
Use and occupation, 

Codicil, inconsistent disposition by, § 275, p. 56 
Description of property, § 768 
Use of intoxicants, mental capacity, § 25 
Use of language, presumptions, § 633, p. 898 
Use of pencil, cancellations or obliterations, § 280, 
p. 65 

Use of property, § 1102 
Class gift, 

Plural form of language, § 695(6), p, 55 
Words of survivorship, § 693, p. 29 
Conditions, § 989 

Construction, § 994, p. 484; § 1003, p. 502 
Disposition, § 85 
Election of rights, § 1279 
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Use of property—Continued 
Fee simple absolute, § 820 
Restrictions, § 830 
Property described by, § 788 
Technical rules of construction, § 594 
Use privilege, § 805 

Useless acts, presumptions, § 633, p. 899 
Usufruct, 

Devise of interest in land, § 769 
Forced heirs, § 98, p. 811 
Husband or wife interest, § 97, p. 804, n. 74 
Vacating judgment Judgments and decrees, ante 
Vacillating judgment, aged persons, § 27, p. 724 
Vague expressions, revocation by codicil, § 275, p. 53 
Validity, 

After execution and before probate, § 304 
Conclusiveness of probate proceedings, § 577, 
p. 683 

Contingent remainders, § 946, p. 421 
Conveyance, implied revocation, § 294, p. 82 
Corporate gift, § 106, p. 826 
Family settlements, § 1112, pp. 843-848 
Obligation on which debt based, legacies, satisfac¬ 
tion of debt, § 1139, p. 927 
Powers, execution, § 1070, p. 731 
Preliminary examination of witnesses, § 443, 
p. 390 

Settlement agreements recognizing, § 325, p. 168 
Termination of trust, limitation over, § 1051, 

p. 681 

Transfers by legatees and devisees, § 1119, 
pp. S55-S59 

Valuable consideration, abatement of legacies based 
on, § 1165, pp. 972, 976 
Valuable right, § 127(1) 

Valuables, corporate stock, defined, § 780 
Valuation, 

Advancements, § 1192 
Trust property, § 1029, p. 578 
Value of estate, 

Actions to construe wills, other and further relief, 
§ 1094, p. 7 Sd 

Charitable gift, determination of excessive 
amount, § 110, p. 854 
Contingent remainders, certainty, § 952 
Contracts for disposition of property, measure of 
damages, § 125, p. 895 

Election of rights, incompetent, § 1247, p. 31 
Equality of shares in value, § 698 
Evidence, § 40S 
Forced heirs, § 98, p. 811, n. 85 
Mental capacity, § 15, p. 698 

Admissibility of evidence, § 44 
Preliminary issue, § 433, p. 376 
Surviving spouse, election of rights, § 1265, 
pp. 69-78; § 1267, p. 89 
Trust assets, loss, § 1030(4), p. 602 
Vested remainders, certainty, § 952 
Variable amount, annuities, § 902, n. 62 
Vase, description of property, § 747, n. 5 
Vault, securities, § 7S9 
Vendor’s lien, note, defined, § 782 
Venue, 

Actions to construe wills, § 1081 
Appeals, § 514, n. 33 

Debts of beneficiaries, remedies, § 1337, p. 258 


Venue—Continued 

Debts of testator, enforcement of claims, § 1328, 
p. 248 

Probate proceedings, § 355 
Veracity of attesting witnesses, § 411, p. 326 
Verdicts, §§ 480-486, pp. 478-485 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 873 
Actions to construe wills, § 1092 
Advisory, jurisdiction of court, § 431, p. 367 
Appeals, generally, ante 
Certification to court, § 485 
Chancellor’s approval, § 556, p. 633 
Collateral attack on probate proceedings, § 578, 
p. 689 

Consistency of findings, § 482 
Contest of will, conclusiveness, § 441 
Contracts for disposition of property, 

Actions for breach, § 125, p. 894 
Actions for goods or services, § 123, p. 890 
Decisions reviewable, § 516, p. 533 
Directed verdict, generally, ante 
Findings by court, § 484 
General verdict, § 481 
Grounds for new trial, § 491 
Harmless error, § 542, p. 610 
Judgment in conformity, § 501 
Judgment notwithstanding verdict, generally, ante 
Legal conclusions by witness in support of, § 451, 
p. 406 

Motion to judgment on special verdict, § 481 
Number of new trials, § 490 
Polling jury, § 480 
Receiving verdict, § 480 
Setting aside verdict, generally, ante 
Special verdicts, generally, ante 
Submission of forms, induced or invited error, 
§ 556, p. 641 
Trial de novo, § 538 
Verification, 

Answer to probate, § 373, p. 241 
Motion to dismiss, contest of will, § 429, p. 362, 
n. 70 

Opposition to probate, pleadings, § 374 
Vested interests, §§ 921-945, pp. 375-417; § 1125, 
p. 876 

Absence, limitation over, § 931, p. 385 
After-born children, opening to let in, § 942 
Alternative limitations, § 943, p. 411 
Amount of property, uncertainty, § 928 
Annuities, § 941 
Application of rules, § 936 
Attainment of certain age, § 937 
Certainty of person, § 929 
Class gift, § 692, n. 1 

Ascertainment of members, § 695(3), p. 38 
Conditions, divesting, § 943, p. 411 
Conditions and charges, § 924 
Conflict of laws, § 921 

Consideration of extrinsic circumstances, § 931, 
p. 384 

Construction in favor of vesting, § 932, pp. 388- 
395 

Contest of will, probated will, § 327 
Contingencies, possession or enjoyment, § 922 
Contingency on which interest depends, g 925 
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Vested interests—Continued 

Contracts for disposition of property, benefici¬ 
aries, § 117, p. 879 

Death of life tenant without issue, § 943, p. 411 
Death of remaindermen without issue, § 943, 
p. 411 

Defeasibility, § 923 

Defect in probate, effect of curing, § 574, p. 673 
Deferred legacy, § 1125, p. 885 
Definitions and distinctions, § 921 
Direction to sell and convert realty, § 927 
Diversion of income, § 935 
Divesting, § 943, pp. 409-413 
Divide and pay over rule, § 934 
Express declaration as to vesting, § 931, p. 387 
Extrinsic circumstances, consideration, § 931, 
p. 384 

Failure of beneficiary of gift over, § 943, p. 411 

Favor of vesting, construction, § 932, pp. 3SS-395 

Flagrant disregard of intention, § 932, p. 389, n. 61 

Form of words, § 931, p. 387 

Fractional interests in succession, § 931, p. 388 

Heirs of living person, § 936 

Husband to be made legatee of wife, § 665 

Income from property, § 941 

Indefeasibility, construction in favor, § 932, p. 394 

Instalments paid at different ages, § 937 

Intention of testator, § 931, pp. 382-388 

Intermediate enjoyment, § 935 

Interposition of trustee, § 926 

Kind of property, uncertainty, § 928 

Language used, § 931, p. 386 

Lapse of legacies or devises, time of death, § 1202 
Legacy charged on personalty, § 939 
Limitations over, § 923 

Death under age specified, § 937 
Marriage, occurrence, § 937 
Named legatees, § 931, p. 387 
Nature of property, § 927 
Necessity for probate, § 310, n. 9 
Opening to let in after-born children, § 942 
Other instruments distinguished, § 143, n. 27 
Other parts of will showing intention, § 937 
Partial defeasibility, § 923 
Payments, annuity payments, § 1135 
Postponement, 

Construction, § 931, p. 384 
Possession or enjoyment, § 922 
Power of disposition, interests subordinate, § 943, 
p. 413 

Presence, limitation over, § 931, p. 385 
Reason for postponement, § 931, p. 385 
Reference to property as beneficiary’s, § 931, 
p. 388 

Relationship of postponement or contingency, 
§ 931, p. 384 
Residue gift, § 936 

Rules of construction, § 931, pp. 382-388 
Sale of property and distribution of proceeds, 
§ 930 

Severance, § 935 

Subordinate to power of disposition, § 943, p. 413 
Supplanting limitations, § 943, p. 411 
Survivors, devise or bequest to, § 943, p. 412 
Survivorship, § 938 

Time of vesting, words and phrases indicating, 
§973 


Vested interests—Continued 

Transmissibility of estate, § 921 
Trust interest, § 940 
Trustee, interposition, § 926 
Uncertain event, application of rules, § 936 
Uncertainty, kind or amount of property, § 928 
Words of time or contingency, § 933 
Vested remainders, §§ 946-973, pp. 417-460 
Accumulations of income, § 957 
Actual enjoyment, certainty, § 951 
Alternative vested remainders subject to defeas¬ 
ance, § 949 

Amount, certainty, § 952 
Attainment of age, § 962 

Benefit of remainder, power of disposition, § 960 
Canons of construction, § 947, p. 422 
Capacity in which taken, § 9S, p. S13 
Certainty as to beneficiaries, § 94S 
Class gift, § 969 

Conditions and restrictions, § 936 
Conflict of laws, § 947, p. 427 
Construction of instrument as whole, § 620, p. S63 
Construction of wills, judicial precedents, § 605, 
n. 44 

Death of life tenant without issue or heirs, limi¬ 
tation over, § 967 

Deceased members, exclusion from class, § 969 

Defeasible on condition, § 956 

Defined and distinguished, § 946, pp. 417-421 

Descent, heirs or persons entitled to take by, § 972 

Directions to pay, § 963 

Disposition, § S5 

Distribution, postponement of time, § 953 
Divesting, § 954 
Divide and pay over rule, § 963 
Enjoyment of income before payment or distribu¬ 
tion, § 958 

Estate tail, remainder limited on, § 968 

Exclusion, deceased members from class, § 969 

Interposition of trustee, § 961 

Life tenant as remainderman, § 955 

Life tenant’s children, § 969 

Life tenant’s heirs and descendants, § 972 

Life tenant’s heirs or in default to others, § 966 

Life tenant’s issue or in default to others, § 965 

Limitation over, 

Death of life tenant without issue or heirs, 
§ 967 

Death or failure of remaindermen, § 964, 
pp. 441—444 

Members of class not in essence, § 969 

Named individuals, share and share alike, § 969 

Payment, postponement of time, § 953 

Persons surviving, § 971 

Power of disposition in first taker, § 959 

Present gift, words of, § 973 

Qualifying additional language, § S13, p. 245, n. 32 

Rule in Shelley’s case, estate of ancestor, § 876 

Rules of construction, § 947, pp. 421-427 

Sale of property, § 961 

Substitution, death or failure of remaindermen, 
§ 964, pp. 441-444 

Survivors, devise or bequest to, § 970, pp. 451-455 

Time of enjoyment, certainty, § 951 

Unborn persons, § 948 

Use of word vest, § 973 

Value, certainty, § 952 
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Use of property—Continued 
Fee simple absolute, § 820 
Restrictions, § 830 
Property described by, § 788 
Technical rules of construction, § 594 
Use privilege, § 805 

Useless acts, presumptions, § 633, p. 899 
Usufruct, 

Devise of interest in land, § 769 
Forced heirs, § 98, p. 811 
Husband or wife interest, § 97, p. 804, n. 74 
Vacating judgment. Judgments and decrees, ante 
Vacillating judgment, aged persons, § 27, p. 724 
Vague expressions, revocation by codicil, § 275, p. 53 
Validity, 

After execution and before probate, § 304 
Conclusiveness of probate proceedings, § 577, 
p. 683 

Contingent remainders, § 946, p. 421 
Conveyance, implied revocation, § 294, p. 82 
Corporate gift, § 106, p. 826 
Family settlements, § 1112, pp. 843-S48 
Obligation on which debt based, legacies, satisfac¬ 
tion of debt, § 1139, p. 927 
Powers, execution, § 1070, p. 731 
Preliminary examination of witnesses, § 443, 
p. 390 

Settlement agreements recognizing, § 325, p. 168 
Termination of trust, limitation over, § 1051, 

p. 681 

Transfers by legatees and devisees, § 1119, 
pp. S55-S59 

Valuable consideration, abatement of legacies based 
on, $ 1165, pp. 972, 976 
Valuable right, § 127(1) 

Valuables, corporate stock, defined, § 780 
Valuation, 

Advancements, § 1192 
Trust property, § 1029, p. 578 
Value of estate, 

Actions to construe wills, other and further relief, 
§ 1094, p. 785 

Charitable gift, determination of excessive 
amount, § 110, p. 854 
Contingent remainders, certainty, § 952 
Contracts for disposition of property, measure of 
damages, § 125, p. 895 

Election of rights, incompetent, § 1247, p. 31 
Equality of shares in value, § 698 
Evidence, § 40S 
Forced heirs, § 9S, p. 811, n. 85 
Mental capacity, § 15, p. 698 

Admissibility of evidence, § 44 
Preliminary issue, § 433, p. 376 
Surviving spouse, election of rights, § 1265, 
pp. 69-78; § 1267, p. 89 
Trust assets, loss, § 1030(4), p. 602 
Vested remainders, certainty, § 952 
Variable amount, annuities, § 902, n. 62 
Vase, description of property, § 747, n. 5 
Vault, securities, § 789 
Vendor’s lien, note, defined, § 782 
Venue, 

Actions to construe wills, § 1081 
Appeals, § 514, n. 33 

Debts of beneficiaries, remedies, § 1337, p. 258 


Venue—Continued 

Debts of testator, enforcement of claims, § 1328, 
p. 248 

Probate proceedings, § 355 
Veracity of attesting witnesses, § 411, p. 326 
Verdicts, §§ 480-486, pp. 478-485 

Actions by, against or between devisees and lega- 
tees, § 1123, p. 873 
Actions to construe wills, § 1092 
Advisory, jurisdiction of court, § 431, p. 367 
Appeals, generally, ante 
Certification to court, § 485 
Chancellor’s approval, § 556, p. 633 
Collateral attack on probate proceedings, § 578, 
p. 689 

Consistency of findings, § 482 
Contest of will, conclusiveness, § 441 
Contracts for disposition of property, 

Actions for breach, § 125, p. 894 
Actions for goods or services, § 123, p. 890 
Decisions reviewable, § 516, p. 533 
Directed verdict, generally, ante 
Findings by court, § 484 
General verdict, § 481 
Grounds for new trial, § 491 
Harmless error, § 542, p. 610 
Judgment in conformity, § 501 
Judgment notwithstanding verdict, generally, ante 
Legal conclusions by witness in support of, § 451, 
p. 406 

Motion to judgment on special verdict, § 481 
Number of new trials, § 490 
Polling jury, § 480 
Receiving verdict, § 480 
Setting aside verdict, generally, ante 
Special verdicts, generally, ante 
Submission of forms, induced or invited error, 
§ 556, p. 641 
Trial de novo, § 538 
Verification, 

Answer to probate, § 373, p. 241 
Motion to dismiss, contest of will, § 429, p. 362, 
n. 70 

Opposition to probate, pleadings, § 374 
Vested interests, §§ 921-945, pp. 375-417; § 1125, 
p. 876 

Absence, limitation over, § 931, p. 385 
After-born children, opening to let in, § 942 
Alternative limitations, § 943, p. 411 
Amount of property, uncertainty, § 928 
Annuities, § 941 
Application of rules, § 936 
Attainment of certain age, § 937 
Certainty of person, § 929 
Class gift, § 692, n. 1 

Ascertainment of members, § 695(3), p. 38 
Conditions, divesting, § 943, p. 411 
Conditions and charges, § 924 
Conflict of laws, § 921 

Consideration of extrinsic circumstances, § 931, 
p. 384 

Construction in favor of vesting, § 932, pp. 388- 
395 

Contest of will, probated will, § 327 
Contingencies, possession or enjoyment, § 922 
Contingency on which interest depends, § 925 
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Vested interests—Continued 

Contracts for disposition of property, benefici¬ 
aries, § 117, p. 879 

Death of life tenant without issue, § 943, p. 411 
Death of remaindermen without issue, § 943, 
p. 411 

Defeasibility, § 923 

Defect in probate, effect of curing, § 574, p. 673 
Deferred legacy, § 1125, p. 885 
Definitions and distinctions, § 921 
Direction to sell and convert realty, § 927 
Diversion of income, § 935 
Divesting, § 943, pp. 409-413 
Divide and pay over rule, § 934 
Express declaration as to vesting, § 931, p. 387 
Extrinsic circumstances, consideration, § 931, 
p. 384 

Failure of beneficiary of gift over, § 943, p. 411 
Favor of vesting, construction, § 932, pp. 3S8-395 
Flagrant disregard of intention, § 932, p. 389, n. 61 
Form of words, § 931, p. 387 
Fractional interests in succession, § 931, p. 388 
Heirs of living person, § 936 
Husband to be made legatee of wife, § 665 
Income from property, § 941 

Indefeasibility, construction in favor, § 932, p. 394 

Instalments paid at different ages, § 937 

Intention of testator, § 931, pp. 382-388 

Intermediate enjoyment, § 935 

Interposition of trustee, § 926 

Kind of property, uncertainty, § 928 

Language used, § 931, p. 386 

Lapse of legacies or devises, time of death, § 1202 

Legacy charged on personalty, § 939 

Limitations over, § 923 

Death under age specified, § 937 
Marriage, occurrence, § 937 
Named legatees, § 931, p. 3S7 
Nature of property, § 927 
Necessity for probate, § 310, n. 9 
Opening to let in after-born children, § 942 
Other instruments distinguished, § 143, n. 27 
Other parts of will showing intention, § 937 
Partial defeasibility, § 923 
Payments, annuity payments, § 1135 
Postponement, 

Construction, § 931, p. 384 
Possession or enjoyment, § 922 
Power of disposition, interests subordinate, § 943, 
p. 413 

Presence, limitation over, § 931, p. 385 
Reason for postponement, § 931, p. 3S5 
Reference to property as beneficiary’s, § 931, 
p. 388 

Relationship of postponement or contingency, 
§ 931, p. 384 
Residue gift, § 936 

Rules of construction, § 931, pp. 382-388 
Sale of property and distribution of proceeds, 
§ 930 

Severance, § 935 

Subordinate to power of disposition, § 943, p. 413 
Supplanting limitations, § 943, p. 411 
Survivors, devise or bequest to, § 943, p. 412 
Survivorship, § 938 

Time of vesting, words and phrases indicating, 
§ 973 


Vested interests—Continued 

Transmissibility of estate, § 921 
Trust interest, § 940 
Trustee, interposition, § 926 
Uncertain event, application of rules, § 936 
Uncertainty, kind or amount of property, § 928 
Words of time or contingency, § 933 
Vested remainders, §§ 946-973, pp. 417-460 
Accumulations of income, § 957 
Actual enjoyment, certainty, § 951 
Alternative vested remainders subject to defeas¬ 
ance, § 949 

Amount, certainty, § 952 
Attainment of age, § 962 

Benefit of remainder, power of disposition, § 960 
Canons of construction, § 947, p. 422 
Capacity in which taken, § 98, p. 813 
Certainty as to beneficiaries, § 948 
Class gift, § 969 

Conditions and restrictions, § 956 
Conflict of laws, § 947, p. 427 
Construction of instrument as whole, § 620, p. 863 
Construction of wills, judicial precedents, § 605, 
n. 44 

Death of life tenant without issue or heirs, limi¬ 
tation over, § 967 

Deceased members, exclusion from class, § 969 

Defeasible on condition, § 956 

Defined and distinguished, § 946, pp. 417-421 

Descent, heirs or persons entitled to take by, § 972 

Directions to pay, § 963 

Disposition, § 85 

Distribution, postponement of time, § 953 
Divesting, § 954 
Divide and pay over rule, § 963 
Enjoyment of income before payment or distribu¬ 
tion, § 958 

Estate tail, remainder limited on, § 96S 

Exclusion, deceased members from class, § 969 

Interposition of trustee, § 961 

Life tenant as remainderman, § 955 

Life tenant’s children, § 969 

Life tenant’s heirs and descendants, § 972 

Life tenant’s heirs or in default to others, § 966 

Life tenant’s issue or in default to others, § 965 

Limitation over, 

Death of life tenant without issue or heirs, 
§ 967 

Death or failure of remaindermen, § 964, 
pp. 441-444 

Members of class not in essence, § 969 

Named individuals, share and share alike, § 969 

Payment, postponement of time, § 953 

Persons surviving, § 971 

Power of disposition in first taker, § 959 

Present gift, words of, § 973 

Qualifying additional language, § S13, p. 245, n. 32 
Rule in Shelley’s case, estate of ancestor, § 876 
Rules of construction, § 947, pp. 421-427 
Sale of property, § 961 

Substitution, death or failure of remaindermen, 
§ 964, pp. 441-444 

Survivors, devise or bequest to, § 970, pp. 451-455 

Time of enjoyment, certainty, § 951 

Unborn persons, § 948 

Use of word vest, § 973 

Value, certainty, § 952 
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Vested remainders—Continued 

Words and phrases indicating time of vesting, 
§973 

Village, 

Description of property, location, § 764 
Trusts, residuary estate, § 1010, p. 531, n. 59 
Violent interpretations, § 5S9, p. 729 
Violent temper, 

Insane delusions, § 18, p. 712 
Mental capacity, § 22 
Visibility of signature. 

Publication of will, § 187, p. 1014 

Request of witnesses to sign instrument, § 188, 

p. 1020 

Void condition, failure of testamentary disposition, 
§ 1232 

Void devise, lapse of legacies or devises distinguished, 
§ 1201 

Void trust fund, annuity from, § 1134, p. 913 
Voluminous instructions to jury, § 468 
Voluntary disposition of property, § 1 
Voluntary nonsuit, hearing or trial, § 429, p. 359 
Wages to household servants, trust expenditures, allo¬ 
cation, § 1030(4), p. 595, n. 90 
Wagon, farming implements, § 787, p. 206 
Waiver, 

See, also, Estoppel, generally, ante 
Abatement of legacies, compromise settlement, 
§ 1164, p. 970, n. 51 
Actions to construe wills. 

Objections to jurisdiction, § 1090, p. 775 
Right to object to judgment, § 1094, p. 788 
Admission of evidence without objection, § 451, 
p. 407 

Affirmative acts, errors and regulations by, § 489 
Ancillary probate, domicile issue, § 349 
Annuities, legacies of, § 1134, p. 912 
Appeal bonds, cash deposits, sufficiency, § 523, 
p. 560 
Appeals, 

Dismissal, § 529, p. 579 
Service of notice, § 524, p. 562 
Assignment of errors, § 527, p. 570, n. 99 
Charitable gift, 

Person benefited by statute, § 109, p. 841 
Right to invoke statute, § 110, p. 851 
Claim of forced heir, § 98, p. 812 
Conditions, performance, § 1001 
Contest of will, ante 

Contracts for disposition of property, ante 
Debts of beneficiaries, rights by beneficiary, § 1332 
Election of rights, ante 

Extinguishment of legacy charge, § 1307, pp. 203- 
207 

Family settlements, effect on rights under will, 
§1113 

Findings by court, § 484 

Husband and wife, statutory share, § 97, p. 806 
Interest on legacies, § 1362 

Irregularities and errors, §§ 487^89, pp. 485-487 
Jurisdictional questions, § 517, p. 540 
Notice of appeal, § 552 

Notice of application for probate, § 370, p. 233 
Notice of hearing, petition for probate, § 422 
Objections, 

Failure to object, § 488 

Service of citation by appearance, § 371 


W ai ver—Continued 

Opposition to probate, § 323, p. 157 
Demurrers, § 374 
Partial intestacy, § 1225, p. 1072 
Performance, conditions, § 1001 
Practical construction by interested parties, § 627, 
p. 889 

Preceding estate, intestacy, § 1227, p. 1087 
Probate by testator, § 310 
Probate of will, § 325, p. 159 
Probate proceedings, defenses not pleaded, § 373, 
p. 241 

Right to revoke by widow, § 291, p. 75, n. 41 
Service of notice on admission of will to probate, 
right of appeal, § 517, p. 539 
Surviving spouse, election of rights, § 1266, pp. 78- 
85; § 1267, p. 91 

Transcript of proceedings, right to question, § 528, 
p. 577 

Trill by jury, contest of will, § 430, p. 365 
Trust corpus and income, right to, § 1031 
Vested interest, conditions subsequent, perform¬ 
ance, § 943 

Want of interest, actions to construe wills, § 1085 

Want of publication, § 187, p. 1015 

War, 

Termination of trust, § 1040, p. 654, n. 63 
Trust income accumulation, § 1038, p. 648, n. 7 
War risk insurance proceeds, disposition, § 86 
Warranty deeds, instruments construed together, § 623, 
n. 47 
Waste, 

Actions between beneficiaries, § 1123, p. 868 
Actions to construe wills, jurisdiction, § 1075 
Legacies, assets primarily liable, § 1307, p. 206 
Power, exercise, § 1067, p. 706 
Wasting assets, 

Life estates, § 894, n. 46 

Trusts, capital and income, § 1030(6) 

Watch, wearing apparel as including, § 787, p. 204 
Water boundaries, description of property, § 763, n. 12 
Location, § 764, n. 35 

Water rights, operative words to pass, § 761, p. 168 
Weak-minded, prior adjudication, burden of proof, § 37 
Weakness of understanding, § 15, p. 701 
Wealth, money as including, § 779, p. 186 
Wearing apparel, § 787, p. 204 

Description of property, § 748, n. 37 
Household goods or furniture, § 787, p. 202 
Trust, support and maintenance, § 1034, p. 627 
Wedding ring, description of property, § 747, n. 5 
Weekly payments, trust income, § 1035, p. 637 
Weight and sufficiency of evidence, 

Actions by, against or between devisees and lega¬ 
tees, § 1123, p. 873 

Actions to construe wills, appeals, § 1095, p. 792, 
n. 6 

Ademption of legacies, § 1177, p. 1005; § 1178, 

p. 1012 

Adopted children, exclusion from taking, § 639, 
p. 931, n. 54 

Advancement, § 1191, p. 1034 
Appeals, generally, ante 
Assignment of errors, § 527, p. 571 
Attorney fees, allowance, § 570, p. 666 
Bill of exceptions, sufficiency, § 555 
Breach of condition, § 1002, n. 9 


1024 



WILLS 


Weight and sufficiency of evidence—Continued 

Capacity of testator, questions of law and fact, 
§ 462, p. 422 

Conduct of hearing or trial, § 442 
Construction of wills, attentiveness of relatives to 
testator, § 635, p. 912, n. 37 
Contest of wills, questions of law and fact, § 455, 
p. 410 

Contracts for disposition of property, § 113(2) 
Actions for damages, § 126 
Actions for goods or services, § 123, p. 890 
Credibility of evidence, 

Capacity of testator, § 462, p. 422 
Dismissal or nonsuit, § 466 
Fraud, questions of law and fact, § 463, p. 435 
Undue influence, § 463, p. 436 
Debts, waiver of right to offset, § 1144, p. 934 
Debts of testator, enforcement of claims, § 1328, 
P. 251 

Delayed or belated appeals, § 521, p. 552 
Direction of verdict, § 467, p. 454 
Dismissal or nonsuit, § 466 
Election of rights, ante 

Execution of will, questions of law and fact, § 458, 
p. 415 

Findings by court, § 484 

Forfeitures, nonperformance of condition, § 1002, 
n. 9 

Framing jury issues, § 432, p. 368; § 432, p. 372, 
n. 72 

Fraud, ante 

Grounds of appeal, presentation and reservation, 
§ 518, p. 540 

Instructions to jury, §§ 468, 470, 479 

Joint wills, § 1367, p. 316 

Dapse of legacies or devises, § 1215 

Legacies, enforcement of charge, § 1308, p. 211 

Mental capacity, ante 

Mutual wills, § 1367, p. 316 

Other instruments distinguished, § 149 

Probate proceedings, § 316 

Reciprocal wills, § 1367, p. 316 

Record on appeal, sufficiency, § 555 

Setting aside verdict, § 483 

Sufficiency to carry case to jury, § 455, p. 411 

Trial de novo, § 534 

Undue influence, ante 

Wharfage rights, description of property, § 761, p. 169, 
n. 56 
Widow, 

Allowance, 

Attorney's fees, deduction from, § 567, p. 663 
Contest of will, deduction of costs from, § 560, 
p. 652 

Beneficiaries, designation, § 691 
Contracts for disposition of property, rights of 
surviving spouse, § 120 
Duty to present for probate, § 311, p. 117 
Election to take against will, conditions, § 983 
Heir as including, § 675 
Husband or wife as construed to mean, § 665 
Interest, disposition, § 87 
Life estates, absence of remainder, § 893 
Nephews, beneficiaries, designation, § 667 
Next of kin as including, § 682 
Share, § 702 
97 C.J.S.—65 


Widow—Continued 

Support, conditions, public policy, § 977, p. 465, 
n. 63 

Support and maintenance legacies, duration and 
termination, § 1136, p. 918 
Surviving spouse, generally, ante 
Widower, 

Election of rights, § 1267, pp. 85-96 
Husband or wife as construed to mean, § 665 
Wild lands, fee simple absolute, § 815 
Wild life sanctuary, conditions, compliance, § 1003, 
p. 503, n. 37 

Wild’s case. Rule in Wild’s case, generally, ante 
Wines and liquors, 

Household goods, § 7S7, p. 201 
Provisions, defined, § 7S7, p. 205 
Wisdom of creation, spendthrift trusts, § 1007, p. 521 
Wish of testator, trusts, precatory words, § 1011, p. 535 
Wishes of beneficiaries, 

Sale of property, § 1067, p. 712 
Termination of trust, § 1047, pp. 068-676 
Witchcraft, mental capacity, § 23 
Withdrawal, 

Devisavit vel non issue, trial by judge, § 431, 
p. 366 

Parties from probate, discretion of court, § 429, 
p. 359 

Parties in interest, jury trial, § 438 
Witnesses, 

Attendance, power to compel, § 446 
Attendance, power to compel, § 466 
Common form probate, § 318 
Competency of witnesses, generally, ante 
Contest of will, limiting number on main issue, 
§ 451, p. 400 

Contracts for disposition of property, qualifica¬ 
tions in action for damages, § 126, n. 50 
Credibility of witnesses, generally, ante 
Cross-examination of witnesses, generally, ante 
Death, attestation clause as evidence of execution, 
§ 411, p. 323 

Destroyed will, proof of provision, § 337 
Examination of witnesses, generally, ante 
Execution, evidence, § 412 
Failure to call, comment by counsel, § 453, n. 61 
Fees, taxable cost, § 562 

Husband and wife, consent of either, § 97, p. 807 
Interest of, argument of counsel, § 453 
Legal conclusions, admission without objection, 
§ 451, p. 406 

Nonresident, commission to take testimony, § 445, 
p. 393 
Number, 

Establish lost will, § 419, p. 348 
Nuncupative wills, §§ 215, 216 
Louisiana, § 218 
Undue influence, § 251, p. 1123 
Presence of witnesses, generally, ante 
Revocation, 

By obliterating signature, § 279 
Statutory provisions, § 278 
Same persons to codicil, intent to republish, § 303, 
p. 98 

Subscribing witnesses, generally, ante 
Transcript of testimony, § 528, p. 575 
Women, wills of, statutory provisions for revocation, 
§ 291, p. 77 

Wood, household goods, § 787, p. 201 
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Woodland, description of property, § 761, p. 171 
Word of purchase or limitation, 

Children, issue used in sense of, § 066, p. 981 
Construction of wills, language used, § 600, p. 797, 
n. 73 

Creation of estates, § S04 
Death without issue, § 724, p. 108 
Descendants, § 660, p. 964 
Estates tail, § 862 

Fee simple absolute, devise without, § S12 
Heirs, § 6S1 
Issue, § 666, p. 977 

Primary sense, § 666, p. 980 
Legal representatives, § 6S4 
Offspring, § 60S 
Personal representatives, § 684 
Rule in Shelley's case, generally, ante 
Words, 

Construction of wills, meaning of words, § 5S7, 
p. 721 

Rule in Shelley's case, § 671 
Words of condition, § 975 

Words of disinheritance, exclusion from will, § 718, 
n. 3o 

Words of general application, § 778 


Words of severance, class gift, § 693, p. 29 
Words of survivorship, 

Class gift, 

Ascertainment of members, § 695(6), p. 58 
Use or omission, § 693, p. 29 
Construction, § 729 
Different parts of will, § 733, p. 126 
Words of time or contingency, § 933 
Worldly goods, description of property, § 759, p. 167 
Worthy cause, disposition of property, § 93 
Writ of error, 

Probate proceedings, § 514 
Scope of review, § 530, p. 583 
Writing, § 156 
Codicil, § 164 

Preparation of will, production for hearing or 
trial, § 448 

Writing desk, description of property, § 748, n. 38 
Wrong name, signature of testator, § 171 
Wrongdoer, color of title, § 76 
Yachts, operative words, § 778 
Year, holographic wills, date, § 205, p. 1044 
Yearly basis, trusts, surplus income, § 1038, p. 646 
Young Men’s Christian Association, charitable gift, 
restrictions as to amount, § 110, p. 848 
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§ 1237. Definition, Nature, and 
Statement of Principle 

Library References 
Wills *=>778. 

page S 

19. U S.—Connecticut General Ltfe Ins Co v. Peter¬ 
son, D.C Mo., 442 F Supp 533. 

Ind.—CJ.S. cited in Citizens Nat Bank of Whitley 
County v. Stasell, 408 N E 2d 587, 590, reh. den. 
415 N E 2d 150 

Iowa—C.J.S. quoted at length in Matter of Estate of 
Boldt, 342 N W.2d 463, 466. 

Nev — Barringer v Ray, 298 P.2d 933, 72 Nev 172 

N C —North Carolina Nat Bank v. Barbee, 131 S E.2d 
666, 260 N C 106. 

Ohio—In re Strauch’s Estate, 239 NE2d 43, 15 Ohio 
St 2d 192 

Tex —C J.S. cited in Lieber v Mercantile Nat Bank at 
Dallas, CivApp, 331 S W.2d 463, 471, err ref. no 
rev err —CJ.S. cited in East Tex. Sav and Loan 
Ass’n of Tyler v Davis, Civ App , 346 S W 2d 178, 
183, revd on oth. grds„ 354 S W.2d 926, 163 Tex 
361—CJJS. cited in First City Nat Bank of Hous¬ 
ton v. Toombs, Civ App ,431 S W 2d 404, 407, err 
ref no rev. err 

Exercise of choice 

(2) Other instances 

Wis—In re Riley’s Estate, 94 N W.2d 233, 6 Wis 2d 29 

20. Tenn.—Pierce v. Tharp, 430 S.W,2d 787, 58 Tenn 
App. 362, revd. on oth grds. Sup, 455 SW2d 
145, reh den 457 S W 2d 529, petition is dism 
461 S.W,2d 950, cert den 91 SCt 1527, 402 U.S 
929, 28 L Ed 2d 863. 

22. Tex —Stutts v Stovall, Civ.App , 544 S W 2d 938 
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25. N.C.—Taylor v Taylor, 92 S.E.2d 136, 243 N C 
726 

26. Fla —Lopez v Lopez, 96 $o.2d 463. 

Ky.—CJ.S. cited in Kentucky Trust Co v Kessel, 464 
S W.2d 275, 277. 

N.C—North Carolina Nat Bank v Barbee, 131 SE.2d 
666, 260 N.C. 106. 

Tex —CJjS. quoted in Gillman v Gillman, Civ.App, 
313 S.W.2d 931, 937, err ref. no rev. err—Buckner 
Orphans Home v Berry, CivApp, 332 S.W.2d 
771 

27. Okl.—Lyons v. Luster, 359 P.2d 567. 

Tex —C.J.S. quoted in Gillman v. Gillman, Civ App,, 
313 S W.2d 931, 937, err. ref. no rev. err.—lieber 
v Mercantile Nat. Bank at Dallas, CivApp, 331 
S.W.2d 463, err. ref. no rev err. 

28. Tenn.—Pierce v. Tharp, 430 S.W 2d 787, 58 Tenn. 
App. 362, revd. on oth. grds, Sup, 455 S W.2d 
145, reh. den. 457 S.W.2d 529, petition is dism. 
461 S W.2d 950, cert. den. 91 S.Ct 1527, 402 U S. 
929, 28 L Ed.2d 863. 

32. Tex —Stutts v. Stovall, Civ.App., 544 S.W.2d 938. 

Wis —In re Parker’s Will, 76 N.W 2d 712, 273 Wis. 29, 

60 A.L.R.2d 730. 

Doctrine not applicable where testator under 
mistaken belief owned property 

NC—Lambeth v. Fowler, 235 S.E.2d 914, 33 NC 
App 596 

33. Under statute equitable doctrine of elec¬ 
tion eliminated 

Wis —In re Riley’s Estate, 94 N.W 2d 233, 6 Wis.2d 29 
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35. N.C—Vinson v Chappell, 166 SE.2d 686, 275 
N.C. 234 


§ 1238. Right of, and Necessity for. 
Election in General 

39, Ark.—Collins v. Fmcher, 361 S.W 2d 86, 235 
Ark 587—Pittman v Pittman, 375 S.W 2d 361, 
237 Ark. 684. 

NY—In re Kelekian’s Estate, 155 N.Y S 2d 882 
NC—Glover v. Spinks, 183 SE2d 262, 12 N.C App. 
380. 

Ownership by testator 

N C —North Carolina Nat. Bank v Barbee, 131 S.E 2d 
666, 260 N.C 106 

Testator’s change of residence as not affecting 
right of election 

NY—In re Gallagher’s Estate, 169 NYS.2d 271, 10 
Misc.2d 422, affd 184 NY.S2d 782, 7 A.D 2d 
1029 

page XX 

44. N C —Wells v. Dickens, 162 S.E 2d 552, 274 N.C. 
203 

45. Intent to force election shown 

Iowa—Matter of Estate of Boldt, 342 N.W.2d 463 

46. Ark.—Collins v Fmcher, 361 SW.2d 86, 235 
Ark. 587. 

Ind —McGahan v National Bank of Logansport, 281 
NE 2d 522, 151 Ind App 658 
N C —Burch v Sutton, 145 S E2d 849, 266 N.C 333. 
Tex—Martin v Lott, CivApp, 482 SW2d 917, 60 
A.L.R 3d 1139 

47. N.C —Wells v Dickens, 162 S.E 2d 552, 274 N.C 
203 

Tex —Lawrence v CofTield, Civ App, 468 S W.2d 544, 
err ref no rev err 

50. Ark.—Abel v. Dickmson, 467 SW.2d 154, 250 
Ark 648 

53. Tenn —Pierce v Tharp, 430 S.W.2d 787, 58 Tenn 
App 362, revd. on oth grds., Sup., 455 S.W.2d 
145, reh. den. 457 S.W 2d 529, petition is dism. 
461 S W 2d 950, cert den 91 S.Ct. 1527, 402 U.S 
929, 28 L.Ed 2d 863. 

Wis.—In re Parker’s Will, 76 N.W.2d 712, 273 Wis. 29, 

60 A.L.R.2d 730. 
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54. Wis.—In re Parker’s Will, 76 N.W.2d 712, 273 
Wis. 29, 60 A L.R.2d 730 

55. Tex—First City Nat. Bank of Houston v 
Toombs, Civ.App., 431 S.W.2d 404, err. ref. no 
rev. err 

59. N.C —Wells v. Dickens, 162 S.E.2d 552, 274 N.C. 
203. 

60. Ark.—Pittman v. Pittman, 375 S.W.2d 361, 237 
Ark. 684. 

N Y.—In re Kelekian’s Estate, 155 N.Y.S.2d 882. 
N.C—Taylor v. Taylor, 92 S.E 2d 136, 243 N.C 726— 
Olive v Biggs, 173 S.E 2d 301, 276 N.C 445— 
Mansour v. Rabil, 177 S.E.2d 849, 277 N.C. 364. 
Tex —Lawrence v. Coffield, Civ.App, 468 S.W 2d 544, 
err ref no rev err. 

No other possible construction 

Tex—Wurth v. Scher, Civ.App., 327 S.W 2d 72. 
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61. Cal.—Tassi v. Tassi, 325 P.2d 872, 160 C.A.2d 
680 

N.Y—In re Driscoll's Will, 176 N,Y.S.2d 463, 12 
Misc 2d 427. 

63. N.Y.—In re Jacobsen’s Estate, 306 N.Y.S.2d 290, 

61 Misc.2d 317, affd. 306 N.Y.S.2d 297, 33 
A.D.2d 760. 

69. N.C.—Wells v. Dickens, 162 S.E.2d 552, 274 N.C 
203. 

70. Ind.—McGahan v. National Bank of Logansport, 
281 N.E.2d 522, 151 Ind.App. 658. 
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73. N.Y.—In re Clark’s Estate, 236 N.R2d 152, 21 
N Y.2d 478, 288 N.Y.S.2d 993. 

Jurisdiction haring paramount interest 
N.Y —In re Mulhem’s Estate, 297 N.Y.S.2d 485, 31 
A.D.2d 317. 

74. N Y —In re Clark’s Estate, 276 N.Y.S.2d 507, 52 
Mtsc.2d 583, revd. on oth. grds. 281 N Y.S.2d 180, 
28 A.D 2d 55, affd. 236 N.E.2d 152, 21 N.Y.2d 
478, 288 N.E.2d 993. 

75. U.S —Gist v. U.S., C.A.CSL, 423 F 2d 1118. 
NY.—In re Clark’s Estate, 236 N.E.2d 152, 21 N.Y.2d 

478, 288 N.Y.S.2d 993. 

Down v. Moms, 297 N YS.2d 265, 31 A.D.2d 
870 

In re Hams’ Will, 263 N.Y.S.2d 393, 47 Mnc.2d 
836-In re Bowen’s Estate, 351 N.Y.S.2d 113, 76 
Misc.2d 641 

Ohio—In re Gould’s Estate, 140 N.E2d 793, affd. 140 
N.R2d 801. 

Vt.—In re Duval’s Estate, 332 A.2d 802, 133 Vt 197, 

76. Nonresident spouse 

(2) Amendment to New York statute pertaining to 
right of election to take against a will extends to a 
nondomiciliary additional protection, and manifests a 
strong legislative policy to limit testator’s power to 
depnve his spouse of support, and was designed to 
complement, and not to frustrate policies of sister states 
m regard to right of election. 

N.Y.—In re Clark’s Estate, 236 N.R2d 152, 21 N.Y.2d 
478, 288 N YS.2d 993 

77. Cal.—In re Patmore’s Estate, 296 P.2d 863, 141 
C.A.2d 416 

La.—Succession of Martin, App, 147 So.2d 53, writ ref. 

149 So 2d 763, 243 La. 1003. 

Miss.—Banks v. Junk, 264 So.2d 387, 69 A,L.R.3d 
1070. 

Ohio—Pfau v. Moseley, 222 N.R2d 639, 9 Ohio St2d 
13. 
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80. N.Y.—In re Bulova’s Will, 220 N.Y.$.2d 541, 14 
A.D.2d 249. 

87. American citizens domiciled in foreign 
country 

Ohio—In re Gould’s Estate, App., 140 N.R2d 801. 

page 16 

88. N.Y —In re Skidell’s Estate, 266 N.Y.S.2d 868,47 
Misc.2d 147, affd. 266 N.Y.S2d 528, 25 A.D2d 
420, revd. on oth. grds. 221 N.E.2d 535, 18 
N.Y.2d 308, 274 N.Y.S.2d 865. 

93. Wis.—Gabriel v. Gabriel, 204 N.W.2d 494, 57 
Wis.2d 424. 

N D.—Cranston v. Winters, 238 N.W.2d 647. 

§ 1239* -Election between Gift 

by Will and Adverse 
Claim 

Library References 
Wills *=>781. 

98. Ky.—Louisville Trust Co. v. Davidson, 300 
S.W.2d 41. 

Tex.—Hunsucker’s Heirs v. Hunsucker, Civ.App., 455 
S.W.2d 780, err. ref. no rev. err. 

Election required 

(1) N.C.—Glover v. Spinks, 183 S.R2d 262, 12 N.C 
App. 380. 

99. Cal.—Tassi v. Tassi, 325 PJd 872, 160 CA.2d 
680. 

Pa.—In re Andreas’ Estate, 5 D. & G2d 777, 6 Fiduci¬ 
ary 272, 27 LehXJ. 13, 18 Som. 65—In re Andre¬ 
as’ Estate, 6 Fiduciary 272, 27 LeRLJ. 13, 18 Som, 
65. 

page 17 

1. Wis.—Inre Parker’s Will, 76 N.W.2d 712,273 Wis. 
29, 60 A,L.R.2d 730. 
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7. Tex.—Cunningham v. Townsend, CivApp, 291 
S W,2d 438, err. ref no rev. err 

11. Ky —Louisville Trust Co. v Davidson, 300 
S W.2d 41. 

page 18 

12. Ky.—Louisville Trust Co v Davidson, 300 
S.W.2d 41. 

§ 1240. -Election between Gift 

by Will and by Nontesta¬ 
mentary Act 

20. Pa.—Estate of Stalnaker, 479 A.2d 612, 330 Pa. 
Super. 399. 

21. Mass—Hurley v. A’Heam, 157 N.E.2d 223, 338 
Mass 695. 

§ 1243. -Election by Creditor 

page 20 

44. Fla.—Lopez v lopez, 96 So.2d 463. 

§ 1244. Conditional Election 

45. N.Y.—Cbalupowitz v. East River Sav. Bank, 334 
N.Y.S.2d 254, 70 Misc.2d 649. 

§ .1245. By Whom Election Made 

52. Ill.—Rock Island Bank & Trust Co. v First Nat. 
Bank of Rock Island, III., 185 N.E.2d 890, 26 
Ill2d 47, 3 A.L.R.3d 114. 

53. Ark.—Graham v. Hill, 289 S.W.2d 186, 226 Ark 
258. 

Fla.—In re Pearson’s Estate, App., 192 So.2d 89. 

Ill—First Nat. Bank of Danville v McMillan, 145 
N.E2d 60, 12 I11.2d 61—Andrykowski v. Theis, 
189 N.E.2d 3, 40 Ill.App.2d 182. 

Mass.—Old Colony Trust Co. v. CofFman, 172 N.E2d 
609, 342 Mass. 153. 

NY—In re Allan, 184 N.Y S 2d 613, 5 NY 2d 333, 
157 N.E.2d 607, 71 A L.R.2d 932. 

Collins v. Collins, 234 N.Y.S.2d 226, 17 A D 2d 
304, motion den. 191 N.E.2d 906, 13 N Y 2d 723, 
241 N.Y.S.2d 851. 

In re Ende’s Will, 166 NYS.2d 622, 5 Misc.2d 
868, 7 Misc.2d 573—In re Peter’s Will, 195 N.Y. 
S.2d 325, 20 Misc.2d 1082. 

Ohio—In re Callan’s Estate, 135 N.E 2d 464, 101 Ohio 
App. 114. 

Va.—Batleman v Rubin, 98 S.E.2d 519, 199 Va 156. 

Rule prior to statutory amendment 

Fla.—Bibb v. Bickford, App., 149 So.2d 592. 
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58. Mo.—Matter of Savage’s Estate, App., 650 S.W 2d 
346, 

66. Vt—Avery v. Bender, 126 A.2d 99, 119 Vt 313. 

During surviving spouse’s lifetime 

Fla.—In re Estate of Schriver, App. 5 Dist, 441 So.2d 
1105. 

47. N.Y.—In re Fuller's Will, 189 N.Y.S.2d 287, 9 
A.D.2d 565, rearg. den. 194 N.Y.S.2d 454, 9 
A.D.2d 854. 

§ 1246, -Effect of Death or Dis¬ 

ability of Person Entitled 
to Elect 

page 22 

70. Miss,—CJUS. quoted at length In Mullins’ Estate 
v. Mullins’ Estate, 125 So.2d 93,95,239 Miss. 751, 
83 AX.R.2d 1073—CXS. cited in Wolcott v. 
Wolcott, 184 So.2d 381, 384. 

71. Amendment permitting election by person¬ 
al representative 

Wyo.—Morrow v. Diefenderfer, 384 P.2d 601. 

72. N.Y—Matter of Reich, 404 N.Y.S.2d 781, 94 
Misc.2d 319. 


Ohio—In re LaSpina’s Estate, 397 NE2d 1196, 60 
Ohio St 2d 101, 14 0 0.3d 336 

73. Ark —Lamb v Ford, 389 S W 2d 419, 239 Ark. 
339—Estate of Dahlmann v Estate of Dahlmann, 
668 S W.2d 520, 282 Ark 296 

Fla.—In re Pearson’s Estate, App., 192 So 2d 89 

Kan—In re Messenger’s Estate, 494 P2d 1107, 208 
Kan 763 

N Y.—In re Smith’s Will, 154 N.Y S 2d 224. 

Right to claim dower 

Ark —Estate of Dahlmann v Estate of Dahlmann, 668 
S.W 2d 520, 282 Ark. 296. 

76. Miss—McBride v Haynes, 247 So.2d 129. 

78. D.C—Payne v. Newton, C.A., 323 F 2d 621, 116 
U.S.App D C. 319. 

Fla.—In re Anderson’s Estate, App., 394 So 2d 1146 

Ill —Matter of Estate of Thompson, 2 Dist., 475 N.E 2d 
1135, 86 Ill Dec 756, 131 Ill.App.3d 544 

Kan—C.JJS. cited in In re Messenger’s Estate, 494 
P.2d 1107, 1111, 208 Kan. 763 

Md.—Domain v Bosley, 217 A.2d 555, 242 Md. 1. 

Miss.—C.JJS. quoted at length in Mullins’ Estate v 
Mullins’ Estate, 125 So.2d 93, 95, 239 Miss 751, 83 
A.L.R.2d 1073. 

N.Y.—Estate of Charkowsky, 392 N.Y S.2d 368, 89 
Misc.2d 623 

Pa.—In re Strecker’s Estate, 20 D & C.2d 652, 10 
Fiduciary 382 

Vt—In re Davis’ Estate, 274 A.2d 491, 129 Vt. 162. 

Kan—C.JJS. cited in In re Messenger’s Estate, 494 
P 2d 1107, 1111, 208 Kan. 763 

79. N.Y —Estate of Charkowsky, 392 N.Y.S.2d 368, 
89 Misc.2d 623. 

page 23 

93. Ul.-^CJJS. cited in Aagesen v Munson, 166 
N E 2d 637, 639, 25 III. App 2d 336. 

No right of incompetent’s personal representa¬ 
tive where prior order of court 

D.C—Boyer v. Bealor, C A., 271 F.2d 845, 106 U.S. 
App.D.C. 262. 
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94. Ill.—Rock Island Bank & Trust Co. v. First Nat. 
Bank of Rock Island, 185 N.E2d 890, 26 Ill 2d 47, 
3 A.L R.3d 114. 

N.Y—In re Goldfarb’s Will, 184 N.Y S.2d 830, 17 
Misc 2d 649. 

§ 1247. -Physical and Mental 

Incapacity 
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4. Miss.—C.J.S. cited in Wolcott v. Wolcott, 184 

So.2d 381, 384. 

5. Widow 

Miss—Wolcott v. Wolcott, 184 So 2d 381. 

“Persons interested” to set aside election 
N.Y—In re Lukas’ Estate, 328 N.Y.S.2d 118, 38 
A.D.2d 784. 

6. N.Y—In re Lukas’ Estate, 328 N.Y.S.2d 118, 38 

A.D.2d 784. 

9. Fla.—Edwards by Harris v. Edwards, 106 So.2d 

558. 

N.Y—In re Fuller’s Estate, 308 N.Y.S,2d 193, 33 
A.D.2d 1095 

N.G—CJJS. cited in Wells v, Dickens, 162 S.E2d 552, 

559, 274 N.G 203. 

Guardian held without statutory authority to 
elect 

N.Y—Matter of Gilchrist’s Will, 403 N.Y.S.2d 175, 93 
Misc.2d 475. 

10. Of incompetent widow 

Fla.—Edwards by Harris v. Edwards, 106 So.2d 558. 
Me—In re Thaxter, 147 A.2d 126, 154 Me. 288. 


13. Miss—Jenkins v Borodofsky, 211 So 2d 874. 

15. Ill —First Nat Bank of Danville v. McMillan, 145 
N.E 2d 60, 12 IU.2d 61. 

page 26 

17. N.Y—In re Ross, 185 N Y.S2d 928, 17 Misc.2d 
302, 336 

18. Me—In re Thaxter, 147 A.2d 126, 154 Me. 288. 

26. Pa—In re Miller’s Estate, 21 D. & C.2d 441, 7 
Lebanon 25. 

27. Ill—Kinnett v. Hood, 185 N E2d 888, 25 IlL2d 
600, 3 A.L R.3d 1. 

Ohio—In re Callan’s Estate, 135 N.E 2d 464, 101 Ohio 
App. 114—In re Strauch’s Estate, 229 N.E 2d 95, 
11 Ohio App 2d 173, affd. 239 N E 2d 43, 15 Ohio 
St.2d 192. 

Nature of probate court order 

Fla —In re Rogers’ Estate, App., 199 So 2d 741, clari¬ 
fied op. 205 So.2d 535. 
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29. Notice to heirs not required 

Okl.—Oden v Russell, 371 P.2d 489 

31. N C— Wells v. Dickens, 162 S.E2d 552, 274 N.G 
203. 

Ohio—In re Strauch’s Estate, 229 NE.2d 95, 11 Ohio 
App 2d 173, affd. 239 N.E2d 43, 15 Ohio St2d 
192. 

Pa—In re Peden’s Estate, 12 Fiduciary 71—In re Pe- 
den’s Estate, 185 A 2d 794, 409 Pa 194, 21 A.L. 
R 3d 312. 

Time for approval 

Mass.—Old Colony Trust Co. v. Coffman, 172 N.E2d 
609, 342 Mass. 153. 

Nunc pro tunc order 

N.Y—In re Harris’ Will, 229 N.Y.S.2d 997, 35 Misc.2d 
443. 

Doctrine of equitable election held not applica¬ 
ble 

Pa—In re Peden’s Estate, 185 A.2d 794, 409 Pa. 194, 
21 ALR3d 312. 

36. Showing of incapacity 

HI—In re Klekunas’ Estate, 205 N.E.2d 497, 56 Ill. 
App.2d 70. 
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37. Ill—In re Klekunas’ Estate, 205 N.E2d 497, 56 
Dl.App.2d 70. 

Miss.—Mullins’ Estate v. Mullins* Estate, 125 So.2d 93, 
239 Miss. 751, 83 A.L.R.2d 1073—Wolcott v. Wol¬ 
cott, 184 So.2d 381. 

N.Y—In re Fuller’s Estate, 308 N.Y.S.2d 193, 33 
A.D.2d 1095. 

Okl—Dougherty v. Federal Nat. Bank & Trust Co. of 
Shawnee, 377 P.2d 963. 

County judge authorized to grant or refuse peti¬ 
tion 

Fla.—Edwards by Harris v. Edwards, 106 So.2d 558. 

General guardian 

N.C —Fullam v. Brock, 155 S.K2d 737, 271 N.C. 145. 

40. Ohio—In re Callan’s Estate, 135 N.E2d 464, 101 
Ohio App. 114. 

Okl.—Oden v. Russell, 371 P.2d 489. 

County court 

Okl—Dougherty v. Federal Nat. Bank & Trust Co. of 
Shawnee, 377 P.2d 963. 

Persons entitled to contest election 

Ohio—In re Cook's Estate, 249 N.E2d 799, 19 Ohio 
St.2d 121. 
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42. Fla.—Edwards by Harris v. Edwards, 106 So.2d 
558. 

47. HI—Aagesen v. Munson, 166 N.E.2d 637, 25 
HLApp.2d 336. 

48. Miss.—Wolcott v. Wolcott, 184 So.2d 381. 

♦9. Fla.—In re Aron’s Estate, App., 118 So.2d 546. 
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52. Iff—CJ.S. dted in Kinnett v. Hood, 185 N.R2d 
888, 889, 25 E1.2d 600, 3 A.L.R 3d 1. 

Neb.—In re Clarkson’s Estate, 226 N.W2d 334, 193 
Neb. 201. 

Ohio—In re Callan’s Estate, 135 N.R2d 464, 101 Ohio 
App. 114—In re Strauch’s Estate, 229 N.E.2d 95, 
11 Ohio App.2d 173, affd. 239 N R2d 43, 15 Ohio 
St2d 192. 

Duty of executor 

Ohio—In re Cook’s Estate, 249 N E 2d 799, 19 Ohio 
St2d 121. 

53. Ohio—In re Callan’s Estate, 135 N E 2d 464, 101 
Ohio App. 114. 

Pa.—In re Miller’s Estate, 21 D. & C 2d 441, 7 Lebanon 
25. 

55. Okl.—Dougherty v. Federal Nat. Bank & Trust 
Co. of Shawnee, 377 P.2d 963. 

56. N.Y.—In re Stern, 220 N.Y.S.2d 79, 31 Misc2d 

64. 

57. Ala.—Copeland v. Turner, 143 So 2d 625, 273 
Ala. 609. 

I1L—In re Klekunas’ Estate, 205 N.R2d 497, 56 III 
App.2d 70. 
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58. Del —Fidelity-Philadelphia Trust Co. v. Wilming¬ 
ton Trust Co., Ch., 159 A.2d 292, 39 DeLCh. 100, 
applying Pennsylvania law. 

Pa.—In re Miller’s Estate, 21 D. & C 2d 441, 7 Lebanon 
25. 

60. Neb.—In re Clarkson’s Estate, 226 N.W.2d 334, 
193 Neb 201 

Ohio—In re Strauch’s Estate, 229 N E.2d 95, 11 Ohio 
App.2d 173, affd. 239 N.E.2d 43, 15 Ohio St2d 
192. 

61. Iff—Kinnett v Hood, 185 N.R2d 888, 25 Iff2d 
600, 3 A.L.R.3d 1. 

64. Neb.—In re Clarkson’s Estate, 226 N.W.2d 334, 
193 Neb. 201. 

65. Ill.—Kinnett v. Hood, 185 N.R2d 888, 25 IU.2d 
600, 3 A.L.R.3d 1. 

Pa.—In re Miller’s Estate, 21 D. & C.2d 441, 7 Lebanon 
25. 

66. Ala.—Copeland v. Turner, 143 So.2d 625, 273 
Ala. 609. 

Ohio—In re Rieley’s Estate, 194 N.E.2d 918. 

67. Neb.—In re Clarkson’s Estate, 226 N.W.2d 334, 
193 Neb. 201. 

page 32 

69. Discretion abused 

Ohio—In re Strauch’s Estate, 229 N.R2d 95, 11 Ohio 
App.2d 173, affd. 239 N.R2d 43, 15 Ohio St.2d 
192. 

74. Neb.—In re Clarkson’s Estate, 226 N.W.2d 334, 
193 Neb. 201. 

75. Ill.—Kinnett v. Hood, 185 NJE2d 888, 25 IU.2d 
600, 3 A.L.R.3d 1. 

Ohio—In re Callan’s Estate, 135 N.E2d 464, 101 Ohio 
App. 114. 

77. Benefit to widow’s estate 

Iff—In re Dalton’s Estate, 328 N.R2d 257, 60 IU.2d 
451. 

§ 1249. Time for Making Election 
Library References 
Wills «=>790. 

80. N.D.—GJ.S. blade letter summary quoted la Fish 
v. Berzel, 101 N.W.2d 548, 556. 

81. Okl.—Oden v. Russell, 371 P.2d 489. 

Advanced age and illness 

Pa.—In re Levin’s Estate, 30 D. & C.2d 63, 13 Fiduci¬ 
ary 392. 

82. Distribution or closing of estate 

(2) U.S.—C.I.R, v. Siegel, C.A., 250 F.2d 339. 


Heirship proceeding 

Cal.—In re Tassi’s Estate, 16 Cal.Rptr. 616, 196 C.A2d 
494. 
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85. N.Y.—In re Ratynski’s Will, 173 N.Y S 2d 393, 
10 Misc 2d 1081. 

86. Ohio—Poe v Sheehan, 151 N R2d 660, 106 Ohio 
App 413 

87. Pa.—In re Hersbey’s Estate, 1 Adams L J 160,10 
Fiduciary 390 

88. N Y.—In re Warren’s Estate, 229 N Y.S.2d 1004, 
16 A.D.2d 505, affd. 187 N.E.2d 47g, 12 N.Y 2d 
854, 236 N.Y S.2d 628. 

NC.—Tighe v Michal, 254 SE2d 538, 41 NC.App 

15. 

91. N.Y.—In re Peter’s Will, 195 NYS.2d 325, 20 
Misc.2d 1082. 

Ohio—In re Rogers’ Estate, 160 N.E.2d 441 

Pa.—In re Levin’s Estate, 30 D. & C 2d 63, 13 Fiduci¬ 
ary 392. 
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97, Pa.—In re Graham's Estate, 14 Fiduciary 242 

1. N.Y.—In re Silverman’s Estate, 344 N Y.S 2d 36, 

74 Misc 2d 399. 

Va—Batleman v Rubin, 98 SE2d 519, 199 Va. 156. 
Wis.—In re Rehfuss’s Estate, 222 N.W.2d 617, 65 
Wis.2d 409. 

2. Va—Batleman v Rubin, 98 S.E.2d 519, 199 Va. 

156. 

3. Miss.—Wolcott v. Wolcott, 184 So.2d 381 

Pa.—In re Brustolm’s Estate, 26 D & C.2d 708, 10 
Chest 226, 11 Fiduciary 523. 

II. Wis.—In re Rehfuss’s Estate, 222 N W.2d 617, 65 
Wis.2d 409 

§ 1250. -Under Statutes 
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15. US—Duca v. U.S., DCMd, 236 FSupp. 747 
Fla.—In re Anders' Estate, App., 197 So.2d 837. 

Ill— In re Suth’s Estate, 258 N.R2d 351, 45 Iff2d 192 
Kan.—In re Jones’ Estate. 298 P.2d 230, 179 Kan. 744. 
Miss,—Wolcott v. Wolcott, 184 So.2d 381. 

No retroactive effect 

Colo—Matter of Abbott’s Estate, 571 P.2d 311, 39 
Cdo.App 536. 

Wis.—Matter of Eisenberg’s Estate, App., 280 N.WJd 
359, 90 Wis.2d 620, app. dism. 100 S.Ct. 476, 444 
U.S. 976, 62 L.Ed.2d 403. 

Statute valid 

Wis.—Matter of Eisenberg’s Estate, App., 280 N W.2d 
359, 90 Wis.2d 620, app. dism. 100 S.Ct 476, 444 
US. 976, 62 L-Ed.2d 403. 

Statute invalid 

Ark.—Hall v. Hall, 623 S.W 2d 833. 274 Ark. 266, cert 
den. 102 S.Ct 1770, 456 U S. 916, 72 LEd.2d 175. 

16, Fla —In re Anders’ Estate, App., 197 So,2d 837- 
In re Arner’s Estate, App., 218 So.2d 471 

III. —In re Meskimen’s Estate, 228 N.R2d 255, 84 

IU.App.2d 911, affd. 235 NJR2d 619, 39 HL2d 415. 
Kan.—In re Jones’ Estate, 298 P.2d 230, 179 Kan. 744. 
Ky.—Harlow v. Harlow, 551 S.W.2d 230. 

Mass.—Miller v MUler, 158 N.E.2d 674, 339 Mass. 
262. 

Miss.—In re Bullock’s Estate, 239 So.2d 925. 

N.J.—McKay v. McKay’s Estate, 445 A,2d 473, 184 
N.J.Super. 217, affd. 455 A2d 1142, 188 NJ.Super. 
44. 

N.Y.—In re O’Shea’s Will, 255 N Y.S.2d 729, 45 
Misc.2d 84, affd. AD., 263 KYSOd 554, 24 
A.D.2d 845—In re Latowitzky’s Will, 290 N.Y. 
S.2d 667, 56 Misc 2d 916. 

N.C.—Taylor v. Taylor, 271 S.R2d 506, 301 N.C 357. 
Ohio—Pfeu v. Moseley, 222 N.R2d 639, 9 Ohio St.2d 
13. 

Tenn.—Feder v. Flattau, 325 S.W.2d 555, 205 Tenn. 
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Statute of limitation! 

N.C.—Whitted v. Wade, 100 S.R2d 263, 247 N.C 
81—Overton v. Overton, 129 S.R2d 593, 259 N.C 
31. 

Statute construed 

Mass.—Crowell v. Sallen, 458 N.R2d 1222, 17 Mm. 

App. 437, review dm 461 NE2d 1219, 

N C —Matter of Cox’s Estate, 233 S.R2d 926, 32 N.C 
App 765, cert, den., 235 S.R2d 783,292 N.C 729. 
Ohio—In re Whteman’s Estate, 209 N.E2d 427, 3 Otto 
St.2d 66 

17. HI—Resale's Estate v. Rosene, 384 N.E2d 487, 
23 III Dec. 693, 66 IH.App.3d 999. 

NY.—In re O’Shea’s Will, 255 N.Y.S.2d 729, 45 
Mac.2d 84, affd., AD., 263 N.Y.S.2d 554, 24 
AD 2d 845 

Pa—In re Faller’s Estate, 180 A2d 33, 407 Pa. 71 
Notice none pro tanc not permitted 
(2) Other matters. 

N.Y —In re Brookes’ Will, 195 N.Y.S.2d 389,9 AD.2d 
927, app. den. 199 N.Y.S2d 442, 10 AD»2d 717, 
app. den. 203 N.YSJd 888, 8 N.Y.2d 844, 168 
N.E2d 697, affd. 216 N.Y.S.2d 88, 9 N.Y.2d 840, 
175 N.E2d 457. 

19. Iff—In re Stith’s Estate, 258 N.R2d 351,45 Iff 2d 
192. 

Wyo.—In re Hartt’s Estate, 295 P.2d 985, 75 Wya 305. 

20. N.C.—Tighe v. Michal, 254 S.R2d 538, 41 N.C 
App. 15. 

Ohio—In re Callan’s Estate, 135 N.E2d 464, 101 Ohio 
App. 114. 

Widow 

(2) Other statements. 

NC—Joyce v. Joyce, 133 S.R2d 675, 260 N.C. 757. 
Purpose 

IB.—In re Stith’s Estate, 258 N.R2d 351, 45 IIL2d 192. 
“Proceedings for advice” tolling statute 
Ohio—Barlup v. Holloway, 266 N.R2d 241, 25 Ohio 
App.2d 44. 
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24. Fla.—In re Arner’s Estate, App., 218 So.2d 47L 
Iff—In re Suth’s Estate, 258 N.R2d 351, 45 HL2d 191 
Neb.—In re Jacobson’s Estate, 281 N.W.2d 551 204 

Neb. 18ff 

N.C—Vinson v. Chappell. 166 S.R2d 686, 275 N.C 
234. 

Ohio—In re Witteman’s Estate, 209 NJL2d 427,3 Ohio 
St 2d 66—Pfau v. Mosdey, 222 N.R2d 639,9 Ohio 
St 2d 13 

In re Wdfd’s Estate, 209 N.R2d 594, 3 Ohio 
App.2d 11, 

Election held timely 

Ind.—Matter of Wegmilkr’s Estate, 377 N.R2d 664, 
177 IndApp. 16 

Election held not timely 
Fla.—In re Rogers’ Estate, App., 171 So. 2d 428* 
Effect of appeal on statutory period for election 
Fla.—First Nat Bank of Birmingham v, McFarland, 
App, 200 So 2d 244 

Untimely waiver nullity 

Mass.—Mainini v. Tilton, 308 N.E2d 571, 2 MassApp. 
803. 

25. Fla.—In re Arner’s Estate, App., 218 So.2d 471. 

26. Ohio—Pfau v. Mosdey, 222 N.R2d 639, 9 Ohio 
St.2d 13. 

Tenn.—In re Brown’s Estate, 454 S,W.2d 122, 224 
Tenn. 302. 

30. HI—Stathos v. La Salle Nat. Bank, 210 N.R2d 
828, 62 HlApp.2d 398. 

Ohio—In re Witteman’s Estate, 209 N.R2d 427, 3 Ohio 
St.2d 66. 

In re WolfeTs Estate, 209 N.R2d 594, 3 Ohio 
App.2d 11. 

Or.—Hilderbrand v. Miller, SOI P.2d 1316, II OrApp. 
380. 
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Effect of intestacy 

Md.—Senk v. Mork, 129 A.2d 675, 212 Md 413 
31. Miss.—Rush v. Rush, 360 So.2d 1240 
N.C.—First-Citizens Bank & Trust Co. v. Willis, 125 
S.E.2d 359, 257 NC. 59. 

3$. U.S.—Schmidt v. US, D.C.Kan, 279 FSupp. 
811 

Colo.—Davey v Weber, 295 P 2d 688, 133 Colo 365 
UL—Rosene’s Estate v. Rosene, 384 N E 2d 487, 23 
Ill.Dec. 693, 66 IllApp3d 999 
N.Y.—In re Collins’ Estate, 245 N Y S 2d 384, 13 
N.Y.2d 194, 195 N.E2d 53 
Wyo.—In re Hartt’s Estate, 295 P 2d 985, 75 Wyo 305 
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40. Pa.—In re Faller’s Estate, 180 A.2d 33, 407 Pa 
73. 

Wyo.—In re Hartt’s Estate, 295 P.2d 985, 75 Wyo. 305 
Fraudulent representations not shown 
Neb.—In re Estate of Hesemann, 336 N W 2d 568, 214 
Neb. 842. 

42. N.Y.—In re O’Shea’s Will, 255 N.Y S 2d 729, 45 
Misc.2d 84, affd., AD, 263 NYS.2d 554, 24 
A D.2d 845. 

Pa.—In re Faller’s Estate, 180 A 2d 33, 407 Pa. 73. 

However, under particular statutory 
provisions, election by a guardian ap¬ 
pointed after the statutory period had 
run has been held to be timely. 46,5 

46.5. N.C.—Whitted v. Wade, 100 S.E 2d 263, 247 
N.C 81. 

47. N.C.—In re Mescall’s Estate, 273 N.Y.S.2d 778, 
51 Misc.2d 751. 

Executor held to have right to appeal 

Wyo.—In re Hartt’s Estate, 295 P.2d 985, 75 Wyo. 305. 
Beneficiary held to have right to appeal 
Wyo.—In re Hartt’s Estate, 295 P 2d 985, 75 Wyo 305 

48. N.Y.—In re Allan, 184 N.Y.S.2d 613, 5 N Y.2d 
333, 157 N.E2d 607, 71 A.L.R 2d 932. 

In re O’Shea’s Will, 255 N.Y S 2d 729, 45 
Misc.2d 84, affd, AD., 263 NYS.2d 554, 24 
A.D.2d 845. 

Ohio—In re Wolfel’s Estate, 209 N.E2d 594, 3 Ohio 
App.2d 11. 

Utah—In re Thurman’s Estate, 369 P 2d 925, 13 Utah 
2d 156. 

Petition held timely 

N.Y.—In re Kline’s Estate, 297 N.Y S 2d 350, 59 
Misc 2d 27. 
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50. DL—In re Stith’s Estate, 244 N.E.2d 834, 105 
IH.App.2d 429, affd- 258 N.E.2d 351, 45 I11.2d 
192, 59 A,L.R.3d 762. 

N.Y.—In re Mescall’s Estate, 273 N.Y S 2d 778, 51 
Misc.2d 751. 

51. Wis.—In re Rehfuss’s Estate, 222 N W 2d 617, 65 
Wis2d 409. 

54. N.Y.—In re Stultz’ Estate, 159 N.Y.S.2d 516, 4 
Misc 2d 847—In re Hart’s Estate, 279 N.YS.2d 
119, 53 Misc 2d 555, affd. 292 N.Y.S.2d 1017, 30 
A.D.2d 781. 

Evidence held sufficient to show reasonable 
cause 

N.Y.—In re Kline’s Estate, 297 N.Y.S.2d 350, 59 
Misc.2d 27. 

Ohio—In re lone’s Estate, 439 N.E2d 458, 1 Ohio 
App.3d 70, 1 O.B.R 350. 

56. N.Y.—In re Hart’s Estate, 279 N.Y.S.2d 119, 53 
Misc.2d 555, affd. 292 N.Y.S 2d 1017, 30 A.D.2d 
781. 


§ 1251. Relief in Equity to Person 
Failing to Elect 

58. Sufficiency of evidence 
Pa—In re DiMarco’s Estate, 257 A 2d 849, 435 Pa. 
428 

Burden of proving fraud 

Pa—In re DiMarco’s Estate, 257 A 2d 849, 435 Pa 
428 

§ 1252. Proceedings to Compel Elec¬ 
tion 


page 39 

63. NY —In re Jacobsen’s Estate, 306 N.Y S 2d 290, 
61 Misc 2d 317, affd. 309 N.Y S 2d 297, 33 
A.D.2d 760 

Motion held properly overruled 

(2) Other instances. 

Md.—Ledingham v Bayless, 145 A.2d 434, 218 Md 
108. 

Scope of review 

Mo.—Youngblood’s Estate v Youngblood, 457 S.W 2d 
750 

§ 1254. Revocation of Election 
Library References 

Wills <£=>796. 

72. Kan—In re Rooney’s Estate, 317 P2d 416, 181 
Kan. 1029—Younger v Younger’s Estate, 426 
P.2d 67, 198 Kan. 547 

N.Y—In re Donnelly’s Estate, 155 N.Y.S.2d 922, 3 
Misc.2d 986, app dism 159 N.Y S 2d 461, 2 
A D 2d 968—In re Bulova’s Estate, 216 N Y.S 2d 
26, 29 Misc.2d 160, affd. 220 N Y S 2d 541, 14 
A.D 2d 249 

N.C.—Greene v. Lynch, 277 SE2d 454, 51 NC.App. 
665 

Okl.—Oden v. Russell, 371 P.2d 489 

Pa —In re Hultz’ Estate, 57 Berks 7 

Revocation allowed 

N Y.—In re Allan’s Will, 172 N.Y.S 2d 447, 5 A.D.2d 
453, rearg den. 174 N.Y.S 2d 217, 6 AD-2d 676, 
affd 184 NY.S.2d 613, 5 N.Y.2d 333, 157 N.E.2d 
607. 

73. U.S.—First Nat Bank of Birmingham v. U.S, 
D.C.Ala., 328 F.Supp. 1339. 

N Y.—In re Sarkissian’s Estate, 305 N.Y.S.2d 324, 33 
A D 2d 652 

74. Widow 

(2) Other statements 

N.Y—In re Sullivan’s Estate, 237 N.Y.S.2d 810, 37 
Misc.2d 1074 
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79. Ohio—Baker v. Hutyera, 267 NE.2d 604, 27 
Ohio Misc 19. 

82. N.Y.—In re Fuchs’ Estate, 212 N.Y.S.2d 472, 27 
Misc.2d 352. 

90, Ga.—Brady v. Brady, 129 S.E.2d 82, 107 Ga App. 

52. 

91. Ill.—In re Lightner’s Estate, 225 N E.2d 417, 81 
Ill.App.2d 263. 

Widow’s election 

(4) Other matters. 

Ga.—Brady v. Brady, 129 S.E.2d 82, 107 Ga.App 52 
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An election by the guardian of an 
incompetent widow will not be set 
aside on a showing that she would 
have received more otherwise. 965 

96.5. Okl.—Oden v. Russell, 371 P.2d 489. 

97. Pa—In re Bloise’s Estate, 13 Fiduciary 571. 
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4. Ga.—Brady v Brady, 129 SE2d 82, 107 Ga App 
52. 
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12. Wyo.—Matter of Reno’s Estate, 604 P.2d 550. 

13. N Y —In re Allan’s Estate, 160 N Y.S.2d 587, 5 
Misc.2d 92, mod, on oth grds. 172 N Y.S.2d 447, 

5 A.D.2d 453, rearg. den. 174 N.Y.S.2d 217, 6 
AD 2d 676, affd 184 N.Y.S 2d 613, 5 N Y.2d 
333, 157 NE 2d 607 

Wyo —In re Hartt’s Estate, 295 P 2d 985, 75 Wyo 305 

14. N.Y —In re Toumeau’s Estate, 156 N Y.S.2d 793, 

4 Misc.2d 941 

15. NY—In re Allan, 184 NYS.2d 613, 5 N.Y.2d 
333, 157 N E2d 607, 71 A.L R 2d 932. 

20. NY—In re Allan, 184 N.YS.2d 613, 5 NY.2d 
333, 157 NE2d 607, 71 A L R.2d 932 

§ 1255. -Equitable Relief 

against Election 

Library References 
Wills <3*797. 

25. Pa—In re Thompson’s Estate, 10 Fiduciary 129, 
108P.LJ 311 

Equitable estoppel 

Colo.—In re Piazza’ Estate, 526 P 2d 155, 34 Colo.App 
296 
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27. Pa —In re Barr’s Estate, 72 Montg. 419 

34. Residuary devisee held not entitled to con¬ 
test election 

Ohio—In re Callan’s Estate, 135 N E.2d 464, 101 Ohio 
App. 114 

Legatees held not entitled to contest election 

Ohio—In re Strauch’s Estate, 229 N.E 2d 95, 11 Ohio 
App.2d 173, affd 239 N.E.2d 43, 15 Ohio St.2d 
192 

35. Pa.—In re Reider’s Estate, 5 D. & C.2d 670, 6 
Fiduciary 110, 15 Law.LJ. 28 

An answer on the merits may consti¬ 
tute a waiver of in personam jurisdic¬ 
tional defects in the proceedings. 405 

40.5. Pa.—In re Morell’s Estate, 233 A-2d 522, 426 
Pa. 528. 

41. N Y.—In re Goethie’s Will, 161 N.Y.S.2d 785, 9 
Misc.2d 906 

Pa —In re Deyer’s Estate, 57 Lane Rev 343 

page 44 

44. Pa.—In re Hultz’ Estate, 57 Berks 7—In re 
McComsey’s Estate, 16 Fiduciary 76, 59 Lane. 
Rev 513 

Shifting of burden 

Pa.—In re Deyer’s Estate, 57 Lanc.Rev 343. 

50. Kan —In re Jones’ Estate, 298 P.2d 230, 179 Kan. 
744 

N.Y.—In re Goethie’s Will, 161 N Y.S.2d 785, 9 
Misc 2d 906. 

51. N.Y—In re Nowakowski’s Estate, 162 N.YS.2d 
19, 2 N.Y.2d 618, 142 N.E.2d 198 

In re Wesche’s Will, 169 N.Y,S.2d 612, 4 A.D 2d 
997, affd. 174 N.YS.2d 647, 4 N.Y.2d 895, 151 
N.E.2d 83. 

Pa.—In re Rosciolo’s Estate, 258 A.2d 623,434 Pa 461 
In re Dennis’ Estate, 8 Fiduciary 185, 56 Lane 
Rev 151—In re Browarsky’s Estate, 10 Fiduciary 
115, 108 P.L.J. 13—In re Faller’s Estate, 180 A 2d 
33, 407 Pa 73—In re Kaufmann’s Estate, 11 Fidu¬ 
ciary 21, affirmed 171 A.2d 48, 404 Pa Super 131 

NY.—Sunshine v. Sunshine, 381 N.YS2d 260, 51 
A.D 2d 326, affd 357 N.E.2d 999, 40 N.Y.2d 875, 
389 N.Y.S.2d 344. 

53. Mass.—Miller v Miller, 158 NE2d 674, 339 
Mass. 262. 

Pa —In re Moore’s Estate, 266 A.2d 641, 439 Pa 578 
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In re McComsey’s Estate, 16 Fiduciary 76, 59 
Lanc.Rev. 513. 

54. Pa.—In re Moore’s Estate, 266 A.2d 641, 439 Pa. 
578. 
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60. Pa.—In re Wagner’s Estate, 51 Berks 218,9 Fidu¬ 
ciary 470, revd. on oth. grds. 159 A2d 495, 398 
Pa. 531, 82 ALR.2d 681. 

61. Ohio—In re Callan’s Estate, 135 N.R2d 464, 101 
Ohio App. 114. 

Remand 

N.Y.—In re Cencevizky’s Will, 185 N.Y.S.2d 906, 8 
A.D.2d 635, am. on oth, grds. 192 N.Y.S.2d 489, 9 
A.D.2d 682 

Reversal 

N Y.—In re French’s Will, 185 N.Y S.2d 132, 8 A.D 2d 
660. 

Other matters relating to such appeals 
have been adjudicated. 625 
62.5. Parties 

Ohio—In re Strauch’s Estate, 239 N.E.2d 43, 15 Ohio 
St.2d 192. 

In re Wolfel’s Estate, 209 N.E2d 594, 3 Ohio 
App.2d 11. 

Tenn.—Pierce v. Tharp, 430 SW.2d 787, 58 Tenn.App. 
362, revd. on oth. grds, Sup., 455 S.W.2d 145, reh. 
den. 457 S.W.2d 529, petition is dism. 461 S.W.2d 
950, cert den. 91 S.Ct 1527, 402 U.S. 929, 28 
L.Ed.2d 863. 

63. Counsel fees 

Mass.—Miller v. Miller, 158 N.E.2d 674, 339 Mass. 
262. 

65. Ohio-Pfeu v. Moseley, 222 N.E.2d 639, 9 Ohio 
St.2d 13 

66. Idaho—Simmons v. Ewing, 529 P 2d 776, 96 Ida¬ 
ho 380. 

67. Estoppel not shown 

Old.—Oden v. Russell, 371 P.2d 489. 

§ 1257. -Right of, and Necessity 

for, Election in General 

68. U.S.—Bach v. McGmnes, C.A.Pil, 333 F.2d 979 

NY.—In re Kune’s Estate, 251 N.Y.S.2d 112, 43 

Misc.2d 387, affd. 255 N.Y.S.2d 467, 22 AD.2d 
852—In re Lotus’ Will, 256 NY.S.2d 311, 45 
Misc.2d 170—In re Friedrichs’ Will, 257 N.Y.S.2d 
641, 45 Misc.2d 800—CJJS. cited in In re Oren- 
stein’s Will, 344 N.Y.S.2d 492, 493, 74 Misc.2d 
288. 

Okl.—Matter of Bouse’s Estate, App., 583 P.2d 514. 

Pa.—In re Brown’s Estate, 4 D. & C.2d 722, 5 Fiduci¬ 
ary 113, affd. 119 A.2d 513, 384 Pa. 99. 

Tex.—Stutts v. Stovall, Civ.App., 544 S.W.2d 938. 

Absolute right in nature of personal privilege 

BL—In re Kleknnas’ Estate, 205 N.E.2d 497, 56 U1 
App.2d 70. 

Ohio—In re Callan’s Estate, 135 N.E.2d 464, 101 Ohio 
App. 114. 

Attempted disposition of joint tenancy property 

Cal—In re Waters’ Estate, 100 Cal.Rptr. 775, 24 
C.A.3d 81. 
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69. N.Y.—In re Rubin’s Will, 265 N.Y.S.2d 407, 48 
Misc.2d 539. 

Widow justified in leaving testator 

Pa.—In re Dzikowsk’s Estate, 47 Erie 45. 

70. Ill.—In re Klekunas* Estate, 205 N.E.2d 497, 56 
IU.App.2d 70. 

Ky.—Harlow v. Harlow, 551 S.W.2d 230. 

Mont.—In re Hetland’s Estate, 531 P.2d 367, 166 Mont. 

122 . 

N.Y.—In re Clark's Estate, 236 N.R2d 152, 21 N Y.2d 
478, 288 N.Y.S.2d 993. 

In re Benin’s Win, 297 N.Y.S.2d 347, 31 A.D.2d 
747, . 


In re Hutchinson's WiD, 293 N.Y3.2d 967, 57 
Misc.2d 1012—In re Loweu’s Will, 294 N.Y.S2d 
957, 58 Mtsc.2d 190. 

OkL—Simmons v. Richards, 441 P.2d 378. 

71. Ga.—Strother v. Kennedy, 127 S,E.2d 19,218 Ga. 
180 

NY.—In re Shupack’s Will, 154 N.YS.2d 441, 1 
N.Y.2d 482, 136 NE2d 513. 

In re Noble’s Estate, 157 N.Y.S2d 201, 2 
A.D.2d 897—In re Anderson’s Estate, 285 N.Y 
S.2d 454, 29 AD.2d 621. 

72. Mo.—White v. Mulvania, 575 S.W.2d 184. 

Common-law marriage 

N.Y.—In re Wergeris Estate, 315 N.Y.S.2d 943, 64 
Misc.2d 1094 

73. N.Y.—In re Goethie’s Win, 161 N.Y.S.2d 785, 9 
Mile. 2d 906 

P*8e*7 

83. Cal.—In re Matter's Estate, 89 CaLRptr. 787, 11 
C.A.3d 409. 

86. Cal.—In re Wolfe’s Estate, 311 P.2d 476, 48 C.2d 
570 

In re OrWitz’ Estate, 40 Cal.Rptr. 545, 229 
CA.2d 767. 

Pa.—In re Wisser*s Estate, 5 Fiduciary 653. 

Wish—In re Patton’s Estate, 494 P.2d 238, 6 Wash. 
App. 464. 

Wis.—In re Parker’s Will, 76 N.W.2d 712, 273 Wis. 29, 
60 AL.R.2d 730. 

Election not required 

Ga—Studshll v. Studstill, 204 S.E2d 496, 130 GaApp. 
803. 

Tex.—Noble v. Noble, App 4 Dist., 636 S.W.2d 551. 
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88. Md.—Domain v Bosky, 217 A2d 555, 242 Md. 
1. 

91. NJ.—Risley v. Kirkman, 267 A.2d 5a 56 N.J. 
464. 

N.C.—Hicks v. Koutro, 105 S.E2d 196, 249 N.C. 61. 
94. N.Y.—In re Flyer’s Win, 279 N.YS.2d 76, 53 
Miso2d 476. 

96. N.Y.—In re Schlinger’s Will, 265 N.Y.S.2d 32, 48 
Misc.2d 345, 438—In re Jacobsen’s Estate, 306 
N.Y.S.2d 290, 61 Misc.2d 317, affd. 306 N.Y.S.2d 
297, 33 AD.2d 760. 

Okl—McSpadden v. McSpaddea, 331 P.2d 471. 
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1. Tex.—Buschman v. Bryant, GvApp., 400 S.W.2d 

950. 

2. U.S.—Robinson v. G L R., C.A.5, 675 F.2d 774, 

cert. den. 103 S.Ct 30a 459 U S. 97a 74 L,Ed.2d 
282. 

Tex.—Buschman v. Bryant, Civ App, 400 S.W.2d 950 

5. N.C.—Walston v. Atlantic Christian College (Inc.), 

128 S.E2d 134, 258 N.G 130. 

Va.—Johnson v McCarty, 115 S.E2d 915, 202 Va, 49. 

6. N.G—Glover v. Spmks, 183 S.E2d 262, 12 N.G 

App. 380. 

13. N.Y -In re Gaiewitz’ Estate, 148 N.Y.S.2d 823, 3 
Misc.2d 197, rearg. and app. den. 161 N.Y.S.2d 
83a 3 A.D.2d 833, affd. 163 N.Y.S.2d 937, 3 
AD.2d 736. 

§ 1258. -Statutory Provisions 

library References 
Wills $=>779. 

page 50 

15. Cola—In re Piazza’s Estate, 526 P.2d 155, 34 
Colo.App. 296. 

Fla.—In re Rogers’ Estate, App., 171 Sa2d 428. 
Kan.—In re Jones’ Estate, 298 P.2d 23a 179 Kan. 744. 
N.M.—In re Graefs Will, 466 P2d 112 81 N.M. 266. 
N.Y,—In re Allan, 184 N.Y.S.2d 613, 5 N.Y.2d 333, 
157 N.E2d 607, 71 A.LR.2d 932. 
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Application of Liberman. 167 S.YSJd 158, 4 
A.D2d 512, affd 177 N.Y SJU 707,5 N.Y*2d 719, 
152 N.E2d 665—Cofims v. Coffim, 234 N.Y.S.2d 
226, 17 AD.2d 304, motioo den. 191 N.E2d 906, 
13 N.Y.2d 723, 241 N.YA2d 851. 

N.C—First Union Nat. Bank of N.G v. Mrivio, 130 
S.E2d 387,259 N.C 255-Vinson v. Chappell. 166 
S.E2d 686, 275 N.G 234. 

Yimou v. Chappell 164 S.E2d 631, 3 N.CApp. 
348, affd. 166 S.E2d 686, 275 N.G 234. 

Beqaest terminable on remarriage at not defeat¬ 
ing right to elect 

NY.—In re Gallagher’s Estate, 169 N.Y32d 271, 10 
M»c.2d 422, affd. 184 N.Y.S.2d 782, 7 AD.2d 
1029. 

Statute valid 

Cola—Sweeney v. Summers, 571 P.2d 1067, 194 Colo. 
149. 

16. N.Y—In re dark’s Estate, 236 N.E2d 152, 21 
N.Y.2d 478, 288 N.Y.S.2d 993. 

N.G—Phillips v. Phillips, 252 SE2d 761, 296 N.C 
590 

Tenn.—Merchants A Planters Bank v. Myers, App., 644 
S.W.2d 683. 

17. N.Y.—In re Liberman's Estate, 190 N.YE2d 672, 
6 N.Y.2d 525, 160 N.E2d 912 

In re Lowen’s Will 294 N.Y.S.2d 957, 58 
Misc.2d 190 

Utah—In re Thurman’s Estate, 369 P2d 925, 13 Utah 
2d 156. 

18. N.Y—In re Stoeger’s Estate, 234 N.YA2d 537, 
17 AD.2d 986. 

Other statements of purpose 

Ala.—Hall v. McBnde, 416 So.2d 986. 

Miss.—Wokott v. Wolcott, 184 So.2d 381. 

N.G—Vinson v. Chappdl 166 S.E2d 686, 275 N.G 
234. 

20. N.Y.—In re Harris’ Will 229 N.Y.S.2d 997, 35 
Misc,2d 443. 

21. Dl—In re Klekunas’ Estate, 205 N.E.2d 497, 56 
m.App.2d 7U 

Mont’—Matter of Merkel's Estate, 618 P.2d 872. 

N.Y.—In re Aaronson’s Estate, 246 N.YJK2d 61, 20 
AD.2d 133. 

In re Roland’s Estate, 244 N.Y.S.2d 743, 40 
Misc.2d 1018. 

Utah—Matter of Baer’s Estate, 562 P.2d 614, app. dism. 

' 98 S.Q. 35, 434 U.S. 805, 54 L.E<L2d 63. 

Vt.—In re Davis’ Estate, 274 A.2d 491, 129 Vt 162 

Primary purpose 

N.Y.—In re FOfiky’s Will 329 N.Y.S.2d 632 69 
Misc.2d 372 

Statutory policy 

N.Y.—In re Bartley’s Estate, 370 N.Y.S.2d 99a 83 
Mtsc,2d 672 

Intestate share 

(3) Other statements. 

N.Y.—In re Shupack’s Wffl, 154 N.YS.2d 441, 1 
N.Y.2d 482 136 N.R2d 513. 

22 III—Fust Nat. Bank of Danville v. McMQlan, 145 
N.E.2d 60, 12 D12d 61. 

24. N.Y.—In re Connor’s Estate, 161 N.Y.S.2d 681, 5 
Misc2d 696—In re MescaB’s Will 281 N.YS.2d 
394, 54 Mtsc.2d 165. 
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25. Aik.—Hess v. Wims, 613 S.W.2d 85, 272 Ark. 43. 

N.Y -In re dark’s Estate, 236 N.E.2d 152 21 N.Y.2d 

478, 288 N.Y.SL2d 993. 

26. Pa.—In re Henderson’s Estate, 14 D. & C.2d 638, 
8 Fiduciary 409, affd. 149 A-2d 892 395 Pa. 215. 

27. Ariz.—Matter of Beaman’s Estate, App., 583 P.2d 
27a 119 Ariz. 614. 

28. N.Y.—In re Devine’s Estate, 244 N.Y.S,2d 934, 
41 Misc.2d 211. 
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Application to intestacy 

(1) Under a change in statute the right of election of 
a surviving spouse has been expanded to apply to intes¬ 
tacy. 

N.Y —In re Estate of Samowski, 300 N Y S 2d 120, 59 
Misc.2d 586. 

(2) Joint bank account which decedent set up with 
his daughter fell within surviving spouse’s elective share 
to the extent of one-third of it even though decedent’s 
estate was an intestate estate. 

N.Y.—In re Pawhk’s Estate, 316 N Y.S.2d 337, 64 
Misc.2d 970. 

29. Neb.—Sadler v. Sadler, 167 N W.2d 187, 184 Neb. 
318 

NY.—In re Aaronson’s Will, 238 NY.S2d 603, 38 
Misc.2d 426, revd. on oth. grds. 246 N.Y.S2d 61, 
20 A.D2d 133—In re Berger’s Estate, 304 NY. 
S.2d 911, 61 Misc.2d 81—In re Jacobsen’s Estate, 
306 N Y.S.2d 290, 61 Misc 2d 317, affd. 306 N Y 
S.2d 297, 33 A.D.2d 760 

30. NY.—In re Bauer’s Will, 284 N.Y.S2d 98, 54 
Misc.2d 1060, on rearg adhered to 286 N.Y.S.2d 
323, 55 Misc 2d 808—In re Fike’s Estate, 301 
N Y.S.2d 394, 59 Misc 2d 1047—In re Jacobsen’s 
Estate, 306 N Y.S 2d 290, 61 Misc.2d 317, affd. 
306 N.Y.S 2d 297, 33 A.D.2d 760-In re Best’s 
Estate 308 N.Y.S.2d 930, 62 Misc.2d 535. 

Applicability of statute 

Ark.—Bennett v. Bennett’s Estate, 628 S.W 2d 565, 275 
Ark. 262. 

N.Y—In re Mescall’s Will, 281 N Y.S 2d 394, 54 
Misc.2d 165 

Facts and law existing at time of decedent’s 
death 

NY.—In re Jaffer’s Estate, 297 NY.S.2d 655, 31 
A D.2d 759. 

33. N.Y.—In re Semau’s Estate, 233 N Y S.2d 191, 36 
Misc.2d 348-In re Bauer’s Will, 284 N.Y.S.2d 98, 
54 Misc.2d 1060, on rearg, adhered to 286 N Y. 
S.2d 323, 55 Misc 2d 808. 

Supervisory powers 

(2) Other statements. 

N.Y.—In re Hyman’s Estate, 246 N.Y.S.2d 641, 41 
Misc.2d 939. * 

34. “Kindred” construed 

Me.—In re Mardegian’s Estate, 202 A.2d 553, 160 Me 
221—In re Foss’ Estate, 202 A 2d 554, 160 Me. 

214. 

35. N.Y—In re’Aaronson’s Estate, 246 N.Y.S.2d 61, 
20 A.D.2d 133. 

Ohio—Pfau v. Moseley, 222 N E.2d 639, 9 Ohio St 2d 
13 
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36. N.Y—In re Stoeger’s Estate, 234 N.Y.S 2d 537, 
17 A.D.2d 986. 

Misconduct not bar 

Tenn.—Fogo v. Griffin, 551 S.W.2d 677. 

37. N.Y.—In re Berger’s Estate, 304 N.Y.S.2d 911, 61 
Misc 2d 81. 

Pa.—In re Henderson’s Estate, 149 A.2d 892, 395 Pa. 

215. 

In re Hershey’s Estate, 1 Adams LJ. 160, 10 
Fiduciary 390. 

Amendment 

(1) Other matters. 

NJ.—Eyre v. Bloomfield Sav. Bank, 425 A.2d 705, 177 
NJ.Super. 125. 

Statute taking effect after death of husband 

Fla.—In re Rogers’ Estate, App., 171 So.2d 428. 
Decision invalidating statute retroactive where 
dower not vested 
Ala.—Prine v. Wood, 447 So.2d 725. 

38. ■ N.Y.—In re Skidell’s Estate, 266 N.Y S.2d 868,47 

Misc.2d 147, affd 266 N.Y.S.2d 528, 25 A.D.2d 
420, revd. on oth. grds. 221 N.E2d 535, 18 
N.Y.2d 308, 274 N.Y.S.2d 865 
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42. Miss—Mullins’ Estate v Mullins’ Estate, 125 
So 2d 93, 239 Miss. 751, 83 A L R 2d 1073. 

47. N Y.—In re Jacobsen’s Estate, 306 N Y S.2d 290, 
61 Misc 2d 317, afTd. 306 N Y.S 2d 297, 33 
A.D.2d 760 

§ 1259. -Election between Gift 

by Will and Adverse 
Claim 
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60. Cal —In re Waters’ Estate, 100 Cal.Rptr 775, 24 
C.A.3d 81. 

61. U S.—CI R v. Chase Manhattan Bank, C.A.Tex., 
259 F.2d 231, cert, den 79 S.Ct. 589, 359 U.S 
913, 3 LEd.2d 575 

N.M—Reed v. Nevms, 425 P.2d 813, 77 N.M. 587 
Wis —In re Parker’s Will, 76 N W 2d 712, 273 Wis 29, 

60 A.L R2d 730 , 

Disposition of whole of community property 

Cal —In re Mader’s Estate, 89 Cal Rptr 787, 11 C.A.3d 
409—Estate of Kennedy, 185 Cal Rptr. 540, 135 
C A 3d 676 

62. Tex —Wurth v Scher, Civ.App., 327 S.W.2d 72 

63. Fla.—Colclaner v Colclazier, 89 So 2d 261. 

N.C.—North Carolina Nat Bank v Stone, 139 SE.2d 

573, 263 N C 384 

64. N D—Cranston v Winters, 238 N.W.2d 647. 
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72. Ga.—Adams v Adams, 291 S.E.2d 518, 249 Ga. 
477 

Kan—In re Messenger’s Estate, 494 P.2d 1107, 208 
Kan. 763. 

Okl —Dougherty v. Federal Nat. Bank & Trust Co of 
Shawnee, 377 P 2d 963 

Provision held not for election under will 

Del.—Fidehty-Philadelphia Trust Co v Wilmington 
Trust Co, 159 A 2d 292, 39 Del.Ch. 100. 

74. Idaho—Simmons v Ewing, 529 P.2d 776, 96 Ida¬ 
ho 380. 
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82. Mo —Lorch v. Mercantile Trust Co. Nat. Ass’n, 
App., 651 SW 2d 540 

86. Mo.—GJJS. cited in Ussher v Mercantile Trust 
Co, 328 SW 2d 699, 705. 

§ 1261. -Determination Wheth¬ 

er Gift by Will Is in Lieu 
of Dower 
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92. Ohio—Pfau v. Moseley, 222 N.E.2d 639, 9 Ohio 
St.2d 13. 

94. Vt—In re Sharon’s Estate, 157 A.2d 475, 121 Vt. 
322—In re Davis’ Estate, 220 A.2d 726, 126 Vt. 
19. 

95. Ohio—Pfau v Moseley, 222 N.E.2d 639, 9 Ohio 
St 2d 13 

96. N Y —In re Watkins’ Will, 226 N.Y S.2d 745, 31 
Misc.2d 1016. 

97. Ky.—Lurdmg v. Sonne, 480 S.W.2d 173 

98. U.S—Wheaton v. U.S., D.C.Minn., 471 F.Supp. 
972. 

99. Ohio—Pfau v. Moseley, 222 N.E2d 639, 9 Ohio 
St 2d 13 

3. N.Y—In re Jacobsen’s Estate, 306 N Y.S 2d 290, 

61 Misc.2d 317, affd. 306 N Y.S 2d 297, 33 
A D.2d 760. 
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6. Ohio—Pfau v. Moseley, 222 N.E.2d 639, 9 Ohio 

St2d 13 

7. N.Y.—In re Watkins’ Will, 226 N.Y.S 2d 745, 31 

Misc.2d 1016. 


13. Ohio—Pfau v Moseley, 222 N E.2d 639, 9 Ohio 
St 2d 13 
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20. N Y —In re Brettschneider’s Estate, 289 N.Y S.2d 
661, 30 A.D 2d 59 

22. N.Y—In re Moors’ Will, 182 N.Y.S.2d 251, 15 
Misc 2d 783—Application of McGrattan, 351 
NYS.2d 632, 76 Misc 2d 873. 

24. Election held not required 

N.Y—In re Pasnik’s Estate, 216 N.Y.S.2d 1022, 28 
Misc 2d 977 

Matters considered 

NY—In re Uhlfelder’s Estate, 217 N.Y.S 2d 773, 29 
Misc.2d 40, rearg. 221 N.Y.S.2d 801, 31 Mi$c.2d 
917, affd 227 N.Y.S.2d 245, 16 AD.2d 624, affd. 
189 N E 2d 494, 12 N.Y.2d 965, 238 N.Y.S 2d 959 

§ 1262. -Widow’s Allowance or 

Exemption 

page 61 

53. Kan.—In re Snyder’s Estate, 357 P.2d 778, 187 
Kan. 373, 97 A.L.R 2d 1314. 

Pa—In re Homsher’s Estate, 25 D. & C.2d 21, 11 
Fiduciary 335 

54. Okl.—Oden v Russell, 371 P 2d 489. 

Vt—In re Davis’ Estate, 220 A.2d 726, 126 Vt 19. 
56. N Y.—In re Driscoll's Will, 176 N.Y S.2d 463, 12 
Misc.2d 427—In re Davis’ Estate, 220 A.2d 726, 
126 Vt. 19 

58. Vt —In re Sharon’s Estate, 157 A.2d 475, 121 Vt 
322. 

59. Effect 

Ill—First Nat. Bank of Danville v McMillan, 145 
N E.2d 60, 12 III.2d 61. 

61. Vt.—In re Davis’ Estate, 220 A.2d 726, 126 Vt. 
19 
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65. Vt—In re Davis’ Estate, 220 A.2d 726, 126 Vt. 
19. 

68. Iowa—Bankers Trust Co. v. Allen, 135 N.W.2d 
607, 257 Iowa 938. 

N.Y.—In re Galewitz’ Estate, 148 N.Y.S.2d 823, 3 
Mtsc.2d 197, rearg and app. den. 161 N.Y.S.2d 
830, 3 A.D.2d 833, affd. 163 N.YS.2d 937, 3 
A.D.2d 736 

§ 1263. -Provision Otherwise 

than by Will 

page 63 

76. N.M.—Matter of Taggart’s Estate, App., 619 P.2d 
562, 95 NM. 117, 11 A L.R.4th 1201. 

77. Cal —In re Robertson’s Estate, 311 P 2d 573, 151 
CA.2d 209. 

Mass.—Miller v. Miller, 158 N.E.2d 674, 339 Mass. 
262. 

Testamentary substitutes . A stat¬ 

ute providing for election against spec¬ 
ified inter vivos transfers made after 
Aug. 31, 1966 has been considered. 835 
83.5. Statute may not be read literally 
N.Y—In re Kleinerman’s Estate, 319 N.Y.S.2d 898. 
Change in pre-existing joint or trust bank ac¬ 
count 

(1) Change in form or substitution of beneficiary does 
not make account testamentary substitute. 

N.Y.—In re Klemerman’s Estate, 319 N.Y.S.2d 898—In 
re Filfiley’s Will, 329 N.Y.S.2d 632, 69 Misc.2d 
372 

(2) Transfer to another 'bank without change m 
amount or beneficiary does not make account testamen¬ 
tary substitute. 

N.Y.—In re Kleinerman’s Estate, 319 N.Y.S.2d 898. 

(3) Interest or dividends on account not testamentary 
substitute 
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NY—In re Klemerman’s Estate, 319 NYS2d 898 

(4) Additional money deposited in account and divi¬ 
dend or interest thereon is testamentary substitute. 
NY—In re Klei Herman's Estate, 319 N Y.S.2d 898 
Proceeds of real property held by entireties not 
testamentary substitute 

N Y.—In re Fox’ Estate, 324 N.Y S 2d 434, 67 Misc.2d 
470. 

Conditions stated 

NY—In re Filfiley’s Will, 329 NYS.2d 632, 69 
Misc 2d 372 

Determination as to whether right of election 
exists 

NY—In re Handler’s Estate, 371 NY.S2d 297, 82 
Misc.2d 482 

Share need not be returned to estate 
N.Y—In re Handler’s Estate, 371 N.Y S 2d 297, 82 
Misc 2d 482 

Statute construed 

N.Y —In re Zeigher’s Estate, 406 N Y S 2d 977, 95 
Misc 2d 230. 

Custodial accounts not testamentary substitutes 

N.Y—In re Zeigher’s Estate, 406 NYS.2d 977, 95 
Misc.2d 230 

Testator may provide share be in trust 

N Y.—WU1 of Arlin, 465 N.Y S 2d 491, 120 Misc.2d 96, 
affd 473 N.Y S 2d 1022, 100 A D.2d 878, app den. 
468 N.R2d 57, 62 N.Y 2d 605, 479 N Y S.2d 1025. 

Shareholders’ buy-sell agreement 

N.Y —Matter of Riefberg’s Estate, 446 N.E 2d 424, 58 
N.Y 2d 134, 459 NYS2d 739. 

A surviving spouse's election of a 
statutory share is not a waiver of her 
right to a remedy for a surviving 
spouse who marries the testator after 
execution of a will. 8310 

83.10. Mich—Matter of Cole’s Estate, 328 N.W2d 
76, 120 Mich.App 539 

§ 1264. -Property as to Which 

Election May Become 
Necessary 

Library References 
Wills ®=>784. 

84. Ind.—Leazenby v. Clinton County Bank A Trust 
Co., 355 N.E.2d 861, 171 Ind App. 243. 

NC—Taylor v. Taylor, 92 S.R2d 136, 243 N.C. 726 
Pa.—In re KiUion’s Trust, 30 D. A C.2d 101, 13 
Fiduciary 397. 

Property not belonging to testator 

N.C—Lambeth v. Fowler, 235 S.R2d 914. 33 N C 
App. 596 

86. Ind.—Leazenby v. Clinton County Bank A Trust 
Co, 355 N.R2d 861, 171 Ind App. 243. 

87. NC.—Olive v Biggs, 173 S.R2d 301, 276 N.C 
445. 

88. Iowa—Bankers Trust Co. v. Allen, 135 N.W.2d 
607, 257 Iowa 938. 

page 64 

89. Pa.—In re Beeruk’s Estate, 241 A.2d 755, 429 Pa. 
415. 

90. N.Y.—In re Crystal’s Estate, 348 N.Y.S,2d 717, 
75 Misc.2d 871, affd. 363 N.Y.S.2d 311, 46 
A.D.2d 1013, affd. 352 NE2d 885, 39 N.Y.2d 
934, 386 N YS.2d 581. 

N.C.—Olive v. Biggs, 173 S.R2d 301, 276 N.C 445. 

91. Since the publication of the bound volume, u has 
been decided that the case of Kerwin v. Donaghy 
will not be followed, the court holding that assets 
of an inter vivos trust created during the marriage 
by the deceased spouse over which he or she alone 
had a general power of appointment, exercisable 
by deed or will, will be treated as part of the estate 
of the deceased for election purposes 


Mass —Suihvan v Burkin, *60 N.E2d 572, 390 Mass 
864 

93. N.Y —In re Adler’s Estate, 226 N Y S 2d 342, 33 
Misc 2d 684 

In Pennsylvania 

(2) Pa —In re Brown’s Estate. 4 D & C 2d 722, 5 
Fiduciary 113, afTd. 119 A.2d 513, 384 Pa. 99 

(3) Pa —In re Brown’s Estate, 4 D & C 2d 722, 5 
Fiduciary 113, afTd 119 A2d 513, 384 Pa. 99 

(4) However, under statutory amendments the case of 
Brown’s Estate, 4 D & C 2d 722, 5 Fiduciary 113, affd 
119 A.2d 513, 384 Pa 99, has been complete!) nullified. 
Pa —In re Henderson’s Estate, 14 D & C 2d 638, 8 

Fiduciary 409, affd. 149 A2d 892, 395 Pa. 215 

(5) Widow electing against will is not entitled to 
share in proceeds 

Pa —In re Henderson’s Estate, 14 D A C 2d 638, 8 
Fiduciary 409, affd 149 A.2d 892, 395 Pa. 215 

(6) Purpose of statute 

Pa—In re Behan’s Estate, 160 A.2d 209, 399 Pa. 314. 

(7) Statutory amendment as to insurance held appli¬ 
cable where trust created before enactment, but testator 
died after enactment. 

Pa —In re Hunt’s Estate, 19 D & C 2d 356, 47 Del. 
221, 10 Fiduciary 33 

(8) Election against will without election against in¬ 
surance trust 

Pa —In re Hunt’s Estate, 19 D A C 2d 356, 47 DeLCo 
221, 10 Fiduciary 33 

(9) Other matters 

Pa—In re Ktllion’s Trust, 30 D. & C2d 101, 13 
Fiduciary 397—In re Drejko’s Estate, 34 D A C 2d 
233, 14 Fiduciary 636. 

95. Construction of statute 

Pa—In re Behan’s Estate, 160 A.2d 209, 399 Pa. 
314—In re Huested’s Estate, 169 A 2d 57, 403 Pa. 
185. 

96. N Y—Application of McGrattan, 351 N.Y.S 2d 
632, 76 Misc.2d 873. 

Pa—In re Vachc’s Estate, 19 D & C.2d 392, 47 
Del.Co. 52, 9 Fiduciary 465. 
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99. N.Y—Rubenstein v Mudkr, 278 N.Y.S 2d 845, 
19 N Y.2d 228, 225 N.E.2d 540. 

2. Tenancy by entireties 

N.C,—'Taylor v. Taylor, 92 S.R2d 136, 243 N.C 726. 
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8. Va—Johnson v McCarty, 115 S.R2d 915, 202 Va. 

49. 

9. Ark—Pittman v Pittman, 375 S.W.2d 361, 237 

Ark. 684 

N.C.—Burch v. Sutton, 145 S.R2d 849, 266 N.C 333— 
Breece v Breece, 155 S.R2d 65, 270 N.C. 605. 
Pa—In re Gneco’s Estate, 244 A 2d 27, 431 Pa. 108. 

12. N.C—Taylor v. Taylor, 92 S.R2d 136, 243 N.C. 
726. 

13. Wis—In re Riley’s Estate, 94 NW.2d 233, 6 
Wis 2d 29. 

17. Cal—In re Wolfe’s Estate, 311 P2d 476, 48 C2d 
570—In re Roach’s Estate, 1 CalRptr. 454, 176 
C A.2d 547—In re Johnson’s Estate, 3 CalRptr. 
408, 178 GA.2d 826. 

Tex-Land v. Marshall 426 S.W.2d 841, 39 A.L.R3d 

j % 

CJS. black letter summary quoted in Buschman 
v. Bryant, 400 S.W 2d 95a 952—Marshall v. Land, 
Civ.App., 413 S.W.2d 820, affd. in part and re¬ 
formed in part, 426 S.W.2d 841, 39 A.L.R.3d 
1—Atkinson v. Peron, Civ.App., 447 S.W.2d 503, 
err ref. no rev. err. 

Partial disposal 

(1) Tex—Wurth v Sober, Civ App, 327 S W 2d 72. 
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21. U.S.—C.I.R. v. Chase Manhattan Bank, C.A.Tex, 
259 F.2d 231, cert, den 79 SCt. 589, 359 U.S. 
913, 3 L.Ed.2d 575. 
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Am—In re Mackevoch’s Estate, 379 P.2d 119, 93 Ariz. 
129 

Cal—In re Roach’s Estate, 1 CalRptr. 454, 176 C.A.2d 
547 

N.M— Reed v Nevms, 425 P.2d 813, 77 N.M. 587. 
Tex.—Davts v East Texas Sav, A Loan Ass’n. 354 
S.W 2d 926, 163 Tex. 361 
Atkinson v, Peron, Civ.App., 447 S.W 2d 503, 
err. ref. no rev err. 

23. U.S—C I.R. v Chase Manhattan Bank, C.A.Tex., 
259 F.2d 231, cert, den. 79 S.Q. 589, 359 U.S. 
913, 3 L.Ed2d 575 

24. Tex —Wurth v. Scher, Civ.App , 327 S.W,2d 72. 

25. U.S.—CIR v Chase Manhattan Bank, CATex., 
259 F2d 231, cert. den. 79 S.Ct. 589, 359 US. 
913, 3 L Ed.2d 575. 

tmst68 

27. Ill —Mdhkin Trust Co v. Jarvis, 180 N.R2d 759, 
34 Ill App.2d 180. 

28. S.D —Schutterie v. Schutterie, 260 N.W.2d 341. 
32. Ala —Lloyd v. Hollins, 399 So 2d 237. 

§ 1265. -Amount or Value of 

Testamentary Provision 

Library References 
Wills <£=’782(7). 
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49. Pa —In re Albert’s Estate, 8 Lebanon 274 
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63. N C—Taylor v. Taylor, 271 S.R2d 506, 301 N.C 
357. 

Purpose of statute 

(2) N.Y—In re Anderson’s Estate, 285 N.Y.S.2d 
454, 29 A.D 2d 621. 

Computation of vaiae 

N.C.—In re Connor’s Estate, 168 S.E2d 245, 5 N.C. 
App. 228. 

64. Miss.—Best's Will v Brewer, 111 So.2d 262, 236 
Mm. 359. 

N.Y—In re Homeyer’s Estate, 236 N.Y.S.2d 26. 

N.C—Vinson v. Chappdl, 166 S.E.2d 686, 275 N.C 
234. 

Okl .—In re Rettenmeyer’s Estate, 345 P.2d 872. 
Purpose of statute 
(2) Other statements. 

N.Y—In re Nteddman’s Will, 175 N.Y.S2d 694, 6 
A D.2d 291, affd. 185 N.Y.S.2d 802, 5 N.Y.2d 
1043, 158 NJE.2d 498. 

65. N.Y—In re Noble’s Estate, 157 N.Y.S.2d 201, 2 
A.D,2d 897—In re Murray’s Will, 237 N.Y.S.2d 
43, 18 A.D.2d 795—In re Jaffer’s Estate, 297 
N.Y $.2d 655, 31 A.D.2d 759. 

Okl.—Little v. Cunningham, 381 P.2d 144. 

66. N.Y—In re Shupack’s Wm, 154 N.YS.2d 441, 1 
N.Y„2d 482, 136 N.R2d 513—In re ADaii, 184 
N.Y.S.2d 613, 5 N.Y.2d 333, 157 N.R2d 607, 71 
AL.R.2d 932. 

Widow held not entitled to election 
N.Y—In re Baileson’s Estate, 262 N.Y.S2d 487, 16 
N.Y.2d 757, 209 N.R2d 810. 

In re Schenectady Trust Co., 272 N.Y.S.2d 82, 
26 AD.2d 736 

67. N.Y—In re Brettschneider’s Estate, 289 N.Y.S.2d 
661, 30 AD.2d 59. 

In re Nieddman’s Estate, 172 N.Y.S 2d 1019, 11 
Misc.2d 676, mod. on oth. grds, 175 N.Y.S.2d 694, 
6 AD.2d 291, affd. 185 N.Y.S.2d 802, 5 N.Y.2d 
1043, 158 N.R2d 498. 

N.Y—In re Jaffer’s Estate, 297 N.Y.S.2d 655, 31 
AD.2d 759. 

68. N.Y—In re Rosenzweig’s Will, 278 N.Y.S.2d 192, 
19 N.Y.2d 92, 224 N.R2d 705. 

In re Jaffer’s Estate, 297 N,Y.S.2d 655, 31 
A.D 2d 759. 
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In re Bleier’s Estate, 193 N.Y.S.2d 79, 20 
Misc 2d 322—In re Brown’s Estate, 210 N.Y.S.2d 
594, 27 Misc.2d 821. 

Widow held entitled to limited election 

(2) Other instances. 

N.Y.—In re Bauer’s WiU, 284 N.Y.S.2d 98, 54 Misc 2d 
1060, on rearg., adhered to 286 N.Y.S.2d 323, 55 
Misc 2d 808. 
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70. N.Y.—In re Creditor’s Estate, 156 N.Y.S.2d 360. 

Collins v Collins, 234 N.Y.S.2d 226, 17 A.D 2d 
304, motion den. 191 NE 2d 906, 13 N.Y.2d 723, 
241 N.Y.S.2d 851—In re Anderson’s Estate, 285 
N.Y.S 2d 454, 29 A.D.2d 621. 

Computation of value under statute 

N.C.—Phillips v. Phillips, 252 S.R2d 761, 296 N C. 
590. 

71. N.Y.—In re Aaronson’s Estate, 246 N.Y.S.2d 61, 
20 A D.2d 133. 

In re Roland’s Estate, 244 N.YS.2d 743, 40 
Misc.2d 1018. 

Minimum gift, etc. 

N.Y.—In re Hyman’s Estate, 246 N.Y.S.2d 641, 41 
Misc.2d 939. 

Computation of value 

(5) Other instances 

NY.—In re Gersh’s Will, 179 NY.S.2d 563, 14 
Misc.2d 1007—In re LeekofTs Will, 231 N Y.S.2d 
387, 36 Misc.2d 25—In re Becker’s Estate, 263 
N.Y.S.2d 22, 47 Misc.2d 443 

Taxes 

(1) NY.—In re Ruppert’s Estate, 148 NY.S.2d 541, 

1 Misc.2d 1072, affd. 157 N.Y.S.2d 902, 2 A.D.2d 958, 

affd. 163 N.Y.S.2d 969, 3 N.Y 2d 731, 143 N.R2d 517 

(2) N.Y.—In re Ruppert’s Estate, 148 N.Y S.2d 541, 

1 Misc.2d 1072, affd. 157 N.Y.S.2d 902, 2 A.D.2d 958, 

afFd. 163 N.Y.S.2d 969, 3 N Y 2d 731, 143 N E 2d 517. 

(5) Other matters 

N.Y.—In re Becker’s Estate, 263 N.Y.S.2d 22, 47 
Misc.2d 443. 

Benefits for wife held insufficient and hence 
election permitted 

N.Y.—In re Fike’s Estate, 301 N.Y S 2d 394, 59 
Misc. 2d 1047. 

Benefits for wife held sufficient and to preclude 
election 

N.Y.—In re Ruppert’s Estate, 148 N.Y.S.2d 541, 1 
Misc.2d 1072, affd. 157 NYS2d 902, 2 A.D.2d 
958, affd. 163 N.Y.S 2d 969, 3 N.Y.2d 731, 143 
N.R2d 517. 
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72. N.Y.—In re Gersh’s Will, 179 N.Y.S.2d 563, 14 
Misc.2d 1007—In re Hartzberg’s Estate, 194 N.Y. 
S.2d 549, 21 Misc.2d 1059—In re Berger’s Estate, 
195 N.Y.S.2d 913, 22 Misc.2d 860. 

74. Failure to attack 

N.Y.—In re Ruppert’s Estate, 148 N.Y.S.2d 541, 1 
Misc-2d 1072, affd. 157 N.Y.S.2d 902, 2 AD.2d 
958, affd. 163 N.Y.S.2d 969, 3 N.Y.2d 731, 143 
N.R2d 517. 

75. N.Y.—In re Trubenbachs’ Estate, 230 N.Y.S 2d 
322, 35 Misc.2d 318. 

Gift in trust held not illusory 

(2) Other gifts. 

N.Y.—In re Shupack’s Will, 154 N.Y.S.2d 441, 1 
N.Y.2d 482, 136 N.E.2d 513. 
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761. N.Y —In re Aaronson’s Estate, 246 N.Y.S.2d 61, 
20 A.D.2d 133. 

77. N.Y.—In re Bleier’s Estate, 193 N.Y.S.2d 79, 20 
Mis&2d 322—In re Sernau’s Estate, 233 N.Y.S.2d 
191, 36 Misc.2d 348—In re Bauer’s Will, 284 
N<Y.S.2d 98, 54 Misc.2d 1060, adhered to on 
rearg. 286 N.Y.S.2d 323, 55 Misc.2d 808. 

81. N.Y.—In re Shupack's Will, 154 N.Y.S.2d 441, 1 
N Y.2d 482. 136 N.R2d 513 


In re Clark’s Will, 151 N.YS.2d 911, 1 AD.2d 
567—In re Clark’s Will, 151 N.Y.S.2d 911, 1 
A.D.2d 567 

84. N.Y—In re Niedelman’s Will, 175 N.Y.S.2d 694, 
6 A D.2d 291, affd 185 N.Y.S.2d 802, 5 N.Y 2d 
1043, 158 N.R2d 498. 

In re Roland’s Estate, 244 NY.S.2d 743, 40 
Misc 2d 1018. 

85. N Y.—In re Niedelman’s Will, 175 N.Y.S.2d 694, 
6 A.D.2d 291, affd. 185 N.Y S 2d 802, 5 N.Y.2d 
1043, 158 N.E 2d 498. 
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86. N Y —In re Semau’s Estate, 233 N.Y.S 2d 191, 36 
Misc2d 348. 

89. N.Y.—In re Rosenzweig’s Will, 278 N Y.S.2d 192, 

19 N Y.2d 92, 224 N E.2d 705. 

In re Bleier’s Estate, 193 N.Y S.2d 79, 20 

Misc 2d 322. 

93. N.Y—In re Bauer’s WiU, 284 NYS.2d 98, 54 
Misc.2d 1060, adhered to on rearg 286 N.Y.S.2d 
323, 55 Misc.2d 808. 

95. N.Y —In re Aaronson’s Estate, 246 N Y.S 2d 61, 

20 A.D.2d 133. 

In re Bleier’s Estate, 193 N.Y.S.2d 79, 20 

Misc.2d 322—Application of Lunney, 193 N.Y.S.2d 
83, 21 Misc.2d 455—In re Roland’s Estate, 244 
N.Y.S 2d 743, 40 Misc 2d 1018. 
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97. Since the publication of Corpus Juris Secundum 
the cited case of In re Shupack’s Will has been 
modified, the court holding there was no right to 
elect against the will. 

N.Y.—In re Shupack’s Will, 154 N.Y.S.2d 441, 1 

N.Y.2d 482, 136 N.E 2d 513. 

99. N.Y—In re Niedelman’s Will, 175 N.Y.S.2d 694, 
6 A.D.2d 291, affd. 185 N.Y.S.2d 802, 5 N.Y.2d 
1043, 158 N.E.2d 498 

In re Truenbachs’ Estate, 230 N.Y.S,2d 322, 35 
Misc.2d 318—In re Roland’s Estate, 244 N.Y.S.2d 
743, 40 Misc 2d 1018. 

4. N.Y.—In re Shupack’s Will, 137 N.Y.S.2d 126, 206 
Misc. 875, mod. on oth. grds. 149 N.Y.S.2d 20, 1 
A.D.2d 841, mod. on oth. grds. 154 N.Y.S.2d 441, 
1 N.Y.2d 482, 136 N.R2d 513. 

7. Totten trust, etc. 

N.Y—In re Hartzberg’s Estate, 194 N.Y.S.2d 549, 21 
Misc 2d 1059. 
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13. N.C.—First-Citizens Bank & Trust Co. v. Willis, 
125 S.R2d 359, 257 N.C. 59. 

14. Neb —Sadler v. Sadler, 167 N.W.2d 187, 184 Neb. 
318. 
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Wills e»778 et seq. 

Modern Legal Forms Ch. 70, 
Wills. 


page 78 

23. N.Y.—Itf re Rubin’s Will, 265 N.Y.S.2d 407, 48 
Misc.2d 539—In re Nelson’s WiU, 273 N.Y.S.2d 
333, 51 Misc.2d 375. 

Ohio—In re Rogers’ Estate, 160 N.R2d 442. 

Pa.—In re Brose’s Estate, 223 A.2d 661, 423 Pa. 420. 
Validity of election need not await distribution 
Pa.—In re Reider’s Estate, 5 D. & C.2d 670, 6 Fiduci¬ 
ary 110, 15 Law.LJ. 28. 

Acceptance of partial distribution not waiver 

Fla.—In re Anders’ Estate, App., 197 So.2d 837. 

26. N.Y.—In re Griffiths’ WiU, 237 N.Y.S.2d 44, 38 
Mkc.2d 87, affd. 246 N.Y.S.2d 191, 2Q AD.2d 
624. 


Waiver or release held shown 

N.Y —In re Moskowitz’ Estate, 236 N.Y S.2d 479, 37 
Misc.2d 956 

Executed oral agreement insufficient 

N.Y—In re Guarnien’s Will, 271 N.Y.S.2d 126, 50 
Misc.2d 599. 

27. N Y.—In re RoUin’s Estate, 277 N.Y.S.2d 443 ,21 
A.D.2d 745. 

In re Denny’s Estate, 160 N.Y.S^d 722, f 
Misc.2d 475—In re Eisner’s Wdl, 181 N.Y.S2c 
327, 15 Misc.2d 361—In re Frisch’s F-st atc, 261 
N.Y.S.2d 806, affirmed 2*58 N.Y.S.2d 917, 4< 
Misc 2d 898, decree affd 268 N.Y.S 917, 2! 
AD.2d 818. 

Pa —In re Rosdolo’s Estate, 258 A.2d 623,434 Pa. 461 
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30. N.Y.—In re Fredenthal’s Estate, 206 N.Y.S.2< 
194, 25 Misc.2d 1068. 

31. N Y —In re Stoeger’s Estate, 234 N.Y S.2d 537 
17 A.D.2d 986. 

In re Stoeger’s WU1, 220 N.Y.S.2d 603, 3 
Misc 2d 1090, mod, on oth. grds. 234 N.Y.S.2* 
537, 17 A.D.2d 986 

Waiver or release of right of election heli 
shown 

(1) Kan.—In re West’s Estate, 402 P.2d 117, 19 

Kan 736. 

Waiver or release of right of election held no 
shown 

(1) Cal —In re Tassi’s Estate, 16 CaLRptr. 616, 19 

C.A.2d 494. 

Fla.—In re Coffey’s Estate, App., 171 So.2d 568. 

N.Y.—In re Fredenthal’s Estate, 206 N.Y.S.2d 194, 2 
Misc 2d 1068. 

Pa.—In re Masciantonio’s Estate, 73 Montg. 410. 

Term.—Pierce v. Tharp, 430 S.W.2d 787, 58 Tenn.Ap] 
362, revd. on oth. grds.. Sup., 455 S.W.2d 145, rel 
den. 457 S W 2d 529, petition is dism. 461 S.W.2 
950, cert den 91 S.Ct 1527, 402 U.S 929, 2 
L.Ed.2d 863. 

32. N.Y.—Jacobs v. Jacobs, 284 N.Y.S.2d 326, i 
Misc.2d 9. 

33. Misconduct not bar 

Tenn.—Fogo v. Griffin, 551 S.W.2d 677. 
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38. Persons bound by consent 

Kan.—Younger v. Younger’s Estate, 426 P.2d 67, l 1 
Kan. 547. 

44. Kan.—Younger v. Younger’s Estate, 426 P.2d 6 
198 Kan. 547. 

Pa.—In re Rowe’s Estate, 87 Dauph. 114, 17 Fiducia 
107. 

45. N.Y.—In re Guarnieri’s Will, 271 N.Y.S.2d 13 
50 Misc.2d 599. 
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46. Oral agreement, etc. 

N.Y.—In re Brown’s Estate, 210 N.Y.S.2d 594, 
Misc.2d 821. 

48. N.Y.—Kucera v. Kucera, 342 N.Y.S.2d 812. 
Misc.2d 456. 

N.C—In re Loftm’s Estate, 208 S.R2d 670, 285 N. 
717. 

49. N.Y.—Kucera v. Kucera, 342 N.Y.S.2d 812, 
Misc.2d 456. 

Void 

N.Y.—In re Warren’s Estate, 179 N.Y.S.2d 135, 
Misc. 2d 116. 
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54. Neb.—In re Strickland’s Estate, 149 N.W.2d 3 
181 Neb. 478. 

N.Y.—In re Davis’ Estate, 228 N.R2d 768, 20 N.Y 
70, 281 N.Y.S.2d 767. 

N.C—In re loftin’s Estate, 208 S.R2d 670, 285 N 
717. 

Okl.—Senter v. Senter, 420 P.2d 879. 
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Pa—In re Marcus’ Estate, 169 A.2d 53b, 403 Pa 
324—In re Kaufmann’s Estate, ri A. 2d 48, 404 
Pa, 131—In re Hillegass’ Estate, 244 A 2d till, 431 
Pa 144 

Estoppel 

(2) Mo—Crist v Nesbit, App , 352 S W 2d 53 
No intent to release shown 
NY—In re Stoeger’s Estate, 234 N Y S 2d 537. 17 
A D 2d 986 

55. N Y —In re Hart’s Estate. 2"9 N YS 2d II9, 53 
Misc 2d 555, affd. 292 N.Y S 2d 1017, 30 A D 2d 
781 

Pa.—In re Lever’s Estate, 23 D & C 2d 147, 77 Montg 
32—In re Gelb’s Estate. 38 D & C2d 203, 16 
Fiduciary 108, afTd 228 A 2d 36\ 425 Pa 117 

Requisites for validity 

Mo —Youngblood’s Estate v Youngblood, 45 7 S W 2d 
750 

Evidence of frand insufficient 
N.Y —In re Fleischmann’s Estate. 316 N Y S 2d 272, 64 
Misc 2d 924 

58. Wife's assent not in issue 

Pa —In re Cummings’ Estate, 425 4.2d 340,493 Pa. 11 
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59. N Y —In re Griffiths’ Will, 237 N.Y.S 2d 44, 38 
Misc 2d 87, afTd 246 NYS.2d 191, 20 A D.2d 
624. 

61. Ill—In re Trecker’s Estate, 246 NE2d 56, 107 
III App 2d 94 

NY.—In re Donnelly’s Estate, 155 N.Y.S.2d 922, 3 
Misc 2d 986, app dism 159 N Y S 2d 461, 2 
AD 2d 968—In re Bowen’s Estate, 351 N.Y S 2d 
113, 76 Misc 2d 641. 

N C -Sloop v Sloop, 210 S E.2d 262, 24 N C App 
295. 

Right to elect to take against will held waived 
or released 

(1) N Y —In re Philipson’s Estate, 196 N Y S 2d 384, 
21 Misc 2d 721 

62. Kan —Lmson v. Johnson, 563 P.2d 485, 1 Kan 
App.2d 155, affd. 575 P 2d 504, 223 Kan. 441 

N.Y-In re Warren’s Estate, 179 N.YS.2d 135, 14 
Misc 2d 116 

63. Abandonment of agreement by common 
law marriage after divorce 

Pa.—In re Wagner’s Estate, 159 A 2d 495, 398 Pa. 531, 
82 A L.R.2d 681 

Evidence sufficient to show abandonment of 
agreement 

N.Y.—In re Whiteford’s Estate, 314 N.Y.S.2d 811, 35 
A D.2d 751. 

64. Colo—Matter of Hutchins’ Estate, 602 P 2d 889, 
43 Colo App 135 

Pa —In re McNeal’s Estate, 5 Bucks 269 

Annulment of marriage 

Md.—Lowenthal v Rome, 449 A 2d 411, 294 Md. 277, 
cert den 103 SCt 1253, 460 U.S 1012, 75 
L Ed. 2d 481. 

N Y —In re Lichtenstein’s Estate, 255 N Y S 2d 443,44 
Misc.2d 915 

Issue held academic 

N.Y.—In re Anderson’s Estate, 285 N.Y.S.2d 454, 29 
A D 2d 621 

66. NY.—In re Goethie’s Will, 161 N.Y.S 2d 785, 9 
Misc 2d 906—In re Archibald’s Estate, 191 NY. 
S.2d 1021, 19 Misc,2d 705, app dism. 200 N.Y 
S2d 317, 10 AD 2d 576 

Abandonment held not shown 

(1) N Y —In re Cencevizky’s Will, 185 N.Y.S 2d 906, 
8 A.D 2d 635, am. on oth grds. 192 N.YS.2d 489, 9 
A.D.2d 682. 

Petition to strike off election 
Pa.—In re Rdder’s Estate, 5 D. & C.2d 670, 6 Fiduci¬ 
ary 110, 15 Law L J. 28 
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67. Pa—In re McCcmsey’s Estate, 16 Fiduciary 76, 
59 Lane Rev 513 

68. N Y —In re Goethe's WslJ, 161 N Y S 2d 785, 9 
Misc 2d 906—In re Holman’s Estate, 260 N Y. 
S 2d 385, 46 Misc 2d 809. 

Pa—In re MeComsey's Estate, 16 Fiduciary 76, 59 
Lane Rev 513—In re Imbody’s Estate, 38 Nor- 
thumbLJ 149 

69. NY—In re Archibald’s Estate, 191 N.Y.S.2d 
1021. 19 Misc 2d 705, app dism 200 NY.S.2d 
317, 10 AD 2d 576—In re Holman’s Estate, 260 
N Y S 2d 885, 46 Misc 2d 8Q9 

Pa,—In re McComsey’s Estate, 16 Fiduciary 76, 59 
Lane Rev 533 

70. N Y — In re LamoV Estate, 313 N Y.S 2d 781, 63 
Misc 2d 840 

72. Pa —In re Wagner’s Estate, 159 A 2d 495, 398 Pa. 
531, 82 ALR2d 681. 

73. NY—In re Archibald's Estate, 191 N.Y.S.2d 
1021, 19 Misc 2d 705, app. dism 200 N Y S.2d 
317, 10 AD 2d 576, 

75. N Y —In re Holman's Estate, 260 N Y.S 2d 885, 
46 Misc 2d 809 

Pa—In re Imbody’s Estate, 38 Northumb.LJ 149. 

77. N Y —In re Archibald’s Estate. 191 N.Y.S 2d 
1021, 19 Misc 2d 705, app dism 200 NY.S2d 
317, 10 A D 2d 576 
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79. Pa.—In re March’s Estate, 231 A 2d 168, 426 Pa. 
364 

Not barred prior to time decree becomes final 

DC—In re Hanson’s Estate, DC., 210 FSupp 377, 
affd., CA, 327 F.2d 889, 117 US.App.DC. 191, 
cert den. 85 S Ct 41, 379 U S. 820, 13 L.Ed.2d 31. 

Construction of statute 

Fla.—Bauer v Reese, App., 161 So 2d 678 

81. N Y —In re Bock’s Will, 333 N Y.S.2d 801, 70 
Misc.2d 470 

§ 1267. Widower 

Library References 

Wills «=>783. 

83. Tex.—Smith v Smith, App. 4 Dtst., 657 SW.2d 
457, err ref. no rev err. 

Executor and trustee held entitled to object to 
election 

Ohio—In re Gould’s Estate, 140 N.E2d 793, affd. 140 
N.E2d 801. 

Statute permitting husband to dissent from will 
held invalid 

N.C.—Dudley v. Staton, 126 S.E.2d 590, 257 N.G 572. 

Restoration of right by constitutional amend¬ 
ment 

N.C.—Fullara v. Brock, 155 S.R2d 737, 271 N.G 145. 
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84. Ohio—In re Gould’s Estate, 140 N.R2d 793, affd, 
140 N.R2d 801. 

87. N Y.—In re Friedman’s Estate, 323 N.Y.S.2d 499, 
67 Misc.2d 304. 

Common-law husband “abandoning” wife as not 
entitled to elect 

NY.—In re Oswald’s Will, 252 N.Y.S.2d 203, 43 
Mtsc.2d 774, affd. 260 N.Y S 2d 615, 24 A.D.2d 
465, affd, 213 N.E2d 888, 17 N,Y.2d 447, 266 
N.Y.S 2d 807. 

90. Miss.—Myers v. Laird, 93 So.2d 828, 230 Miss. 
675. 

No right to appointive estate 

Pa.—In re Dull’s Estate, 33 D & C 2d 157, 82 Dauph. 

71. 

The necessity of election by a widow¬ 
er between his rights under the will 
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and his rights in community property 
has been considered with reference to 
other circumstances. 94 5 

94.5. Tex.—Atkinson v Schmidt, Civ.App, 482 
S W.2d 687 

Election req uir ed 

Cal —In re Johnson’s Estate, 3 CalKptr. 408, 178 
C A 2d 826. 

Tex —Lancaster v Bums, Crv.App., 352 S.W.2d 136. 
95. lnd —Citizens Nat Bank of Whitley County v. 
Sta&ell, App, 408 N.R2d 587, reh. dea 415 
N.E2d 150. 

A will may be ao framed, etc. 

Cal —In re Patmore’s Estate, 296 P.2d 863, 141 GA^d 
416 

page 87 

97. U.S.—Grossman v. Campbell, C.A Tex., 368 F.2d 
206. 

Pa—In re Doney’s Estate, 10 Fiduciary 29. 

Tex.—Blumer v Kallison, Civ\App., 297 S.W2d 898, 
err ref no rev err.—Caanmack v. George, Gv. 
App., 377 S.W 2d 687, err ref no rev. err. 

3. Cal—In re Patmore’s Estate, 2% P2d 863, 144 

C.A.2d 416, applying Kansas law. 

Miss—Myers v Laird, 93 So.2d 828, 230 Miss. 675. 
NY—Win of Nelson. 407 N.Y.S2d 773, 95 Misc.2d 
215. 

Statutes in effect as of time of antenuptial 
contract 

Mo—In re Adetman’s Estate, App., 377 S.W.2d 549. 
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4. Miss—Biggs v Roberts, 115 So.2d 151, 237 Miss. 

406 

12. N Y.—In re Fnedricbs’ Will, 257 N Y.S.2d 641, 
45 Misc 2d 800 
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Exempt property 

(3) Other statements. 

NY.—In re Fnedncbs’ Will, 257 N.YS.2d 641, 45 
Misc. 2d 800. 

20. Okl.—In re Rettenmeyer’s Estate, 345 P.2d 872. 

21. N.Y.—In re Grosso’s Estate, 189 N.Y.S.2d 281, 
20 Miso2d 202—In re Laing’s Will, 206 N.Y.S.2d 
170, affd. 216 N.Y.S.2d 131, 13 A,D.2d 837. 
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22. N.Y.—In re Ratynski’s Will, 173 N.Y.R2d 393, 
10 Misc.2d 1081—In re Greene’s Estate, 208 N.Y. 
S.2d 512, 34 Misc.2d 630, affd. 219 N.Y.$2d 234, 
14 A.D.2d 544. 

23. N.Y.—In re Grosso’s Estate, 189 N.Y.S.2d 281, 
20 Misc.2d 202 
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37. N.Y.—In re Friedman’s Will, 199 N.Y.R2d 103, 
22 Misc.2d 654. 

39. Where portion of income payable 

(2) Other matters. 

N.Y.—In re Friedman’s Will, 199 N.Y.S.2d 103, 22 
Misc.2d 654. 

42. Renunciation unnecessary 

Miss.—In re Bullock’s Estate, 239 So.2d 925. 

46. U.S.—-Falsetti v. Indiana Oil Purchasing Co., D.G 
Tex., 215 F.Supp. 420, revd. on oth. grds., GA^ 
335 F.2d 632, cert dea. 85 S.Ct 659, 379 U.S. 
966, 13 EEd.2d 560 

N.Y.—In re Marley*s Estate, 158 N.Y.Sld 566, 3 
A.D.2d 53. 

Election right held not released 

(2) Other instances. 

N.Y.—In re Martin’s Will, 257 N.YJS.2d 668, 45 
Misc.2d 851 

Applicability of statute 

Mo.—In re Adelman’s Estate, App., 377 $.W.2d 549. 
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Widower’s exemption held not affected 

N.Y—In re Starr’s Estate, 196 N.Y.S.2d 8, 20 Misc.2d 
312. 
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56. N.Y.—In re Held’s Will, 242 N.Y.S 2d 596, 39 
Misc.2d 1000, revd. on oth. grds. 261 NYS2d 
674, 24 A.D.2d 506. 

By antenuptial agreement 

Okl.—In re Rettenmeyer’s Estate, 345 P.2d 872. 

By separation agreement 

NY.—In re Dail’s Estate, 209 NY.S2d 115, 29 
Misc.2d 809, affd. 218 N.Y.S 2d 528, 14 AD 2d 
850—In re Whiteford’s Estate, 306 N.Y S 2d 32, 61 
Misc.2d 402, affd. 314 N.Y.S.2d 811, 35 A.D.2d 
751. 

Agreement vitiated by fraud 

Pa—In re Harris’ Estate, 245 A.2d 647, 431 Pa 293, 
cert. den. 89 S.Ct 718, 393 U.S 1065, 21 L.Ed 2d 
707. 

Reconciliation nullifies waiver provision of sep¬ 
aration agreement 

N.Y—In re Whiteford’s Estate, 306 NY.S.2d 32, 61 
Misc 2d 402, affd 314 NY.S.2d 811, 35 A.D 2d 
751 
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59. N.Y.—In re Dad’s Estate, 209 N.Y S 2d 115, 29 
Misc 2d 809, affd 218 NY.S2d 528, 14 A.D 2d 
850. 

64. Murder 

(2) Manslaughter in first degree held not to work a 

forfeiture. 

Ohio—Wadsworth v. Siek, 254 NE2d 738, 23 Ohio 
Misc. 112. 
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67. Meaning 

(2) Other statements 

N.Y—In re Chambers’ Estate, 257 N.Y.S 2d 685, 45 
Misc.2d 747 

Abandonment held not shown 

(1) N.Y.—In re Martin’s Will, 257 N,Y.S.2d 668, 45 

Misc.2d 852. 

Statutory disqualification of either spouse 

N.Y.—In re Lamos’ Estate, 313 N.Y.S 2d 781, 63 
Misc.2d 840. 

68. Pa—In re Banks’ Estate, 50 Del.Co. 243, 12 
Fiduciary 597, affd. 189 A 2d 154, 410 Pa. 122. 

69. Pa.—In re Banks’ Estate, 189 A.2d 154, 410 Pa. 
122, 13 A.L.R.3d 441—In re Wallace’s Estate, 263 
A.2d 421, 439 Pa. 1. 

Disqualification restricted to husband 

N.Y.—In re Lamos’ Estate, 313 N.V.S.2d 781, 63 
Misc. 2d 840 

71. Pa.—In re Banks’ Estate, 189 A.2d 154, 410 Pa. 
122, 13 A.L.R.3d 441. 

75. N.Y —In re Lamos’ Estate, 313 N.Y.S.2d 781, 63 
Misc.2d 840. 
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83. Miss.—Tillman v. Williams, 403 So.2d 880. 

89. N.Y.—In re Loeb’s Estate, 354 N.Y.S.2d 864, 77 
Misc 2d 814. 
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91. N.Y.—In re Ratynski’s Will, 173 N.Y.S.2d 393, 
10 Misc.2d 1081. 

g 1268. In General 
Library References 
Wills «»788. 

' Modem Legal Forms Ch. 70, 
Wills. 

92. Tex^—Wurth v. Scher, Civ.App., 327 S.W^d 72. 


96. Anz —Matter of Beaman’s Estate, App, 583 P 2d 
270, 119 Anz. 614 

Colo—Matter of Barnes’ Estate, 586 P.2d 238, 41 
Colo.App. 246. 

NC— Matter of Snipes’ Estate, 262 S E.2d 292, 45 
N.C.App 79. 

Pa.—In re Wallace’s Estate, 263 A 2d 421, 439 Pa. 1. 

Tenn—In re Brown’s Estate, 454 SW.2d 122, 224 
Tenn. 302. 

Issues 

NY.—In re Shupack’s Will, 137 N.YS2d 126, 206 
Misc. 875, mod on oth. grds. 149 N.Y S.2d 20, 1 
A D.2d 841, mod. on oth grds 154 N.Y.S.2d 441, 
1 NY 2d 482, 136 N.E2d 513. 

Jurisdiction of particular court 

N Y —Chalupowitz v East River Sav. Bank, 334 N Y 
S.2d 254, 70 Misc.2d 649 

Personal representative entitled to oppose 

Colo.—Matter of Abbott’s Estate, 571 P.2d 311, 39 
Colo App 536 
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97. N.Y—In re Ikle’s Estate, 223 N.Y.S.2d 994, 33 
Misc 2d 250. 

Trial court’s duty to determine if election re¬ 
quired 

Ga —Studstill v. Studstill, 204 S.E 2d 496, 130 Ga App 
803. 

Ill.—In re Lynch’s Estate, 421 N E2d 953, 52 Ul.Dec. 
90, 96 Ill.App 3d 545. 

Error not to order hearing 

Ill.—In re Pollack’s Estate, 329 N.E 2d 553, 28 Ill 
App.3d 987 

98. N.Y —In re Shapiro’s Estate, 312 N.Y S.2d 43, 34 
A D.2d 1064 

Manner of effecting distribution 

N.C.—Greene v. Lynch, 277 S.K2d 454, 51 N.C.App. 
665 
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3. Review 

(1) Okl —Dougherty v Federal Nat Bank & Trust 
Co. of Shawnee, 377 P.2d 963. 

6. Fla.—In re Pearson’s Estate, App, 192 So.2d 89. 

§ 1269. Statutory Requirements 
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12. Pa —In re Strecker’s Estate, 20 D. & C2d 652, 10 
Fiduciary 382. 

13. Ill-In re Meskimen’s Estate, 228 N E 2d 255, 84 
Bl.App.2d 471, affd. 235 N.E2d 619, 39 IU.2d 
415. 

Kan —In re Jones’ Estate, 298 P.2d 230, 179 Kan. 744. 
Mont —Matter of Merkel’s Estate, 618 P.2d 872. 

N.G—Phillips v Phillips, 252 S.E.2d’ 761, 296 N.C. 
590. 

Pa.—Cost v. Caletri, 394 A.2d 513, 483 Pa 11. 

15. N.Y.—Kucera v. Kucera, 342 N.Y.S.2d 812, 73 
Misc.2d 456. 

17. Colo.—In re Piazza’s Estate, 526 P.2d 155, 34 
Colo.App. 296. 

Personal appearance by widow not required 

Tenn.—Fogo v. Griffin, 551 S.W.2d 677. 

19. Kan.—In re Jones’ Estate, 298 P.2d 230, 179 Kan. 
744. 

21. Ky.—Hedden v. Hedden, 312 S.W.2d 891. 

N.C.—Phillips v. Phillips, 252 S.E.2d 761, 296 N.C 
590. 

24. Hl—In re Pollack’s Estate, 329 N.E2d 553. 28 
Ill.App.3d 987. 
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28. N.C.—Tighe v Michal, 254 S.E,2d 538, 41 NC 
App 15. 

31. Fla.—Miller v Miller, App., 151 So.2d 869. 

Kan.—In re Jones’ Estate, 298 P.2d 230, 179 Kan. 744. 

NC—Taylor v Taylor, 271 SE.2d 506, 301 N.C 357 

Duty of clerk to record 

NC—Philbrick v. Young, 122 S.E2d 725, 255 N.C 
737. 

Acknowledgment not required 

N.Y —Matter of Finn’s Estate, 381 N.Y.S.2d 380, 85 
Misc.2d 274. 

33. U.S—Wheaton v. U.S., D.C.Minn., 471 F.Supp. 
972. 

La —Succession of Martin, 147 So.2d 53, writ ref. 149 
So.2d 763, 243 La. 1003. 

Md—Bunch v Dick, 412 A.2d 405, 287 Md. 358. 

N C —In re Burleson’s Estate, 210 S E2d 114, 24 N.C 
App. 136. 
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45. N.Y.—Estate of Charkowsky, 392 N Y.S.2d 368, 
89 Misc.2d 623. 

46. N.C—Matter of Kirkman’s Estate, 248 S.E2d 
438, 38 N.C App. 515, review den. 254 S.E.2d 31, 
296 N.C 584. 

47. N.Y—Collins v. Collins, 210 N.YS2d 933, 12 
A.D.2d 307, app. den. 215 N.Y.S.2d 1014, 13 
A.D.2d 653, app dism. 217 N.Y.S.2d 80, 9 N.Y.2d 
902, 176 N.E 2d 92, mod. on oth. grds. 195 
N.E 2d 53, 13 N.Y.2d 194, 245 N.Y.S.2d 384. 

Ohio—In re LaSpma’s Estate, 397 N.E2d 1196, 6C 
Ohio St.2d 101, 14 0.0.3d 336. 

Wyo.—Matter of Reno’s Estate, 604 P.2d 550. 

50. N.Y—Collins v Collins, 210 N.Y.S.2d 933, 12 
A.D.2d 307, app. den. 215 N.Y.S.2d 1014, 13 
A.D.2d 653, app. dism. 217 N.Y.S.2d 80, 9 N.Y.2d 
902, 176 N.K2d 92, mod. on oth. grds. 195 
N.E2d 53, 13 N.Y.2d 194, 245 N.Y.S.2d 384. 
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56. N.Y—Estate of Charkowsky, 392 N.Y.S.2d 368, 
89 Misc.2d 623. 

Ohio—In re Jone’s Estate, 439 N.E2d 458, 1 Ohic 
App.3d 70, 1 O.B.R. 350. 

60. N.Y.—In re Margolin’s Will, 209 N.Y.S.2d 354 
26 Misc.2d 450. 

N.C.—Matter of Kirkman’s Estate, 248 S.E2d 438, 3* 
N.CApp. 515, review den. 254 S.E.2d 31,296 N.C 
584. 

71. N.Y.—In re Marley’s Estate, 158 N.Y.S.2d 566,3 
A.D.2d 53. 

Separation agreement 

(3) Held not waiver of husband’s rights. 

N.Y.—In re La Due’s Will 169 N.Y.S.2d 615, 5 AD.2<j 
52. 

Unacknowledged waiver invalid 

N.Y.—In re Warren’s Estate, 229 N.Y.S.2d 1004, 1< 
A.D.2d 505, affd. 187 N.E2d 478, 12 N.Y.2d 854 
236 N.Y.S.2d 628—In re Held’s Estate, 261 N.Y 
S.2d 674, 24 A.D.2d 506 

§ 1271. Election by Express Decla¬ 
ration or Agreement 
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75. Proof of signature required 

N.Y.—Estate of Giannopoulos, 392 N.Y.S.2d 828, 85 
Misc.2d 961. 

77. N.Y.—In re Clark’s Estate, 206 N.Y.S^d 113, 3< 
Misc,2d 756. 

84. Kan.—In re Rooney’s Estate, 317 P.2d 416, 181 
Kan. 1029. 
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96. U.S —Indiana Nat Bank of Indianapolis v. U.S, 
D.C.Ind, 191 FSupp. 73 

§ 1272. Election by Acts or Conduct 
in General 
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9. N C —GJ.S. cited in Wells v Dickens, 162 S E.2d 
552, 559, 274 N.C. 203. 

§ 1273. — Necessity of Unequivo¬ 
cal Act 

12. N.C.—Haley v. Pickelsuner, 134 S,E 2d 697, 261 
N.C. 293 

Old —McSpadden v McSpadden, 331 P2d 471. 

Tex.—Wurth v Scher, Civ.App,, 327 S.W.2d 72. 

13. Nev.—Barringer v. Ray, 298 P.2d 933, 72 Nev 
172. 

§ 1274. -Knowledge of Facts 

and Legal Rights 

Library References 
Wills <$=*792(3). 

page 106 

17. Cal—In re Patmore’s Estate, 296 PJ2d 863, 141 
C.A.2d 416 

Ga.—Brady v. Brady, 129 SE2d 82, 107 Ga.App. 52. 

HI.—Matter of Hubbard’s Estate, 369 N.E.2d 292, 11 
Ill Dec. 838, 54 ULApp 3d 238. 

N.Y.—In re Sunshine’s Estate, 369 N.Y.S.2d 304, 82 
Misc.2d 363, revd. on oth. grds 381 N.Y S 2d 260, 
51 A.D.2d 326, affd 357 N.R2d 999, 40 N Y.2d 
875, 389 N.Y.S 2d 344. 

Or.—Stanley v. Mueller, 350 P.2d 880, 222 Or. 194. 

Tex —Wurth v. Scher, Civ.App, 327 S.W 2d 72—Mar¬ 
tin v. Lott, Gv.App., 482 S W.2d 917, 60 A.L.R.3d 
1139. 

19. Cal—In ie Patmore’s Estate, 296 P.2d 863, 141 
C.A.2d 416. 

Ga.—Brady v. Brady, 129 S.R2d 82, 107 Ga.App 52. 

Ill—Estate of MacLeish, 361 N.E2d 618, 5 Ill. Dec. 
295, 46 Ill App 3d 957. 

21. N.Y.—In re Sunshine's Estate, 369 N.Y.S.2d 304, 
82 Misc.2d 363, revd. on oth. grds. 381 N.Y.S.2d 
260, 51 AD 2d 326, affd. 357 N.R2d 999, 40 
N.Y.2d 875, 389 N.Y.S.2d 344. 

22. NJ.—MondeUi v Pizzi, 234 A2d 102, 97 NJ.Su- 
pcr. 12. 

Rights under adoption contract 

N.D.—Fish v. Berzd, 101 N.W 2d 548. 

24. Ill.—Matter of Hubbard’s Estate, 369 N.R2d 292, 
11 HLDec. 838, 54 IU.App.3d 238. 

§ 1276. -Participation in Pro¬ 

ceedings Under Will 
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38. N.C.—CJJS. cited In Wells v. Dickens, 162 
$.R2d 552, 559, 274 N.C 203. 

Mere waiver of service of notices and citations 
insufficient 

N.D.—Fish v Berzel, 101 N.W 2d 548. 

39. Held not election 

Or—Stanley v. Mueller, 350 P.2d 880, 222 Or. 194. 

42. Nev.—Barringer v. Ray, 298 P2d 933, 72 Nev. 
172. 


§ 1277. -Acting as Executor or 

Trustee 
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53. NC-Joyce v Joyce, 133 SE2d 675, 260 N.C 
757 

54. Personal representative 

Wash.—Norm v Norm, 622 P.2d 816, 95 Wash 2d 
124 

57. Ky —Baesier v. Bell’s Ex’x, 299 S W 2d 605 

N C—North Carolina Nat Bank v Barbee, 131 S.R2d 
666, 260 N C 106 

Vt—In re Davis’ Estate, 220 A 2d 726, 126 Vt. 19 

60. Cal —In re Waters’ Estate, 100 Cal.Rptr 775, 24 
C.A.3d 81 

61. NC-Joyce v Joyce, 133 SE2d 675, 260 NC 
757. 

Ill—Carlson’s Estate v. Carlson, 350 N E 2d 306, 39 
Ill App.3d 281. 

§ 1278. -Assertion of Rights un¬ 

der Will 
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66, Evidence of election 

Tex.—Martin v Lott, Civ App , 482 S W 2d 917 

68. Since the publication of Corpas Juris Secundum 
the case of In re Schaech’s Will, 33 N W 2d 319, 
252 Wis 299, has been declared overruled by a 
statute providing that such action shall not consti¬ 
tute an election, unless the will or codicil thereto 
so provides in express terms. 

Wis.—In re Riley’s Estate, 94 N.W.2d 233, 6 Wis 2d 29 

Statute not retroactive 

Wis —In re Riley’s Estate, 94 N.W.2d 233,6 Wis 2d 29 

§ 1279. -Acceptance of Benefits 

or Epjoyment or Use of 
Property 

Library References 
Wills <$=794. 

69. N.C—Joyce v. Joyce, 133 S.R2d 675, 260 N.C 
757—Wells v. Dickens, 162 S.E2d 552, 274 N.C 
203. 

Tex —Cunningham v Townsend, Civ App, 291 S.W,2d 
438, err. ref no rev. err.—Lieber v. Mercantile Nat 
Bank at Dallas, Civ.App., 331 S W.2d 463, err. ref 
no rev err 

Wash.—Norris v Norris, 605 P.2d 1296, 25 Wash.App. 
290, affd., 622 P.2d 816, 95 Washed 124 

Election to take under codicil as precluding 
claiming under will 

Tex—Wattenburger v. Moms, Civ.App., 436 S.W.2d 
234, err, ref no rev. err. 

Informed acceptance 

Wash—Norris v. Norris, 622 P2d 816, 95 Wash.2d 
124 

72. Fla.—In re Anders’ Estate, App., 197 So.2d 837. 

Ga.—Howard v. Howard, 257 S.E2d 336, 150 Ga.App 

213 

Ind—Leazenby v. Clinton County Bank & Trust Co., 
355 N E2d 861, 171 Ind-App 243. 

Nev —Barringer v. Ray, 298 P.2d 933, n Nev 172. 

Acceptance of benefits indirectly conferred 

(1) Other statements. 

III.—Matter of Conrad’s Estate, 422 N.R2d 884, 52 
Ill.Dec. 675, 97 IlLApp.3d 202. 
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73. Benefits earned 

Ill.—:Estate of Johnson, 350 N.R2d 310, 39 IU.App.3d 
246. 

76. N.C—Phillips v. Phillips, 252 S.R2d 761, 296 
NC, 590 

Will disposing of interest in estate by entireties 

Or.—Stanley v. Mueller, 350 P.2d 880, 222 Or. 194. 
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insurance p ro ceeds 

N Y—In re Sunshme’s Estate, 369 N.Y.S.2d 304, 82 
M»c.2d 363. revd on oth. grds. 381 N.Y S.2d 260, 
53 A D2d 326, affd. 357 N.E2d 999, 40 N.Y.2d 
875, 389 NYS.2d 344. 

77. Neb —In re Estate of Nicholson, 320 N.W.2d 739, 
211 Neb. 805, app. after remand 343 N.W.2d 758, 
216 Neb. 400. 

Tenn —Pierce v. Tharp, 430 S.W.2d 787, 58 Tean.App. 
362, revd. on oth. grds.. Sup., 455 S W 2d 145, reh. 
den 4£7 S.W.2d 529, petition is disci, 461 S.W.2d 
950, cert, den 91 S.Ct. 1527, 402 U.S. 929, 28 
L Ed 2d 863 

A wife’s acceptance of a life estate in 
land does not constitute an election to 
take under a will and she does not 
thereby forfeit her fee simple owner¬ 
ship of entirety property.* 0 5 

80.5. Ark —Collins v. Fmchcr, 361 S,W.2d 86, 235 
Ark. 587. 

81. US—McKee v Hassebrock, CA.OkL, 337 F.2d 
310 

85. N.Y.—In re Tannenbaum’s Estate, 205 N.Y.S.2d 
390, 25 Misc.2d 287. 
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88. I1L—Luepker v Rieso, 5 Dist., 456 N.E2d 246, 
74 Ill Dec. 744, 119 ULApp 3d 62. 

96. ffl —Hunter v DeMay, 259 N.R2d 291, 124 m 
App 2d 429 

97. Mass —Maimni v. Tilton, 308 N.E.2d 571, 2 
Mass.App. 803 

Acts held not to constitute an election 
Ill —Estate of MacLeish, 361 N,R2d 618, 5 HLDec. 
295, 46 Ill.App 3d 957. 

N C —Mansour v. Rabil, 177 S.E2d 849, 277 N.C 364. 

§ 1280. -Assumption of Owner¬ 

ship and Dealing with 
Property 
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4. Tex.—Lawrence v. Coffield, Gv.App., 468 S.W.2d 
544, err ref. no rev. err. 

15. Good faith possession of personalty 

Or.—Stanley v. Mueller, 350 P.2d 880, 222 Or. 194. 

Remaining on property 

(2) Tenancy m common after former tenancy by en¬ 
tireties. 

Or.—Stanley v. MneUer, 350 P.2d 880, 222 Or. 194. 

§ 1281. -Acquiescence, Estop¬ 

pel, and Laches 

18. Ind -Baugher v Barrett, 145 N.R2d 297, 128 
Ind App. 233. 

N.Y,—Application of Ubennan, 167 N.YE2d 158, 4 
A.D,2d 512, afH. 177 N.Y.SJd 707,5 N.Y,2d 719, 
152 N.R2d 665. 

Acts held insufficient to show binding ejection 
Old—McSpadden v. McSpadden, 331 P.2d 471. 

19. Aik.—Collins v. Fincher, 361 S.W,2d 86, 235 
Aik. 587, 

Acts held insufficient to constitute estoppel 

Old.—McSpadden v. McSpadden, 331 P.2d 471. 
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So.2d 551. 
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45 Misc 2d 747. 

§ 1284. Questions of Law and Fact 
and Instructions 

page 121 

33. Tex.—Wurth v Scher, Civ App, 327 S W.2d 72— 
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489, 1 A.D,2d 250, app den. 151 N Y.S.2d 623, 2 
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55. N.C—Thompson v. Soles, 263 SE.2d 599, 2$ 
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205, 50 Misc.2d 972 

97. N.H.—In re Barnhart’s Estate, 162 A.2d 168, 102 
N.H. 519 

Pa.—In re Krasney’s Estate, 10 D. & G2d 450, 7 
Fiduciary 403—In re Peden’s Estate, 12 Fiduciary 
71. 

Seeking admission of another instrument 

Wis.—In re Steck’s Estate, 77 N.W 2d 715, 273 Wis. 
303. 

1. Pa.—In re Neamand’s Estate, 318 A.2d 730, 456 
Pa 22. 
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7. N.H. — In re Barnhart’s Estate, 162 A.2d 168, 102 
N.H 519. 

Pa.—In re Brachman’s Estate, 11 Fiduciary 310, 57 
Sch.L.R. 19. 

15. HI.—Ramsay v. Ramsay, 135 N.R2d 172, 10 III 
App 2d 459. 

Pa—In re Arnold’s Estate, 7 Fiduciary 531, 105 P.L J. 
274. 

16. N.Y—In re Roe’s Estate, 189 NY.S.2d 63, 18 
Misc 2d 970. 

18. N.Y—In re Grasso’s Estate, 189 N.Y.S.2d 281, 
20 Misc 2d 202. 

22. Ala. — Stelzenmuller v. Carroll, 127 So.2d 842, 272 
Ala. 13—Mitchell v Mitchell, 180 So.2d 266, 278 
Ala. 670—Birmingham Trust Nat. Bank v. Cook, 
235 So.2d 883, 285 Ala 750. 

Ark.—Atkinson v Van Echaute, 366 S.W 2d 273, 236 
Ark. 423. 

tf.C.—First Uruon Nat. Bank of N.C. v. Melvin, 130 
S.E.2d 387, 259 N C. 255. 

Pritchard v. First-Citizens Bank and Trust Co, 
248 S.E2d 467, 38 N.C.App. 489 
Ohio—Winters Nat Bank & Trust Co v. Riffe, 206 
N.E2d 212, 2 Ohio St.2d 72. 

Pa.—In re Clepbane’s Trust, 36 D. & C2d 386, 15 
Fiduciary 188, 85 Montg. 148 
Tenn.—Allen v. First Am. Nat. Bank, 376 S,W.2d 713, 
52 Tenn.App. 544 

Va.—Alexandria Nat. Bank v. Thomas, 194 S E2d 723, 
213 Va. 620, 67 A.LR.3d 190. 

“Intestate share** as not including property held 
ip joint ownership 

N.G—In re Connor’s Estate, 168 S.E2d 245, 5 N.C. 
App. 228. 


page 139 

23. U.S.—Lemle v. U.S., C.A.N.Y, 579 F.2d 185 

Md.—Lefteris v. Poole, 198 A.2d 250, 234 Md. 34. 

Ohio—Winters Nat Bank & Trust Co. v Riffe, 206 

N.E2d 212, 2 Ohio St 2d 72 
Darrow v. Fifth Third Union Trust Co., 139 
NE2d 112. 

Pa—In re Burk’s Estate, 37 D. & C2d 528, 15 Fiduci¬ 
ary 449, 85 Montg 424. 

24. Miss.—Carter v Evans, 94 So.2d 237, 230 Miss 
803 

Tex.—Weidner v Crowther, 301 S.W.2d 621, 157 Tex. 
240 

Widow held entitled to one half 

N.Y.—In re Glasenberg’s Estate, 223 N.Y S 2d 563, 30 
Misc 2d 721 

Pa.—In re McCready’s Trust, 126 A.2d 429, 387 Pa 
107. 

Widow held entitled to one third 

NY—In re Lukas’ Estate, 328 N.Y.S.2d 118, 38 
A D 2d 784 

Pa.—In re Burk’s Estate, 37 D. & C.2d 528, 15 Fiduci¬ 
ary 449, 85 Montg 424. 
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25. Ohio—Blair v. Bouton, App., 176 N.E2d 280 

D G—Windsor v. Leonard, C A, 475 F.2d 932, 154 

US App DC 348 

N Y.—In re Manser’s Estate, 154 N Y S.2d 590. 

Ohio—Blackford v Vermillion, 156 N.E 2d 339, 107 
Ohio App 26 

Share under particular provisions 

(1) N Y—In re Weiss’ Estate, 227 N.Y S.2d 378, 33 

Misc 2d 773 

Interest in contract for sale of realty held per¬ 
sonalty 

Or.—Stanley v Mueller, 350 P2d 880, 222 Or 194 

Rights in inter vivos trust created at time will 
executed 

Ohio—Purcell v Cleveland Trust Co., 200 N E.2d 602, 
revd. on oth grds 217 N E 2d 876, 6 Ohio App 2d 
235. 

page 141 

38. Mo.—Jones v Jones, 376 S.W.2d 210. 
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46. Ohio—In re Green’s Estate, 410 N E2d 812, 63 
Ohio Misc. 44, 17 0.0 3d 388. 

48. NY.—In re Wood’s Will, 210 N.Y.SJd 40, 27 
Misc.2d 330. 

52. Mo.—Owen v. Riffle, 323 SW.2d 765—In re 
BeU’s Estate, 328 S W 2d 697. 

Okl—Matter of Dawson’s Estate, App., 561 P.2d 150 

Life estate in widow 

Ala.—Tyner v. Martin, 276 So.2d 431, 290 Ala 310 
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67. N Y.—Application of Lunney, 193 N.Y.S 2d 83, 
21 Misc.2d 455. 

N.C.—First Union Nat Bank of N.C. v. Melvin, 130 
S.E.2d 387, 259 N.C. 255. 

73. N.Y.—In re Phillips’ Will 214 N.Y.S 2d 33, 27 
Misc.2d 968. 

Pa.—Cost v. Caletn, 394 A.2d 513, 483 Pa 11 

Computation after payment of costs and claims 

N.C.—Tolson v. Young, 133 S R2d 135, 260 N.G 506. 
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74. Iowa—In re Palmer’s Estate, 147 N.W.2d 36, 259 
Iowa 1076. 

N.Y.—In re Phillips’ Will, 214 N.Y.S 2d 33, 27 Misc.2d 
968. 

75. Pa.—In re Burk’s Estate, 37 D. & C.2d 528, 15 
fiduciary 449, 85 Montg. 424 

Gifts to, or share of, spouse included 

(4) Other instances. 
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N.Y—In re Rosenberg’s Estate, 181 N.Y.S.2d 861 
Misc.2d 434 

76. N Y.—In re Ullman’s Estate, 289 N.Y.S.2d 8i 
56 Misc 2d 495. 

Ohio—In re Green’s Estate, 410 N.E2d 812, 63 Oi 
Misc. 44, 17 0.0 3d 388 

79. N.Y.—In re Schlosser’s Estate, 342 N.Y.S.2d 8( 

73 Misc.2d 380 

83. Miss.—Banks v. Junk, 264 So.2d 387, 69 A. 
R.3d 1070. 

84. N Y.—In re Shapiro’s Will, 217 N.Y.S.2d 786, 
Misc 2d 924 

85. N Y.—In re Brown’s Estate, 210 N Y.S.2d 594, 
Misc.2d 821—In re Shapiro’s Will, 217 N.YS.' 
786, 28 Misc.2d 924. 

86. NY—In re Hartzberg’s Estate, 194 N.Y.S: 
549, 21 Misc 2d 1059. 

Okl —McSpadden v. McSpadden, 331 P 2d 471 
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87. Colo —Matter of Novitt’s Estate, 549 P 2d 805,. 
Colo App. 524 

Minn—Jeruzal’s Estate v. Jeruzal, 130 N.W.2d 47 
269 Minn 183. 

Pa.—In re Henderson’s Estate, 149 A 2d 892, 395 P 
215 

Totten trust 

NY—In re Taliento’s Estate, 168 NY.S,2d 13, 
Misc 2d 167 

90. Since the publication of Corpus Juris Secundn 
the cases cited to the text have been overruled in 
decision holding that the settlor parted with d< 
minion over the trust property so that the wido 
could not assert her nght to a distributive share i 
the trust estate.—Smyth v. Cleveland Trust Cc 
179 NE 2d 60, 172 Ohio St. 489 

91. Since the publication of Corpus Juris Secundu 
the cases cited to the text have been overruled in 
decision holding that the settlor parted with d( 
minion over the trust property so that the wido 1 
could not assert her right to a distributive share 1 
the trust estate.—Smyth v. Cleveland Trust Co 
179 N.E.2d 60, 172 Ohio St 489. 

92. Pa.—In re Hershey’s Estate, 1 Adams LJ 160, 1 
Fiduciary 390. 

93. Mass—Sullivan v Burkin, 460 N.E.2d 572, 39 
Mass. 864. 

Pa.—In re Krasney’s Estate, 10 D. & C.2d 450, 
Fiduciary 403—In re Huested’s Trust, 9 Fiduciar 
609, affd. 169 A.2d 57, 403 Pa 185. 

Effect on trust reserving power of appointmen 
to charity 

Pa.—In re Behan’s Estate, 160 A.2d 209, 399 Pa. 314 

95. N.Y.—In re Hartzberg’s Estate, 194 N.Y.S.2d 
549, 21 Misc.2d 1059—In re Heede’s Will, 211 
N.Y S.2d 947, 29 Misc.2d 103. 

page 146 

1. Ill —Matter of Grant’s Estate, 396 N E 2d 872, 3. 
Ill Dec 345, 77 Ul.App.3d 866, affd. 415 N.R2< 
416, 47 Ill.Dec 411, 83 IU.2d 379. 

Miss.—Banks v. Junk, 264 So.2d 387, 69 A.L.R.3C 
1070. 
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4. Fla.—Solomon v. Dunlap, App., 372 So.2d 218 

Ill —In re Grant’s Estate, 415 N.E 2d 416, 47 Ill Dec 
411, 83 Ill2d 379 

Iowa—In re Palmer’s Estate, 147 N W.2d 36, 259 low# 
1076 

N Y —Estate of Goutmanovitch, 432 N Y.S.2d 768, 103 
Misc.2d 851. 

Contingent debt 

N.Y.—In re Nicholson’s Will, 267 N.Y.S.2d 719, 49 
Misc.2d 421. 

Contract to create legacy not debt 

N.Y.—In re Nicholson’s Will, 267 NY.S.2d 719, 49 
Misc 2d 421 



97 CJS 15 


5* Me.—Old Colony Trust Co v. McGowan, 163 
A 2d $38, 1S6 Me 138. 

N Y.—In re Nicholson’s Will, 267 N.Y.S 2d 719, 49 
Misc.2d 421. 

Or—Stanley v. Mueller, 350 P.2d 880, 222 Or. 194. 

Pa —In re Burk’s Estate, 37 D & G2d 528, 15 Fiduci¬ 
ary 449, 85 Montg. 424. 

Purpose of statute 

NY.—In re Mescall’s Will, 281 N.Y.S 2d 394, 54 
Misc 2d 165 

What included in “administration expenses'* 

(4) Other instances. 

Ind—Matter of Smith’s Estate, 388 NE2d 287, 180 
IndApp 198. 

II. Ind —Matter of Smith’s Estate, 388 N E 2d 287, 
180 IndApp. 198. 
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17. N.Y—In re Hams’ Estate, 154 N.Y.S2d 324 

Pa —In re Pratt’s Estate, 14 Fiduciary 617, 85 Montg 
36, affd. 221 A 2d 117, 422 Pa 446. 

21. Request by widow to have property sold 

Ohio—Blair v. Bouton, App, 176 N E2d 280. 

24. D C—Del Mar v U S, C A., 390 F.2d 466, 129 
U.S.AppDC. 51, cert den. 89 SO 92, 393 US 
828, 21 L.Ed.2d 99 

III. —Matter of Grant’s Estate, 396 NE2d 872, 33 

IlLDec. 345, 77 Ill App 3d 866, affd 415 N.E 2d 
416, 47 Ill.Dec. 411, 83 Ill 2d 379, 

Miss—Banks v Junk, 264 So 2d 387, 69 A.LR.3d 
1070. 

N.C—First Union Nat Bank of N.C. v. Melvin, 130 
SE2d 387, 259 N.C. 255. 

Ohio—Gmder v Ginder, 134 N.E2d 603.—Weeks v 
Vandeveer, 233 N E 2d 502, 13 Ohio St 2d 15. 

W.Va—Guaranty Nat Bank v. Mitchell, 111 S.E.2d 
494, 144 W Va. 828. 
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25. Ind.—Salvation Army, Inc. v. Hart, 154 N.E2d 
487, 239 Ind I 

Mont —Marans v. Newland, 390 P 2d 443, 143 Mont 
388. 

Ohio—Weeks v Vandeveer, 233 N.E 2d 502, 13 Ohio 
St.2d 15 

Pa—In re Corso’s Estate, 431 A 2d 253, 494 Pa, 269. 

Tenn—Third Nat. Bank in Nashville v. Cotten, 536 
S.W.2d 330. 

27. U.S.—Robertson v. US., D.CAla., 281 F.Supp. 
955 

Conn —Cranley v. Schmner, 236 A 2d 332, 27 Conn. 
Sup. 258. 

Ill—Matter of Comstock’s Estate, App., 397 N.E2d 
1240, 34 IlLDec. 283, 78 IlLApp 3d 933. 

Me.—Old Colony Trust Co. v McGowan, 163 A.2d 
538, 156 Me. 138. 

Mo.—Hammon v. Wheeler, 347 SW.2d 884. 

N H.—In re Barnhart’s Estate, 162 A 2d 168, 102 N.H. 
519. 

N.Y.—In re Noble’s Estate, 157 N.Y.S.2d 201, 2 
A.D 2d 897. 

In re Campbell’s Estate, 156 N.Y.S.2d 15, 4 
Misc.2d 331-In re Nicholson’s Will, 267 N.Y.S.2d 
719, 49 Mtsc.2d 421. 

Ohio—Union Commerce Bank v. Roth, 197 N.E2d 
216, 120 Ohio App. 349. 

Pa,—Estate v. Rittenhouse, 353 A2d 404, 466 Pa. 378, 
89 A.L R.3d 311. 

In re Clark’s Estate, 8 D. A C 2d 665, 7 Fiduci¬ 
ary 73. 

28. N.Y.—In re Spingarn’s Estate, 159 N.Y.S.2d 532, 
5 Misc 2d 36—In re Hartzberg’s Estate, 194 N.Y. 
S.2d 549, 21 Misc.2d 1059—In re Israel’s Will, 208 
N.Y.S 2d 58, 26 Misc 2d 904—In re Rust’s Trust, 
262 N.Y.S.2d 609, 47 Misc.2d 302. 

Where taxes not to he apportioned 

(5) Other matters. 

N.Y.—In re Glasenberg’s Estate, 223 N.Y.S.2d 563, 30 
Misc.2d 721 


29. N.Y.—In re Edward*’ Estate, 152 S.YSM 7, 2 
Mac.2d 564, affd. 156 N.Y.S.2d 135, 2 AD.2d 
838, affd. 163 N.Y.S.2d 974, 3 N.Y.2d 739, 143 
N E2d 520. 
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36. N C—First Union Nat Bank of N.C v, Melvin, 
130 S.E2d 387, 259 N C. 255. 

40. Deduction from particular funds 

N Y —In re Brock’s Will, 208 N Y.S.2d 772. 

46. N Y —In re Taliento’s Estate, 168 N Y.S.2d 13,9 
Misc 2d 167 

Ohio—Blackford v. VeraulEoo, 156 N,E2d 339, 107 
Ohio App 26. 
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47. D C.—Kilcoyne v Rally, C A, 249 F 2d 472, 101 
USAppDC 380. 

N Y.—In re CongKino’s Estate, 165 N.Y S.2d 239, 9 
Mtsc.2d 847. 

54. N Y.—In re Rosenzweig’s Will, 278 N.Y.S.2d 192, 
19 N.Y 2d 92, 224 N E2d 705. 

55. NY.—In re Allan. 184 N.YS2d 613, 5 N.Y.2d 
333, 157 N.E.2d 607, 71 ALR.2d 932, 

Limited right of election 

N Y -In re Rosenzwag’s Will, 278 N Y.S.2d 192, 19 
N.Y.2d 92, 224 N E2d 705 

Manner of computing share 

(3) Other statements. 

NY.—In re Handler’s Estate, 371 N.Y.S.2d 297, 82 
Misc 2d 482 
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57. NY—In re Bartley’s Estate, 370 NY.S2d 99a 
83 Misc.2d 672. 

Extent of invasion 

N.Y.—In re Handler’s Estate, 371 N.Y.S 2d 297, 82 
Misc 2d 482. 

59. N Y—In re Spingam’s Estate, 185 N.Y.S.2d 304, 
17 Misc 2d 430, affd 193 N.Y.S.2d 998, 9 A D.2d 
756, app. den. 197 N.Y.S.2d 410, 10 A D.2d 574 

§ 1289. On Other Interests 
Library References 
Wills <*=>802, 803. 
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70. Legacies conditioned on widow's election 

Pa.—In re Peden’s Estate, 185 A.2d 794, 409 Pa. 194, 

21 A.L.R.3d 312. 

71. Mont—In re Roberts’ Estate, 338 P2d 719, 135 
Moot 149, cert den. 80 S.Ct. 82, 361 U.S. 825, 4 
LEd.2d 73. 

72. N.Y—In re Tannenbawn’s Estate, 205 NY.S.2d 
390, 25 Misc.2d 287. 

Ohio—Union Commerce Bank v. Roth, 197 N.E.2d 
216, 120 Ohio App. 349. 

Old.—Matter of Dawson’s Estate, App., 561 P.2d 150. 

Tenn.—BeU v. Shannon, 367 S.W.2d 761, 212 Tenn. 28. 

Vt—CJS. cited la In re Copeland's Estate, 179 A2d 
475, 479, 123 Vt. 32, 

Wis.—In re Poulsea’s Estate, 194 N.W2d 593, 54 
Wis.2d 139. 

73. III.—First Nat Bank of Danville v. McMillan, 145 
N.E.2d 60, 12 DL2d 61. 

Neb.—Hauschild v. Hauschild, 126 N.W.2d 192, 176 
Neb. 319. 

OkL—Long v. Drumnght, 375 P.2d 953. 

Pa.—In re Clark’s Estate, 8 D. A G2d 665, 7 Fiduciary 
73. 

Vt.—In re Copeland’s Es tat e, 179 A2d 475, 123 Vt 32. 
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76. Miss.—Jefcoat v. Powell, 108 So.2d 868, 235 Miss. 
291 

Neb.—Hauschild v. Hauschild, 126 N.W.2d 192, 176 
Neb. 319. 
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N.Y.-In it Austm’s Will, 272 N.Y.S.2d 205, 50 
Miac.2d 972. 

Pa.—In re HasseTs Estate, 16D. &G2d 152,8 Fiduci¬ 
ary 695, 56 Lane. Rev. 321—la re Ramsey’s Estate, 
23 D. A C.2d 237, 1! Fiduciary 49. 

to cm wren procectea 

N.Y—Wagaex v. Wagner, 395 N.Y.S.2d 641, 58 
A D2& 7, affd. 377 N.EJ24 482, 44 N.Y.2d 78a 
406 N.Y.S.2d 38. 

77. Pa.—In re Henderson’s Estate, 149 A2d 892, 395 
Pa. 215. 

WlM 

81. N.Y.—In re Friedman’s Will, 199 N.Y.S.2d 103, 
22 Misc.2d 654. 

§ 1290. -Beneficiaries in Gener¬ 

al 

Library References 
Wills «=»802(1). 

84. Me.—Old Colony Trust Co. v. McGowan, 163 
A 2d 338, 156 Me. 138. 

Mo—In re Howe’s Estate, App, 379 S.W.2d 154. 

N.Y.—In re Lotus’ Wifl, 256 MY JSM 311,45 Mbc2d 
170-In re Dunham’s Estate, 320 N.YA2d 951, 36 
AD 2d 467—In re Dunham’s Will, 314 N.Y.S.2d 
29, 63 Misc.2d 1029, decree affd. 320 N.Y.SJd 951, 
36 AD.2d 467. 

N.C.—Matter of Etheridge’s Estate, 235 S.E J2d 924, 33 
N C App. 585 

Ohio—In re Stnoch’s Estate, 239 N.E.2d 43, 15 Ohio 
St 2d 192. 

Tenn.—Feder v. Flattau, 325 S.W.2d 555, 205 Tam. 
111 . 

84. Gift to widow under wffl to disappointed 
beneficiaries 

Fla.—In re ChurchweQ’s Estate, App., 354 SoJd 970. 

86. Fla.—In re ChurchweD’s Estate, App., 354 So2d 
970. 

Mont.—in re Roberts’ Estate, 338 P.2d 719, 135 Mont 
149, cert. den. 80 S.Ct 82, 361 U.S. 825, 4 L.ErL2d 
73. 

N.Y-In re Allan, 184 N.Y.S.2d 613, 5 N.Y.2d 333, 
157 N.E.2d 607, 71 AL-R.2d 932. 

Ohio—Winters Nat. Bank A Trust Co. v. Rifle, 206 
N.E.2d 212, 2 Ohio St2d 72. 

Pa.—Is re dark’s Estate, 8 D. A G2d 665, 7 Fiduciary 
73—In re Brustolin’s Estate, 26 D. A G2d 708, 10 
Chest 226, 11 Fiduciary 523. 

Vt—In re Copeland's Estate, 179 A2d 475, 123 Vt 32. 

Mel 56 

92. Neb.—In re Clarkson’s Estate, 226 N.W2d 334, 
193 Neb. 201. 

N.Y.—In re Schilling’s Estate, 247 N.Y.S.2d 457, 42 
Misc 2d 18-In re Nicholsoii’s Will, 267 N.YA2d 
719, 49 Misc.2d 421. 

N.C.—Matter of Etheridge’s Estate, 235 S.E-2d 924, 33 
N.GApp. 585. 

P*ge 157 

96. N.Y.—In re Sptngam’s Estate, 159 N.YS2d 532, 
5 Mnc.2d 36—In re Bdla&tto’s W3L 208 N.Y. 
S.2d 113, 26 MiscJd 828—In re Nichobon’s Win, 
267 N.Y.S^d 719, 49 Mac.2d 421. 

97. Fla.—In re QmrchwdTs Estate, App., 354 So.2d 
970. 

Me.—Old Colony Trust Co. v. McGowan, 163 A2d 
538, 156 Me. 138. 

N.Y.—In re Rosenzweig’s Will, 278 N.Y.S.2d 192, 19 
N.Y.2d 92, 224 N.E2d 705. 

In re Rosenzweig’s Will, 261 N.Y.S.2d 125, 23 
AD.2d 427, revd. on oth. grds. 224 N.E.2d 705, 19 
N.Y.2d 92, 278 N.Y.SJ2d 192. 

N.G—First Union Nat Bank of N.G v. Melvin, 130 
S.E.2d 387, 259 N.G 255. 

Ohio—Blackford v. Vermillion, App., 156 MEM 339, 
107 Ohio App. 26. 
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1. N. Y —In re Nicholson’s Will, 267 N Y.S.2d 719, 49 
Mi$c.2d 421. 

Ohio—Blackford v. Vermillion, App., 156 N.E2d 339, 
107 Ohio App. 26. 
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6. N.Y.—In re Nicholson’s Will, 267 N Y.S 2d 719, 49 
Misc 2d 421 

9. Equalization of legacies 

Ill.—Stegeman v. Smith, 214 N.E.2d 597, 67 Ill.App2d 
451. 

12, Appropriation of part of share of first wife 

(2) N Y.—In re Dunham’s Will, 314 N Y.S 2d 29, 63 

Mi$c.2d 1029, affd. 320 N.YS2d 951, 36 A.D2d 467 

§ 1291. -Remainderman and 

Acceleration of Remain¬ 
ders 

page 160 

18. N.Y —In re Gallagher’s Estate, 169 N Y.S.2d 271, 
10 Misc.2d 422, affd 184 N Y.S 2d 782, 7 A D.2d 
1029. 

Tenn.—C.J.S. cited in Qark v. Board of Trustees of 
Tennessee Annual Conference of Methodist 
Church, 596 S.W.2d 804, 805. 

19. U.S.—Bach v. McGinnes, C.A.Pa, 333 F2d 979. 

Bach v. McGinnes, D.C.Pa., 218 F.Supp. 914, 
affd., CA, 333 F.2d 979 

Ark.—Harrison v. Harrison, 351 S.W.2d 441, 234 Ark. 
271. 

D.C.—Kilcoyne v. Reilly, C.A., 249 F2d 472, 101 
U.S.App.D.C 380. 

Ky.—Citizens-Union Bank & Trust Co. v. Palumbo, 
290 S.W.2d 489. 

Neb.—Hauschild v. Hauschild, 126 N.W.2d 192, 176 
Neb. 319. 

N.Y.—In re Wiener’s WU1, 228 N.Y.S.2d 190. 

Ohio—Funkhouser v. Dorfmeier, 202 N.E 2d 226. 

Pa.—In re Smith's Estate, 30 D. & C 2d 1, 13 Fiduciary 
244—In re Austin’s Estate, 38 D. & C 2d 79, 15 
Fiduciary 410, 85 Montg 361. 

Tenn.—Hamilton Nat. Bank of Knoxville v. Allred, 
App., 496 S.W.2d 497 

When doctrine of acceleration applicable 

(2) Other statements. 

N C—Keesler v. North Carolina Nat. Bank, 122 S.E.2d 
807, 256 N.C. 12. 

Particular remainders held accelerated 

(6) Other instances. 

N.Y.—In re Handler’s Estate, 371 N.Y.S.2d 297, 82 
Misc.2d 482. 

However, there will be no acceleration where the 

spouse elects to take under the will. 

N.C.—Keesler v. North Carolina Nat. Bank, 122 S.E.2d 
807, 256 N.C. 12 

Statute not applicable 

Ohio—Blair v. Bouton, App, 176 N.E.2d 280. 
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24. Ky,—Citizens-Union Bank & Trust Co. v. Palum¬ 
bo, 290 S.W.2d 489. 

Ohio—Winters Nat. Bank & Trust Co. v. Riffe, 194 
N.RJd 921, revd. on oth. grds. 206 N.E.2d 212, 2 
Oliio St2d 72. 

25. Ind.—Salvation Army, Inc. v. Hart, 154 N.E.2d 
487, 239 Ind. 1. 

Tenn.— CJS, cited in Clark v. Board of Trustees, etc., 
596 S.W.2d 804, 805. 

Intention in will as controlling 

(5) Other matters. 

Me.—Old Colony Trust Co. v. McGowan, 163 A.2d 
53$, 156 Me. 138. 

N.C—Keesler v. North Carolina Nat. Bank, 122 S.E2d 
807, 256 N C. 12. 

Every will must be construed “sui generis” 

Ohio—Blair v. Bouton, App., 176 N.E2d 280. 


Statute requiring express prohibition to prevent 
acceleration 

Ohio—Funkhouser v Dorfmeier, 202 N.E2d 226 
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33. Ohio—Blair v. Bouton, App, 176 N.E.2d 280 

Tex —Davis v. Wilson, Civ.App., 548 S.W.2d 483. 
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43. Pa.—In re Austin’s Estate, 38 D & C.2d 79, 15 
Fiduciary 410, 85 Montg 361. 
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page 265 

23. Ind —C JS. eked la Matter of Estate of King- 
seed, App, 413 NR2d 917, 929. 

Order of distribution 

Ful— King v Citizens and Southern Nat. Bank of 
Atlanta, Ga., App., 119 So 2d 67. 

24. NH—Kinghom v Athorne. 155 A.2d 805, 102 
NH. 293. 

25. Cal—In re Luckel's Esute, 312 P.2d 24, 151 
C.A.2d 481. 66 A L.R.2d 846. 

§ 1346. What Law Governs 

29. Pa —In re Thaw’s Esute, 200 A 2d 290, 414 Pa. 
347 

§ 1347. Right to Interest on General 
Legacies 

page 266 

33. Fla.—CJ-S. dted in King v Citizens and South¬ 
ern Nat Bank of Atlanta, Ga, App., 119 So.2d 67, 

70. 

IR —Estate of Marks, 366 N.R2d 1077, 9 lU.Dec 566, 
51 Ill.App.3d 535 

N.Y.—In re Myers’ Trust, 198 N.Y.S2d 434, 10 
A D 2d 823, affd. 204 N.Y.S 2d 179, 8 N.Y.2d 947, 
168 N E2d 847. 

Ohio—Spears v. Madden, 276 N.E 2d 669, 28 Ohio 
Misc. 125 

Utah—In Ve Pwrpont’s Esute, 347 P.2d U14, 10 Utah 
2d 49. 

Unliquidated legacy 

(1) Rule against payment on unliquidated amounts 
inapplicable where statute is to the contrary. 

Cal.—In re Sharp’s Estate, 95 CalRptr. 816, 18 CA.3d 
565 

(2) Interest on unliquidated legacy not due until 
amount determined. 

CaL—In re Sharp’s Estate, 95 CaLRptr 816,18 GA.3d 
565. 

“Demonstrative” legacy 

Ky.—Norton-Children’s Hospitals, Inc v First Ken* 
tucky Trust Cb, App., 557 S.W,2d 895. 

§ 1348. -At What Time Legacy 

Commences to Bear Inter¬ 
est 

Library References 
Wills «»734(2) et seq. 
page 267 

38. Cal —In re Sharp’s Estate, 65 Cal.Rptr. 438, 257 
CA 2d 851. 

IR.—In re Sawyer’s Esute, 288 N.E.2d 633, 7 Ill. 
App. 3d 944. 

Mont—In re Roberts’ Estate, 338 P.2d 719, 135 Mont 
149, cert. den. 80 S.Ct. 82, 361 U.S. 825, 4 L.Ed.2d 
73. 

N.H.—Kinghom v. Athorne, 155 A.2d 805, 102 N.H. 
293—Young v. Dunton, 209 A.2d 719, 106 N.H. 
249. 

S.C.—Jackson v. Walters, 144 S.R2d 422, 246 S.G 486. 
Appointment of executor 
U.S.—Davidson v. U.S., 149 F.Sopp. 208, 137 Ct.Cl. 
416, applying Ohio law. 

47. N.H,—Kinghom v. Athorne, 155 A.2d 803, 102 
N.H, 293. 
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48. N.Y.—Empire Trust Co. v Raynolds, 220 N.Y 
S.2d 424, 31 Misc.2d 431 

page 268 

62. N.Y.—In re Levy’s Estate, 167 N Y S.2d 16, 9 
Misc.2d 561. 

Widow held not entitled to interest 

NJ.—In re Thompson’s Estate, 250 A.2d 35, 104 N.J. 
Super. 324. 

page 269 

78. CaL—In re Sharp’s Estate, 65 Cal.Rptr. 438, 257 
GA.2d 851. 

Ga.—DuBose v. Box, 273 SE2d 101, 246 Ga 660. 
Okl.—CJ.S. cited in Matter of Estate of Vaden, App., 
677 P.2d 659, 661. 

Pa —In re Smith’s Estate, 30 D. & C.2d 1, 13 Fiduciary 
244. 

In New York 

(2) N.Y.-—In re Matz’ Estate, 173 N.YS.2d 880, 12 
Misc.2d 966—In re McTarnahan’s Estate, 202 N.Y.S.2d 
618, 27 Misc.2d 13—In re Kaufman’s Estate, 219 N Y 
S.2d 627, 30 Misc.2d 860 

(3) N.Y.—In re Momand’s Estate, 177 N.Y.S2d 115, 
13 Misc2d 990, revd. on oth grds. 182 N.Y S.2d 565, 7 
A.D.2d 280. 

(4) N.Y.—Empire Trust Co. v. Raynolds, 220 N.Y 
S.2d 424, 31 Misc.2d 431. 

page 270 

79. Ga.—DuBose v. Box, 273 S.R2d 101, 246 Ga 
660. 

N.Y.—In re Weinberg’s Estate, 214 N.Y.S 2d 971, 29 
Misc.2d 4. 

Pa.—In re Smith’s Estate, 30 D. & C.2d I, 13 Fiduciary 
244 

page 272 

95. N.H.—CJLS. dted in Kinghom v. Athome, 155 
A.2d 805, 808, 102 N.H. 293. 

99. N.Y.—In re Devitt’s Will, 172 N.Y.S.2d 848, 12 
Misc.2d 168. 

9. N.H.—GJ.S. dted In Kinghom v. Athome, 155 

A.2d 805, 808, 102 N.H. 293. 

10. Pa—In re Degn’s Estate, 3 D. & C2d 298, 71 
Montg. 167. 

page 273 

13. Intention held disclosed 

(2) Other matters. 

KY.—Empire Trust Co. v. Raynolds, 220 N.Y.S.2d 
424, 31 MiscJd 431. 

14. N.Y.—Empire Trust Co v. Raynolds, 220 N.Y. 
S.2d 424, 31 Misc.2d 431. 

18. N.H.—GJ.S. dted in Kinghom v. Athome, 155 
A.2d 805, 807, 102 N.H. 293. 

§ 1352. -Annuities 

page 275 

47. Cal.—In re Moore’s Estate, 33 CaLRptr. 427, 219 
CA.2d 737. 

49. Tenn.—Moore v. Moore, 315 S.W.2d 526, 204 
Tenn. 108. 

§ 1354. Right to Interest on Specific 
Legacies 

page 276 

66. Cat—In re McKenzie's Estate, 18 Cal.Rptr. 680, 
199 CA.2d 393. 

$ 1356. -Situation or Condition 

of Estate in General 

68. N.H.—CJJS. dted In Kinghom v. Athome, 155 
AJd 805, 807, 102 N.H. 293. 


§ 1357. -Contest of Will 

page 277 

73. Okl —GJ.S. quoted at length in Matter of Estate 
of Vaden, App, 677 P 2d 659, 662. 

74. RI.—Bowen v. Corrigan, 132 A.2d 94, 85 R.I 
382 

§ 1361. Rate and Computation of 
Interest 

page 278 

94. Pa.—In re Smith’s Estate, 30 D. & C.2d 1, 13 
Fiduciary 244—In re Hansell’s Estate, 9 Lebanon 
269. 

95. N.Y.—'Will of Ackert, 398 N.Y.S 2d 97, 91 
Misc.2d 276. 

Pa.—In re Thaw’s Estate, 13 Fiduciary 308. 
Particular rate of interest 

(3) Other cases. 

Cal.—In re Luckel’s Estate, 312 P.2d 24, 151 C.A.2d 
481, 66 A.L R.2d 846 

N.Y—In re McTamahan’s Estate, 202 N.Y.S.2d 618, 
27 Misc.2d 13—In re Mogg’s Will, 230 N.Y.S.2d 
817, 35 Misc2d 478—In re Auguste’s Estate, 275 
NYS2d 478, 52 Misc.2d 157 
Pa.—In re Thaw’s Estate, 200 A.2d 290, 414 Pa 347. 

page 279 

96. Pa.—In re Spoerl’s Estate, 5 D & C.2d 130, 6 
Fiduciary 98. 

97. N.Y.—In re Bacon’s Estate, 159 N.Y.S.2d 422, 6 
Misc.2d 243 

3. Cal,—In re Sharp’s Estate,* 95 Cal.Rptr. 816, 18 
C.A.3d 565. 

Ga.—CJLS. dted in DuBose v. Box, 273 S.E.2d 101, 
109, 246 Ga 660. 

7. Rule inapplicable where amount of legacy 
undetermined at time of payment 

Cal.—In re Sharp’s Estate, 95 CaLRptr. 816, 18 C.A.3d 
565. 

§ 1362. Estoppel or Waiver of Right 
to Interest; Mistake 

page 280 

It has been held, however, that accept¬ 
ance of the principal is not a waiver of 
interest, where the legatee reserves 
his claim to the income. 185 

18.5. N.Y.—In re Freund’s Estate, 226 N.Y.S.2d 620, 
33 Misc.2d 6. 

27. Ohio—Elliott v. Hinkle, 155 N.R2d 736. 

§ 1363. Property or Fund from 
Which Payable 

page 281 

40. Pa.—In re Thaw’s Estate, 200 A.2d 290, 414 Pa. 
347. 

§ 1364. Definition, Nature, and Con¬ 
struction 

Library References 
Wills $=>100, 208. 

Modern Legal Forms Ch. 70, 
Wills. 

page 282 

51. N.C—GJ.S. quoted In Olive v. Biggs, 170 S.R2d 
181, 185, 6 NCApp. 265, remd. 173 S.R2d 301, 
276 N.C. 445. 

57. S.D.—CJ.S. dted in Neuharth v. Brunz, 181 
N.W.2d 92, 95, 85 S.D. 267. 

58. U.S.—U.S. v. Ford, CA Iowa, 377 F.2d 93. 


Cal.—Van Houten v Whitaker, 337 P.2d 900, l 
C A 2d 510—Thompson v. Boyd, 32 Cal.Rptr! 5] 
217 C A.2d 365—In re Lee’s Estate, 37 CalRn 
572, 225 C.A 2d 578. 

Ga—Webb v. Smith, 141 S.E,2d 899, 220 Ga. 8C 
Ind.—Estate of Maloney v. Carsten, 381 N R2d 126 
178 Ind.App. 191 

Iowa—CJJS. dted in Father Flanagan’s Boys’ Home 
Turpin, 106 N W.2d 637, 639, 252 Iowa 603. 

Md —Persson v. Dukes, 372 A.2d 240, 280 Md. 19 
Miss —CJJS. dted in McClelland v. Bank of dark 
dale, 119 So.2d 262, 266, 238 Miss. 557. 

Mo—CJJS. dted in Gehnng v. Henry, 332 S.W; 
873, 876 

N.Y.—Matter of Bainer’s Estate, 419 N.Y.S 2d 228,1 
A.D 2d 728 

N.C.—CJjS. quoted in Olive v. Biggs, 170 S.E 2d 18 
185, 6 N.CApp. 265, remd 173 SR2d 301, 21 
NC 445. 

Or.—Cook v. Walsh, 591 P2d 1201, 39 Or.App 35 
R.I.—Lancellotti v Lancellotti, 377 A.2d 1315, 119 R. 
184. 

Tex—Cram v. Mitchell, Civ.App., 479 S.W 2d 956, er 
dism. 

Wyo —In re Stringer’s Estate, 343 P.2d 508, 80 Wyi 
389, reh. den and op mod on oth. grds. 345 P.2 
786, 80 Wyo. 389. 

Other definitions 

(4) Ill.—Bonczkowski v. Kucharski, 150 N R2d 14 
13 II1.2d 443. 

(5) N.Y.—In re Brown’s Will, 209 N.Y.S 2d 465, 2 
Misc.2d 1011. 

(6) Ind.—Moore v. Harvey, App., 406 N R2d 3* 
N.C—Olive v Biggs, 173 S.E2d 301, 276 N.C 44! 
Tex.—Ellexson v. Ellexson, Civ.App., 467 S.W.2d 51! 
Instruments held joint wills 

(2) U.S.—U.S v. 1,453.49 Acres of Land, More o 
Less, in Marion, Polk, Warren, and Jasper Countie! 
State of Iowa, D.C Iowa, 245 F.Supp. 582, affd., CA 
368 F.2d 563. 

Iowa—Randall’s Estate v. McKibben, 191 N.W.2d 693 
Kan.—Reznik v. McKee, 534 P.2d 243, 216 Kan. 659 

page 283 

59. Cal.—Van Houten v. Whitaker, 337 PJd 900,16' 
GA2d 510—Thompson v. Boyd, 32 CaLRptr 
513, 217 C.A.2d 365. 

Miss.—CJ.S. dted in McClelland v. Bank of Clarks 
dale, 119 So.2d 262, 266, 238 Miss. 557. 

62. Ga.—Webb v. Smith, 141 S.R2d 899, 220 Ga 
809. 

Ill.—Bonczkowski v. Kucharski, 150 N.R2d 144, 13 
IU.2d 443. 

63. HI.—Bonczkowski v. Kucharski, 150 N.R2d 144 
13 H1.2d 443. 

67. Tex.—Crain v. Mitchell, Civ.App., 479 S.W 26 
956, err. dism. 

69. Tex.—Knolle v. Hunt, Civ.App., 551 S W.2d 755, 
err. ref. no rev err. 

70. Ky.—Vaughn v. Perkins, App., 576 S.W.2d 257. 
Tex.—Perl v. Howell, App. 5 Dist, 650 S.W.2d 523, 

err. ref. no rev err. 

Fisher v. Capp, Civ.App., 597 S.W.2d 393, err. 
ref. no rev. err. 

Will contractural 

Tex.—Trlica v. Bunch, App. 5 Dist, 642 S.WJd 540. 

71. Kan.—Long v. Buehler, 648 P.2d 270, 8 Kan. 
App.2d 23. 

N.Y.—Rich v. Mottek, 226 N.Y.S.2d 428, 11 N.Y.2d 
90, 181 N.R2d 445. 

Receipt of benefits 

Or.—Ricks v. Brown, App., 515 P2d 206, 15 Or App 
160. 

72. Ill.—Bonczkowski v. Kucharski, 150 N.R2d 144 
13 IU.2d 443. 

N.Y.—Azzara v. Azzara, 151 NY.S.2d 458, 1 A.D.2d 
1012, rearg. and app. den. 154 N.Y.S.2d 429, 2 
A.D.2d 760, app. dism. 159 N.Y.S.2d 962, 2 
N.Y.2d 829, 140 N.R2d 860. 
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73. Cal—In re Lee‘s Estate. 37 CaJRptr. 572, 225 
C.A 2d 578. 

Iowa—CJ.5. cited in Father Flanagan's Boys’ Home v 
Turpin, 106 N W.2d 637, 639. 252 Iowa 603 

Miss—McClelland v. Bank of Clarksdale, 119 So.2d 
262, 238 Miss. 557—Lane v Woodland Hills Bap¬ 
tist Church, 285 So.2d 901 

Tex— CJS. black letter summary quoted ia In re 
Estate of Jordan, 519 S.W.2d 902, 907, err. ref. no 
rev. err. 

Va.—Salley v Bums, 255 SE2d 512, 220 Va. 123 

Husband and wife 

Ky.—Martin v. Cassady, App, 628 S W.2d 888. 

Separate property or estates; separate disposi¬ 
tion 

(4) Other statements. 

U.S.—U.S. v. Bank of Clarksdale, C A.Miss, 346 F.2d 
638 

74. Cal —In re Lane’s Estate, 120 Cal.Rptr 499, 47 
C A.3d 52. 

75. Iowa—Levis v. Hammond, 100 N.W 2d 638, 251 
Iowa 567. 

Mo.—Gehnng v Henry, 332 S.W 2d 873 

Pa —In re Siple’s Estate, 4 D & C 2d 25, 5 Fiduciary 
396, 54 Lane Rev. 331. 

77. Cal.—In re Lee’s Estate, 37 Cal.Rptr. 572, 225 
CA2d 578. 

Miss.—McClelland v Bank of Clarksdale, 119 So.2d 
262, 238 Miss. 557—Lane v Woodland Hills Bap¬ 
tist Church, 285 So 2d 901 

N C.—Mansour v RabU, 177 S.E 2d 849, 277 N.C. 364. 

Va—Salley v Bums, 255 SE.2d 512, 220 Va 123. 

78. U S —U.S. v Bank of Clarksdale, C A Miss., 346 
F.2d 638 

Tex.—Gonzalez v Gonzalez, Civ App, 457 S W.2d 440, 
err. ref. no rev. err. 

Interest passing 

U.S.—Nettz v. Phillips, D.CIowa, 202 FSupp. 270 

page 285 

79. Tex.—In re Jordan’s Estate, Civ.App., 519 S.W.2d 
902, err ref no rev. err. 

Devise of entire estate or life estate 

N.D.—Quandee v. Skene, 321 N.W.2d 91 

85. Simultaneous death 

Ark.—Jackson v. Jackson’s Estate, 460 S.W.2d 799, 249 
Ark 749. 

88. N.C.—CJS. black letter summary quoted in Ol¬ 
ive v Biggs, 170 S.E2d 181, 186, 6 N.C.App. 265, 
remd. 173 S.R2d 301, 276 N.C. 445. 

Old.—In re Potter’s Estate, App., 463 P.2d 1012. 

page 286 

93. N.V —In re Conklin’s Will, 218 N.Y.S.2d 434, 14 
A.D.2d 171. 

Tex.—In re Jordan’s Estate, Civ.App., 519 S W.2d 902, 
err. ref. no rev. err. 

94. Kan—CJ jS. cited in In re Thompson’s Estate, 
478 P2d 174, 179, 206 Kan 288 

95. Kan.—CJS. cited in In re Thompson’s Estate, 
478 P.2d 174, 179, 206 Kan. 288 

98. Mo.—CJS. cited in Gehring v. Henry, 332 

S.W.2d 873, 876. 

N.C—CJS. black letter summary quoted ia Olive v. 
Biggs, 170 S.E2d 181, 186, 6 N.CApp. 265, remd. 
173 S E2d 301, 276 N.C 445 

page 287 

2. Wya—CJS. dted in In re Stringer’s Estate, 343 

P.2d 508, 511, 80 Wyo. 389, nh. den. and op 
mod. on oth. grtfs. 345 P.2d 786. 80 Wya 389. 

3. Ga.—CJS. dted in Webb v Smith, 141 S.E2d 

899, 901, 220 Ga. 809. 

5. Ga.—Lampkin v, Edwards, 149 S.E.2d 708, 222 
Ga. 288—Citizens and Southern Nat. Bank v 
Leaptrot, 171 S.E2d 555, 225 Ga. 783. 


Similar definition 

(2) Other definitions 

Tex —Cram v. Mitchell, Civ App., 479 S.W.2d 956, err 
dtsm. 

Wills held mutual 

(1) Tex —Knolle v Hunt, Civ.App, 551 S W 2d 755, 
err. ref no rev err 

(2) Term.—In re Bnght’s Estate, 482 S W 2d 555, 
cert. den. 93 SCt. 237, 409 US 915, 34 LEd.2d 177 

6. U S—U.S v. Ford, C A Iowa, 377 F 2d 93. 

Iowa—In re Logan’s Estate, 115 N W 2d 701, 253 Iowa 

1211. 

Miss.—Monroe v Holkman, 185 So.2d 443. 

Tex—Ellexson v. Ellexson, Civ.App., 467 S.WJd 515 
Wash.—Newell v Ayers, 598 P2d 3, 23 Wash.App. 
767 

Wyo—CJS. dted in Shook v. BeU, 599 P.2d 1320, 
1321 

Use of plural pronouns 

Tex.—Knolle v. Hunt, Civ App., 551 S W 2d 755, err. 
ref. no rev err. 

Wills held mutual 

Ill —Estate of Kirtsch, 382 N.E 2d 50, 21 HI Dec. 756, 
65 HI App.3d 404. 

Wills held not mutual 

(2) Iowa—In re Croulek’s Estate, 107 N.W.2d 77, 
252 Iowa 700 

7. Iowa—Barron v Pigman, 95 N.W 2d 726, 250 Iowa 

968—Levis v. Hammond, 100 N.W.2d 638, 251 
Iowa 567—CJS. quoted in Father Flanagan’s 
Boys’ Home v Turpin, 106 N.W 2d 637, 640, 252 
Iowa 603—CJS. quoted in Tiemann v. Kampmo- 
er, 107 N W 2d 689, 691—In re Logan’s Estate, 
115 N.W.2d 701, 253 Iowa 1211—Sawyer v. Saw¬ 
yer, 152 N.W.2d 605, 261 Iowa Ill 

8. Ga.—Lampkin v Edwards, 149 S.E 2d 708, 222 

Ga. 288 

9. Ga.—CJS. dted in Webb v. Smith, 141 S.E2d 

899, 901, 220 Ga. 809. 

page 288 

15. Cal —Lich v Carlin, 7 CaLRptr, 555, 184 CA2d 
128. 

Kan.—CJS. quoted in In re Thompson’s Estate, 478 
P.2d 174, 179, 206 Kan. 288 
23. Tex.—Reynolds v. Park, Civ.App., 521 S W.2d 
300, err ref no rev err. 

26. Kan —CJS. quoted ia In re Thompson’s Estate, 
478 P.2d 174, 179, 206 Kan. 288. 

27. Kan.—CJS. quoted ia In re Thompson’s Estate, 
478 P.2d 174, 179, 206 Kan. 288. 

29. U.S.—U.S. v Ford, CAIowa, 377 F.2d 93. 

11L—Estate of Kirtsch, 382 N.E2d 50, 21 IlLDec. 756, 

65 IU.App.3d 404. 

Iowa—CJS. dted in Father Flanagan’s Boys’ Home v. 

Turpin, 106 N.W.2d 637, 639, 252 Iowa 603. 
Mo.—CJS. dted in Gehring v. Henry, 332 S.W.2d 
873, 876. 

N.C—CJS. Mack letter summary quoted ia Olive v. 
Biggs, 170 S.E2d 181, 186, 6 N.CApp. 265, remd. 
173 S.R2d 301, 276 N.C 445. 

Tex—Ellexson v. Ellexson, Civ.App., 467 S.WJd 515. 

Wills held reciprocal 

Iowa—In re Croulek’s Estate, 107 N.W.2d 77, 252 Iowa 
700. 

1 * 8*289 

30. Similar definition 

Iowa—Barron v. Pigman, 95 N.W.2d 726, 250 Iowa 
968. 

34. Aik.—Allen v. First Nat. Bank of Batesvffie, 321 
S.W.2d 750, 230 Aik. 201. 

Iowa—In re Logan’s Estate, 115 N.W.2d 701, 253 Iowa 

1211. 

35. Act of survivor 

Iowa—In re Croulek’s Estate, 107 N.W,2d 77, 252 Iowa 
700. 
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36. Iowa—la re Ramthun’s Estate, 89 N.W 2d 337, 
249 Iowa 79C 

Kan.—In re Wetdman’s Estate, 314 PJd 327,181 Kan. 
718. 

Document held joint and mutual will of basbnd 
and wife 

(2) U S.—Brown v. US., CA.Iowa, 368 F.2d 563. 

Iowa—Twnann v. Kampmeter, 107 N.W.2d 689, 252 
Iowa 587—In re Logan’s Estate. 115 N.W.2d 701, 
253 Iowa 1211. 

Kan.—In re Jones* Estate, 366 P.2d 792, 189 Kan. 34. 

Tex—Dalton v Pruett, Qv.App., 483 S.WJU1 926— 
Vickrey v. Gilmore, Civ.App., 554 S.WJd 36. 

page 290 

40. Cal.—Thompaon v. Boyd, 32 CaLRptr. 513, 217 
CA2d 365—In re Mulhofland’s Estate, 97 CaL 
Rptr 617, 20 CA.3d 931 

Iowa—RandaU’s Estate v. McKAben, 191 N.Wld 693. 

N.Y.—DtLorenzo v. Oancio, 362 N.YS.2d 939, 80 
Misc.2d 193, mod. on oth. grds. 373 N.Y.Sld 167, 
49 A.D.2d 756. 

Other definition 

Cal.—Van Houten v. Whitaker, 337 P.2d 900, 169 
CAJd 510. 

44. CaL—Alocco v. Fouche, 11 CaLRptr. 818, 190 
CA 2d 244 

Ga.—Johnson v. Harper, 269 S.R2d 16, 246 Ga. 124. 

45. Kan —In re Weidnom’s Estate, 314 P.2d 327, 181 
Kan 718. 

49. US.—U.S. v. 1,453.49 Acres of Land, More or 
Less, in Marion, Polk, Warren, and Jasper Coun¬ 
ties, State of Iowa, D.CIowa, 245 FSupp. 581 
affcL, CA, 368 F.2d 563. 

Ill.—Estate of Kirtsch, 382 N.R2d 5a 21 IlLDec. 756, 
65 IILApp.3d 404. 

Kan.—Matter of Ciochou’s Estate, 609 PJd 177, 4 
Kan. App.2d 448. 

Joint and mutual wills both contractual and 

U.S.—Scales v. Scales, CATex, 297 F.2d 219. 

50. Ala.—Moms v. Gilbert, 230 Sa2d 237, 285 Ala. 
179. 

Ga.—Humphrey v. Lawson, 171 S.E2d 534, 225 Ga. 
803. 

III.—Helms v. Darmstatter, 205 N.R2d 478, 56 HL 
App.2d 176, affd. 215 N.E2d 245, 34 IU.2d 295— 
Rucker v. Harris, 234 N.E2d 392, 91 DLAppJd 
208. 

Kan.—In re Buckner’s Estate, 348 P-2d 818, 186 Kan. 
176. 

Mich.— Kozyra v. Jackman, 230 N.W 2d 284, 60 Mich. 
App. 7. 

N.M.—In re McDowdl’s Will, 469 P.2d 711, 81 N.M. 
562. 

N.C—Olive v. Biggs, 173 S.R2d 301, 276 N.C 445. 

N.Y.—In re Kajkowski’s Will, 216 N.Y.S.2d 504, 13 
A.D.2d 994. 

Tenn.—Ashley v. Volz, 404 S.W.2d 239,218 Tenn. 42a 

Wis.—In re Philips’ Estate, 195 N.W.2d 485, 54 WisJd 
296. 

General rules of coustrnctiou to be applied 

Kan.—In re Buckner’s Estate, 348 P.2d 818, 186 Kan. 
176. 

Presumption of knowledge of extent and charac¬ 
ter of property owned 

N.Y.—In re Brown’s Will, 209 N.Y.SJd 465, 26 
Misc.2d 1011. 

Repugnancy rate inapplicable 

U.S.—U.S. v. 1,453.49 Acres of Land, More or Less, in 
Marion, Polk, Warren, and Jasper Counties, State 
of Iowa, D.CIowa, 245 F.Supp. 582 afid, CA, 
368 FJd 563. 

Statutory requirement satisfied 

Iowa—Matter of Chapman’s Estate, 239 N.W.2d 869. 

page 291 

52. Ky.—Vaughn v. Perkins, App., 576 S.W.2d 257. 
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53. N.Y —In re Tatkow’s Estate, 363 N.YS.2d 720, 
80 Mtsc.2d 389 

Binding intent expressed 

N.Y.—Johnson v. Orlup, 370 N Y.S.2d 30, 48 A.D 2d 
995. 

54. N.Y—Rubenstem v. Mueller, 278 N.Y.S.2d 845, 
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N.M—Lindley v. Lindley, 356 P.2d 455, 67 N.M. 439. 
N.Y—In re Onody’s Will, 226 N.Y.S.2d 645, 33 
Misc.2d 497, affd. 235 N.Y.S.2d 374, 17 A D.2d 
977. 

N.C.—Olive v. Biggs, 173 SE.2d 301, 276 N.C 445. 
Okl —Lyons v. Luster, 359 P.2d 567 
Wyo.—C.JJ5. cited in Shook v. Bell, 599 P.2d 1320, 
1324. 

Consideration for agreement not to revoke 

Mo.—Owens v. Savage, App., 518 S.W 2d 192. 

93. Matters considered 

(2) Other matters. 

Kan—Reznik v. McKee, 534 P.2d 243, 216 Kan 659. 

94. Wis.—In re Hoeppner’s Estate, 145 N.W.2d 754, 
32 Wis 2d 339 

99. Ky.—Boner’s Adm’x v. Chesnut’s Ex’r, 317 
S,W.2d 867. 

Wis.—Pederson v. First Nat. Bank of Superior, 143 
N,W.2d 425, 31 Wis.2d 648. 

1. NJ.—C.J.S. dted in Sturm v Feifer, 452 A.2d 686, 

687, 186 NJ Super. 329. 

Wyo.—Shook v Bell, 599 P.2d 1320. 
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2. Consent of wife 

Kan.—In re Mullin’s Estate, 443 P.2d 331, 201 Kan 
756. 

The enactment of Statute of Frauds 
legislation as to agreements to make a 
will does not affect oral agreements to 
make mutual wills which were entered 
into and performed by at least one 
party prior to the enactment of the 
statute . 45 

4.5. Fla.—Laragione v. Hagan, App., 195 So.2d 246, 
revd. on oth. grds 205 So.2d 289. 

Retroactive provision held unconstitutional 

Fla—Keith v. Culp, App,, 111 So.2d 278. 

6. Mo.—Guraiak v. Liszewski, 411 S.W.2d 84. 


There is also authority to the con¬ 
trary . 9 5 

9.5. Ky—Boner’s Adm’x v Chesnut’s Ex’r, 317 
S W.2d 867 

12. Iowa—Youngberg v Holstrom, 108 N.W 2d 498, 
252 Iowa 815. 

NJ—WoU v Dugas, 250 A 2d 775, 104 NJ Super. 586, 
affd 271 A 2d 443, 112 NJ.Super. 366 
Or—Ernest v. Pezoldt, 353 P2d 621, 223 Or 97 
Sufficient consideration held shown 
(1) Fla—Weiss v Storm, App, 126 So 2d 295 
Iowa—Allmson v Horn, 92 N.W 2d 645, 249 Iowa 
1351—Randall’s Estate v McKibben, 191 N.W.2d 
693 

Mo.—Wimp v Collett, 414 S W.2d 65. 

No consideration 

Iowa—Matter of Chapman’s Estate, 239 N.W 2d 869 
Wyo—Shook v. Bell, 599 P.2d 1320 
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16. Iowa—Matter of Chapman’s Estate, 239 N.W 2d 
869 

17. Mo—Amngton v. Westport Bank, App., 577 

5 W.2d 166. 

N J.—Woll v Dugas, 250 A 2d 775, 104 N J Super. 586, 
affd 271 A.2d 443, 112 NJ.Super. 366. 

18. Fla—Ugent v. Boehmke, App., 123 So 2d 387 
Ga—Lampkin v Edwards, 149 S.E.2d 708, 222 Ga 

288. 

Ill—Bonczkowski v Kucharski, 150 NE.2d 144, 13 
Ill 2d 443. 

In re Amschl’s Estate, 243 N.E.2d 547, 104 
Ill App.2d 40-In re BeU’s Estate, 286 N.E.2d 589, 

6 Ill.App.3d 802. 

Kan—In re Wade’s Estate, 449 P.2d 488, 202 Kan. 
380 

N.C—Mansour v. Rabil, 177 S.E.2d 849, 277 N.C. 364. 
N.D—Kuhn v. Kuhn, 281 N.W.2d 230. 

19. Cal —Lich v. Carlin, 7 Cal.Rptr. 555, 184 GA 2d 
128. 

20. Ill—Bonczkowski v. Kucharski, 150 N.E.2d 144, 
13 Ill 2d 443. 

22. Iowa—Matter of Chapman’s Estate, 239 N.W.2d 
869. 

24. Tex—Leopold v. Sochat, Qv.App., 303 S.W 2d 
840, err. ref. no rev. err 
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31. Ga—Webb v. Smith, 141 SE.2d 899, 220 Ga. 
809 

Ill—Helms v. Darmstatter, 215 N.E.2d 245, 34 Ill 2d 
295. 

Miss—Monroe v. Holleman, 185 So.2d 443. 

Wis—In re Hoeppner’s Estate, 145 N.W.2d 754, 32 
Wis.2d 339—Sipple v. Zimmerman, 159 N.W.2d 
706, 39 Wis.2d 481. 

Contract held not shown 

Ky.—Amdell v Peay, 411 SW.2d 473. 

Tex—Jozwiak v. Jozwiak, Civ App., 476 S.W.2d 857. 
Wyo—In re Stnnger’s Estate, 343 P.2d 508, 80 Wyo. 
389, reh den. and op. mod. on oth. grds. 345 P.2d 
786, 80 Wyo. 389. 

Law governing 

Fla.—Sawyer v. Inglis, App., 174 So.2d 760. 

32. Ga.—Citizens and Southern Nat. Bank v. Leap- 
trot, 171 S.E.2d 555, 225 Ga. 783. 

33. III—CJ.S. cited in Bonczkowski v. Kucharski, 
150 NE.2d 144, 149, 13 II1.2d 443—Jusko v. 
Grigas, 186 N.E.2d 34, 26 I11.2d 92. 

Helms v. Darmstatter, 205 N.E.2d 478, 56 Ill. 
App 2d 176, affd. 215 N.E.2d 245, 34 I11.2d 295. 
N.Y—Rich v. Mottek, 226 N.Y.S.2d 428, 11 N.Y.2d 
90, 181 N.E.2d 445. 

Language showing contract 

Kan,—In re Thompson’s Estate, 478 P.2d 174, 206 
Kan. 288. 


Implication of preexisting agreement 

Kan—In re Thompson’s Estate, 478 P.2d 174 
Kan. 288. 

34. Kan—Reznik v. McKee, 534 P.2d 243, 216 
659. 

N.Y—Schweizer v. Schweizer, 184 N.Y.S.2d 84 
Misc.2d 592, affd. 190 N.Y.S.2d 481, 8 A 
946—In re Boyd’s Will, 203 N.Y.S.2d 27 
Misc.2d 384. 

Effect of lack of necessary witnesses 

Tex—Roberts v. Drake, Civ.App., 380 S.W.2d 657 
ref no rev. err. 

35. Kan.—In re Tompkins’ Estate, 407 P.2d 545, 
Kan. 467—C.J.S. cited in In re Wade’s Estate 
P 2d 488, 493, 202 Kan. 380—In rc Thomp 
Estate, 478 P.2d 174, 206 Kan. 288. 

Tex—Dougherty v. Humphrey, 424 S.W.2d 617, 
Will held not contractual 
(2) Other instances. 

U.S—Dekker v. U.S, D.C.II1., 245 F.Supp. 255. 

N.Y—In re Lowe’s Estate, 265 NY.S.2d 257 
AD.2d 983, affd. 223 N.E.2d 43, 18 N.Y.2d 
276 N Y.S.2d 635. 

N.C.—Olive v. Biggs, 170 S.E.2d 181, 6 N.GApp. 
remd 173 S.E.2d 301, 276 N.C 445. 

Tex—Moore v. Vines, 474 S.W.2d 437. 

36. Kan.—CJJS. cited in In re Wade’s Estate, 
P.2d 488, 493, 202 Kan. 380. 

37. N.Y—Schweizer v. Schweizer, 184 N.Y.S.2c 
16 Misc,2d 592, afTd 190 N.Y.S.2d 481, 8 A] 
946. 

38. Kan.—CJJS. cited in In re Wade’s Estate, 
P 2d 488, 493, 202 Kan. 380. 
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40. Wis.—In re Hoeppner’s Estate, 145 N.W 2d 
32 Wis 2d 339. 

42. IU.—Helms v. Darmstatter, 205 N E.2d 478 
IU App.2d 176, afTd. 215 N.E2d 245, 34 I 
295. 

Kan—Klooz v. Cox, 496 P.2d 1350, 209 Kan. 

N.C —CJ.S. quoted at length in Godwin v. Waci 
Bank & Trust Co, 131 S.E.2d 456, 463, 259 1 
520. 

44. NY—Rubenstem v. Mueller, 263 N.Y.S.2d 
47 Misc.2d 830, affd. 272 N.Y.S.2d 725, 
A D.2d 619, affd. 225 N.E.2d 540, 19 N Y.2d 
278 N.Y.S.2d 845. 

45. Wis—In re Cordes’ Estate, 82 N.W.2d 92 
Wis.2d 1. 

Agreement not to revoke 

Or—Williams v. Chastain, 350 P.2d 430, 221 Or 

46. Property held in joint tenancy did not ] 
under will but subject to contract 

IU—Moline Nat. Bank v. Flemming, 414 N.E2d 

46 Ill Dec 883, 91 IU.App.3d 398. 

47. Cal.—Brewer v. Simpson, 2 CalRptr. 609, 
P.2d 289, 53 C.2d 567. 

Iowa—Floerchinger v. Williams, 148 N.W.2d 410, 
Iowa 53. 

IU—Freese v. Freese, App., 364 N.E.2d 983, 7 HI 
692, 49 m.App.3d 1041. 

48. N.Y.—Rubenstein v, MueUer, 263 N.Y.S.2d 

47 Misc.2d 830, afTd. 272 N.Y.S.2d 725, 
A.D.2d 619, affd. 225 N.R2d 540, 19 N.Y.2d 
278 N.Y.S.2d 845 
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53. Ky.—Boner’s Adm’x v. Chesnut’s Ex’r, 

S.W.2d 867. 

54. Ky.—Boner’s Adm’x v. Chesnut’s Ex’r, 

S.W.2d 867. 

Nev.—First Nat. Bank of Nev. v. Fnednash, 302 
281, 72 Nev. 237. 

Nonrevocabillty not intended 

N.Y.—In re Aquilino’s WiU, 280 N.Y.S.2d 85, 
Misc.2d 811. 

55. Ky,—Boner’s Adm’x v. Chesnut’s Ex’r, 

S,W.2d 867. 
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N Y.—Matter of Coffed's Estate, 399 N Y S 2d 548. 59 
A.D 2d 297, afTd 387 N E 2d 1209, 46 N Y 2d 514, 
414 N.Y.S 2d 893 

Wis—Pederson v First Nat Bank of Superior, 143 
NW 2d 425, 31 Wis 2d 648 

Abrogation or modification of contract 
(4) Other instances 

Md— Ledmgham v Bayless, 145 A.2d 434, 218 Md 
108 

Reservation of right to alter, amend, or revoke 

Kan.—Reznik v. McKee, 534 P2d 243, 216 Kan 659 
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57. Cal.—CJ.S. Quoted at length in Mitchell v Mark- 
lund, 47 CaIRptr. 756, 761, 238 CA2d 398 

Pa —In re Liggms’ Estate, 143 A 2d 349, 393 Pa 500 

61. Cal—CJJS. quoted in Mitchell v Marklund, 47 
Cal Rptr 756, 761, 238 C A 2d 398. 

Kan.—In re Thompson’s Estate, 478 P2d 174, 206 
Kan 288. 

Or.—Irwin v. First Nat Bank of Portland (Or.), 321 
P 2d 299, 212 Or. 534 

62. Cal.—CJ.S. quoted in Mitchell v Marklund, 47 
Cal Rptr. 756, 761, 238 C A 2d 398. 

63. Cal.—CJ jS. quoted in Mitchell v, Marklund, 47 
CaLRptr 756, 761, 238 C A.2d 398 

64. Cal.—CJ.S. quoted In Mitchell v Marklund, 47 
Cal Rptr. 756, 761, 238 C A 2d 398. 

65. Or.—CJJS. quoted at length in Ricks v. Brown, 
515 P.2d 206, 209, 15 Or App 160 

No restraint as to disposition or alienation 
(3) Other cases, 

Iowa—In re Lenders’ Estate, 78 N.W 2d 536, 247 Iowa 
1205 

Miss.—Morman v Thornhill, 240 So 2d 258. 

Tex,—Foust v. Coyne, Civ.App., 331 SW2d 386, err. 
ref no rev. err.—McKamey v McKamey, Civ. 
App., 332 S W.2d 801, err ref 

Alienable life estate in widow 

(2) Other instances. 

Tex.—McKamey v. McKamey, Civ.App, 332 S.W.2d 
801, err. ref 

66. D.C.Iowa—CJLS. dted in United States v. 1,453.- 
49 Acres of Land, More or Less, in Manon, Polk, 
Warren, and Jasper Counties, State of Iowa, D.C. 
Iowa, 245 F.Supp 582, 585, affd., C.A., 368 F.2d 
563 

Provision for care of grave 

N.Y—Hassan’s Estate, 413 N.Y.S.2d 273, 98 Misc2d 
80. 

67. U S—Olson v. Rdsimer, D.C.Wis., 170 FSupp. 
541, revd. on oth grds C.A., 271 F.2d 623 

Cal.—Alocco v. Fouche, 11 CaIRptr. 818, 190 C.A2d 
244. 

Ill.—Tontz v. Heath, 170 N.R2d 153, 20 111.2d 286 
Rucker v. Harris, 234 N.E.2d 392, 91 HI App 2d 
208. 

Ind.—Wisler v. McCormack, App., 406 N.E. 2d 361, 17 
A.L.R.4th 161. 

Iowa—In re Croulek’s Estate, 107 N.W.2d 77, 252 Iowa 
700. 

Ky.—Boner’s Adm’x v. Chesnut’s Ex’r, Ky., 317 
S.W.2d 867, 

Mich.—George v. Conklin, 100 N.W.2d 293, 358 Mich. 
301. 

N.Y.—Schweizer v. Schweizer, 184 N.Y.S.2d 84, 16 
Misc.2d 592, affd. 190 N.Y.S.2d 481, 8 A.D.2d 
946—Rubenstein v. Mueller, 263 N.YA2d 349, 47 
Misc.2d 830, affd. 272 N.Y5.2d 725, 26 A.D.2d 
619, affd. 225 N.E.2d 540, 19 N.Y.2d 228, 278 
N.Y.S.2d 845. 

N.C.—CJJS. citod in Godwin v. Wachovia Bank & 
Trust Co., 131 S.E2d 456, 463, 259 N.C 520. 

N.D.—Kuhn v. Kuhn, 281 N.W.2d 230. 

Pa.—In re Liggms’ Estate, 143 A.2d 349, 393 Pa. 500. 

Tex.—OdeD v. Oddi, Civ.App., 306 S.W.2d 914, err. 
ref. no rev. err.—McKamey v. McKamey, Civ. 
App., 332 S.W.2d 801, ere. ref. 


Wn —Pederson v Firxs Nat Bank uf Super/vr, 143 
N W 2d 425. 31 Wis 2d 64?.-In re Hoeppner’s 
Estate. 145 \ W ;d ^54. 32 Wis 2d 339 

Wyo —CJJS. dted iu Rnhr v Walker. 520 P2d 833, 
83? 

Even when survivor in fee simple 

Ga—Ammons v Wiliams, 212 SE2d 769, 233 Ga 
534 

Will and contract breached 

III—Moline Nat Bank s Flemming, 414 NE2d 936, 
46 Ill Dec 883, 9J IlLApp 3d 398 
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68. Cal—Brewer v Simpson, 2 CaIRptr 609, 349 
P 2d 289, 53 C.2d 567 

Or— Schomp v Brown, 335 P 2d 847, 215 Or 714, op. 
clarified and reh den 337 P2d 358, 215 Or. 714 

69. Cal—James s Puwsey. 328 P2d 1023, 162 
C.A 2d 740 

Kan—Younger v Younger’s Estate, 426 P2d 67, 198 
Kan. 547. 

Miss.— Monroe v Holleman, 185 So 2d 443 

N Y —Glass v Battista. 374 N E 2d 116, 43 N Y 2d 
620. 403 N Y.S 2d 204 

Or.—Irwin v First Nat Bank of Portland (Or.). 321 
P2d 299, 212 Or 534. 

Tex —Dougherty v Humphrey, 424 S.W 2d 617 
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70. Ky —Boner's Adm’x v Chesnut’s Ex’r, 317 
S W 2d 867 

Or —Irwm v First Nat Bank if Portland (Or), 321 
P2d 299, 212 Or 534 

73. Ill —CJS. quoted at length in Moline Nat. Bank 
v Flemming, 414 N.E 2d 936 941. 46 Ill Dec. 
883, 91 1x1 App 3d 398, 

79. Ill—Frewe v Freese App., 364 N E.2d 983. 7 
IH.Dec. 692, 49 Vi App 3d 1041. 

81. Or—Ernest \ Pezoldt, 353 P.2d 621, 223 Or 97. 

Tex.—Russell v Garrett, C\\ App . 392 S W 2d 375 
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87. Ill.—Freese v Freese,’364 N,E 2d 983, 7 Iil.Dec. 
692, 49 IlLApp 3d 1041. 

N.Y.—Rubenstein v Mueller, 263 N.Y.S.2d 349, 47 
Misc 2d 830, affd 272 N Y S 2d 725, 26 A D 2d 
619, affd. 225 N E2d 540, 19 N Y:2d 228, 278 
N.Y S.2d 845 

88. Mo—Arrington v. Westport Bank, App., 577 
SD2d 166 

93. Cal—In re Cates’ Estate, 93 CaIRptr. 696, 16 
C.A 3d 1 

HI.—Jusko v. Gngas, 186 NE2d 34, 26 IB.2d 92. 

Helms v Darmstatter, 205 N.E.2d 478, 56 IU. 
App.2d 176, affd. 215 NE2d 245, 34 IH.2d 295. 

Kan.—Matter of Oochon’s Estate, 609 P.2d 177, 4 
Kan. App 2d 448 

Md.—Ledmgham v. Bayless, 145 A.2d 434, 218 Md. 
108. 

N.Y—Rich v. Mottek, 226 N.Y.S.2d 428, II NY.2d 
90, 181 N.E 2d 445 

Schweizer v. Schweizer, 184 N.Y.S.2d 84, 16 
Misc.2d 592, affd 190 N.Y.S.2d 481, 8 A.D.2d 
946—Rubeastein v. Mueller, 263 N.YE2d 349, 47 
Misc.2d 830, affd. 272 N Y.S.2d 725, 26 A D.2d 
619, affd. 225 N.E2d 540, 19 N.Y.2d 228, 278 
N.Y.S.2d 845 

Term.—Petty v. Nichols’ Estate, App, 569 S.W.2d 840. 

Wis.—Sipple v. Zimmerman, 159 N.W.2d 706, 39 
Wis 2d 481. 

94. CaL—James v. Puwsey, 328 P.2d 1023, 162 
GA.2d 740-Bee v. Smith, 86 CaIRptr. 115, 6 
GA.3d 521—In re Cates’ Estate, 93 CaIRptr. 696, 
16 GA.3d I. 

IU.—Helms v. Darmstatter, 215 N.EJd 245, 34 DL2d 
295. 

Mo.—Wimp v. Collett, 414 S.W^d 65. 

NJ.—In re Kortvdkssy’s Estates, 245 A. 2d 757. 102 
NJ^uper. 226. 
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N.Y-In re French’s Estate, 288 N.Y.S.2d 535, 56 
Misc 2d 308 

N D -CJJS, cited in Kuhn v Kuhn, 281 N.W.2d 230, 
233 

95. Ill—In re Bell’s Estate, 286 N.E2d 589, 6 HI. 
App. 3d 802 

Md—Slump v Shimp, 412 A.2d 1228, 287 Md. 372 
Tex.—Bishop *. Scorns, Civ.App„ 589 S.W.2d 151, 
err. ref no rev. err. 
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96. Ohio—CJJS. dted is In Re Ptasecki’s Estate, 201 
NE2d 840, 848. 

Enforcing contract where property did not past 
under will 

Ill —Molme Nat Bank v. Flemming, 414 N.E2d 936, 
46 III Dec 883, 91 IU.App3d 398. 

98. What law governs 

NJ —Woll v. Dugas, 250 A.2d 775, 104 NJ.Super. 586, 
affd. 271 A.2d 443, 112 NJ Super. 366. 

99. N Y.—Matter of Warych’s Estate, 389 N.Y.S.2d 
49, 55 A.D 2d 700 

1. Fla—In re Shepherd’s Estate, App., 130 So.2d 

888—CJJS. dted in In re Shepherd’s Estate, App., 
130 So.2d 888, 891. 

2. Fla.—CJJS. dted iu In re Shepherd’s Estate, App., 

130 So.2d 888, 891. 

3. Cal —Scherb v. Nelson, 317 P.2d 164, 155 GAJd 

184. 

Ind —Estate of Maloney v. Carsten, 381 N.K2d 1263, 
178 ImLApp. 191. 

Mich —Kozyrs v. Jackman, 230 N.W.2d 284, 60 Mich. 
App 7. 

Neb—In re Middaugb’s Estate, 136 N,W.2d 217, 179 
Neb. 25. 

N J —Woll v. Dugas, 250 A.2d 775,104 NJ.Super. 586, 
alfd. 271 A.2d 443, 112 NJ.Super. 366, 

Tex —Reynolds v. Part, Civ.App., 521 S.W.2d 300, ere. 
ref no rev. err. 

Wis,—Sipple v Zimmerman, 159 N.WJd 706, 39 
Wis,2d 481 

4. Fla.—GJ.S. dted in In re Shepherd’s Estate, App., 

130 So 2d 888, 891. 

5. Fla,—CJJS. dted iu In re Shepherd’s Estate, App., 

130 So.2d 888, 891. 

Ind.—Cramer v Echdbarger, 234 N.R2d 864, 142 Ind. 
App 374. 

Ky.—Tapp v Reynolds, 383 S.W.2d 334. 

N.J.—WoU v Dugas, 250 A.2d 775, 104 NJ.Super. 586, 
affd. 271 A.2d 443, 112 NJ.Super. 366. 

Irrevocable contract for mutual wflb required 

N.Y.—In re Silverman’s Estate, 252 N.Y.SJd 587, 43 
Misc. 2d 909. 
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6. Fla.—CJ.S, dted in In re Shepherd’s Estate, App., 

130 So 2d 888, 891. 

Or.—Schomp v. Brown, 335 P.2d 847, 215 Or. 714, op. 

clarified and reh. den. 337 P.2d 358, 215 Or. 714. 
9. Cal—Brewer v. Simpson, 2 CaIRptr. 609,349 P.2d 
289, 53 C.2d 567. 

Limitations. A statute, limiting the 
time within which an action to enforce 
a contract to make a will must be 
brought, does not apply to an action to 
enforce a joint and mutual will which 
one of the parties thereto has attempt¬ 
ed to modify after the death of the 
other . 125 

1Z5, M.—Helms v. Darmstatter, 205 NJB.2d 478, 56 
IQ.App.2d 176, affd. 215 N.EJd 245, 34 HL2d 
295. 

p«ge313 

16. N.Y.—Matter of Coffed’s Estate, 399 N.Y^Jd 
548, 59 AX).2d 297, affd. 387 N.EJd 1209, 46 
N.Y.2d 514* 414 N.Y.SJd 893. 
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17. Fla.—Ugent v. Boehrake, App., 123 So 2d 387 
Ill.—CJ.S. cited in Bonczkowski v Kucharski, 130 

N.E.2d 144. 150, 13 I11.2d 443 
N.Y.—Schweizer v. Schweizer. 190 N.Y.S.2d 481. 8 
A.D.2d 946. 

Or.—Schomp v. Brown, 335 P.2d 847, 215 Or. 714, op 
clarified and reh den. 337 P.2d 358, 215 Or. 
714—Patecky v. Friend, 350 P.2d 170, 220 Or. 612 

Beneficiary under will 

(1) Cal.—Brewer v Simpson, 2 Cal Rptr. 609, 349 
P.2d 289, 53 C.2d 567. 

Neb.—In re Middaugh’s Estate, 136 N W 2d 217, 179 
Neb 25. 

Tex—Tips v. Yancey, 431 S W.2d 763. 

Collateral heirs held not to have sufficient inter¬ 
est 

Ark.—Allen v. First Nat Bank of Batesville, 321 
S.W2d 750, 230 Ark. 201. 

Heirs and next of kin 

Md—Ledingham v. Bayless, 145 A.2d 434, 218 Md 
108. 

Laches not shown. 

Cal—James v. Pawsey, 328 P.2d 1023, 162 C.A.2d 740. 

18. Tex.—Danner v McMahan, Civ.App., 490 
S.W.2d 213, err. ref. no rev err 

19. Tex.—C JJS. black letter summary quoted in Kirk 
v Beard, 345 S.W.2d 267, 270, 162 Tex 144. 

21. Neb.—Kimmel v. Roberts, 136 N W.2d 208, 179 
Neb. 8 

N.D.—Hagen v Schluchter, 126 N.W.2d 899. 

Wis.—C.J.S. cited In In re Rogers’ Estate, 140 N.W 2d 
273, 275, 30 Wis.2d 284 
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27. Ill—Helms v. Darmstatter, 205 N.E.2d 478, 56 
Ill.App 2d 176, affd 215 N.E.2d 245, 34 IU.2d 
295. 

Presumption of mutual trust and confidence 

Ill.—Jusko v. Gngas, 186 N.E.2d 34, 26 Ill 2d 92- 
Helms v Darmstatter, 215 N.E.2d 245, 34 H1.2d 
295. 

29. Express statement of intent 

Iowa—Floerchinger v. Williams, 148 N.W.2d 410, 260 
Iowa 53. 

30. Mo.—Wimp v. Collett, 414 S.W 2d 65. 

Old.—Atkinson v Barr, 428 P.2d 316. 

31. Fla.—Keith v. Culp, App-, 111 So.2d 278. 

Ind.—Cramer v. Echelbarger, 234 N.E.2d 864, 142 Ind. 

App. 374. 

Iowa—In re Ramthun’s Estate, 89 N.W.2d 337, 249 
Iowa 790. 

Mo.—CJ.S. cited in Amngton v. Westport Bank, App, 
577 S.W.2d 166, 172. 

One who relies on a will as a contract, etc. 

Tex.—Nesbett v. Nesbett, Civ.App., 422 S.W 2d 746, 
err. dism. 
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33. Ill.—In re Brack's Estate, 164 N.E.2d 82, 24 
Ill.App.2d 77. 

Ky.—Fella v. Homey, 316 S.W 2d 62 

Some authorities hold it is unneces¬ 
sary to show a joint will was made 
pursuant to an agreement not to re¬ 
voke . 37 - 5 

37.5. Cal.—Van Houten v. Whitaker, 337 P.2d 900, 
169 C.A.2d 510—Brown v. Superior Court m and 
for Los Angeles County, 212 P.2d 878, 34 CaL2d 
559, disapproving Lynch v. Lichtenthaler, 193 
P.2d 77, 85 Cal.App.2d 437 
38. Ill.— Bonczkowski v. Kucharski, 150 N.E.2d 144, 
13 HL2d 443. 

Kan.—In re Chronister’s Estate, 454 P.2d 438, 203 
Kan. 366 

Mo.—GJJS. quoted in Owens v. Savage, 518 S.W.2d 
192, 198. 

Or.—Cook v. Walsh, 591 P.2d 1201, 39 Or.App. 357. 


Agreement not to revoke 

Or.—Williams v Chastain, 350 P 2d 430, 221 Or. 69. 

39. Kan.—In re Chronister’s Estate, 454 P.2d 438, 
203 Kan. 366 

Tex.—Crain v Mitchell, Civ App., 479 S W 2d 956, err 
dism. 

41. Mo—Glueck v. McMehen, App., 318 S.W 2d 
371 

Tex —Martindale v Martindale, Civ App., 366 S.W 2d 
665, err ref no rev. err 

43. Mo.—Glueck v McMehen, App., 318 S.W.2d 371 
—Wimp v. Collett, 414 S.W 2d 65. 

45. Mo.—Glueck v. McMehen, App, 318 S.W 2d 
371 

Evidence of testamentary incapacity held inad¬ 
missible 

N.Y —In re Buch’s Will, 271 N.Y S 2d 759, 26 A.D 2d 
542 

46. Mo—Glueck v McMehen, App, 318 S.W 2d 
371 
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54. Mo—Wimp v Collett, 414 SW.2d 65. 

56. Mass.—Bettencourt v Bettencourt, 284 N.E.2d 
238, 362 Mass 1. 

Parol evidence rule 

(2) Other statements 

Kan.—In re Wade’s Estate, 449 P 2d 488, 202 Kan 
380. 

58. Or—Patecky v Fnend, 350 P2d 170, 220 Or 
612 

Wash—Dahlgren v Blomeen, 298 P2d 479, 49 
Wash.2d 47 

59. Ill—CJ.S. cited in Bonczkowski v Kucharski, 
150 NE2d 144, 150, 13 I11.2d 443. 

Iowa—Levis v Hammond, 100 N.W.2d 638, 251 Iowa 

• 567. 

Kan.—In re Wade’s Estate, 449 P2d 488, 202 Kan. 
380-In re Miller’s Estate, 348 P.2d 1033, 186 
Kan. 87 

N.Y.—In re Elwyn’s Estate, 173 NYS.2d 192, 8 
Misc.2d 704, affd 168 N.Y S 2d 942, 5 A.D 2d 748. 

Or.—Schomp v Brown, 335 P 2d 847, 215 Or. 714, op 
clarified and reh. den. 337 P 2d 358, 215 Or 714 

Tex.—Leopold v Sochat, Civ.App., 303 S.W.2d 840, 
err. ref no rev. err.—Nesbett v. Nesbett, Civ App., 
422 S.W.2d 746, err dism —Weidner v. Crowther, 
Civ.App, 291 S.W.2d 472, affd. 301 S.W.2d 621, 
157 Tex. 240. 

Wis.—Schwartz v. Schwartz, 78 N.W.2d 912, 273 Wis 
404—In re Chayka’s Estate, 176 N.W.2d 561, 47 
Wis.2d 102. 

Joint and mutual will 

Mo.—Wimp v. Collett, 414 S.W.2d 65. 
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60. Proof of surrounding circumstances 

S.D.—Neuharth v. Brunz, 181 N.W 2d 92, 85 S D. 267. 

62. Cal.—Lich v. Carlin, 7 Cal Rptr. 555, 184 C.A.2d 
128. 

R.I.—Williams v. Rhode Island Hospital Trust Co., 143 
A.2d 324, 88 R.L 23. 

SX).—Neuharth v. Brunz, 181 N.W.2d 92, 85 S.D. 267. 

Agreement not to revoke 

Ark.—Barksdale v. Carr, 361 SW.2d 550, 235 Ark. 
578. 

63. Iowa—In re Logan’s Estate, 115 N.W.2d 701, 253 
Iowa 1211. 

64. Ind.—Cramer v. Echelbarger, 234 N.E.2d 864, 
142 Ind.App. 374. 

65. Ark.—Barksdale v. Carr, 361 S.W.2d 550, 235 
Ark. 578. 

Fla.—Keith v. Culp, App., Ill So.2d 278. 

N.Y.—In re French’s Estate, 288 NY.S.2d 535, 56 
Misc 2d 308. 

R.I.—Williams v. Rhode Island Hospital Trust Co., 143 
A.2d 324, 88 R.I. 23. 
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Iowa—In re Ramthun’s Estate, 89 N.W.2d 337, U 
Iowa 790. 

Pa.—In re Snyder’s Estate, 6 Cumb. 116, 6 Fiducial 
368. 

Oral agreement or contract 

Fla.—Hagan v. Laragione, 205 So.2d 289 
N.M.—Lmdley v. Lindley, 356 P 2d 455, 67 N M. 43 
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68. Ark.—Barksdale v. Carr, 361 SW.2d 550. 2. 
Ark. 578 

69. Ark.—Barksdale v Carr, 361 SW.2d 550, 2! 
Ark 578. 

Fla—Keith v Culp, App., Ill So.2d 278. 

Iowa—In re Ramthun’s Estate, 89 N W.2d 337, 1 
Iowa 790. 

NY.—In re Lowe’s Estate, 265 N.Y.S2d 257, ‘ 
A.D.2d 983, affd 223 N E.2d 43, 18 N Y.2d 90 
276 N Y.S.2d 635 

R.I.—Williams v Rhode Island Hospital Trust Co., 1. 
A 2d 324, 88 R I 23. 

Oral agreement or contract 

Iowa—Vdter v. Myers, 123 N W 2d 334, 255 Iowa 81 
74, Iowa—In re Ramthun’s Estate, 89 N W.2d 32 
249 Iowa 790—Father Flanagan’s Boys’ Home 
Turpin, 106 N.W.2d 637, 252 Iowa 603— Youd 
berg v. Holstrom, 108 N.W 2d 498, 252 Ioi 
815—Powers v. Perry, 144 N.W.2d 402, 259 Ioi 
361. 
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76. Or—Ernest v Pezoldt, 353 P.2d 621, 223 Or. < 

78. Or —Ernest v Pezoldt, 353 P 2d 621, 223 Or < 

79. Okl.—Lyons v Luster, 359 P.2d 567 
81. No reasonable doubt 

Okl —Johnson v Hazaleus, 338 P 2d 345 
83. Mo.—C.J.S. cited in Glueck v. McMehen, Ap 
318 S.W.2d 371, 376—Wimp v. Collett, 4 
S W2d 65. 

85. Ind.—Cramer v Echelbarger, 234 NE.2d & 
142 Ind App. 374 

Kan.—In re Thompson’s Estate, 478 P.2d 174, 2 
Kan. 288. 

Mo.—Wimp v Collett, 414 S W 2d 65 

86. Iowa—In re Ramthun’s Estate^ 89 N.W.2d 3 
249 Iowa 790. 

Mich.—George v. Conklin, 100 N.W.2d 293, 358 Mi 
301. 

87. Kan—In re Wade’s Estate, 449 P.2d 488, 3 
Kan. 380. 
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92. Cal.—Brewer v Simpson, 2 CaLRptr. 609, i 
P.2d 289, 53 C 2d 567 

Ga—Webb v Smith, 141 S.E.2d 899, 220 Ga 80 
Lampkrn v. Edwards, 149 S.E.2d 708, 222 Ga. 2 
Ind.—Cramer v. Echelbarger, 234 N.E.2d 864, 1421 
App. 374. 

Iowa—Allinson v. Horn, 92 N.W.2d 645, 249 Ic 
1351—Barron v. Pigman, 95 N W.2d 726, 250 Ic 
968. 

Mo.—Wimp v. Collett, 414 S.W 2d 65. 

Glueck v. McMehen, App, 318 S.W.2d 3 
Neb.—Geiger v. Geiger, 178 N.W.2d 575, 185 Neb. 1 
NJ.—Woll v. Dugas, 250 A.2d 775, 104 NJ.Super, 3 
affd. 271 A.2d 443, 112 NJ.Super. 366. 

N.C.—Mansour v. Rabil, 177 S E.2d 849, 277 N.C 3 
Tex.—Kirk v. Beard, 345 S.W.2d 267, 162 Tex. 1 
Wis.—Pederson v. First Nat. Bank of Superior, 

N W.2d 425, 31 Wis.2d 648. 

93. U.S —Falsetti v Indiana Oil Purchasing Co., E 
Tex., 215 F Supp. 420, revd. on oth. grds., C 
335 F.2d 632, cert. den. 85 S.Ct 659, 379 I 
966, 13 L.Ed.2d 560. 

Fla.—Hagan v. Laragione, 205 So 2d 289. 

Sawyer v. Inglis, App., 174 So.2d 760. 

Iowa—Powers v. Perry, 144 N.W.2d 402,259 Iowa I 
Old.—Atkinson v Barr, 428 P.2d 316. 

Or—Ernest v. Pezoldt, 353 P.2d 621, 223 Or. 



97 CJS 29 

Ienn —First Christian Church of Guthne, K> v Mon- 
eypenny, 439 S.W 2d 620, 59 Torn App 229 
Tex— Ramm v. Ramm's Estate, Civ App, 314 S,W.2d 
847, err ref, no rev err— Nesbett v, Nesbett, 
Civ App , 422 S.W 2d 746, err distn 
Va — Shocket v Silberman, 165 SE2d 414, 209 Va 
490, 40 A L.R 3d 349 

Oral contract or agreement 

(1) N M — Lmdiey v Lmdley, 356 P 2d 455, 67 N,M 
139 

Mk Kan.—In re Vrecland’s Estate, 499 P 2d 1051, 210 
Kan. 187 

)5. Ky.—Fella v. Homey, 316 S W 2d 62 
>—Parker v Richards, 602 P.2d 1154, 43 Or App. 
455. 

Y1 . Fla—Weiss v Storm, App., 126 So 2d 295. 

11—Tontz v. Heath, 170 N E 2d 153, 20 Ill2d 286 
^ Y —In re Elwyn’s Estate, 173 N.YS.2d 192, 8 
Misc 2d 704, affd 168 N Y S 2d 942, $ A D.2d 748. 
Evidence insufficient 
m—Loflin v. Capps, 327 P 2d 443 
WJ. Ill.—Bonczkowskt v. Kucharski, 150 N.E 2d 144, 
13 IU.2d 443. 

owa—In re Ramthun’s Estate, 89 N ¥ .W2d 337, 249 
Iowa 790 

>9, Mo —Wimp v Collett, 414 S.W 2d 65 
l, Tex—Atkinson v. Schmidt, Civ App, 482 SW.2d 
687 
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l. Ark.—Barksdale v Can, 361 S.W 2d 550, 235 Ark. 
578 

owa—Father Flanagan’s Boys’ Home v Turpm, 106 
N.W 2d 637, 252 Iowa 603 

Y.—In re French’s Estate, 288 N.Y.S2d 535, 56 
Misc2d 308. 

Particular evidence has been held 
sufficient or insufficient to support 
)ther findings. 35 

1.5. Value of property 

^al.—Brewer v Simpson, 2 Cal.Rptr. 609, 349 P 2d 
289, 53 C2d 567 

Notice of agreement 

"al.—Brewer v Simpson, 2 CalRptr. 609, 349 P.2d 
289, 53 C.2d 567. 

k Cal—Van Houten v Whitaker, 337 P2d 900, 169 
C.A.2d 510. 

owa—In re Lenders’ Estate, 78 N.W.2d 536, 247 Iowa 
1205. 

i. Mo.—Glueck v. McMehen, App, 318 S W.2d 371. 
k Cal.—Van Houten v. Whitaker, 337 P.2d 900, 169 
C.A.2d 510—Thompson v Boyd, 32 Cal.Rptr. 
513, 217 C.A.2d 365. 

k Cal —Van Houten v Whitaker, 337 P 2d 900, 169 
C.A.2d 510. 

10. Mo.—Wimp v Collett, 414 S W.2d 65. 

)kl.—Loflin v. Capps, 327 P.2d 443. 

13. Tex—Bishop v Scoggins, Civ App., 589 S.W2d 
151, err. ref. no rev. err, 
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15. Iowa—Powers v. Perry, 144 N.W.2d 402, 259 
Iowa 361. 

Cy.—GJ.S. cited In Aroddl v. Peay, 411 S.W.2d 473, 
475. 

do.—Wimp v. Collett, 414 S.W.2d 65. 

6. Mutual wills executed at same time 
owa—VUter v. Myers, 123 N.W.2d 334, 255 Iowa 818. 
17. Or.—Patecky v. Friend, 350 P2d 170, 220 Or, 
612. 

.9. Fla.—Wetss v. Storm, App., 126 So.2d 295. 

51. Tex.—Bishop v. Scoggins, GvApp^ 589 S.W.2d 
151, err. ref. no rev. err. 

12. Fla.—Weiss v. Storm, App., 126 SoJd 295. 

17. U.S.—Falsetti v. Indiana Oil Purchasing Co., D.C 
Tex., 215 F.Supp. 420, revd. on oth. gnfc, C.A., 


335 F 2d 632. cert den *5 $C; 659, 3™ V S 
966, 13 L Ed 2d 560 
Fla —Keith v Culp. App, 111 S* 2d 
Kan—In re Chrcmsler\ E>tate, 454 P2d 438, 203 
Kan 366 

28. Iowa—In re RamthunN Estate, 39 N W 2d 33"\ 
249 Iowa 7 90 

Kan -Reznik v McKee, 534 P 2d 243, 216 Kan 659 

§ 1368. Property Passing under Will 
or Agreement 
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30. US—U.S. v 3,453 49 Acres, of Land, More or 
Less m Marion, Polk, Warren, and Jasper Coun¬ 
ties. State of Iowa, D.C Iowa, 245 FSupp, 582, 
oiTd., C A., 368 F.2d 563 

Ga—Russell v Marshall, 146 S E2d 2%, 221 Ga 601 
N.Y —In re Rubin's WiU 265 NYS2d 407, 48 
Misc.2d 539. 

Tenn—Farris v, Denton, 390 SW.2d 465, 54 Term. 
App 271 

Wyo.—CJ jS. cited in Shook v Bell, 599 p 2d 1320, 
1326. 

Joint tenancy property; annuity contracts 

(5j Other matters 

Ill—Tontz v Heath, 170 N.E.2d 153, 20 IU.2d 286- 
Helms v Darmstatter, 215 NE2d 245, 34 Ill 2d 
295 

Helms v Darmstatter 205 N,E2d 478, 56 Ill. 
App 2d 176, affd 215 N.E 2d 245, 34 III 2d 295— 
Keats v Cates, 241 N E2d 645, 100 Ill.App2d 
177 

Ky -Vaughn v Perkins, App , 576 S.W.2d 257 

32. Ky —Hatfield v. Jarrell, 433 S W 2d 346 
NY—In re Rubin’s Will. 265 NY.S2d 407, 48 

Misc 2d 539 

Absolute gift 

N.Y—In re Bamc’s Estate, 355 NYS2d 295, 77 
M&c 2d 933 

In absence of agreement to contrary 

NY.— Hassan’s Estate, 413 NYS.2d 273, 98 Mwc.2d 
80 

33. N Y.—In re Rubin’s Will, 265 N.Y S.2d 407, 48 
Misc 2d 539 

37. Cal—Brewer v, Simpson, 2 CalRptr 609, 349 
P.2d 289, 53 C 2d 567 

Life estate to survivor 

(2) Other statements. 

Cal—In re Cooper’s Estate, 78 CalRptr. 740, 274 
C.A 2d 70. 

Ill—Rucker v. Hams, 234 N E2d 392, 91 IU.App2d 
208. 
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38. Ill.-Jusko v Grigas, 186 N E2d 34, 26 III 2d 92. 
Iowa—CJ.S. cited in Tiemann v Kampmeier, 107 

N W.2d 689, 692, 252 Iowa 587. 

39. Cal.—In re Sisk’s Estate, 75 Cal.Rptr. 549, 269 
C.A.2d 823, app. after remand 91 CalRptr. 162, 
12 CA 3d 1021. 

40. Mo—Arrington v. Westport Bank, App., 577 
S.W.2d 166 

Wyo.—Shook v. Bell 599 P-2d 132a 

Thus, an agreement to make mutual 
or joint wills may be specific in setting 
forth property involved. 403 

403. Wyo.—Shook v. BeD, 599 P.2d 1320. 

42. N.Y.—In re Rubin’s Will 265 N.Y.S^d 407, 48 
Misc-2d 539. 

43. Cal.—In re Sisk’s Estate, 75 CaLRptr. 549, 269 
GA.2d 823, app. after remand 91 CalRptr. 162, 
12 GA.3d 1021. 

Tex.—Oddi v. Oddi CivApp,, 306 S,W.2d 914, err. 
ref. no rev. err. 
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WINDOW. 

7. Pa -CJS. died in Lcpez v Gukenbuck, 137 A.2d 

771, 775, 391 Pa 359 

8. Pa —CJS, dttd is Lopez v Gukenbuck, 157 A.2d 

771, 775, 391 Pa 359 

Capable of being open and shat 

Pa—Lopez v Greenback, 137 A.2d 771, 775, 391 Pa. 
359 
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WIND SHEAR 

WIND SHEAR. A "wind shear” is 
a change in wind speed and/or wind 
direction in a short distance, resulting 
in a tearing or shearing effect, and can 
exist in a horizontal or vertical di¬ 
rection and occasionally in both. 10 30 

1030. U.S —Ross v. U. S., C.A Ala, 640 F.2d 511, 
518 

WINDSTORM. 

12. Iowa—CJ.S. quoted in Crazier v. Lenox Mut. 
Ins Ass’n, 110 N.W.2d 403, 409, 252 Iowa 1176. 

13. Iowa—CJjS. quoted la Crazier v. Lenox Mut 
Ins Ass’n, 110 N W.2d 403, 409, 252 Iowa 1176. 

14. Iowa—CJkSL quoted la Corzier v, Lenox Mut. 
Ins. Ass’n, 110 N.W.2d 403,409, 252 Iowa 1176 

15. Iowa— CJS. quoted is Crazier v. Lenox Mut. 
Ins. Ass’n, 110 N W.2d 403, 409, 252 Iowa 1176. 

16. U S.—Queen Ins. Co. of America v. Larson, C.A. 
Hawaii, 225 F.2d 46, 51 

Iowa—GJ.S. quoted in Cromer v. Lenox Mut. Ins. 
Ass’n, 110 N.W.2d 403, 409, 252 Iowa 1176. 

Similarly defined 

A “windstorm” is a wind of sufficient violence to be 
capable of damaging property, either by its own unaided 
action or by projecting some object against it—Napa- 
noch Realty Corp. v. Public Service Mut. Ins. Co., 336 
N.Y.S.2d 489, 490, 39 AD.2d 438. 

17. Iowa—CJJS. quoted In Crazier v. Lenox Mut 
Ins. Ass’n, 110 N.W.2d 403. 409, 252 Iowa 1176. 

18. U.S —Queen Ins. Co. of America v. Larson, CA. 
Hawaii, 225 F.2d 46, 52. 

Iowa— CJS, quoted is Crazier v. Lenox Mut Ins. 
Ass’n, 110 N.W.2d 403, 409, 252 Iowa 1176, 

19. U.S.—Queen Ins. Co. of America v. Larson, CA. 
Hawaii, 225 F.2d 46, 52. 

Iowa— CJS. quoted ha Crazier v. Lenox Mut Ins. 
Ass’n, 110 N.W.2d 403, 409, 252 Iowa 1176. 
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20. Iowa—CJS. quoted fa Crazier v. Lenox Mut 
Ins. Ass’n, 110 N.W 2d 403, 409, 252 Iowa 1176, 

21. Iowa—CJJS. quoted iu Crazier v Lenox Mut 
Ins. Ass’n, 110 N.W.2d 403, 409, 252 Iowa 1176. 

22. Iowa—CJ jS. quoted ia Crazier v. Lenox Mut 
Ins. Ass’n, 110 N.W,2d 403, 409, 252 Iowa 1176. 

23. Iowa—CJJS. quoted fat Crazier v. Lenox Mut 
Ins. Ass’n, 110 N.W.2d 403, 409, 252 Iowa 1176. 

WISH. 

page 327 

47. N.Y.—In re Anderson’s Will, 151 N.Y3.2d 707, 
710. 

WITH. 

page 328 

53. Dual meaning 

The word “with” has dual meaning and may be 
defined as meaning either “inclusive of* or “by way of 
addition or supplement”—PauDus v. Fowler, Wash., 
367 P.2d 130^ 136, 59 Washed 204. 



WITH 
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67. “With effect” held to mean “with success” 
N.M.—Riggs v. Gardikas, 427 P.2d 890, 893, 78 N.M. 
5. 

WITHDRAW. 

70. Similarly defined 

(1) To "withdraw” means to disengage or remove 
oneself.—International Ass’n of Machinists v. Electric 
Vacuum Cleaner Division, General Elec Co., Ohio, 136 
N.E2d 167, 168. 

WITHDRAWAL 

page 329. 

70. Similarly defined 

To constitute an effective "withdrawal” some kind of 
disapproval or opposition must be shown to activities 
which defendant knew had either preceded or were 
about to proceed.—People v. Lacey, 200 N.E-2d 11, 14, 
49 Ill.App.2d 301. 

WITHHOLD. 

82. Wash.—Spooner v. Reserve Life Ins. Co., 287 
P.2d 735, 738, 47 Washed 454. 

WITHIN. 

93. Similarly expressed 

"Within” is a preposition having various shades of 
meaning depending upon the context in which it is 
used.—Coker v. Audas, Inc., Tex.Civ App., 385 S.W.2d 
862, 863. 

99. Similarly expressed 

(1) The word “within” refers to an “area” and thus 
means “inside the limits'of*.—Towns of Indian Lake et 
aL v. State Bd of Equalization and Assessment, 257 
N.Y.S.2d 301, 305, 45 Misc 2d 463. 
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2. Ga.—Jones v. City of College Park, 158 S.E.2d 384, 

385, 223 Ga. 778. 

3. Ga.—Jones v. City of College Park, 158 S.E.2d 384, 

385, 223 Ga. 778. 

6. Included in 

Ga.—Jones v City of College Park, 158 S.E.2d 384, 
385, 223 Ga. 778. 

7. U.S.—CJJS. quoted at length in Bradley Bank v. 

Hartford Acc. and Indemnity Co., D.GWis., 557 
F.Supp. 243, 247, motion den. 562 F.Supp. 241, 
affd., C.A., 737 F.2d 657. 

Inside 

Generally word “within” conveys thought similar in 
meaning to that conveyed by word “inside.”—Coker v. 
Audas, Inc. Tex.Civ.App., 385 S.W2d 862, 863. 

8 . Kan.—GJ.S. dted in State ex rel. v. City of Kansas 

City, 317 P.2d 806, 811, 181 Kan. 870. 

WITNESS. 

page 332 

56. Iowa—In re MacVicar’s Estate, 104 N.W.2d 594, 
597, 251 Iowa 1139. 

WITNESSES 

New Federal Rules of Evidence, ef¬ 
fective in 1975 have been adopted gov¬ 
erning generally the proceedings in the 
courts of the United States and before 
United States Magistrates; and appli¬ 
cable generally, except as to specified 
situations and proceedings, to civil and 
criminal actions and proceedings. 
These Rules should be examined in 
connection with the use of this title. 


§ 1. Definitions 
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1. Similar definition 

(2) Additional definitions. 

Cal.—People v. Rissman, 316 P.2d 60, 154 C.A.2d 265. 

2. Similar definition 

(2) N.M.—State v James, 415 P.2d 350, 76 N.M. 
376. 

3. N.Y.—People v Ruiz, 419 N.Y.S2d 864, 100 

Misc.2d 562 

8. Iowa—Hamilton v. Becker, 86 N.W2d 142, 144, 

249 Iowa 516 

§ 2. General Statement 

9. U.S.—Piemonte v. U.S., Ill., 81 S.Ct. 1720, 367 

U.S. 556, 6 L Ed.2d 1028—Hurta<Jo v U.S., Tex., 
93 S.Ct 1157, 410 U.S. 578, 35 L Ed 2d 508, reh. 
den 93 S.Ct. 2151, 411 U.S. 978, 36 L.Ed2d 701. 
Colo.—Losavio v. Distnct Court In and For Tenth 
Judicial Dist, 533 P2d 32, 188 Colo. 127. 

Del.—CJ.S. dted in State ex rd. State Highway Dept, 
v 62.96247 Acres of Land, More or Less, in New 
Castle Hundred, New Castle County, Super, 193 
A 2d 799, 805, 7 Storey 40. 

Fla.—Girardeau v. State, App, 403 So.2d 513, petition 
for review dism. 408 So.2d 1093 
Ga.—Williams v. State, 190 S.R2d 807, 126 Ga.App 
302—CJ.S. dted in Wynne v. State, 228 SE2d 
378, 381, 139 Ga App. 355. 

Hawaii—Appeal of Goodfader, 367 P.2d 472, 45 Haw. 
317 

Md.—Williams v. Director, Patuxent Inst., 347 A.2d 
179, 276 Md 272, cert, den 96 S.Ct 2178, 425 
U S. 976, 48 L.Ed 2d 801. 

NJ.—State v. Hand, 242 A.2d 888, lgl NJ.Super. 43 
N.Y.—People v. Woodruff, 272 N.Y.S.2d 786, 26 
A.D.2d 236, app. dism. 232 N.E2d 652, 20 N.Y.2d 
879, 285 N.Y.S.2d 622, affd. ,236 N.R2d 159, 21 
N.Y.2d 848, 288 N.Y.S.2d 1004. 

Ohio—State v Antill, 197 N.E.2d 548, 176 Ohio St. 61. 
S.D.—State Highway Commission v. Earl, 143 N.W.2d 
88, 82 S.D 139. 

Tex.—Lehnhard v Moore, 401 S-W.2d 231 
Wash.—State v. Green, 428 P.2d 540. 71 Wash.2d 
372—State v. Hull, 481 P.2d 902, 78 Wash.2d 984 

Indefinite continuance of case constitutes dis¬ 
charge 

Tenn.—Emerson v. Porter, 314 S.W.2d 9, 203 Tenn. 
492. 

Duty to remain in attendance 

U.S.—U.S. V. Snyder, CA.Cal., 413 F.2d 288, cert. den. 
90 S.Ct 223, 396 U.S. 907, 24 L.Ed.2d 183. 

Excusing witnesses prior to conclusion of trial 

Ga.—Sheffield v. State, 183 S.E2d 525, 124 Ga.App. 
295. 

10. Ga.—Logan v. Chatham County, 148 S E.2d 471, 
113 Ga.App. 491. 

11. U.S.—In re Loughran, D.C.Cal, 276 F.Supp. 393 
—In re Lazarus, D.C.Cal., 276 F.Supp. 434 

§ 3. Authority to Compel Attend¬ 
ance 

Library References 
Witnesses 
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13. US.—U.S. v. Worcester, D.C.Mass., 190 F.Supp. 
548. 

A person served with a subpoena to 
testify or to produce records should be 
entitled to legal advice, if he so de¬ 
sires. 13,5 

13.5. NJ.—Application of Attorney General of NJ., 
281 A.2d 284, 116 NJ.Super. 143. 
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14. U.S.—Matter of Arawak Trust Co. (Caymj 
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456, 37 m.App 3d 673, affd. in part, revd in pa 
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Discharge of witnesses held improper 
N.Y.—People v. Bai, 196 N.Y.SOd 87, 7 N.Y.2d 152, 
164 N.E.2d 387. 

Failure to grant request held error 

U.S.—Everitt v. U.S, GA.Fla., 281 F.2d 429. 

III.—People v. Moscatello, 251 N.E.2d 532, 114 Ill. 
App.2d 16. 

N.Y.—People v. Moore, 403 N.Y.S.2d 530, 62 A.D.2d 
930. 

Deprivation of right held shown 

U.S.—U.S. v. Moudy, GA.Tex, 462 F.2d 694—Bras¬ 
well v. Wamwright, C.A.Fla., 463 F 2d 1148. 

Lawrence v. Henderson, D.C.La., 344 F.Supp. 
1287, affd., GA., 478 F.2d 705, reh. den. 481 F 2d 
1403. 
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Preston v Blackledge, D.CNC, 332 F.Sup] 
681. 

Alaska—Salazar v. State, 559 P.2d 66 
Cal—People v. Mersino, 46 Cal.Rptr 821, 237 C.A2 
265. 

Del —Keshishian v. State, 386 A.2d 666 
Ill.—People v. Hicks, 273 N E.2d 450, 133 IlLApp^ 
424 

La.—State v. Mizell, 341 So 2d 385 
N.J.—State v. King, 396 A.2d 354, 164 NJ.Super. 33C 
Ohio—State v Sims, 369 N.R2d 24, 52 Ohio Misc. 31 
6 O 0.3d 124. 

Or.—State v. Gann, 463 P 2d 570, 254 Or. 549. 

Pa.—Com. ex rel. Chapman v. Maroney, 198 A.2d 548 
414 Pa. 76. 

Action of prosecutor 

U S.—Ingle v Fitzharris, C A Cal, 375 F.2d 398, at 
remand, DC, 283 F.Supp. 205, affd., 411 F.2c 
611—U.S. v. Perlman, C.A.I11., 430 F 2d 22, cert 
den. 91 S.Ct. 64, 400 U.S. 832, 27 L.Ed.2d 63 

Excusing witnesses held proper 
Cal.—People v. Fuller, 97 CalRptr. 455, 20 CA.3c 
159 

Overrides state’s right to enforce sequestration 
by excluding testimony of disobedient wit¬ 
ness 

La —State v. Jones, 354 So.2d 530. 

Outweighed only by severe prejudice to state 
U.S —Ronson v. Commissioner of Correction of State of 
NY, D.GN.Y., 463 F.Supp. 97, affd CA., 604 
F.2d 176 

54. Tex —Bludworth v State, 330 S.W 2d 436, 168 
Tex.CrR. 549—Ex parte Zerschausky, Cr, 417 
S.W 2d 279 

Statutes held reasonable 

Ala —Magee v. State, 187 So.2d 274, 43 Ala.App 218. 

It is a fundamental right which courts 
should safeguard with meticulous 
care. 545 

54.5. U.S.—U S v Nixon, Dist.Col., 94 S.Ct 3090, 
418 U.S 683, 41 L.Ed 2d 1039. 

Bndwell v. Aderhold, D C.Ga., 13 F.Supp. 253, 
revd. on oth. grds. 97 F.2d 992—Feguer v. U.S., 
C A Iowa, 302 F.2d 214, cert, den 83 S.Ct. 123, 
371 U.S 872, 9 L Ed.2d 110—Lawrence v. Hender¬ 
son, D.C.La., 344 F.Supp. 1287, affd., C.A., 478 
F.2d 705, reh. den. 481 F.2d 1403. 

Alaska—Salazar v. State, 559 P 2d 66. 

Ill—People v. Watson, 221 N.E2d 645, 36 IU.2d 228. 
Tenn—EzcU v. State, 413 S.W.2d 678, 220 Tenn. 11. 
Basic ingredient of right to present defense 
N G—State v. Wells, 226 S.E.2d 325, 290 N.C. 485. 

Eight to compulsory process is vio¬ 
lated by the prosecution deliberately 
sending a witness beyond the jurisdic¬ 
tional reach of the court's compulsory 
process. 5410 

54.10. U.S.—U.S v. Mendez-Rodriguez, C.A.CaL 
450 F.2d 1 

U.S. v. Wolfeon, D.C.Del., 322 RSupp. 798, affd. 
454 F.2d 60, cert den. 92 S.Ct. 1792, 406 U.S. 924, 
32 L.Ed.2d 124. 

ID.—People v. Wilson, 182 N.E.2d 203, 24 H1.2d 425. 

55. NJ.—State v. King, 396 A.2d 354, 164 NJ.Super. 
330. 

Neb —GJ.S. quoted in O’Rourke v. State, 90 N.W.2d 
820, 823, 166 Neb. 866. 

Quashing subpoena improper 

U.S.—U.S. V. Seeger, D.C.N.Y., 180 RSupp. 467. 

56. U.S —Dirring v. U.S., GA.Mass., 353 R2d 519— 
Welsh v. U.S., C.A.Ala., 404 F.2d 414-Lee v. 
State of Ala., GA.Ala., 406 F.2d 466, reh. den. 
373 F.2d 82, cert den. 89 S.Ct 1787, 395 US. 
927, 23 LJBd.2d 246, reh. den. 90 S.Ct. 44, 396 
UJ5L 871, 24 L.Ed.2d 129. 
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US ex rel. Helwig v Cavell, DC.Pa., 171 
F.Supp. 417, afTd, C A , 271 F 2d 329, cert den. 80 
S Ct 870, 362 U.S 954, 4 L Ed 2d 872, reh den 80 
S Ct, 1080, 362 U S 992, 4 L.Ed.2d 1024—U S v 
Wolfson, D C.Del., 322 FSupp. 798, affd. 454 F 2d 
60, cert. den. 92 S.Ct. 1792, 406 US 924, 32 
L.Ed.2d 124 

Cal—Application of Finn, 8 Cal Rptr 741, 356 P2d 
685, 54 C.2d 807. 

People v Fernandez, 35 Cal.Rptr. 370, 222 
C A.2d 760 

III.—People v Moscatello, 251 N E 2d 532, 114 Ill 
App2d 16. 

Mass—Com. v Edgerly, 361 N.E2d 1289, 372 Mass. 
337 

Neb —CJS. quoted In O’Rourke v State, 90 N W 2d 
820, 823, 166 Neb 866 

Tex—Stubbs v. State, Cr, 457 S.W 2d 563—Hardin v 
State, Cr., 471 S.W 2d 60 

Vt.—State v. Emnck, 282 A 2d 821, 129 Vt 475— 
CJS. cited in State v Dragon, 292 A 2d 826, 830, 
130 Vt 334. 

Wash.—State v Derum, 454 P.2d 424, 76 Wash.2d 26 
Mere speculation insufficient 
US—US V Hines, D.CN.Y, 148 F.Supp. 73 
Discretion held abused 
US—U S V Julian, C A Kan, 469 F 2d 371 
Cal —People v Singletary, 81 Cal Rptr 79, 276 C A 2d 
601. 

Colorable need for witness 
U.S—Hoskins v. Wamwnght, GAFla, 440 F2d 69, 
app after remand 485 F 2d 1186 

Discretion held not abused 

U.S.—U.S. V. Becker, C.AVa, 444 F.2d 510—US. v. 
Dillon, C A Tex, 446 F 2d 598-U S. v Guy, C. A. 
Mo, 456 F.2d 1157. 

Hawaii—City and County of Honolulu v. Bonded Inv 
Co., Ltd., 507 P 2d 1084, 54 Haw 385, 414 
Ill —Schneider v Seibutis, 279 N E 2d 37, 3 Ill App 3d 
323 

Showing of favorable evidence prerequisite 

U S.—Ronson v. Commissioner of Correction of State of 
N.Y., D.CN.Y, 463 FSupp 97, affd. C.A., 604 
F 2d 176 
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57. U.S.—Myers v. Frye, C.A.IU., 401 F.2d 18, app. 
after remand 436 F.2d 579. 

Cal.—People v. Fleming, 189 Cal.Rptr. 619, 140 C A.3d 
540. 

Ind -Ortez v State, 333 N.E2d 838,165 Ind.App. 678 
Wis.—Elam v. State, 184 N.W2d 176, 50 Wts2d 383. 
Narrow construction necessary 
N.Y—People v. Boone, 435 N.Y.S2d 268, 78 AD.2d 
461. 

60/ U.S-U. S. v Bennett, C.A.Md., 675 F.2d 596, 
cert. den. 102 SO. 2306, 456 US. 1011, 73 
LEd.2d 1307. 

61. Del—Draper v. State, 166 A 2d 717, 3 Storey 
157. 

62. NJ.—State v. Tate, 221 A 2d 12, 47 NJ. 352. 
Right to examination before court reporter to 

assist preparation of defense 
Fla.—State v. Lampp, App., 155 So.2d 10. 

63. U.S—U.S. v. Fosher, C.A.Mass., 590 F.2d 381 
ni.—People v. Levinson, 394 N.E.2d 509, 31 IlLDeq. 

307, 75 IllAppJd 429, cert. den. 101 S.Ct. 527, 
449 U.S. 992, 66 L.Ed.2d 288. 

Reluctance of a witness to testify, 
when it is acceded to by counsel, does 
not rise to the level of a judicial failure 
to compel testimony. 6 *- 5 

63.5. U.S.—Conte v. Cardwell, C A Ohio, 475 F.2d 
698, cert den. 94 S.Q. 134, 414 U.S. 873, 38 
L.Ed.2d 91. 


The loss or destruction of relevant 
evidence by the government may deny 
a defendant the right to compulsory 
process. 63 }0 

63.10. U.S—Government of Virgin Islands v. Testa- 
mark. C A Virgin Islands, 570 F 2d 1162. 

§ 7. -At Public Expense 

64. Anz—State v Crose, 357 P 2d 136, 88 Anz 
389—State v Bowen, 449 P.2d 603, 104 Anz 138, 
34 A.L.R 3d 1246, cert, den 90 S Ct 229, 396 
U S 912, 24 L Ed 2d 188—State v. Chambers, 451 
P 2d 27, 104 Anz 247. 

Mich — CJS. qsoted in People v Thomas, 134 N W 2d 
352, 356, 1 Mich App. 118 

S D — Utsler v. State, 173 NW2d 739, 84 SD 360. 

Expert witnesses 

U.S—Utsler v Erickson, DC.S.D, 315 FSupp. 480, 
afTd, C.A., 440 F2d 140, cert den 92 SCt 319, 
404 U S 956, 30 L.Ed.2d 272 

Right not absolute 

US—U.S. ex rel Laudati v Termillo, D.CNY, 423 
F.Supp 1210. 

65. La.—CJ.S. cited ia State v Chavers, 294 So 2d 
489, 493, cert den. 95 S Ct. 786, 419 U S 1 111, 42 
L Ed 2d 808. 

Mich.—GJJS. quoted in People v Thomas, 134 N.W 2d 
352, 356, 1 Mich.App. 118 

No excuse for failure to make application 
Or—State v Vigil, 416 P.2d 2, 244 Or 102 

66. U.S —Ray v. U S., C.A.Mo, 367 F.2d 258, cert 
den. 87 S Ct. 863, 386 U S 913, 17 L Ed.2d 785. 

Pa—Com. ex rel Schilhnger v Sbovlrn, 46 Erie 64. 

Rule given liberal construction 

U.S —U S V Hegwood, C A.Ga., 562 F.2d 946, cert. 

den 98 S Ct. 1274, 434 U S 1079, 55 L.Ed.2d 787. 
Purpose 

U.S.—Thor v U.S, C A.Tex., 574 F.2d 215. 

67. US.—US v Martin, CACaL, 567 F.2d 849— 
U.S. v Hegwood, C.A.Ga., 562 F 2d 946, cert, 
den. 98 S.Ct. 1274, 434 U S. 1079, 55 LEd.2d 787. 

Not discovery device 

U S.—U S v Hegwood, C.A.Ga., 562 F.2d 946, cert 
den. 98 S.Ct 1274, 434 U S. 1079, 55 L.Ed 2d 787. 

68. Held not sufficient showing 

U.S.—U.S. v. Cornier, GA.Tenn., 423 F.2d 904, cert 
den. 91 SCt 357, 400 U.S 958, 27 L.Ed.2d 267. 

69. US.—Burke v. U.S, C.A.Mass, 293 F.2d 398, 
cert den 82 S.Ct 367, 368 U.S. 93a 7 L.EdJd 
193—Bandy v. U.S., C.A.N.D., 296 F.2d 882, cert 
den. 82 S.Ct 849, 369 U.S. 831, 7 LEd.2d 796— 
U.S. v. Sprouse, GATenn., 472 F2d 1167, cert 
den 93 S.Ct 2164, 411 U.S. 970, 36 L.Ed 2d 693. 

Applied in misdemeanor trial on showing neces¬ 
sity 

Mass.—Blazo v. Superior Court, 315 N.E.2d 857, 366 
Mass. 141. 

Indigent defendant has no absolute right to 
subpoena all defense witnesses 

U.S —U.S. v. Martin, CACaL, 567 F.2d 849. 

U.S. v. Fromme, D.GCaL, 405 F.Supp. 578. 

70. U.S —Feguer v. US, CA.Iowa, 302 F.2d 214, 
cert. den. 83 S.Ct. 123, 371 U.S. 872, 9 I~Ed.2d 
110 . 

71. U.S.—U.S. v. Rigdon, CA.Ky., 459 F,2d 379, 
cert dett 93 S,Ct 917, 409 US. 1116, 34 L,Ed.2d 
7(X), reh. den. 93 S.Q. 1377, 410 U.S. 948, 35 
L.Ed.2d 615—U.S. v. Grismore, GA-Utah, 564 
F.2d 929, cert den 98 S.Ct 1586, 435 US. 954, 
55 L.Ed.2d 806—US. v. Martin, C.A.CaL, 567 
F.2d 849. 

U.S. v. McGaha, D.C.Tenn., 205 F.Supp. 949. 
Fla.—Hoskins v. State, App., 221 So.2d 447, cert dism. 
90 S.Ct. 196. 

Mich.—People v. Moms, 163 N.W.2d 16,12 MichApp. 
411—People v. Thornton, 265 N.W.2d 35, 80 
Mich.App. 746. 
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Refual held not abase of discretion 

U.S—US. v Mason, CAOld.. 440 F.2d 1293, cert, 
den. 92 S.Ct 219, 404 U.S. 883, 30 LEd.2d 165— 
U.S v Lepiscopo, C A Kan., 458 F.2d 977. 
Alaska—Snukiflf v State, 439 P.2d 772—McCracken v. 
State, 521 P 2d 499. 

Aru.—State v. Mance, 438 P.2d 338, 7 AruApp. 269. 
Iowa-State v Mayhew, 170 N.W.2d 608. App. after 
remand 183 N.W.2d 723. 

Mich.—People v. Thomas, 134 N.W.2d 352, 1 Mich 
App 118 

Refnsai held abase of discretion 
US —Taylor v U.S., GAFla., 329 F.2d 384. 

Refusal held error 

Alaska—Srmloff v. State, 439 P.2d 772 

Factors considered 

U.S —-US. v. Hegwood, CAGa, 562 F 2d 946, cert 
den. 98 SQ. 1274, 434 U.S. 1079, 55 L.Ed.2d 
787—U.S v. Pitts, GAGa,, 569 F.2d 343, cert, 
den 98 S.Ct 3076, 436 U.S. 959, 57 LEd.2d 1125. 
Discretion restricted 

US—US v. Hegwood, CAGa., 562 F.2d 946, cert 
den. 98 S.Ct. 1274, 434 U.S. 1079, 55 L.E<L2d 
787—US. v Pitts, GAGa., 569 F.2d 343, cert 
den 98 S Q. 3076,436 U.S. 959, 57 LEd.2d 1125. 
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74. D C —Grcenwell v. U.S, C A, 317 F.2d 108, 115 
U S App D C. 44—Washington v. Clenuner, GA., 
339 F2d 715, 119 U.S App.D.C 216. 

Power of court to dispense with requirement 

Alaska—Smitaff v State, 439 P.2d 772. 

Once a defendant asserts facts 
which, if true, would be relevant to 
any issue, a motion for an order sub¬ 
poenaing a defense witness at govern¬ 
ment expense must be granted unless 
the assertions are facially incredible or 
unless the government can show that 
they are untrue or that the request is 
frivolous. 745 

74.5. U.S.—Green well v. United States, 317 F.2d 108, 
115 U.S.AppJ>.C 44—Wdsh v. United Stales, 
C.A Ala., 404 F.2d 414—U.S. v. Hegwood, GA 
Ga., 562 F.2d 946, cert den 98 S.Ct. 1274, 434 
U.S 1079, 55 L.Ed2d 787. 

§ 8. -At Particular Time or 

Stage of Proceeding 

75. US—Bandy v. U.S., GAN.D., 296 F.2d 882, 
cert. den. 82 S.Q. 849, 369 U.S. 831, 7 L-E<L2d 
796—U.S. v. Grooms, GAUL, 454 FJd 1308, 
cert. den. 93 S.Ct. 141, 409 U.S. 858, 34 L.Ed.2d 
103—U.S. v. Bottom, C.A.Cal., 469 F2d 95—U.S. 
v. Sprouse, GATenn., 472 F.2d 1167, cert den. 
93 S.Ct 2164,411 U.S. 970, 36 L.Ed.2d 693—U.S. 
v. Bower, GAFla., 575 F.2d 499, reh. den 579 
F.2d 643, cert den. 99 S.Ct. 572, 439 US. 983, 58 
L.Ed.2d 654. 

Ala.—Ex parte Craft, 138 Sold 266, 41 AlaApp. 519. 
CaL—People v. Du Bose, 89 CaLRptr. 134, 10 GA3d 
544. 

Kan.—State v. Goodman, 483 P.2d 104a 207 Kan. 155. 
La.—State v. Clifton, 172 So.2d 657, 247 La. 495. 

State v Clark, App. 2 Cir., 437 So.2d 879, writ 
den. 442 Sa2d 460. 

Miss.—Deaton v. State, 227 So.2d 827. 

N.M.—State v. Montoya, 580 P.2d 973, 91 N.M. 752, 
cert. den. Sup., 580 P.2d 972, 91 N.M 751. 

Pa.—Com. v. Miranda, 292 A.2d 473, 222 PaSuper. 
158. 

Wash.—State v. Schaffer, 422 P.2d 285, 70 Wash.2d 
124. 

Request after trial in foil progress 

(2) Request after jury sworn and presentation of 
state’s case held untimely. 

N.G—State v. Wood, 177 S.E.2d 759, 10 N.GApp. 149. 
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Denial of motion for compulsory process held 
not abuse of discretion 

Mass —Com. v During, 238 N E 2d 508, 354 Mass 
523 

Or.—State v Peyton, 493 P2d 1393, 8 OrApp 479 

Wash.—State v Hauser, 576 P 2d 420, 19 Wash.App 
506, cert, den 99 S.Ct 1503, 440 US 960, 59 
LEd.2d 773. 

76. U.S.—U.S. v Hegwood, CA.Ga., 562 F2d 946, 
cert den 98 S.Ct 1274,434 U S. 1079, 55 L.Ed 2d 
787. 

Ala.—Thigpen v. State, Cr, 270 So 2d 666 

N J —State v. Bentley, 134 A 2d 445, 46 N J Super 193 

Subpoena witness merely to delay proceeding 
abuse of process 

U.S—US V. Hegwood, CAGa., 562 F2d 946, cert, 
den. 98 S O 1274, 434 U.S, 1079, 55 L Ed.2d 787 

77. U.S.—U.S. v. Pizarro, C A Ill., 717 F.2d 336, app. 
after remand 756 F.2d 579, cert den 105 SCt 
2686, 86 L Ed.2d 703. 

Motion to dismiss indictment 

US—U.S. v. Rickenbacker, D.CN.Y., 27 F.RD 485 

78. U S.—U.S v Pizarro, C A Ill, 717 F.2d 336, app 
after remand 756 F.2d 579, cert den. 105 S.Ct 
2686, 86 L.Ed.2d 703 

Cal.—People v. Remlmg, 304 P2d 97, 146 CA2d 
476—People v. Ortiz, 15 Cal Rptr. 398, 195 C.A.2d 
112 . 

DC.—Hyser v Reed, C A. 318 F2d 225, 115 U.S.App 
D.C. 254, cert den. 84 SCt 446, 447, 375 US 
957, 11 L.Ed.2d 315, 316 

May issue in connection with parole revocation 
hearing 

U.S.—Shepard v. Taylor, C A.N Y., 556 F.2d 648, app 
after remand DC., 433 F.Supp. 984, affd., CA., 
573 F2d 1295. 
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82. N.C.—State v Rigsbee, 208 S E.2d 656, 285 N.C. 
708. 

Denial not abuse of discretion 

(3) Testimony cumulative 

US.—Brady v. U.S., CA.NM, 433 F.2d 924. 

(4) Other instances. 

U.S.—Taylor v. State of Minn., C.A.Minn., 466 F.2d 
1119, cert. den. 93 S.Ct. 1425, 410 US. 956, 35 
L.Ed.2d 689—Watkins v Callahan, C.A 1, 724 
F.2d 1038. 

Ga.—Spurlin v. State, 187 SE2d 856, 228 Ga 763. 

Ill—Schneider v. Seibutis, 279 N.E2d 37, 3 III App.3d 
323. 

Md.—Robinson v State, 302 A 2d 659, 17 Md.App. 
451. 

Mont.—State v. DiGiallonardo, 503 P.2d 43, 160 Mont. 
379. 

May be a violation of compulsory process 

Conn.—State v. Bethea, 355 A.2d 6, 167 Conn 80. 

83. Nev.—Zessman v. State, 573 P.2d 1174, 94 Nev. 
28. 

84. Ala.—Powell v. State, 100 So.2d 38, 39 Ala.App 
246, cert. den. 100 So.2d 46, 267 Ala. 100 

Stovall v. State, Cr., 239 So.2d 323, 46 Ala.App. 
181. 

Ga.—Murphy v State, 209 S E.2d 101, 132 Ga.App. 
654, app. after remand 215 S.E2d 330, 134 Ga. 
App. 571 

Motion for continuance is proper remedy, etc. 

(2) Other instances. 

N.M.—State v. Chavez, App., 491 P.2d 1160, 83 N.M. 
349. 

Constitutional right held denied 

Wash.—State v. Edwards, 412 P.2d 747, 68 Washed 
246. 

Waiver of right 

m.—People v. Henderson, 273 N.E2d 244, 133 IU.App. 
336. 

Okl<—Wtlsoo v. Ttaeis, Cr, 444 P.2d 238 
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Constitutional right not denied by governing 
statute 

La.—State v Clark, App. 2 Cir, 437 So 2d 879, writ 
den 442 So 2d 460 

86. DC—Ross v. Sirica, C A., 380 F.2d 557, 127 
US App DC 10 

At hearing for taking depositions as to commis¬ 
sion of offense 

La—State v. Open Hearing Investigation, 162 So 2d 
565, 245 La 1059 

87. Error in refusing request held not preju¬ 
dicial 

Alaska—Memll v State, 423 P.2d 686, cert. den. 87 
SCt 1497, 386 US. 1040, 18 L Ed 2d 607. 

§ 9. -Witnesses against Whom 

Compulsory Process May Is¬ 
sue 
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92. US.—Campbell v,US, Mass., 81 S.Ct. 421, 365 
U S. 85, 5 L Ed.2d 428, on remand, C A, 296 F.2d 
527, on remand, D.C, 199 F Supp. 605, Op Supp., 
C.A, 303 F 2d 747, affd. 303 F.2d 747, on remand 
206 F.Supp 213—Washington v State of Tex, 
Tex , 87 S.Ct 1920, 388 US 14, 18 L.Ed 2d 1019, 
on remand 417 S W 2d 278 

Cal.—People v Bronson, 70 Cal.Rptr. 162, 263 C A 2d 
831, cert, den 89 SCt 1316, 394 U.S 964, 22 
L.Ed.2d 566 

Del.—Keshishian v State, 386 A 2d 666 

IB —People v. Sims, 220 N.E2d 3, 74 Ill App 2d 352 

La.—CJ.S. cited in State of Chavers, 294 So.2d 489, 
493, cert. den. 95 SCt 786, 419 US 1111, 42 
L.Ed 2d 808 

Mass—Com. v. During, 238 NE.2d 508, 354 Mass 
523. 

Neb.—C.J.S. quoted at length in O’Rourke v State, 90 
N.W 2d 820, 823, 166 Neb 866. 

Pa-Com. v. Jackson, 324 A.2d 350, 457 Pa. 237. 

Tenn —C.J.S. quoted at length in Bacon v State, 385 
S.W.2d 107, 109, 215 Tenn. 268. 

Wash.—State v. Schaffer, 422 P.2d 285, 70 Wash 2d 
124. 

Insufficient information 

US—US. v. Upchurch, C.A.W Va., 286 F.2d 516. 

Discretion held not abused 

U.S.-US. V Morris, C.A.S.D., 451 F.2d 969—U.S v. 
Plenums, C.A.NM, 455 F.2d 243—US v Kills 
Plenty, CA S.D, 466 F.2d 240, cert den 93 S.Ct. 
971, 410 U.S. 916, 35 L.Ed.2d 278. 

Mass.—Com. v. Watkins, 379 N.E.2d 1040, 375 Mass 
472. 

Mo —State v. Gardner, App., 558 S.W.2d 395. 

S.C.—State v McFarlane, 306 S.E 2d 611, 279 S C. 327. 

93. U.S.—U.S. v. Rhodes, C A Ill., 398 F.2d 655, cert, 
den 89 S C 1311, 394 U.S. 962, 22 LEd,2d 
563—Myers v. Frye, CA.I11, 401 F.2d 18, app. 
after remand 436 F.2d 579 

Del.—Keshishian v. State, 386 A.2d 666. 

94. U.S —U.S. v. De Stefano, C.A Ill., 476 F.2d 324— 
U.S. v, Gnsmore, CAJUtah, 564 F-2d 929, cert 
den 98 S.Ct 1586, 435 U.S 954, 55 L.Ed.2d 806. 

GaUma v. Fraser, D.C.Conn., 177 F.Supp. 856, 
affd., C.A., 278 F.2d 77, cert. den. 81 S.Ct. 97, 364 
U.S. 851, 5 L.Ed.2d 74, rch den. 81 S.Ct 238, 364 
U.S. 906, 5 L.Ed.2d 199. 

Ala.—Clark v. State, 195 So.2d 786, 280 Ala. 493, app. 
dism., cert den. 87 SO 2071, 387 U.S. 571, 18 
L.Ed.2d 967. 

Cal.—People v. Sullivan, 23 Cal.Rptr. 558, 206 C.A.2d 
36. 

Del.—Keshishian v. State, 386 A.2d 666. 

DC—Washington v. Clemmer, C.A, 339 F.2d 715, 
119 USApp.D.C. 216. 

Ga.—Green v. Caldwell, 193 S.E 2d 847, 229 Ga. 650. 

Ill.—People v. Nash, 222 N.E.2d 473, 36 IlL2d 275, 
cert. den. 88 S.Ct 222, 389 U.S. 906, 19 EEd.2d 
223—People v. Stansberry, 268 N.E2d 431, 47 


Ill 2d 541, cert den. 92 S.Ct. 121, 404 U S. 873 
L Ed 2d 116 

People v Gischer, 366 N E2d 521, 9 fllTV 
264, 51 Ill.App 3d 847 ! 

Miss —Chandler v State, 272 So 2d 641 
NY—Grace v Deepdale, Inc., 169 NY.S2d 287 
Misc.2d 538, affd. 181 N Y S 2d 768,7 A.D.2d 75 
app den. 182 N.YS.2d 303, 7 A.D.2d 867, aff 
191 NYS2d 148, 8 AD.2d 965, app. den If 
N.Y S,2d 490, 9 A D.2d 682, app. dism 199 N 1 

5 2d 494, 7 N.Y.2d 987, 166 N.E2d 503, cert de 
80 SCt. 1247, 363 U.S 811, 4 LEd2d 115 

N.C—State v Carroll, 195 S.E 2d 306, 17 N.GAm 
691 H 

Ohio—State v Sims, 369 N.E 2d 24, 52 Ohio Misc. 3 

6 0.0.3d 124. 

Or—State v. Gann, 463 P.2d 570, 254 Or. 549. 

Pa—Com. v. Coffey, 331 A.2d 829, 230 Pa.Super. 4 
Wis—State v Groppi, 164 N.W.2d 266, 41 Wis.2d 31, 
34 A L.R 3d 787, vac. on oth. grds. 91 SO. 491 
400 U.S. 505, 27 LEd.2d 571, mand. conf to 18 
N.W 2d 88, 50 Wis 2d 407. 

Showing of materiality 

(1) U.S —Deitle v. U.S., C.A.Wis, 302 F.2d 111 
Ala.—Golston v. State, Cr.App., 371 So.2d 471. 

Mich —People v Thornton, 265 N W.2d 35, 80 Mid 

App. 746. 

(2) Mich —People v. Thornton, 265 N.W 2d 35, 8 
Mich App. 746. 

(4) Cal —People v. Fernandez, 35 Cal.Rptr. 370,22 
C.A.2d 760. 

(6) Other matters. 

U.S—US. v Davenport, C.A.IU., 312 F.2d 303, cer 
den 83 S Ct 1895, 374 U.S. 841, 10 L.Ed.2d 106 
Cal.—People v. Davenport, 26 Cal.Rptr 753, 21 
C A 2d 335, cert, den 83 S.Ct. 1708, 374 U.S 81- 
10 L.Ed.2d 1038 

Ill.—People v Robinson, 174 N.E 2d 820, 22 H1.2d 16: 

cert den 82 S Ct. 97, 368 U.S. 857, 7 L.Ed.2d 5' 
N.Y—People v. Winchell, 319 N.Y.S.2d 109, 3 
A D.2d 779 

S.C—State v. McFarlane, 306 S.E2d 611, 279 S.C. 32' 
Tenn.—Bacon v. State, 385 S W.2d 107, 215 Tenn. 261 
Tex.—Weaver v. State, 657 S.W.2d 148. 

Vt.—State v Aheam, 403 A.2d 696, 137 Vt 25' 
Furnishing handwriting expert dependent on avai 
ability of state toxicologist. 

Ala—Ex parte Argo, 171 So 2d 259, 42 Ala App. 54< 
95. Witnesses outside state 
(1) Anz.—C.J.S. cited in State v. Brady, App., 59 
P 2d 102, 103, 122 Ariz. 228. 

Ga —Mafnas v. State, 254 S.E2d 409, 149 Ga.Apf 
286. 

Mass—Com. v. Dining, 238 N.E2d 508, 354 Mas 
523. 

Com. v. Edgerly, 375 N.E2d 1, 6 MassApf 
241 

Minn.—State v. Lupino, 129 N.W.2d 294, 268 Mini 
344, cert den 85 S.Ct 681, 379 U.S, 978, 1 
L.Ed.2d 569. 

N.Y.—People v. McCartney, 345 N.E2d 326, 3. 
N.Y.2d 618, 381 NY.S.2d 855. 

(3) Other matters. 

U.S.— 1 Washington v. State of Tex., Tex., 87 S.Ct 192C 
388 U.S. 14, 18 L.Ed.2d 1019, on remand 41' 
S.W2d 278 

Watkins v. Callahan, GA.Mass., 724 F.2d 1038 
Cal.—People v. Fernandez, 35 CaLRptr. 370, 22 
CA.2d 760. 

Ga.—Hughes v. State, 187 S.E2d 135, 228 Ga. 593 
Mich.—People v. Thornton, 265 N.W.2d 35, 80 Midi 
App 746. 

Miss.—Chandler v. State, 272 So.2d 641. 

NJ-State v Smith, 208 A.2d 171, 87 NJ.Super. 98 
Or.—State v. Cox, 505 P.2d 360, 12 Or.App. 213 
S.C.—State v. McFarlane, 306 S.E2d 611, 279 S.C 327 
Tex.—Weaver v State, Cr.App., 657 S.W.2d 148. 
Vt.—State v. Dragon, 292 A2d 826, 130 Vt 334 

In Louisiana 

(5) Witnesses outside state. 
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La—State v. Chavers, 294 So.2d 489 Cert, den 95 
SO. 786, 419 US. 1111, 42 LEd.2d 808 

96. U.S—US v Nobles, Cal., 95 SO 2160, 422 
US. 225, 45 LEd.2d 141, on remand, C.A., 522 
F2d 1274 

US v Hendrickson, C.A.NJ, 417 F.2d 225, 
cert den. 90S.Ct 1271, 397 US 1026, 25 L.Ed2d 
537. 

97. U S—U.S v. Davenport, C.A Ill, 312 F 2d 303, 
cert. den. 83 S O. 1895, 374 U S 841, 10 L Ed 2d 
1061 

Ill—People v. Cokes, 245 NE2d 507, 106 IllApp2d 
139 

Mo—State ex rri R. W Filkey, Inc v Scott, App., 407 

S.W.2d 79 

N.D.—State v. Henderson, 156 MW 2d 700 

Attorney 

Miss—Gradsky v. State, 137 So.2d 820, 243 Miss 379 
N.Y.—People v. Swanston, 269 N.Y.S2d 784, 25 
A.D 2d 859 

Expert witnesses 

Alaska—McCracken v. State, 521 P.2d 499 
III—People v. Nichols, 388 N.E 2d 984,26 IllDec. 898, 
70 Ill.App.3d 880 

98. Fla—Barton v. State, App, 193 So 2d 618 
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99. U.S.—Smith v. U.S., C.A.Tex, 385 F.2d 34. 

U.S v. Giordano, D.CMo, 301 F.Supp 884, 
affd., C.A, 419 F2d 564, cert. den. 90 SCt. 1355, 
397 U.S 1037, 25 L.Ed.2d 648 
Ariz—State v Shaw, 429 P2d 667, 6 ArtzApp 33 
DeL—Keshi&hian v. State, 386 A.2d 666 
Mmn.—State v. Moose, 266 NW.2d 521. 

Okl —Bryant v State, Cr, 434 P 2d 498. 

Advice by judge to witness of right not to testify 
not violation of right of accused 
U.S —Midgett v Warden, Md. State Penitentiary, C A 
Md., 329 F2d 185 

Discharge not grant of immunity 

D C —Earl v. U.S., C.A, 361 F.2d 531, 124 U S App. 
D.C. 77, reh den. 364 F 2d 666, 124 U.S App.D.C 
273, cert, den 87 SCt. 2121, 388 U.S 921, 18 
L.Ed.2d 1370 

1. Alaska—Smiloff v. State, 439 P.2d 772. 

Tom—Frazier v. State, Cr., 566 S.W2d 545 

2. U.S.—US. v Driscoll, D.C.NJ, 445 F.Supp 864 

Waiver of right 

U.S.—U.S. V Zane, C.A.N.Y., 495 F.2d 683, cert den. 
95 S.Ct. 174, 419 US. 895, 42 L Ed 2d 139, cert 
den. 95 S.Ct. 174, 419 U.S 895, 42 L Ed.2d 139 
After guilty plea of coperpetrator 
La.—State v. Jones, 363 So 2d 455 

Defendant is not entitled to compul¬ 
sory process against his codefendant 
who refuses to testify on grounds of 
self-incrimination. 25 Delay in sentenc¬ 
ing codefendant until after trial may 
aot deprive defendant of any constitu¬ 
tional right of compulsory process to 
obtain codefendant’s testimony. 210 

2.5. U.S.—U.S v. Gloria, CA.Tex, 494 F 2d 477, 
reh. den. 496 F.2d 878, cert. den. 95 S.Ct 306,419 
U.S. 995, 42 L Ed.2d 267. 

Cal.—People v. Isenor, 94 Cal.Rptr. 746, 17 CA.3d 
324. 

Presumably invoke Fifth Amendment privilege 

U.S.—Watkins v. Callahan, C.A.Mass, 724 F.2d 1038 
2.10. S.C.—State v. Steadman, 186 S.E.2d 712, 257 
S.C. 528. 

3. U.S.—U.S. v. Greco, C.A.N Y, 298 F 2d 247, cert 

den 82 S.Q. 831, 369 U.S. 820, 7 L.Ed 2d 785. 

Kaufinan v. U.S, DC Mo., 268 F.Supp 484— 
US v. Woifson, D.C.DeL, 322 F.Supp. 798, affd 
454 F.2d 60, cert. den. 92 S.Ct. 1792, 406 U.S. 924, 
32 L.Ed.2d 124. 


4. U S —Merino v U.S. Marvhal, C.A Cal, 326 F 2d 

5, cert den H SCt 1922, 377 L S 997, 12 
L Ed 2d 3046, reh den. 35 S Ct. 20. 379 U S 872, 
13 L Ed 2d 79— U S v While. C A.Mo. 562 F 2d 
587 

U S v Haim, DC N Y. 238 FSapp 922 

§10. -Actual Attendance or 

Presence 

5. U.S —Jobnvcn v Walker, D C La, 399 F.Supp. 36. 

affd, CA. 3n F2d 418. Turner v W 7 ynck, 
DC Mo. 452 FSupp ?9". affd CA, 594 F.2d 
\2T Cert den 100 S.Ci 116. 444 U S. 856, 62 
L Ed 2d 75 

I3L—People v. Hayes. 388 N E2d 318, 26 IU.Dec. BP, 
70 Ill.App 3d 81! 

Iowa-CJ5. cited la State v Eeren, 311 N W.2d 249, 
250, 253 Iowa 118 

Tex — CJS. cited is Sigard v State, Cr, 5 S W 2d 
736, ' 7 39 

6. US —Johnson v Walker, DC.La, 199 FSupp. 86, 

affd , C.A, 317 F 2d 418-Magmre v. U S., C A. 
Cal., 396 F.2d 327, cert, den 89 S.Ct. 897, 393 
U S 1099, 21 L.Ed 2d 792—CJ^. cited is Moore 
v, Beto, 320 F.Supp 469, 472. 

Cal—People v. Sullivan, 23 Cal Rptr. 558. 206 C.A.2d 
36 

Ga.—Mafnas v State, 254 S E 2d 409, 149 Ga.App. 
286 

Md —Hainesworth v State, 262 A.2d 328, 9 Md App 
31 

Mmn—State v. Denier, 102 N.W2d 696, 257 Mmn. 
549, 89 A.L R 2d 496. 

NJ.—State v Smith, 208 A 2d 171, 87 NJ.Supcr 98. 
Wash.—State v. Burleson. 566 P 2d 1277, 18 WaskApp. 
233 

Wis—Elam v. State, 184 NW.2d 176, 50 W».2d 383 
Witnesses is prison 

(1) US.—Green v Estelle, CATex., 488 F.2d 918. 

Depositions permissible 

Ala.—Pierce v State, Cr.. 293 So.2d 483, 52 Ala.App 
422, cert quashed 293 So.2d 489, 292 Ala 745, 
app after remand 330 So.2d 615, 57 Ala.App 633 

7. U S —Johnson v. Walker, D C La, 199 F.Supp. 86, 
affd, CA., 317 F.2d 418 

Ky — Sykes v Com , 553 S.W 2d 44 
Tex — CJS. cited in Sigard v State, Cr., 537 S W 2d 
736, 739 

8. Iowa—CJ.S. cited in State v Sieren, 111 N.W2d 

249, 250, 253 Iowa 118. 

§11. -Number 

9. VS—VS. v Romano, CAGa., 482 F M 1183, 

stay den 94 S Ct 293, 414 US. 971, 38 LEd.2d 
216, cert den 94 SCt 866, 414 U.S. 1129, 38 
L Ed 2d 753 

11. Fla.—Fogel v Minnelli, App. 3 Dst, 413 So.2d 
1204. 

13. Tex.—Aventt v Gutierrez, Cr., 567 S.W.2d 505 
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14. U.S.—Duval v. U.S., C.A.Cal, 383 F.2d 378, cert 
den 88 S.Ct. 859, 390 U.S 926, 19 LEd.2d 
986—Speers v. US., C A Kan., 387 F 2d 698, cert, 
den. 88 S .Ct. 1844, 391 U.S 934, 20 L.Ed.2d 853, 
and 88 S.Q 1864, 391 U.S 956, 20 LBd.2d 
871—US. v. Panczko, C.A.IU., 429 F.2d 683, cert 
den. 91 S.Q. 253, 400 US. 946, 27 LEd2d 
252—U.S v. Chapman, C.A.Fla., 455 F.2d 746— 
U.S. v. Beasley, C A.Fla., 479 F 2d 1124, cert. den. 
94 SCt 252, 414 US 924, 38 LEd2d 158, reh. 
den. 94 S Ct 557, 414 U.S 1052 38 L Ed.2d 340. 

Ark—Wnght v State, 603 S W 2d 408, 270 Ark. 78 
Ga—Heard v State, 218 S.E2d 866, 135 Ga.App. 685. 
Kan—State v. Johnson, 643 P.2d 146, 231 Kan 151. 

15. U.S— Feguer v. U.S., CA.Iowa, 302 F.2d 214, 
cert. den. 83 S.Ct 123, 371 U.S. 872, 9 L.Ed.2d 
110—Wagner v U.S, C A Or, 416 F.2d 558, cert 
den. 90 S.Ct 915, 397 U.S. 923, 25 L.Ed.2d 104, 
cert. den. 90 S.Q 1249, 397 US. 1015,25 LEd.2d 
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429, cert den. 90 S.Ct 2218, 399 US. 915, 26 
L Ed 2d 572, 

§ 13. -Process and Service 

Thereof 

19. DC—US v Ehriichman, DC., 389 F.Sopp. 95. 

20. N.Y— DuPont v Bronstaa, 362 N.Y.S.2d 471,46 
A.D 2d 369. 

Or —Brown v Multnomah County Dst. Court, 570 
P2d 52, 280 Or 95 

21. Tex—Bnto v State, Cr, 459 S.W.2d 834. 

Bench warrant 

Cal—Silvagm > Superior Court In and For Los Ange¬ 
les County, 321 P2d 15, 157 C.A.2d 287. 

22. La.—Stale v. dark, App. 2 Cir., 437 So.2d 879, 
writ den. 442 So 2d 460 

Tex —Varela v State, Cr.App, 561 S.W.2d 186. 

23. Service held Insufficient 

U.S—Ferrari v. US., C.A.CaL, 244 F.2d 132, cert. den. 

78 S.Ct. 125, 355 US. 873, 2 L.Ed.2d 78 
Ill -People v. Hicks, 273 N.E2d 450, 133 IU.App.2d 
424. 

25. Tex—Varela v. State, Cr., 561 S.W^d 186. 
During time period witnemes servsWe 
La—State v. Hammier, 312 So.2d 306. 

26. U S—U.S. v. Di Gregono, D C.N.Y., 148 F Supp. 
526. 

Cal—Pcop3e v Berry, 18 CaLRptr. 388. 199 C.A.2d 97. 
Ohio—Lancaster v. Green, 192 N E.2d 776, 175 Ohio 
St 203 

State v Hill, 370 N.E2d 775, 52 Ohio App.2d 
393, 6 O 0.3d 436 

Where witness in jail under alias 

Cal—People v. Wilson, 345 P.2d 535, 174 C.A.2d 821. 
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30. U.S—U.S. v Bolden, C.A.Mo., 461 F.2d 998. 
Anz.—CJJS. cited in State v. Clark, App., 693 P.2d 

987, 991, 143 Anz 332. 

Tex —Sigard v State, Cr., 537 S.W.2d 736. 

Wis.—Buckner v. State, 202 N W.2d 406, 56 Wis.2d 
539 

No requirement of success in trying to subpoena 
witnesses 

Tex-Varela v. State, Cr.App., 561 S.W.2d 186. 

31. Or—State v. Jackson, 568 P.2d 697, 30 Or.App. 
843 

Circumstances warranting refasal 

(3) Other circumstances. 

U.S—Thor v U.S., CATex., 574 F.2d 215. 

A party who has the right to prepare 
and serve another subpoena and fails 
to do so is not denied compulsory pro¬ 
cess by the failure of the officer to 
serve a subpoena prepared and signed 
by the court 325 

325. D.C—Blair v. District of Columbia, App., 200 
A.2d 93, cert den. 85 S.Ct. 914, 380 U S. 919, 13 
L Ed 2d 804 

§ 14. Persons Who May Be Re¬ 
quired to Appear and Testify 

Library References 
Witnesses <s=>4. 

37. U.S,—U.S. V. Ldchtfbss, D.C.DL, 331 F.Supp. 
723, 

Anz.—Lewin v. Jackson, 492 P.2d 406, 108 Ariz. 27. 
Ark.—Arkansas State Highway Commission v. Phillips, 
478 S.W.2d 27, 252 Arit. 206, 71 A.L.R.3d 1105. 
Kan.—State v Jones, 601 P.2d 1135, 226 Kan. 503. 
Md.—Crenshaw v. State, 283 A.2d 423, 13 MAApp. 
361 

Mich—Mathews v. United Ass’n of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting In- 
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dustry of the U S and Canada, 88 N.W 2d 514, 351 
Mich. 293. 

Ruhala v. Roby, 140 N W 2d 785, 2 Mich App 
557, affd, 150 N.W.2d 146, 379 Mich 102 
Mo.—State v. Edmonds, 347 S W 2d 158 
N.Y.—Blame v. G.M.A.C, 370 N.Y.S.2d 323, 82 
Misc.2d 653. 

Pa.—Shetrom v. McCrone, 19 D & C 2d 97, 72 Dauph 
355 

Tex.—Seaton v. State, Cr., 564 S W 2d 721. 

Person not a witness need not be produced in 
court 

Tex.—Alamo Development Co v. Priest, Civ App., 335 
S.W.2d 240. 

Strangers to controversy 

N.Y—Application of Louer, 252 N.Y.S.2d 469, 43 
Misc.2d 822 

No timely motion 

Ala.—Tanner v. State, Cr., 327 So.2d 749, 57 AlaApp 
254. 

Settling defendant remains subject to other de¬ 
fendant’s subpoena power 

N.Y.—Estate of Essenberg, 467 NY.S.2d 127, 120 
Mich.2d 993 

38. U.S.—U.S. v Barker, C.A.Ky., 553 F2d 1013 

Standard Packaging Corp. v Curwood, Inc., 

■ D.C.I11., 365 F.Supp. 134. 

Cal.—People By and Through Dept of Public Works v. 

Hunt, 82 Cal Rptr 546, 2 C.A.3d 158. 

D.C.—Ross v. Sirica, C.A., 380 F.2d 557, 127 US App 
D.C. 10 

Ga—Logan v. Chatham County, 148 SE2d 471, 113 
GaApp. 491—'Williams v State, 190 S.E2d 807, 
126 GaApp 302. 

Ind.—Bryant v. State, 271 N.E,2d 127, 256 Ind. 587. 
La.—Ardoin v Travelers Ins Co., App., 229 So 2d 426 
Mass.—Com v. Rodriguez, 391 N.E2d 889, 378 Mass 
296. 

NJ.—Lyons v City of Camden, 226 A 2d 625, 48 N J 
524, app. after remand 243 A.2d 817, 52 N.J. 89. 
N.D.—Endicott Johnson Corp v Golde, 190 NW2d 
752 

SD.—State v Brown, 132 NW.2d 840, 81 S.D 195 
Tenn.—Cook v State, 466 S W 2d 530, 3 Tenn.Cr App. 
685. 

Tex.—Flores v. State, Cr., 491 S.W 2d 144. 

Yt.—State v Alexander, 286 A.2d 262, 130 Vt 54. 
Wash.—State v. Sabbot, 561 P.2d 212, 16 Wash.App. 
929. 

Government agents 

U.S.—U.S. V. Johnson, C.A.N.J., 371 F 2d 800. 

Psychiatric reports 

Iowa—Harter v State, 149 N.W.2d 827, 260 Iowa 605 

Government informers 

U.S.—Clingan v. U.S, C A Miss., 400 F.2d 849 

Ga.—Harpe v. State, 214 S.E.2d 738, 134 GaApp 493. 

President of United States 

US.—U.S. v Fromme, D.C Cal, 405 F.Supp 578 

No prejudicial error when witness available 

N.C.—State v. Martin, 242 S.E2d 762, 294 N.C 702. 

Grand jurors 

Ala.—Sommerville v. State, Cr.App., 361 So 2d 386, 
writ den, Sup., 361 So.2d 389, cert. den. 99 S.Ct. 
1027, 439 US. 1118, 59 LEd.2d 78, reh den 99 
S.Q. 1434, 440 U.S. 951, 59 L.Ed.2d 641. 

39. U.S —U.S. v Seewald, CANY., 450 F.2d 1159 
N.Y.—Standard Fruit & S.S Co. v. Waterfront Com¬ 
mission of New York Harbor, 371 N.E.2d 453, 43 
N.Y.2d 11, 400 N.Y.S.2d 732 

Vt—Milne v. Shell Oil Co, 278 A.2d 741, 129 Vt. 375. 

40. U S.—Gajewski v U.S., CA N.D, 321 F.2d 261, 
cert den. 84 S,Ct. 486, 375 U.S. 968, 11 L.Ed.2d 
416. 

US. v. Friedland, D.C.N.Y, 316 F.Supp 459, 
affd., C.A., 441 F.2d 855, cert, den 92 S.Ct. 143, 
404 US. 867, 30 L.Ed.2d 111, and 92 S.Ct 239, 
404 U.S. 914, 30 L.Ed.2d 188. 

Iowa—State v. Crawford, 202 N.W.2d 99 


Where it appears that witness can give no rele¬ 
vant testimony, etc. 

Colo.—Garrow v Garrow, 382 P 2d 809, 152 Colo 480 
N.J—State v Forbes, 379 A.2d 529, 153 NJ.Super. 
336 

Not in issue 

Pa—Com. v. Pass, 360 A.2d 167, 468 Pa 36. 
Attorney general as expert witness 
Cal—California State Bd. of Pharmacy v Superior 
Court of City and County of San Francisco, 144 
Cal.Rptr. 320, 78 C A 3d 641. 
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42. Ga.—Upton v State, 197 S.E.2d 478, 128 Ga 
App. 547. 

Witnesses belong to no particular party 

Conn.—Gervais v Foehrenbach, 181 A 2d 253, 149 
Conn 461. 

48. Ala.—Burton v State, 187 So.2d 808, 43 Ala.App. 
249 

La.—State v. Hudson, 221 So.2d 484, 253 La. 992, cert 
dism 91 SCt 2273, 403 U.S 949, 29 LEd.2d 855, 
revd. on oth. grds 91 SCt 2282, 403 U.S 946, 29 
L Ed 2d 856, on remand 257 So 2d 135, 260 La 
644. 

Okl —Parrott v State, Cr., 479 P.2d 619. 

Inmates’ transfer does not constitute denial of 
compulsory process 

U S —U S. ex rel Stewart v Pate, C A III, 443 F 2d 
326. 

52. US—Kaufman v. U.S, D C Mo , 268 F.Supp. 
484. 

Ala—Burton v State, 187 So 2d 808, 43 Ala.App. 249 
Cal—People v Davenport, 26 Cal Rptr. 753, 210 
C A 2d 335, cert. den. 83 S Ct 1708, 374 U.S. 814, 
10 L Ed 2d 1038 

Mich.—People v Shillings, 149 NW2d 231, 6 Mich. 
App 420. 

Tex.—Adame v. State, Cr, 372 S W 2d 545 
Refusal proper where specific information lack¬ 
ing as to what witness had to offer 

Pa.—Com v. Coffey, 331 A.2d 829, 230 Pa Super 49. 

§ 15. -Parties and Interested 

Persons 

54. Pa—Eastern Light Co v Smith, 28 Leh.LJ. 115. 

However, it has been held that a court 
may order a party to appear at the 
trial. 575 

57.5. Imposition of sanctions determined only 
after noncompliance 

N.J.—Media Services, Inc v Sheraton Corp of Amer¬ 
ica, 192 A.2d 166, 79 N.J.Super. 488. 

Corporation may be ordered to produce officers 
and directors 

NJ.—Media Services, Inc. v Sheraton Corp. of Amer¬ 
ica, 192 A.2d 166, 79 N.J.Super. 488. 

N.Y.—Standard Fruit & S.S. Co. v Waterfront Com¬ 
mission of New York Harbor, 371 N.E.2d 453, 43 
N.Y.2d 11, 400 N.Y S 2d 732 

Court cannot use harassment, oppression or 
hardship 

Ill.—Oakview New Lenox School Dist No 122 v. Ford 
Motor Co., 378 N E.2d 544, 19 Ill.Dec. 43, 61 
Ill.App.3d 194 

N J —Media Services, Inc. v. Sheraton Corporation of 
America, App, 192 A.2d 166, 79 N.J.Super 488. 

Order erroneous 

Ill.—Oakview New Lenox School Dist No. 122 v. Ford 
Motor Co., 378 N.E.2d 544, 19 Ill.Dec 43, 61 
Ill App. 3d 194. 
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58. U.S.—Creekmore v. Crossno, CAOkl, 259 F 2d 
697. 
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Ohio—C.J.S. cited in State ex rel Johnson v Moone\ 
App, 171 N.E.2d 918, 919. 

60. Ala.—In re Sullivan, 219 So 2d 346, 283 Ala 514 
cert, den 90 SCt 70, 396 US 826, 24 LEdJi 
76. 

N.Y—’Wickham v. Pafumi, 256 N.YS2d 868 4 
Misc.2d 344 

Defendant in malpractice case 

Minn.—Anderson v. Florence, 181 N.W 2d 873 283 
Minn. 351. 

N.Y.—Pipers v Rosenow, 333 N.Y S 2d 480, 39 A D 2 
240 

61. Cal.—Meier v Ross General Hospital 71 Cal 
Rptr 903, 445 P.2d 519, 69 C2d 420. 

Conn—Mendez v. Dorman, 195 A.2d 561, 151 Conn 
193 

Md —Larsen v Romeo, 255 A 2d 387, 254 Md 220 

Mass.—Kaye v. Newhall, 249 N.E 2d 583, 356 Mass 
300, app. after remand 277 N E 2d 697, 360 Mass 
701 

Mo—Wells v Goforth, 443 SW2d 155 

State ex rel. Williams v Vardeman, App., 42 
S W 2d 400. 

N.Y —McDermott v Manhattan Eye, Ear and Throa 
Hospital, 255 N.Y.S 2d 65, 15 N.Y.2d 20, 20 
N E 2d 469. 

Schwartz v Schwartz, 265 N.Y S 2d 820, 43 
Misc 2d 859. 

N.C —Powell v Cross, 140 S E.2d 393, 263 N C 764 

62. Abuse of discretion not shown 

U.S—Greenfield v Robinson, D.CVa 413 FSupp 
1113. 

64. Cal.—People v Whelchel, 63 CalRptr 258, 25 
C A 2d 455 

Conn.—State v. Bell, CirAD, 186 A.2d 805, 24 Conn 
Sup 94, 1 Conn.Cir. 421. 

N.Y.—People v. Moore, 248 N.Y.S 2d 739, 20 A.D2i 
817. 

Okl—Trusty v State, Cr, 501 P.2d 1142. App aftc 
remand 525 P.2d 1231. 

Tex—Hoagland v. State, Cr, 494 S.W.2d 186 

Wis—State ex rel Skibinski v, Tadych, 142 N.W2< 
838, 31 Wis.2d 189. 

Codefendant 

US—Desmond v U.S., C.AMass, 345 F.2d 225, V 
A.L.R.3d 718—U.S v. Hoffman, C.A.Wis., 383 
F.2d 501, cert den 88 S.Ct. 1424, 390 US 1031 
20 L.Ed.2d 288. 

Tex—Hall v. State, Cr., 475 S.W 2d 778—Thompson v 
State, Cr, 480 S W.2d 624. 

Prosecuting witness may be com 
pelled to testify. 645 

64.5. Tex.—Quintero v. State, Cr.App., 460 S.W,2< 
910 

Requiring testimony did not prejudice defendani 

Ind.—McIntyre v. State, App., 460 N.E.2d 162. 

§ 16. -Privileges and Exemp¬ 

tions 

Library References 
Witnesses 

page 364 

65. U.S.—Holsen v. U.S., CAAla, 392 F.2d 292 
cert den 89 SCt. 640, 393 US 1029, 21 LEd.2c 
573—U.S. v. Carella, CA.N.Y., 411 F.2d 729 
cert. den. 90 S a. 131, 369 U.S. 860, 24 L.Ed.2c 
112—Tarvestad v. U.S., C.A.N.D, 418 F.2d 1043 
cert den 90 S.Ct. 944, 397 U.S. 935, 25 LEd.2t 
116—Hoover v. Beto, CA.Tex., 467 FJd 516 
cert den 93 S Ct. 703, 409 U.S. 1086, 34 L.EdJc 
673. 

Anz —Ingalls v. Superior Court in and for Pima Coun 
ty, App, 573 P2d 522, 117 Anz. 448. 

Cal.—Black v. State Bar of Cal., 103 CalRptr. 288,49? 
P2d 968, 7 C.3d 676. 

Conn.—Town of Thomaston v Ives, 239 A 2d 515, 15< 
Conn. 166. 
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Hawaii—Appeal of Goodfader, 36" P 2d 472, 45 Ha*. 

3P, 

HI—People v Myers, 220 N E.2d 297, 35 III 2d 321, 
cert, den 87 SCt 752. 385 US 1019, !7 L Ed 2d 
557 

Ind —Ernst & Ernst v. Under*men Nat Awir Co, 
381 NR2d 897. 178 IndApp r? 

Io*a—Wmegard v Oxbergrr. 258 N W 2d &4*\ cert. 

den. 98 SCt 2234, 436 U S. 905, 56 L.Ed2d 402 
Kan.—City of Wichita v Jennings, 433 P 2d 351, 199 
Kan. 621. 

Ky.—Urban Renewal and Community Development 
Agency of Louisville v Fleddennan, 419 S.W 2d 
741 

Mass.—Fifty-Five Market St., Inc v Lynn, Redevelop- 
ment Authority, 235 N E.2d 806, 354 Man. 758 
Mo—State ex rel. Collins v. Donelsor.. App, 557 
S.W.2d 707 

N J -r-State v. Falcctano, 258 A 2d 395, 107 N J Super 
383 

N.Y.—People v. Masidlo, 270 N.E2d 305, 28 NY 2d 
287, 321 N Y S.2d 577, rearg den. 273 N E 2d 318. 
29 N.Y 2d 646, 324 N.Y.S.2d 467 
In re Fowlkes’ Estate, 185 N.YS.2d 373, 16 
Mac 2d 1043. 

Pa.—Appeal of Labor Lyceum, 12 D & C.2d 1, 27 
Leh LJ. 323 

Examination excused because of physical condi¬ 
tion 

N.Y.—In re Lehman’s Will, 227 N Y S 2d 765. 
Privileged communication 
Wis—State v Bergenthal, 178 N.W.2d 16, 47 Wis.2d 
668, cert den. 91 SCt. 1657, 402 US. 972, 29 
L.Ed 2d 136. 

Examination not excused by promise of police 

Wash—State v. Hull, 481 P.2d 902, 78 Wtsh.2d 984. 
Attendance excused because of pending appeal 
Md.—McClain v State, 268 A.2d 572, 10 Md.App. 106. 
Exemptions as distinctly exceptional 
U S.—Gamer v Wolfinbarger, C.A.Ala., 430 F 2d 1093, 
cert, den 91 S.Ct. 1191, 401 U.S. 974, 28 L.Ed.2d 
323, on remand, D C., 56 F.R.D 499 

Newscaster 

N.Y.—People by Fischer v. Dan, 342 N.Y.S.2d 731, 41 
A D 2d 687, app. distn. 298 N.E.2d 118, 32 N Y.2d 
764, 344 N.Y.S.2d 955 

Television cameraman 

N.Y.—People by Fischer v Dan, 342 N.YS,2d 731, 41 
A D.2d 687, app. dism. 298 N.R2d 118, 32 N.Y 2d 
764, 344 N.Y.S.2d 955 

Doctrine of "executive privilege** not applicable 
US.—US. V. Fromme, DC Cal, 405 F.Supp. 578. 
Fear of reprisal insufficient 
La.—State v. Jones, 363 So 2d 455 
Communication between sexual assault victim 
and counselor 

R. I.—Advisory Opinion to the House of Representa¬ 
tives, 469 A.2d 1161. 

66, Ala —Magee v State, 187 So 2d 274,43 Ala.App. 
218. 

N.Y.—City of Albany v. Albany Professional Perma¬ 
nent Firefighters Ass’ll, 322 NYS,2d 513, 66 
Misc2d 821 

69. U.S—U.S. v. Alberico, D.GColo.. 453 F.Supp. 
178. 

72, Cal.—People v. Singletary, 81 Cal Rptr 79, 276 
C.A 2d 601. 

Conn.—Town of Thomaston v Ives, 239 A-2d 515,156 
Conn. 166. 

Mich.—Petition of Michigan State Highway Commis¬ 
sion, 272 N.W.2d 235, 86 Micb.App. 192. 

Highly placed public officer excused in absence 
of compelling reason 

Cal —Civiletti v. Municipal Court of Los Angeles 
County, 172 Cai.Rptr, 83, 116 C.A 3d 105 
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75. N Y —Citj r f Albany v Alhary Professional Per¬ 
manent Firefighters As’a, 322 NYS2d 5!3. 66 
Misc 2d 322 

Members of Congress 

D G—U S v Ehrbchmon, D C, 389 F Supp 95 

A nonresident voluntarily appearing 
as a witness in a particular proceeding 
is immune from service of a subpoena 
to appear and give testimony in a dif¬ 
ferent proceeding/ 9 * 

793. Similar proceedings but different parties 
with associated interests 

US —In re Equitable Plan Co, CANY, 277 F.2d 
319. 

Immunity held not shown 

N J.—Grober v Kahn. 184 A.2d 161, 76 NJ.Super. 
252 

80. U.S—U.S, v Suncn, CA.NY, 373 F2d 649. 
cert. gr. 87 S Ct. 1485, 386 U.S. 1030, 18 L Ed 2d 
591. 

Cal —People v. Amadio, 98 Cai.Rptr. 909, 22 C A.3d 7 
Fla.—State ex rel Latino v Buchanan, App., 189 So.2d 
529. 

Vt —Milne v Shell Oil Co, 278 A 2d 741, 129 Vt. 375. 

Grand jury inquiry 

U.S.—Cardarella US., C.AMo., 375 F.2d 222, cert, 

den 88 S Ct 129, 389 U S, 882, 19 L Ed 2d 176. 

Refusal to grant immunity 

Okl.—Bryant v State. Cr, 434 P.2d 498 

aril case 

Anz.—Phelps Dodge Ccrp. v Superior Court In and 
For Cochise County, 438 P 2d 424, 7 Anz App 
277. 

Counsel cannot prevent subpoena for client 
Mich.—People v Henderson, 171 N.W2d 436, 382 
Mich. 582. 

Reporter 

Ky.—Branzburg v Meigs, 503 S.W.2d 748, affd Branz- 
burg v Hayes, 92 S.Ct. 2646, 408 U S. 665, 33 
L.Ed.2d 626. 

Defendant may not call codefendant 

U.S.—U.S. V Gay, C.A CaL, 567 F 2d 916, cert. den. 98 
S Ct. 1655, 435 U S. 999, 56 L.Ed.2d 90. 

Ill.—People v Cole, 365 N.E2d 133, 7 HI Dec 848, 50 
IH.App.3d 133, cert, den 98 SO. 1526, 435 U.S. 
944, 55 L.Ed.2d 54L 

81. Mo.—In re West, 152 S.W.2d 69, 348 Mo, 30 
81 Wyo—Application of Stone, 288 P2d 767, 74 

Wyo. 389, mandamus den. 77 SO. 7 1, 352 U.S 
815, 1 L Ed.2d 68. 
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78. Conn.—CJJS. cited in DiPalma v Wiesen, 303 
A.2d 709, 711, 163 Conn. 293. 

87, Fla —Young v. Metropolitan Dade County, App., 
201 So 2d 594, 

Ky.—Urban Renewal and Community Development 
Agency of Louisville v. Fkdderman, 419 KW.2d 
741. 

Ohio—State v. Cnssman, 287 SE.2d 642, 31 Ohio 
App 2d 170. 

88. U S,—Mattson v. Pennsylvania R. Co, D.C.Ohx), 
43 F.R.D 523. 

Cal.—Agnew v. Parks, 343 P,2d 118, 172 C.A 2d 756 
Ga—Logan v. Chatham County, 148 S.E.2d 471, 113 
Ga-App 491. 

Ky.—Urban Renewal and Community Development 
Agency of Louisville v. Fkdderman, 419 S.WJd 
741 

N.Y.—In re Stevens’ Estate, 259 N.Y.S.2d 449, 46 
Misc 2d 342—Reda v. State, 308 N Y.S.2d 558, 62 
Misc.2d 244. 

Or.—Nielsen v. Brown, 374 P.2d 896, 232 Or. 426. 
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No compsttcm to do work or experiments 

US—Boynton v, R. J Reynolds Tobacco Co., D.C. 
Mass., 36 FSapp. 593-U.S. v 284,392 Square 
Feet of Floor Space so 227-237 Scbermerborn St., 
and 240-252 Livingston St., Borough of Brooklyn, 
Kings County. City and State of New York, D.C. 
N Y, 203 FSapp 75 

Mass—Stevens v. Worcester, 81 N.E. 907, 196 Maas. 
45 

S D —State Highway Commission v Earl, 143 N.W.2d 
n, 82 S.D 239. 

Expert testimony not to be compelled 

Del—State ex rel. State Highway Dept. v. 62.96247 
Acres of Land, More or Less, m New Castle Hun¬ 
dred, New Castle County, Super, 193 A 2d 799, 7 
Storey 40. 

Persons held not privileged 

Ga.—Logan v Chatham County, 148 S.EL2d 471, 113 
Ga App. 491. 

Necessity dependent on facts of case 

HL—:People v. Wataon, 221 N.R2d 645. 36 IU.2d 228. 

Refusal improper 

Pa—Com. ex rd Romanowicz v. Romanowicz, 248 
A 2d 238, 213 PaSuper. 382 

Examination in chief improper 
Mich.—People v. Schmeder, 197 N W.2d 539, 39 Mich. 
App 342 

89. U.S—US v International Business Machines 
Corp,, D C.N Y., 406 F.Supp 175, motion denied 
406 FSupp. 184 

Ark.—CJJS. cited ii Arkansas State Highway Commis¬ 
sion v. Witkowski, 519 S.W.2d 743, 747, 257 Ark. 
659. 

90. U.S.—Carter-Wallace, Inc. v. Otte, C A.N.Y., 474 
F.2d 529, cert. den. 93 SCt. 2753, 412 U.S 929, 
37 L Ed.2d 156. 

91. Statute valid 

Ala.—Clark v State, Cr., 318 So.2d 813, 56 Ala.App. 
67, wnt quashed 318 So 2d 822, 294 Ala. 493, cert 
den. 96 S.Ct 298, 423 U.S. 937, 46 L.Ed.2d 270, 
reh. den. 96 S.Ct. 872, 423 U.S. 1081, 47 L.Ed.2d 
93 

92. U.S.—U.S v Five Thousand Six Hundred Eight 
Dollars and Thirty Cents ($5,608.30) m U.S. Coin 
and Currency, C A Ill., 326 F.2d 359. 

Karp v. Cooky, DCTex., 349 F.Supp 827, 
affd., GA., 493 F.2d 408, reh. den. 496 F.2d 878, 
cert den 95 S.Ct. 79, 419 U.S. 845,42 L.Ed.2d 73. 
Ark —CJJS. dted in Arkansas State Highway Commis¬ 
sion v Witkowski, 519 S.W.2d 743, 748, 257 Ark. 
659. 

Iowa—CJJS. died i* Mason v. Robinson, 340 N.W.2d 
236, 240. 

N Y.—People ex rel. Kraushaar Bros. A Co. v. Thorpe, 
72 NE.2d 165, 296 N.Y. 224. 

Reda v State, 308 N.Y.S.2d 558, 62 Misc.2d 244. 

Testimony excluded 

U.S.—Karp v. Cooky, C.A.Tex., 493 F,2d 408, reh. 
den. 496 F.2d 878, cert. den. 95 S Ct. 79, 419 U.S. 
845, 42 LEd 2d 73. 

Absent knowledge of issues 

Mass.—Com. v. ViteUo, 327 N.EJd 819,367 Mass 224. 

93. Cal—Agnew v. Parks, 343 P.2d 118, 172 CA.2d 
756. 

Iowa—CJ.S. dted in Mason v. Robinson, 340 N.W.2d 
236, 240. 

R.I.—L'Etoile v. Director of Public Works, 153 A.2d 
173, 89 R.I. 394, 77 A.L.R.2d 1174 

However, an expert may be compelled 
to testify solely on the basis of his 
expertise, in the absence of any other 
connection with the litigation, where 
the compelling party affirmatively 
demonstrates some compelling necessi¬ 
ty for an expert's testimony that over¬ 
comes the expert's and file public's 
need for protection. 911 



§16 WITNESSES 
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93.1. Iowa—Mason v. Robinson, 340 NW2d 236 

The expert can only be compelled to 
give previously formed opinions and 
cannot be required to engage in out-of- 
court preparation. 932 

93J2. Iowa—Mason v. Robinson, 340 NW.2d 236 

Trial court has inherent power to ap¬ 
point expert to aid court in disposition 
of case. 935 

93.5. U.S—Scott v Spanjer Bros, Inc, C.A.N.Y., 
298 F.2d 928, 95 A.L.R.2d 383 

Under some statutes, the proper pro¬ 
cedure to obtain the testimony of a 
physician in charge of a state mental 
hospital is by way of a deposition. 9310 

93.10. Ala.—Sheppard v. State, 272 So 2d 605, 49 
AhuApp. 398. 

94. N.Y.—In re Brooklyn Bridge Southwest Urban 
Renewal Project (Project No. NY R-67), Bor¬ 
ough of Manhattan, City of New York, 270 N.Y 
S.2d 703, 50 Misc2d 478 

Expert made adverse party’s witness 

S.D.—State Highway Commission v. Earl, 143 N W.2d 
88, 82 SD 139. 

Prerequisites for requiring other party’s expert 
witness to testify 

N.Y.—■Gugliano v Levi, 262 N.Y.S.2d 372, 24 A.D.2d 
591 

However, it has been held that an ex¬ 
pert witness employed by one party 
but not called by such party may be 
called by the adverse party. 955 

95.5. Ga.—Logan v. Chatham County, 148 SE.2d 
471, 113 Ga.App. 491. 

97. Kan.—State v. Jenkins, 454 P2d 496, 203 Kan. 
354 
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98. U.S.—Hayes v. U.S, C.A.Mo., 329 F 2d 209, cert, 
den. 84 S.Ct. 1883, 377 U.S. 980, 12 L.Ed.2d 748. 

Kan.—State v. Jenkins, 454 P.2d 496, 203 Kan. 354. 

§ 17. Residence of Witness and 
Place Where Attendance 
May Be Required 

Library References 

Witnesses <s»6. 

99. N M.—State v. Waits, App., 587 P 2d 53, 92 N.M. 
275. 

N Y.—Coombs v. Rowand, 331 N.Y S.2d 62, 39 A.D.2d 
532, app. dism. 292 N.E.2d 307, 31 NY 2d 853, 
340 N.Y.S.2d 166 

1. U.S—Webber v. U.S., C.A.Wyo„ 395 F.2d 397. 

Davison v. Joseph Home &. Co, DC.Pa, 265 
F.Supp. 750. 

La.—Cattle Farms, Inc. v. Abercrombie, App., 146 
So.2d 689, revd. on oth. grds. 155 So.2d 426, 244 
La. 969 

Mich.—People v. Nieto, 190 N.W.2d 579, 33 Mich.App. 
535. 

Miss.—Pasto v. State, 356 So.2d 587 

Matter of discretion 

Ariz.—State v. Owens, 447 P 2d 233, 103 Anz. 541. 
Mo.—State v. Ivory, App., 609 SW.2d 217, 12 A.L. 
R,4th 731 

Nonresident corporation 

NJ—Matter pf Subpoena Duces Tecum Served on 
Custodian of Records of Institutional Management 
Corp., 348 A.2d 792, 137 NJ.Super 208. 

2. U S.—Matter of Wood, D.C.N Y., 430 F.Supp. 41 


N.Y —People v Arocho, 379 N Y S.2d 366, 85 Misc^d 
116. 

Federal courts . In criminal cases, a 
subpoena may run into any other dis¬ 
trict ;- 25 indeed, it may run throughout 
the United States , 210 provided the wit¬ 
ness is required to appear before the 
court itself, rather than a commission¬ 
er . 2 - 15 

2.5. US.—Vincennes Steel Corp. v Miller, CC.A 
Miss, 94 F.2d 347. 

In re Subpoenas Duces Tecum, D.CTenn., 248 
F. 137 

Attendance necessary to adequate defense 

U S—U.S. v. Sims, C.A.Cal., 637 F2d 625 
2.10. U.S—US v. Stem, D.CPa., 177 F. 479. 

2.15. U.S.—U S v Stem, supra 

Place other than trial 

U S.—U.S V Standard Oil Co , C A Ind, 316 F.2d 884. 
Okl.—Wilson v Theis, Cr, 444 P.2d 238 
4. Ga—Wingfield v. State, 282 SE2d 713, 159 Ga 
App 69. 

“Residence” defined 

Cal.—Application of Jess, 91 CalRptr 72, 11 CA3d 
819. 

A statute providing for the issuance 
of a subpoena to compel the attend¬ 
ance of a witness residing outside the 
county where a criminal prosecution is 
pending, on application to the proper 
clerk or magistrate, has been held to 
apply only to the district court, grand 
jury, and examining courts . 4,5 

4.5. Tex —Hickerson v. State, 275 S.W.2d 801, 161* 
Tex.CrR 140 

Refusal of clerk of county court held proper 

Tex.—Bludworth v. State, 330 S W 2d 436, 168 Tex 
Cr.R 549. 

6. Okl—Harwood v. Woodson, 565 P2d 1. 

8. Cal.—Twin Lock, Inc. v. Superior Court In and 
For Los Angeles County, 344 P 2d 788, 52 C.2d 
754, foil 344 P.2d 794, 52 C.2d 889 
Ga.—Jones v Caldwell, 199 SE2d 248, 230 Ga. 775 

12. Ala.—Powell v State, 100 So 2d 38, 39 Ala.App 
246, cert, den 100 So.2d 46, 267 Ala. 100 

Cal —People v Cavanaugh, 70 Cal Rptr 438, 444 P.2d 
110, 69 C.2d 262, cert den. 89 S.Ct. 2139, 395 U.S 
981, 23 L Ed 2d 768, reh. den 90 S Ct 42, 396 U.S. 
870, 24 L Ed.2d 127. 

Ga.—Reid v. State, 166 SE2d 900, 119 Ga.App 368 
La—State v. Jenkms, 340 So.2d 157 
Md.—Bartell v Bartell, 357 A 2d 343, 278 Md. 12 
Miss.—Chandler v. State, 272 So 2d 641 
NY—People v. Carter, 333 N.E.2d 177, 37 N.Y 2d 
234, 371 N.Y S.2d 905 
Statutory requirements of certificate 
Pa.—In re Bruno, 20 D & C 2d 602. 

Testimony obtainable only by deposition 
Ala.—Argo v State, 168 So.2d 19, 42 Ala.App. 454, 
cert den. 168 So.2d 23, 277 Ala. 177 
Indorsed res gestae witness 
Mich.—People v. Kimble, 233 N.W.2d 26, 60 Mich 
App. 690, app. after remand 236 N.W.2d 109, 64 
Mich App. 484. 

13. Md—In re Special Investigation No. 219, 445 
A.2d 1081, 52 Md App. 17. 

Nev.—Sheriff, Clark County v Smith, 609 P.2d 1236, 
96 Nev 381. 

Nonresident invoking jurisdiction subject to 
subpoena 

La.—Trans world Financial Services Corp. v Briscoe, 
App. 2 Cir., 459 So.2d 100, writ den. 462 So.2d 
197, disagreeing with Cattle Farms, Inc. v. Aber¬ 
crombie, 146 So.2d 689. 
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15. Applicability of statute 

La—State v. Vamado, 310 So 2d 111. 

page 368 

16. Alaska—Stores v. State, 625 P.2d 820. 

Cal—People v. Woods, 71 CalRptr 583, 265 C.A2d 
712. 

Or.—State v Hams, 615 P.2d 363, 47 Or App. 665. 

Vt —CJ.S. cited in State v Dragon, 292 A.2d 826,830. 
130 Vt. 334 ^ 

Object and purpose 

(1) N.J—Matter of State Grand Jury Investi g ati on 

into Corruption in Lmdenwold New Jersey Area, 345 

A 2d 337, 136 NJ Super. 163. 

(3) Other objects and purposes 

U.S —People of State of N.Y v. O'Neill, Fla., 79 S Ct 
564, 359 U S. 1, 3 L.Ed 2d 585, on remand. Sup 
112 So.2d 837. 

U S ex rel. Drew v. Myers, C.A.Pa, 327 F.2d 
174, cert den 85 SCt. 88, 379 U.S. 847, 13 
L.Ed.2d 52 

Kan —State v. Lesco, 400 P 2d 695, 194 Kan, 555, cert 
den 86 SCt 628, 382 US. 1015, 15 L Ed 2d 529. 

Ohio—Matter of McAuley, 408 N E.2d 697, 63 Ohio 
App 2d 5, 17 0 0.3d 222 

Act strictly construed 

Ill—In re Grothe, 208 N.E 2d 581, 59 Ill. App 2d 1. 

NY—In re Mayers, 169 N.Y.S.2d 839, 9 Misc2d 
212—Application of Motto, 437 N.Y S 2d 48, 108 
Misc2d 57 

Appeal 

Fla —Application of People of State of N.Y, 100 So.2d 
149, revd on oth. grds. 79 S.Ct 564, 359 U.S. 1, 3 
LEd2d 585, on remand 112 So.2d 857 

Ancient policital policy not denial of right to se 
legislate 

U S —People of State of N Y. v O’Neill, Fla, 79 S.O. 
564, 359 US. 1, 3 LEd.2d 585, on remand, Sup, 
112 So 2d 837. 

Lack of constitutional provision permitting such 
legislation held not bar 

U.S.—People of State of N Y v O’Neill, Fla., 79 S a 
564, 359 U.S. 1, 3 L.Ed.2d 585, on remand, Sup, 
112 So.2d 837 

No constitutional provision granting relief from 
testifying 

U S —People of State of N.Y. v O’Neill, Fla., 79 S Q. 
564, 359 U S 1, 3 L.Ed.2d 585, on remand, Sup, 
112 So 2d 837. 

Procedural due process necessary 

U.S.—People of State of N.Y v O’Neill, Fla., 79 S.Ct 
564, 359 U S. 1, 3 L Ed 2d 585, on remand. Sup, 
112 So.2d 837 

Recovery of costs 

Cal —Vannier v Superior Court of Los Angeles Coun¬ 
ty, 185 CalRptr. 427, 650 P.2d 302, 32 C.3d 163. 

Fla.—Application of People of State of N.Y, 112 So.2d 
837 

“Undue hardship” 

N.Y—In re Pitman, 201 N.Y.S.2d 1000, 26 Misc.2d 
332. 

Statute held not mandatory 

Cal.—People v. Dozier, 45 CalRptr. 770, 236 C~A2d 
94—People v. Washington, 57 CalRptr. 487, 248 
C.A.2d 470—People v. Cavanaugh, 70 CalRptr. 
438, 444 P 2d 110, 69 C.2d 262, cert, den 89 S.CL 
2139, 395 U.S. 981, 23 L.Ed.2d 768, reh. den 90 
SCt. 42, 396 US. 870, 24 L.Ed.2d 127. 

Mass.—Com. v. Dimng, 238 N.E.2d 508, 354 Mass. 
523. 

Mich.—People v. Serra, 3 N.W.2d 35, 301 Mich. 124- 
People v. Hunley, 21 N.W.2d 923, 313 Mich. 688. 

Wash.—State v. Etheridge, 443 P.2d 536, 74 Wash 2d 

102 . 

Failure held not abuse of discretion 

D.C —U.S ex rel. State of Pa. v. McDevitt, App, 195 
A 2d 740. 

La —State v Barnes, 365 So.2d 1282. 
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Neb —State v Casados, 271 NW 2d 849, 203 Neb "2(3 
Mich—People v Hunley, 21 N W.2d 923, 313 Mich 
688 

Proceeding civil and not criminal 
Fla —Application of People of State of N Y, 100 So. 2d 
149, revd on oth. grds 79 SCt 564, 359 US I, 3 
l Ed 2d 585, on remand 112 So 2d 857 
Epstein v People of State of N V , App, 157 
So.2d 705 

Discretion of trial coart 
Anz.—State v Mance, 438 P 2d 338, 7 Anz App 269 
Ga—Mafnas v. State, 254 SE2d 409, 149 Ga App 
286 

Kan —State v Lesco, 400 P 2d 695, 194 Kan. 555, cert 
den. 86 S,Ct. 628, 382 U.S. 1015, 15 LEd.2d 529 
Mass—Com v Edgerly, 375 NE2d 1, 6 Mass App 
241 

Mich.—People v. Williams, 318 N W 2d 671, 114 Mich 
App 186 

NY—People v McCartney, 345 NE2d 326, 38 
NY 2d 618, 381 N YS2d 855 
Or—State v. Edwards, App, 471 P2d 843—State v 
Smith, 458 P 2d 687, 1 Or App 153 
Pa -Com. v. Scon, 365 A 2d 140, 469 Pa. 258. 

State not required to procure for accused 
Minn —State v. Luptno, 129 N W 2d 294, 268 Minn. 
344, cert den. 85 SQ 681, 379 US 978, 13 
L.Ed 2d 569 

Statute applicable to any state, territory of 
United States, or District of Columbia 
Tenn.—Stubbs v. State, 393 S.W 2d 150, 216 Tenn 567 
Waiver of remedy for refusal to issue certificate 
Or—State v Smith, 458 P2d 687, 1 Or.App. 153. 
Compliance with procedure required 
Cal —People v. Du Bose, 89 Cal.Rptr. 134, 10 C A 3d 
544. 

N.Y.—Broughton v City of New York, 398 N.Y S.2d 
397, 91 Misc 2d 543, app dism. 408 N.Y.S.2d 186, 
95 Misc.2d 807 

Necessity of timely request 
Cal—People v Du Bose, 89 Cal Rptr 134, 10 C.A 3d 
544. 

Burden of proof 

Fla.—Terl v. State of Md. ex rel. Grand Jury of Balti¬ 
more Ctty, App., 237 So.2d 830. 

Ohio—Matter of McAuley, 408 N.E.2d 697, 63 Ohio 
App 2d 5, 17 0.0.3d 222 

Inapplicable to juvenile court traffic violation 
proceeding 

Utah—State in Interest of Morgan, 529 P.2d 800. 
Available to both parties 
Mich —People v. Williams, 318 N W 2d 671, 114 Mich. 
App 186. 

Pa—Com v Fallings, 380 A 2d 822, 251 Pa.Super 
365. 

Ingress and egress privilege violated 

Anz.—McCollum v. Superior Court In and For Puna 
County, App., 588 P.2d 861, 121 Ariz. 119. 

Indigent 

Or.—State v. Hams, 615 P2d 363, 47 Or.App. 665. 
Hearsay admissible to prove witness material 
Md.—In re State of Cal, for Los Angeles County, 
Grand Jury Investigation, 471 A.2d 1141, 57 Md. 
App. 804. 

17. Cal—People v. Cavanaugh, 70 Cal.Rptr. 438,444 
P.2d 110, 69 C.2d 262, cert. den. 89 S.Ct. 2139, 
395 U.S. 981, 23 L.Ed.2d 768, reh. den. 90 S,Ct. 
42, 3% U.S. 870, 24 LEd.2d 127. 

Ingress and egress privilege not violated 

U.S.—People of State of N.Y. v. O’Neill, Fla., 79 S.Ct. 
564, 359 U.S. 1, 3 LEd.2d 585, on remand. Sap, 
112 So.2d 837. 

Statute held not discriminatory 
U.S.—People of State of N Y. v. O’Neill, Fla., 79 S Ct 
564, 359 US. 1, 3 LEd.2d 585, on remand, Sup., 
112 So.2d 837. 


Within unrestricted area left to states by consti¬ 
tution 

U S — People of Stale of N Y v O'Neill, R». **9 S Ct 
564. 359 US I. 3 L Ed 2d 5s5, cn remand. Sup. 
112 So 2d 83"' 

Application entitled to full faith and credit 

N J —Superior Court of State of N J v Farber, 405 
V Y S 2d 9*9, 94 Misc 2d 886 

18. Me —State * White, 285 A 2d 832 

19. Ar.z -State v Jordan, 320 P 2d 446, 83 Anz 248, 
cert den 78 SCt 1364. 357 US 922, 2 U Ed 2d 
1367, reh den. 79 SCt 17, 358 U.S 859, 3 
L Ed 2d 93 

Mo—State v Ivory, App., 609 SW.2d 217 , 12 A L 
R 4th 731 

Act does not provide for issuance of subpoena 

Ga—Mafnas v State, 254 SE2d 409, 149 Ga.App 
286 

Md —Contee v State, 184 A 2d 823, 229 Md 486, cert, 
den. 83 S.Ct 1895, 374 U.S 841, 10 L Ed.2d 1062. 

Mass —Com v Edgerly, App, 375 N E2d 1 

Okl —Wright v State, Cr , 500 P 2d 582 t 

20. US—Barber v Page, Okl, 88 SCt 1318, 390 
U.S 719, 20 L Ed 2d 255 

Strict application 

N.Y.—In re Mayers, 169 N.Y.S2d 839. 9 Misc.2d 211 

Necessity of designation of witness and location 
and request to court 

N J —State v Smith, 208 A 2d 171, 87 N J Super. 98 

Ohio—Lancaster \ Green, 192 N.E2d 776, 175 Ohio 
St 203 

Right of accused to seek return of absent wit¬ 
ness 

Cal.—People v Dozier, 45 Cal Rptr 770, 236 C.A.2d 
94 

The statute should be applied only to 
material witnesses . 205 

20.5. Ga—Mafnas v. State, 254 S.R2d 409, 149 Ga. 
App. 286, 

La—State v Barnes, 365 So 2d 1282 

IU—People v Nash. 222 NK2d 473, 36 UL2d 275, 
cert, den 88 S.Ct. 222, 389 U S 906, 19 L.Ed.2d 
223 

Ohio—Matter of McAuley, 408 N E2d 697, 63 Ohio 
App 2d 5, 17 0 0.3d 222. 

Or.—Slate v Hams, 615 P 2d 363, 47 Or.App. 665. 

Statute inapplicable to “witness” target grand 
jury investigation 

N Y.—Application of Motto, 437 N.Y.S.2d 48, 108 
Misc.2d 57. 

21. Md—Reckard v. State, 234 A.2d 630, 2 Md.App. 
312 

SD—State v Hemmenway, 120 N.W.2d 561, 80 S.D. 
153. 

23. Anz—State v Brady, 594 P 2d 94, 122 Ariz. 228. 

Cal —People v. Cavanaugh, 70 CalRptr. 438, 444 P.2d 
110, 69 C.2d 262, cert. den. 89 S Ct 2139, 395 U.S. 
981, 23 L.Ed.2d 768, reh. den 90 S.Q. 42, 396 U.S. 
870, 24 L.Ed 2d 127. 

IU—State of N.Y. v Wagner, 398 N.E2d 372, 34 
IlLDec. 697, 79 Bl.App.3d 369, 12 ALR.4tb 761. 

La—State v. Hogan, 372 So. 2d 1211, app. after remand 
404 So 2d 488. 

Md—Midgett v. State, 164 A .2d 526, 223 Md. 282, 
cert. den. 81 SQ. 819, 365 U.S. 853, 5 L.Ed.2d 
817. 

Mass.—Coin. v. Beneficial Finance Co., 275 N.E2d 33, 
52 A.LR.3d 1143, cert. den. 92 S.Q. 2433, 407 
U S. 914, 32 L.Ed 2d 689, and 92 S.Q. 2433, 407 
U.S. 910, 32 LEd.2d 683, and 92 S.Q. 2434, 407 
U.S. 914, 32 L.Ed.2d 689, and 92 S.CL 2435, three 
cases 407 US. 910, 32 LEd.2d 683, and 92 S.Q. 
2448, 407 US. 910, 32 L.Ed.2d 683. 

Mont—State v. Bretz, 605 P.2d 974, 185 Mont. 253, 
cert den. 100 S.Q 529, 444 U.S. 994, 62 L.Ed.2d 
425, reh den. 100 S.Q. 1073, 444 U.S. 1104, 62 
LEd.2d 791. 

Neb—State v. Casados, 271 N.W.2d 849, 201 Neb 726 
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N Y —Application of State of Wash., 198 N Y.S 2d 897, 
10 AD 2d 691, app dism. 203 N.Y.S.2d 914, 8 
NY 2d 865, 168 NE2d 715. 

Tex —Ex parte Armes, Cr.App, 582 S W.2d 434. 

Barden of accused to show testimony material 
and favorable 

Anz.—State v Mance, App., 438 P 2d 338, 7 Anz-App. 
269 

Ga—Mafnas v State, 254 S E.2d 409, 149 GaApp. 
286 

Mo—State v Sykes, App, 611 S.W 2d 278 
NJ—State v Smith. 208 A 2d 171, 87 NJ.Super. 98 
N.Y—People v McCartney, 345 N.E.2d 326, 38 
NY 2d 618, 381 N.YS.2d 855. 

Wash-State v. Ethendge, 443 P 2d 536, 74 Wash.2d 
102 

Good faith required 

Okl —Wnght v. State, Cr., 500 P,2d 582. 

Prima fade showing necessary 
U S —Glynn v. Donnelly, D C.Mass., 360 F.Supp. 214, 
pemion den, C.A, 485 F2d 692, cert. den. 94 
SQ 1970, 416 U.S 957, 40 L.EdL2d 307. 

Denial proper 

Anz—State v Brady, App,, 594 P.2d 102, 122 Anz 
228 

24. Ill—People v Nash, 222 N.E.2d 473, 36 IU.2d 
275, cert. den. 88 S.Ct. 222, 389 U.S. 906, 19 
L Ed.2d 223. 

Mass—Com v. Edgerly, 375 N.E2d 1, 6 MasaApp 
241 

N.Y— Supenor Court v. Farber, 405 N.Y.S2d 989, 94 
Misc2d 886 

* Tex.—Ex parte Armes, Cr App., 582 S.W.2d 434. 
Showing held insufficient 
Cal—People v. Newvflle, 33 Cal.Rptr. 816, 220 GA.2d 
267. 

IU—In re Adams, 356 N.E2d 55, I III Dec. 55, 64 
I11.2d 269. 

NJ.—State v. Smith, 208 A.2d 171, 87 NJ Super. 98. 

Held not matter for decision of court of de¬ 
manding state 

III—In re Grothe, 208 N.E2d 581, 59 Ill.App.2d 1. 

No abuse of discretion 

Cal—People v. Cavanaugh, 70 CaLRptr. 438, 444 P.2d 
110, 69 C.2d 262, cert. den. 89 S.Q. 2139, 395 U.S. 
981,23 L.Ed.2d 768, reh. den. 90 S.Q. 42, 396 U.S. 
870, 24 L.Ed.2d 127—State v. Etheridge, 443 P.2d 
536, 74 Wasfa.2d 102. 

Necessity of request to court 
Kan.—State v. Hemminger, 457 P.2d 141, 203 Kan. 
868, cert den. 90 S.Q. 696, 396 U.S 1045, 24 
LEd.2d 689. 

A hearing in the demandee state on the 
questions of materiality and necessity 
and hardship is required by the stat¬ 
ute. 245 

24.5. Certificate of demanding state as prima 
facie evidence of matters stated 
D.G—U.S. ex rd. State of Pa. v. McDevitt, App., 195 
A.2d 740. 

Ill—In re Grothe, 208 NE2d 581, 59 Ul.AppJd 1. 

Requirement as sufficient guaranty against un¬ 
warranted compulsion 

Fla.—Epstein v. People of State of N.Y., App., 157 
So.2d 705. 

Presentation of other evidence where facts stat¬ 
ed in certificate are insufficient 

IU—In re Grothe, 208 N.E2d 581, 59 IU.App.2d 1. 

Determination of question of materiality by 
judge conducting hearing 
IU—In re Grothe, 208 NR2d 581, 59 IlLApp.2d 1. 
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§ 19. Subpoena in General; Subpoe¬ 
na Ad Testificandum 

Library References 

Witnesses <s=>8 et seq, , 

Barron and Holtzoff, Federal 
Practice and Procedure 
§§ 4594, 4595. 

page 369 

27. N.Y.—People v. Rehn, 172 N.YS2d 459, 10 
Misc.2d 482. 

Physical force unjustified 

N.Y.—Drake v City of Rochester, 408 N,Y.S.2d 847, 
96 Misc.2d 86. 

35. Cost no basis for refusal 

Fla.—Palm Beach County v. Rose, App, 347 So 2d 127, 
quashed on oth grds., Sup., 361 So.2d 135. 

39. Wash.—State v. Edwards, 412 P.2d 747, 68 
Wash.2d 246 

41. U.S —US v. Taylor, C.AN.Y., 562 F2d 1345, 
cert. den. 97 S.Ct. 2958, 432 US 909, 53 LEd.2d 
1083, cert. den. 98 S Ct. 170, three cases, 434 UA 
853, 54 L.Ed.2d 124. 

page 370 

47. Willful or bad intent 

Or.—State v. O’Malley, 435 P.2d 812, 248 Or. 601, on 
remand, 461 P 2d 832, 1 Or. App. 239, revd. on oth. 
grds. 469 P.2d 36, 255 Or. 544 

48. U.S.—U S. v. Allied Stevedoring Corp, D.C.N Y., 
165 F.Supp. 440—Sanko Steamship Co., Ltd. v. 
Newfoundland Refining Co., Ltd., D GN.Y, 437 
F.Supp 947. 

Arne.—State v. Hagen, 558 P 2d 750, 27 Anz.App. 722. 

Del.—GJJS. quoted at length in State v Thompson, 
Super., 136 A.2d 336, 11 Terry 562 

Ga —Ratcliff v. State, 228 S.E.2d 879, 237 Ga. 496. 

m—People v. West, 429 NE.2d 599, 57 IIl.Dec. 701, 
102 IU.App.3d 50 

N.Y.—Virag v. Hynes, 430 N E.2d 1249, 54 N.Y.2d 
437, 446 N.Y.S.2d 196 

Application of Remy Sportswear, Inc, 183 N.Y. 
S.2d 125, 16 Misc.2d 407—Delta Discount Corp. v 
State Banking Dept., 186 N.Y.S.2d 101,17 Misc.2d 
492—Application of Combs, 237 NY.S.2d 857, 38 
Misc.2d 242—Scheeler v. Buffalo Wire Works Co., 
269 N.Y S.2d 897, 50 Misc.2d 158. 

Did.—Bias v. State, Cr., 561 P.2d 523, cert den. 98 
S.Ct. 432, 434 U.S. 940, 54 L.Ed.2d 300. 

Quashal not constituting abuse of discretion 

U.S.—Amsler v. U.S., GA.Cal., 381 F,2d 37. 

Dal.—Griffin v. Municipal Court for Desert Judicial 
Dist. of Riverside County, 142 Cal.Rptr 286, 571 
P.2d 997, 20 C.3d 300. 

Fla —Young v. Metropolitan Dade County, App, 201 
So.2d 594. 

Vfich.—People v. Crown, 254 N.W.2d 843, 75 Mich. 
App. 206. 

Meb.—State v Blunt, 246 N.W.2d 727, 197 Neb. 82. 

DkL—Bias v. State, Cr., 561 P.2d 523, cert den. 98 
S.Q. 432, 434 U.S. 940, 54 L.Ed.2d 300. 

a a.—Swartz v Pittsburgh Public Parking Authority, 
439 A.2d 1254, 63 Pa.Cmwlth. 434. 

rex.—Limon v. State, App. 14 Dist, 632 SW.2d 812, 
review ref. 

Vash.—Glasper v. Westbo, 369 P.2d 313, 59 Wash 2d 
* 596. 

Subpoena unreasonable as too broad 

dass.—Finance Commission of City of Boston v 
McGrath, 180 N.E.2d 808, 343 Mass. 754. 

3ral objections sufficient 

4.Y.—Temporary State Commission on Living Costs 
and Economy v. Bergman, 363 N.Y.S.2d 977, 80 
Misc.2d 448. 

Quashal constituting abuse of discretion 

^al.—People v. Superior Court for Cbunty Of Hum¬ 
boldt, 126 CaLRptr. 465, 56 C.A.3d 374. 


Ind—Newton v. Yates, 353 NR2d 485, 170 Ind.App 
486. 

Mich —CastiUon v. Roy, 312 NW2d 655, 412 Mich 
873. 

Order to show cause 

N y.—Matter of Queens Republican County Commit¬ 
tee, 374 N.Y S 2d 57, 49 A.D 2d 956. 

Place where motion should be brought 

N.Y.—Deutsch v Yagman, 381 N.YS.2d 369, 85 
Misc.2d 681. 

Waiver of defects in subpoena 

Fla —Studnick v State, App, 341 So 2d 808 

Motion must be made promptly 

N.Y.—Brunswick Hospital Center, Inc. v. Hynes, 420 
N.E.2d 51, 52 N.Y 2d 333, 438 N.YS.2d 253. 

Standing to quash 

U.S.—U. S. v Rainen, C.A Wis,, 670 F.2d 702, cert 
den. 103 SCt 446, 459 U.S. 1035, 74 L.Ed.2d 
601—Oliver B. Cannon and Son, Inc. v. Fidelity 
aod Cas Co. of New York, D.CDel., 519 F.Supp 
668 . 

49. US—U.S. v. Nanz, D.C.Wis., 471 F.Supp 968. 

Cal —People v. Rhone, 73 Cal Rptr. 463, 267 C A 2d 

652. 

Ga —Clark v Board of Dental Examiners of Georgia, 
240 S.E.2d 250, 240 Ga. 289 

N.Y —Penn-Texas Corp. v. Murat Anstalt, 185 N.Y 
S.2d 42, 17 Misc.2d 52, affd. 185 N.YS.2d 216, 8 
AD.2d 590, app. den.'187 N.Y.S.2d 1018, 8 
A.D.2d 597—Delta Discount Corp. v. State Bank¬ 
ing Dept., 186 N.Y S.2d 101, 17 Misc.2d 492— 
Judd v Park Ave Hospital, 235 N.Y.S 2d 843, 37 
Misc 2d 614, affd. 235 N.Y.S 2d 1023, 18 A.D.2d 
766. 

Quashed within discretion of court 

U.S.—U.S. V. Pitts, C.A.Ga., 569 F 2d 343, cert. den. 98 
SCt 3076, 436 U.S 959, 57 L Ed 2d 1125. 

U.S. v Camp, D.C.Ga., 285 F.Supp. 400. 

Infringement of right guaranteed by law 

N.Y.—People v. Marahan, 368 N.Y.S.2d 685, 81 
Misc 2d 637. 

Indigent defendant 

U.S.-U.S. V. Pitts, GA.Ga., 569 F.2d 343, cert. den. 98 
SCt 3076, 436 U.S 959, 57 L.Ed.2d 1125. 

No authority to quash on compliance with rule 

Colo.—People v Ensor, App., 632 P.2d 641. 

50. N.Y.— CJS. cited in A’Heam v. Committee on 
Unlawful Practice of Law of New York County 
Lawyers’ Ass’n., 246 N.E.2d 166, 167, 23 N.Y.2d 
916, 298 N.Y,S.2d 315, cert den. 89 S.Ct. 2099, 
395 U.S. 959, 23 L.Ed.2d 745, am. on oth. grds. 
248 N R2d 451, 24 N.Y.2d 822, 300 N.Y.S.2d 
597 

Penn-Texas Corp, v. Murat Anstalt 185 N.Y. 
S2d 42, 17 Misc.2d 52, affd. 185 N.Y.S 2d 216, 8 
A.D.2d 590, app. den. 187 N.YS.2d 1018, 8 
AD.2d 597. 

In re Blake’s Estate, 272 NYS.2d 597, 51 
Misc 2d 42. 

Grounds for vacating subpoena held not shown 

N.J.—Touma v. Touma, 357 A2d 25, 140 N.J.Super 
544. 

Key is reasonableness 

U.S.—In re Grand Jury Subpoena Duces Tecum Issued 
to Southern Motor Carriers Rate Conference, Inc., 
Dated August 13, 1975, IlGGa., 405 F.Supp. 
1192. 1 

Grounds for vacating subpoena shown 

N.Y.—Matter of Tyrone S., 399 N.Y.S.2d 362, 91 
Misc.2d 1055. 

51. Request for withdrawal precondition to 
motion to quash 

N.Y.—Temporary State Commission on Living Costs 
and Economy v. Bergman, 363 N.Y.S,2d 977, 80 
Misc.2d 448. 


Premature 

N Y.—Matter of Associated Homeowners & Busmen 
men’s Organization, Inc., 385 NYS2d 449 g 
Misc 2d 67. 

Intervention 

U.S —Federal Election Commission v Florida for Ken 
nedy Committee, D.C Fla, 492 F.Supp. 587. 

53. No subpoena in existence after motion fe 
quash granted 

N Y.—Doe v State Bd. of Professional Medical Coo 
duct, 437 N Y.S.2d 717, 81 A.D.2d 602. 

54. N.Y —People v. Fleschner, 415 N.Y S.2d 66, 6! 
A.D 2d 827. 

Without compelling reason, a court 
lacks authority to excuse a duly sum¬ 
moned witness, even conditionally, 
without the knowledge or consent oi 
the party or counsel. 545 

54.5. Md— Rhoderick v. Rhodenck, 168 A.2d 518, 
224 Md. 478. 

A motion to vacate or quash the sub¬ 
poena is the proper method to test 
whether its issuance exceeds the limit 
of lawful authority. 5410 

54.10. Cal —People v. Rhone, 73 Cal Rptr. 463, 267 
C. A 2d 652 

N Y.—Ryan v. Temporary State Commission of Investi¬ 
gation, 228 N.Y S.2d 853, 33 Misc 2d 1094, revd. 
on oth. grds. 230 N Y.S.2d 97, 16 A.D.2d 1022, 
affd. 186 N.E 2d 121, 12 N.Y.2d 708, 233 N.Y.S.2d 
762 

The court issuing the subpoena is 
the only authority which can nullify 
the summons or release one served 
from compliance. 5415 

54.15. La—Gatti v. Southern Research Co., Inc., 
App., 271 So.2d 376. 

It is not a ground to deny enforce¬ 
ment of a subpoena that it is being 
employed for a wrongful purpose if 
there is also a legitimate purpose for 
the subpoena. 54 20 

54.20. U.S—Lynn v. Biderman, C.A.Cal., 536 F2d 
820, cert. den. 97 SCt. 316, 429 U.S. 920, 50 
LEd.2d 287. 

§ 20. -Nature and Necessity 

Library References 
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55. Similar definitions 

(1) Anz —McCollum v. Superior Court In and For 
Pima County, App., 588 P.2d 861, 121 Ariz. 119. 

57. N.J.—Matter of Subpoena Duces Tecum Served 
on Custodian of Records of Institutional Manage¬ 
ment Corpr, 348 A 2d 792, 137 NJ.Super. 208. 

58. Ariz.—Ingalls v. Superior Court in and for Pima 
County, App., 573 P,2d 522, 117 Ariz. 448. 

N.Y.—Application of Barbara, 183 N.Y.S.2d 147, 7 
A.D.2d 340 

N.D.—Starr v. Morsette, 236 N.W.2d 183. 

Similar definitions 

(4) Other definitions. 

U.S.—Fisher v. Marubeni Cotton Corp., CAMo., 526 
F,2d 1338. 

Del.—In re McGowen, 303 A.2d 645. 

N.Y.—Application of Remy Sportswear, Inc., 183 N.Y. 
S.2d 125, 16 Misc.2d 407. 

Function 

Ill.—People v. Craft, 289 N.E.2d 246, 8 Ill.App.3d 131. 

59. ia— People v. Eubank, 263 N.R2d 869, 46 IR2d 
383, cert. den. 91 S.Ct. 1657, 402 UA 972, 29 
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L Ed.2d 136, reh. den 91 SCI 2246, 403 L 5 
940, 29 L Ed.2d 720 

Risk of attendance 

Tex —Dallas Ry & Terminal Co v Gossett, Civ App, 
284 S W 2d 749, revd on oth grds, 294 S.W 2d 
377, 156 Tex 252 
(2) Other instances 

Anz.—Employers Mut Liability Ins Co of Wis, v 
Industrial Commission. 490 P2d 35, 15 Anz. App 
590. 

60. La —State v Rutledge, 250 So 2d 734, 259 La 
544. 

Considered “process” within rales as to service 
and immunity from serrice 

NY—DuPont v Bronston, 362 NYS2d 471, 46 
A.D.2d 369 

page 371 

62. “Judicial proceedings” includes pretrial 
hearing 

Me —State v Nichols, 325 A 2d 28 

66. N.M —CJJS. dted in State ex rel Howell v. 
Montoya, 398 P 2d 263, 265, 74 N.M 743. 

67. N.Y —City of Albany v Albany Professional Per¬ 
manent Firefighters Ass’n, 322 NY.S.2d 513, 66 
Misc.2d 822 

Writs not significantly different 

Del—In re Hawkins, 123 A 2d 113, 11 Terry 61 

69. U.S.—U.S. v Roberts, CANY, 401 F.2d 538, 
cert. den. 89 S Ct 496, 393 U S. 1005, 21 L Ed 2d 
469 

Anz.—Employers Mut. Liability Ins Co. of Wis v. 
Industrial Commission, 490 P.2d 35, 15 Anz App. 
590 

Ark—Bell v. State, 422 SW2d 668, 243 Ark 839 
Del —Connor v Lyness, 284 A 2d 473 
Fla —Coplan Pipe & Supply Co. v. Ben-Fneda Corp, 
App., 256 So 2d 218. 

Kan—Wolfe v State, 443 P2d 260, 201 Kan 790 
N Y.—Bush Homes, Inc v. Franklin Nat. Bank of Long 
Island, 305 NY.S2d 646, 61 Misc.2d 495-Gates 
v State, 339 NY.S2d 568, 72 Misc.2d 844. 
N.C.—State v. Wells, 226 S.E2d 325, 290 N C 485. 
No indication who should be subpoenaed 
U.S.-U S. v Nichols, G A.Wash, 534 F 2d 202. 
Denial not abuse of discretion 
Md.—Van Meter v State, 352 A.2d 850, 30 Md.App 
406. 

Order to furnish names and addresses of known 
witnesses 

N.Y —Jones v. State, 403 N.Y.S.2d 935, 62 A.D.2d 44. 

70, U.S.—Dinsel v. Pennsylvania R, Co,, D C.Pa., 144 
FSupp 883 

74, D.C.—In re Ragland, App, 343 A.2d 558, 

III —O’Bnen v. Walker, 364 N.E2d 533, 7 Ill.Dec. 372, 
49 IlLApp.3d 940. 

NJ.-CJJS, cited In Reiman v Brcslin, 418 A.2d 1293, 
1295, 175 N.J.$uper. 353. 

Release by defense counsel held not prejudicial 

Ill —Skakm v. Manning, Maxwell & Moore, Inc, 262 
N.E.2d 146, 127 IUApp,2d 145 
Iowa—CJ.S. cited in Schmitt v Jenkins Truck Lines, 
Inc, 170 N.W2d 632, 652. 

Authority of district attorney 
Miss—Nicholson v. State, 92 So 2d 654, 230 Misc. 267 
Wash.—State v. Reed, 429 P 2d 870, 71 Washed 550 
79. Not effective following entry of default 
judgment 

Tex.—Texas Crushed Stone Co v Baker, Civ.App, 576 
S.W.2d 894. 
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85. Excuse not prejudicial 
Ohio—In re Boeder's Estate, 220 N,E.2d 547, 7 Ohio 
App.2d 271. 


§ 21. -Form and Contents 

86. N J — CJS, dted in City of Newark v Benjamin, 
364 A 2d 563, 571, 144 NJ.Super 56, afTd 365 
A 2d 945, 144 N J Super 389, affd 381 A 2d 743, 
75 NJ 311 

87. Defendant 

Anz—Flagler v Denckson. 655 P2d 349, 134 Anz 
229 

88. US—US v Stirme, DC Pa., 168 FSupp 490, 
affd, C A, 262 F 2d 571, revd on oth grds 80 
SCt 270, 361 U.S 212, 4 L Ed 2d 251 

Me.—State v Scholz, 432 A 2d 763 

N.Y —Irwin v Board of Regents cf University of State 
of NY, 265 NE2d 752, 27 NY 2d 292, 317 
N.Y.S 2d 332 

Listing of state’s witnesses not required 

N M.-SUte v, Maes, App., 469 P 2d 529, 81 N M 550, 
cert den. 470 P2d 309, 81 N.M 588 

Form adapted to reflect special needs of liti¬ 
gants 

N Y —Labowitz v State, 406 N Y,S.2d 676, 95 Misc.2d 
183. 

90. Colo—People ex rel Mac Far lane v. American 
Banco Corp, 570 P 2d 825, 194 Colo 32. 

Mass—Commissioner of Revenue v Bobeck, 427 
N.E.2d 1173k, 12 Mass App. 602 

N.Y.—Application of Remy Sportswear, Inc, 183 N.Y 
S2d 125, 16 Misc2d 407—Hirschom v Attorney 
General, 402 N Y S 2d 520, 93 Misc.2d 275 

Tenn—In re Pannes, 437 S.W.2d 532, 59 TennApp. 
69 

95. Ga— State v Brantley, 249 S.R2d 365, 147 Ga. 
App. 569. 

Or.—State v O’Malley, 435 P.2d 812, 248 Or. 601, on 
remand, app, 461 P 2d 832, on oth grds. revd 469 
P.2d 36 
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2. Ala.—Hill v State, 339 So.2d 601, cert den Pitch- 
ford v. State, Cr., 339 So.2d 610, cert den 97 
S.Q. 1590, 430 U S 950, 51 L Ed 2d 799 

4. N.Y — Sussman v. New York State Organized 
Crnne Task Force, 347 N.E2d 638, 39 N Y.2d 
227, 383 N YS.2d 276. 

Defects may be cured by affidavits 
in opposition to a motion to quash. 105 

10.5. N.Y -Matter of New York State Bd. of Elec¬ 
tions, 373 N Y.S.2d 420, 49 AD 2d 806 

§ 22. -Issuance 

Library References 
Witnesses «=»10. 

11. U.S.—Lockhart v. Prasse, D.C.Pa, 250 F.Supp 
529. 

Ill.—People v. Craft, 289 N.R2d 246, 8 IlLApp.3d 131. 

Pa.—Com v. Polak, 263 A2d 354, 438 Pa. 67. 

12. U.S.—Federal Election Commission v. Florida for 
Kennedy Committee, D.GFla., 492 F.Supp. 587. 

Or.—State ex rel. Lasswell v. Sanders, 643 P 2d 1273, 
293 Or 41. 

Statute authorizing subpoena held inapplicable 

N.Y.—Wibock v. Ingalls, 179 N.Y.S.2d 295, 14 Misc.2d 
1072 

Matters not required to be shown by Attorney 
General’s subpoena 

N.Y.—Application of Louer, 252 N.Y.S.2d 469, 43 
Misc.2d 822. . 

Subpoena to compel blood tests improper 

D.C.—U.S. v. Dildy, D.C., 39 F.RD. 340. 

Showing required 

U S.—R. A. Holman & Co. v. Securities and Exchange 
Commission, C.A.N.Y., 366 F.2d 446, am. on oth 
grds. on reh 377 F.2d 665, cert den. 88 S.Ct. 473, 
389 U S. 991, 19 LEd.2d 482, reh. den 88 S Ct. 
767, 389 U.S 1060, 19 L Ed.2d 867 
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DC-Whittlesey v US„ App., 221 A2d 86. 

Remand required 

U S —U S v. Garner, C.A Ala. 581 F.2d 481. 

“Shield law” 

N J —Matter of Farber, 394 A 2d 330, 78 NJ. 259, cert, 
den 99 SCt 598, 439 US 997, 58 L.Ed.2d 670. 

13. Cal—People v Singletary, 81 CalRptr. 79, 276 
C A 2d 601. 

Del.—In re Hawkins, 123 A.2d 113, 11 Terry 61 

Ga—N« v State. 223 S R2d 81, 236 Ga. 110. 

NM -State v Melton, 561 P.2d 461, 90 N.M. 188. 

Pa —In re January, 1974 Special Grand Jury, 357 A2d 
628, 238 Pa Super 479 

Tex —Aventt v Gutierrez, Cr., 567 S.W 2d 505. 

14. Mo—In re Boevmg’s Estate, App., 388 SW.2d 
40 

Testimony necessary 

Ark.—Spears v State, 568 S.W 2d 492, 264 Aik. 83. 

15. US—U.S. v, Kaufman, CA.Ind, 393 F.2d 172, 
cert. den. 89 S.Q 892, 393 U.S. 1098, 21 LE(L2d 
789—Samora v U.S., C.A.Tex., 406 F.2d 1095— 
U S v. Panczko, C.A Ill, 429 F.2d 683, cert, den 
91 SQ. 253, 400 U S 946, 27 L Ed.2d 252—U.S. 
v. Smith, GATex., 436 F 2d 787, cert, den 91 
SCt 1680, 402 U.S. 976, 29 L.Ed.2d 142. 

In re Thompson, D.C NY., 213 F.Supp. 372, 
revd on oth. grds., C A, 319 F.2d 665. 

Alaska—Ssnloff v. Stale, 439 P.2d 772. 

Anz.—Petition of Walker, 374 P.2d 878, 92 Aziz. 125, 
reh. den 376 P.2d 857, 92 Anz. 328. 

Ark.—Bailey v. State, 565 S.W.2d 603, 263 Ark. 470. 

Cal.—People v. Hollander, 14 Cal.Rptr 917, 194 
C A2d 386 

D.C.—U. S. v. Stoltz, D.C., 525 F.Supp. 617. 

Ga.—Snell v. Smith, 184 S.E.2d 645, 228 Ga. 249. 

Mich.—People v. Stricter, 250 N.W.24 562, 73 Mich, 
App 306. 

N.Y.™Sussman v. New York State Organized Crime 
Task Force, 347 N R2d 638, 39 N.Y.2d 227, 383 
NYS.2d 276. 

Defendant’s right to be heard 

Or.—State v. Reyes, 308 P.2d 182, 209 Or. 595. 

Evidence held sufficient 

N Y.—People v Bernard, 258 N Y.S.2d 198, 23 A D.2d 
697. 

In re Pitman, 201 N.Y.S.2d 1000, 26 Misc.2d 
332. 

Refesal held not abuse of discretion 

U.S .—Flanagan v, US, GATex, 308 FJtd 841—U.S. 
v. Cornier, CATenn., 423 F 2d 904, cert. den. 91 
S.Ct 357, 400 U.S. 958, 27 L.Ed2d 267—US. v. 
Long, GA.Ala., 578 F.2d 579, cert. den. 99 S.Ct. 
289, 439 U.S 915, 58 LEd.2d 263. 

Ala.—Reese v. State, Cr., 338 So.2d 495, motion dism. 
339 Sou2d 1107. 

D.G—Pouncey v. U.S., C A, 349 F.2d 699, 121 U& 
App.D.G 264, 

lad.—Owens v. State, 427 N.R2d 880. 

La.—State v. Clifton, 172 So.2d 657, 247 La. 495-State 
v. Dennis, 194 So 2d 720, 250 La. 125, 

Md.—Funkhouser v. State, 440 A.2d 1114, 51 MdApp. 

16. 

N.C.—State v. House, 244 S.E.2d 654, 295 N.G 189. 

Tex.—Weeks v. Honnch, Civ.App., 447 S.W.2d 688, 
err. ref. no rev. err, 

Wis.—Pulaski v. State, 126 N.W 2d 625, 23 Wis.2d 138. 

Allegations in moving papers taken as true 

DC.—Brown v. U.S., C.A., 331 F.2d 822. 

Ohio—Dodds v. Haskins, 204 N.R2d 229, 1 Ohio St.2d 
81 

Support proceeding 

Pa.—Com. ex rel. Kosoy v. Kosoy, 29 D. & G2d 23, 80 
Montg. 291. 

Held sufficient showing 

DC.—Ross v. Sirica, C.A., 380 F.2d 557, 127 U.S.App. 
D.G 10. 
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Procedure employed to preserve defendant’s 
rights 

U.S.—Holden v. US, CA.Mass, 393 F2d 276 

Absence of proffer 

Md.—Fine v. Kolodny, 284 A.2d 409, 263 Md. 647, 
cert den. 92 SO. 1803, 406 U.S 928, 32 LEd.2d 
129. 

In forma pauperis application 

US.—U.S. v. Stoker, C.A Wyo., 522 F.2d 576. 

Ga.—Mafnas v. State, 254 S E.2d 409, 149 Ga.App. 
286 

Grant abuse of discretion 

Ill.—Oakview New Lenox School Dist. No 122 v Ford 
Motor Co., 378 N E.2d 544, 19 Ill Dec 43, 61 
Ill App.3d 194. 

16. Cal.—People v. Fernandez, 35 Cal.Rptr 370, 222 
C.A 2d 760. 

D C.—Ross v. Sirica, C.A., 380 F 2d 557, 127 U S App. 
DC. 10. 

Refusal to disclose expected proof 

(2) Other statements 

U.S —U.S. v Owens, CA.Md., 528 F 2d 1176 
Tenn.—Bacon v. State, 385 S W.2d 107, 215 Tenn. 268 

A statute permitting an ex parte ap¬ 
plication for subpoena has been inter¬ 
preted to exclude the government from 
the hearing of such application. 165 

16.5. U.S.—Holden v U.S., CA.Mass., 393 F.2d 276 

The failure to accord an ex parte 
hearing, is cognizable as an error of 
law only if it constitutes a fundamental 
defect which inherently results in a 
complete miscarriage of justice. 1610 

16.10. U.S—Thor v. US., C.A.Tex., 574 F.2d 215 

17. U.S.—U.S. v. Goodwin, C.A Fla., 625 F2d 693. 
D.C—Washington v. Clemmer, C.A., 339 F2d 725, 

119 U.S.App.D.G 226. 

N.Y.—People v. Butchino, 189 N.Y.S2d 303, 9 A D.2d 
597. 

Right not denied 

Cal.—People v. Morgan, 296 P.2d 75, 140 C A.2d 796. 
Ga—Little v. State, 278 S.E.2d 17, 157 Ga.App 462. 

18. Cal.—McLeod v. Board of Pension Com’rs of City 
6f Los Angeles, 94 CaLRptr. 58, 14 C.A.3d 23 

Colo.—McDonald v. District Court In and For Fourth 
Judicial Dist., 576 P.2d 169, 195 Colo 159. 
N.Y.—City of Albany v. Albany Professional Perma¬ 
nent Firefighters Ass’n, 322 N.Y.S.2d 513, 66 
Misc.2d 822. 

Compliance with court rules required 
Ky,—Parsley v. Knuckles, 346 S.W.2d 1 
Compliance with federal rales and regulations 
required 

U.S.—US. v. Brown, CA.Mo., 535 F.2d 424. 

N.C.—North Carolina State Bar v. Temple 162 S.E.2d 
649, 2 N.CApp. 91. 
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15. U.S.—Coro, Inc v. F.T.C, C.A Mass. 338 F.2d 
149, cert den. 85 S.Ct 1088, 380 U.S. 954, 13 
L.Ed.2d 971. 

Kan.—Juhnke v. Evangelical Lutheran Good Samaritan 
Soc., 634 P.2d 1132, 6 Kan.App.2d 744. 

N.Y,—Dellwood Foods, Inc. v. Abrams, 439 N.Y.S.2d 
1008, 109 Misc.2d 263. 

23* N.Y.—Scheeler v. Buffalo Wire Works Co., 269 
NXS.2d 897, 50 Misc.2d 158. 

N.Y.—Long Island Moving & Storage Ass’n v. Leibow- 
itz, 260 RY.S2d 192, 24 AD.2d 452. 

Pa^-Com. v. Fallings, 380 A.2d 822, 251 Pa.Super. 
365. 


Attorney general 

US—U.S V Hopps, DC.Md, 215 FSupp. 734, afTd., 
C.A , 331 F 2d 332, cert den 85 S.Ct 39, 379 U S 
820, 13 L.Ed 2d 31. 

Anz—Marston’s, Inc v. Strand, 560 P2d 778, 114 
Anz. 260 

N Y.—Sigety v Hynes, 342 N E 2d 518, 38 N Y 2d 260, 
379 N.Y S.2d 724, cert den. 96 SCt 2174, 425 
U.S. 974, 48 L.Ed.2d 798—Napatco, Inc v Lef- 
kowitz, 374 N.E2d 366, 43 N Y.2d 884, 403 N Y 
S 2d 468 

Trial judge 

Mass—Com v Binkiewicz, 162 NE.2d 46, 339 Mass. 
590. 

Justice of the peace 

Okl—Bnghtmire v District Court of Tulsa County, 
Cr., 424 P.2d 425 

Statutory grant narrowly construed 

Pa.—In re Reyes, 387 A 2d 1011, 36 Pa.Cmwlth. 318 
24. Right of attorney less subject to limitation 
than that of administrative agency 

N Y —Leibowitz v. State, 406 N.Y S 2d 676, 95 Misc 2d 
183 

26. N Y —Chopak v Marcus, 255 N.Y.S.2d 277, 22 
A.D 2d 825 

28. When empowered to subpoena 

N Y.—People v Boulet, 388 N Y S 2d 250, 88 Misc 2d 
353. 

32. U.S,—C.J.S. cited in U.S v Stirone, D.C.Pa., 168 
FSupp 490, 497, afTd, C A., 262 F.2d 571, revd 
on oth. grds 80 S Ct. 270, 361 U S. 212, 4 L.Ed 2d 
252. 

Fla—State v Tsavans, 394 So 2d 418, app. after re¬ 
mand, App 2 Dist. 414 So.2d 1087. 

§ 23. - Service 

33. U S.—Gillam v A. Shyman, Inc., D C Alaska, 22 
F.RD 475, 17 Alaska 747. 

Cal—In re Abrams, 166 Cal Rptr. 749, 108 CA3d 
685. 

Ill.—People v. Hicks, 273 N.E.2d 450, 133 IlI.App.2d 
424. 

Ind—Craig v State, 404 NE2d 580, 273 Ind 361 

Mich.—People v Featherstone, 286 N.W.2d 907, 93 
Mich.App. 541 

N.Y.—Application of Remy Sportswear, Inc, 183 N.Y. 
S.2d 125, 16 Misc 2d 407 

Okl —Lee v. State, Cr, 600 P 2d 344. 

Improper person served 

N.Y —Temporary State Commission on Living Costs 
and Economy v. Bergman, 363 N.Y.S 2d 977,' 80 
Misc 2d 448. 

Good faith effort 

Mo,—Achter v. State, App., 545 S.W 2d 86. 

State institution and employees 

N.Y.—Leibowitz v. State, 406 N.Y.S.2d 676, 95 Misc.2d 
183 
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A subpoena which is endorsed by a 
judge does not vest any greater au¬ 
thority in the server. 345 

34.5. N.Y,—Interfaith Hospital v, People, 337 N.Y. 
S.2d 358, 71 Misc.2d 910. 

Other matters with respect to the 
service of subpoenas have been adjudi¬ 
cated by the courts. 3410 

34.10. U.S.—U. S. v. Blanton, D.C.Fla., 534 F.Supp. 
295. 

State responsible for production of employees 
named in subpoena 

N.Y.—Leibowitz v. State, 406 N.Y.S.2d 676, 95 Misc.2d 
183. 
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Statutory compliance necessary for conten 
citation 

Ga—Lake v Hamilton Bank of Dalton, 251 SEJ 
177, 148 Ga App. 348. 

Service improper unless fees tendered 
Idaho—Jones v. Schlender, 640 P.2d 1177, 102 Id»l 
776 

36. D C —Matter of Kirk, App., 413 A.2d 928 
Md.—McCargo v. State, 338 A.2d 76, 26 Md.App. 29 

37. U.S—Coson v U.S., CA.Cal, 533 F2d m 
39. Attorney’s duty 

Tenn —State v. Jefferson, 529 S.W.2d 674, app. aft 
remand Cr App., 559 S W.2d 649. 

41. NY—Peterson v. Spartan Industries, Inc., 3‘ 
N Y S 2d 352, 40 A.D.2d 807, affd., certified qot 
ans. 310 N.E 2d 513, 33 N.Y.2d 463, 354 N.YA3 
905. 

Substituted service 

N.Y.—Temporary State Commission on Living Cm 
and Economy v. Bergman, 363 N.Y.S.2d 977, \ 
Misc 2d 448 

42. Substituted service 

N Y —Beach v Lost Mountain Manor, Inc., 279 N.’ 
S 2d 93, 53 Misc.2d 563. 

46. Cal.—People v Avila, 61 Cal.Rptr. 441, 2f 
C.A 2d 308, cert den. 88 S.Ct. 1427, 390 U. 
1032, 20 L.Ed.2d 290. 

Mont—State ex rel. Anderson v. District Court i 
Eighth Judicial Dist., 610 P.2d 1183, 188 Mont 7 
N.Y.—CJ.S. cited in Application of Barbara, 180 N.’ 
S.2d 924, 929, 7 A D 2d 829—Application of Ba 
bara, 183 N.YS.2d 147, 7 A D.2d 340. 

Service like summons 

N.Y.—Temporary State Commission on Living Cos 
and Economy v. Bergman, 363 N.Y S.2d 977, I 
Misc 2d 448. 

§ 24. -Return or Proof of Sei 

vice 

49. Other requirements of return 

La.—State v. Mizell, 341 So.2d 385. 

It is for the court to determine by th 
exercise of reasonable discretion as t 
whether proof of service by testimon 
of person serving subpoena was, wit! 
in court rule, satisfactory to it. 49 * 5 

49.5. U S —U.S. v Davenport, C.A.I1L, 312 F.2d 30 
cert. den. 83, S.Ct 1895, 374 U.S. 841, 10 L.EdJ 
1061. 

Sworn testimony of purported subpo< 
na server, heard in open court an 
subject to cross-examination, is of sue 
quality that it should not be discarde 
in favor of more formal provision o 
court rule for certificate or affidav: 
where the rule, in addition to permii 
ting such proof of service, permits an 
other proof satisfactory to court 49,1 

49.10. US.—U.S. v. Davenport, CA.H1., 312 FJ 
303, cert, den 83 S.Ct. 1895, 374 U.S. 841, 1 
L.Ed.2d 1061. 
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56. Enforcement 

Ind.—Clay v. State, 346 N.R2d 574, 264 Ind. 49 

§ 25. Subpoena Duces Tecum 
Library References 
Witnesses $=>16. 

Barron and Holtzoff, Feden 
Practice and Procedur 
§ 4596. 
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59. U S.—Matter of Fred R Wjtte Center Glass No 
3. C A Cal., 544 F.2d 1026 

Del.—In re McGowen, 303 A 2d 645 
Ga—GJ.S. cited in Jones v State, App, 219 SE2d 
585, 588, 135 Ga App. 893 

Md — CJS. cited in In re Specul Investigation No 
244, 459 A 2d III I. 1119, 296 Md 80 
Mich — CJJS. blade letter summary footed in Oakland 
County v Bice, 191 N.W.2d 338, 340. 386 Mich 
143. 

N.Y.—In re Blake’s Estate. 272 N Y S 2d 597, 51 
Muc 2d 42 

N C—Vaughan v Broadfbot, 149 S E 2d 37, 267 N C 
691. 

S imilar definitions 

N Y.—In re Bide, 372 N Y S.2d 447, 82 Misc.2d 1043 
Does not disturb possession 
U S —Hale v. Henkel, N Y , 26 S Ct 370, 201 U S 43, 
50 L.Ed. 652. 

Application of Kelly, D.C.N.Y, 19 F R D 269, 
Impoundment of physical evidence 
U.S.—Robert Hawthorne, Inc. v Director of Internal 
Revenue, D.GPa., 406 F Supp 1098 
N Y.—Matter of Long Beach Grandell Nursing Home 
and Health Related Facility, 402 N Y S 2d 308, 93 
Misc 2d 117, rearg. 404 N Y S 2d 524, 94 Misc.Zd 
222 

Elements 

U.S.—U.S. V Palmer, C A.Wash., 536 F.2d 1278 
Distinguished from search warrant 
N.Y —People v Fairview Nursing Home, 401 N Y S 2d 
390, 92 Misc.2d 694. 

N.Y—Hynes v. Moskowitz, 401 N.Y.S2d 398, 92 
Misc.2d 495, affd. 377 N.E 2d 446, 44 N.Y.2d 383, 
406 N,Y.S 2d 1, app. dism. 99 S.Q 243, 439 U S 
888, 58 L.Ed.2d 234, app. (fasm. 99 SCt 302, 439 
U.S. 921, 58 LEd.2d 315 

Not equivalent of order of disclosure 

N.Y.—State ex rel. Hickox v. Hickox, 410 N Y S,2d 81, 
64 A.D.2d 412. 

60. U.S.—U.S. v. Jannuzzio, D C Del, 22 F R.D 223 
—U S. v. Wortman, D.C.I11,26 F.R.D 183-U.S 
v. Smith, D.C.I11, 209 F Supp. 907 

Purpose of subpoena as an adjunct to testimony 
La—McConathy v. McConathy, App., 291 So 2d 501 
Impeachment purposes 

N.Y.—People v. LeGrand, 415 N.Y S.2d 252, 67 
A.D.2d 446. 

63. Fla—Green v State, App,, 377 So.2d 193, cert 
ques. ans., Sup., 395 So.2d 532, app after remand 
App. 3 Dist, 427 So. 2d 1036. 

Ill.—People ex rel Fisher v Carey, 396 N E2d 17, 32 
HLDec. 904, 77 IU.2d 259. 

64. Ala.—Braden v State, Cr, 227 So 2d 816, 45 
AIa.App. 186. 

Conn.—Brown v. Connecticut Light & Power Co, 141 
A.2d 634, 145 Conn. 290 

I1L—Larson v. Commonwealth Edison Co., 211 N.E.2d 
247, 33 IU.2d 316. 

Mass.—Rockwell v. Hertz Truck Rental Corp., 325 
N.R2d 299, 3 Mass.App. 727. 

N.Y.—Crowley Foods, Inc. v. Lefkowitz, 428 N.Y S.2d 
81, 75 A.D.2d 940. 

R.L—State ex rel. Scott v. Berbenan, 284 A 2d 590,109 
R.I. 309, app dism., cert. den. 92 S Ct. 1314, 405 
U.S. 1036, 31 L.Ed2d 577 

Either party 

(2) Other statements. 

U.S.—U.S. v. Gross, D.C.N.Y., 24 F.R.D. 138—U.S. v. 
Eli Lilly & Co., D.C.NJ., 24 F.R.D. 285 

Term no longer used 

Ga.—Aycock v Household Finance Corp. of Georgia, 
235 S.E.2d 578, 142 Ga.App. 207 
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65. U.S —U.S. v. J Treffiletti A Sons, D.C N.Y, 496 
F.Supp, 53. 

Pa—Gallizzi v. Scavo, 179 A.2d 638, 406 Pa 629 


67. Tex -Dfbfcn* v Gardner, Civ.App, 377 S W 2d 
665, err ref no rev err 

Federal courts 

(2> Power tr< iv*ue generally see Federal Courts § 14 

Under FederaJ Ru;es of Cvi! Procedure see Fed¬ 
eral Civil Procedure § 518 

69. U S -l S v Wm, D C N Y, 542 F Sapp 
affd.CA.^ F2d 301 

Anz —State v Birdsall. App, 568 P 2d 1094. 116 Anz 

Fla—GJ.S. cited in Imparato v Sjncola, App., 238 
So 2d 503. 511 

Ind —In re Order for Indiana Bell Tel to Disclose 
Records 409 N* E 2d 1089, 274 Ind 131 

Kan—Southwestern Bel! Tel Co v Miller, 583 P2d 
1042, 2 Kan App 2d 558 

Mass.—Application of Grand Jury of State of N Y, 
App, 397 N E 2d 686, 8 Mass App 760, 7 A L 
R 4ih 827. 

N C —CJ.S. cited in Vaughan v Broadfoot, 149 &E,2d 
37, 40, 267 N C 691 

R I —Central Soya Co v. Henderson, 208 A.2d 130, 99 
R I 388 

70. D C—U S. v. Maloney, D C Pa., 37 F R D. 441. 

71. U S —In re Grand Jury Subpoena Duces Tecum 
Addressed to Prevision Salesmen and Distributors 
Union, Local 627, AFL-CIO, D.C.NY., 203 
F.Supp 575 

Fla — CJS. cited In Imparato v Spicola, App, 238 
So 2d 503, 511 

Mo.—State ex rel R W, FUkey, Inc v Scott, App,, 407 
S W.2d 79 

72. Ga —CJJS. cited in Kamensky \ Southern Oxy¬ 
gen Supply Co, 193 S.E 2d 164, 165, 127 Ga App. 
343—C.J.S. cited in Aycock v. Household Finance 
Corp of Ga, 235 SE.2d 578, 581, 142 Ga.App. 
207. 

73. Md—In re Special Investigation No 219, 445 
A.2d 1081, 52 Md.App 17. 

S.C -John Deere Co. v. Cone, 124 S.E.2d 50, 239 S C. 
597. 

Personal and not representative jurisdiction 
over officer 

Cal.—Coopman v. Superior Court In and For San 
Mateo County, 47 Cal.Rptr 131, 237 C A.2d 656. 

74. US-U.S v. Best, D.C.Ga., 363 FSupp 11. 

Colo.—Chames v. DiGiacomo, 612 P.2d 1117, 200 

Colo. 94. 

Attorney General 

(1) N Y —Security Advertising Co. v. Lefkowitz, 248 

N Y S.2d 453, 20 A D.2d 860, motion den 250 N.Y. 

S2d 436, 14 N.Y.2d 754, 199 N.E2d 514, app. dism. 

251 N.Y.S.2d 686, 14 N.Y.2d 840, 200 N.E2d 577— 

Prudential Advertising Inc. v. Attorney General, 253 

N Y.S 2d 491, 22 A.D.2d 737. 

(3) Other matters. 

DeL—In re Henry C. East burn & Son, Inc., 147 A~2d 
921, 1 Storey 446. 

Md —Randall Book Corp. v. State, 430 A.2d 624, 49 
Md App 131 

N.Y —La Belle Creole Intern, S A v Attorney-Gener¬ 
al, 219 N.YS.2d 1, 10 N.Y.2d 192, 176 NR2d 
705—Napatco, Inc v. Lefkowitz, 374 N.E 2d 366, 
43 N Y 2d 884, 403 N.Y.S.2d 468. 

People v. Anaconda Wire A Cable Co., 244 
N.Y.S.2d 139, 19 A.D.2d 867—Long Island Mov¬ 
ing A Storage Ass’n v Lefkowitz, 260 N.Y.S.2d 
192, 24 A.D,2d 452 

People v. Anaconda Wire A Cable Co., 256 
N.Y.S.2d 121, 45 Misc.2d 151, affd 259 N.Y S 2d 
781, 23 A.D^d 823, motion dam. 211 N.E 2d 528, 
16 N Y.2d 871, 264 N.Y.S.2d 108 

Imposition of court standards 

N.Y.—Sussman v. New York State Organized Crime 
Task Force, 368 N.Y^.2d 588, 548 A D 2d 154, 
affd 347 N.E 2d 638, 39 N.Y.2d 227, 383 N.Y S.2d 
276 

Scope of authorization 

NY,—Windsor Park Nursing Home v. Hynes, 366 
N.E2d 813, 42 N.Y.2d 243, 397 NYS.2d 773. 
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75. R I —Donate!!; Bldg Co v. Cranston Loan Co., 
140 A 2d 705. 87 R I 293 

76. Order of court unnecessary 

(2; Other matters 

Am —State Farm Ins. Co. v Roberts, 398 P.2d 671, 97 
Anz. ’69 

DC-Nixon v Sinca. CA, 487 F.2d 700, 159 U.S. 
App DC 58 

N.Y —Hynes v. Moskowitz, 377 N E2d 446,44 N.Y.2d 
383, 406 N YS2d 1. app dism. 99 S.Q. 243, 439 
U.S SS8, 58 LEd.2d 234, app. dism. 99 S.Q. 302, 
439 U.S 921, 58 L.Ed.2d 315. 

81. Wash-State v. Reed, 429 P 2d 870, 71 Wash.2d 
550. 

Ministerial act 

Cal—Carlson v Superior Court, San Diego County, 
129 Cal Rptr. 650, 58 C.A.3d 13. 

82. U.S—US v. Bexmethum. D.CDel., 21 FR.D. 
227 

Rule in effect gives right of discovery 

U S —U S, v Greater Blouse, Skirt A Neckwear Con¬ 
tractors* Ass’n, Inc., DCN.Y., 177 FSupp. 213— 
USv Gross, D.CN.Y., 24 FR.D. 138. 

Federal Role of Criminal Procedure construed 

DC—U.S. v Ferguson. D.C, 37 F.R.D. 6. 
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83. U S —Gilmore v U.S, CA.Tex., 256 F.2d 565— 
U.S. v Marchisjo, C.A.N.Y., 344 F.2d 653. 

U.S. v. Eli Lilly & Co., D.C.NJ., 24 F.R.D. 285. 

D C.—U.S v. Ferguson, D.C., 37 F.R.D. 6, 

87. Cal.—Oksner v. Superior Court In and For Loe 
Angeles County, 40 Cal.Rptr. 621, 229 C.A.2d 
672 

NY—In re Blake’s Estate, 272 N.Y,S2d 597, 51 
Misc.2d 42. 

Pa.—Com. ex rel. Kosoy v. Kosoy, 29 D. A G2d 23, 80 
Montg. 291 

Requirement of preexisting matter before court 

Pa,—Com. v. Jolly, 486 A.2d 515, 337 Pa.Super 130. 

88. La.—Mayan v. New Amsterdam Cas. Co., App., 
187 So.2d 767. 

89. Use in obtaining information for Mil of 
particulars 

US.—U.S. V. Grass, D.C.NY., 24FR.D. 138. 

Criminal investigations or proceedings 

US.—U S V Re, D.C N Y . 313 F.Supp. 442. 

93. Issuance of summons or subpoena direct¬ 
ing production of documents held unautho¬ 
rized 

DL—In re Grotbe, 208 N.R2d 581, 59 IH.App.2d 1. 

94. Md.—In re Special Investigation No. 219, 445 
A-2d 1081, 52 MdApp 17. 

Tex.—McGregor v. Gordon, Civ.App., 442 S W.2d 751, 
err. ref. no rev. err. 

Statute not violated 

Wis—State v. Washington, 266 N.W.2d 597, 83 Wis.2d 
808. 
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97. Md—A V. Laurins A Co., Inc. v. Prince 
George’s County, 420 A.2d 982, 46 Md App. 548 

N.C.—CJJS. cited in Vaughan v. Broadfoot, 149 S.E2d 
37, 267 N.C. 691. 

Witnesses from without state 

N.Y.—Superior Court v, Farber, 405 N.Y.S.2d 989, 94 
M isc 2d 886. 

98. La.—Cousins v. State Farm Mut. Auto. Ins. Co., 
App., 258 So.2d 629. 

SJ .—State v. Murphy, 164 A.2d 289, 63 NJ.Super. 
188, affd. 175 A.2d 622, 36 NJ. 172. 

N.Y.—Masten v. State, 179 N.Y.S.2d 93, 14 Misc.2d 
119, motion den. 196 N.Y.S.2d 630, 10 A.D.2d 597, 

Members of Congress 

D C —U.S. v. Ehrlichman, D C., 389 F.Supp. 95 
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Bank depositor not entitled to notice 

U.S.—U.S. v Grand Jury Investigation, D.GPa, 417 
F.Supp. 389 

99. Ala.—Williams v. State, Cr.App., 383 So.2d 547, 
affd. 383 So.2d 564, cert. den. 101 S.Ct. 534, 449 
U.S. 995, 66 L.Ed.2d 293. 

Cal.—Pacific Lighting Leasing Co v Superior Court for 
Los Angeles County, 131 Cal Rptr. 559, 60 C.A.3d 
552. 

N.Y.—Syracuse Co-op. Milk Distributors’ Bargaining 
Agency, Inc. v. Attorney General, 177 N.YS.2d 
107, 13 Misc.2d 26. 

Standing of corporation to challenge subpoena 

N.Y.—State Commission of Governmental Operations 
of City of New York v. Manhattan Water Works, 
Inc., 199 N.Y.S 2d 120, 10 A.D.2d 306—Long 
Island Moving & Storage Ass'n v. Lefkowitz, 260 
N.Y.S.2d 192, 24 AD 2d 452 

1. US—Western Employers Ins. Co. v. Ment Ins 

Co., D.C.I1L 492 FSupp 53 

2. U S.—U.S. v. Hopps, C A Md., 331 F 2d 332, cert. 

den. 85 S.Ct 39, 379 US. 820, 13 LEd2d 31 
U.S. v Wolfson, D.C.Del, 299 F.Supp. 1246 

Pa.—In re June 1979 Allegheny County Investigating 
Grand Jury, 415 A 2d 73, 490 Pa 143, 10 A.L 
R4th 542. 

Either constructive or physical possession suffi¬ 
cient 

U.S.—Schwimmer v. U.S, GA.Mo, 232 F.2d 855, cert, 
den. 77 SQ 48, 352 US. 833, 1 L.Ed2d 52 
U.S. v. Re, D.C.NY, 313 FSupp. 442. 
Alma-Schuhfabrik Ag v. Rosenthal, D.C.N.Y., 
25 F.R.D 100. 

State psychiatrist 

Del.—Curran v Craven, 125 A.2d 375, 36 Del.Ch. 71. 

Defendant's accountant 

U.S.—U.S V Re, D C N Y , 313 F.Supp. 442. 

Corporation 

U.S.—In re Grand Jury Investigation, D.CPa., 338 
F.Supp. 1379 

Ga.—Jacobs v. State, 278 S.E.2d 21, 157 Ga.App 466, 
cert. dism. 280 S.E.2d 836, 247 Ga. 739. 

N.Y.—People v. Carassavas, 426 NYS2d 437, 103 
Misc.2d 562. 

Access as one indicia 

U.S.—Matter of Grand Jury Impaneled January 21, 
1975, C.A.N.J., 529 F 2d 543, cert den 96 S.Ct. 
2203, 425 U.S 992, 48 L.Ed.2d 816. 

5. U.S.—U.S. v J Tirocchi & Sons, D.CR.I., 187 
F.Supp. 785. 

<5. N.Y.—Syracuse Co-op. Milk Distributors’ Bargain¬ 
ing Agency, Inc. v. Attorney General, 177 N.Y. 
S.2d 107, 13 Misc.2d 26. 

Pa.—Noonan v. McGuire, 11 D & C.2d 543, 104 P.L J. 
209. 

7. Fla.—CJ.S. cited In Franklyn S, Inc. v. Riesen- 
beck, App., 166 So.2d 831, 832. 

N.Y.—Schwartz v Schwartz, 265 N.YS.2d 820, 48 
Misc.2d 859. 
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12. N.C.—State v. Yoes, 157 SE.2d. 386, 271 N.C. 
616 

Refusal to issue subpoena held error 

Miss.—Pollard v. State, 205 So.2d 286. 

14. U.S.—In re Wallace, D.C.Ala., 170 F.Supp 63. 

Ariz.—Tucson Medical Center, Inc. v. Misevch, 545 
P.2d 958, 113 Ariz. 34 

Ill.—Electric Supply Corp v. Osher, 433 N R2d 732, 60 
El Dec. 690, 105 Ill App.3d 46 

Md.—GJ.S. cited in In re Special Investigation No 
244, 459 A.2d 1111, 1119, 296 Md. 80. 

Mass.—Town Crier, Inc v. Chief of Police of Weston, 
282 N.E.2d 379, 361 Mass 682—Dunn v Board of 
Assessors of Sterling, 282 N E.2d 385, 361 Mass 
692 

NY.—Cataldo v. Monroe County, 238 N.YS.2d 855, 
38 Misc.2d 768, affd. 243 N.Y S 2d 986,19 A.D.2d 
852—LaBarbera Contracting Co. v. City School 


Dist. of New Rochelle, 272 N.Y.S 2d 480, 26 
A.D.2d 682. 

In anti-trust inquiries 

D.C.—U S. v. Household Goods Movers Investigation, 
D.C, 184 F.Supp. 689. 

Limited to documents requested 

N.Y.—Broadway Maintenance Corp. v. Grumet, 211 
N Y.S.2d 614, 12 A.D 2d 758, affd. 214 N.Y.S.2d 
339, 9 N.Y 2d 719, 174 N E 2d 325. 

Scope of subpoena 

D.C—U S. v. Ferguson, D C., 37 F.R.D. 6 
Fla.—State v. Perkins, App., 349 So 2d 802. 

Ill.—People v Lurie, 235 N.E 2d 637, 39 HL2d 331 
N.Y —Crowley Foods, Inc. v Lefkowitz, 428 N.Y.S.2d 
81, 75 A D.2d 940. 

Records of private nature 

U.S.—US. v Mandel, D.C Md., 437 FSupp. 258. 
La—Richards v Richards, App, 168 So.2d 853 
School records 

La.—Richards v. Richards, App, 168 So.2d 853. 
NY—People v. Sharp, 355 N.Y.S 2d 294, 77 Misc.2d 
855. 

Notes and reports of investigating officers 
Neb—State v Coleman, 184 NW2d 732, 186 Neb 
571 

May not compel production of records not in 
existence at time of service of subpoena 

N.Y.—Liberty Mut. Ins. Co v City of New York 
Commission on Human Rights, 332 N Y.S.2d 971, 
39 AD 2d 860, affd. 294 NE2d 855, 31 N.Y.2d 
1044, 342 N.Y.S 2d 70. 

In absence of statutory privilege 

Kan—State v. Humphrey, 537 P.2d 155, 217 Kan 352. 
Documents located out of state 
Anz—Helge v Druke, App., 666 P 2d 534, 136 Anz 
434 

15. US —Schwimmer v US., CAMo, 232 F.2d 
855, cert den. 77 S.Ct 48/ 352 US 833, 1 
L Ed 2d 52—Application of Magnus, C.A.N.Y, 
299 F.2d 335, cert, denied 82 S Ct. 1556, 370 U S 
918, 8 L.Ed.2d 499 

US. v. Bennethum, D.C Del., 21 F.R.D. 227 
Colo.—People ex rel. MacFarlane v American Banco 
Corp., 570 P 2d 825, 194 Colo. 32 
El.—People v Lune, 235 N.E.2d 637, 39 I11.2d 331. 
Mo.—State v. Engberg, 377 S W.2d 282. 

Wage and hour records 

(2) Other instances 

U.S.—U.S v. Gross, DC NY., 24 F.R.D 138. 

NJ.—State v. Asherman, 219 A.2d 439, 91 NJ Super. 
159, 

Nonjudicial office subpoenas must bear only 
reasonable relation to subject matter and 
public purpose to be achieved 

NY.—Windsor Park Nursing Home v Hynes, 366 
N.E.2d 813, 42 N.Y.2d 243, 397 N.Y S 2d 773. 
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16. Cal —Spencer v Hibernia Bank, 9 Cal.Rptr 867, 
186 C.A.2d 702, app. dism. and cert, den 82 S.Ct. 
15, 368 US. 2, 7 L.Ed.2d 16 

Violation of attorney-client privilege 

Wash.—State ex rel. Sowers v. Olwell, 394 P.2d 681, 64 
Wash 2d 828, 16 A.L.RJd 1021. 

17. Ark.—Brown v. State, 534 S.W 2d 207, 259 Ark 
464. 

Kan,—U.S. v. Lippincott, C.A Kan., 579 F 2d 551, cert. 

den. 99 S a 164, 439 U.S 854, 58 L.Ed.2d 159. 
N Y —State Commission on Governmental Operations 
of City of New York v. Manhattan Water Works, 
Inc, 199 N.Y.S 2d 120, 10 A.D.2d 306—Long 
Island* Moving & Storage Ass’n v. Lefkowitz, 260 
N.Y S.2d 192, 24 A.D.2d 452 
In re Blake’s Estate, 272 N.Y.S.2d 597, 51 
Misc.2d 42 

Ohio—City of Dayton v Smith, 166 N.E.2d 256, 109 
Ohio App. 383. 


Pa.—Sosna v. Finkelstein, 74 Montg. 522. 

Tex.—International Sec. Life Ins. Co. v. Hams, Cb 
App., 461 S.W 2d 222, err. dism.—International 
Sec Life Ins. Co. v. Greer, Civ App., 461 S.WJi! 
230, err. dism. *** 

Wis —Nashban Barrel & Container Co. v. G. G. Par. 
sons Trucking Co., 182 N.W.2d 448, 49 
591. 

Relevancy held shown 

U.S.—U S. v. Layton, D C.Cal, 90 F.R.D. 514. 

La—Bank of New Orleans and Trust Co. v. Reed 
Printing & Custom Graphics, Ltd., App, 399 So 2d 
1260. 

N Y —Prudential Advertising Inc. v Attorney General 
253 N Y.S.2d 491, 22 A D.2d 737. 

Not every entry required to be relevant 

U.S.—U.S. v Gross, D.C.N.Y, 24 F.R.D. 138. 

Relevancy not shown 

N.Y.—Wehringer v Volvo of America Corp., 389 N Y 
S 2d 608, 55 A.D.2d 558. 

Tests 

U.S.—US. v. Cuthbertson, C.AN.J., 651 F.2d 189, 
cert. den. 102 S Ct. 604, 454 U S 1056, 70 L Ed 2d 
594 

Matter of September, 1975 Special Grand Jury, 
D C Ind., 435 F.Supp 538 

N J.—In re Grand Jury Subpoena Duces Tecum, 363 
A 2d 936, 143 NJ Super. 526 

NY—Heisler v Hynes, 366 N.R2d 817, 42 N.Y,2d 
250, 397 N Y.S.2d 727 

18. U S —In re Magnus, Mabee & Reynard, Inc, 
CANY., 311 F.2d 12, cert, den 83 S.Ct 1289, 
373 US 902, 10 L.Ed.2d 198—US v Marchiao, 
CANY, 344 F2d 653. 

WVa—State ex rel Joint Committee of Government 
and Finance of West Virginia Legislature v Bonar, 
230 SE2d 629, 159 W.Va 416 

19. Tex.—Langford v State, Cr, 532 S W 2d 91. 

Personal papers 

U S.—In re Grand Jury Subpoena Duces Tecum, D C 
Md, 358 F.Supp. 661. 

20. Pistol 

Tenn —Almonrode v. State, App., 567 SW.2d 184. 

22. DC—Traub v U.S., CA., 232 F2d 43, 98 U.S. 
App.D.C 43. 

25. U.S—US v. Bennethum, DC Del., 21 F.Rb, 
227—U.S v. Rothman, D GPa., 179 F.Supp. 935 
—U.S. v Gross, D.C N Y, 24 F.R.D. 138-U.S. 
v Wortman, D.C Ill, 26 F R.D. 18S-U.S. v. Ball, 
D.C.Wis, 49 FR.D. 153. 

Del—State v. Hutchins, 138 A 2d 342, 1 Storey 100- 
Van Sant v. Ross, Super., 171 A.2d 910, 3 Storey 
461. 

Mo.—State v Kelton, 299 S W.2d 493—State v. Eng¬ 
berg, 377 S.W.2d 282. 

N J —Wasserstein v Swem & Co., 200 A.2d 783, 84 
NJ Super 1 

N.Y —Saratoga Harness Racing Ass’n v. Monaghan, 
169 N Y.S.2d 520, 9 Misc.2d 868—Cataldo v. Mon¬ 
roe County, 238 N.Y.S.2d 855, 38 Misc.2d 768, 
affd. 243 N.Y.S 2d 986, 19 A.D.2d 852 

N.C —C.J.S. cited in Vaughan v Broadfoot, 149 S.E2d 
37, 42, 267 N.C. 691—Carolina Overall Corp. v. 
East Carolina Linen Supply, Inc., 161 S.E.2d 233,1 
N.C.App. 318 

28. U.S.—U.S v Bennethum, D.C.Del, 21 F.RD. 
227 

Fla.—C.J.S. cited in Imparato v Spicola, App., 238 
So.2d 503, 511—Palmer v. Servis, App., 393 So 2d 
653 

La.—Cousins v State Farm Mut Auto Ins Co., App, 
258 So 2d 629. 

NJ.—State v. Asherman, 219 A.2d 439, 91 NJ.Super. 
159. 

N.Y —Capital Corp of New York v. Williams, 166 
N.Y.S 2d 111, 8 Misc.2d 503—Falcone v. Joint 
Legislative Committee on Government Operations 
of Legislature, 168 N.Y.S.2d 543, 8 Misc.2d 693. 

N.C.—Vaughan v Broadfoot, 149 S.E.2d 37, 267 N.C 
691. 
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Pa—Com. v Smith, 10 Chest. 301, affd. 192 A.2d 671. 
412 Pa. 1, cert, gr 84 SCt 7 63, 376 US 354, 11 
LEd.2d 753, on remand 208 A 2d 219. 4P Pa 
321 

R I —Grabbert v Manna Parks, Inc. 221 A 2d 455, 
101 R.I 164 

Tex —McGregor v. Gordon. Civ App. 442 S W 2d **5 3, 
err ref no rev err 
For future use improper 
Pa—Cohen v. Pelagatti, 493 A 2d 767, 342 PxSuper 
626. 
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30, Fla—CJ.S. cited hi Imparato v Spicola, App., 
238 So.2d 503, 511. 

Seizure of films without prior adver¬ 
sary hearing on the issue of obscenity 
does not preclude the state from ob¬ 
taining films for use as evidence in a 
state obscenity trial by means of a 
subpoena duces tecum. 315 

31.5. N.V.—People v. P.A J. Theater Corp, 321 N.Y. 
S 2d 26, 66 Misc.2d 373, affd 334 N.Y.S 2d 645, 
70 Misc 2d 790, vac. 93 S.Q 3045, 413 U.S 912, 
37 L Ed 2d 1029. 

Procedure followed in seizure constitutional 
Colo—Houston v. Manerbino, 521 P2d 166, 185 Colo 
1 

32. U.S—U.S. v. Rothman, DC.Pa., 179 F.Supp. 
935—U.S. v. Ball D.C.Wis., 49 F.R D. 153 

33. U.S —U.S. v. Jaimuzzio, D.C.Del f 22 F.R.D 223 

34. U.S.—Gilmore v. U.S., C.ATex., 256 F.2d 565 

Material not obtained by seizure or process 

(2) Other matters 

U.S.—U.S. v Bennethum, D.C.Del, 21 FRD 227— 
U.S v. Greater Blouse, Skirt & Neckwear Contrac¬ 
tors’ Ass’n, Inc., D.C.N.Y, 177 F.Supp 213. 

35. U.S.—U.S. v Shackney, D.CConn., 31 F.R.D. 
550. 

36. U.S.—U.S. v. Bennethum, D.C.Del. 21 F.R D 
227—U.S. v. Eh Lilly & Co., D.C N J M 24 F.R D 
285. 

Items not evidentiary in character may not be 
subpoenaed 

U.S —U.S v Rothman, D.C Pa., 179 FSupp 935 
38. U.S —Peterson v. Sheran, D C Minn., 474 F Supp 
1215, affd. in part, revd in part on oth. grds., 
C.A, 635 F.2d 1335 

Tex.—Oehkr v Dallas Ry. & Terminal Co, Civ.App., 
290 S.W.2d 945, revd. on oth grds. 296 S.W.2d 
757, 156 Tex. 488 

Investigation of files of insurer 

N.Y —Cataido v. Monroe County, 243 NYS2d 986, 
19 A.D.2d 852. 

40. U.S.—U.S. v, Jannuzao. D.CDel, 22 F R.D 223. 
Idaho—Green v. Young, 639 P.2d 433, 102 Idaho 735 
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It has been held that criminal evidence 
given an attorney by his client may be 
withheld under the attorney-client priv¬ 
ilege for a reasonable period for use in 
preparing the defense, but must be 
produced when requested after such 
period. 435 

43.5. Preservatioa of privilege after sur render of evi¬ 
dence by precautions to insure non-disclosure to 
jury of source of evidence when introduced 

Wash.—State ex rel Sowers v Olwell, 394 P.2d 681, 64 
Wash.2d 828, 16 A.LR3d 1021 
44. N.Y.—Schacht v Schacht, 58 N.Y.S.2d 54. 
Original records lost or stolen 
N.Y.—State Commission of Governmental Operations 
of City of New York v. Manhattan Water Works, 
Inc., 199 N.Y S.2d 120, 10 A.D.2d 306. 


46. Colo — Po*e> v Ehstnci Court re and for Seed'd 
Judicial Dim . 5S6 P.2d 36, 396 Cob 39t, 

47. Tax document not subject to disclosure 

NY.—People * Wede.siaadt, 356 NYSId 411, 7" 
M:sc 2d 9.8 

50. Statements of codefeudants 

US—US v Brockmgton. DCVa, 21 FRD !C4 

55. Ill—Larsen * Commonwealth Edrscr. Co. 211 
NE2d 247, 33 Ill 2d 336 

56. Mug shots 

Cal —People v, London, 78 Cal Rptr &48, 274 C A 2d 
241 

61 NY—Kruger v Nassau County, 273 NYS2d 
28. 53 Mac 2d 366 

Proceedings in criminal trial 

N.Y—New York Pest Corp v Letbowitz, 147 NY 
S2d 782. 286 App Div 760, app den 151 NY 
S 2d 639, 1 AD 2d 1012, revd an oth grds 163 
N.Y S 2d 409, 2 N.Y.2d 67*7, 143 N E.2d 256 
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68. NY-Masten v State, 379 N.Y.S 2d 93, 14 
Misc 2d 119. motion den. 196 N.Y.S.2d 630, 10 
A D.2d 597. 

The propriety of a subpoena cover¬ 
ing other particular documentary evi¬ 
dence has been adjudicated. 705 

70.5. Psychiatric records of mother in child 
custody case 

N.Y-State ex rd Hickox v. Hickox, 410 N.Y.S,2d 81, 
64 A.D.2d 412 

Bank reports to Comptroller of Currency 

N Y.—People v Calandra, 467 N.Y.S 2d 141, 120 
Misc.2d 1059. 

71. U S-U. S. v Witt, D.C N Y., 542 F.Supp. 696, 
affd., CA„ 697 F 2d 301. 

Anz—State Farm Ins. Co. v Roberts, 398 P 2d 671, 97 
Anz. 169. 

Cal.—People v Shipp, 31 CalRptr 457, 382 P.2d 577, 
59 C.2d 845, cert den. 84 S.Ct 1927, 377 U S 999, 
12 L.Ed.2d 1049. 

N.Y,—People v Fairview Nursing Home, 401 N.Y.S,2d 
390, 92 Misc.2d 694 

W.Va.—State v. Grimm, 270 S.E2d 173, 165 W.Va. 
547. 

Petition held sufficient 

N.Y.—Amos Post, Inc. v. Attorney General 416 N Y. 
S2d 885, 70 AD.2d 750 
Windsor Park Nursing Home v Hynes, 366 
N.E.2d 813, 42 N.Y.2d 243, 397 NY.S.2d 773, 

Notice of motion 

NY— Blaikie v Borden Co, 262 N.Y.S.2d 8, 47 
Misc.2d 180. 

71 N C.—GJ.S. cited ia Vaughan v. Broadfoot, 149 
S.E.2d 37, 43, 267 N C 691 

Affidavit held uot to sustain order for subpoena 

Cal.—Lewis v. Superior Court, m and for Los Angeles 
County, 258 P.2d 1084, 118 CA.2d 770-Granms 
v. Board of Medical Exam mere, 96 CalRptr. 863, 
19 CA.3d 551. 

Legal sufficiency of affidavit is question for 
court 

Cal—Johnson v. Superior Court for Santa Barbara 
County, 66 CalRptr. 134, 258 C.A.2d 829. 

Principal reason 

Cal.—Grannis v. Board of Medical Examiners, 96 Cal. 
Rptr 863, 19 C.A3d 551. 

73. Cal—People v. Schmitt, 317 P.2d 673, 155 
C.A2d 87. 

Hawaii-State v. Pacarro, 595 P.2d 295, 61 Haw 84. 

Mo.—State ex rel. St. Louis County v Block, App., 622 
&W.2d 367 

N Y.—La Belle Creole Intern, S.A. v Attorney-Gener¬ 
al, 219 N.Y.S,2d 1, 10 N.Y.2d 192, 176 N.E2d 
705 
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R.1 —Central Soya O v. Henderson, 206 A.2d 110, 99 
RI 11%. 

75. WVa—State v Harman, 270 S.E2d 146, 165 
W Va 494, ret den 

76. Mas —Williams v. State, 125 So.2d 535,239 Mm. 
839 
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78. Under state statute 

Li—Michigan Wisconsin Pipe Line Co. v. Wald App., 
225 So 2d 76, wnt ref IT So 2d 588, 254 La. 835. 

79. U S -U S, v Eli Lily & Co, D C.N J, 24 F.R.D. 
285 

Relevancy need uot appear on face of subpoena 

W:s—Neu’s Supply Line, Inc. v. Wisconsin Dept, of 
Revenue, 19C N W 2d 213, 52 W»2d 386. 

80. Cal—Johnson v. Superior Court for Santa Bar¬ 
bara County, 66 CalRptr. 134, 258 C.A.2d 829- 
People ex rel Dept, of Public Works v. Younger, 
86 Cal Rptr. 237, 5 C.A 3d 575. 

Mm.—Wiliams v. State, 125 So.2d 535, 239 Misc. 839. 

86. US—US v. Reno, C.ACoto, 522 F.2d 572. 

Cclo—Charoes v. DiGiacomo, 612 P2d 1117, 200 

Cdo 94. 

Fla —Palmer v Servis, App, 393 So.2d 653. 

Mass -Com v Ryan, 247 N E2d 564, 355 Mass. 768. 

Miss —WilKams v State, 125 So.2d 535, 239 Miss. 839. 

N Y —Falcone v Joint Legislative Committee on 
Government Operations of Legislature, 168 N.Y. 
S2d 543, 8 Miso2d 693. 

NC—Myere v. Hofchouaer, 214 S.E2d 63a 25 N.C. 
App 683, cert den. 216 S.R2d 907, 287 N.C. 664. 

Tex—Donald v. State. Cr, 453 S,W.2d 825. 

87. NY.—Grandview Dairy, Inc. v. Lefkowitz, 429 
N.Y S.2d 189, 76 A.D.2d 776. 

88. N Y—Falcone v Joint Legislative Committee on 
Government Operations of Legislature, 168 N.Y, 
S.2d 543, 8 M»c.2d 693. 

Tex—McGregor v. Gordon, Civ.App., 442 S.W.2d 751, 
err. ref. no rev. err 

89. La—Cox v. Brown-Afabrooks Stockyards, Inc., 
App, 165 Sa2d 571. 

N Y.—Cataido v Monroe County, 243 N.Y.S.2d 986, 
19 AD.2d 852. 

Request not made until trial in progress held too 
late 

Ky—Hedges v. Neace, 307 S.W.2d 564. 

P**s 387 

91. Ate trial, sentence and affirmance 

U.S.—Stanley v. U.S., GAKy., 249 F.2d 64 

The motion is premature when the 
case has not been set for trial. 925 

923. US—Wilson v. Ellts, D.C.Tex., 193 F.Supp, 
526 

95. Del—In re Hawkins, 123 A2d 113, II Terry 61. 

96. N.Y.—Penn-Texas Corp. v. Murat Anstalt, 185 
N.Y.SL2d 42, 17 Misc.2d 52, affd. 185 N.Y.S.2d 
216, 8 A D.2d 590, app. den. 187 N.Y3.2d 1018, 8 
AD. 2d 597. 

97. May be issued at any time dmriug trial 

Tex—Dobbins v Gardner, Civ.App., 377 S.W.2d 665, 
err, ref. no rev. err.—McGregor v. Gordon, Civ. 
App., 442 S.W.2d 751, err. ref. no rev. err, 

"Trial or hearing* defined 

La.—Cousins v. State Farm Mut. Auto. Ins. Co., App., 
258 So 2d 629. 

98. Cola—Digialkmardo v. People, 488 P.2d 1109, 
1750 Cola 560. 

La.—Cousins v. State Farm Mut Auto Ins. Co., App., 
258 So.2d 629. 

N.M—In re Motion for a Subpoena Duces Tecum to 
Issue to Custodian of Records of Governor’s Orga¬ 
nized Cnmc Prevention Commission, 606 P.2d 539, 
94 N.M. 1. 

N.Y—In re Blake’s Estate, 272 N.Y.S.2d 597, 51 
Misc 2d 42. 
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N.C.—C JJS. cited in Vaughan v. Broadfoot, 149 S.E.2d 
37, 42, 267 N.C. 691. 

Wis.—Banas v. State, 149 N.W.2d 571, 34 Wis.2d 468, 
cert. den. 88 S.Ct. 346, 389 U.S 962, 19 LEd2d 
373. 

Granting of subpoena held not an abuse of 
discretion 

Mo.—Hupp v. North Hills Lincoln-Mercury, Inc, 
App, 610 S.W.2d 349. 

Reports of FJB.I. 

(3) Other reports. 

U.S.—Simms v. U.S, C.A, 248 F.2d 626, 101 U.S.App. 
D.C. 304, cert. den. 78 S.Ct 127, 355 U.S 875, 2 
L.Ed. 2 d 79—U.S v Escobedo, CA.H1, 430 F.2d 
603, cert den. 91 SCt 1632, 402 U.S. 951, 29 
L.Ed 2d 122. 

Pa.—Com. v. Smith, 208 A 2d 219, 417 Pa. 321. 

Refusal of subpoena held not an abuse of discre¬ 
tion 

US.—U.S. v. Edelman, C.A.N Y, 414 F.2d 539, cert 
den. 90 S Ct. 705, 396 U S. 1053, 24 L.Ed 2d 698. 
D.C.—Swailes v. District of Columbia, App., 219 A.2d 
100 

Ky—Hedges v Neace, 307 S.W2d 564 
Mich.—Cross Co. v. United Auto, Aircraft and Agr 
Implement Workers of America, Local 155, 139 
N W,2d 694, 377 Mich. 202 

Motion granted 

U.S.—U.S. V Eli Lilly & Co., D C N.J., 24 F R D 285. 
La.—Matter of Moms Thrift Pharmacy, 397 So.2d 
1301. 

Granting of subpoena held an abuse of discre¬ 
tion 

Cal.—Johnson v Superior Court for Santa Barbara 
County, 66 Cal-Rptr. 134, 258 C A 2d 829 

Court order required 

Mo.—In re Marshall, 478 S.W 2d l. 

Subpoena denied 

U.S.—US. V. Jenks, D.C.Ohio, 517 F.Supp. 305 
Va.—Foodtown, Inc. v. State Highway Commissioner, 
195 S.E2d 883, 213 Va. 760 
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99. N.Y— People v. Pnce, 419 NY.S.2d 415, 100 
Misc.2d 372. 

Pa.—Appeal of Caffey, 8 Chest. 343 
Foundation must he laid 
D.C.—Swailes v. District of Columbia, App., 219 A.2d 
100 . 

Issuance held ministerial act 

N.C—Vaughan v Broadfoot, 149 S.E2d 37, 267 N C. 
691. 

1. U.S.—Clay v Southern Ry. Co., C.A.Ga., 284 F.2d 

152. 

Cal.—Spencer v. Hibernia Bank, 9 Cal.Rptr 867, 186 

C. A.2d 702, app. dism. and cert. den. 82 S.Ct 15, 
368 U.S. 2, 7 L.Ed.2d 16. 

D.C.—Simms v. U S., C.A, 248 F.2d 626, 101 U S.App 

D. C. 304, cert. den. 78 SCt. 127, 355 US. 875, 2 
L.Ed.2d 79 

Cal.—People v. Schmitt, 317 P.2d 673, 155 GA2d 87. 
Ill—People ex rel. Fisher v. Carey, 396 N R2d 17, 32 
IlLDec. 904, 77 Ifl.2d 259. 

Ind.—Skolnick v. State, App, 388 N.E2d 1156, cert. 

den 100 S.Ct. 1085, 445 U.S 906, 63 L.Ed.2d 323. 
Mont.—State v Bretz, 605 P.2d 974, 185 Mont 253, 
cert, den 100 S.Ct. 529, 444 U.S. 994, 62 L.Ed.2d 
425, reh. den 100 S.Ct 1073, 444 U.S. 1104, 62 
L.Ed.2d 791. 

N.Y.—In re Blake’s Estate, 272 N.Y.S.2d 597, 51 
Misc.2d 42 

Pa.—License of Labor Lyceum Ass’n, Inc, 12 D. & 
C2d 27 Leh.LJ. 323 

2. U.S.—Stanley v. U S., C.A.Ky., 249 F. 2 d 64. 

3. U.S—U.S v. Funkhouser, D.CMd., 198 F.Supp. 

708, affd., C.A., 299 F.2d 940, cert den. 82 S.Ct. 
1586, 370 US 939, 8 L.Ed2d 808, reh. den. 83 
SCt. 17, 371 US 854, 9 LEd.2d 92—U.S. v. 


Bennethum, D.C.Del., 21 F.R.D 227—U.S. v. 
Monti, D.CNY., 168 F.Supp. 671. 

Cal —People v. Clinesmith, 346 P.2d 923, 175 C.A2d 
Supp 911. 

La.—State v Fletcher, 106 So 2d 709, 236 La. 40, cert, 
den 79 S.Ct. 891, 359 U.S 974, 3 LEd.2d 840. 

Cousins v. State Farm Mut. Auto. Ins. Co, 
App., 258 So 2d 629. 

Mich.—Serafin v. Peoples Community Hospital Author¬ 
ity, 242 N.W.2d 438, 67 Mich.App. 560. 

N.Y—Masten v. State, 179 NY.S 2 d 93, 14 Misc.2d 
119, motion den. 196 N Y S 2d 630, 10 A.D 2d 597 
SC— Mills Mill v. Hawkins, 103 S E.2d 14, 232 S.C 
515 

WVa—State v Harman, 270 S.E.2d 146, 165 W.Va. 
494, reh den. 

Wis— Banas v. State, 149 NW2d 571, 34 Wis.2d 468, 
cert. den. 88 S.Ct. 346, 389 US 962, 19 L.Ed.2d 
373—Nashban Barrel & Container Co v. G G 
Parsons Trucking Co, 182 N.W 2d 448, 49 Wis 2d 
591 

Investigative reports 

(2) Other matters. 

U S —Jackson v Allen Industries, Inc., C A.Mich., 250 
F.2d 629, cert, den 78 S.Ct 1135, 356 US 972, 2 
L Ed.2d 1146 

U.S v Brockington, DCVa, 21 FR.D 104. 
N.Y.—Blaikie v Borden Co., 262 N.Y.S.2d 8 , 47 
Misc.2d 180 

Pa—Com v Smith, 192 A 2d 671, 412 Pa. 1, cert, gr 
84 SCt. 763, 376 U.S. 354, 11 L.Ed 2 d 753, on 
remand 208 A.2d 219, 417 Pa 321 
Under Federal Rules of Criminal Procedure 
U.S.—U.S. v. Kyle, D.CNY, 21 FRD. 163 
Documents not in prosecutor’s possession 
U S —U.S. V. Woodner, D C N Y., 24 F R.D. 33 
Application for subpoena to party under provision for 
subpoena to persons other than parties. 

Ala—Ruple v. Jones, 117 So.2d 389, 270 Ala 282 

No knowledge or control 

Mo—City of St. Louis v Boos, App, 503 S W 2d 133. 

Costs 

La—McConathy v. McConathy, App., 291 So.2d 501 
5. La.—Richards v Richards, App., 168 So 2d 853 
N.Y.—In re Judicial Inquiry, 189 NY.S.2d 79, 19 
Misc.2d 491 

Pa.—Appeal of Caffey, 8 Chest. 343 
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7. Ill—Larson v. Commonwealth Edison Co, 211 
N.E.2d 247, 33 Ill 2d 316. 

Miss—Lee v. Lee, 119 So 2d'780, 238 Miss. 643 
10. Mo.—C.J.S. quoted in State ex rel Boswell v 
Curtis, App., 334 S.W.2d 757, 763. 

14. Del.—In re Henry C. Eastbum & Son, Inc, 147 
A.2d 921, 1 Storey 446 

N.Y.—Amos Post, Inc v. Attorney General, 416 NY 
S.2d 885, 70 A.D.2d 750 

Motion granted despite alleged disclosure of 
trade secrets 

U.S.—U.S v Eli Lilly & Co., D.CNJ., 24 FR.D. 285 

A subpoena should be issued in a 
manner not repugnant to or in conflict 
with applicable statutes and rules. 165 

16*5. N.Y—Security Advertising Co v. Lefkowitz, 
248 N,Y.S.2d 453, 20 AD.2d 860, motion den 
250 N Y.S 2d 436, 14 NY.2d 754, 199 N.E.2d 
514, app. dism. 251 N.Y.S.2d 686 , 14 N.Y.2d 840, 
200 N.E2d 577. 

17. U.S.—Sullivan v. Dickson, C.A.CaL, 283 F.2d 
725, cert. den. 81 S.Ct 1906, 366 U.S. 951, 6 
LEd 2d 1243, and 82 S Ct. 127, 368 U.S 884, 7 
L.Ed. 2 d 84, reh den. 82 S.Ct. 400, 368 U.S. 962, 7 
L.Ed. 2 d 394. 

U.S. v. Woodner, D.C.N Y., 24 F.R.D. 33. 
N.Y.—Schulgasser v. Young, 206 N Y.S 2d 81, 25 
Misc,2d 788, app. dism 215 N.Y.S.2d 480, 12 
A.DJd 994. 
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19. DC —Clark v. Pearson, DC., 238 F.Supp. 493 . 

21. D.C.—U.S. v. Ferguson, D.C., 37 F.RJD. 6 . 

Pa—Com, v. Smith, 10 Chest 301, affd. 192 A.2d 67L 

412 Pa. 1 , cert. gr. 84 S.Ct. 763, 376 U.S. 354 , n 
L.Ed.2d 753, on remand 208 A.2d 219, 417 p. 
321 

22. Under Federal Rules of Criminal Pr ocedu re sub- 
poenas duces tecum are issued to counsel m blank, 
counsel then issues them, and leave of court is not 
required 

US—US. v Van Allen, D.C.N.Y., 28 F.R.D. 329 
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24. U.S.—Sue v Chicago Transit Authority, CAUL 
279 F.2d 416. 

Mo.—State ex rel. Phelps v. McQueen, 296 S.W. 2 d 85. 

25. Del.—In re Hawkms, 123 A 2d 113, 11 Terry 61. 
Conformity with constitutional standards neces¬ 
sary 

U.S.—In re Grand Jury Investigation (General Motois 
Corp.), D C.N.Y., 174 F Supp. 393. 

Federal Rule of Criminal Procedure construed 

US—US V Van Allen, DC.N.Y., 28 FRD 329 
D.C —U.S. v Ferguson, D.C, 37 F.R D. 6 
Construction of subpoena 
NY.—New York World’s Fair 1964-1965 Corp. v. 
Beame, 257 N,Y.S.2d 747,22 A D.2d 611, affd. 208 
N E 2 d 785, 16 N.Y.2d 570, 260 NY.S.2d 841 

Subpoena not too broad or vague 

N Y.—Ross & Suchoff, P C. v. Deputy Atty. Gen, 368 
N.Y.S.2d 262, 48 A.D2d 712. 

26. U.S —U $ v. Maloney, D C Pa., 37 F R D. 441. 
Cal.—Hallendorf v Superior Court of Santa Clara 

County, 149 Cal.Rptr. 564, 85 C.A.3d 553. 

Ill—People v. Milens, 431 NE.2d 1064, 59 IlLDec. 
307, 103 IU App.3d 589. 

Mass.—Commissioner of Revenue v. Boback, 427 
NE2d 1173, 12 Mass App. 602. 

Mich,—C.J.S. quoted at length in Cross Co v United 
Auto., Aircraft and Agr Implement Workers of 
America, Local 155, 139 NW2d 694, 701, 377 
Mich. 202 

N.J.—Wasserstein v Swem & Co, 200 A.2d 783, 84 
NJ Super. 1. 

N.Y—People v. Doe, 333 N.Y.S.2d 876, 39 A.D.2d 
869. 

In re Judicial Inquiry, 189 NY.S.2d 79, 19 
Misc.2d 491 

N.C-Quick v. Quick, 290 S.E.2d 653, 305 NC. 446. 
R.I —Central Soya Co. v. Henderson, RI. f 208 A-2d 
110, 99 RI. 388, 

Overbroad 

U.S—New York Times Co. v. Jascalevich, N.J, 99 
SCt. 11, 439 U.S. 1331, 58 L.Ed.2d 38. 

Hawaii—State v. Pacarro, 595 P.2d 295, 61 Haw. 84 
N.Y.—Cunningham & Kaming, P.C. v. Nadjari, 384 
N.Y.S.2d 383, 86 Misc.2d 711, affd. 366 NY.S.2d 
363, 47 AX) 2d 610. 

27. N.Y—In re Roden, 106 N.Y.S.2d 345, 200 Misc. 
513. 

Subpoena held not unreasonable 

(1) N Y.—La Belle Creole Intern., S.A. v. Attorney- 
General, 219 N Y.S.2d 1, 10 N Y.2d 192, 176 N.EJd 
705. 

Subpoena held unreasonable 

U.S.—In re Grand Jury Investigation (General Motois 
Corp), D.C.N.Y., 174 F.Supp. 393. 

N J.—Wasserstein v. Swem & Co, 200 A2d 783, 84 
NJ.Super. 1 
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29. NJ —Wasserstein v. Swem & Co., 200 A.2d 783, 
84 NJ.Super. 1. 

N. Y.—Application of Housing Authority, 436 N.YA2d 
575, 107 Misc.2d 1015. 

31. Ea.—GJ.S. cited in Imparato v. Spicola, App-. 
238 So.2d 503, 511. 
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32. Cal —Arenson v. National Auto ft Cas Ins Co.. 
310 P 2d 961. 48 C.2d 528 

Fla—CJJS. cited in Imparato v. Spicola, App., 238 
So2d 503. 511. 

33. US.—Pitcher v. U.S, Attorney, D.C.La., 199 
F Sum) 862—In re Grand Jury Proceedings, G A. 
Fla., 601 F 2d 162 

Fla—Vann v State, 85 So 2d 133. 

N V —La Belle Creole Intern., S.A v. Attorney-Gener¬ 
al, 219 NYS2d 1 , 10 NY.2d 192, 176 NE2d 
705. 

NC—Vaughan v Broadfoot, 149 S.E.2d 37, 267 NC. 
691. 

34. N.Y.—Stevens Imports, Inc v. Lack, 383 NY 
S.2d 408, 52 A D 2d 928, affd 363 N.E2d 362,41 
N.Y 2d 939, 394 N Y S 2d 638 

Core of omission 

NY—Saratoga Harness Racing Ass’n v. Monaghan, 
169 N Y.S 2d 52a 9 Misc.2d 868 . 

N Y —Del Vecchio v. White Plains Unit, Westchester 
County Chapter, Civil Service Emp Ass’n Inc, 
Local 860, 408 N.YS2d 802, 64 AD2d 975 
40. S.C —John Deere Co. v Cone, 124 S.E2d 50, 239 

5. C 597. 

42. U S —Federal Trade Commission v Scientific Liv¬ 
ing, Inc., D.C.Pa., 150 FSupp. 495, affd, CA, 
254 F.2d 598, cert. den. 79 S.Ct. 98, 358 U S 867, 
3 L Ed 2d 99 

Ga-—Jones v State, 109 S.E, 2 d 859, 99 Ga.App. 858. 
NY.—People v. Modern Amusement Co., Inc., 340 
N.Y.S 2d 748, 72 Misc.2d 950. 

Subpoena held sufficient 

Mass—Application of Grand Jury of State of NY., 
App, 397 N E2d 686 , 8 Mass.App 760, 7 AL 
R4th 827 

N Y —Liberty Distributors, Inc. v. West Hempstead 
Nursery & Garden Center, Inc., 294 N.Y.S.2d 924, 
58 Misc 2 d 240, affd. 309 N.Y.S 2d 956, 62 Misc.2d 
905. 
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43, Fla.—Imparato v. Spicola, App, 238 So. 2 d 503 

46. U.S.—N.L R B. v Duval Jewelry Co. of Miami, 
D.CFla., 141 FSupp 860, revd. on oth. grds., 
C.A., 243 F 2d 427, revd, on oth. grds 78 S CL 
1024, 357 U.S. 1, 2 L.Ed.2d 1097 

D.C.-U.S. v. Ferguson, DC., 37 FR.D. 6 . 

NJ.—State v. Ashennan, 219 A.2d 439, 91 NJ Super. 
159 

Teat.—Robertson v. Southwestern Bell Tel. Co., Civ. 
App., 403 S.W.2d 459. 

Time allowed held unreasonably short 

N.J.—State v. Zwillman, 270 A 2d 284, 112 NJSuper 

6 . 

Subpoena invalid 

La.—McConathy v McConathy, App., 291 So.2d 501. 

Insufficient time 

N.Y.—'Temporary State Commission on Living Costs 
and Economy v. Bergman, 363 N.Y.S.2d 977, 80 
Misc.2d 448. 

47. NJ.—Application of Attorney General of NJ., 
281 A.2d 284, 116 NJ.Super. 143. 

Other authority has held that a di¬ 
rection to produce documents “forth¬ 
with” is not per se invalid. 47,5 

47.5. U.S.—U.S. v. Re, D.C.N.Y., 313 F.Supp. 442 

49. U.S.—Wolfe v. U S., C.A.Ky., 261 F.2d 158. 

In re D.L Operating Co., D.C Nev., 240 F Supp. 
672. 

Idaho—Barnett v Reed, 460 P.2d 744, 93 Idaho 319. 
Neb.—City of Omaha v. American Theater Corp., 203 
N.W.2d 155, 189 Neb. 441 

NJ.—Matter of Subpoena Duces Tecum Served on 
Custodian of Records of Institutional Management 
Corp., 348 A-2d 792, 137 NJ-Super. 208. 

N.Y.—Sorin v. Shahmoon Industries, Inc., 191 NY. 
S. 2 d 14, 20 Misc.2d 149. 


Wn—Nashban Barrel ft Container Co. v. G. G. Par¬ 
sons Trucking Co, 182 N.W. 2 d 448, 49 W»2d 
591 

Discharge or security of debt improper condi¬ 
tion 

N Y —Glaeer v Department of Hospitals of City of 
New York, 155 NY^.2d 414, 2 Mac2d 207. 

Co-operation as to foreign documents 

U.S—Application of Chase Manhattan Bank, DC 
N Y., 192 F.Supp. 817. 

In absence of s ta t u tor y privilege 

Kan —State v Humphrey, 537 P 2d 155, 217 Kan. 352. 

50. m,—Skaion v Manning. Maxwell ft Moore, Inc., 
262 NE 2 d 146, 127 IEApp.2d 145. 

La.—Borel v Living, App, 28 So.2d 392. 

N.Y. —Application of Bott, 481 NY.S.2d 266, 125 
Misc.2d 1029 

51. Md—Evans v. Howard, 259 A.2d 528, 256 Md. 
155. 
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The court must use its best efforts 
to procure the subpoenaed documents, 
and dismissal, mistrial, or striking of 
the witness’ testimony may not be re¬ 
quired. 525 

52.5. D C—U.S v. Ehrhchman, D C., 389 F.Supp. 
95 

53. N.Y.—People v MacLachlan, 395 N.Y.S 2d 106, 
58 A.D.2d 586. 

54. Fla —Imparato v Spicola, App , 238 So 2d 503 
Mass.—Cora, v Krepbck, 399 N E.2d 9, 379 Mass. 494 
Effect of denial of possession 

DC—Traub v U.S., C.A., 232 F2d 43, 98 U.S.App 
D.C. 43 

Violation of foreign law 

U S —Application of Chase Manhattan Bank, D.C. 
N.Y., 191 F.Supp. 206, rcarg 192 F.Supp. 817, 
affd., CA., 297 F.2d 611 

Want of possession 

La —State v. Johnson, 301 So 2d 609. 

58. N.Y.—In re Fowlkes' Estate, 185 N.Y.S.2d 373, 
16 Misc 2d 1043. 

Lawful order of Attorney General 

U.S—State of N.C v. Carr, D C.N.C., 264 F.Supp. 75, 
app. dism. 386 F.2d 129. 

Applicability of hospital-patient privilege 
N Y —Montwill Corp v Lefkowitz, 321 N.Y.SJtd 975, 
66 Misc.2d 724. 

Refusal to comply under counsel’s advice 

U.S.—Maness v. Meyers, Tex, 95 SQ. 584, 419 U.S. 
449, 42 L.Ed.2d 574. 

Constitutional privilege against sdf-incrimina- 
tion 

U.S.—Maness v. Meyens, Tex, 95 S.Q. 584, 419 US. 
449, 42 LEdJtd 574. 

63. NJ.—Gabor v. Hyland, 399 A 2d 993, 166 NJ. 
Super. 275. 

N.C.—CJ.S. chad in Vaughan v. Broadfoot, 149 S.E2d 
37, 41, 267 N.C. 691. 
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66 . Mass.—Application of Grand Jury of State of 
NY., App., 397 N.E2d 686 , 8 MasaApp. 76a 7 
A.LR4th 827. 

72. Documents sho«M be examined expnrte and In 
camera before subpoena issued or refused 
N.Y—Stratford Factors v. New York State Banking 
Dept, 197 N.Y.S.2d 375, 10 A.D.2d 66 , rearg. and 
app. den. 200 N.Y.S.2d 359, 10 A.D.2d 845, mo¬ 
tion den. 205 N.Y.SJd 354, 8 N.Y.2d 1009, 169 
N.E2d 440. 

Kruger v. Nassau County, 278 N.YS. 28, 53 
Misc 2d 166 

N.C.—'Vaughan v. Broadfoot, 149 S.E2d 37, 267 NC. 
691. 
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A court when faced with the refusal 
to turn over the records pursuant to a 
forthwith subpoena may not seize the 
records. 76 - 5 

76.5. N.Y.—Isterfaxth Hospital v. People, 337 N.Y. 
SJd 358, 71 MiscJd 910. 

Search not ordered where d oqna e ats not pro¬ 
duced 

Ohio—State v. Porter, 373 N.E2d 1296, 53 Ohio Misc. 
25, 7 0.0.3d 343. 

77. U.—State v. Rutledge, 250 SoJ2d 734, 259 La. 
544. 

Castodian compelled to identify and authenti¬ 
cate document! 

U.S— In re October 1969 Grand Jury, GA.I1L, 435 
F.2d 350 

85. U.S.—In re D.L Operating Co., D.CNev., 240 
FSupp. 672—UE v. Birrdl D.CN.Y., 242 
F^upp. 191. 

Mich—CJJS. qnoted at length ha County of Oakland v. 

Bice, 191 N.W.2d 338, 341, 386 Mkh 143. 

N.Y,—Amalgamated Union, Local 224 v. Levine, 219 
N.Y.S.2d 851, 31 M»c.2d 416. 

No right to seize subpoenaed documents 
U.S.—J,D. Pflaumer, Inc. v. US. Dept of Justice, 
D.GPa., 450 FSupp. 1125. 

N.Y —In Matter of Amalgamated Union, Local 224 v. 
Levine, 219 N.Y.S,2d 851, 31 Misc.2d 416. 

86. Order modified to ‘‘produce” instead of 
“turn over” 

N.Y.—Rembrandt Painting <k Paperfaangiag Inc. v. De¬ 
partment of Investigation of City of New York, 359 
N.YJS,2d 9ia 46 A-D.2d 677. 

88 . N.Y.—U.S. v. Kaskd, 18 F.R.D. 477. 

Request for return denied 

U.S.—U.S. V. Gilboy, D.GPa., 160 FSupp. 442. 

Not voluntary surrender 

N.Y.—Application of Rcmy Sportswear, Inc., 183 N.Y. 
S.2d 125, 16 Misc.2d 407—Amalgamated Union, 
Local 224 v. Levine, 219 N.Y.SJd 851, 31 Misc.2d 
416. 

89. Nev.—Prnana v. State, 352 P- 2 d 824, 76 Nev. 274. 
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93. Court may order instrument made avail¬ 
able for examination and use in evidence 

Tex.—Dobbins v. Gardner, Qv.App., 377 S.WJd 665, 
err. ref. no rev, err. 

95. N.Y.—Myerson v. Lentini Bros. Moving ft Stor¬ 
age Co., Inc., 342 N.Y.SJd 445, 41 A.D.2d 818, 
revd. on oth. grds. 306 N.E2d 804, 33 N.Y.2d 
250, 351 N.YA2d 687. 

N.C—Vaughan v. Broadfoot, 149 S.E2d 37, 267 N.C 
691. 

1. DL—Bowman v. Illinois Cent R. Co., 132 N.E2d 
558, 9 HlA.pp.2d 182, revd. cm oth. grds. 142 
N.E2d 104, 11 BUd 186, cert den. 78 S.Ct 63, 
355 U.S. 837, 2 LJEdJd 49. 

4. Mo.—CJS. died in State ex reL R. W. Filkey, Inc. 
v. Scott, App., 407 S-WJd 79, 85—Hammack v. 
White, App., 464 S.WJd 520. 

N.Y.—CJ-S. dted in A’Hearn v. Committee on Unlaw¬ 
ful Practice erf Law of New York County Lawyers* 
Ass’n., 246 N.E2d 166, 167, 23 N.Y.2d 916, 298 
N.Y.S,2d 315, cert den. 89 S.Ct 2099, 395 U.S. 
959, 23 UEd.2d 745, am. on oth. grds. 248 N.E2d 
451, 24 N.Y.2d 822, 300 N.YS.2d 597. 

Objections as to service must be timely 
N.Y.—Falcone v. Joint legislative Committee on 
Government Operations of Legislature, 168 N.Y. 
S.2d 543, 8 Misc. 2 d 693. 

Burden on moving party 

Ind.—Newton v. Yates, 353 N.R2d 485, 170 IncLApp. 
486. 
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5. Cal.—People v. Skelton, 167 CaI.Rptr. 636, 109 
C.A3d 691, cert. den. 101 S Ct 1361, 450 U S. 
917, 67 LEd.2d 343. 

N.C.—Vaughan v. Broadfoot, 149 S E.2d 37, 267 N.C 
691. 

Modification 

N.Y.—L & S Hospital & Institutional Supplies Co., Inc 
v. Hynes, 377 N,Y.S.2d 1004, 51 AD 2d 515 
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Similarly, a party to an action may 
move to quash a subpoena duces te¬ 
cum which invades his rights, even 
though it is directed to another per¬ 
son. 75 

7.5, Ariz.—Lipschultz v Superior Court In and For 
Maricopa County, 623 P.2d 805, 128 Ariz 16. 
Right of person not subpoenaed but who may be affect¬ 
ed thereby to challenge subpoena duces tecum is¬ 
sued by an administrative agency see C J S. Public 
Administrative Bodies § 132 
Plaintiff as to subpoena to his insurer 
N.Y.—Cataldo v. Monroe County, 238 N.Y.S2d 855, 
38 Misc.2d 768, affd. 243 N.Y.S.2d 986, 19 A D.2d 
852. 

Person without standing 

Conn —Petition of State’s Attorney, Cook County, Ill., 
425 A2d 588, 179 Conn. 102 
Tenn,—Sheets v. Hathcock, Cr., 528 S.W.2d 47 
8. U.S.—U.S. v. Re, D.C.N.Y., 313 F.Supp. 442. 

Ariz.—Jolly v. Superior Court of Pinal County, 540 
P.2d 658, 112 Ariz. 186. 

Cal.—People ex rel. Dept, of Public Works v. Younger, 
86 Cal.Rptr. 237, 5 C.A.3d 575—People v. War- 
burton, 86 CaI.Rptr. 894, 7 C.A 3d 815, cert, den 
91 S.Ct 587, 400 U.S 1022, 27 L.Ed.2d 634. 
Del.—In re Henry C Eastbum & Son, Inc., 147 A.2d 
921, 1 Storey 446. 

Ga.—Park v. State, 268 S.E2d 401, 154 Ga.App. 348. 
Mo.—State v. Cody, 379 S.W.2d 570. 

N.Y.—State Commission of Governmental Operations 
of City of New York v. Manhattan Water Works, 
Inc., 199 N.Y.S.2d 120, 10 A.D 2d 306. 

In re Voice’s Will, 227 N Y.S 2d 991, 35 Misc.2d 
225. 

N.C.—CXS. cited In Vaughan v. Broadfoot, 149 S.E 2d 
37, 41, 267 N.C 691. 

Burden of proof 

U.S.—Application of Chase Manhattan Bank, D.C. 
N.Y., 191 F.Supp. 206, rearg. 192 F.Supp 817, 
affd., C.A., 297 F.2d 611. 

Del.—In re Henry C. Eastbum & Son, Inc., 147 A 2d 
921, 1 Storey 446. 

La.—Muller v. Giacona, App., 404 So.2d 533. 

Burden of moving to vacate subpoena 

D.C.—U.S. v. Ferguson, D.C., 37 F.R.D. 6. 

Continuance of motion 

U.S.—Union Camp Corp. v. Lewis, GAVa., 385 F.2d 
143. 

Application of civil practice law and rules 

N.Y.—Ross & Sucboff, P.C. v. Deputy Atty. Gen., 368 
N.Y.S.2d 262, 48 AD.2d 712—Anonymous v. Ax- 
elrad, 459 N.Y.S.2d 778, 92 A.D.2d 789. 

Standing to challenge subpoena 

3olo.—Chames v, DiGiacomo, 612 P2d 1117, 200 
Colo. 94. 

^.Y.—City of New York v. Public Service Commission, 
379 N.Y.S 2d 987, 84 Misc.2d 1058, affd. 385 
N.Y.S.2d 634, 53 A-D.2d 164, affd. 366 N.E.2d 
1359, 42 N.Y2d 916, 397 N.Y.S.2d 1005. 

/enue 

'f.Y.—Deutsch v. Yagman, 381 N.YS.2d 369, 85 
Misc.2d 681. 

1. U.S.—McLeod for and on Behalf of N.L.R.B. v. 
General Elec. Co., DtGN.Y., 257 F.Supp. 690, 
opd, on otfa, grds., CA, 366 F 2d 847, set aside 
on 6th. grds. 87 S.Ct. 637, 385 U.S. 533, 17 


LEd.2d 588—In re Verplank, D.C.Cal., 329 
FSupp. 433. 

Ill.—Acosta v Chicago Transit Authority, 349 N.E2d 
613, 39 Ill App. 3d 80 

Ind.—Newton v. Yates, 353 N E.2d 485, 170 Ind.App 
486. 

N Y.—State Commission for Human Rights on Com¬ 
plaint of Gendron v. United Ass’n of Journeymen 
and Apprentices of Plumbing and Pipe Fitting In¬ 
dustry of US. and Canada, Local No. 13, 288 
N.Y.S 2d 151, 56 Misc2d 98. 

Pa.—Appeal of Caffey, 8 Chest 343. 

Power of Special Term 

NY.—In re Judicial Inquiry Pursuant to Order of 
Appellate Division of Supreme Court of State of 
NY. for Second Dept, 178 N.YS2d 316, 14 
Misc.2d 863. 

Effect of denial 

N.Y —Office of Mental Retardation and Developmental 
Disabilities v. Mastracci, 433 N.Y.S.2d 946, 77 
A.D.2d 473. 

Quashal warranted 

Ill.—People v Rodriquez, 456 N.E.2d 989, 75 Ill.Dec 
168, 119 Ill App.3d 575. 

10. U.S.—O’Donnell v. Sullivan, C.A.Mass., 364 F.2d 
43, cert. den. 87 S.Ct. 501, 385 U.S. 969, 17 
L.Ed 2d 433. 

Hawaii—Powers v. Shaw, 619 P.2d 1098, 1 Haw.App 
374. 

Ind.—Newton v. Yates, 353 N.E 2d 485, 170 Ind.App. 
486. 

N.Y —Office of Mental Retardation and Developmental 
Disabilities v. Mastracci, 433 N.Y.S.2d 946, 77 
A.D.2d 473. 

Tex —Guidry v. Hams County Medical Soc., Gv.App., 
618 S.W.2d 844. 

Quashal held not warranted 

N.Y.—Jones v. State, 403 N.Y.S.2d 935, 62 A.D.2d 44. 

11. U.S.—Dear Wing Jung v. US., C.A.Cal., 312 
F.2d 73. 

NY.—Napatco, Inc. v. Lefkowitz, 374 N.E.2d 366, 43 
N Y.2d 884, 403 N.Y.S.2d 468. 

In re Roden, 106 N.Y.SJd 345, 200 Misc. 513- 
Beach v Oil Transfer Corp, 199 N.Y.S.2d 74, 23 
Misc.2d 47. 

RI.—Central Soya Co. v. Henderson, RI, 208 A.2d 
110, 99 R.L 388. 

14. Ind.—Skolnick v. State, App., 388 N.E.2d 1156, 
cert den. 100 S.Ct 1085, 445 U.S. 906, 63 LEd.2d 
323. 

Consideration of affidavit 

N.Y—Syracuse Co-op. Milk Distributors’ Bargaining 
Agency, Inc. v. Attorney General, 177 N.Y.S 2d 
107, 13 Misc.2d 26. 

Immateriality held not shown 

N.Y.—Syracuse Co-op. Milk Distributors’ Bargaining 
Agency, Inc v. Attorney General, 177 NY.S.2d 
107, 13 Misc.2d 26. 

16. Attorney general investigations 

Del.—In re Henry C Eastbum & Son, Inc., 147 A.2d 
921, 1 Storey 446. 

17. Fla.—Green v State, App, 377 So 2d 193, cert, 
ques. ans., Sup., 395 So.2d 532, app. after remand 
App. 3 Dist, 427 So.2d 1036. 

N.Y.—La Belle Creole Intern., S.A v. Attorney-Gener¬ 
al, 219 N.Y.S.2d l % 10 N.Y.2d 192, 176 N.R2d 
705. 

Syracuse Co-op Milk Distributors’ Bargaining 
Agency, Inc. v. Attorney General, 177 NY.S.2d 
107, 13 Misc“2d 26. 

R.I.—La Petite Auberge, Inc. v. Rhode Island Commis¬ 
sion for Human Rights, 419 A 2d 274. 

18. U.S.—Margoles v U.S., GA.Wis„ 402 F.2d 450— 
Chaney v. U.S., C.A.Fla., .406 F.2d 809—U.S. v. 
Carella, C.A.N.Y., 411 F.2d 729, cert. den. 90 
S.Ct. 13,1, 396 U.S. 860, 24 L.Ed.2d 112. 

Ala.—Patton v. City of Decatur, Cr., 337 So.2d 173, 
revd, on oth. grds., Ala., 337 So.2d 321, on remand 
337 So.2d 177. 
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DC.—Shelton v. U.S., C.A., 404 F2d 1292, 131 \ 
App.D.C. 315, cert den. 89 S.Ct 634 393 1 
1024, 21 LEd.2d 568. 

Fla—In Interest of K.J., App., 282 So.2d 11 . 

Ind.—Turpin v. State, 435 N.E.2d 1. 

Pa.—Com v. Rolison, 374 A.2d 509, 473 Pa. 261 c 
den. 98 S.G 215, 434 U.S. 871, 54 LE<Ud | 

19. U.S.—Gilmore v. U.S., C.A Tex., 256 F.2d J 
Ariz.—Beauchamp v. Wilson, 515 P 2d 41, 21 1 

App. 14. 

Ark.—Ruiz v. State, 582 S.W.2d 915, 265 Aii | 
app. after remand 617 S.W.2d 6 , 273 Ark. 914, q 
den. 102 S Ct 659, 454 U.S. 1093, 70 LEd2d6 
Cal.—People v. Collins, 31 CaLRptr. 587, 217 GA 
310. 

People v. Calinesmith, 346 P.2d 923, 175 GA 
Supp. 911 

Fla.—Sunrise Shopping Center, Inc. v. Allied Sto 
Corp, App., 270 So.2d 32. 

La.—In re Kahn, App., 357 So.2d 279. 

Mo.—State v. Rose, App., 535 S.W2d 115. 

NJ.—Wasserstein v. Swem & Co., 200 A2d 783, 
NJ.Super. 1 . 

N.Y—Jones v. State, 403 N Y.S 2 d 935, 62 AD 2d - 
N.C —Maness v Bullins, 190 S.E.2d 233, 15 N.GAj 
473, app. after remand 198 S.E2d 752, 19 N. 
App. 386, cert. den. 200 S.E.2d 654, 284 N.C 2! 
app after remand 218 S.E.2d 507, 27 N.G 2 ] 
app. after remand 234 S.E.2d 465, 33 N.GAj 
208, cert. den. 236 S.E.2d 704, 293 N.C 1 < 
Pa.—License of Labor Lyceum Ass’n, Inc, 12 D. 

C 2d 1, 27 Leh.LJ. 323. 

Tex —Hooks v. Brown, Civ.App, 348 S.W.2d 104, e 
ref. no rev err.—Hudson v. Smith, Civ.App., 3 
S.W.2d 441, err. ref. no rev. err. 

Attorney General investigations 

Del.—In re McGowen, 303 A.2d 645. 

Del.—In re Henry C Eastbum & Son, Inc., 147 A 
921, 1 Storey 446. 

Subpoena violating Fourth Amendment 
U.S.—In re Grand Jury Subpoena Duces Tecum A 
dressed to Provision Salesmen and Distributors U 
ion, Local 627, AFL-CIO, D.C.N.Y., 203 F.Sop 
575 
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20. Conn.—Mobil Oil Corp. v. Killian, 301 A2d 5fi 
30 Conn.Sup. 87. 

N.Y.—Penn-Texas Corp. v. Murat Anstalt, 185 N.1 
S.2d 42, 17 Misc^d 52, affd. 185 N.Y.S 2d 216, 
A.D.2d 590, app. den. 187 N.Y.S.2d 1018, 
A.D.2d 597—Charles H. Greenthal & Co., Inc. > 
Lefkowitz, 342 N.Y.S.2d 415, 41 A.D.2d 818, affi 
299 N E.2d 657, 32 N.Y.2d 457, 346 N.Y.S.2d 33- 

Grounds for vacating subpoena held not show 

(1) U.S.—U.S. v Linen Service Council of NJ,D.< 
N.J., 141 F.Supp. 511 

N.Y.—787 Central Park Ave., Inc. v. State, 174 Ml 
S.2d 592, 5 A.D.2d 628—Security Advertising G 
v Lefkowitz, 248 N.Y.S.2d 453, 20 AD. 2 d 86 ( 
motion den. 250 N.Y.S.2d 436, 14 N.Y.2d 754,19 
N.E.2d 514, app dism. 251 NY.S.2d 686 , 1 
N.Y.2d 840, 200 N.E.2d 577. 

Local 824, Intern Longshoremen’s Ass’n v. Wi 
terfront Commission of New York Harbor, It 
N.Y S.2d 481, 16 Misc.2d 632, affd. 179 N.Y31 
843, 7 A.D.2d 63a motion den. 185 N.Y.S.2d 556 
5 N.Y.2d 1039, 158 N.R2d 254, app. dism. 1« 
N.Y.S.2d 562, 6 N Y.2d 861 , 160 N.E.2d 93-Sorii 
v. Shahmoon Industries, Inc, 191 N.Y S 2d 14 21 
Misc.2d 149—Leibowitz v. State, 406 N.Y.SA 
676, 95 Misc.2d 183 

R.I.—Central Soya Co. v. Henderson, 208 A.2d 110,9i 
R.I 388. 

Privilege 

(2) Other matters 

U.S.—U.S. v. Olin Mathieson Chemical Corp., D.C 
N.Y„ 36 F.R.D. 18. 

Kan.—State v Humphrey, 537 P.2d 155, 217 Kan. 331 
Mont—State ex rel. Adams v. District Court of Third 
Judicial Dist., 546 P.2d 988, 169 Mont 336. 
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N Y.—In re Luckenbach’s Estate, 228 N.Y.S 2d 649, 35 
Mac 2d 122. 

Confidential records 

(2) Other matters. 

NY.—Schwartz v Schwartz, 265 N.YS2d 820, 48 
Mtsc 2d 859. 

Mere assertions insufficient 
L' S —Long Beach Federal Sav and Loan Ass'n v. 
Federal Home Loan Bank Bd., D.C.CaL, 189 
F.Supp. 589, revd. on oth grds, CA., 295 F2d 
403. 

Modification 

US.—Application of Chase Manhattan Bank, CA. 
N.Y , 297 F 2d 611. 

Application of Chase Manhattan Bank, DC 
N.Y, 191 FSupp. 206, rear* 192 FSupp. 817, 
affd, C A , 297 F 2d 611. 

La.—Dunlap v Birdwell, App, 178 So 2d 804. 

21. Del —In re Henry C Eastburn & Son, Inc., 147 
A 2d 921, 1 Storey 446 

Ga—Hines v. Good Housekeeping Shop, 291 SE2d 
238, 161 Ga App 318 

Hawaii—Powers v Shaw, 619 P2d 1098, 1 Haw.App. 
374 

N Y.—La Belle Creole Intern., S.A v Attorney-Gener¬ 
al, 219 N.Y.S.2d 1, 10 N.Y 2d 192, 176 NE.2d 
705. 

Even though good cause was not 
shown for lie subpoenas duces tecum, 
a motion to quash will be denied if it is 
apparent that good cause exists, 215 but 
where there appears to be good cause 
only if the movant relies on a particu¬ 
lar matter, the subpoena will be 
quashed if movant stipulates that he 
will not rely on such matter and if he 
does not so stipulate it will be de¬ 
nied. 21 10 

21.5. US—Kurtzon v Sterling Industries, Inc, DC 
Pa, 227 F.Supp 393 

21.10. US—Kurtzon v Sterling Industries, Inc, 
DCPa,, 227 FSupp 393 

23. Cal.—Spencer v Hibernia Bank, 9 Cal Rptr 867, 
186 C A 2d 702, app. dism and cert den 82 S Ct 
15, 368 US. 2, 7 L Ed.2d 16 

§ 26. Payment or Tender of Fees 
and Mileage in Advance 

Library References 
Witnesses <£=>14. 
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26. Or.—State v. Hams, 615 P.2d 363, 47 Or.App 
665. 

27. Ga.—Neal v Smith, 172 SE2d 684, 226 Ga. 
96—Green v. Caldwell, 193 S R2d 847, 229 Ga. 
650. 

La—State ex rcl. Clark v Hillebrandt, 154 So.2d 384, 
244 La 742, 98 A UUd 286. 

N.Y.—Circle Floor Co. v Siltan Corp., 233 N.Y.S.2d 
158, 36 Misc.2d 634. 

Where amount of fee offered is de minimis; 
sendee held not invalid 

N Y.—Application of Barbara, 183 N.Y,S.2d 147, 7 
AD.2d 340. 

Service good where expenses and fees paid be¬ 
fore scheduled appearance 

N.Y.—Osborne v. Miller, 325 N.Y.S.2d 150, 67 Misc.2d 
824. 

28. N.Y.—People v Rehn, 172 NYS.2d 459, 10 
Misc2d 482. 

32. N.Y.—Circle Floor Co. v. Siltan Corp, 233 N.Y. 
S2d 158, 36 Misc.2d 634 

33. US.—Coson v U.S., CACal., 533 F.2d 1119. 
La,—Joiner v. Downing, App, 383 So.2d 93. 


34. US-US ex rcl Helwig v Cavefi, DCPa., 171 
FSupp 417, affd., CA., 271 F2d 329, cert. dea 
80 S Q. 870, 362 US. 954, 4 L.Ed.2d 872, reh. 
den 80 S Ct. 1080, 362 U.& 992, 4 L Ed.2d 1024. 

Discretionary 

US—U.S. V Plenums, CAN M, 455 F 2d 243. 

§ 27. Disobedience to Subpoena or 
Refusal to Testify as Con* 
tempt 

Library References 
Witnesses <£=>21. 

42. US—US v. Snyder, CA.Cal, 413 F2d 288, 
cert den 90 S.Ct 223, 396 U S 907, 24 L Ed 2d 
183—US v Ryan, C A Cal, 455 F 2d 728 

Ark—Morrow v Roberts, 467 SW2d 393, 250 Ark 
822. 

Cal —Morelli v Superior Court of Los Angeles County, 
82 Cal Rptr 375, 461 P.2d 655, 1 C 3d 328 

Colo—People v Lucero, 584 P2d 1208, 196 Colo 276. 

DC-Gak v US, App., 391 A2d 230, cert den 99 
SCt 1057, 439 U.S. 1333, 59 L.Ed. 2 d 96. 

Fla—Aron v. Huttoe, App, 258 So 2d 272, cert, dis¬ 
charged, Sup, 265 So 2d 699 

III.—People v. Hams, 413 N E2d 1369, 46 Ill.Dec. 256, 
91 II! App 3d 1. 

Kan.—State v Jones, 446 P 2d 851, 202 Kan 31 

La — Dabezies v Bourg, App , 273 So 2d 622, writ den, 
Sup, 277 So 2d 445 

Md.—Evans v Howard, 259 A 2d 528. 

Mich—People v Joseph, 165 NW.2d 633, 14 Mich 
App 494, affd in part, revd in part on oth grds 
179 N W.2d 383, 384 Mich 24 

Mont—State ex rd Anderson v. District Court of 
Eighth Judicial Dist, 610 P 2d 1183, 187 Mont. 77. 

Nev —Nevada Commission on Equal Rights of Citizens 
v Smith, 396 P2d 677, 80 Nev 469. 

N.H —Mason Furniture Corp v George, 362 A.2d 188, 
116 N.H. 451. 

NJ—Napoli v Eld, 388 A 2 d 946, 76 N J 524. 

N Y —In re Katzenstem, 210 N Y S 2d 354, 12 A D.2d 
806, motion gr. 214 N.Y.S.2d 681, 13 A.D.2d 
541—Levine v De Cesare, 312 N.Y.S.2d 39, 34 
A.D 2d 1043. 

N.C—In re Williams, 152 SE2d 317, 269 NC. 68 , 
cert. den. 87 S.Ct. 2137. 388 US. 918, 18 LEd.2d 
1362 

Term.—Emerson v Porter, 314 S.W.2d 9, 203 Tenn. 
492. 

Wash.—Matter of Kerr, 548 P 2d 297, 86 Wash. 2 d 655. 

Legal excuse not shown 

Anz.—State v Ferguson, 579 P 2d 559, 119 Ariz. 55. 

Conn — DiPalma v. Wiesen, 303 A 2d 709, 163 Conn 
293 

NY—People v Forsyth, 439 N.Y.S.2d 808, 109 
Mac 2d 234 

Duty to protect integrity of court 

Mich.—Sakis v. Savae, 218 N.W.2d 853, 53 Mich App. 
158. 

No authority to hold potential witness in con¬ 
tempt 

U.S—U.S. V Johnson, C.AMich., 736 F,2d 358, app, 
after remand 752 F 2d 206. 
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43. Fla —Talaver* v. State, App., 227 So.2d 493, affd. 
in part, quashed in part. Sup, 243 So.2d 595. 

Ill.—People v. Wright, 315 NE.2d 79, 21 IlLApp.3d 
247. 

45. Pa —Pinsker v. Williams, Brown & Earle, Inc., 4 
D & C 2 d 779. 

46. Payment not required 

(2) Other matters. 

U.S.—U.S ex rd. Hdwig v. Cavell, D.C.Pa., 171 
F Supp. 417, affd, C.A, 271 F.2d 329, cert. den. 80 
S.Ct. 870, 362 US. 954, 4 L.Ed.2d 872, reh. den. 80 
S.Ct 1080, 362 U.S. 992, 4 L.Ed.2d 1024, 
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A person who is unable to obey a 
subpoena cannot be punished for con¬ 
tempt 475 Thus where a person has 
been subpoenaed to appear at the same 
time in separate courts located a con¬ 
siderable distance apart he cannot be 
punished for contempt for failure to 
appear in the second court, 4710 or, in 
the absence of a statutory or judicial 
requirement, for failure to give notice 
in advance of his inability to comply 
with the subpoena of the second 
court 4715 

473. US.—^US v Cederqwst, C A Ariz., 641 F.2d 
1347. 

Or.—State v. O’Malky, 469 P.2d 36, 255 Or. 544. 

47.10. Or.—State v. O’Malley, 469 P.2d 36, 255 Or. 
544, overruling State v O’Malley, 435 P.2d 812, 
248 Or. 601. 

47.15. Or.—State \ O’Malley, 469 P 2 d 36, 255 Or. 
544, overruling State v. O’Malley, 435 P- 2 d 812, 
248 Or. 601. 

48. Cal.—Chapman v. Superior Court for Los Angeles 
County, 67 Cal Rptr. 842, 261 C.A2d 194. 

DC—Traub v US., CA., 232 F.2d 43, 98 US.App 
DC. 43 

Ga—Heard v Hopper, 212 S.E2d 797, 233 Ga 617. 

CJJS. quoted in Eubanks v Brooks, 227 S E.2d 
923, 925, 139 GaApp. 166. 

Idaho—Jones v. Schkmder, 640 P 2d 1177, 102 Idaho 
776. 

La.—CJJS. <poted in State v Mills, 104 So 2d 428,431, 
235 La. 479, 

NY—In re Kaplan, 203 N.Y.S2d 836, 8 N.Y 2d 214, 
168 N.E2d 660—People v Doe, 333 N.Y.S 2d 876, 
39 A.D.2d 869 

Tenn.—Emerson v. Porter, 314 S.W2d 9, 203 Tain. 
492. 

Lack of pending action 

ID.—People v Craft, 289 N.E.2d 246, 8 IUApp3d 131 

49. La.—State v Mills, 104 So.2d 428, 235 La 479. 

51. Cal.—Morelli v. Superior Court of Los Angeles 
County, 82 Cal Rptr. 375, 461 P.2d 655, 1 C.3d 
328 

“Constructive contempt” 

(2) Violation of “on calT subpoena used to accom¬ 
modate doctors’ appearance. 

Ala—Ex parte Tarpley, 300 So.2d 409, 293 Ala 137. 

(3) Notice of charges and opportunity to be heard 
required 

Ga—Crocker v. Crocker, 208 S.E2d 602, 132 GaApp. 
587. 

52. La—In re Grand Jury Subpoenas, 363 So 2d 651 
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A witness may be held in contempt 
when an erroneous claim of privilege is 
made by him. 54,5 

54.5. U.S.—U.S v. Dowdy, D.C.Va, 440 FSupp. 
894. 

Or.—State ex ret Kerns v. Read, ‘501 P.2d 82, 11 
Or.App. 48, review dism.. Sup, 513 P.2d 1160,266 
Or. 382. 

A witness for the prosecution may 
not be held in contempt for refusal to 
name an informant 5410 

54.10. Chief of police 

Or.—State ex rd. Kerns v. Read, 501 P.2d 82, 11 
Or.App. 48, review dism.. Sup., 513 P.2d 1160, 266 
Or. 382. 

55. U.S.—Baker v. Eisemtadt, C.A.Mass., 456 F.2d 
382, cert. den. 93 S.Ct. 110, 118, 409 U.S. 846, 34 
L.Ed 2d 87. 

Del—Pitts v. State, 421 A.2d 901. 



§27 WITNESSES 

Page 401 

Fla.—Axon v. Huttoe, App., 258 So.2d 272, cert, dis¬ 
charged, Sup, 265 So 2d 699. 

Ill.—People v Witherspoon, 367 N.R2d 313, 9 Ill.Dec. 
879, 52 Ul.App.3d 151. 

56. U.S—U.S. v. Yanagita, D.C.NY., 418 F.Supp. 
214, revd. on oth grds, C.A., 552 F2d 940. 

Cal.—Morelli v. Superior Court of Los Angeles County, 
82 CaLRptr. 375, 461 P.2d 655, 1 C 3d 328 
Idaho—Dutton v. District Court of Third Judicial Dis¬ 
trict In and For Owyhee County, 518 P.2d 1182, 95 
Idaho 720. 

57. U.S.—In re Irving, C.A N.Y., 600 F 2d 1027, cert 
den. 100 S.Ct. 137, 444 U.S. 866 , 62 L.Ed.2d 89 

Ky.—Hughes v. Meade, 453 S.W.2d 538. 

N.Y.—James v. Powell, 274 NY.S.2d 192, 26 A.D.2d 
295, affd. 223 N.R2d 562, 18 NY 2d 931, 277 
N.Y.SJSd 135, motion gr. 226 N.E.2d 705, 19 
N.Y.2d 813, 279 N.Y.S2d 972. 

Pa.—In re Martorano, 346 A.2d 22, 464 Pa 66 . 

55. US.—Rafter v. Carrier Corp., DC.N.Y, 309 
F.Supp. 517. 

A court may compel testimony, after 
a grant of immunity, by the use of a 
civil contempt and coerced imprison¬ 
ment 585 

58.5. U.S.—Lefkowitz v. Turley, N.Y., 94 S.Ct. 316, 
414 U.S. 70, 38 L.Ed.2d 274 
Pa.—In re Grand Jury, April Term, 1977, Wayne Coun¬ 
ty, 379 A.2d 323, 251 Pa.Super. 43. 

Minor not treated differently from adult 

N.H.—In re Doe, 387 A.2d 802, 118 N.H. 422 

60. U.S.— Carpenter v. U.S., C.A.Va, 264 F.2d 565, 
cert den. 79 S.Ct 1459, 360 U.S. 936, 3 LEd.2d 
1548—U.S. v. Seewald, C.A.N.Y, 450 F.2d 1159. 

Ariz.—State v. Verdugo, 602 P2d 472, 124 Ariz 91. 
Cal.—In re Keller, 123 CalRptr. 223, 49 C.A.3d 663. 
Fla.—Chance v. State, App., 382 So.2d 801. 

Ga.—Thomas v. State, 99 S.E.2d 242, 95 Ga.App. 699. 
Ind.—Bryant v. State, 271 N.E. 2 d 127, 256 Ind. 587 
Md.-State v. Roll, 298 A.2d 867, 267 Md. 714, 69 
A.L.R.3d 483 

N.Y.—People v. Sparaco, 332 N.Y.S.2d 351, 39 A.D.2d 
753, affd. 295 N.E 2d 653, 32 N.V.2d 652, 342 
N.Y.S^d 854. 

N.C.—GJ.S. dted in State v Codgell, 329 S E.2d 675, 
677, 74 N.C App. 647. 

Ohio—State v Antill, 197 N.R2d 548, 176 Ohio St. 61 
Pa.—Com. v Fisher, 149 A.2d 666 , 189 Pa.Super. 13, 
affd., 157 A2d 207, 398 Pa 237. 

R.I.—Marcocchio v. Superior Court, 167 A.2d 553, 92 
R.L 199. 

Tenn.—Wahlquist v. State, 378 S.W.2d 742, 213 Tenn. 
626. 

Tex.—Flores v. State, Cr., 491 SW.2d 144. 
Testimonial duty is defined by court not witness 
U.S.—Brown v. U S, Mich., 78 S.Ct 622, 356 U.S. 148, 
2 L.Ed.2d 589, 72 A.L.R.2d 818, reh. den. 78 S.Ct. 
776, 356 U.S. 948, 2 L Ed.2d 822 
Alleged loss of memory 

III—People v Gilliam, 227 NE.2d 96, 83 Ill.App.2d 
251. 

Failure to recollect facts 

Fla.—Brinson v. State, App., 269 So.2d 373. 
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61. U.S.—Brown v. U.S., Mich., 78 S.Ct. 622, 356 
U-S 148, 2 L.Ed2d 589, 72 AL.R.2d 818, reh. 
den. 78 S.Ct 776, 356 U.S. 948, 2 L.Ed.2d 822 

Giancana v. Johnson, C.A.I11., 335 F. 2 d 372. 

U.S. v. Yates, DC.Cal., 158 F.Supp. 480, affd., 
C.A~, 252 F.2d 568, remd. 78 S Q. 766, 356 U.S. 
363, 2 L.Ed. 2 d 837—U.S. v. CantUlon, D.GCal, 
309 F.Supp. 700. 

Colo.—Tipton v. City of Ukewood, 595 P.2d 689, 198 
4 Colo. 18. 

Fla.—Ballengee v. State, App., 144 So. 2 d 68 —Spencer 
v. Spencer, App,, 242 So.2d 786 
Hawaii-State v. Brooks, 352 P.2d 611, 44 Haw. 82. 
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Mo.—State v. Palmer, 306 S.W.2d 441. 

N.Y.—Anonymous v Arkwright, 170 N.Y.S.2d 535, 5 
A D.2d 790, rearg. and app. den. 172 N.Y.S.2d 
549, 5 A.D.2d 873. 

NC—State v. Lentz, 153 SE^d 864, 270 N.C. 122, 
cert den. 88 S.Ct. 133, 389 U.S. 866 , 19 L.Ed 2d 
139 

N.D.—State v. Iverson, 187 N.W,2d 1, cert, den 92 
S.CL 322, 404 U.S. 956, 30 L.Ed.2d 273. 

Or—State v. Middleton, 611 P.2d 698, 46 Or.App. 381 
RI —State v Robichaud, 376 A.2d 1053, 118 RI. 684. 
Tex.—Ex parte Jimenez, 317 S.W.2d 189, 159 Tex. 183. 
Wash.—State v. Hemer, 627 P.2d 983, 29 Wash App 
193 

Contempts not to be multiplied by repeated 
questions on same subject 

U S.—Yates v U.S, Cal., 78 S.Ct. 128, 355 U.S 66 , 2 
L Ed.2d 95. 

Baker v. Eisenstadt, C.A Mass, 456 F. 2 d 382, 
cert. den. 93 S.Ct 110, 118, 409 U.S. 846, 34 
L.Ed.2d 87. 

Cal.—In re Keller, 123 Cal Rptr 223, 49 C.A3d 663. 
N.M —State v. Unoste, App., 625 P. 2 d 1229, 95 N.M. 
712. 

N.Y —People v. Riela, 200 N.Y.S.2d 43, 7 N.Y.2d 571, 
166 N.E.2d 840, rearg. den. 205 N.Y.S.2d 352, 8 
N Y.2d 1008, 169 N E.2d 439. 

Second Additional Grand Jury of Kings County 
• v. Cirillo, 230 N Y S.2d 303, 16 AD.2d 605, affd 
188 N.E.2d 138, 12 N Y 2 d 206, 237 N.Y.S 2d 709, 
94 A.L R 2d 1241 

Attorney as witness 

U.S.—Glass v. Hoyd, C.A.La., 457 F.2d 562. 

Ohio—Waldmann v. Waldmann, 358 N.E.2d 521, 48 
Ohio St.2d 176, 2 0.0.3d 373. 

Okl—Champion v. State, Cr, 456 P.2d 571. 

Order to answer each question not necessary 
Mo—Gardner v. State, 272 A.2d 410, 10 Md.App. 691. 
Municipal Court 

Colo.—Tipton v. City of Lakewood, 595 P. 2 d 689, 198 
Colo. 18. 

Editors and reporters, before being 
committed for refusal to testify in 
open court concerning sources for arti¬ 
cles containing information based upon 
sealed grand jury testimony are not 
entitled to a hearing to determine 
whether or not commitment for con¬ 
tempt has reasonable prospects of ac¬ 
complishing its purpose; their assur¬ 
ance of complete recalcitrance does not 
render the court powerless to commit 
them for contempt. 625 

62.5. U.S.—Gruner v. Superior Court of California in 
and for Fresno County, CaL, 97 S.Ct' 7, 429 U.S. 
1314, 50 L.Ed.2d 44. 

63. U.S,—U.S. v. Pollock, D.CArk., 201 F.Supp. 542 
—In re DI. Operating Co., D.C.Nev., 240 F.Supp. 
672. 

Ala.—Ex parte National Ass’n for Advancement of 
Colored People, 109 So.2d 139, 268 Ala. 531, revd. 
on oth. grds. 79 S.Ct 1001, 360 U.S. 240, 3 
L.Ed.2d 1205, reh. den 80 S.Ct. 43, 361 U.S. 856, 4 
LEd.2d 96, on remd., 122 So.2d 396, 271 Ala. 33 
Fla.—Franklin Acceptance Corp v. Superior Elec. In¬ 
dustries Inc., App., 167 So.2d 116 
Ill.—City Sav. Ass’n v. Mensik, 260 N,E.2d 110, 124 
HI App.2d 34, 47 A.L R 3d 670. 

Wis.—Wisconsin Family Counseling Services, Inc. v. 
State, App., 291 N.W.2d 631, 95 Wis.2d 670. 

Subpoena held sufficient 

U.S.—Nilva V. US., C.AN.D., 227 F.2d 74, reh. den. 
228 F.2d 134, affd. in part and sentence vac. 77 
S.Ct. 431, 352 U.S. 385, 1 L.Ed.2d 415, reh. den. 77 
S Ct. 716, 353 U.S. 931, 1 L.Ed 2d 724. 


Officer of union 

U S.—Curcio V. U S., N Y. f 77 S.Ct. 1145, 354 U.S 1 
1 L.Ed 2d 1225. 

Officers of corporation 

U.S.—Federal Trade Commission v. Scientific Livi 
Inc., D.C.Pa, 150 FSupp. 495, affd., C.A, ; 
F.2d 598, cert. den. 79 S.Ct 98, 358 U.S 867 
L.Ed 2d 99. 

Not contempt per se 

N.Y.—People v. Gold, 210 N.Y.S.2d 202. 

Pa.—Com. v. Fladger, 378 A. 2 d 440, 250 Pa Super 
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65. U.S.—U.S. v. Jacobs, D.C.Cal., 322 F.Supp. 12 
Ark.—Tudor v. Roberts, 415 S.W.2d 557, 242 Ark. 1 
Neb —City of Omaha v American Theater Corp , 1 

N.W.2d 155, 189 Neb. 441. 

N.Y—People v. Gold, 210 N.Y.S.2d 202. 

Ohio—State v Pussycat Cinex, 304 NE.2d 374, 
Ohio St.2d 108, cert. den. 94 S.Ct. 1971, 416 \ 
957, 40 LEd.2d 307. 

Corporate officer 

U.S—In re Schuffinan, DC.N.Y., 386 F.Supp. ] 

66 . Idaho—Barnett v. Reed, 460 P.2d 744, 93 Id 
319. 

67. Cal—Oksner v. Superior Court In and For 
Angeles County, 40 CalRptr. 621, 229 CA 
672. 

68 . U.S—Wilmot v. Doyle, GAAlaska, 403 I 
811. 

Cal —Kroneberger v. Superior Court In and For 
Angeles County, 16 CaLRptr. 339, 196 C.A.2d I 
Md.—Shapiro v. Ryan, 195 A2d 596, 233 Md. 
Tex—Ex Parte Salfen, Cr.App., 618 S.W.2d 766. 

69. N.Y.—Commission of Investigation of State 
Lane v. Lombardozzi, 180 N.Y.S.2d 496,7 AC 
48, affd. 185 N.Y.S.2d 550, 5 N.Y.2d 1026, 
N.E.2d 250, motion gr 186 N.Y.S.2d 653 
N.Y 2d 753, 159 N.E.2d 201, rearg den. 
N Y.S.2d 996, 6 N.Y.2d 878,160 N.E.2d 125, ( 
den. 79 S.Ct. 1447, 360 U.S. 930, 3 L.Ed.2d 1 
and 79 S.Ct. 1449, two cases, 360 U.S. 93< 
L.Ed.2d 1543, app dism. 80 S a. 51, 361 U.S. 
L Ed. 2d 49, cert den. and app. dism. 80 S.CL 
361 U.S. 10, 4L.Ed2d 50. 

Refusal of witnesses to testify in violation 
Justice Department Regulations not c 
tempt 

U.S—U.S. v. Feeney, D.C.Colo., 501 FSupp. 1 

70. Ga.—Jacobs v. State, 278 S.E.2d 21, 157 GaJ 
466, cert dism. 280 S.E.2d 836, 247 Ga. 

Subpoena addressed to corporate officer in ii 
vidual capacity 

N.Y—Glenmark, Inc. v. Carity, 229 N.Y.S.2d 255 
Misc.2d 874, mod. on oth. grds. 232 N.Y S 2d 
17 AD.2d 126. 
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72. Ml.—People v. King, 288 N.E.2d 672, 8 Ml.Ap 

2 . 

Neb.—'Tastee Inn. Inc. v Beatrice Foods Co., 
N.W.2d 664, 167 Neb. 264. 

Pa.—Petition of Start, 142 A.2d 449, 186 Pa.Super., 

73. U.S.—U.S. v. Flores, C.A.Cal„ 628 F.2d 
Ga.—Brown v. State, 172 S.E.2d 666, 226 Ga. 114, i 

den. 90 S.Ct 2268, 399 U.S 933, 26 L.Ed.2d 
Witness entitled to be informed of subject matte 
investigation and how questions are pertinent the 
N.J.—Application of Waterfront Commission of 1 
York Harbor, 189 A2d 36, 39 NJ. 436, affi 
part 84 S.Ct. 1594, 378 U.S. 52, 12 L.Ed.2d 
motion den. 85 S.O. 183, 379 U.S. 898, 13 L.E 
174 

Immunity 

U.S.—Los Angeles Memorial Coliseum Commissk 
National Football League, D.GCaL, 89 F.l 
489. 

N.Y.—O’Neil v. Kasler, 385 N.Y.S.2d 684, 53 A1 
310. 
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Relevance determined at onset of proceeding 

Idaho—-Marks v. Vehkrw, 671 P.2d 473, 105 Idaho 560 
75. Miss —Electric Reduction Co of Canada, Li mated 
v. Crane, 120 So 2d 765, 239 Miss 18 
NY—People v McAdoo, 257 NYS2d 763, 45 
Misc2d 664, affd 272 NYS.2d 412, 5! M«c2d 
263, cert den. 87 SQ 1479, 386 US 1031, 18 
LEd.2d 592. 

Challenging adverse ruling is by appeal not 
disobedience 

Wash—Dike v Dike, 448 P2d 490, 75 Wash2d 1 

78. Mass.—Corcoran v Com. 138 NE2d 348, 335 
Mass 29 

Neb —Tastee Inn, Inc. v Beatrice Foods Co, 92 
N.W.2d 664, 167 Neb 264. 

79. U.S.—U.S v Cantillon, D.C.Cal, 309 F.Supp. 
700 

NY—Wylie ex rd. Stratton v. Wylie, 154 NY.S2d 

351, 3 Misc.2d 518. 

Refusal to test validity of order 

Ill— People v Ryan, 189 N.E.2d 763, 40 lll.App.2d 

352, revd. on oth. gnfe, 197 NE2d 15, 30 I11.2d 
456 

82. US—U.S. v. Hawkins, C.A.Wash, 501 F2d 
1029, cert, den 95 SCt. 668, 419 US. 1079, 42 
L.Ed.2d 674 

III —People v Hams, 413 N E 2d 1369, 46 Ill.Dec. 256, 
91 niApp3d 1 

La.—State v. Clay, 388 So 2d 808. 

Md.—A. V. Laurins A Co, Inc. v Prince George's 
Cbunty, 420 A.2d 982, 46 Md.App 548 
NY.—People v Gomez, 437 NY.S2d 571, 108 
Misc 2d 480 

Witness held contumacious 
Mich—People v. Joseph, 165 N.W.2d 633, 14 Mich 
App 494, affd. in part, revd. in part on oth grds 
179 N.W.2d 383, 384 Mich. 24. 

N.Y —Marino v. Meyers, 403 N YR2d 29, 61 A D 2d 
938. 

R.L—Marcocchio v. Superior Court, 167 A.2d 553, 92 
R.I. 199. 

Opportunity to purge 

Fla.—Aiello v. State, App., 338 So.2d 1101. 

N.Y.—Marino v. Myers, 407 N.Y.S.2d 151, 64 A D.2d 
600, dismissal den. 383 N.E.2d 1159, 45 N Y.2d 
961, 411 N.Y.S 2d 566, app. den. 397 NE.2d 758, 
48 N Y.2d 706, 422 N.Y.S,2d 68, affd. 400 N R2d 
371, 48 N.Y.2d 866, 424 N.Y.S 2d 43Z 

83. U.S.—Matter of Thorp, C.A.Cal., 655 F.2d 997. 

Gretsky v. Miller, D.CMass., 160 F.Supp. 914- 
State of N.C v. Carr, DCN.C, 264 F.Supp. 75, 
app. disin. 386 F.2d 129. 

CaL—Cohen v. Superior Court of Los Angeles County, 
343 P,2d 286, 173 C.A.2d 61. 

Tex.—Ex parte Moreland, Cr., 415 S.W.2d 428. 
Religious belief no excuse 
NG—In re Williams* 151 S.R2d 317, 269 NC. 68, 
cert. den. 87 S.Ct. 2137, 388 U.S. 918, 18 L.Ed.2d 
1362. 

Refusal of reporter to disclose sources of infor¬ 
mation held not contempt 
Minn.—Thompson v State, 170 N.W.2d 101,284 Minn. 
274. 

84. Wash.—State ex rd. Sowers v. OJwdl, 394 P.2d 
681, 64 Wash.2d 828, 16 AX.R.3d 1021. 
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87. Ill—People v. Lurie, 235 N.E.2d 637, 39 I11.2d 
331. 

Under other circumstances persons 
failing to produce certain documents 
have been held not to be punished for 
contempt 87 * 5 

87.5. U.S.—In re Vcrplank, D.GCaL, 329 F.Supp. 
433. 


Where no damage to adversary mid proceeding 
not effected 

US — Babet*Tenda Ccrp v Scharco Mfg. Co, DC 
NY, 156 FSupp 582 

91. US—US. v Piccolo, DC Conn, 295 FSupp 
955. 

92. US—US. v Bnckey, C.A.Ark, 426 F2d 680, 
cert den 91 SCt 55, 400 US. 828, 27 L.Ed2d 
57 

Del—Pitts v State, 421 A.2d 901 

III.—People v Clark, 280 N E 2d 723, 4 IU App.3d 301 

94. Ill—People v Clark, 280 NE2d 723. 4 III 
App 3d 301 

RI —Marcocchio v Superior Court, 167 A 2d 553, 92 
RI 199, 

95. US—U.S. v Snyder. CACal, 428 F.2d 520, 
cert, den 91 S.Ct 139, 400 US 903, 27 L,Ed2d 
139 

Cal—McComb v Superior Court, In and For City and 
County of San Francisco, 137 CalRptr. 233, 68 
C.A.3d 89 

III—People v. dark, 280 N.E 2d 723, 4 Ili.App.3d 301 
NY.—People v. Forsyth, 439 NYS.2d 808, 109 
Misc 2d 254 

96. N J—Application of Attorney General of NJ, 
281 A 2d 284. 116 N J.Super. 143. 

97. NY-People v D’Amalo, 211 NY.S.2d 877, 12 
A D.2d 439 

Fla—Studnick v State, App, 341 So.2d 808. 

99. Fla.—Studnick v. State, App, 341 So.2d 808. 
Tenn -In re Parities, 437 S.W.2d 532, 59 Tenn.App. 
69 

1. N.Y— People ex rel Valenti v. McOoskey, 185 
N.Y.S,2d 952, 8 AD 2d 74, motion den. 186 
N.Y.S 2d 677, 6 N Y 2d 780, 159 N.E.2d 218. affd. 
189 N.Y.S 2d 898, 6 N.Y 2d 390, 160 N E 2d 647, 
app. dism 80 S Q 585. 361 U S 534, 4 L Ed 2d 
537 
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5. U.S—Richardson v US., C.A.Mo., 273 F2d 144. 
Ill—People v. Gilliam, 227 N.E.2d 96, 83 Ill.App2d 

251 

Mo.—State ex rd. Lee v. Cavanaugh, App., 419 S.WJd 
929. 

N.Y—People v. Fischer, 423 N.E.2d 349, 53 N.Y.2d 
178, 440 N.Y S.2d 872 

Ruslan v. Detken, 326 N.Y.S 2d 661, 37 A.D 2d 
956, affd 298 A.2d 101, 32 N.Y.2d 293, 344 N.Y. 
S.2d 933 

People v. Rappaport, 391 NE2d 1284, 47 
N.Y.2d 308, 418 N.Y.S.2d 306, ccrt. den. 100 S.Ct. 
450, 444 U.S. 964, 62 L.Ed.2d 376. 

False and evasive profession of inability to re¬ 
call 

U.S —Langefla v. Commissioner of Corrections, State of 
N.Y., C.A.N.Y., 545 F.2d 818, cot den. 97 SQ. 
1679, 430 U S. 983, 52 LEd.2d 377. 

6. U.S.—Stahl v. State of N.Y., D.C.NY, 520 

F-Supp 221. 

N.Y.—People ex rel. Valenti v. McOoskey, 186 N.Y. 
S.2d 798, 17 Misc.2d 695, revd on oth, grds. 185 
N.Y.S.2d 952, 8 A D.2d 74, motion den. 186 N.Y. 
S.2d 677, 6 N.Y.2d 780, 159 N,E.2d 218, aUd. 189 
N.Y.S.2d 898, 6 N.Y^d 390, 160 N,E2d 647, app. 
dism. 80 S.Q. 585, 361 UR 534, 4 L.EA2d 537. 

7. UR—Matter of Grand Jury Empanelled February 

14, 1978, C A.NJ, 603 F.2d 469. 

Ill—People v, Brown, 326 N.E.2d 568, 27 IILApp.3d 
891. 

Minn.—Minnesota State Bar Ass’n v. Divorce Assist¬ 
ance Ass’ii, Inc, 248 N.W.2d 733, 311 Minn. 276. 

8. UR—Malloy v. Hogan, US Conn., 84 S.Ct 1489, 

378 UR 1, 12 LEd.2d 653. 

UR v. De Lucia, C A.I1L, 256 F.2d 493-U.S. v. 
Compton, GA.Tenm, 365 F.2d 1, cert. den. 87 
S.Ct. 391, 385 UR 956, 17 L.Ed.2d 303. 

Fla,—Ballengee v. State, App., 144 $o.2d 68. 

HI—City of Chicago v. Berg, 199 N.E.2d 49, 48 Ill. 
App.2d 251. 
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U—In re Parker, 357 So.2d 508 

Mass.—Taylor v Com, 338 N E.2d 823, 369 Mas*. 183. 

Mo—Presta v Owsley, App., 345 SW.Zd 649. 

NM —State v Watson, App., 487 P.2d 197, 82 N.M. 
769. 

N Y —Anonymous v. Arkwright, 170 N.Y S.2d 538, 5 
A.D 2d 792 

Old —Ex parte Dnggs. 325 P 2d 72—Bryant v. State, 
Cr., 434 P.2d 498 

Pa.—Petition of Start, 142 A.2d 449, 186 Pa.Soper. 
509—Com. v Fisher, 149 A.2d 666, 189 PaSuper. 
13, affd, 157 A.2d 207, 398 Pa. 237. 

R.I.—Hummed v. Superior Court, 211 A.2d 272, 100 

R. I 54. 

Wash—Dike v. Dike, 448 P.2d 490, 75 Wa*h.2d I. 
Matters considered 
(2) Other matters. 

U.S.—U.S V. Yurasovich, C A Pa, 580 F.2d 1212. 
Md.—Kober v State, 395 A.2d 1228, 41 Md.App. 174. 
Mich.—In re Grand Jury Proceedings Na 93,164, 179 
N.W.2d 383, 384 Mich. 24. 

Ohio—State v Prato, 206 N.E.2d 917, 2 Ohio App.2d 
115. 

Determination by court 

Colo —Tipton v Qty of Lakewood, 595 P.2d 689, 198 
Colo. 78 

Md.—Kober v. State, 395 A.2d 1228, 41 McLApp. 174. 
Okl —Layman v. Webb, Cr., 350 P.2d 323. 

Refusal to testify held not justified 
(1) US —Brown v. US. CA.Mich., 234 F.2d 140, 
affd. 78 SQ. 622, 356 UR 148, 2 LEd.2d 589, 72 
A.LR.2d 818, reh den. 78 S.Q. 776, 356 UR 948, 2 
L.Ed.2d 822—U S. v. Gebhaid, CA.CaL, 426 F.2d 965. 
Mich—In re Grand Jury Proceedings No. 93,164, 179 
N.W,2d 383, 384 Mich. 24. 

N.J.—In re Botardo, 170 A 2d 816, 34 NJ. 599. 

State v. Craig, 257 A.2d 737, 107 N JRiper. 196. 
Pa.—Com. v. Katz, 198 A.2d 57a 414 Pa. 108. 

Effect of direction to answer 
U.S.—Maness v. Meyers, Tex., 95 S.Q. 584, 419 UR 
449, 42 LEd2d 574. 

DC—Tranb v. US., C.A., 232 F,2d 43, 98 URApp. 
DC 43. 

Probation revocation hearing 

Cal.—People v. Coleman, 120 CalRptr. 384, 533 P.2d 
1024, 13 C3d 867 

Privilege not applicable 

Me.—State v. Williams, 395 A.2d 1158. 

Md.—Williams v. Director, Patuxent Inst, 347 K2A 
179, 276 Md 272, cart dea 96 S.Ct 2178, 425 
UR 976, 48 L.Ed2d 801. 

Effective grant of immunity not shown 

N.M.—Campos v State* 580 P.2d 966, 91 N.M 745. 
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9. U.S.—U.S. v. Wilson, N.Y, 95 S.Ct 1802,421 UR 
309, 44 L.Ed.2d 186 

UR v. BuMno, CA.N.Y., 285 F2d 408—Ruth¬ 
erford v. U.S., C.A.Wash., 365 F.2d 353, cert den. 
87 S.Ct. 598, 385 U.S. 987, 17 L.Ed.2d 449, reh. 
den. 87 S.Ct 771, 385 U.S. 1043, 17 LRd.2d 
688—December 1968 Grand Jury v. UR, CA.HL, 
420 F 2d 1201, cert den. 90 S.Ct 1260, 397 U.S. 
1021, 25 LEdJd 531—U.S. v. Gebhaid, CA.CaL, 
426 F.2d 965. 

UR v. Pagano, D.C.N.Y., 171 F.Supp. 435. 
Cal—People v. Clemmons, 25 CalRptr. 467, 208 
CA.2d 696. 

Fla.—Ballengee v. State, App., 144 So.2d 68. 

La.—State v. Knowles, 395 So 2d 678. 

Minn.—Minnesota State Bar Ass’n v. Divorce Assist¬ 
ance Ass’n, Inc. 248 N,W.2d 733, 311 Mmn. 276. 
N.Y.—Second Additional Grand Jury of Kings County 
v. CinUo, 230 N,YR2d 303, 16 A.D.2d 605, affd. 
188 N.R2d 138, 12 N.Y.2d 206, 237 N.Y.S^d 709, 
94 A.L.R.2d 1241-People v. Woodruff, 272 N.Y. 

S. 2d 786, 26 A.D.2d 236, app. dism. 232 N.E.2d 
652, 20 N.Y.2d 879, 285 N.Y.S.2d 622, affd. 236 
N.R2d 159, 21 N.Y.2d 848, 288 N.YR2d 1004. 
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Ohio—State v. Prato, 206 N.E2d 917, 2 Ohio App2d 
115 

R.I.—State v. Paquette, 369 A.2d 1096, 117 R I 638. 
Tenn—In re Parmes, 437 SW.2d 532, 59 Tenn.App 
69 

Wis— State v Blake, 175 N.W.2d 210, 46 Wis2d 386 
Duty of affirmative demonstration of immunity 
U.S.—Stevens v. Marks, N.Y, 86 S.Ct. 788, 383 US 
234, 15 L.Ed.2d 724 

Precompliance review 

U.S.—Maness v. Meyers, Tex, 95 SQ 584, 419 U.S 
449, 42 L.Ed.2d 574. 

Confusion of witness immaterial 

Ill—People v. Denson, 322 NE.2d 464, 59 Ill 2d 546 

Limited immunity 

Ga —Powell v. Allen, 230 S E 2d 343, 140 Ga App. 186 
Prosecution of defendant who refuses to testify 
proper 

Colo.—People v. Castango, App., 674 P.2d 978. 

The decision to treat a refusal to testi¬ 
fy by an immunized witness as crimi¬ 
nal, rather than civil, contempt, falls 
within the trial court's discretion . 103 

10.5. US.—US V Wilspn, 95 S.Ct. 1802, 421 US 
309, 44 L.Ed.2d 186 

Watkins v. Howard, D.C-Wis., 441 F.Supp. 486 
Refusal as civil or criminal contempt m grand jury 
proceedings, see CJ.S. Grand Junes § 41. 

1L Kan.—Governmental Ethics Commission v. Ca¬ 
hill, 594 P.2d 1103, 225 Kan. 772, app. dism 100 
S.Ct 654. 

13. N.C.—In re Williams, 152 S.E2d 317, 269 N.C 
68, cert. den. 87 S.Ct 2137, 388 U.S. 918, 18 
L.Ed.2d 1362. 

15. Ga.—Berger v. North American Co., 246 S.E.2d 
716, 146 Ga.App. 475. 

Id. N.Y.—City of Buffalo v. Ives, 286 N.Y.S,2d 517, 
55 Misc.2d 730. * 

18. Unilateral determination question immate¬ 
rial contempt 

Ind.—Aguilar v. State, App, 416 N.E.2d 887. 

19. U.S.—U.S. v. Flores, CA.Cal, 628 F.2d 521. 

In re Buonacoure, D.C.Pa., 412 F.Supp. 904—In 
re Butcher, D C.Tenn. f 562 F.Supp. 25. 

Witness already in jail 

(2) Incarcerated witness not Immune from coercive 
contempt sanctions. 

U.S.—Martin v. U S, C.A.Mo., 517 F.2d 906, cert, den 
90 S.Ct. 105, 423 U.S. 856, 46 L.Ed.2d 81. 

Care required in respect of rights of witness 

Mass.—Corcoran v. Cora, 138 NE2d 348, 335 Mass. 
29. 

Jurisdiction held lacking 

(1) In absence of service of process. 

Cal.—Kroneberger v. Superior Court In and For Los 
Angeles County, 16 CaLRptr. 339, 196 C A.2d 206. 

(2) Subpoena not a lawful process. 

Pa.—Weiss v. Jacobs, 175 A.2d 849, 405 Pa. 390. 
No duty to enforce sua sponte 
Mo.—State v. Mixen, 426 SW.2d 91 
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21. U.S.—Slagle v. State of Ohio, Ohio, 81 S.Ct. 1076, 
366 US. 259, 6 LEd.2d 277. 

U.S. v. Pagano, D.C.N.Y., 171 F.Supp. 435. 

Fatal defect 

(2) Other instances. 

Fla.—Aiello v. State, App., 338 $o.2d 1101. 

Notice of motion 

N,Y.—In re Falcone, 232 N.Y.S.2d 80, 34 Misc.2d 729. 

22. HL—People v. Star, 198 N.E.2d 101, 30 m.2d 
491. 

Maaa—SandreUi v. Com-, 172 N.E2d 449, 342 Mass. 
139, $8 A.LJL2d 450. 


N.Y.—People v Dercole, 424 N.Y.S.2d 459, 72 A.D 2d 
318, app. dism 419 NE2d 869, 52 NY 2d 956, 
437 N Y S 2d 966 

Barden of proof 

(3) Other matters. 

U S —Sigety v Abrams, C A N Y, 632 F 2d 969 

In re Thompson, DC NY., 213 F.Supp 372, 
revd. on oth. grds, C.A., 319 F 2d 665 
Ark—Rhea v State, 291 S.W.2d 505, 226 Ark. 581 
Ind.—Aguilar v State, App., 416 N E 2d 887 
NY.—In re Shapolsky, 185 NY.S.2d 639, 8 AD 2d 
122—People v D’Amato, 211 N Y.S.2d 877, 12 
A.D 2d 439 

Evidence at earlier trial 

U S — Nilva V. U.S , C.A.N D , 227 F 2d 74, reh. den. 
228 F.2d 134, affd. in part and sentence vac. on 
oth grds. 77 SCt 431, 352 US. 385, 1 L.Ed.2d 
415, reh den 77 S Ct. 716, 353 US. 931, 1 UEd.2d 
724. 

Evidence held sufficient 

(1) U S.—Nilva v U S., 227 F 2d 74, supra, reh. den 
228 F2d 134, affd. in part and sentence vac. on oth. 
grds 77 S.Ct. 431, 352 U.S. 385, 1 L.Ed.2d 415, reh. 
den 77 SCt. 716, 353 U.S. 931, 1 L Ed 2d 724. 

Miss.—Ridgeway v State, 100 So.2d 99, 232 Miss. 588 

(4) Other matters 

U.S—James v U.S., C.A.Minn, 275 F.2d 332, cert 
den 80 S.Ct 1077, 362 U S. 989, 4 L.Ed 2d 1022— 
U.S. v. Snyder, C A Cal, 428 F.2d 520, cert den. 
91 SCt 139, 400 U.S 903, 27 UEd.2d 139. - 
U.S v Pagano, D C.N.Y., 171 FSupp. 435 
Fla.—McDaniel v. State, App , 213 So.2d 505—Little 
Beaver Theatre, Inc. v. State ex rel. Gerstein, App., 
259 So.2d 217. 

HI.—People v. Dorris, 373 N E2d 77, 14 Ill.Dec. 946, 
57 Ill App.3d 378. 

Ind—Aguilar v. State, App, 416 N.E.2d 887. 

N.Y.—Application of Second Additional Grand Jury of 
Kings County, 202 N Y.S.2d 26, 10 A.D 2d 425, 
affd. 203 N.Y.S 2d 841, 8 N Y.2d 220, 168 N.E 2d 
883—Application of Second Additional Grand Jury 
of Kings County, 202 N.Y S.2d 26, 10 A.D 2d 425, 
affd. 203 N.Y S.2d 841, 8 N.Y 2d 220, 168 N.E 2d 
883. 

Pa.—Com. v. Strickler, 393 A 2d 313, 481 Pa. 579. 
Wis.—State v. Washington, 266 N.W.2d 597, 83 Wis.2d 
808. 

Evidence held insufficient 

(1) Ill.—People v. Witherspoon, 367 N.E2d 313, 9 
Ill.Dec. 879, 52 IU.App.3d 151. 

N.Y.—Gold v. Valentine, 318 N.Y.S.2d 360, 35 A.D.2d 
958. 

(2) N.Y.—Hynes v. Hartman, 406 N.Y.S.2d 818, 63 
A.D.2d 1. 

(4) To show other matters. 

Ark.—Rhea v. State, 291 S.W.2d 505, 226 Ark. 581. 
III.—People v, Stewart, App., 374 N.E2d 1006, 16 
Dl.Dec 231, 58 Ill.App.3d 630. 

N.Y.—Gold v. Valentine, 318 N.Y.S.2d 360, 35 A.D.2d 
958 

Finding 

U.S.—U S. v. North, C A.Pa., 621 F 2d 1255, cert. den. 
101 S.Ct. 199, 449 U.S. 866, 66 L.Ed.2d 84. 

23. Setting forth questions asked 

(2) Other matters. 

U.S.—U.S. v. Pagano, D.C.N.Y., 171 F.Supp 435. 

Production of minutes 

Or.—State v. O’Malley, 435 P.2d 812, 248 Or. 601, on 
remand, 461 P.2d 832, 10 Or.App. 239, revd. on 
oth. grds. 469 P.2d 36, 255 Or. 544. 

Statutory requirement not satisfied 
Or.—State ex rel. Spencer v. Howe, 576 P.2d 4, 281 Or. 
599. 

24. U.S.—In re Grand Jury Investigation, GA.Pa., 
545 F.2d 385. 

CaL—People v. Warburton, 86 CaLRptr. 894, 7 C A.3d 
815, cert. den. 91 S-Ct 587, 400 U.S. 1022, 27 
L.Ed.2d 634. 
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Idaho—Dutton v. District Court of Third Judicial Ok 
tnct In and For Owyhee County, 518 P.2d 1182,9, 
Idaho 720. 

Hearing in judge’s home county, as matter o 
convenience, not erroneous 

Tenn—In re Parmes, 437 SW.2d 532, 59 TeruLApr 
69. 

When appropriate 

US.—U.S v Wilson, N.Y, 95 S.Ct 1802, 421 Uj 
309, 44 LEd.2d 186 

Absence of counsel voids contempt adjudicatioi 

Pa.—Com. v Abrams, 336 A 2d 308, 461 Pa 32; 

Instructions to jury 

N.Y.—People v Ianmello, 325 N.E.2d 146, 36 N.Y.2 
137, 365 N.Y S 2d 821, cert den. 96 S.Ct. 52, 42 
U.S. 831, 46 L.Ed 2d 48 

Right to counsel 

Colo.—Padilla v. Padilla, App., 645 P.2d 1327. 

25. U S.—Baker v Eisenstadt, C.A Mass, 456 F.2 
382, cert den. 93 S.Ct 110, 118, 409 U.S. 846,3 
LEd.2d 87. 

Del —Pitts v State, 421 A.2d 901. 

Ky—Otis v. Meade, 483 S.W.2d 161. 

Mass.—Com. v. Corsetti, 438 N.E 2d 805, 387 Mass, 
stay den. 103 S Ct. 3, 458 U.S. 1306, 73 L.Ed.2 
1391 

NJ—State v. De Cola, 164 A.2d 729, 33 NJ. 33 

N.C—In re Williams, 152 S E2d 317, 269 N.C 6 
cert. den. 87 S.Ct. 2137, 388 U.S. 918, 18 L Ed.: 
1362. 

Inappropriate under circumstances 

U.S.—US. V. Marra, CAN.Y., 482 F2d 1196. 

Wash.—State v. Hemer, 627 P.2d 983, 29 Wash.Ap 
193. 

When appropriate 

U.S.—US. v. Wilson, N.Y., 95 S.Ct 1802, 421 U. 
309, 44 L.Ed.2d 186. 

26. N.M. — State v Sanchez, App , 556 P.2d 359, l 
N M. 673 
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28. U.S.—December 1968 Grand Jury v. U.S., C 
DL, 420 F.2d 1201, cert, den 90 S.Ct. 1260, 3' 
U.S. 1021, 25 L.Ed.2d 531 

Conn—State v. Altrui, 448 A.2d 837, 188 Conn. If 

Before use of criminal sanctions court shou 
first apply coercive remedies 

U.S.—'Yates v. U.S., Cal, 78 S.Ct. 128, 355 U.S. 66, 
L.Ed.2d 95—Shillitam v. U.S., N.Y., 86 S.Ct. 153 
384 U S. 364, 16 L.Ed.2d 622. 

Civil and criminal sentences can be impoa 
simultaneously 

U.S—Yates v. U.S., Cal., 78 S.Ct. 128, 355 US. 66, 
L.Ed.2d 95. 

29. U.S.—U.S. v Yates, D.CCaL, 158 F.Supp. 4f 
affd., CA., 252 F 2d 568, remd. 78 S.Ct. 766, 3 
U.S. 363, 2 LEd.2d 837. 

Cal.—In re Abrams, 166 CaLRptr. 749, 108 C.A. 
685. 

Ky.—Miller v. Vettiner, 481 S.W.2d 32. 

NY—Glendon v. Glendon, 258 N.Y.S.2d 20, 
Misc.2d 855, mod. on oth. grds 261 N.Y S.2d * 
24 A.D.2d 492, cross motion den. 213 N E2d 4! 
16 N.Y.2d 1042, 266 N YS.2d 116. 

Ohio—In re Roberts, 185 N.E2d 452, affd. 191 N R 
816, 175 Ohio St. 123. 

Or.—State ex rel. Spencer v. Howe, App., 566 P.2d V. 
revd. 576 P.2d 4, 281 Or. 599. 

Pa,—Com. v. Strickler, 393 A.2d 313, 481 Pa. 5; 

Tenn.—Wahlquist v. State, 378 S.W.2d 742, 213 Ter 
626. 

Punishment held not grossly excessive 

U.S—Nilva v. U.S., GA.N.D., 227 F.2d 74, reh. d< 
228 F.2d 134, affd. in part and sentence vac. 
oth. grds. 77 S.Ct. 431, 352 U.S. 385, 1 L.Ed. 
415, reh. den, 77 S.Ct. 716, 353 U.S. 931, 1 L.Ed. 
724—Yates v. U.S., CA.Cal., 252 F.2d 568, cat 
remd. 78 S.Ct. 766, 356 U.S. 363, 2 LEd2d 8 
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Ky —Otis v Meade, 483 S W 2d 161 
Punishment held excessive 
US—Baker v. Eisenstadt, CA.Mass, 456 F,2d 382, 
cert, den 93 S.Ct 110, 118, 409 US. 846, 34 
L.Ed 2d 87 

Ark.—Morrow v. Roberts, 467 S W.2d 393, 250 Ark 
822 

Pa—Com v Katz, 198 A 2d 570, 414 Pa 108. 
Imposition of fine on corporation 
N.Y —Spuncraft, Inc. v. Lon Jay Mfg. Co., 263 N Y 
S2d 211, 47 Misc.2d 780 

Punishment held not abuse of discretion 

U.S.—US V Seavers, CA.Ohio, 472 F.2d 607 
HI—Schmoll v. Bray, 377 N E2d 1172, 18 Ill.Dec 536, 
61 Ill App 3d 64. 

Ky —Arnett v. Meade, 462 S.W.2d 940 
N M —State v Sanchez, App, 556 P.2d 359, 89 N M. 
673 

Statute limiting punishment held invalid 

Ky —Arnett v. Meade, 462 S.W.2d 940—Otis v. Meade, 
483 S.W.2d 161. 

Punishment not excessive 
Ill—People v. Denson, 322 N.E.2d 464, 59 IU.2d 546 
Cannot impose both fine and imprisonment 
U.S —US. V. Sampogne, C.ANY, 533 F.2d 766 
Statute construed 

US.—U.S. v. Johnson, CA.Mich., 736 F.2d 358, app. 
after remand 752 F.2d 206 

30. US—U.S. v. Wilson, N.Y., 95 S.Ct 1802, 421 
US 309, 44 L Ed 2d 186. 

Sigety v. Abrams C A.N.Y., 632 F.2d 969. 
Cal.—In re McKinney, 73 Cal.Rptr 580, 447 P.2d 972, 
70 C2d 8. 

Ky.—Young v. Knight, 329 S.W.2d 195, 77 ALR2d 
994 

N.Y.—People ex rel. Valenti v. McCloskey, 186 N.Y. 
S2d 798, 17 Misc.2d 695, revd. on oth. grds. 185 
N.Y S 2d 952, 8 A.D 2d 74, motion den. 186 N.Y. 
S 2d 677, 6 N.Y.2d 780, 159 N R2d 218, affd 189 
N.Y.S.2d 898, 6 N Y.2d 390, 160 N.R2d 647, app. 
dism. 80 S.Ct. 585, 361 U.S. 534, 4 L.Ed 2d 537 

Duration 

(2) Other matters 

N.J.—Catena v Seidl, 343 A.2d 744, 68 NJ. 224. 
Commitment of corporate officer for disobedi¬ 
ence of corporation 

N.Y.—Spuncraft, Inc v. Lon Jay Mfg. Co, 263 N.Y. 
S2d 211, 47 Misc2d 780 

32. US.—Shilhtani v. U.S., N.Y, 86 SO. 1531, 384 
U.S. 364, 16 LEd.2d 622 

HI.—People v. Denson, 322 N.E.2d 464, 59 I11.2d 546. 
N.Y.—In re Katzenstem, 212 N.Y.S.2d 710, 13 A D 2d 
517, motion gr. 214 N.Y.S2d 681, 13 A.D.2d 541. 
34. U.S.—In re Loughran, D.C.Cal., 276 F.Supp 393 
—In re Lazarus, D.C Cal, 276 F.Supp. 434. 
Cal.—People v. Clemmons, 25 Cal.Rptr. 467, 208 
C.A.2d 696 

Ky.—Hardin v. Summitt, 627 S.W.2d 580 
N.J.—State v. Sottenou, 303 A 2d 585, 123 NJ.Super. 
434. 

Ohio-State v. Antill, 197 N.E2d 548, 176 Ohio St. 61. 

Purpose 

U.S.—US. ex rel Goodman v. Kehl, C.A.N.Y., 456 
F.2d 863. 

36. U.S.—In re Dinnan, C.A.Ga., 625 F.2d 1146. 
Ohio—State v. Kilbane, 400 N.R2d 386, 61 Ohio St.2d 

201, 15 0.0.3d 221. 

Definite term necessary 

Pa—Com. v. Fisher, 149 A.2d 666, 189 Pa.Super. 13, 
affd, 157 A.2d 207, 398 Pa. 237. 

37. US—Yates v. U.S., Cal., 78 S.Ct 128, 355 US. 
66, 2 L.Ed.2d 95. 

Alaska—E.L.L. v. State, 572 P.2d 786. 

No further opportunity to purge 
U.S—Howell V. Jones, C.A/Tex., 516 F.2d 53, reh. den. 
521 F.2d 815, cert. den. 96 S.Q. 1116, 424 U.S, 


916, 47 L Ed 2d 321, reh. den. 96 S Ct 1687, 425 
US 945, 48 L.Ed 2d 189 

39. U S—Yates v. U S, Cal, 78 S Ct 766, 356 U.S 
363, 2 L Ed 2d 837. 

Mich—People v Joseph, 165 N.W.2d 633, 14 Mich 
App 494, affd in part, revd in part on oth, grds 
179 N W 2d 383, 384 Mich. 24 

Effect of imprisonment during trial 

US— Daschbach v U.S., C. A Wash., 254 F.2d 687. 
Sentences held not deemed to be imposed for 
purpose of coercion 

US.—Yates v US, 78 SO. 128, 355 U.S. 66, 2 
L Ed.2d 95 
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On the other hand, a witness’ courte¬ 
ous demeanor and understandable re¬ 
luctance to testify are factors to con¬ 
sider in assessing the penalty , 405 par¬ 
ticularly where the witness’ refusals 
seem to have no perceptible effect on 
the outcome of the trial . 4010 

40.5. Reluctance to be informer 

US—Yates v. US, Cal., 78 S Ct. 128, 355 U.S 66, 2 
L Ed.2d 95 

40.10. U.S.—Yates v. U.S., 78 S.Ct. 128, 355 U.S. 66, 
2 L.Ed.2d 95. 

41. Not a resentencing 

Ill—People v Denson, 305 N.E.2d 263, 16 IUApp.3d 
230, affd. 322 N.E 2d 464, 59 Ill 2d 546. 

42. Answers not warranting further commit¬ 
ment 

N Y—People ex rel Valenti v Sheriff of City of New 
York, 197 N,Y.S.2d 742, 10 A.D 2d 684, affd 204 
NY.S,2d 188, 8 N.Y.2d 959, 168 N E.2d 853 

43. Mass.—In re DeSauJmer, 279 N E.2d 287, 360 
Mass. 757. 

N.M.—State v. Sanchez, App, 556 P 2d 359, 89 N M 
673. 

44. U.S.—Baker v. Eisenstadt, C.A-Mass^ 456 F.2d 
382, cert. den. 93 $.Ct. 110, 118, 409 U.S 846, 34 
L Ed.2d 87. 

Ind —In re Contempt Findings Against Schultz, App, 
428 N.E.2d 1284. 

N.Y—People v. Epps, 299 N.Y S.2d 878, 32 A.D.2d 
625—People ex rel Vano v Kreuger, 297 N.Y.S.2d 
488, 58 Misc.2d 1023 

48. Ga.—State v. Brantley, 249 S E,2d 365, 147 Ga. 
App. 569. 

NJ.—State v. De Cola, 164 A.2d 729, 33 NJ 335. 
N.Y.—Commission of Investigation of State by Lane v 
Lombardozzi, 180 N.Y.S,2d 496,7 A.D.2d 48, affd. 
185 N.Y.S.2d 550, 5 N-Y.2d 1026, 158 N.E.2d 250, 
motion gr. 186 N.Y.S.2d 653, 6 N.Y.2d 753, 159 
N.E.2d 201, rearg. den. 188 NY.S2d 996, 6 
N Y.2d 878, 160 N.R2d 125, cert. den. 79 S.Ct. 
1447, 360 US. 930, 3 LEd.2d 1543, and 79 S.Ct 
1449, two cases, 360 U.S 930, 3 LEd.2d 1543, app. 
dism. 80 S.Ct. 51, 361 U.S. 7, 4 LEd.2d 49, cert, 
den. and app. dism. 80 S.Ct. 59, 361 U.S. 10, 4 
L.Ed.2d 50. 

Particular proceeding held not proper 

US—U.S. V. Hankins, GA,Miss„ 565 F.2d 1344, reh. 
den., GA., 581 F.2d 431. Cert den. 99 S.Ct 1218, 
440 US. 909, 59 L.Ed.2d 457. 

N.Y—People v. Epps, 299 N.Y.SJd 878, 32 A.D.2d 
625. 

49. Interlocutory order not reviewabk 

HI—JFS v. ABMJ, 1 Dist, 458 NX.2d 76, 75 Ill.Dec. 
908, 120 III App. 3d 261. 

50. Interlocutory order not renewable 

NJ.—State v. De Cola, 164 A.2d 729, 33 NJ. 335, 

9*8® 411 

51. Weight of trial court decision 

US—American Cyanamid Co. v. Sharff, C.A.N J., 309 
FJd 790. 
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Findings entitled to great weight 
Tenn —Wahlqutst v. State, 378 S.W 2d 742, 213 Tenn. 
626. 

Reversal not required for technical failure to 
follow statute In absence of harm 
Ind —Aguilar v. State, 416 N,E2d 887. 

Where a lower court does not specifi¬ 
cally say that a witness is in criminal, 
rather than civil, contempt for refusing 
to testify under a grant of immunity, 
but the record demonstrates that the 
contempt is criminal, the witness is 
required to serve the entire sentence 
imposed and he is not entitled to re¬ 
lease after the conclusion of the crimi¬ 
nal trial in which he refuses to testi¬ 
fy . 515 

51.5. US—US. V. North, C.A.Pa., 621 F.2d 1255, 
cert, den 101 S.Ct 199, 449 U.S 866, 66 LEd.2d 
84 

General rules govern as to the deter¬ 
mination and disposition on review of 
these proceedings . 525 

52.5. Cal.—Farr v. Superior Court of Los Angeles 
County, 99 Cal.Rptr. 342, 22 C.A.3d 60, cert. den. 
93 SCt. 430, 409 US 1011, 34 L.Ed.2d 305. 

Fla.—King v State, App, 353 So.2d 180. 

Reversal 

US.—Yates v. U.S., Cal, 78 S.Ct 128, 355 US. 66, 2 
L,Ed.2d 95. 

Fla.—Weech v. State, App, 309 So.2d 246. 

ID—People v Carradine, 287 N.E.2d 670, 51 IlL2d 231. 
Mo—State ex rel. TA.B v. Corrigan, App., 600 
S W.2d 87 

Remand 

U.S —American Cyanamid Co. v. Sharff, CA.NJ., 309 
FJd 790. 

Redaction of fixed sentence denied 

in— People v. Carradine, 287 N.E.2d 670, 52 IlL2d 231. 

Stay for farther review 

Fla.—Gilliam v State, 268 So.2d 379 

Annulled 

N.Y—Ryder v Harris, 463 N.Y.S.2d 76, 93 A.D.2d 
971. 

§ 28 . Damages, Penalties, and Crim¬ 
inal Liability for Failure to 
Obey Subpoena 

53. U.S—In re D.L Operating Co., D.C.Nev., 240 
F-Supp. 672. 

Wis—Griffith v. Harris, 116 N.W.2d 133, 17 Wis.2d 
255, cert den. 83 S.Ct 1530, 373 US. 927, 10 
L.Ed2d 425. 

57. Md—Green v. Otenasek, 296 A.2d 597, 267 Md 
9, 61 A.L.R.3d 1288. 

61. Md.—A. V. L&urins & Co., Inc. v. Prince 
George’s County, 420 A.2d 982, 46 Md.App. 548. 

Doe process denied 

U S.—Fisher v. Marubeni Cotton Corp., C.A.Mo,, 526 
F.2d 1338. 
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69. Right to counsel denied 

U.S—Nelson v. Holzman, D.GOr., 300 F.Supp. 201. 

page 413 

86. Statute permitting conviction for contempt 
held constitutional 

Mich—People v. Giacalone, 170 N.W.2d 179,17 Mich. 
App., 508. 
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Purge provision of statute held unconstitutional 

Mich.—People v. Giacalone, 170 N.W 2d 179, 17 Mich. 
App. 508. 

Burden of proving immateriality of questions 
asked 

Mich.—People v. Johns, 170 N.W.2d 485, 18 Mich.App 
25, revd. on oth. grds. 183 N.W.2d 216, 384 Mich 
325. 

Conviction held proper 

Mich.—People v. Johns, 170 N.W.2d 485, 18 Mich App 
25, revd. 183 N.W 2d 216, 384 Mich. 325. 

91. U.S—McPhaul v. U.S, Mich., 81 S.Ct 138, 364 
U.S. 372, 5 L.Ed.2d 136, reh. den. 81 S.Ct. 282, 
364 U.S 925, 5 LJEd.2d 264. 

§ 29. Attachment 
Library References 

Witnesses <s=»17. 

92. Md.—A. V. Laurins & Co, Inc. v. Prince 
George’s County, 420 A2d 982, 46 MdApp. 548. 

Miss.—King v. State, 168 So.2d 637, 251 Miss. 161. 

Mo.—State v. Mixen, 426 S.W.2d 92. 

N.Y.—In re Falcone, 232 N.Y.S.2d 80, 34 Misc.2d 729. 

OkL—Bnghtmire v. Distnct Court of Tulsa County, 
Cr., 424 P.2d 425 

Tex.—Willis v. State, CrApp., 626 S.W.2d 500. 

Applicable to criminal prosecution 

Cal.—People v. Brinson, 12 CaLRptr 625, 191 CA.2d 
253, cert den. 82 S.Ct. 1147, 369 US. 876, 8 

L.Ed.2d 279, and 83 S.Ct. 136, 371 U.S. 873, 9 
L.Ed.2d 110. 

Bad 

CaL—Allison v. Ventura County, 137 Cal.Rptr. 542, 68 
GA3d 689. 

95. Ala.—Lyons v. Lyons, 185 So.2d 121, 279 Ala. 
329. 

97. Ala.—Cannon v. State, CrApp., 416 So.2d 1097. 

Conn.—DiPalma v. Wiesen, 303 A2d 709, 163 Conn. 
293. 

BL—Schneider v. Sdbutis, 279 N.E.2d 37, 3 fll.App 3d 
323. 

Md.—Hainesworth v. State; 262 A2d 328, 9 MdApp 
31. 

Refusal to order attachment held error 

NJ.—State v. Maxwell, 142 A2d 108, 50 NJ.Super. 
298. 

Refusal to order attachment not abuse of discre¬ 
tion 

Ahu—Lyons v. Lyons, 185 So.2d 121, 279 Ala. 329. 

Tex.—Kieffer v. Miller, Civ.App., 560 S.W.2d 431, err. 
ref. no rev. err.—Wilkinson v. Moore, Civ.App, 
623 S.W.2d 662, err. dism. 

Appointment of special bailiff 

Ky.—Yager v. Com, 407 S.W.2d 413, cert den. 87 
S.Ct 762, 385 U.S 1030,17 L.Ed 2d 677—Lynn v. 
Com., 408 S.W.2d 639, cert. den. 87 S.Q. 1359, 
386 U.S. 1012, 18 L.Ed.2d 443. 

Relevant factors 

Mo.—J.A.A. v. A.D.A., App., 581 S.W.2d 889. 

3, Tex.—Black v. State, CrApp.*, 621 S.W.2d 630. 
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6. Ala.—Inman v. State, 104 So.2d 448, 39 AlaApp. 
496. 

13. U.S.—U.S. v Davenport, CA.ni., 312 F.2d 303, 
cert. den. 83 S.Q, 1895, 374 U.S. 841, 10 LEd.2d 
1061. 

Ala.—Goodrum v. State, CrApp., 402 So.2d 1103. 

Tex.—Thompson v. Thompson, Civ App., 380 S.W.2d 
632. 

19. Ma— State v. Mixen, 426 S.W^d 92. 

Order to show cause 

N.Y—In re Falcone, 232 N.Y.S.2d 80, 34 Mi*x2d 729 


§ 30. Habeas Corpus ad Testifican¬ 
dum 

Library References 
Witnesses e=>18. 
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25. U.S—Barber v. Page, Okl., 88 SCt. 1318, 390 
U.S 719, 20 L.Ed.2d 255. 

U.S. v Stewart, CAMo., 445 F 2d 897, on 
remand, D.C, 344 F.Supp 1250—C.J.S. cited in 
Adams v. U.S, D C.N.Y., 423 F.Supp. 578, 580, 
affd., C.A, 559 F.2d 1202. 

U.S v. McGaha, DC Tenn., 205 F.Supp. 949— 
Davison v. Joseph Home & Co., D.C Pa, 265 
F.Supp 750 

Ga—Brand v. State, 270 S.E2d 206, 154 Ga App 781. 
Ky.—Ross v. Com., App., 577 S W.2d 6. 

Wis.—State ex rel. Amek bm Rilla v. Circuit Court for 
Dodge County, 251 N.W 2d 476, 76 Wis 2d 429. 

Child custody cases 

Colo.—Lopez v. Smith, 360 P.2d 967, 146 Colo. 180. 
Federal authority extends to state prisoners 
U.S —Ballard v Spradley, G A Fla, 557 F 2d 476 

28. U.S.—U.S. v. McGaha, D.C.Tenn., 205 F.Supp. 
949. 

Limited territorial jurisdiction 

(2) In a later case it is held that court has jurisdiction 
to issue writ of habeas corpus ad testificandum extrater- 
ritonally to warden of federal prison in another jurisdic¬ 
tion in a proper case. 

U.S —Stone v. Morris, CA.I11., 546 F.2d 730, overrul¬ 
ing Edgerly v. Kennelly, 215 F 2d 420 to extent of 
inconsistency. 

U S. v McGaha, D.CTenn., 205 F.Supp. 949. 

(3) Other matters. 

U.S.—Duncan v. State of Me., D C.Me., 195 F.Supp. 
199, affd., C.A, 295 F.2d 528, cert. den. 82 S.Ct 
624, 368 U.S. 998, 7 L.Ed 2d 536-Yager v Raisor, 
D.C.Ind., 211 FSupp 551—U.S v. McGaha, D.C. 
Tenn, 205 FSupp. 949—Silver v. Dunbar, D.C. 
Cal, 264 F.Supp. 177. 

Action must be properly brought to confer jurisdic¬ 
tion 

U.S.—Duncan v. State of Me., D.C.Me., 195 F.Supp. 
199, affd., 295 F.2d 528, cert den. 82 S.Ct. 624, 
368 U.S. 998, 7 LEd.2d 536. 

29. U.S.—Beani v. Mitchell, C.A Ill., 604 F.2d 485 
31. Ala.—Whitehead v. Bi-Petro Marketing, Inc., 356 

So.2d 150. 
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34. Old.— CJ.S. quoted at length in Crutchfield v. 
State, Cr., 553 P.2d 504, 505, cert. den. 97 S.Q. 
335, 429 U.S. 928, 50 L.Ed.2d 299—CJ^. quoted 
at length in Long v. State, Cr., 561 P.2d 991, 992. 

Pa—Com. v. Young, 7 Chest 284. 

35. U.S—U.S. v. Cocklin, D.C.Ky., 178 F.Supp. 318. 
Ga.—Edwards v. State, 242 S.E2d 326, 144 Ga App. 

665. 

La.—State v. Phillips, 343 So 2d 1047. 

Mo.—Joiner v. State, App., 621 S.W.2d 336. 

Okl —Anderson v. State, Cr., 556 P.2d 1010. 

36. U.S.—U.S. v. Lupino, CAMinn., 480 F.2d 720, 
cert. den. 94 S.Ct. 257, 414 U.S. 924, 38 L.Ed.2d 
159. 

U.S. v. McGaha, D.CTenn., 205 F.Supp. 949- 
Silver v. Dunbar, D.GCal., 264 F.Supp. 177. 
Ala.—Golston v. State, CrApp., 371 So.2d 471. 

Fla.—Barton v. State, App., 193 So.2d 618. 

M. —In re Richardson’s Estate, 287 N.EJd 934, 7 

Bl.App.3d 413. 

N. Y.—People v. Byrnes, 238 N.Y.SJd 404, 18 A.D.2d 

941. 

Okl—Bias v. State, Cr., 561 P.2d 523, cert. den. 98 
S.Ct. 432, 434 U.S. 940, 54 LEd,2d 300. 

Pa.—Petition of Young, 7 Chest. 286. 

Denial of writ held proper 

(1) U^.—Brady v. U.S., CA.N.M., 433 F.2d 924 
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Hasso v Retail Credit Co., D.GDel., 
F.Supp. 1179 

Ala—Magee v State, 187 So.2d 274, 43 AlaApp. ] 
Ga.—Reid v. State, 166 S E.2d 900, 119 GaApp. • 
Ul.—Vachata v Vachata, 207 N.E.2d 129, 58 Dl Apj 
78. 

La.—State v Cortez, 129 So.2d 792, 241 La, ( 
Mo.—Joiner v State, App., 621 S.W.2d 336. 

Okl.—Ex parte Berryman, Cr., 320 P 2d 416. 

SC.—State v. Hill, 234 S.E2d 219, 268 S.C. 390, c 
den 98 S.Q. 211, 434 U.S. 870, 54 L.Ed.2d ' 
Tenn.—Putt v. State, 455 S W.2d 161, 2 Tenn.CrJ 
443. 

Denial of writ improper 

Fla.—Eby v. State, App., 306 So.2d 602. App. a 
remand 342 So.2d 1087. 

Pa.—Com. v. Fava, 439 A.2d 756, 294 Pa.Super. 
affd, 469 A2d 597, 503 Pa. 365. 

Factors considered 

U.S.—U.S. v. $64,000.00 in U.S Currency, GAIa, 

F2d 239. 

Refusal to issue unless money posted pro 

U.S.—U.S. V. $64,000 00 in U.S. Currency, C.AL*., 

F2d 239. 

37. Cal.—People v. Superior Court In and For PI 
County, 307 P.2d 375, 148 C.A.2d 731. 

Md.—Darby v. State, 421 A,2d 108, 47 MdApp 

38. U.S.—U.S. v Hathcock, GATex, 441 F 2d 
Ga—Brand v. State, 270 S E.2d 206, 154 GaApp. 
Defective application 

Pa.—Petition of Young, 7 Chest. 286. 

39. Ariz.—CJJS. cited in Parkinson v Fanners 
Co, App., 594 P.2d 1039, 1040, 122 Ariz. 

Held premature 

US—Wilson V. Ellis, D.CTex., 193 F.Supp 526. 

Request not timely 

U.S.—ITEL Capital Corp. v. Dennis Min. Supply 
Equipment, Inc, C A.Ala., 651 F.2d 405. 

Mo.—State v. Bizzle, App., 500 SW.2d 259. 

Due diligence considered 

Ky—Ross v. Com., App., 577 S.W.2d 6. 
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40. Ky.—GJ.S. dted in Ross v. Com., App., 577 
S.W.2d 6, 12. 

41. U.S.—C.J.S. dted in Garland v. Sullivan, GA 
Pa., 737 F.2d 1283, 1288, affd. 106 S.Ct. 355, 88 
L.Ed. 2d 189. 

44. Writ adequate 

U.S—Ford v. Allen, C.AGa, 728 F.2d 1369. 

48. Pa.—Com. ex rel. Fox v. Martin, 9 D. & G2d 
775, 6 Bucks 70. 

Right to have witnesses shackled 

(1) Discretionary with court. 

Minn.—State v. Coursolle, 97 N.W.2d 472, 255 Mum. 
384, 75 A.LR.2d 755. 

(2) Proper only where conduct of witness so autho¬ 
rizes it. 

Minn.—State v. Coursolle, 97 N.W.2d 472, 255 Minn. 
384, 75 A L.R.2d 755. 

(3) Sufficient reason not shown. 

Minn.—State v. Coursolle, 97 N.W.2d 472, 255 Minn. 
384, 75 A.LR.2d 755. 

§ 32. Recognizance or Security for 
Appearance 

Library References 
Witnesses «»19. 

page 418 

56. Pa—Com. v. Fallings, 380 A2d 822, 251 Pa.So- 
per. 365. 

R.I.—Quince v. Langlois, 149 A2d 349, 88 RJ. 438. 

Statute held not invalid 

N.Y—People ex rd. Van Der Beek v. McCloskey, 238 
N.Y.S.2d 676, 18 AD.2d 205. 
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Nature and purpose of requirement 

(3) Other statements 

U.S.—Application of Cochran, DC.Neb., 434 FSupp 
1207. 

N J.—State v. Pnce, 260 A.2d 877, 108 NJ.Super. 272 

Not a “civil proceeding** 

(2) Other cases. 

NJ.—State v. Hand, 242 A.2d 888, 101 NJ Super 43. 

Arrest 

NJ-State v. Hand, 242 A 2d 888, 101 NJ.Super. 43. 
60. US.—Application of Cochran, D.C.Neb., 434 
FSupp. 1207. 

NJ-State v. Hand, 242 A 2d 888, 101 NJ Super. 43. 
N.Y.—People ex rel. Van Der Beek v McCloskey, 238 
N.Y S.2d 676, 18 AD.2d205 

62. Particular proceedings 
N.Y.—People ex rel. Van Der Beck v McCloskey, 238 
N.Y.S.2d 676, 18 A.D.2d 205 
N.J.—State v. Hand, 242 A.2d 888, 101 NJ.Super. 43 

Right to counsel 

N Y.—People ex rel. Van Der Beek v McCloskey, 238 
NYS.2d 676, 18 A.D.2d 205 

Grand jury investigation is criminal proceeding 

U.S.—Bacon v U.S, C.A.Wash., 449 F.2d 933 
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Provisions of statute authorizing the 
forfeiture of bail bonds and remission 
of forfeiture are applicable to recogni¬ 
zances furnished by, or on behalf of, 
material witnesses pursuant to a stat¬ 
ute giving a judge authority to order 
witness to enter into an undertaking 
for appearance or be committed on re¬ 
fusal to comply therewith. 86 

86. Ala.—Moms v. State, 45 So.2d 318, 35 Ala App 
192, cert. den. 45 So.2d 322, 253 Ala. 497. 

Okl—OJA cited in State v Scott, 371 P.2d 704, 706. 

Forfeiture by nonappearance 

Okl.—Owens v. State ex rel. Gibbons, 424 P.2d 39 

§ 33. -Taking into Custody, 

Commitment, and Detention 
of Witness Failing to Give 
Security 

89. U.S —U.S. ex rel. Glinton v. Denno, CANY., 
339 F.2d 872, cert den. 85 S.Ct 1570, 381 US 
929, 14 L.Ed.2d 688—Bacon v. U.S., C.A.Wash., 
449 F.2d 933—In re September 1971 Grand Jury, 
C.A.I11,454 F.2d 580, cert. gr. 92 S Ct 2058, 406 
U.S. 956, 32 L.Ed.2d 343—In re De Jesus Berrios, 
C.A.Puerto Rico, 706 F.2d 355. 

Cal —Allison v. Ventura County, 137 Cal.Rptr. 542, 68 
CA.3d 689. 

Ga.—Martin v Waters, 259 S.E2d 153, 151 GaApp. 
149. 

Idaho-State v. Crawford, 577 P,2d 1135, 99 Idaho 87. 
HI.—People v. Sullivan, 362 N.E.2d 1382, 6 Ill.Dec. 
462, 48 Ill.App.3d 787, affd. 377 N.EJd 17, 17 
IlLDec. 827, 72 I11.2d 36. 

Ind.—Gutowski v. State, 354 N.E.2d 293, 170 Ind.App 
615. 

Kan.—State v. Jones, 601 P 2d 1135, 226 Kan. 503. 
Neb.—Cochran v. Lincoln County, 280 N.W.2d 897, 
203 Neb. 818 

N.Y.—People ex rel. Van Der Beek v. McCloskey, 238 
N.Y.S.2d 676, 18 A.D.2d 205. 

S.D.—State v. Pieschke, 262 N.W2d 40. 

Tenn.—Armstrong v. State, Cr, 555 S.W.2d 870, cert, 
den. 98 S Ct. 1450, 435 U.S. 904, 55 L.Ed2d 495. 

Right to discharge not shown 

(2) Other matters. 

Fla.—State ex rel. Gebhardt v. Buchanan, App., 175 
So.2d 803. 


Child witness 

(3) Other matters. 

NY—People v Louise D. 368 NY.S.2d 746, 82 
Misc.2d 68. 

Statutory provision for release of indigent per¬ 
sons 

Fla.—State ex rel. Gebhardt v. Buchanan, App., 175 
So.2d 803 

Rests on counsel not court 
Ga.—Nix v. State, 223 S.E.2d 81, 236 Ga 110. 
Detention illegal where no crime charged 
Or—State v. Lloyd, App, 538 P2d 1278. 

Arrest improper 

Or.—State v. McKendall, 584 P.2d 316, 36 Or App. 
187. 

Discretion 

Ill.—Rizzo v. Rizzo, 420 N.E.2d 555, 51 Ill.Dec 141, 
95 Ill.App.3d 636 

Mass.—Com v. Blazo, 406 N.E2d 1323, 10 Mass App. 
324. 

WVa.—State v. Daggett, 280 S.E.2d 545. 

90. Cal —In re Jesus B., 142 Cal.Rptr. 197, 75 C.A.3d 
444. 

93. Fla.—Rodriguez v. Sandstrom, App., 382 So.2d 
778. 


In addition, where an individual is 
arrested and the Government seeks to 
detain him as material witness, and a 
judicial officer determines that the in¬ 
dividual should not be released on his 
own recognizance or on an unsecured 
appearance bond, an attorney must be 
appointed to represent the individual if 
he is financially unable to obtain repre¬ 
sentation. 93,5 

93.5 U S —In re Class Action Application for Habeas 
Corpus on Behalf of All Material Witnesses m 
Western Dist. of Texas, D.C.Tex., 612 F.Supp. 
940. 
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N.D.—CJJS. black letter snmmary quoted in United 
Development Corp. v. State Highway Dept, 133 
N.W.2d 439, 442, 22 A.L.R.3d 662. 

94. U.S.—Application of Cochran, D.C.Neb., 434 
F.Supp. 1207. 

Ariz.—State v. Reid, 559 P2d 136, 114 Arxz. 16, cert, 
den. 97 S.Ct. 2191, 431 U.S. 921, 53 L.Ed.2d 234. 

Fla.—Rodnguez v Sandstrom, App., 382 So.2d 778, 

N.J.—State v. Price, 260 A.2d 877, 108 NJ.Super. 272. 

Okl.—Wnght v. State, Cr., 500 P.2d 582. 

Question whether purpose is to hold person as partici¬ 
pant in crime may be raised. 

N.Y.—People ex rel Van Der Beek v. McCloskey, 238 
N.Y.S.2d 676, 18 A.DJd 205. 

Collateral attack on order compelling compli¬ 
ance with subpoena not authorized 

N.Y.—Application of Nelson, 249 N.Y.S.2d 971, 43 
Misc.2d 131 

Person entitled to institute proceeding 

N.Y.—Application of Nelson, 249 N.Y S.2d 971, 43 
Misc.2d 131 

Probable cause 

U.S.—Bacon v. US., C A Wash., 449 F.2d 933. 

95. Detention after period allowed by statute 

Ga.—Wilson v. State, 191 S.E.2d 783, 229 Ga. 395. 

Shackling of witness not error 

HI,—People v. Robinson, 416 N.E.2d 793, 48 m.Dec. 
520, 92 IU.App.3d 972—People v. Sullivan, 362 
N.E.2d 1381 6 Ill.Dec. 462, 48 IU.App.3d 787, 
afPd 377 N.R2d 17, 17 Ill.Dec. 827, 72 UL2d 36. 

98. Appointment of guardian 

N.Y.—People v. Louise D„ 368 NY.S.2d 746, 82 
Misc2d 68. 
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$ 35. Right in General 
Library References 
Witnesses «=»24. 

I. Mich.—People v. HiR 188 N.W.2d 896, 32 Mich. 

App. 404. 

Neb.—Cochran v. Lincoln County, 280 N.W.2d 897. 
203 Neb. 818. 

Deprivation of job income 

U.S.—N.L.R.B. ex rel Kohler Co. v. Gunaca, D.C 
Wis., 135 FSupp. 790, affd., GA., 230 F M 542. 
vac. on oth. grds. 77 S-Ct 660, 353 U.S. 902, 1 
LEd.2d 660. 

Statute construed 

U.S.—Roberts v. U.S., C.A.Fla., 397 F.2d 968. 

N.C.—State v. Johnson, 191 S.E2d 641, 282 N.C 1. 

Entitled to past and present fees 

U.S.—U.S. v. Cason, C ACaL, 515 F.2d 906, cat. den. 
96 S.CL 272, 423 U.S. 927, 46 L.Ed.2d 253. 

4. Neb.—Cochran v. Lincoln County, 280 N.W.2d 
897, 203 Neb. 818. 
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10. U.S.—Morrow v. Igleburger, CAOhio, 584 F.2d 
767, cert. den. 99 S.Ct. 1027, 439 US. 1118, 59 
LEd.2d 78, reh den. 99 S.Ct 1271, 440 US. 931, 
59 L.Ed.2d 489. 

La.—State ex rd. Clark v. Hilkbrandt, App., 146 So.2d 
718, affd. 154 So.2d 384, 244 La. 742, 98 A.L.R.2d 
286. 

§ 36. Attendance and Testimony 

II. Confined material witness 

Neb.—Cochran v. Lincoln County, 280 N.W.2d 897, 
203 Neb. 818—Cochran v. Lincoln County, 280 
N.W.2d 900, 203 Neb. 823. 

13. S.C.—Perry v. Mmit Saver Food Stores of S.C., 
Inc., 177SE.2d 4, 255 S.C 42. 

18. U.S.—Marks v. Calendine, D.GW.Va., 80 F.R.D. 
24 

Hawaii—Turner v. Willis, 582 P.2d 710, 59 Haw. 319. 

§ 37. Persons Entitled 
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48. Pa.—Friedgen v. Evangelical Manor, 384 A.2d 
1309, 253 Pa-Super. 216. 

49. Neb.—Nebraska Im-Pruv-AR Inc. v. Sass, 247 
N.W.2d 924, 197 Neb. 261. 

r 
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51. U.S.—Modick v. Carvel Stores of New York, Inc., 
D.C.N.Y., 209 F.Supp. 361. 

Cal—Trussell v. City of San Diego, 343 P.2d 65, 172 
CA2d 593. 

N.Y.—Osborne v. Miller, 325 N.Y.S.2d 150, 67 Misc.2d 
824. 

Tex.—Villanueva v. Rodriguez, Civ App., 300 S.WJd 
668, err. ref. no rev. err. 

52. Kan.—Hughes v. Bituminous Cas, Corp., 368 
P.2d 13, 189 Kan. 91 

Old.—In re Conservancy Dist No. 5, Lincoln County, 
471 P.2d 879. 

54. U.S.—Modick v. Carvel Stores of New York, Inc., 
D.C.N.Y., 209 FAipp. 361. 

63. R.I.—Pdoquin v. ITT Hammel-Dahl 292 A2d 
237, 110 R.I. 330. 
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70. Cal.—Trussell v. City of San Diego, 343 P.2d 65, 
172 GA.2d 593. 

Neb.—Nebraska Im-Pruv-AH, Inc. v. Sass, 247 N.W.2d 
924, 197 Neb. 261. 

73. U.S.—'Trott v. Dean Witter & Co., D C.N.Y., 438 
F.Supp. 842, affd., CA., 578 F.2d 1370. 
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Federal prisoners held not entitled 

U.S —Meadows v U.S. Marshal, Northern Dist. of Ga., 
CA-Ga, 434 F.2d 1007, cert. den. 91 S.Ct. 1265, 
401 U.S. 1014, 28 L.Ed 2d 551 

State prisoner held not entitled 

U.S.—Marchese v. U.S., 453 F.2d 1268, 197 Ct.Cl 102. 
N.Y.—Application of Napoli, 381 NY.S.2d 179, 85 
Misc.2d 919. 

Witness not entitled to fees on service of sub¬ 
poena but only after appearance in' court 
N.Y.—People v. Modern Amusement Co., Inc., 340 
N.Y.S^d 748, 72 Misc.2d 950. 

Private security personnel 

Neb.—Jasa v. City of Omaha, 352 N.W.2d 913, 218 
Neb. 314. 

74. U.S.—Application of Cochran, DC.Neb, 434 
F.Supp. 1207. 

75. N.H.—State by Tucker v Gratta, 133 A.2d 482, 
101 N.H. 87. 

§ 38. -Public Officers and Em¬ 

ployees 

80. U.S.—Pressgrove v Kuntz, D C.Miss, 52 F.R.D. 
230. 

Small claims court judge 

Ga.—Cone v. Johnson, 319 $.E2d 550, 171 Ga.App 
404. 

81. Fla.—Florida Dept of Health and Rehabilitative 
Services, Division of Mental Health v. State, App„ 

, 330 So.2d 54. 

La.—Williams v. Harvey, App., 328 So.2d 901. 

85* Pa.— CJS. cited in City of York v. Reihart, 379 
A.2d 1328, 1332, 475 Pa. 151. 

§ 40. Persons Liable; Liability and 
Defenses in General 
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94. U.S.—Dortly v Bailey, DC.Fla., 431 F.Supp. 
247. 

Pauper; excess of six witnesses 
La.—Costanza v. Crowson Equipment Co, App., 144 
So.2d 217. 

95. Fees paid by lawyer not recoverable from 
client 

Iowa—Carmichael v. Iowa State Highway Commission, 
219 N.W.2d 658 

8. Ga.—Neal v. Smith, 172 S.E.2d 684, 226 Ga 96 
Pa—Com. v. McMillon, 81 York 8. 
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A witness whose testimony helps to 
convict employees of a company which 
has been defrauded by such employees 
and who suffers distress as a result of 
a change of identity and relocation 
through a federal witness relocation 
program is not entitled to recover 
against the company under a quantum 
meruit theory. 14,5 

145. U.S.—Trott v. Dean Witter & Co, D.C.N.Y, 
438 F.Supp 842, affd., C.A., 578 F.2d 1370. 

15. N.Y.—In re Wolfle’s Will, 260 N.Y.S.2d 253, 46 
Misc2d 808 

The liability of other persons or in 
other proceedings has been adjudi¬ 
cated. 165 

165. Employer for chiropractors in workmen’s 
compensation proceeding 

Fla.—Stich v Independent Life & Acc. Ins, Co., 139 
Sa2d 398. 

Grand jury. Liability for payment 
of fees of witnesses appearing before 


grand jury depends upon terms of stat¬ 
ute. 16 10 

16.10. State not obliged to pay fees 

Utah—Iron County v. Preece, 364 P.2d 1023, 12 Utah 
2d 227. 

County obliged to pay fees 
Utah—Iron County v. Preece, 364 P.2d 1023, 12 Utah 
2d 227 

§ 41. Amount and Items Recovera¬ 
ble 

17. Cal—Patterson v Sharp, 61 Cal.Rptr 517, 253 
CA.2d 838. 

Mich.—Spurlmg v. Battista, 256 N W2d 788, 76 Mich. 
App. 350 

Nev—Lamar v. Urban Renewal Agency of Gty of 
Reno, 445 P.2d 869, 84 Nev 580. 

Ohio—State ex rel. Kay v. Board of Elections of Cuya¬ 
hoga County, 167 N.E.2d 112, 112 Ohio App. 4. 
Criminal cases 

(3) Other instances. 

U.S—Hurtado v U.S., C.ATex., 452 F.2d 951, cert, 
den 93 S.G 158, 409 US. 841, 34 L.Ed2d 80, 
vac. on oth. grds 93 SCt. 1157, 410 U.S. 578, 35 
L.Ed 2d 508, reh. den. 93 S.Ct 2151, 411 U.S. 978, 
36 L.Ed 2d 701. 

N.Y.—Application of Rice, 473 N.Y.S.2d 107, 123 
Misc.2d 131. 

Uniform Act for attendance of witnesses held not 
mandatory 

Kan.—State v. Bean, 317 P2d 480, 181 Kan. 1044 

Statute construed 

U.S.—Hurtado v. U.S., Tex., 93 S.Ct. 1157, 410 U.S. 
578, 35 L Ed.2d 508, reh. den. 93 S.Ct 2151, 411 
US. 978, 36 LJEd.2d 701. 

19. Ohio—In re Appropriation of Easement for High¬ 
way Purposes, 185 N.E.2d 485, 115 Ohio App. 
426. 

Court’s authority to increase allowances 

Fla.—Rose v. Palm Beach County, 361 So.2d 135. 
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34. Nev.—Lamar v. Urban Renewal Agency of City 
of Reno, 445 P.2d 869, 84 Nev 580. 

Under some statutes witness fees 
should be limited to the time necessar¬ 
ily spent in attendance upon the court 
for the purpose of testifying, and does 
not include time spent in listening to 
other witnesses. 39 5 

39.5. Del.—State ex rel. Price v. 0.0673 Acres of 
Land, More or Less, in Baltimore Hundred, Sussex 
County, 224 A.2d 598. 

44. US.—Hurtado v. U.S., Tex., 93 S.Ct. 1157, 410 
U.S. 578, 35 L.Ed.2d 508, reh. den. 93 S.Q. 2151, 
411 US 978, 36 L.Ed.2d 701. 

Mich.—People v. Hill, 188 N.W.2d 896, 32 Mich.App. 
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63. U.S —Copper Liquor, Inc. v. Adolph Coors Co., 
CA.Tex., 684 F,*d 1087, app. after remand 701 
F.2d 542. 

Cal* Bureau of Medical Economics of San Joaquin 
County v. Cossette, 118 CalRptr. 242, 44 GA.3d 
Supp. 1. 

La.—Galle v. Bower, App,, 315 So.2d 65. 

Person not qualified as expert 

La.—Brumfield v. Fisher, App., 235f So.2d 145, writ 
ref., 239 So.2d 346, 256 La. 822—State, Dept, of 
Highways v. United Pentecostal Church of Hodge, 
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App, 313 So.2d 886, application den, Sup., 3U 
So.2d 60, cert, den 96 S.Ct. 453, 423 U.S. 1018,4( 
L.Ed.2d 389. 

64. La —Landry v Stadium, App, 256 So.2d 343— 
Skams v. Allstate Inc. Co, App, 264 So.2d 230 

65. Neb —Lockwood v. Lockwood, 290 N W 2d 636 
205 Neb. 818. 

67. Neb—Anderson v State, Dept of Roads, 161 
N.W.2d 522, 184 Neb. 467. 
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68. Cal —City of Los Angeles v. Industrial Acc. Con 
mission, 30 CalRptr. 75, 215 C.A2d 310 

Ga.—Logan v. Chatham County, 148 S.E.2d 471,1U 
Ga.App. 491. 

m.— People v. Hicks, 220 N.E.2d 461, 35 IU.2d 390, 
cert, den., 87 SQ. 1295, 386 U.S. 986, 18 LEd 2d 
236. 

La —Veal v. Audubon Ins. Co. of Baton Rouge, App^ 

114 So.2d 648—Nugent v. Downs, App., 230 So2d 
597, 57 A.L R.3d 575. 

Mass.—Ramacorti v. Boston Redevelopment Authority, 
170 N.E 2d 323, 341 Mass. 377 

Neb.—Hefti v. Hefti, 88 N.W.2d 231, 166 Neb. 181. 

NJ.—Housing Authority of City of Long Branch v. 
Valentino, 220 A 2d 196, 47 N.J. 265. 

Ohio—In re Appropriation of Easement for Highway 
Purposes, 185 N.E.2d 485, 115 Ohio App. 426. 

Okl.—Oklahoma Orthopedic & Arthritis Foundation, 
Inc. v. Millstead, App., 666 P2d 242. 

Or.—Nielsen v. Brown, 374 P.2d 896, 232 Or. 426. 

S.D.—State Highway Commission v. Earl, 143 N,W.2d 
88, 82 S.D. 139 

Vt.—In re Willey, 350 A.2d 353, 133 Vt. 593. 

Workmen’s compensation 

La,—Zimmerman v United Machinery Corp., App., 
208 So.2d 336. 

Pa.—Seitz v. U.S. Asbestos Division of Raybestos-Man- 
hattan, Inc., 14 D & C.2d 56, 56 Lanc.Rev. 115. 

R.I.—Lukowicz v Plantations Const. Co., 140 A2d 
505, 87 R.I. 298. 

Adequate plan for compensation must be 
presented 

Iowa—Mason v. Robinson, 340 N.W.2d 236. 

70. La.—Cypress-Black Bayou Recreation and Water 
Conservation Dist. v Campbell, App., 259 So.2d 
363. 

Wash.—Meeks v. Marx, 550 P.2d 1158, 15 Wash.App. 
57L 

Reasonable value 

Colo.—Slavsky v. Callaham, 425 P.2d 686, 162 Cola 
208. 

La.—Daigle v. Guinchard, App, 208 So.2d 11. 

Amount of travel time 

La.—Pittman v. Matheny v. Davidge, App, 189 So.2d 
706, 29 A.L.R 3d 815, wnt ref. 191 So.2d 143, 249 
La. 768, and 191 So.2d 144, 249 La. 771. 

72. Fla.—Stich v. Independent Life & Acc. Ins. Ca, 
139 So.2d 398—Robert & Co. Associates v Za- 
bawczuk, 200 So,2d 802. 

Iowa—Gabel v. Gabel, 117 N.W 2d 501, 254 Iowa 248. 

La.—State Through Dept, of Highways v Donner 
Corp, App, 236 So.2d 841. 

Neb.—Anderson v. State, Dept of Roads, 168 N.W.2d 
522, 184 Neb. 467. 

N.M —Gilman v. Powers, 488 P.2d 337, 83 N.M. 80. 

Vt—In re Willey, 350 A.2d 353, 133 Vt. 593. 

Physician 

La,—Broussard v. Dumas Chevrolet Co., App, 120 
So 2d 863. 

N.Y —Hessek v. Roman Catholic Church of Our Lady 
of Lourdes in Queens Village, 363 N.Y.S.2d 297,80 
Misc.2d 410. 

X-ray roentgenologist 

La.—Broussard v. Dumas Chevrolet Co, App, 120 
So.2d 863. 

Statute inapplicable 

Cal.—City of Burbank v. Nordahl, 18 Cal.Rptr. 710, 
199 C.A.2d 311 
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Dmpensation case 

a— Fluellen \ Santmi Bros, Inc, 195 So 2d 849, 
l —Cambre v Hanover Ins Co., App., 236 So 2d 318 
I. Cal —Bureau of Medical Economics of San Joa¬ 
quin County v Cossette, 118 CalRptr 242, 44 
CA.Supp I 

a —Tiedtke v Fidelity & Cas. Co of New York, 222 
So 2d 206 

i—State Through Dept of Highways v Thurman, 
App, 231 So.2d 692. 

e.—Grant v. Warren Bros. Co, 405 A 2d 213 
ich.—Haynes v. Monroe Plumbing & Heating Co., 
211 N.W 2d 88, 48 Mich App 707. 

D —City of Bismarck v Thom, 261 N.W.2d 640 
ash —City of Seattle v Seattle-First Nat Bank, 487 
P 2d 777, 79 Wash 2d 490. 

tatters considered 

(1) La—Pickett v Norwich Union Fire Ins Soc, 
pp, 119 So 2d 566 
(4) Other matters 

a.—Stich v. Independent Life & Acc. Ins. Co, 139 
So.2d 398 

i —State Through Dept of Highways v. McTeague, 
App, 244 So 2d 263—Wetta v. Evensky, App, 250 
So 2d 123. 

ass —Ramacorti v Boston Redevelopment Authority, 
170 NE 2d 323, 341 Mass. 377. 
ich.—City of Holland v Green, 181 N W 2d 821, 25 
Mich.App. 565 

easonable fees 

.S—Del Noce v Delyar Corp., D.CNY, 457 
FSupp. 1051 

el —State ex rel. State Highway Dept v Lots Nos. 
133, 134 and 135, Block 1, of Concord Heights, in 
City of Wilmington, New Castle County, 238 A 2d 
837 

a —Southwestern Elec. Power Co v Hammock, App, 
283 So 2d 817 

articular allowances 

(1) U S.—Bennett v Home Ins Co of New York, 

' C.Fla., 347 F.Supp 451 

a.—Vonderbruegge v. Bethea, App., 250 So 2d 407. 
(9) U.S.—U.S. v. Pope, D.CNeb, 251 F.Supp 234. 

D. E. Thomas v Delta SS Lines, Inc., D.C 
Puerto Rico, 58 F.R.D 335. 
a—Menard v. Travelers Ins Co., App., 240 So.2d 
390—Gibsland Supply Co. v. American Emp. Ins. 
Co., App, 242 So.2d 310, wnt den. 244 So 2d 858, 
257 La. 987—Landry v Bituminous Cas. Co, 
App, 244 So 2d 105, writ ref. 246 So 2d 198, 258 
La. 349—State Through Dept, of Highways v. 
McTeague, App., 244 So.2d 263 
r.Y— In re Harmsch, 249 NYS.2d 575, 20 A.D.2d 
915. 

ee disallowed 

a.—Clesi, Inc. v. Quaghno, App., 137 So 2d 500. 

Qualification of experts 

a—State Through Dept of Highways v, Breedlove, 
App., 188 So 2d 608. 

agreement between expert and party not criteri¬ 
on 

a.—State Through Dept of Highways v. Black, App, 
207 So.2d 583—State Through Dept, of Highways 
v. McTeague, App, 244 So.2d 263. 

r ees held excessive 

a.—State Through Dept, of Highways v. Donner 
Corp., App., 236 So.2d 841—State Through Dept, 
of Highways v. Menefee, App, 266 So.2d 226, writ 
den. 267 So.2d 212, 263 La. 109. 

Agreement held not criterion 
a.—State Through Dept of Highways v, Donner 
Corp., App, 236 So.2d 841 

7 ees not excessive 

-a.—Sltarns v Allstate Ins. Co., App., 264 So.2d 230. 
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La—Schumacher v. Werthan Bag Corp., App, 211 
So 2d 765—Green v. Jefferson Truck Service, Inc., 
App, 274 So 2d 396. 

NY—Matter of Machuca, 451 N.Y.S,2d 338, 113 
Misc 2d 1044 

Plaintiffs attending physician 

La — Burch v. St Louis Fire &. Marine Ins. Co., App., 
235 So 2d 218. 

81. La —State Through Dept of Highways v. Black, 
App, 207 So 2d 583—State Through Dept of 
Highways v. William T. Burton Industries, Inc., 
App, 219 So 2d 837, wnt ref. 222 So 2d 67, 254 
La. 14. 

Compensation held inadequate 

U S —In re Standard Gas & Elec Co., D C Del, 140 
F.Supp 468 

La —Wyble v St Paul Fire & Manne Ins Co., App , 
316 So 2d 819 

Appraiser 

Ga.—Logan v. Chatham County, 148 SE.2d 471, 113 
GaApp 491 

Ky.—Urban Renewal and Community Development 
Agency of Louisville v Fledderman, 419 S.W 2d 
741. 

82. Cal —City of Los Angeles v Industrial Acc. Com¬ 
mission, 30 Cal Rptr 75, 215 C.A.2d 310. 

85. La.—Succession of Franz, App, 133 So 2d 150, 86 
A L R 2d 1278 

Automobile appraiser 

La.—Plotkin v Martino, App, 192 So 2d 381, wnt ref 
194 So 2d 97, 250 La. 97 

89. Compensation to be fair and reasonable 

US—US V Pope, D.C.Neb., 251 F.Supp. 234. 

90. Fla —State v Board of County Com'rs of Glades 
County, App, 370 So.2d 1214. 

Test 

US.—U.S. V. Pope, D.C Neb , 251 F.Supp. 234. 
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92. U.S.—Roberts v. US., C A Fla, 397 F.2d 968. 

Colo.—Crawford v French, App., 633 P.2d 524. 

Kan —Hughes v. Bituminous Cas Corp., 368 P.2d 13, 
189 Kan. 92 

La.—Southwestern Elec. Power Co. v. Hammock, App., 
283 So.2d 817 

Nev.—Lamar v. Urban Renewal Agency of City of 
Reno, 445 P2d 869, 84 Nev. 580. 

Single one-way trip only 

Nev—Casey v. Williams, 482 P 2d 824, 87 Nev 137. 

Court’s authority to increase allowances 

Fla.—Rose v. Palm Beach County, 361 So.2d 135 

Mere attendance sufficient 

U.S,—Marks v. Calendine, D.CWVa., 80 FR.D. 24 

96. Idaho—Gasser v. Garden Water Co., 346 P.2d 
592, 81 Idaho 421 
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23. Hawaii—Harkins v. Ikeda, 557 P.2d 788, 57 Haw. 
378. 

Or.—Stoll v. Curl, 551 P.2d 1058, 275 Or. 487. 

32. Cal —Gibbons & Reed Co v. Department of Mo¬ 
tor Vehicles, 33 Cal.Rptr. 688, 220 CA.2d 277, 
op. supp. 33 Cal.Rptr. 927, 220 C.A.2d 277. 
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34. Mo.—State v. Fields, App., 547 S.W.2d 893. 

40. U.S.—Government of Virgin Islands v. Aquino, 
C.A.Virgin Islands, 378 F.2d 54a 
Knox v. Anderson, D.C.Hawau, 163 F.Supp. 
822. 
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§ 44. Statement, Affidavit, and Cer¬ 
tificate 

46. Clerk may sot arbitrarily refuse affidavit 
form 

Wis.—State ex rel. Hurley v Schmidley, 180 N.W.2d 
605, 48 Wis.2d 659. 

§ 45. Payment 
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65. U S.—U S. v. Coson, CA.Cal., 515 F 2d 906, cert, 
den. 96 S.Q. 272, 423 U.S. 927, 46 L.Ed.2d 253. 

N-Y.—Leibowitz v. State, 406 N,Y.S.2d 676, 95 Misc.2d 
183 

Held not entitled to payment in advance 

Cal.—Di Napoli v Superior Court of Kern County, 60 
Cal Rptr. 394, 252 C.A.2d 202 

66. NC—State v. Setzer, 256 S.E2d 485, 42 N.C. 
App 98, cert, den 261 S.E2d 127, 298 N.C. 571. 

§ 46. Remedies to Enforce Payment 

68. Rule to show cause held proper procedure 

La—Watson v. Car Shop, Inc., App., 237 So 2d 712. 

80. Party to action having no standing to at¬ 
tack order 

Cal.—Chessman v Superior Court In and For Los 
Angeles County, 330 P.2d 225, 50 G2d 835. 

page 436 

99. N.Y.—Aiello v. Levine, 255 N.YS.2d 921, 44 
Misc.2d 1067. 
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§ 47. Recovery Back of Fees Paid 

8. N.Y.—Donner, Fagdson, Hariton and Berka, P.C. 
v. Bemhang, 398 N.Y.S.2d 978, 91 Misc.2d 1011. 

§ 49. In General 

Library References 
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15. Mont—State v. Roberts, 633 P.2d 1214. 

SC.—State v. Pitts, 182 SE.2d 738, 256 S.C. 420. 

16. US—U.S. v. De Lucia, C.A.I11., 256 F.2d 487, 
cert, den 79 S.Q. 59, 358 U.S. 836, 3 L.Ed.2d 72, 
reh. den 79 S.Ct. 152, 358 U.S. 896, 3 L.Ed.2d 
123. 

HI—People v. Nash, 222 N.E.2d 473, 36 H1.2d 275, 
cert. den. 88 S.Ct 222, 389 U.S. 906, 19 LJEd2d 
223 

Pa.—Jones v Workmen's Compensation Appeal Bd, 
360 A.2d 821, 25 Pa.Cmwlth. 546. 

Wis.—State v. Schweider, 94 N.W.2d 154, 5 Wis 2d 627. 

19. U.S.—U.S. v. Hicks, C.A.Pa., 389 F.2d 49, cert, 
den. 88 S.Ct 2046, 391 U.S. 970, 20 L.Ed.2d 885.' 

DC.-U.S, v. Crosby, C.A„ 462 F.2d 1201, 149 U.S. 
App-D.C. 306 

IlL—Sobotta v. Carlson, 382 NE.2d 855, 22 IU.Dec 
465, 65 IU.App.3d 752. 

Factors considered 

Conn.—State v. Manning, 291 A.2d 750, 162 Conn. 112. 

DL—People v. Seel, 386 N.R2d 370, 25 DLDec. 99, 68 
IH.App.3d 996. 

Iowa—State v. Harvey, 242 N.W 2d 330. 

N.H.—State v. Keyes, 322 A.2d 615, 114 N.H. 487. 

N.Y.—Brown v. Ristich, 325 N.R2d 533, 36 N.Y.2d 
183, 366 N.Y.S.2d 116. 

Pa.—Com. v. Payton, 392 A.2d 723, 258 Pa.Super 140 

Conclusion supported by record 

La.—State v. Frazier, 283 So.2d 261. 

limited threshold decision by trial judge 

U.S.—U.S. V. Banks, C A Ind., 520 F.2d 627. 

20. U.S.—’Washington v. State of Tex., Tex., 87 S Ct 
1920, 388 US. 14, 18 L.Ed.2d 1019, on remand 
417 S.W.2d 278. 
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U.S. v. Dellinger, CA.I11., 472 F2d 340, cert, 
den. 93 S.Ct 1443, 410 US. 970, 35 LEd.2d 706 
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616. 
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21. Md.—Mullan v. Mullan, 161 A.2d 693, 222 Md. 
503. 

22. Mo.—State v. Kollenbom, 304 S.W.2d 855. 

24. Del.—Connor v Lyness, 284 A.2d 473. 

Idaho—State v. Johnson, 447 P2d 10, 92 Idaho 533 
HI.—People v. Cox, 230 N.R2d 900, 87 IU.App.2d 243, 

app after remand 255 N.R2d 208, 119 IU.App.2d 
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Minn.—State ex rel Dugal v. Tahash, 153-N.W.2d 232, 
278 Minn. 175. 
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Cal.—In re Malloy, 57 Cal.Rptr. 345, 424 P.2d 929, 66 
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33. Cal—People v. Barker, 42 Cal.Rptr. 651, 232 
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3 C.A.3d 60 

35. Ohio—CJ.S. quoted in State v. Rogers, 198 
N.R2d 796, 806 
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court, 353 applying same standards and 
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ings. 35 * 10 

35.5. Determination on medical testimony and 
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U.S,—In re Loughran, D.C Cal, 276 F.Supp. 393. 
35.10. U.S.—In re Loughran, D.C.Cal., 276 FSupp 
393. 

36, U.S.—Suit v. Ellis, CA.Tex., 282 F.2d 145— 
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den. 89 S.Ct 2127, 395 U.S. 977, 23 L Ed.2d 765, 
and 89 S.Q. 2140, 395 U.S. 9S1, 23 L.Ed.2d 769, 
reh* den. 90 S.Ct 37, 396 U.S. 869 24 L Ed 2d 
124—U.S. v. Young, C.A.Ark., 468 F.2d 595, cert, 
den. 94 S.Ct. 139, 414 U.S. 849, 38 LEd2d 
97—US. ex rel. Portelh v LaVallee, C.A.N.Y., 
469 F.2d 1239, cert den. 93 S.Ct. 1939, 411 U.S. 
950, 36 LEd 2d 412. 

3a.—Watts v State, 238 S.E.2d 894, 239 Ga. 725. 
[U.—People v. Hill, 286 N.R2d 764, 6 Ill. App 3d 746. 
Ind.—Pearish v. State, 344 N.E.2d 296, 264 Ind. 339. 
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m—State v. GUI, 154 N.W^d 791. 

3r-—Eitol v. Timex, Ino, 352 P.2d 485, 221 Or. 585, 5 
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Alleged promise of immunity etc. 
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NC—State v Johnson, 17 S.R2d 7, 220 N.G 252. 

SC.—State v. Blackburn, 247 S.R2d 334, 271 S.C. 324. 

Doctors testifying only for defense 

Colo—Timpte v. District Court In and For City and 
County of Denver, 421 P.2d 728, 161 Colo. 309. 

Lapse of memory 

S.C.—Compton v. Town of Iva, 180 S.R2d 645, 256 
S.C 35. 

Circumstances attending observation 

Ala.—Britton v Doehnng, 242 So.2d 666, 286 Ala. 498 

Drug addict 

U.S.—U.S. ex rel Lemon v. Pate, C.A.D1., 427 F.2d 
1010-US. v Parker, C.A.Nev., 428 F.2d 488, 
cert, den 91 S.Ct. 155, 400 U.S 910, 27 L.Ed.2d 
150—Government of Virgin Islands v Ventura, 
C A.Virgin Islands, 476 F.2d 780. 

Ala—Luker v. State, Cr.App., 361 So.2d 1124, writ 
dism. 361 So.2d 1127. 

Ill—People v. Trull, 326 N.E2d 90, 26 Bl.App.3d 874. 

Pa.—Com. v Parks, 309 A.2d 725, 453 Pa. 296, cert, 
den. 94 S.Ct. 589, 414 U.S. 1074, 38 LEd.2d 481. 
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Ky.—Travis v. Com, 457 S.W.2d 481. 

Under influence of medication 

Ky.—Brown -v. Com., 511 S.W.2d 209. 
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N.C.—State v. Cody, 253 S.E 2d 642, 40 N.C.App. 735. 

38. U.S.-U.S. v. Haili, CA.Cal., 443 F.2d 1295. 

Wyo—Sims v. State, 496 P.2d 185. 

39. NC—State v Witherspoon, 188 S.E. Ill, 210 
N C. 647. 

Full instructions by trial judge 

U.S.—US. V. Curtis, C. A Mass., 520 F.2d 1300. 

41. U.S.—Kline v. Ford Motor Co, Inc., C.A.Cal., 
523 F.2d 1067. 

HI —Knab v. Alden’s Irving Park, Inc, 199 N.E.2d 815, 
49 Ill App 2d 371. 
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42. US.—Montgomery v. US, C.A.Mo., 403 F2d 
605, cert. den. 90 S.Ct. 126, 396 U.S 859, 24 
L.Ed2d 110. 

In criminal cases 

U.S—Logan v. U.S., Tex., 12 S.Ct. 617, 144 U.S. 263, 
36 L.Ed. 429—Funk v. U.S., N.C., 54 S.Ct 212, 
290 U.S 371, 78 L.Ed. 369, 93 A.L.R 1136—Wol- 
fie v. U.S., Wash., 54 S.Ct. 279, 291 U.S. 7, 78 
LEd. 617—U.S. v. Reid, 53 U.S. 361, 12 How. 
361, 13 LEd. 1023. 

Statute valid 

Colo—People v. Honey, 596 P.2d 751, 198 Colo 64. 

44. Ill.—Hansel v. Fnemann, 187 N.E2d 97, 38 IlL 
App.2d 259. 

Tex.—Young v. State, App. 2 Dist, 629 S WOd 247, 
app. dism. 104 SCt. 1262, 465 U.S. 1016, 79 
L.Ed 2d 670. 

Applicability of Civil Practice Act to criminal 
cases 

N.Y.—People v. Bevilacqua, 170 N.Y.S.2d 423, 12 
Misc.2d 558, revd. on oth grds 182 N.Y.S.2d 18, 5 
N.Y 2d 867, 155 N.R2d 865. 

Code containing different provisions applicable 
in civil and criminal cases 

Idaho—State v. McGonigal, 403 P.2d 745, 89 Idaho 
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Statute enacted subsequent to crime 

Wash —State v. Pope, 442 P.2d 994, 73 Wash.2d 919. 

45. N.J.—State v. Briley, 251 A.2d 442, 53 NJ. 491 
36 A.L.R.3d 811. 

46. Ga.—Gibbons v. Maryland Cas. Co., 152 S.E2d 
815, 114 Ga.App. 788. 

Pa.—Rosche v. McCoy, 156 A.2d 307, 397 Pa. 615,81 
A.L.R.2d 377. 

Statutes strictly construed 

(2) N.Y.—Kiser v. Bailey, 400 N.Y.S.2d 312, 92 

Misc.2d 435. 

Testimony in juvenile hearing not disqualifica¬ 
tion 

Tex.—Hultin v. State, Cr., 351 S.W.2d 248, 171 Tex 
CrR. 425. 

47. Prospective application 

Wash.—State v. Clevenger, 417 P.2d 626, 69 Washed 
136. 

49. Wash.—State v. Clevenger, 417 P.2d 626, 69 
Wash 2d 136 

Statutory exceptions to be strictly construed 

Ga.—Sumter County v. Pritchett, 186 S.R2d 798, 125 
Ga.App. 222 

§ 51. What Law Governs 

53. Ky.—CJJS. dted hi Workman v. Hargadon, 345 
S.W.2d 644, 647, 92 A.L.R.2d 1123. 

N.J.—B v. O., 232 A 2d 401, 50 NJ. 93. 

54. U.S.—CJJS. dted in Scott v. McDonald, 70 
F.R.D. 568, 573. 

§ 52. Knowledge of Facts 

55. U.S,—Summers v. U.S., C.A.Idaho, 250 F.2d 132 
-Mills v. U.S., GA.Ark., 363 F.2d 78—Gilbert v. 
US., C.A.Cal., 366 F.2d 923, cert den. 87 S.Ct. 
2123, 388 U.S 922, 18 L.Ed.2d 1370-Hing Lee v. 
Gray, C.A.NJ., 456 F.2d 1276. 

U.S. v. Johns-ManviUe Corp., D.CPa., 259 
FSupp. 440—Dotson v. Boles, D.CW.Va., 271 
F.Supp. 24. 

Alltransport Inc. v. U.S., CustCt, 278 FSupp. 
746. 

Ariz.—Evans v. Bernhard, 533 P.2d 721, 23 Anz.App 
413. 

Cal.—People v. Dorado, 42 Cal.Rptr. 169, 398 P.2d 
361, 62 C.2d 338, cert. den. 85 S Ct 1765, 381 U.S. 
937, 14 L.Ed 2d 702—Taylor v. Centennial Bowl, 
Inc., 52 Cal.Rptr. 561, 416 P 2d 793, 65 C.2d 114 

Colo.—Wise v Hillman, 625 P 2d 364. 

Fla.—First Mortg Investors v. Boulevard Nat Bank of 
Miami, App., 327 So.2d 830. 

Ga.—McGee v. Loftin, 184 S.R2d 578, 228 Ga. 142 

Reserve Life Ins Co. v. Gay, 112 S.R2d 786, 
101 Ga,App. 96—Kingston v. State, 194 S.E2d 
675, 127 Ga.App. 660. 

Ill—General Motors Acceptance Corp. v. Elder, 163 
N.R2d 721, 24 IU.App.2d 55. 

Ind.—Thomas v. State, 268 N.R2d 609, 256 Ind, 309. 

Tenta v. Guraly, 221 N.R2d 577, 140 Ind.App. 
160. 

Iowa—CJJS. dted in State v. Gray, 239 N.W.2d 584, 
587. 

La.—Smith v. Andrepont, App., 378 So.2d 479, writ 
den., Sup, 380 So.2d 102. 

Md.—Klavens v. Siegel, 260 A.2d 637, 256 Md. 476. 

Mass.—Borrelli v. Top Value Enterprises, Inc., 248 
N.R2d 510, 356 Mass. 110. 

Mich—Portdl v. Feldman, 93 N.W.2d 305, 354 Mich. 
611. 

Miss.—Dennis v. Prisock, 221 So.2d 706. 

Mo.—Smith v. Alaskan Fur Co., 325 S.W.2d 740. 

M v. G, App., 301 S.W.2d 865. 

Mont—Benner v. B. F. Goodrich Co., 430 P.2d 648, 
150 Mont. 97. 

Neb—State v. Simanta, 250 N.W.2d 881, 197 Neb. 549, 
cert. den. 98 S.Ct. 231, 434 U.S. 878, 54 L.Ed.2d 
158, reh. den. 98 S.Q. 496, 434 U.S. 961, 54 
L.Ed.2d 322. 

N.Y—Brown v. Ingersoll, 226 N.Y.S.2d 479. 
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^ —Wilson v. Hartford Acc. & Indem Co, 158 
S.E 2d 1, 272 N C 183 

Dixon v. Shelton, 176 S.E.2d 390, 9 N.CApp 
392 

D.—Teegarden v Dahl, 138 NW2d 668, 46 A.L 

R. 3d 708. 

to—Bagyi v. Miller, 210 N E.2d 887, 3 Ohio App.2d 
371. 

1 -Maples v Bryce, 434 P 2d 214. 

—Andrews v Jackson, 235 A.2d 452, 211 Pa.Super 
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Safranyos v. Cooper, 38 West. 267. 

Abilheira v. Fana, 229 A.2d 758, 102 R.I. 214 
t.—University Sav. & Loan Ass’n v. Security Lumber 
Co., 423 S.W.2d 287. 

Loper v. Andrews, 404 S W 2d 300 
Strickland Transp. Co v. Ingram, Civ App., 403 

S. W 2d 192, err. dism 

ish —State v. Schut, 429 P.2d 126, 71 Wash 2d 400- 
State v. ManteU, 430 P 2d 980, 71 Wash.2d 768. 
s.—Hamilton v. Department of Industry, Labor & 
Human Relations, 288 N.W.2d 857,94 Wis 2d 611 

esumption 

—Canal Ins. Co. v. Wmge Bros., Inc., 104 S E 2d 
525, 97 GaApp. 782. 

'2) Other statements. 

.—Darnel v. Weeks, 122 S E 2d 564, 217 Ga. 388. 

pervisor 

,2) Other instances 

C—Zahren v. Maytag Co, 245 S.E.2d 793, 37 N C. 
App. 143, cert, den., 248 S.E 2d 735, 295 N C. 557 

ofessional witness 
r.—Webb v. Sturgill, 341 S.W.2d 66 
atters within personal knowledge of president 
of corporation 

S.—U.S. v. Johns-Manville Corp, D.CPa., 245 
F.Supp. 74. 

lecutive 

S.—Bud Berman Sportswear, Inc. v U.S., Cnst.Ct, 
314 FSupp. 772. 

x.—Rippetoe v White Rock Nat. Bank, Civ.App., 
555 S.W 2d 934. 

iperintendent 

l —Flowers v. Slash Pine Elec. Membership Corp., 
176 S.E.2d 542, 122 GaApp 254. 

Personal knowledge” defined 

—Hidalgo v. General Fire & Cas, Co., App, 254 
So.2d 493. 
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i, U.S.—U.S. v. Johns-Manville Corp., D.C.Pa., 245 
F.Supp. 74. 

J.—People v. Trombino, 61 Cal.Rptr. 634, 253 
CA2d 643. 

l—H oward v. Eatonton Co-op. Feed Co., 177 S.E.2d 
658, 226 Ga. 788. 

inn.—McCarty v. Village of Nashwauk, 164 N.W.2d 
380, 282 Minn. 262. 

C—Wilson v. Hartford Acc. & Indem. Co., 158 
S.E.2d 1, 272 N.C. 183. 

r . U.S.—Wm. A. Hausman Co. v. U.S., Cust.Ct, 
260 F.Supp. 860. 

Joint Bd. of Cloak, Skirt and Dressmakers Union 
of Interri. Ladies* Garment Workers Union, AFL- 
CIO v. Senco, Inc., D.CMass., 289 F.Supp. 513. 
ia.—Askew v State, Cr., 331 So.2d 818. 
il—California Steel Bldgs., Inc. v. Transport Indem. 

Co., 51 Cal.Rptr. 797, 242 CA.2d 749. 

)lo.—Nevin v. Bates, 347 P.2d 776, 141 Cote. 255— 
Simonton v. Continental Cas. Co., 507 P.2d 1132, 
32 ColoApp. 138. 

el—Great Lakes Steel Corp. v. Baysoy, 157 A.2d 902, 
2 Storey 340. 

a.—Pennsylvania Threshermen & Farmers* Mut Cas. 

Ins. Co. v. Koltunovsky, App., 184 So.2d 450. 
a.—Hirsh v. Dobb, 160 S.EJd 386, 224 Ga. 130. 
Cotton States Mut. Ins. Co. v. Proudfoot, 181 
S.R2d 305, 123 GaApp. 397. 


Ill—Weinberg v Resmck, 273 N E 2d 725, 133 III 
App 2d 574 

Iowa—US Homes. Inc. v Yates, 174 NW2d 402. 
Kan.—State v Coe, 574 P,2d 929, 223 Kan. 153. 

La— Perry \ Perry, App, 207 So.2d 819. 

Md —Perkins v State Roads Com’n of State Highway 
Admin, 465 A 2d 1175, 55 Md App. 639 
Mich —Worth v Dortman, 288 N.W 2d 603, 94 Mich. 
App 103 

Mo —State v Dixon, 420 S.W.2d 267 

Davis v Gatewood, 299 S W.2d 504. Barnhart 
v Ripka, App, 297 S W 2d 787—Union Elec Co 
v Mount, App., 386 S W.2d 126. 

Mont— Folda v City of Bozeman, 582 P2d 767, 177 
Mont 537 

Nev.—Savim Const Co. v A & K Earthmovers, Inc., 
492 P 2d 125, 88 Nev. 5 

N J.—Pierson v. Fredenckson, 245 A.2d 524, 102 N J 
Super 156 

N Y —In re Diaz-Albertini’s Estate, 153 N.Y S.2d 261, 
affd. 154 N.Y.S.2d 422, 2 AD 2d 671 
N C—Robbins v C. W Myers Trading Post, Inc , 111 
S E 2d 884, 251 N C. 663-Mason v. Gillikin, 124 
S E 2d 537, 256 N.C 527 
Dixon v. Shelton, 176 S.E.2d 390, 9 NCApp 
392. 

N D —Jamestown Plumbing & Heating Co v City of 
Jamestown, 164 N.W 2d 355. 

Okl.—Anglin v. State, Cr, 508 P.2d 679. 

Pa.—Semet v. Andorra Nurseries, Inc , 219 A 2d 357, 
421 Pa 484 

SC—Gentry v. Watkms-Carohna Trucking Co., 154 
SE 2d 112, 249 SC. 316, 37 A.L R 3d 766 
Tex.—Medina v Sherrod, Civ.App, 391 SW.2d 66— 
Rains v. Hutson, Civ App., 426 S.W 2d 880— 
Reaves v. Brooks, Civ App, 430 S W.2d 926, err. 
dism. 

Utah—Fox v. Allstate Ins Co, 453 P.2d 701, 22 Utah 
2d 383 

Lack of personal knowledge does not render 
statement inadmissible 

Iowa-State v. Temll, 241 N W.2d 16. 

58. Minn—Elsberry v. Great Northern Ry Co., 121 
N.W.2d 716, 265 Minn 352. 

59. N C —Wilson v Hartford Acc. & Indemn Co, 
158 SE2d 1, 272 N.C 183 

60. Cal—Castaline v. City of Los Angeles, 121 Cal 
Rptr. 786, 47 C.A 3d 580 

Idaho—State v. Johnson, 447 P.2d 10, 92 Idaho 533. 
Ma—Davis v Gatewood, 299 S.W.2d 504. 
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65. U.S—M B A. F. B Federal Credit Union v 
Cumis Ins. Soc., Inc., CA.S.C, 681 F 2d 930. 

N.C—Aarhus v. Wake Forest University, 291 S.E.2d 
837, 57 N.C. App 405. 

OkL—Ryder v. State, Cr., 513 P.2d 593 
S.D.—Ewing v Russell, 137 N.W.2d 892, 81 S.D. 563. 
Extent as shown by cross-examination 
Ga.—State Highway Dept v. Wells, 115 S.R2d 585, 
102 GaApp. 152. 

66. U.S.—Nielson v. Armstrong Rubber Co., C.A. 
N.D„ 570 F.2d 272 

Ala.—Britton v. Doehring, 242 So.2d 666, 286 Ala. 498. 
Ga.—Reynolds v. Huckeba, 204 S.E 2d 149, 231 Ga 
792. 

Ill—People v. Harris, 260 N.E_2d 325, 124 HLApp.2d 
234. 

Miss.—Lynch v. Suthoff, 220 So.2d 593. 

Mo.—Adams v. Mason, 421 S.W.2d 276 
Tex.—Cherry v. State, Cr„ 447 S.W.2d 154. 

Wash.—City of Seattle v. Biyan, 333 P.2d 68a 53 
Wash.2d 321. 

Witness who did not see offense committed 
m.—People v. Luckey, 261 N.E.2d 449, 126 Ifl.App.2d 
15. 

67. U.S.—Craft v. U^, CA.CaL, 403 F.2d 360-U.S. 
v. Akien, CA.Hl, 476 F.2d 378. 

Ala.—Britton v. Doehring, 242 So.2d 666, 286 Ala. 498. 
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987. 
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327. 
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Woods, 428 S W.2d 521. 
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U.S.—U S v Cipriano, C. AFla., 493 F.2d 26. 
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Ga., 242 F 2d 914. 

Ill—Starkey v Lindsey, 290 NE.2d 649, 8 Ifl.App.3d 
871. 

Iowa—State v. Johnson, 162 N,W.2d 453. 

Tenn.—Bishop v State, CrApp, 582 S.W.2d 86. 
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182. 
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L.Ed,2d 764. 

Ala.—Garrett v. State, 105 So.2d 541, 268 Ala. 299- 
Hutcherson v. State, 208 So.2d 177, 40 AkApf 
78, cert. den. 108 $o.2d 180, 268 Ala. 696. 

Partially insane 

Ala.—Lambert v. State, Cr., 318 So.2d 364, 55 Ala.Apj 
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Harrold v. Schluep, App , 264 So 2d 431. 

Ga.—Porter v. State, 229 S E 2d 384, 237 Ga 580, cert 
den 97 S.Ct 1603, 430 U.S 956, 51 L.Ed 2d 806. 

Ill—People v Matthews, 162 N E2d 381, 17 Ill 2d 502 
Ind— Borosh v State, 336 NE2d 409, 166 IndApp. 
378. 

N Y —Sommers v Deepdale Gardens Third Corp, 178 
N Y S 2d 516, 14 Misc.2d 464—People v Palladi- 
no, 237 N Y S.2d 266. 

Sufficient understanding held shown 

Ark-Holland v. State, 375 S.W 2d 234, 237 Ark. 649. 

Ga—Thurmond v State, 138 S.E.2d 372, 220 Ga 277 
Ill.—People v. Brown, 267 N.E 2d 142, 131 Ill.App 2d 
669, mod on oth grds. 285 N.E.2d 1, 52 Ill 2d 94 
Kan.—State v DeLespine, 440 P.2d 572, 201 Kan. 348. 
NJ.—State v. Walton, 179 A 2d 78, 72 N J.Super 527. 
N.C.—State v Colvin, 256 S.E.2d 689, 297 N.C. 691. 

Pa—Com v Margello, 378 A.2d 897, 250 Pa.Super. 
202 . 

56. Ark.—CJJS cited in Hams v State, 384 S.W.2d 
477, 479, 238 Ark 780 

Me.—State v Samson, 388 A.2d 60. 

Md.—Brandau v. Webster, 382 A.2d 1103, 39 Md. App. 

99 

Mo.—State v. Williams, App,, 545 S W,2d 680. 

N J.—State v. Zamorsky, 406 A.2d 192, 170 NJ.Super 
198, certification den 412 A.2d 793, 82 NJ 287, 
cert. den. 101 S.Ct 172, 449 U.S. 861, 66 L.Ed 2d 
78. 

NC—State v. Thomas, 250 S.E.2d 204, 296 N C. 23 6 . 
Pa—Com. v. Hall, 406 A 2d 765, 267 Pa.Super, 204 

57. N.Y.—People v.' Nisoff, 330 N.E 2d 638, 36 
N.Y.2d 560, 369 N.Y.S.2d 686. 

Sufficient understanding held shown 

Ark.—Holland v. State, 375 S.W 2d 234, 237 Ark. 649. 

59. Ala.—Pennington v State, Cr., 331 So.2d 411, 57 
Ala.App. 655. 

Okl.—Sharp v. State, Cr., 407 P.2d 593 

60. Fla—Bell v. State, 93 So.2d 575. 

m—People v. Turner, 343 N.E.2d 267, 36 Ill.App.3d 
77. 

Pa,—Com. v. Short, 420 A.2d 694, 278 Pa Super. 581. 

61. Hawaii—State v. Ponteras, 351 P.2d 1097, 44 
Haw, 71 

Mo.—State v. Williams, App,, 545 S.W.2d 680 
N.Y—Inkelis v. Lehman, 155 N.Y.S.2d 929, 2 Misc.2d 
398. 

Knowledge of consequences un ne cessary 

Mass.—Com. v. Welcome, 201 N.E.2d 827, 348 .Mass. 
68 . 

Moral rather than temporal punishment 

Fla.—Bell v. State, 93 So.2d 575. 

Religious belief as not required 

NJ.—State v. Walton, 179 A.2d 78, 72 NJJSuper. 527. 


Knowledge of perjury penalties unnecessary 

Ga.—Hill v State, 306 S.K2d 653, 251 Ga. 430. 

Sufficient awareness not shown 

Ga.—Arnold v. State, 307 S E.2d 526, 167 Ga.App. 721 

62. Cal—People v. Burton, 11 Cal.Rptr 65, 359 PJ 
433, 55 C.2d 328 

Idaho—State v, Ross, 449 P.2d 369, 92 Idaho 70 
Hi —Dallas v. Granite City Steel Co, 211 N.E 2d 9ff 
64 IU.App.2d 409. 

Ind —Staton v State, 428 N.E 2d 1203. 

Me.—State v Hodgkins, 238 A.2d 41. 

Md —Williams v. State, 274 A 2d 403, 11 Md App 3K 
Mass.—Malchanoff v. Truehart, 236 NE.2d 89, 35 
Mass 118 

Mo.—State v Young, 477 S W2d 114. 

Nev.—ShufF v. State, 476 P.2d 22, 86 Nev 736 
N.Y—Inkelis v Lehman, 155 N.Y S 2d 929, 2 Misc.2 
398 

Children held incompetent 

Pa—Com v. Rimmel, 289 A.2d 116, 221 Pa Super. M 

63. Cal.—People v. Burton, 11 Cal.Rptr 65,359 P.2< 

433, 55 C.2d 328 

People v. McIntyre, 64 Cal.Rptr. 530, 25i 
C.A.2d 894—People v. Berry, 67 CalRptr. 312 
260 C A.2d 649. 

Conn—State v Rodriguez, 429 A.2d 919, 180 Conn 
382 

III—People v Brown, 260 N.E.2d 311, 124 Ill.App.2i 
197—People v. Parker, 305 N.E.2d 228, 15 Ill 
App 3d 774, cert den. 95 S.Ct. 120, 419 U.S. 865 
42 L.Ed.2d 102. 

Ind—Smith v State, 372 N.E 2d 511, 175 Ind.App 
479. 

Me —State v Vigue, 420 A 2d 242. 

Mass—Malchanoff v. Truehart, 236 N.E.2d 89, 354 
Mass. 118. 

N J.—State v. Zamorsky, 387 A 2d 1227,159 N J.Super 
273, remd. 401 A.2d 241, 79 NJ. 485, on remand 
406 A.2d 192, 170 N J Super 198, certification den. 
412 A 2d 793, 82 N.J. 287, cert. den. 101 S.Ct 172, 
449 U S. 861, 66 L.Ed.2d 78. 

N.M.—State v. Noble, 563 P2d 1153, 90 N.M. 360 
N.Y—People v. Nisoff, 330 NE.2d 638, 36 N.Y.2d 
560, 369 N Y.S.2d 686 

Child testifying she did not always tell truth was held 
not incompetent as witness. 

N.J.—State v. Walton, 179 A.2d 78, 72 NJ Super. 527. 
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64, Tenn —State v. Nelson, Cr.App., 603 S.W.2d 158. 
W.Va.—State v Butcher, 270 S.E.2d 156, 165 W.Va, 
522. 

66, Cal.—People v. McIntyre, 64 CalRptr. 530, 256 
C.A.2d 894. 

Ga.—Pope v. State, 306 S.E.2d 326, 167 GaApp. 328 
Arnold v. State, 307 S.E.2d 526, 167 Ga.App. 720. 
I1L—People v. Starnes, 289 N.R2d 264, 8 Hl.App3d 
709. 

Mo.—State v. Armoneit, App., 588 S.W.2d 24. 

N.Y.—People v. Nisoff, 330 N.R2d 638, 36 N.Y.2d 
560, 369 N.Y.S 2d 686. 

Tex.—Provost v. State, Cr., 514 S.W.2d 269. 

67, Cal.—People v. Humphrey, 33 CalRptr. 822, 220 
C.A 2di 451. 

Ga.—Jones v. State, 132 S.R2d 648, 219 Ga. 245. 
Tenn.—State v. Braggs, Cr., 604 S.W.2d 883. 

, Tex—Franks v. State, 314 S.W.2d 586, 166 Tex.Cr.R. 

455—Fields v. State, Cr., 500 S.W.2d 500. 

71. Cal.—People v. Pilgrim, 30 CalRptr. 170, 215 
C.A.2d 374. 

N.Y—Sommers v. Deepdale Gardens Third Corp., 178 
N.Y.S.2d 516, 14 Misc.2d 464. 
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76. Ga.—Allen v. State, 258 S.E.2d 285, 150 GaApp. 
605 

Ind.—Bennett v. State, App., 409 N.R2d 1189. 

Md.—Jones v. State, 275 A.2d 508, 11 Md.App. 468. 
Pa.—Com V. Fox. 282 A. 2 H Ui w- ™ 
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scretion held not abased 

i —Scales v State, 333 NE.2d 814, 165 Ind.App. 
588. 

Bn.—State v, Whelan, 189 N.W.2d 170, 291 Minn 
83. 

5.—State v. Young, 477 S.W.2d 114 
.—Com. v. Penn, 439 A 2d 1154, 497 Pa. 232, cert, 
den. 102 S Ct 2251, 456 U.S 980, 72 L Ed 2d 857 

iscretion held abused 

.—State v. Glover, 263 So.2d 866, 262 La. 495 
x.—Becerra v. Garibaldo, Cw App., 526 S.W 2d 780, 
err. ref no rev. err. 

. Mo.—State v. Starks, 472 S.W.2d 407 
x.—D.L.N. v. State, Civ App., 590 S.W 2d 820. 
iscretion held not abased 
inn.—State v. Whelan, 189 NW.2d 170, 291 Minn 
83. 

64. Character and Conduct in 
General 

I. U.S.—U.S V. Petti, C.A.Pa, 448 F2d 1257. 
iz.—State v. Pearson, 402 P2d 557, 98 Anz. 133 
il—People v. Dilworth, 78 CaLRptr. 817, 274 C.A.2d 
27, cert. den. 90 SCt 1148, 397 US 1001, 25 
LEcL2d 411. 

l—D aniel v. State, 163 S E.2d 863, 118 Ga.App 370, 
cert. den. 89 S.Ct. 1193, 394 US. 919, 22 L.Ed.2d 
453. 

.—People v. Bryant, 407 N.E2d 597, 41 Ill.Dec 99, 
85 ULApp.3d 836, cert den 101 S.Ct 1745, 450 
U.S. 1033, 68 L Ed.2d 229 
iss—Jones v State, 381 So.2d 983, cert den 101 
S Ct. 543, 449 U S. 1003, 66 LEd.2d 300 
\—State v. Lantz, 607 P.2d 197, 44 Or.App. 695, app 
after remand 637 P.2d 160, 54 Or.App. 969. 
ash.—State v. Shaffer, 434 P 2d 591, 72 Wash 2d 630 
k degraded character, etc.” 
d.—People v. James, 32 CalRptr. 283, 218 C.A 2d 
166. 

estimony affects weight not admissibility 
S.—U.S. V. Barber, D C.Del., 303 F.Supp 807 
ich.—People v. Hams, 313 N.W2d 354, 110 Mich 
App. 636. 

athological liar 

-S—U.S V. Jenkins, C.A.Tenn,, 525 F.2d 819. 

>. Iowa—State v. Houston, 158 NW.2d 158, 261 
Iowa 1369. 

r.-State v. Yates, 399 P,2d 161, 239 Or. 596. 

>se of offensive language 
r i &.—quinn v. State, 183 N.W.2d 64, 50 Wis.2d 101. 
rior inconsistencies not determinative 
r.—State v. Mills, 591 P 2d 396, 39 Or.App. 85. 
a.—Com. v, Levenson, 442 A.2d 1355, 282 Pa.Super. 
406. 

0. Ga—Hall v. Hall, 141 S.E2d 400, 220 Ga. 677. 
tadar device in unmarked automobile 
>hio—City of Dayton v Adams, 223 N.E2d 822, 9 
Ohio St.2d 89 

id.—Smith v. State, 266 N,R2d 216, 255 Ind. 687. 
font.—State v. Crockett, 421 P,2d 722, 148 Mont 402. 

1. Accomplice 

a.—Com. v. Dillard, 292 A.2d 429, 221 Pa Super. 310. 

2. Pa.—Universal Builders, Inc. v. Moon Motor 
Lodge, Inc., 244 A.2d 10, 430 Pa. 550. 

3. N.M.—State v. Holly, 445 P 2d 393, 79 N.M. 516. 

4. U.S —U S. v. Kubacki,,D.C.Pa, 237 F.Supp. 638. 
Itah—State v. Hubbard, 601 P 2d 929. 

Jffender who has not been sentenced 
J.S.—Lemons v. U.S., GA.Wash., 339 F2d 761, cert, 
den. 85 S.Ct. 1353, 380 U.S 985, 14 L.Ed 2d 276. 

’eijurer 

daho-State v. Owens, 619 P.2d 787, 101 Idaho 632. 
diss.—Isonhood v. State, 274 So.2d 685. 

‘a.—Com. v. Levenson, 422 A 2d 1355, 282 Pa.Super. 
406. 


Other matters dealing with charac¬ 
ter and conduct have been adjudicated 
by the courts. 845 

84.5. Immunised witness permitted to testify 
notwithstanding attendance at meetings of 
defendants and counsel 

US—US. V Griffin, C.A Ark., 579 F.2d 1104, cert, 
den 99 S.Ct 569, two cases, 439 US. 981, 58 
L.Ed 2d 652 

86 . US.—US. v Smith, CA.Ohio, 343 F2d 847, 
cert den. 86 SCt 55, 382 US. 824, 15 LEd.2d 
69—U S. v. Lefner, C A.Cal, 422 F.2d 1021. 
US—US. v Rush, D.C.La, 215 FSupp 882. 

Military CID agent 

Okl —Lee v. State, Cr., 513 P 2d 125, cert den 94 S.Ct 
1445, 415 US. 932, 39 LEd.2d 490 

89. Officer not wearing regular uniform when 
person arrested 

Ohio—State v Thobe, App., 191 N.E 2d 182 
Paid investigators 
(2) Other investigators. 

Fla —Mitchell v Gillespie, App, 164 So.2d 867, cert, 
discharged. Sup., 172 So.2d 819. 

Statute rendering arresting officer incompetent 
to testify under certain circumstances 

Ohio—City of Dayton v. Adams, 209 N.E2d 638, 3 
Ohio App 2d 126, revd on oth. grds. 223 N.E 2d 
822, 9 Ohio St.2d 89 
Military criminal investigators 
Okl —Hildebrandt v. State, Cr. 507 P.2d 1323. 
W.Va.—State v Maxwell, 328 S.E2d 506—State v. 
Presgraves, 328 S E 2d 699 

91. US.—Home Indem Co v. Finley, DC.Ark., 261 
FSupp 318 

§ 65. Conviction of Crime 
Library References 
Witnesses <s=>48(l) et seq. 
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94. U S —U.S. v Barefield, D C Tex, 23 F. 136. 

Fla —McArthur v. Cook, 99 So 2d 565. 

Ind.—Newman v State, 334 N.E.2d 684, 263 Ind 569. 

95. N.H.—State v Nelson, 175 A.2d 814, 103 N.H. 
478, cert, den 82 S.Ct. 1153, 369 U.S 879, 8 
L.Ed 2d 282, and 82 SCt. 1155, 369 U.S. 881, 8 
LEd 2d 283. 

Pa.—Com v. Bartell, 136 A 2d 166, 184 Pa.Super 
528—Com. v. DiUaid, 292 A 2d 429, 221 Pa Super. 
310 

99. U S.—U.S. v. Peller, D CN.Y, 151 F.Supp. 242 
Anz.—Carlson v. Industrial Commission, 482 P.2d 887, 
14 Anz.App 278. 

Conn—State v Valeriano, 468 A.2d 936, 191 Conn. 

659, cert, den. 104 S.Ct. 2351, 80 LEd.2d 824. 
Fla—Miranda v. City of Miami, App, 185 So.2d 498. 
IU—People v. Robbins, 232 N.K2d 302, 88 Ill.App.2d 
447, cert, den 89 S.Ct. 244, 393 U.S. 916, 21 
L.Ed.2d 202. 

Ind.—GJJS. dted in Black v. State, 207 N,E.2d 627, 
628, 246 Ind. 550. 

La—Middleton v Consolidated Underwriters, App., 
185 So 2d 307. 

Mo.—State v. Washington, 383 S.W.2d 518—State v. 
Byrth, 395 S.W.2d 133. 

Mo.—Eichelberger v. Barnes Hosp, App., 655 S W 2d 
699. 

Pa.—Com. v. Lomax, 173 A.2d 710, 196 Pa Super. 
5—Com. v. Regmellt 222 A 2d 605, 208 Pa.Super. 
344, cert den. 87 S.Ct. 2078, 387 U.S, 945, 18 
L.Ed 2d 1331 
Inmate of penitentiary 
(2) Other cases. 

Cal,—Hillman v. Stubs, 70 CaI.Rptr. 295, 263 C.A 2d 
848. 

Ill —People v, Sauder, 294 N E.2d 326, 10 IlLApp.3d 
482 


WITNESSES §67 

Page 463 

Prior convictions of codefeadsst 
Ga —Brown v Stale, 249 S.R2d 689, 147 Ga.App. 638. 
Excise from record in family court material 
exculpating accused 

N Y —People v. Johnson, 424 N Y.S.2d 389, 78 A.D.2d 
298. 

1. Tex —Marshall v State, 330 S.W.2d 625, 168 Tex. 
CrR. 569 
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10. U.S.—Hagan v. U.S., C.C.A.Kan., 9 F.2d 562— 
Scboppd v. US., C.A.Va., 270 F.2d 413—Rogers 
v, Baltimore & O.R Co., C.A.Obio, 325 F.2d 134. 

In re Steinberg, D.CCaL, 138 FSupp. 462. 
Ala.—Peyton v. State, 120 So.2d 415, 40 Ala-App. 556, 
cert. den. 120 So.2d 429, 270 Ala. 740, cert. den. 81 
S a 114, 364 U.S. 870, 5 LEd.2d 93. 

Cal—People v. Empie, 16 CaI.Rptr. 755, 196 C.A.2d 
648. 

Mo—State v. Wolfe, 343 S.W.2d 10, cert. den. 81 S.Q. 
1912, 366 U.S. 953, 6 LEd.2d 1246, cert den. 82 

S.Ct 188, 368 US. 907, 7 LEd.2d 101. 

Okl.—Big X Drilling Co. v. Hunt, 337 P.2d 751. 

Eaton v State, Cr., 404 P2d 50. 

Utah-State v. Hubbard, 601 P.2d 929. 

Wb.—V ojgt v. State, 211 N.W2d 445, 61 Wis.2d 17. 

Expressly not retroactive 

Torn.—Strunk v State, 348 S.W 2d 339, 209 Tenn 1. 

14. Tex.—Lopez v State, 339 SW.2d 906, 170 Tex. 
Cr.R, 208 

Probation before judgment 

Md —Myers v. State, 496 A.2d 312, 303 Md. 639. 

Fact that witness is guilty or has 
been indicted for a crime is insufficient 
to disqualify him. 14 - 5 

14.5. U.S—U.S. v Greenberg C.A.Pa., 419 F.2d 808 
—U S. v. Davis, GAAJtah, 473 F.2d 1023, 

Ala—Matthews v State, Cr., 286 So.2d 91, 51 Ala. 
App. 417. 

Cal.—People v Dilworth, 78 Cal-Rptr. 817, 274 CA.2d 
27, cert den, 90 SCt 1148, 397 U.S. 1001, 25 
LEd 2d 411. 

Md.—Husk v. Warden, Md. Penitentiary, 214 A.2d 139, 
240 Md 353. 

15. U.S—Barnard v. US, C.AOr., 342 F.2d 309, 
cert, den 86 S.Ct. 403, two cases, 404, 382 U.S. 
948, 15 LEd.2d 356, reb. den. 86 S.Q. 567, two 
cases, 568, 382 U.S. 1002, 15 LEd.2d 491, 492. 

Fla.—Gordon v. State, App., 119 So.2d 753. 
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21. Fla.—Lefcourt v. Stmt, 91 So.2d 852. 

22. U.S.—Holman v Lawhon, C.A.Ala., 362 F.2d 1. 

§ 66, -Sentence or Judgment 

24. Tex—Freyre v. State, 291 S.W.2d 321, 163 Tex, 
Cr.R. 315. 

32. Conn.—State v. Taylor, 214 A.2d 362, 153 Conn. 
72, cert den 86 SCt 1372, 384 U.S. 921, 16 
L.Ed 2d 442. 

34. Ky.—Sherrill v Com., 320 S.W.2d 805. 

Pa.—Com. v. Myers, 403 A.2d 85, 485 Pa. 519. 

§ 67. -Particular Offenses 

page 462 

45. U.S.—Holman v. Lawhon, GA.A3a., 362 F.2d 1. 
50. U.S.—Rogers v. Baltimore & O.R. Co., GA,Ohib, 
325 F.2d 134. 

Or,—Smith v, Durant, 534 P.2d 955, 271 Or. 643. 

page 463 

53. Tex.—Bonner v. State, Cr., 375 S,W.2d ,723. 

Witness held competent 

Ga —Morris v. State, 111 S E.2d 655, 100 Ga.App. 457 



jjoi WllINHiSSJES 

Page 463 

56. Witness held competent 

Tenn.—Grooms v. State, 450 S.W.2d 805, 2 Tenn.Cr. 
App. 61. 

62. U.S.—Casten v U S, C C. A Pa, 298 F 453. 
Ky.—Howard v Com., 395 S W.2d 355, cert. dism. 86 
S.Ct. 1905, 384 U.S. 995, 16 L.Ed.2d 1012 
Pa.—Com. v. Myers, 403 A.2d 85, 485 Pa. 519. 

S.D.—State v. Olson, 158 N.W.2d 526, 83 S.D. 260. 
Wash.—State v. Shaffer, 434 P 2d 591, 72 Wash.2d 630. 
Witness held competent 

U.S.—Lucks v U.S., C C.A.Fla., 100 F.2d 908-Brown 
v U.S., Tenn, 233 F 353, 147 C.C A. 289, L.R.A 
1917A 1133 

Witness held competent 

Vt.—State v. Polidor, 285 A.2d 770, 130 Vt. 34 
75. Mo -State v. Ransburg, 466 S W 2d 691. 

86. Okl.—Marshall v. Amos, 442 P.2d 500. 

92. Conn.—Heating Acceptance Corp v Patterson, 
208 A.2d 341, 152 Conn 467. 

Ohio—State v. Murdock, 174 N.E.2d 543, 172 Ohio St. 
221 

page 464 

93. Pa.—Com. v. Reginelli, 222 A.2d 605, 208 Pa Su¬ 
per. 344, cert, den 87 S.Ct 2078, 387 U.S 945, 18 
L.Ed 2d 1331. 

96. U.S.—Schoppel v. U.S., C,A Va., 270 F.2d 413 
Mont.—State v Banck, 389 P 2d 170, 143 Mont 273 

§ 68. -Restoration of Compe¬ 

tency 

2. Wash.—State v. Shaffer, 434 P 2d 591, 72 Wash 2d 
630. 

§ 69. In General 

page 465 

18. Ark —Vaughn v State, 478 S.W.2d 759, 252 Ark 
260. 

N.Y.—Maglione v Cunard Steamship Co, 291 N.Y 
S.2d 604, 30 A.D.2d 784 

Concubine 

La.—State v. Kauftnan, 331 So.2d 16, cert, den 97 S.Ct 
495, 429 U.S. 981, 50 L.Ed2d 591. 

19. Ala.—Cameron v. State, Cr., 346 So.2d 508 

§ 71. -Attorney and Client 

Library References 
Witnesses @=>67. 

22. U.S.—Lau Ah Yew v. Dulles, C.A.Hawau, 257 
FJ2d 744—U.S. v Fiorillo, C.A.N.Y., 376 F.2d 
180. 

American Secunt Co. v. Shatterproof Glass 
Corp., D.C.Del., 154 F.Supp. 890, affd, C.A., 268 
F.2d 769, cert. den. 80 S.Ct. 210, 361 U.S. 902, 4 
L.Ed.2d 157, reh. den 80 S.Ct. 584, 361 U.S. 973, 4 
LEd.2d 553—City Bank of Honolulu v. Rivera 
Davila, CA.Puerto Rico, 438 F.2d 1367. 

Ala.—King v. State ex rel. Stallworth, Civ.App., 408 
So.2d 515, cert. den. 408 $o.2d 517. 

Ariz.—Cottonwood Estates, Inc. v. Paradise Builders, 
Inc,, 624 P.2d 296, 128 Ariz. 99. 

Cal.—Romeo v. Jumbo Market, 56 CaLRptr 26, 247 
C A.2d 817—People v. Smith, 91 CaLRptr. 786, 13 

C. A.3d 897, 52 A.L.R.3d 875. 

Conn.—State v. Yates, 381 A.2d 536, 174 Conn. 16. 
Del—Food Fair Stores, New Castle, Inc v. Howard, 
212 A,2d 405, 8 Storey 558. 

D".G—Arrington v. National Broadcasting Co., Inc., 

D. C, 531 F.Supp. 498. 

Fla.—Security Trust Co. v. Grant, App., 155 So 2d 805. 
Idaho—Barthel v. Johnston, 437 P.2d 366, 92 Idaho 94. 
01—Estate of Ragen, 398 N.E.2d 198, 34 Ill-Dec. 523, 
79 HI. App. 3d 8. 

lad.—Hodge v. Stats, 344 N.EJd 293, 264 Ind 377. 
La^-Sj^e v.Toesn* 408 SoJd 1269, 


Mass.—Ramacorti v. Boston Redevelopment Authority, 
170 N.E.2d 323, 341 Mass. 377. 

N Y —Greiss v. Scarborough Estates, Inc, 222 N.Y 
S.2d 1013, 33 Misc.2d 52, affd. 238 N.Y S 2d 663, 
18 A D.2d 1052, affd 197 N.E 2d 530, 14 N.Y.2d 
39, 248 N Y S 2d 37—Wolk v. Wolk, 333 N.Y.S 2d 
942, 70 Misc.2d 620. 

Pa-Com. v Gatewood, 293 A 2d 80, 221 Pa Super. 
399 

Tex.—Pasadena Independent School Dist. v. Emmons, 
Civ App, 586 SW.2d 151. 

Vt —Cartin v. Continental Homes of New Hampshire, 
360 A 2d 96, 134 Vt 362 

Wash.—State v. Sullivan, 373 P.2d 474, 60 Wash.2d 

234 

W.Va —CJjS. cited in Edmiston v. Wilson, 120 S.E 2d 
491, 502, 146 W.Va. 511. 

Law partner 

Va,—Matney v. Cedar Land Farms, Inc., 224 S.E2d 
162, 216 Vt. 932. 

23. U S.—Lau Ah Yew v. Dulles, C.A.Hawau, 257 
F2d 744—United Parts Mfg Co v Lee Motor 
Products, Inc, GA.Ohio, 266 F.2d 20—U.S v. 
Fiorillo, C.A.NY, 376 F.2d 180—Travelers Ins. 
Co. v. Dykes, C.A.La, 395 F.2d 747. 

Sears, Roebuck & Co v. American Plumbing & 
Supply Co. of Green Bay, D C.Wis., 19 F.R D. 329. 
Anz—Hales v Pittman, 576 P 2d 493, 118 Ariz. 305 
Ark —Milbum v. State, 555 S W.2d 946, 262 Ark. 267. 
Colo—People v. Spencer, 512 P 2d 260, 182 Colo. 189. 
Conn —Lebowitz v McPike, 201 A.2d 469, 151 Conn. 
566—Lebowitz v McPike, 201 A 2d 469, 151 
Conn 566-State v. Blake, 249 A 2d 232, 157 
Conn. 99. 

State v Anonymous (1973-6), 309 A.2d 135, 30 
Conn.Sup. 211. 

Del.—C.JJS. cited in Phillips v Liberty Mut. Ins. Co., 

235 A 2d 835, 839, 43 Del.Ch 436. 

DC—CJ.S. cited in Bauman v Ballard Fish Co., 
MunApp., 185 A.2d 506, 507. 

Fla.—Davison v. First Federal Sav. and Loan Ass’n of 
Orlando, App. 5 Dist, 413 So 2d 1258 
Ga —CJJS. cited in Citizens and Southern Nat. Bank v 
Hodnett, 229 SE.2d 792, 793, 139 Ga.App 839 
Ill—Des Plaines Motor Sales, Inc v. Whetzal, 206 
N E 2d 806, 58 Ill.App.2d 143—People v. Cain, 
303 N.E2d 756, 14 IU.App 3d 1003. 

Kan—State v. Spencer, 349 P.2d 920, 186 Kan 298— 
State v Miles, 382 P.2d 307, 191 Kan 457. 

La.—Bordelon v. Safeway Ins Co., App., 380 So.2d 
1379, wnt, ref., Sup, 384 So.2d 1379. 

Mich—Shapiro v. Wendell Packing Co., 115 N.W.2d 
87, 366 Mich. 289. 

Minn.—Schwartz v. Wenger, 124 N.W.2d 489, 267 
Minn 40. 

Mo —State v. Haynes, 473 S.W.2d 688, 54 A LR.3d 93. 
Nev.—Kaeser v. State, 620 P2d 872, 96 Nev 955. 
N.J.—Kridel v Kndel, 205 A.2d 316, 85 NJ Super. 
478. 

N.Y—People v. Bonilla, 420 N.Y.S.2d 665, 101 
Misc.2d 146. 

N.C.—Town of Mebane v Iowa Mut. Ins. Co., 220 
SE2d 623, 28 N.C App. 27. 

Ohio—Brown v. Toledo Mental Hygiene Clinic, 410 
N.E.2d 1262, 63 Ohio App 2d 192, 17 0.0.3d 
383—State v. Mabry, 449 NE.2d 16, 5 Ohio 
App.3d 13, 5 O.B.R. 14 

Or—State v. Thomas, 631 P.2d 1387, 53 Or App 375 
Pa.—Legler v. Musser, 45 Ene 84—Com. v. Scolen, 202 
A.2d 521, 415 Pa. 218, petition den 203 A 2d 319, 
415 Pa. 218. 

Mustacchi v. Mustacchi, 40 D. & C.2d 618. 
Tex.—Cheatham v. Franke, Civ.App., 298 S.W.2d 202, 
revd. on oth. grds., 303 S.W.2d 355, 157 Tex. 397 
Wash.—State v. Music, 489 P.2d 159, 79 Wash.2d 699, 
vac. in part on oth grds., 92 S.Ct. 2877 r , 408 U.S. 
940, 33 L.Ed.2d 764. 

W.Va.—CJLS. cited in Edmiston v. Wilson, 120 S,R2d 
491, 502, 146 W.Va. 511. 

Wis.—Southard v Occidental Life Ins. Co, of Cal., 142 
N.W.2d 844, 31 Wis.2d 351—Peterson v. Warren, 
143 N.W.2d 560, 31 Wis.2d 547-State ex rel. 
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Dudek v. Circuit Court for Milwaukee County, l 
N.W.2d 387, 34 Wis.2d 559. 

Active or inactive participation 

(5) Other instances. 

U S.—U.S. v. Cerone, CA.IH, 452 F 2d 274, cert de 
92 S.Ct. 1169, 405 U.S. 964, 31 L.Ed.2d 24 

Representation in other proceedings 

(2) Attorney for insurer 

Minn.—Caron v. Farmers Ins. Exchange, 90 N.Wu 
86, 252 Minn. 247. 

(3) Other matters. 

Ark.—Ridgeway v. State, 389 S.W,2d 617, 239 Ari 
377, cert den. 86 SCt. 236, 382 U.S. 902, 1 
LEd.2d 156. 

Admission of testimony of witness properly dt 
nied as involving counsel as witness 

Ill.—People v. Hill, 371 N E2d 1257, 14 Ill Dec. 20 
56 Ill App 3d 510. 

Pa.—Guzman v. Bloom, 198 A.2d 499, 413 Pa 57< 
Court’s refusal to direct testimony not imprope 
Anz.—State v Caldwell, 573 P.2d 864, 117 Ariz 464 
Kan.—Jones v Kansas City Embalming & Casket Co 
386 P.2d 217, 192 Kan 136. 

La —State v Newton, 128 So 2d 651, 241 La. 261, cen 
den. 82 S.Ct. 111, 368 U.S. 869, 7 LEd 2d 66, cert 
den 83 S.Q. 153, 371 U.S 881, 9 LEd.2d 117 
N.M—Meeker v. Walraven, 380 P.2d 845, 72 N.M 
107, cert. den. 84 S.Ct 73, 375 U.S 829, 11 
L.Ed 2d 60, reh. den 84 S.Ct. 191, 375 U.S. 917,11 
L.Ed.2d 157 

S.D —Senger v. Senger, 308 N.W.2d 395 
Leave to withdraw granted 
Pa.—Legler v. City of Ene, 28 D & C.2d 287 
Discretion of court to allow testimony 
Ill.—People ex rel. Fahner v. Colorado City Lot Own¬ 
ers and Taxpayers Ass’n, 438 NE.2d 1273, 63 
Ill Dec. 910, 108 Ill.App 3d 266. 

Mich.—People v Stratton, 235 N.W.2d 778, 64 Mich 
App. 349 
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24. U.S — Davis v Naviera Aznar S.A., D C Md, 37 
F.R.D. 223. 

Cal.—CJLS. cited in People v. Smith, 91 Cal Rptr. 786, 
794, 13 C.A 3d 897, 52 A.L.R 3d 875 

Not allowed to represent client 

U.S.—Bickford v. John E. Mitchell Co., ClA.Okl., 595 
F.2d 540. 

S.D —Jones v. South Dakota Children’s Home Society, 
Sioux Falls, 238 N.W 2d 677, 90 S.D. 126. 

25. Idaho—GJ.S. cited in Barthel v. Johnston, 437 
P.2d 366, 369, 92 Idaho 94. 

Kan —Robbins v. Hannen, 400 P.2d 733, 194 Kan. 596. 
Testimony bearing tangentially on merits 
Ind.—Consolidated Rail Corp. v. Thomas, App. 4 Dist., 
463 N.E2d 315. 

26. U.S —Laughner v. U.S., C.A.Fla, 373 F.2d 326- 
US. v. TrapneU, 638 F.2d 1016. 

U S. v. Maloney, D.C.Pa., 241 F.Supp. 49. 
Cal.—People v, Guerrero, 120 CaLRptr. 732, 47 C.A.3d 
441. 

Conn —State v. Manning, 291 A.2d 750, 162 Conn. 112. 
Ind.—Worthington v. State, 405 N.E.2d 913, 273 Ind. 
499, cert. den. 101 S.Ct 1991, 451 U.S. 915, 68 
L.Ed 2d 306. 

Minn—Schwartz v Wenger, 124 NW.2d 489, 267 
Minn. 40. 

NJ.—State v Johnson, 168 A2d 1, 34 NJ 212, app. 
dism. 82 S.Ct 247, 368 U.S. 145, 7 L.Ed.2d 188, 
cert. den. 82 S.Q. 370, 368 U.S. 933, 7 L.Ed.2d 
195. 

Pierce v. Yaccanno, 178 AJd 213, 72 NJ.Super. 
252 

Okl.—Cavaness v. State, Cr., 581 P.2d 475, cert. den. 99 
S.Ct. 1024, 439 U.S. 1117, 59 L.Ed.2d 76 
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ifasal of withdrawal after trial began not 
abase of discretion 

Z .—State v. Brady, 192 S R2d 640, 16 N.C App. 555, 
cert. den. 193 S.E2d 745, 282 N.C 582. 

stimony both necessary and unobtainable 
from other sources 

5.—U.S. v. Crockett, GA.Ga,, 506 F.2d 759, cert, 
den. 96 S.Ct. 37, 423 U.S 824, 46 L.Ed2d 40. 
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. D.C.—U.S. v. Vereen, GA., 429 F,2d 713, 139 
U.S.App.D.C. 34. 

—Manion v. Chicago, R.1 & P. Ry. Co, 138 N.E 2d 
98, 12 Hl.App.2d 1. 

1.—CJ.S. quoted in Payne’s Heirs v. Seay, 478 P.2d 
889, 894. 

m office associate as witness 

3.—U.S. v. Nyman, CA.Va., 646 F.2d 208. 

—Scarlette v. Hummer, 190 N.E 2d 370, 41 HI. 
App.2d 138. 

offered testimony held not of critical signifi¬ 
cance 

C.—U.S. V. Porter, CA, 429 F.2d 203, 139 U.S App 
D.C 19. 

. Cal.—People v. Smith, 91 Cal.Rptr 786, 13 
C.A.3d 897, 52 A.L.R.3d 875. 

—Com. v. Gatewood, 293 A 2d 80, 221 Pa.Super. 
399. 

. U.S.—U S. v. Alu, C.A.N.Y., 246 F.2d 29. 
mn.—State v. Blake, 249 A.2d 232, 157 Conn. 99. 
l—H ubbard v. Hubbard, App., 233 So 2d 150 
ich.—Shapiro v. Wendell Packing Co., 115 N.W.2d 
87, 366 Mich. 289. 

is.—Kink v. Combs, 135 N.W.2d 789, 28 Wis.2d 65. 
embers of partnership 
(2) Other instances. 

iwan—Sheraton Hawaii Corp. v Poston, 454 P.2d 
369, 51 Haw. 142, 172. 

istimony not violative of code of ethics 

Naxon Telesign Corp. v. GTE Information Sys¬ 
tems, Inc., D.C.I1L, 89 F.R.D 333. 

)lo.—Mr. Steak, Inc. v. Ken-Mar Steaks, Inc., App., 
522 P.2d 1246. 

I. U.S.—Gajewsld v. U S., C.A N.D., 321 F.2d 261, 
cert den. 84 S.Ct. 486, 375 U.S. 968, 11 L.Ed.2d 
416—Bank of America v. Saville, C.A.Ind., 416 
F.2d 265, cert den. 90 S.Ct. 685, 396 U.S. 1038, 

24 L.Ed.2d 682. 

Irvin v. Dowd, D.C.Ind., 153 F Supp. 531, affd., 
C.A., 251 F.2d 548, rcvd- on oth grds. 79 S.Ct 
825, 359 U.S. 394, 3 L.Ed.2d 900. 

.C.—Bauman v. Ballard Fish Co., Mun.App., 185 
A.2d 506. 

L—Canndla v. Canndla, 270 N.E.2d 114, 132 111. 
App.2d 889—People v. Cannon, 323 N.R2d 846, 

25 IlLApp.3d 737. 

Id.—Bris Realty Co. v. Phoenix Sav. & Loan Ass’n, 
208 A.2d 68, 238 Md. 84. 

Parlett Ford, Inc. v. Sosslau, 311 A.2d 443, 19 
Md.App. 320. 

Itch.—Osborn v. League Life Ins. Co., 173 N.W.2d 
724, 20 Mich.App. 19—People v. Johnson, 207 
N.W.2d 914, 46 Mich.App. 212. 
linn.—Schwartz v. Wenger, 124 NW.2d 489, 267 
Minn. 40. 

fiss.—Scott County Co-op. v. Brown, 187 So.2d 321. 
.Y.—Bluttal v. Brookdale Hospital Center, 322 N.Y. 
S.2d 18, 37 A.D 2d 530. 

too—State v. Cnssman, 287 NE.2d 642, 31 Ohio 
App.2d 170. 

>r.—Bronson v Department of Revenue, 508 P.2d 423, 
265 Or. 211. 

/.Va,—Edmiston v. Wilson, 120 S.E.2d 491, 146 W Va. 
511 

/is. —Peterson v. Warren, 143 N.W.2d 560, 31 Wis.2d 
547. 

applies to government and its attorneys 

J. S.—U.S. V. Alu, C.A.N.Y., 246 F.2d 29, 


31. US— Loeb v. Hammond, C.A.HL, 407 P2d 779 
—U.S, v. Newman, C.A.Pa., 476 F.2d 733. 

Anz.—Cottonwood Estates, Inc. v. Paradise Builders, 
Inc., 624 P 2d 296, 128 Anz 99. 

Ill -People v. Gendron, 243 N.R2d 208, 41 D1.2d 351, 
cert. den. 90 S Ct 179, 396 U S. 889, 24 L.Ed.2d 
164. 

Kan.—State v Frames, 515 P.2d 751, 213 Kan 113 
Mass—Kendall v, Atkms, 372 N.R2d 764, 374 Mass. 
320. 

Mich — Ebd v. Board of County Road Com’rs of Sagi¬ 
naw County, 194 N.W.2d 365, 386 Mich. 598. 
Mmn.—Caron v. Farmers Ins. Exchange, 90 N.W 2d 
86, 252 Minn. 247 

N.M.—State v. Hogervorst, App., 566 P.2d 828, 90 
N M. 580. 

Okl.—CJJS. dted in Payne’s Heins v. Seay, 478 P.2d 
889, 894 

Wis.—Peterson v. Warren, 143 N.W.2d 560, 31 Wis.2d 
547. 

Testimony of member of law firm 

Fla—Beavers v. Conner, App, 258 So.2d 330, app. 

after remand 289 So.2d 462 
N.Y.—Renault, Inc. v. Auto Imports, Limited, 239 
NY.S.2d 807, 39 Misc.2d 25, affd. 243 N.Y S 2d 
480, 19 A.D 2d 814. 

Discretion not abused 

Mich.—People v. Johnson, 207 N.W.2d 914, 46 Mich, 
App. 212. 

Wis.—Merz v. Old Republic Ins. Co., 191 N W.2d 876, 
53 Wis.2d 47 

32. D.C—U.S. v. CaBanan, CA., 450 F.2d 145 
MO.-CJ.S. dted In Fisher v. Williams, 327 S.W.2d 

256, 263. 

Tex.—Cage v. State, 320 S.W.2d 364, 167 Tex.Cr.R. 

355, cert den. 79 S.Ct. 1434, 360 U S. 917, 3 
L.Ed.2d 1533, reh. den. 80 S.Ct. 45, 361 U.S 855,4 
L.Ed.2d 94. 

Wis.—Hams v State, 254 N.W.2d 291, 78 Wis.2d 357. 

33. HI.—Mamon v Chicago, R.I. & P Ry Co., 138 
N.R2d 98, 12 lll.App 2d 1. 

Kanter v. Truehart, 241 N.R2d 521, 100 HI. 
App. 2d 316. 

Wash.—Ryan v. Ryan, 295 P2d 1111, 48 Wash.2d 
593—State v. Stiltner, 377 P 2d 252, 61 Wash 2d 
102, cert, den 85 S.Ct 928, 380 US. 924, 13 
L.Ed.2d 810. 

Eagle Ins. Co v. Albnght, 474 P.2d 920, 3 
Wash.App. 256 

Question of bias goes to weight, not to admissi¬ 
bility 

N.Y.—Renault, Inc. v. Auto Imports, Limited, 239 
N.Y.S.2d 807, 39 Misc.2d 25, affd. 243 N Y.S.2d 
480, 19 A.D.2d 814. 

34. Conn.—Lebowitz v. McPike, 201 A,2d 469, 151 
Conn. 566—CJJS. cited in State v. Blake, 249 
A.2d 232, 234, 157 Conn. 99. 

Miss.—Cappaert v. Bierman, 339 So.2d 1355. 

Ohio—Swanson v. Swanson, 355 N.R2d 894, 48 Ohio 
App.2d 85, 2 0.O.3d 65. 

Wis.—In re Stronks’ Estate, 111 N.W.2d 71, 14 Wis.2d 

356. 

35. US—Universal Athletic Sales Co. v. American 
Gym, Recreational Sc Athletic Equipment Corp., 
Inc., C.A.Pa., 546 F.2d 530, cert. den. 97 S.Ct 
1681, 430 U.S. 984, 52 L.Ed.2d 378. 

Cal.—Thompson v. Beskeen, 35 Cal.Rptr. 676, 223 
C.A.2d 292 

Cob.—Mr. Steak, Inc. v. Ken-Mar Steaks, Inc, App., 
522 P.2d 1246. 

W.Va.—Edmiston v. Wilson, 120 S R2d 491, 146 W.Va. 
511. 

36. W.Va.—Edmiston v. Wilson, 120 S.EJd 491, 146 
W.Va. 511. 

Testifying against former client 
U.S.—U.S v. Cochran, C.A.Mtss., 546 F.2d 27. 

37. N.Y.—People v. Owens, 396 N.Y.S.2d 893, 58 
A.D 2d 898. 

41. Wis —Precision Service Co. v. SchOl, 210 N.W.2d 
706, 60 Wis.2d 346. 
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42. U S.—Walker v. Bailey. Cost. * Pat App., 245 
F.2d 486, 44 C.C PA. Patents 908. 

Ala.—Ex parte Griffith, 178 So.2d 169, 278 Ala. 344, 
cert den 86 S.Ct. 548, 382 U.S. 988, 15 LEd.2d 
475. 

N.C—Archer v. Norwood, 246 S.E.2d 37, 37 N.CApp. 

432, cert. den. 248 S.E2d 249, 295 N.C 645. 
Wash.—State v. Allgood, 313 P.2d 695, 50 Washed 
618. 

Particular instruments 

(2) Mo.—Mangan v. Mangan, App., 554 S.W.2d 418. 
S.D.—Matter of Landeen’s Estate, 264 N.W.2d 521. 
55. Ga.—Holmes v. State, 163 S.R2d 803, 224 Ga. 
553. 

Ill.—People v. Koczynslo, 178 N.R2d 294, 23 HL2d 
320. 

Physical appearance 

NJ.—State v. Fumcdlo, 231 A.2d 579, 49 NJ. 553, 
cert. den. 88 S.Ct 837, 390 U.S. 911, 19 L.Ed.2d 
882. 

62. m.—People v. Munzer, 270 N.R2d 638, 132 HI. 
App.2d 773. 

N J -State v Edge, 274 A.2d 42, 57 N.J. 580. 
Exclusion of testimony in disregard of pretrial 
warning held not error 

Cal.—People v. Smith, 91 Cal Rptr. 786, 13 C.A.3d 897, 
52 A.LR.3d 875 

63. Tex.—McWherter v. State, Cr.App., 607 S.W.2d 
531. 

Wash.—State v. Stiltner, 377 P.2d 252, 61 Wash.2d 102, 
cert. den. 85 S.Ct. 928, 380 US. 924, 13 L.Ed.2d 
810 

Error to call attorney 

Nev.—Kaeser v. State. 620 P,2d 872, 96 Nev. 955. 

§ 72. -Physician and Patient 

67. Ind.—Baker v. Whitaker, 182 N.E.2d 442, 133 
Ind-App. 347. 

Mich.—People v. McGilkn, 220 N.W.2d 689, 392 Mich. 
278. 

Ohio—Vincenzo v. Newhart, 219 N.R2d 212, 7 Ohio 
App.2d 97, affd. 227 N.R2d 627, 11 Ohb St2d 63. 

Medical assistant 

HI.—Piacentmi v. Bonneffl, 217 N.R2d 507, 69 HI. 
App 2d 433. 

Psychologist 

Tex.—Brown v. Brown, Civ App, 500 S.W.2d 210. 

Physician incompetent to testify 

U.S—Miles v. Farrell, D.CH l, 549 F.Supp, 82. 
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68 . Miss.—McCay v. Jones, 354 So.2d 1095. 

Ohio—Vincenzo v. Newhart, 219 N.E.2d 212, 7 Ohio 
App.2d 97, affd. 227 N.R2d 627, tl Oluo St2d 63, 

§ 73. Payment by Party for Expert 
Testimony 

70. Mo.—Rdfsteqk v. Miller, 369 S.W.2d 229. 

Generally, an expert receiving com¬ 
pensation from one party should not be 
permitted to testify, in anticipation of 
remuneration, for the other party. 71 * 5 

7L5. N.Y.-Gnoj v. City of New York, 288 N.Y.S.2d 
368, 29 A.D.2d 404. 

§ 74. Family Relation Generally 

72. Tex.—Mamon v. State, 316 $.W.2d 414, 166 Tex. 
Cr.R. 514. 

Daughter 

Iowa—State v. Gilroy, 313 N.W.2d 513. 

78. Cal.—People v. Huskins, 54 Cal.Rptr. 253, 245 
C.A.2d 859. 
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Ill— Kerns v. Engelke, 369 N.E 2d 1284, 12 Ill Dec 
270, 54 IlLApp 3d 323, affd m part, revd m part 
on oth grds 390 N.E.2d 859, 28 Ill.Dec. 500, 76 
Ill 2d 154, 4 AX.R.4th 1 

Ind —Hunter v. State, 360 N.E 2d 588, 172 Ind App. 
397. 

Mass.—Three Juveniles v. Com., 455 NE.2d 1203, 390 
Mass. 357. 

N.Y.—Lapinsky v. Ardom Bake Shop, Inc., 236 N Y. 
S.2d 310, 18 A D.2d 850, affd 196 N E 2d 737, 13 
N.Y.2d 1163,247 N Y S.2d 388—Salzano v City of 
New York, 253 N.Y,S.2d 138, 22 A.D.2d 656. 
Tex.—Callicott v Callicott, Civ.App., 364 SW.2d 455, 
err. ref. no rev. err 

Parents parties to divorce suit 

Ill.—Bailey v. Bailey, 309 N.E 2d 328, 18 IllApp.3d 
152. 

(2) Practice not condoned 

Ohio—Glimcher v Glimcher, 278 N.E 2d 37, 29 Ohio 
App.2d 55. 

82. U.S.—Port v. Heard, D.C Tex, 594 F.Supp. 
1212, affd. 764 F.2d 423 

CaL—People v. Martin, 170 Cal.Rptr 840, 114 C A.3d 
739. 

Ind.—Cissna v. State, 352 N R2d 793, 170 Ind.App. 
437. 

§ 75. Competency in General 

83. U.S.—Grulkey v. U.S, C.A.Iowa, 394 F.2d 244— 
US. v Doe, C.A.Mass„ 478 F.2d 194 

Cal.—Frey v. Superior Court In and For Kings County, 
46 Cal Rptr. 747, 237 C.A.2d 201. 

Md.—Master v. Master, 166 A.2d 251, 223 Md. 618 
N Y.—People v. Watkins, 406 N Y.S.2d 343, 63 A D.2d 
1033, cert. den. 99 S.Ct. 575, 439 U.S 984, 58 
L.Ed.2d 656. 

Ohio—GJ.S. cited in State v Antill, 197 N E.2d 548, 
553, 176 Ohio St. 61. 

Wyo.—Fox v. Fox, 296 P.2d 252, 75 Wyo 390. 
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84. U.S.—Jackson v. U.S, C.A.Ala, 250 F.2d 897- 
U.S. v. Fields, C.A.Pa., 458 F.2d 1194, cert den. 
93 SCt 2755, 412 U.S. 927, 37 L.Ed.2d 154. 

U.S. v. Wrnfree, D.CPa., 170 F.Supp. 659. 
Ark.—Miller v. State, 362 S.W.2d 443, 235 Ark. 880. 
CaL—People v Wade, 1 Cal.Rptr. 683, 348 P.2d 116, 
53 C.2d 322—People v. Green, 45 CaLRpir. 744, 
236 CA.2d 1, cert, den 88 S.Q. 1092, 390 US. 
971, 19 L-Ed.2d 1181. 

Iowa—State v. Levy, 160 N W.2d 460, 32 A.L.R.3d 
893. 

Mo.—State v Kollenbom, 304 S.W.2d 855—State v. 

Gyngard, 333 S.W.2d 73, 90 A.L.R.2d 639. 
Mont.—State v Roberts, 633 P.2d 1214. 

N.Y.—Federated Dept. Stores, Inc, Bloomingdale Bros. 
Division v. Esser, 409 N.Y.S.2d 353, 96 Misc.2d 
567. 

N.G—GJjS. cited in State v. Alford, 161 SE.2d 575, 
577, 274 N.C. 125. 

State v. Martin, 194 S.E 2d 60,17 N C.App. 317, 
cert den. 195 S.E.2d 691, 283 N.C 259. 

Ohio—CJJS. cited in State v. Antill, 197 N.E.2d 548, 
553, 176 Ohio St. 61. m 
Or.—State v. Anderson, 396 P.2d^58, 239—State v. 

Lindley, 502 P.2d 390, 11 Or.App. 417. 

Pa.—Com. v. Wilkes, 199 A.2d 411, 414 Pa. 246, cert 
den. 85 S.Ct 344, 379 U.S. 939, 13 LEd.2d 349. 
Ietm.—State v. Pritchett, 621 S.W.2d 127 
Tex.—Roach v State, Cr., 440 S.W.2d 72. 

Vt— State v. BalL 126 A.2d 121, 119 Vt. 306. 

Reason for rule 

triz—State v. Whitaker, 544 P,2d 219, 112 Anz. 537. 
Mo.—State v. Bledsoe, 325 S.W.2d 762. 

(2) Other reasons. 

US.—Hawkins v. U.S., OkL, 79 S.Q 136, 358 U.S. 74, 
3 UBd,2d 125. 

Wilkersoo v. UX C.A.Mo., 342 FXd 807. 
US^Thpreien, D.CCaL. 2*1 E^npp. 598. 
Miw Onfrwn v, State, 168 SoOd 496, 250 Miss. 816. 


S D.—State v. Jaques, 256 N.W.2d 559. 

Particular crimes 

(3) Miss.—Wallace v State, 183 So.2d 525, 254 Miss 
944. 

Ohio-State v. Rodriguez, 169 N.E.2d 444, 110 Ohio 
App 307 

(9) US—Hawkins v US., Old., 79 SCt. 136, 358 
U.S. 74, 3 L.Ed.2d 125 

Nod of head equivalent to verbal testimony 
Tex.—Falcon v. State, App. 14 Dist., 675 S,W,2d 597 
Statutory disqualification cannot be waived 
Tex.—Krzesmski v State, 333 SW2d 149, 169 Tex. 
Cr.R 178 

No federal constitutional bar 

U S.—Young v State of Okl., D.C.OkL, 428 F Supp 
288. 

Rule depends on ineompetency of 
husband and wife as witnesses and not 
because of any privileged communica¬ 
tion. 85 5 

85.5. Ariz.—State v Narten, 407 P.2d 81, 99 Ariz 
116, cert, den 86 SCt. 1985, 384 US 1008, 16 
L.Ed.2d 1021 

86 . U.S — Hawkins v U S , 79 S.Q 136, 358 U.S 74, 
3 L.Ed.2d 125 

US. v Barlow, CA Mich, 693 F2d 954, cert 
den. 103 SCt 2124, 461 US 945, 77 L.Ed.2d 
1304 

US. v Williams, D.C.Minn, 55 F.Supp. 375 
Iowa—State v Farber, 314 N.W2d 365. 

N.C.—State v Byrd, 205 S.E.2d 326, 21 N C App. 734. 
Pa.—Com. v. Wilkes, 199 A.2d 411, 414 Pa. 246, cert, 
den. 85 S.Q 344, 379 U S. 939, 13 L.Ed.2d 349. 

Com ex rel. Haines v. Banmiller, 19 D & C.2d 
219, 9 Cumb. 143, affd 157 A 2d 167, 398 Pa 7, 
cert, den 80 S.Ct. 1244, 363 U.S. 807, 4 L.Ed.2d 
1151. 

A wife has been held competent to 
testify in the trial of her accused hus¬ 
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(1) Ala.—Aycock v. State, Cr., 277 So.2d 404, 50 

AIa.App. 130, cert. den. 277 So 2d 412, 291 Ala. 49. 

D.C—U.S. v. Lewis, C.A., 433 F.2d 1146, 140 U.S. 
App.D.G 40. 

Ky.—Taylor v. Com., 413 S.W.2d 614, cert den. 88 

S.Ct. 100, 389 U.S. 832, 19 L.Ed.2d 90. 

(3) Court should advise witness of rights. 

Cal.—People v. Wade, 1 Cal.Rptr. 683, 348 P.2d 116, 
53 C2d 322. 

D.C—Postom v. US., CA, 322 F.2d 432, 116 U.S. 
App.D.C 219, cert. den. 84 S Ct 672, 376 U.S. 
917, 11 L.Ed.2d 613. 

Judicial persuasion improper 

Cal.—People v. Wade, 1 CaLRptr. 683, 348 P.2d 116, 
53 C.2d 321 

Not limited to evidence “privileged under the 
law” 

Ky.—Miller v. Carter, 500 S.W.2d 600. 

Voluntary testimony as to nonprivileged evi¬ 
dence permissible 

Ga.—Stanley v. State, 241 S.R2d 173, 240 Ga. 341, 
cert den. 99 S.Ct. 218, 439 U.S. 881 58 L.Ed.2d 
194. 

La.—State v. Triplett, 313 So.2d 227. 

Rule consistently followed in federal courts 

U.S.— US. V. White, CJLArk., 545 F.2d 1129, 


Rule inapplicable where spouse prosecution wit 
ness and not defendant 

Alaska—Salazar v. State, 559 P.2d 66. 
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11. Voluntary disclosure 
The ruling in Hagedom v. Hagedom that voluntary 
disclosure of confidential communications without die 
consent of the other spouse is permissible, has been 
disapproved. 

N.C.—Hicks v. Hicks, 155 S.E.2d 799, 271 N.C 204. 
13. Ariz—State v. Figueroa, App., 593 P.2d 940,122 
Ariz. 190. 

Pa—Com. v. Galloway, 413 A.2d 418, 271 Pa Super. 
305, app after remand 485 A.2d 776, 336 Pa.Super. 
225 

15. Tex—King v State, Cr., 414 S.W.2d 935. 

§ 86. Indirect Testimony 
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25. U.S.—Peek v. U.S., C.A.Wash., 321 F.2d 934, 5 
A L.R.3d 802, cert. den. 84 S Ct. 973, 376 U.S. 
954, 11 L.Ed.2d 973. 

Pa.—C.J.S. cited in Commonwealth v. Marker, 25 D. ft 
C.3d 119, 136. 

Volunteered remark of witness disclosing declaratioa 
of spouse which was stricken did not compel accused to 
call spouse. 

Tex.—Matlock v. State, Cr., 373 S.W.2d 237. 

27. Outburst not violation of spousal immuni¬ 
ty 

Mich—People v. Van Epps, 229 N.W.2d 414, 59 Mich. 
App. 277. 

28. US—U.S. v. Doughty, 460 F.2d 1360. 

Pa—Com. v. Garrison, 157 A 2d 75, 398 Pa. 47. 

29. US—U.S.v. Kahn, CA.H1., 471 F.2d 191, cert 
den. 93 S.Ct 2271, 411 U.S. 986, 36 L.Ed.2d 964, 
revd., on oth. grds. 94 S.Ct. 977, 415 U S. 143, 39 
L.Ed.2d 225 

Miss—Eubanks v. State, 135 So.2d 183, 242 Miss. 371 
Nev.—Shults v. State, 616 P.2d 388, 96 Ncv. 741 

32. Iowa—State v. Henderson, 268 N.W.2d 173, reh. 
den. 272 N.W.2d 491 

Miss.—Boyd v. State, 204 Sold 165. 

N.C.—State v. Fulcher, 243 S.R2d 338, 294 N.C 503 
Wash.—State v. Osborne, 569 P.2d 1176, 18 Wash.App. 
318—State v. Bonaparte, 660 P.2d 334, 34 Wash. 
App. 285. 

33. Nontestimonial evidence 

U.S—In re dark, D.C.N.Y., 461 F.Supp. 1149. 

Mo.—State v. Molasky, App., 655 S.Wld 663, cert 
den. 104 S.Ct. 727, 464 U.S. 1049, 79 UEdld 187. 

34. Estate tax return 

U.S—U.S. v. Doughty, C.A.Wis., 460 F.2d 1360. 
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41. Wyo—Nisonger v. State, 581 P.2d 1094. 

42. Pa—Com. v. Wilkes, 25 Fay.LJ. 50. Affd. 199 
A.2d 411, 414 Pa. 246, cert. den. 85 S.Ct 344, 379 
U.S. 939, 13 L.Ed.2d 349. 

Letters found by wife 

Pa—Com. v. Wilkes, 199 A.2d 411, 414 Pa. 246, cert 
den. 85 S.Ct 344, 379 U.S. 939, 13 L.Ed.2d 349. 
Iowa-State v. Spaulding, 313 N.W.2d 878. 

47. Pa.—CJJS. cited in Commonwealth v. Marker, 25 
D. & G3d 119, 136. 

49. Prior testimony admissible 

Ala.—Crosslin v. State, Cr.App., 446 So.2d 675. 

55. Wash.—State v. Osborne, 569 P.2d 1176, 18 
Wash-App. 318. 

§ 87. Competency of Spouse for 
Purposes of Rebuttal 
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59. Mo.—Jameson v. Fox, 269 S.W.2d 140. 

<50. Miss.—Caldwell v. State, 194 So.2d 878, 
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. Okl.— CJS, dted in Moms v, Leverett, 434 P,2d 
912, 921. 

90. — Nonaccess and Legitima¬ 
cy of Children 

Library References 

Witnesses <£=*57. 

I. Ark.— CJS. black letter summary quoted in In re 
Thomas' Estate, 310 SW2d 248, 250, 228 Ark 
658 

ich —People v Wiseman, 234 N W.2d 429, 63 Mich 
App. 137. 

i. Anz.—Coffman v Coffman, App, 591 P 2d 1010, 
121 Anz 522 

ich —Serafin v Serafin, 258 N.W 2d 461, 401 Mich 
629 

J. —B v. 0, 232 A 2d 401, 50 N J. 93 

>. U.S —McKenzie v Hams, C.A Pa., 679 F.2d 8 
la—Rumlin v Lewis, 381 So 2d 194 
rk —Bankston v Pnme West Corp, App., 610 S W 2d 
586, 271 Ark 727 

a.—In re Jemdo’s Estate, App., 339 So 2d 237 
d—Staley v. Staley, 335 A 2d 114, 25 Md.App 99 
eb—Perkms v. Perkins, 253 NW2d 42, 198 Neb 
401 

J.—B. v. O, 232 A.2d 401, 50 NJ 93, stating 
Pennsylvania law. 

:x—Esparza v Esparza, Civ App., 382 S W 2d 162— 
Barnett v. Barnett, Civ.App, 451 S.W.2d 939, err 
dism. 

•vemiled cases 

In suit to recover child support payments from puta- 
/e father, mother was properly allowed to testify that 
ie did not have access to legal husband during period 
‘ child’s conception and that such child was thus a 
istard. 

i.—Com. ex rel Savruk v Derby, 344 A 2d 624, 235 
Pa Super 560, overruling prior holdings to the 
contrary. 

page 488 

9. U.S.—Petition of Risdal & Anderson, Inc., D C. 
Mass., 291 F.Supp. 353. 

la—Leonard v Leonard, 360 So 2d 710 
a.—Hodges v. Hodges, App, 348 So.2d 1284. 

IG—:Biggs v. Biggs, 116 S E.2d 178, 253 N.C. 10- 
Eubanks v. Eubanks, 159 S E.2d 562, 273 N.C 189. 
a.—Com. v Fletcher, 195 A.2d 177, 202 Pa.Super. 65 
ex.—Esparza v. Esparza, Civ.App., 382 S.W.2d 162. 
Io rule of evidence is better settled, etc. 
irk.—C.J.S. quoted in In re Thomas’ Estate, 310 
S.W 2d 248, 250, 228 Ark. 658. 
a.—C. v. C., 12 D. & C.2d 771. 
tule applied in particular proceedings 
(1) NY—In re Anonymous, 209 N.Y.S.2d 360, 27 
disc.2d 1031. 

10. Rule applied in particular proceedings 

(5) Md—Shelley v. Smith, 241 A.2d 682, 249 Md. 
>19. 

11. For heirship purposes 

Ta —In re Jerrido’s Estate, App., 339 So.2d 237. 

14. Pa.—Bivins v. Bivins, 28 D. & G2d 680, 11 Chest. 
30. 
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W. N.Y.—A.C. v. B.C, 176 NY.S.2d 794, 12 
Misc.2d 1. 

18. Pa —Com. ex rel. Meta v. Cmello, 280 A 2d 420, 
218 Pa.Super 371. 

11. Overruled case 

Scanlon v. Walshe, 31 A 498, 81 Md 118, is over¬ 
ruled to extent of any conflict with decision that such 
parties may testify 

Md.—Shelley v Smith, 241 A.2d 682, 249 Md. 619. 


92. Overruled case 

Scanlon v Walshe, 31 A. 498, 81 Md. 118, is over¬ 
ruled to extent of any conflict with decision that such 
parties may testify 

Md—Sheeley v. Smith, 241 A.2d 682, 249 Md 619. 

93. S.C—Wilson v Wilson, 262 S E2d 732, 274 S.C. 
236. 

96. Ga.—Gibbons v. Maryland Cas Co., 152 S E 2d 
815, 114 Ga App 788. 
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98. N C.—Wake County ex rel Manmng v Green, 
279 S E.2d 901, 53 N C.App 26. 

1. La—Boudreaux v. Matt, App, 370 So 2d 139. 

4. U.S—Metzger v S.S Kirsten Torm, DC Md, 245 

F.Supp 227. 

Cal —Benes v Young, 9 Cal Rptr 500, 187 C A.2d 270 
N Y —In re Diaz-Albertmi’s Estate, 153 N Y.S 2d 261, 
affd 154 N.Y S 2d 422, 2 A.D 2d 671 
N.C—State v. Wade, 141 SE.2d 34, 264 N.C 144. 
Pa.—Com v. Ludlow, 214 A.2d 282, 206 Pa.Super 464. 
Com v Keith, 19 Fay L J 174—Com. v. Brock, 
QuarSess., 70 Montg, 390—Com v. Bush, 38 
Wash Co. 226—Com v Galleo, 20 D. & C 2d 580, 
76 Montg 669, 74 York 152 

Exception to incompetency not waived by cross- 
examination of wife 

N C —State v Aldridge, 118 S.E 2d 766, 254 N.C 297 

5. Anz—State ex rel Munoz v Bravo, App., 678 

P 2d 974, 139 Anz 393. 

6. Pa —Com. v Fletcher, 195 A 2d 177, 202 Pa.Super 

65 

Tex —Wickware v Session, Civ App., 538 S.W.2d 466, 
err. ref no rev. err 
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8. N Y.—Fitzsimmons v DeCicco, 253 N.Y.S.2d 603, 

44 Misc.2d 307—Oliver v England, 264 N.Y S.2d 
999, 48 Misc.2d 335 

Pa.—Com. ex rel. Lader v. Ltider, 254 A.2d 306, 434 
Pa 293, 49 A.L R.3d 203 

Scope of statute 
(6) Other instances 

Neb.—Roebuck v. Fraedrich, 267 N.W.2d 759, 201 
Neb. 413. 

9. Overruled case 

The case of Hubert v. Cloutier, 194 A. 303, 135 Me. 
230 has been expressly overruled in a decision holding 
that both husband and wife may testify both as to his 
non-access and facts proving impossibility of access. 
Me.—Ventresco v. Bushey, 191 A.2d 104, 159 Me. 241. 

§ 91. -Fraud or Undue Influ¬ 

ence 
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20. Limited to criminal cases 
N.D.—Production Credit Ass’n of Mandan v. Olson, 
280 N.W.2d 920. 

26. Pa.—Kine v. Forman, 209 A 2d 1, 205 Pa.Super. 
305. 

§ 93. Testimony in Particular Civil 
Actions or Proceedings 

page 493 

41. Pa.—Com. ex rel Platt v. Platt, 404 A.2d 410, 
266 Pa.Super. 276. 
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61. Wash.—Seventh Elect Church in Israel v. Rogers, 
660 P.2d 290, 34 WaskApp 91. 

67. CaL—De Stackelberg v. Lamb Transp. Co., 335 
P.2d 522, 168 C.A.2d 174. 
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Page 496 

page 495 

§ 94 . -Actions Between Hus¬ 

band and Wife in General 

73. Mo—State v. Brydon, App., 626 S.W 2d 443. 

§ 95. -Annulment of Marriage 

and Divorce and Related 
Proceedings 

Library References 
Witnesses <£=*60(1-3). 
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96. Pa—Pore V. Pore, 151 A 2d 650, 189 Pa.Super. 
615. 

99. NJ.—Jomtz v. Jonitz, 96 A.2d 782, 25 NJ.Super. 
544. 

11. N.Y.—'Walsh v. Walsh, 208 N.YS.2d 38a 25 
Misc 2d 441 
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19. NY—Eadcs v. Eades, 442 NYS.2d 815, 83 
A.D 2d 972, app. dism. 432 N.E.2d 137, 55 
NY 2d 800, 447 N.Y S.2d 435 

32. N.C—Hicks v. Hicks, 167 S.R2d 761, 275 N.C. 
370—Wnght v. Wnght, 188 S.E.2d 317, 281 NC 
159 

Gordon v. Gordon, 171 S.E 2d 805, 7 N.CApp. 
206 
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33. Ga.—Boone v. Boone, 170 S.E 2d 414, 225 Ga. 
610—Perkms v. Perkins, 179 S.E.2d 518, 227 Ga. 
177—Bartktt v. Bartlett, 186 S.E.2d 754, 228 Ga. 
541. 

N.Y—Johnson v Johnson, 268 N.Y.S.2d 403, 25 
AD.2d 672—Hendery v. Hendery, 3 Dept, 474 
N.Y.S.2d 991, 101 AD.2d 624. 

N.C.—Tray wick v. Traywick, 221 S.E.2d 85, 28 N.C 
App. 291, app. after remand 229 S.F~2d 220, 31 
N.CApp. 363. 

In support of allegations of recrimination 

N.C—Becker v. Becker, 138 S.E.2d 507, 262 N C. 685. 

34. Ga—Bartlett v. Bartlett, 186 S.E.2d 754, 228 Ga. 
541. 

Statute limited to parties 

Ga—Wilbanks v. Wilbanks, 141 S.E.2d 161, 220 Ga. 
665. 

Statute held not applicable 

N.C—Hicks v Hicks, 167 S.E.2d 761, 275 N.C 370. 
Earles v. Earles, 216 S.R2d 739, 26 N.CApp. 
559, cert, den 217 S.E2d 679, 288 N.C 239. 

Alimony without divorce 

N.C—Bowen v. Bowen, 200 S.E.2d 214, 19 N.CApp. 
710. 

36. N.Y—Tallent v Tallent, 254 N.Y.S,2d 722, 22 
A.D.2d 988. 

37. N.Y—'Tallent v. Tallent, 254 N.Y.SJd 722, 22 
A.D.2d 988. 

40. Incompetent to testify to acts of condona¬ 
tion 

N.Y—Tallent v. Tallent, 254 N.Y S.2d 722, 22 A.D.2d 
988. 

41. N.C—Biggs v. Biggs, 116 S.R2d 178, 253 N.C 
10 . 

43. Ga—Wilbanks v. Wilbanks, 141 S.E.2d 161, 220 
Ga. 665. 

Custody 

NY—Johnson v. Johnson, 268 N.Y.S.2d 403, 25 
A.D.2d 672. 

Evidence admissible 

N.Y—Lee v. Lee, 378 N.Y.S.2d 459, 51 A.D.2d 576. 
47. N.C—Traywick v. Traywick, 221 S E.2d 85, 28 
N.CApp. 291, app. after remand 229 S.E.2d 220, 
31 N.CApp. 363. 
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Testimony normally inadmissible un¬ 
der the general rule is admissible, how¬ 
ever, for the purpose of deciding con¬ 
tested issue of children’s custody. 505 

50.5. N.Y.—Johnson v. Johnson, 263 N Y S 2d 404, 
47 Misc.2d 80S, affd 268 NY.S2d 403, 25 
A,D 2d 672 

51. In separation action for cruel and inhuman 
treatment issue of adultery held admissible 

N.Y.—Poppe v. Poppe, 144 N.E 2d 72, 3 N Y 2d 312, 
165 N.Y.S.2d 99 

Hendery v. Hendery, 474 NYS.2d 991, 101 
A.D.2d 624 

§ 97. -Actions Conserving Sepa¬ 

rate Property or Interests of 
Spouses 

page 500 

76. Utah—State v. Trevino, 574 P.2d 1157 
80. Personal injuries to husband rendering wife com¬ 
petent. 

Old.—Republic Nat. Life Ins. Co. v Johnson, 317 P.2d 
258. 

89. Tex.—Guerra v. Ramirez, Civ App., 364 S.W.2d 
720, err. dism 

§ 98. -Actions Between Spouse 

and Third Person in General 

page 501 

91. Tex.—Young v. State, Cr.App., 603 SW.2d 851 
98. Ga.—Brown v. Hauser, 292 S.E2d 1, 249 Ga. 
513. 

page 502 

23. Ga.—Brown v Hauser, 292 S.E2d 1, 249 Ga 
513. 

§ 100. Testimony in Criminal Prose¬ 
cutions 

29. Rebuttal to testimony attacking wife’s 
character and conduct 

Pa.—Com. ex rel. Haines v. Banmiller, 19 D. & C2d 
219, 9 Cumb. 143, affd. 157 A 2d 167, 398 Pa 7, 
cert. den. 80 S.Ct 1244, 363 U.S 807, 4 L.Ed.2d 
1151. 
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28. U.S.—Appeal of Malfitano, C.A.NJ., 633 F.2d 
276. 

In re Alperen, D.C.Mass., 355 F Supp. 372, affd. 
GA. 478 F.2d 194. 

Ga.—Smith v. State, 227 S.R2d 84, 138 Ga App 683, 
affd. 229 S.R2d 433, 237 Ga. 647. 

29. U.S.—In re Alperen, D GMass., 355 FSupp 372, 
affd. GA. 478 F.2d 194. 

VCiss.—Merritt v. State, 339 So.2d 1366, 93 A.L.R.3d 
1005, 

JO. Neb.—State v. Minor, 195 N.W.2d 155, 188 Neb. 
23, 330. 

At a penalty trial , spouse of de- 
f endant may not be compelled to testi- 
y against defendant, 30,5 but may do so 
r oluntarily even in absence of defend¬ 
ant’s consent when testimony relates 
o prior acts ’of violence committed 
Lpon witness spouse by defendant 3010 

OS. CaL—People v. Mathis, 46 Cal.Rptr. 785, 406 
P^d 65, 63 G2d 416, cert den. 87 S.Q. 105, 385 
857, 17 LR4# 84. 

bfc'-St** * Fnakr, App, 550 S-W^d 590. 


30.10. Cal.—People v. Mathis, 46 Cal.Rptr 785, 406 
P.2d 65, 63 C.2d 416, cert. den. 87 S.Q 105, 385 
U.S. 857, 17 JLEd.2d 84 

Probation revocation. Marital priv¬ 
ilege is available in a probation revoca¬ 
tion proceeding. 1015 

30.15. Or.—State v Schier, 615 P.2d 1147, 47 Or 
App. 1075. 

§ ioi. -Of One Spouse for Of¬ 

fense against the Other 

31. u.s —Wyatt v. U S, C.A.Ala, 263 F.2d 304, affd. 
80 S Q 901, 362 U S. 525, 4 L Ed.2d 931—Wilk- 
erson v. U S., C.A.Mo, 342 F 2d 807—Grulkey v 
US, C.AIowa, 394 F.2d 244—US v Shipp, 
C A.N.C, 409 F 2d 33, cert. den. 90 S Q. 140, 396 
U.S 864, 24 L.Ed.2d 117. 

Cal —People v Green, App, 45 Cal Rptr. 744, 236 
C.A 2d 1—People v Seastone, 82 Cal.Rptr 907, 3 
C.A.3d 60 

Iowa—State v Spaulding, 313 N.W 2d 878. 

Mich—People v Sykes, 323 NW2d 617, 117 Mich. 
App. 117 

Mo —State v Kollenborn, 304 S.W.2d 855. 

NJ-State v Bnley, 251 A 2d 442, 53 N.J. 498, 36 
A.L R3d 811. 

Ohio—State v Rodriguez, 169 N.E.2d 444, 110 Ohio 
App 307. 

Pa.—Com. v. Clanton, 151 A.2d 88, 395 Pa 521. 
Tenn.—Royston v State, 450 S W 2d 39, 1 'Tenn Cr. 
App 748. 

Va -Brown v. Com., 292 S.E.2d 319, 223 Va. 601. 
Charges must exist where wife is “victim” 
N.J.—State v Eason, 350 A 2d 506, 138 N J Super. 249. 
Wash.—State v Thompson, 564 P.2d 315, 88 Wash 2d 
518 

33. US—U.S v. Nelms, D.CVa., 190 FSupp 677, 
affd., C.A, 291 F2d 390. 

Va.—Jenkins v. Com, 250 S E.2d 763, 219 Va. 764. 

Adverse testimony of spouse in crim¬ 
inal prosecution, even if wrongly com¬ 
pelled, is per se admissible and rele¬ 
vant. 135 

33.5. U.S.—'Wyatt v US., Ala., 80 SCt. 901, 362 
U.S. 525, 4 L Ed.2d 931. 

Mere fact that the accused’s privi¬ 
lege of excluding adverse testimony of 
his or her spouse is, under the excep¬ 
tion to the general rule, unavailable to 
the accused, does not mean that such 
privilege is ipso facto lost to the wit¬ 
ness as well. 3310 

33.10. Ala.—Wyatt v. U.S., 80 S.Q. 901, 362 US 
525, 4 L.Ed.2d 931. 

34. Tex.—Royston v. State, 450 S.W.2d 39, 1 Tenn. 
CrApp 748. 
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40. Kan.—State v. Johnson, 621 P 2d 992, 229 Kan. 
42. 

Mont.—C.J.S. quoted at length in Matter of J.H., 640 
PJd 445, 447, 196 Mont. 482. 

Wyo.—GJJS. quoted at length In Chamberlain v. State, 
348 P.2d 280, 283. 

Spouse may be compelled to testify 
Cal.—Young v Superior Court In and For Alameda 
County, 12 Cal.Rptr 331, 190 CA.2d 759. 

Ohio—State v. Antill, 197 N.E.2d 548, 176 Ohio St 61 

Statute construed 

U.S.—Ryan v. GI.R„ C.A, 568,F.2d 531, cert den 99 
S.Ct 84, 439 US. 820, 58 L.Ed.2d 111. 

Cal.—Young v. Superior Court In and For Alameda 
County, 12 CaLRptr. 331, 190 CA.2d 759, 
Idaho-State v. Riley, 362 P.2d 1075, 83 Idaho 346. 
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43. “Crime” means “wrong” 

Wyo.—Chamberlain v. State, 348 P 2d 280. 

45. Va.—GJJS. cited in Stevens v Com., 150 SEld 
229, 207 Va. 371. 

Testimony by one spouse against the 
other spouse is allowed when the crime 
committed so closely touches or affects 
the other spouse as to render the rea¬ 
son for the marital privilege rule, 
which is the promotion of marital 
peace and the apprehension of marital 
dissension, inapplicable. 455 

45,5. Anz —State v. Crow, 457 P.2d 256, 104 Aril 
579. 

Wyo.—Chamberlain v State, 348 P.2d 280. 

46. Cal—Fortes v Sacramento Municipal Court 
Dist., 170 Cal.Rptr. 292, 113 GA.3d 704. 

47. U.S.—Schlette v. People of State of Cal., GA.CaL, 
284 F.2d 827, cert. den. 81 SCt 1664, 366 U8 
940, 6 L.Ed2d 852 

48. U S.—Grulkey v. U S., C.A.Iowa, 394 F2d 244. 
50. Ohio—City of Dayton v. Patton, 259 N.E.2d 763, 

24 Ohio Misc. 151, 
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55. N.M.—State v Wheeler, App., 622 PJd 283, 95 
N.M. 378. 

A spouse may testify against the 
other spouse where the crime commit¬ 
ted against a third person is part of 
the same criminal transaction as a 
crime committed against the testifying 
spouse. 55,5 

55.5 Mich—People v Love, 339 N.W.2d 493, 127 
Mich.App 596—People v. Vieau, 357 N W.2d 
736, 136 Mich.App. 670. 

NJ.—State v. Bnley, 251 A.2d 442, 53 N.J. 498, 36 
A.L.R.3d 811. 

Va.—Brown v. Com., 292 S.E.2d 319, 223 Va. 601. 

59. Particular crimes 

(3) Kidnapping wife. 

Cal.—People v Ford, 36 Cal.Rptr. 620, 388 P.2d 892, 
60 C.2d 772, cert den. 84 S.Q. 1342, 377 U.S, 940, 
12 L.Ed.2d 303. 

Mich.—People v. Love, 339 N.W.2d 493, 127 Mich. 
App. 596, disagreeing with People v Sykes, 323 
NW.2d 617, 117 Micb.App. 117. 

(4) Murdering wife’s father and brother. 

Anz.—State v. Crow, 457 P.2d 256, 104 Ariz. 579. 

(5) Other crimes 

US.—U.S. v. Cameron, GAAla, 556 F.2d 752. 

Ill—People v. Mullmax, 384 N.R2d 1372, 24 BLDec. 
214, 67 Ill.App.3d 936. 

N.C.—State v Robinson, 190 SE.2d 270, 15 N.C.App. 

362, cert. den. 191 S.E.2d 363, 281 N.G 761 
Tenn.—Martin v. State, Cr.App., 584 S.W.2d 830. 
Wash.—State v. Thompson, 564 P2d 315, 88 Wash.2d 
518. 

(6) Colo.—People v. Corbett, 656 P.2d 687. 
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78. Ga.—Simeomdes v. Zervis, 194 S.E.2d 324, 127 
Ga.App. 506. 

81. Pa.—Com. v. Acker, 16 D. & G2d 75, 8 Bucks 
143. 

93. Pa.—GJJS. cited in Commonwealth v. Marker, 25 
D. St C.3d 119, 135. ’ 

94. Wash.—State v. Lammert, 540 P.2d 466, 14 
Wash.App. 137. 

Jointly owned house 

Iowa—Peters v. District Court of Iowa In and For Linn 
County, 183 N,WJd 209. 

95. Cal.—People v. Clagg, 17 CalRptr. 60, 197 
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Anz.—State v. Whitaker, 544 P.2d 219, 112 Anz 
537 

Morgan v. U.S., App, 363 A.2d 999, cert den 
97 S.Ct 2187, 431 U.S 919, 53 LEd2d 231. 
A —People v Thompson, 314 N.W 2d 606, 111 
Mich App 324. 

»s.—Merritt v State, 339 So 2d 1366, 93 A L.R,3d 
1005. 

f.—State v. Briley, 251 A 2d 442, 53 NJ 498, 36 
A.L.R 3d 811. 

1—State v. Price, 144 S E 2d 865, 265 N C. 703 
—Com v. Robinson, 364 A 2d 665, 468 Pa. 575 
ish.—State v. Thompson, 564 P.2d 315, 88 Wash.2d 
518. 

atutory exception 

* —Garcia v. State, Cr App, 573 S.W 2d 12 
. Alaska—Loesche v State, 620 P.2d 646 
do—State v Antill, 197 N E2d 548, 176 Ohio St. 61. 
. Neb.—State v. Martin, 255 N W.2d 844, 198 Neb 
811 

x.—Robinson v. State, Cr., 457 SW.2d 572 
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Wash.—State v. Moxley, App, 491 P.2d 1326, 6 
Wash. App 153. 

page 508 

>. Cal—People v. Brown, 68 Cal.Rptr. 657, 262 
C.A.2d 378, cert den. 89 S Ct. 672, 393 U S. 1043, 
21 LEd.2d 592—People v. Batres, 75 CalRptr 
397, 269 C A.2d 900. 

d.—Merry v State, 335 N.E2d 249, 166 IndApp 
199. 

I. Ariz.—State v. Goldsmith, 450 P2d 684, 104 
Ariz 226 

page 509 

l. U.S.—Wyatt v. U.S, C.AAla, 263 F 2d 304, affd 
80 S.Ct. 901, 362 U.S. 525, 4 L Ed 2d 931 

xception to common-law rule 

.S.—Wyatt v. U.S., Ala., 80 S.Ct. 901, 362 U.S. 525,4 
L.Ed.2d 931. 

fife may be compelled to testify 

.s —Wyatt V. U.S, Ala, 80 S.Ct. 901, 362 U.S. 525,4 
L.Ed.2d 931. 

7. Mo.—State v. Greer, 313 S W 2d 711 

(eb —State v. Vicars, 299 N.W 2d 421, 207 Neb. 325. 

8. U.S.—US. v Allery, C.AN.D., 526 F.2d 1362 
1. Anz.—State v Thomas, 515 P.2d 851, 110 Anz. 

106. 
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15. N.C—State v, Martin, 194 S.E2d 60, 17 N.C. 

App, 317, cert den. 195 S.E.2d 691, 283 N C. 259 
F 3. US.—WiUterson v. U.S., CA.Mo., 342 F2d 807 
—U.S. v. Nelms, D.C.Va., 190 F.Supp 677, affd., 
C.A., 291 F.2d 390. 

i 102. -Of Husband and Wife 

for Offense of Both 

77. U.S—In re Grand Jury Subpoena U.S., GA 2 
(N.Y.), 755 F2d 1022, cert gr. 106 S.Ct. 56, 88 
LEd.2d 46, disagreeing with United States v. Van 
Drunen, 501 F.2d 1393; United States v Tram¬ 
mel,. 583 F.2d 1166, United States v. Clark, 712 
F.2d 299. 

“Joint participants” exception 

U.S.—U.S. v. Clark, C.A.IU., 712 F.2d 299 

page 511 

78. Separate indictment 

Tex.—Bonner v. State, Cr., 375 S.W.2d 723. 

On the other hand, it has also been 
held that where the spouses are joint 
participants in the crime committed the 


privilege not to testify against a 
spouse does not apply. 815 

81.5 US—U.S V Van Drunen, C.AII!., 501 F2d 
1393, cert den 95 SCt 684, 419 U.S. 1091, 42 
L.Ed2d 684—US v Clark, CA.I11, 712 F2d 
299 

That the spouse of an accused choos¬ 
es to testify against accused after a 
grant of immunity and assurances of 
lenient treatment does not render the 
testimony involuntary, and accused’s 
claim of privilege is properly reject¬ 
ed. 825 

82.5 Spouse named in indictment as unindicted 
co-conspirator 

US —Trammel v US, Colo, 100 S Ct. 906, 445 U.S. 
40, 63 L Ed 2d 186 

§ 103. -Criminal Proceeding 

against Spouse and Others 

83. U.S.—Wilkerson v U S, C.A Mo , 342 F 2d 807 

84. Mo—CJ.S. cited in State v. Feeler, App, 635 
S W,2d 24, 25 

Wash —State v Grisby, 647 P 2d 6, 97 Wash 2d 493, 
cert den 103 SCt. 1205, 459 US. 1211, 75 
L Ed. 2d 446. 

86 . Tex.—Bums v State, Cr., 556 S.W 2d 270, cert, 
den. 98 SO. 422, 434 U.S. 935, 54 LEd.2d 294. 

page 512 

97. Mo —C.J.S. quoted at length in State v. Gyngard, 
333 S W 2d 73, 76, 90 A LR.2d 639 

§ 104. -Prosecution for Offense 

against Children 

9. Idaho-State v. McGoiugal, 403 P.2d 745, 89 Idaho 
177. 

Wash —State v. Tanner, 341 P.2d 869, 54 Wash,2d 535. 
Strong authority for exception 
HI.—People v. Burton, 429 N.E.2d 543, 57 III Dec. 645, 
102 IlLApp.3d 148. 

11. Mo.—State v. Hawthorne, App, 523 S.W 2d 332. 
Statutory rape of daughter 

Iowa—State v. Hubbs, 268 N.W.2d 188. 

Wyo.—Chamberlain v. State, 348 P.2d 280 

However, it has been held that an 
offense against a child is not an of¬ 
fense against the parent so as to per¬ 
mit the parent to testify against his 
spouse under the statute. 115 

11.5. Tex.—Rogers v. State, Cr., 368 S.W.2d 772- 
Brock v. State, 71 S.W 20, 44 Tex.Cr.R. 335, 60 
L R.A 465, 100 Am.StRep 859. 

12. US.—Dobbert v. Strickland, D.C.Fla., 532 
F.Supp 545, affd. C A., 718 F.2d 1518, reh den. 
720 F.2d 1294, cert. den. 104 S.Ct. 3591, 82 
L Ed,2d 887 

Cal.—People v. Gibson, 312 P.2d 705, 152 C A.2d 149 
Colo -Jordan v People, 419 P.2d 656, 161 Colo. 54, 
cert. den. 87 S Q 1308, 386 U.S. 992, 18 L.Ed.2d 
338—Balltrip v. People, 401 P.2d 259, 157 Colo 
108. 

Ill —People v. Burton, 429 N.E.2d 543, 57 Ill.Dec. 645, 
102 Ill.App.3d 148. 

Iowa—State v. Cahill, 186 N.W 2d 587—State v. John- 
son, 318 N.W.2d 417, cert den. 103 S.Ct. 106, 459 
U.S. 848, 74 L.Ed.2d 95. 

La.—State v. Adams, 394 So.2d 1204. 

Mich.—People v. Ogg, 182 N.W.2d 570, 26 Mich.App. 
372. 

Mo.—State v. Brydon, App,, 626 S.W.2d 443. 
Mont.-Matter of J. H„ 640 P.2d 445, 196 Mont. 482. 
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N.Y.—People v. Fuentes, 273 N.Y,S.2d 321, 51 Misc.2d 
354. 

Or —State v. Stover, App, 513 P.2d 537. 

Tex.—Nelson v. State, Cr.App, 612 SW.2d 605. 
Wyo—Seyle v State, 584 P.2d 1081. 

Taking of indecent liberties, etc. 

Cal.—People v Moten, 24 Cal Rptr. 716, 207 GA.2d 
692 

“Child” construed 

Cal—People v, McGraw, 190 CalRptr. 461, 141 
C A 3d 618 

page 513 

13. Cal.—People v Brown, 68 Cal.Rptr. 657, 262 
C.A 2d 378, cert. den. 89 S.Ct. 672, 393 U.S. 1043, 
21 L.Ed2d 592. 

Ill —People v. Burton, 429 N.E.2d 543, 57 HI Dec. 645, 
102 IU.App.3d 148. 

Wash.—State \ Lounsbery, 445 P.2d 1017, 74 Wash.2d 
659. 

Victim not defendant’s child 
Anz.—State v Salzman, App., 679 P.2d 544, 139 Ariz. 
521 

14. M&—Mulligan v. State, 252 A.2d 476, 6 Md.App. 
600, app after remand 271 A 2d 385, 10 Md.App. 

429. 

Mo.—State v. Kollenbom, 304 S W.2d 855. 

NM—State v Howell, App, 596 P2d 277, 93 N.M. 
64. 

Pa —Com ex rel. Bamosky v. Maroney, 199 A.2d 424, 
414 Pa, 161 

Va.—Cumbee v Com., 254 S.E2d 112, 219 Va. 1131 
Phrase “bodily injury or violence”, etc. 

(2) Other instances. 

Cal—People v Borwn, 68 CalRptr 657, 262 GA.2d 
378, cert. den. 89 S.Ct. 672, 393 U.S. 1043, 21 
L.Ed.2d 592. 

Husband-wife privilege abolished in all proceed¬ 
ings regarding abused child 

Ky.—Com. v. Boarman, App., 610 S.W.2d 922. 
Definition of minor under statute 
Pa.—Com. v. Smerechenski, 468 A.2d 1129, 322 Pa.Su- 
per. 1. 

Under statute permitting testimony of 
either spouse in prosecutions for a 
crime committed against the children 
of either or both, a wife may not testi¬ 
fy against her husband in a prosecu¬ 
tion for a crime committed against a 
child of third persons. 14 - 5 

14 J. Absence of timely objection immaterial 

Mich.—People v. Clarice, 114 NW.2d 338, 366 Mich, 
209. 

15. Mont —State v. Taylor, 515 P.2d 695, 163 Mont 
106 

A rule which abolishes the husband- 
wife testimonial privilege where one 
spouse is charged with a crime against 
a child of either applies to a crime 
committed against a foster child of the 
husband and wife. 175 

17.5. Alaska—Daniels v. State, App., 681 P.2d 341. 

18. Wash.—State v. Grasscr, 374 POd 149, 60 
Wash.2d 343. 

19. Pa.—Com. v. Trimble, 180 A.2d 92, 197 Pa.Super. 
644. 

§ 105. Judges, Justices of the Peace, 
Magistrates, etc. 

Library References 
Witnesses <s»71. 

22. N.Y.—CJJS. cited In People v. Bevilacqua, 17C 
N.Y.S.24 423, 429, 12 Misc.2d 558, mvd. on oth, 
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grds. 182 N.Y.S.2d 18, 5 N.Y,2d 867, 155 N E.2d 
865 

on.—Leighton v. Henderson, 414 S.W.2d 419, 220 
Tenn. 91. 

at—Young v State, App. 2 Dist., 629 S.W.2d 247, 
app. dism. 104 S.Ct. 1262, 465 U.S. 1016, 79 
L.Ed.2d 670 

istice who imposed sentence 

Y—People v. Carpus, 152 NYS.2d 27, 2 AD 2d 
653. 

ermitted only in rarest of circumstances 
ash.—State ex rel. Carroll v Junker, 482 P 2d 775, 79 
Wash.2d 12 

k US.—Dennis v. Sparks, 101 S.Ct. 183, 449 U.S. 
24, 66 L.Ed.2d 185. 

y. —Com., Dept of Highways v, Hess, 420 S.W 2d 
660. 

H. —State v Fecteau, 437 A.2d 294, 121 N.H 1003. 
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5, N.H.—State ex rel Childs v. Hayward, 248 A 2d 
88, 109 N.H 228 

I. N.Y.—People v Bevilacqua, 170 N Y.S 2d 423, 12 
Misc2d 558, revd on oth grds. 182 N.Y S 2d 18, 
5 N.Y.2d 867, 155 N E.2d 865. 

). Guilty plea 

a.—Baylor v. Com., 56 S.E.2d 77, 190 Va 116 

The competency of other persons 
r ho act in a judicial capacity has been 
onsidered. 395 

9.5. Members of board of adjustment 

,H.—Memam v. Town of Salem, 293 A 2d 596, 112 

N.H. 267 

ankruptcy judge 

.Y.—Jade Square and Tower, Ltd. v C I T Corp, 
448 N.Y.S 2d 194, 87 A.D2d 564. 

Bailiff. The court may, in its discre- 
ion, permit testimony by a bailiff. 49,5 

9.5. Mo.—Humes v. Salerno, 351 S.W.2d 749. 

0. La.—State v. Eubanks, 94 So.2d 262, 232 La 289, 
revd. on oth. grds. 78 SCt 970, 356 US. 584, 2 
L-Ed.2d 991. 

kl.—CJJS. quoted in Coslow v State, 490 P 2d, Cr., 
1116, 1119. 

t.—State v. Woodard, 353 A.2d 321, 134 Vt 154, 86 
A-L.R.3d 776. 

udge at pretrial 

a.—Aetna Cas. & Sur Co. v. Price, 146 S.E.2d 220, 
206 Va. 749. 

Original trial judge 

lolo.—Brown v Brown, App., 497 P.2d 718. 
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2. U.S.—Noe v. Peyton, D.C.Va., 310 F.Supp. 245. 
tol—Memtt v. Reserve Ins. Co., 110 CaLRptr. 511, 34 
C A.3d 858. 

ra.—Watson v State, 224 S.E.2d 446, 137 Ga.App. 
530. 

:y.—CJ.S. cited fa Craig v Com., 441 S.W.2d 148, 
150. 

J. Y.—CJ.S. dted fa People v. Bevilacqua, 170 N.Y, 

S.2d 423, 429, 12 Misc.2d 558, revd. on oth. grds. 
182 N.Y.S.2d 18, 5 N.YJd 867, 155 N.E2d 865. 
)kL—State ex rd. Smith v. Wilcoxen, Cr., 312 P.2d 
187. 

fa.—Bartlett v. Bank of Carroll, 237 S.E2d 115, 218 
Va. 240. 

Vaah.—State ex reL Carroll v. Junker, 482 P.2d 775, 79 
Washed 12. 

Seasons for rule 

(4) Other statements. 

LIS.—Tyler v. Swenson, CJLMo* 427 ?2d 412, 

ChMi.i.l.i r a avt bu in 


60, Tex.—Young v. State, App. 2 Dist., 629 S.W.2d 
247, app. dism. 104 S.Ct. 1262, 465 U.S 1016, 79 
L Ed.2d 670 

Vt-State v Kelly, 312 A.2d 906, 131 Vt 582. 
Remarks held not testimony 
Tex—Great Liberty Life Ins. Co. v. Flint, Civ.App, 
336 S W.2d 434 
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69. Cal—McCartney v. Commission on Judicial 
Qualifications, 116 CaLRptr. 260, 526 P.2d 268, 12 
C.3d 512. • 

§ 106. Referees, Arbitrators, Com¬ 
missioners, Etc. 

74. Okl—State ex rel Smith v. Wilcoxen, Cr, 312 

P.2d 187 

77. Minn —Grudem Bros Co. v Great Western Pip* 
ing Corp, 213 NW.2d 920, 297 Minn 313 

page 517 

78. Ala.—State v Carter, 101 So.2d 550, 267 Ala. 
347 

Ky.~Com, Dept, of Highways v. Combs, 387 S.W.2d 
592—East Kentucky Rural Elec. Co-op. Corp v 
Story, 413 SW2d 348. 

N.C.—Redevelopment Commission of High Point v. 

Smith, 158 S E 2d 65, 272 NC 250 
Tex—Texas Elec. Service Co v Campbell, Civ App, 
328 S.W 2d 208, revd. on oth grds. 336 SW.2d 
742, 161 Tex 77—Schwab v Bexar County, Civ. 
App, 366 S W.2d 952, err. ref. no ref. err. 

Special commissioner 

Tex.—State v Newton, Civ.App., 391 S.W.2d 758. 

Testimony not privileged 

S D —State Highway Commission v. Earl, 143 N W.2d 
88, 82 S.D. 139 

Commissioner disqualified to testify 
W.Va —Monongahela Power Co. v Gerard, 218 S.E.2d 
886, 159 W.Va. 63 

The competency of other persons in 
similar capacities has been con¬ 
sidered. 80 5 

80.5. Hearing examiner for commission 

Ind.—State Bd. of Tax Com’rs v Stone City Plaza, Inc., 
317 N.E 2d 182, 161 Ind.App. 627 
Tex.—Pickens v. Railroad Commission, 387 S.W.2d 35 

§ 107. Grand Jurors 
Library References 
Witnesses <s=»72. 

Ala.—CJJS. black letter summary quoted in Rowell v. 
State, 105 So.2d 877, 879, 39 Ala.App 613 

85. Ala.—RoweU v State, 105 So.2d 877, 39 Ala.App 
613. 

Ind.—Matthew v State, App, 289 N.EJd 336, 154 
Ind.App. 182, app. after remand 318 N.E.2d 594, 
op. superseded on oth grds., Sup., 337 N.R2d 821, 
263 Ind. 672 

86. N.C.—!State v. Walker, 112 S.E.2d 61, 251 N.C 
465, cert. den. *1* S.Ct. 45, 364 U.S. 832, 5 
L.Ed.2d 58. 

page 518 

90. Ala.—CJJS. quoted in Rowell v. State, 105 So.2d 
877, 879, 39 Ala.App. 613. 

W.Va.—CJJS. quoted at length fa State ex rel. Matko v. 
Ziegler, 179 S.E.2d 735, 739, 154 WVa 872 

page 519 

4. W.Va.—CJ& quoted fa State ex xeL Matko v. 

7.UI. C XI 1M 'llO 1 KA WV. 
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§ 108. Trial Jurors 
page 520 

31. Vt.—State v. Woodard, 353 A.2d 321, 134 Vt 
154, 86 A.L.R 3d 776. 

37. Tex —Gregory v. St Louis Southwestern Ry Co, 
Civ App, 377 S.W.2d 847, revd., Sup., 387 S.W2< 
27. 

38. Former juror 

Cal—People v. Knox, 157 CalRptr. 238, 95 CA.3i 
420. 

39. Minn—Randall v. Goodrich-Gamble Co., 7 
N.W 2d 261, 244 Minn. 401. 

page 521 

43. U.S—US. v Robinson, C.AMo, 645 F2d 61 
cert den. 102 S.Ct 351, 454 U.S. 875, 70 L Ed 2 
182 

51. Me.—Lemieux v State, 240 A.2d 206 

§ 111. Officers Summoning or i 
Charge of Juries 

54. Colo.—Kurtz v People, 494 P 2d 97, 177 Col 
306. 

Bailiff 

Ind—Ray v. State, 333 N.E 2d 317, 165 Ind.App 6C 

57. Ark.—Miller v State, 399 S.W.2d 268, 240 Ai 
340 

Fla.—Rhone v. State, 93 So 2d 80 

Tenn.—Pierce v. State, 315 S W2d 271, 204 Tenn. 14. 

Tex—Morris v State, Cr, 402 S.W.2d 161 

§ 112. Clerks of Court 

page 522 

Tenn —CJ.S. black letter summary quoted in Bowman 
' v State, Cr.App, 598 S.W 2d 809, 811 

58. Refusal to allow calling as witness proper 

U S.—Gajewski v U.S., C.A.N.D, 321 F 2d 261, cert 
den. 84 S.Ct. 486, 375 US 968, II L.Ed2d 416. 

A clerk of court has been held to be 
a competent witness relative to other 
than his official duties. 585 

58.5. Valuation Witness in condemnation case 

Mo.—Straughan v Murphy, 484 S.W 2d 465. 

§ 113. Prosecuting Attorneys and 
Assistants or Employees 

Library References 
Witnesses <M>8. 

59. U.S.—U S. v. Armedo-Sanniento, GA.N.Y, 545 
F.2d 785, cert, den 97 S.Ct. 1330, and 1331, three 
cases, 430 U.S. 917, 51 L.Ed.2d 595—US. v 
Johnston, C.A.I11., 690 F.2d 638. 

Anz.—State v. Howard, 554 P,2d 1282, 27 Ariz.App. 
339. 

Colo.—People v. Hauschel, 550 P 2d 876, 37 Colo.App 
114. 

Ill.—CJ.S. quoted in People v. Knox, 234 N.E.2d 128, 
134, 90 Ill.App.2d 149, app. after remand 278 
N.E.2d 252, 3 IU.App.3d 22, cert den. 93 S O 
678, 409 U S 1075, 34 L.Ed.2d 663 
Md.—Wilson v State, 276 A.2d 214, 261 Md. 551. 
Neb.—Pribyl v. State, 87 N.W.2d 201, 165 Neb. 691- 
State v. Newman, 140 N.W,2d 406, 179 Neb. 746. 
NY.—People v. Bonilla, 420 N.Y.S.2d 665, 101 
Misc.2d 146. 

Okl.—Clark v. State, Cr., 370 PJd 46. 

Tex.—Beal v. State, Cr., 432 S.WJd 94—Gonzales v. 
State, Cr., 466 S.W.2d 771 

Extra-judicial statements by accused 

Neb.—State v. Newman, 140 N.W.2d 406, 179 Neb. 

TAA 
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cts within his knowledge 

v. Stokley, 72 CalRptr. 513, 266 C.A.2d 
t. den. 89 SCt. 1761, 395 US. 914, 23 
227. 

iey called as witness for defease 

ski v. U.S., C A N.D., 321 F.2d 261, cert 
S.Ct. 486, 375 US. 968, 11 L.Ed.2d 416 
f. Maloney, D.CPa., 241 F.Supp. 49. 

U.S. v. Pepe, C A.N.Y., 247 F2d 838— 
cited in Gajewski v. U.S., C.A.N.D., 321 
61, 268, cert, den 84 S.Ct. 486, 375 U.S 
1 L.Ed.2d 416—Backo v. Local 281, United 
of Carpenters and Joiners of America, C A. 
438 F,2d 176, cert. den. 92 S.Ct 110, 404 
58, 30 L.Ed.2d 99. 

5er v State, Cr.App., 372 So.2d 378, wnt 
up., 372 So.2d 384. 

pie v. District Court In and For Third Judi- 
st., 560 P.2d 463, 192 Colo. 480 
faa v. State, 102 So.2d 809, cert. den. 79 
14, 358 U.S. 873, 3 L.Ed.2d 104. 

I. cited in Ttmberlake v State, 271 S.E.2d 
02, 246 Ga. 488. 

ite v. Griffith, 481 P.2d 34, 94 Idaho 76. 
. cited in People v. Nelson, 233 N.E.2d 64, 
Dl.App.2d 84—People v. Knox, 234 N.E.2d 
90 IU.App.2d 149, app. after remand 278 
d 252, 3 Ill App. 3d 22, cert. den. 93 S.Q 
109 U.S. 1075, 34 L.Ed.2d 663. 
nlin v. State, 407 P.2d 1020, 81 Nev 620, 
den. 86 S.Q. 1894, 384 U.S. 990, 16 L.Ed 2d 

ople v. Massry, 343 N.Y.S.2d 380, 41 A D.2d 

amy v. State, Cr., 307 P.2d 555—Brown v. 
, Cr., 506 P.2d 1396. 

for state 

v &—State v. King, 256 N.W.2d 1. 
her matters 

arte v. State, Cr., 370 P 2d 46. 

held proper 

S. v. KeUy, CA.Tex., 556 F.2d 257, cert. den. 
S.Ct 737, 434 U.S. 1017, 54 L.Ed.2d 763. 
pico v. Urso, 1 Dist, 469 N.R2d 355, 82 
)ec. 821, 127 IU.App.3d 667. 
batman v. State, 334 N.R2d 673, 263 Ind. 531. 
avaness v. State, Cr., 581 P.2d 475, cert, den 99 
t 1024, 439 U.S. 1117, 59 L.Ed.2d 76. 

Wingate v. State, Cr., 383 S.W.2d 601. 

s to other attorneys within prosecutor's 

Wee 

State v. Tuzon, 575 P.2d 1231, 118 Ariz 205. 

page 523 

Tev.—Tomlin v State, 407 P.2d 1020, 81 Nev. 
20, cert den. 86 S.Q. 1894, 384 U.S. 99a 16 
»Ed.2d 1006. 

U.—People v McCoy, 256 N.R2d 449, 44 IU.2d 
58. 

J.S—U.S. v. Pepe, GA.N.Y., 247 F.2d 838. 
-Turner v. State, 55 So.2d 228, 212 Miss. 590 
-Tomlin v. State, 407 P.2d 1020, 81 Nev. 620, 
ert den. 86 S Ct 1894, 384 U.S. 990, 16 L.Ed.2d 
006. 

Macon v. Com., 46 S.R2d 396, 187 Va. 363. 
Nev.—Tomlin v. State, 407 P.2d 1020, 81 Nev. 
62a cert. den. 86 S.Ct 1894, 384 U.S. 99a 16 
L.Ed.2d 1006. 

ecuting attorney held properly permitted to 
continue 

—State v. Aguirre, 206 P.2d 118, 167 Kan. 266. 
i as to withdrawal of attorney inapplicable 
-U.S. v. Maloney, D.C.Pa., 241 F.Supp. 49. 
-People v. Nelson, 233 N.R2d 64, 89 IU.App.2d 84. 
U.S.—U.S. v. Maloney, D.C.Pa., 241 F.Supp. 49. 
-—State v. Tuzon, 575 P.2d 1231, 118 Ariz. 205 
" *>4S NR2d 156, 122 Ill.App.2d 


Md—Johnson v State, 326 A.2d 38, 23 Md App. 131, 
affd 339 A. 2d 289, 275 Md. 291, 

Okl.—Brown v. State, Cr., 506 P 2d 1396. 

Wash.—State v Stiltner, 377 P 2d 252, 61 Wash 2d 102, 
cert den 85 SO, 928, 380 U.S. 924, 13 L.Ed 2d 
810 

Discretion held not abused 

U.S—Fisher v US., C.A Wash., 231 F.2d 99—Gajew¬ 
ski v. U S., C.A.N.D, 321 F 2d 261, cert, den 84 
S.Ct 486, 375 U.S. 968, II L.Ed.2d 416 
Iowa—State v. King, 256 N.W 2d 1. 

Miss.—Armstrong v. State, 214 So.2d 589, cert. den. 89 
SCt. 2109, 395 US 965, 23 LEd.2d 750. 

Mo.—State v Dennison, App, 571 S.W2d 140. 

N.M-State v. Hogervorst, App, 566 P2d 828, 90 
N.M. 580. 

Refusal to testify 

IU—People V. Thomas, 348 N.E.2d 282, 38 IU,App3d 
685. 

Alternate sources 

IH—Serpico v. Urso, 1 Dist, 469 N.E.2d 355, 82 
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881, 34 L.Ed.2d 136. ' 

Okl.—Johnson v. State, Cr, 380 P.2d 284 

54. Anz.—State v. Perez, 514 P.2d 493, 109 Anz. 
572. 

Conn.—State v. Piskorsta, 419 A.2d 866, 177 Coon. 
677, cert. den. 100 S.Ct 283, 444 U.S. 935, 62 
L.Ed.2d 194. 

D.C-US v. Schoefield, CA., 465 F.2d 560, 150 
UiLApp.D.C 380, cert. den. 93 S Ct. 210, 409 U.S, 
881, 34 L.Ed.2d 136. 

IU.—People v Brown, 414 N.E2d 249, 46 IlLDec. 527, 
91 Ill.App.3d 163. 

Ind—Peansh v State, 344 N.R2d 296, 264 Ind. 339. 
Mass.—Com. v. Vernazzarro, 409 N.R2d 1326, 10 
Mass.App. 897. 

Failure to examine held not abuse of discretion 

Ariz.—State v. Jerousek, 590 P.2d 1366, 121 Ariz. 420. 
IU,—People v. Gorsuch, 310 N.K2d 695, 19 IH.App.3d 
60, 

Tex.—Cannon v State, Cr., 458 S.W.2d 66. 

Age set out in statute as guideline 

Or.—State v. Sticb, 484 P 2d 861, 5 Or.App. 511. 

55. Anz.—Lewin v. Jackson, 492 P.2d 406, 108 Ariz. 
27. 

Timely objection 

Ala.—McWilliams v. State, 294 So.2d 454, 52 Ala App. 

487, cert, den., Cr., 294 So.2d 457, 292 AJa. 731. 
S.C.—State v. Pitts, 182 SR2d 738, 256 S.C. 420. 
57. m— People v. Sims, 251 N.E.2d 795, 113 IU. 
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The mere fact that a witness has 
reached old age is not a sufficient 
ground for requiring him to submit to 
a mental examination. 5 *- 5 

58.5. Md.—Rasatcfc v. State, 256 A2d 543, 7 Md. 
App. 564, cerL den. 91 SCt. 70, 400 U.S. 835, 27 
L.Ed.2d 67. 

60. Ala.—Sims v. State, Cr., 283 So.2d 635, 51 Ala. 
App. 183. 

62. D.C.—U.S. v. Dildy, D.C., 39 F.RJ3. 340. 

63. U.S.—Sinclair v. Turner, CAUtah, 447 F.2d 
1158, cert. den. 92 S.Ct 1329, 405 US. 1048, 31 
L.Ed.2d 590—U.S. v. Spoonhunter, CA.Wya, 476 
F.2d 1050. 

Ala.—Hutcherson v. State, 108 So.2d 177,40 Ala.App. 

78, cert. den. 108 So.2d 180, 268 Ala. 696. 
Alaska—Flores v. State, 443 P.2d 73. 

Ark.—Kitchen v. State. 607 S.W.2d 345, 271 Ark. 1. 
Cal.—People v. Knox, 157 CaLRptr. 238, 95 CA.3d 
420. 

Colo.—Williams v. People, 403 P.2d 436,157 Colo. 443. 
Ga.—Wells v. State, 260 S.R2d 374, 151 GaApp. 416. 
IU.—People v. Jenkins, 315 N.E.2d 269, 20 IU.App.3d 
727. 

Ind—Kimble v. State, 319 N.E 2d 140, 262 Ind. 522. 
Kan.—State v Poulos, 411 P.2d 694, 196 Kan. 253, 
cert. den. 87 S.Ct. 63. 385 U.S. 827,17 LEd.2d 64. 
Ky.—Causey v. Com., 550 S.W.2d 494. 

Mo.—Dennis v. Sears, Roebuck St Co., App., 461 
S.W.2d 325. 

Mont—Matter of J. H., 640 P.2d 445, 196 Mont 482. 
N.Y.—People v. Rensing, 250 N.Y.S.2d 401,14 N.Y.2d 
210, 199 N.E2d 489. 

N.C.—State v. Moose, 243 S.E.2d 425, 36 N.GApp. 
202 . 

Tex.—Miller v. State, Cr., 442 S.W.2d 34a 

Hughes v. State, Civ App., 508 S.W.2d 167, err. 
ref no rev. err. 

64. La.—State v. Nix, 327 So.2d 301, cert den. 96 
S.Ct 1732, 425 U.S. 954, 48 L.Ed.2d 198. 

Mo.—State v. Huffman, App., 607 S.W.2d 702. 

Pa.—Gallagher v. Lower Merion Tp., 83 Montg. 118— 
Kincaid v. Ned, 37 D. & C2d 17, 10 Lebanon 424. 
Necessity of shoving by party introducing wit¬ 
ness 

Ariz.—State v. Bray, 472 P.2d 54, 106 Ariz. 185. 
Md.—Alexander v. State, 242 A2d 180, 4 MdApp. 
214. 

Mo.—State v. Woods, 428 S.W.2d 521. 

Ohio—Milnark v. City of Eastlake, 237 N.E.2d 921,14 
Ohio Misc. 185. 

Wash.—Covan v. Chicago, M., St P. & P.R.R., 345 
P.2d 218, 55 Wash.2d 615. 

65. Mo —CJ.S. cited in Strahl v. Turner, 310 S.W.2<! 
833, 836, 69 AL.RJ2d 646. 

Adult witness 

N.Y.—Brown v. Ristich, 325 NJE2d 533, 36 N.Ylt 
183, 366 N.Y.S.2d 116. 

66. U.S.—O’Shea v. Jewel Tea Co., CA.IR, 233 Fit 
530. 

Obio—Milnark v. City of Eastlake, 237 N.E.2d 921, 1 
Ohio Misc. 185. 

67. U.S.—Eisen v. Picard, CAMass., 452 Fid 86( 
cert den. 92 S.Ct 2042, 406 U.S. 950, 32 UEd.2 
338. 

Ala.—Smith v. State, CrApp., 380 So.2d 345. 

Alaska—Wright v. State, 501 P.2d 1360. 

Aik.—Weber v. State, 466 S.W.2d 253, 250 Aik. 57 
Cal.—People v. Calderon, 15 CaLRptr. 874, 195 C.A.2 
576—People v. Jones, 73 CaLRptr. 727, 268 CA.3 
161, cert den. 90 S.Ct. 124, 3% U.S. 857, : 
L.Ed.2d 108. 

Ind.—Martin v. State, 244 N.R2d 10a 251 Ind. 58 
Barbee v. McKay, 238 N.R2d 69a 143 Ind.Ap 
205. 

Kan.—State v. Poulos, 411 P.2d 694, 196 Kan. 2! 
cert. den. 87 S.Ct 63, 385 U S. 827, 17 L.Ed.2d ( 
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—Stale v. Crawford, 478 S.W.2d 314, app. dism. 93 
S.Ct. 176, 409 U.S. 811, 34 L.Ed.2d 66, reh den. 93 
S.Ct. 536, 409 U S 1051, 34 L.Ed.2d 505. 
it—Matter of J. H., 640 P.2d 445, 196 Mont. 482. 

I. —State v. Manlove, 441 P.2d 229, 79 N.M. 189. 
o-Milnark v. City of Eastlake, 237 N.E.2d 921, 14 
Ohio Misc. 185. 

—Roscfae v. McCoy, 156 A.2d 307, 397 Pa. 615, 81 
A.L.R.2d 377—Com. v. Stots, 261 A.2d 577, 436 
Pa. 555. 

Com. v. Bartell, 136 A.2d 166, 184 Pa Super. 
528—McClaney v. Scott, 146 A.2d 653, 188 Pa.Su- 
per. 328—Com. v. Reginelli, 222 A 2d 605, 208 
Pa.Super. 344, cert. den. 87 S.Ct. 2078, 387 U.S. 
945, 18 L.Ed 2d 1331. 

Gallagher v. Lower Merion Tp., Pa.Com.PL, 83 
Montg. 118. 

. Minn.—State v. Martin, 197 N.W2d 219, 293 
Minn. 116. 

State v. Cox, 352 S.W.2d 665. 

.—Kincaid v. Neil, 37 D. A C.2d 17, 10 Lebanon 
424. 

ental incapacity 

S—U.S. v. Spoonhunter, CA.Wyo., 476 F.2d 1050. 

. Ga.—Gazaway v. Secured Ins. Co., 136 S.E.2d 
531, 109 Ga.App. 428. 
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>. HI—People v. Parker, 414 N.R2d 190, 46 Ill.Dec. 

468, 90 Hl.App.3d 1052. 

[e—State v. Pomerleau, 363 A.2d 692 

J.—State v. Walton, 179 A 2d 78, 72 N.J.Super. 527. 

enn.—State v. Grady, Cr App, 619 S,W.2d 141. 

4 . Ga.—Overton v. State, 199 S.E.2d 205, 230 Ga. 
545. 

[await—State v Ponteras, 351 P2d 1097. 

L—People v. Sims, 251 N.R2d 795, 113 IU.App.2d 
58—People v. Armstrong, 262 N.E.2d 271, 127 
ULApp.2d 377—People v. Pierce, 293 N.R2d 449, 

9 IlLApp.3d 950—People v. Parker, 305 N.E 2d 
228, 15 IlLAppJd 774, cert. den. 95 S.Ct 120, 419 
U.S. 865, 42 L.Ed.2d 102. 

nd—Wedraore v. State, 143 N.E.2d 649, 23 Ind 212 
J.J.—Morrone v. Morrone, 130 A.2d 396, 44 NJ.Su- 
per. 305—State v. Walton, 179 A.2d 78, 72 N.J.Su¬ 
per. 527, 

>a—Rosche v. McCoy, 156 A.2d 307, 397 Pa, 615, 81 
AX.R.2d 377, 

rentL— State v. Delbridge, Cr.App., 630 S.W.2d 626. 
V.Va.—State v. Wilson, 207 S.E.2d 174, 157 WVa. 
1036. 

f 5. HL—People v. HufT, 314 N.E2d 330, 20 III 
App.3d 924. 

Ac. —State v. Pomerleau, 263 A.2d 692. 

'a.—Rosche v. McCoy, 156 A-2d 307, 397 Pa. 615, 81 
A.UL2d 377. 

ex.—0. v. P., Civ.App., 560 S.W.2d 122. 

/.Va.—State v. Butcher, 270 S.R2d 156, 165 W.Va. 
522. 

ncompetency not presumed 

'tab—State v. Smith, 401 P.2d 445, 16 Utah 2d 374. 

hn appeal 

id.—Lewis v. States 342 N.E.2d 859, 264 Ind. 288. 

5, Hawaii—State v. Ponteras, 351 P.2d 1097, 14 
Haw. 71. 

L —People v. van Brough ton, 342 N.R2d 100, 35 
DLApp.3d 619. 

d.—Ware v. State, 376 N.E.2d 1150, 268 Ind. 563. 
h—State v. Bady, App., 561 &W.2d 748. 

J. —State v. Walton, 179 A.2d 78, 72 NJ.Super. 527. 
u —Com. v. MangeUo, 378 A.2d 897, 250 Pa.Super. 

C—State v. Jones, 247 S.E.2d 43, 271 S.C. 287. 

lt$ta&t>Qen held, however, that there 
i bo eblgetion to show capacity of a 
hue year oid <Md. 7W Alleged burden 
oetor competency Is 


acknowledges knowledge of meaning 
of oath. 7610 

76.5. Md.—Saldiven v. State, 143 A.2d 70, 217 Md. 
412. 

76.10. Ind.—Martin v. State, 244 N.E.2d 100, 251 
Ind. 587. 

Md—Saldiven v. State, 143 A.2d 70, 217 Md. 412. 

However, under a general rule of 
competency providing that all witness¬ 
es are competent to testify, it is no 
longer necessary to go through the 
guidelines for determining the compe¬ 
tency of a child witness. 7615 

76.15 Del.—Ricketts v State, 488 A.2d 856, aban¬ 
doning Kefluem v. State, 396 A.2d 166 (Del. 
Supr.). 

77. Ind.—Ware v. State, 376 N.E.2d 1150, 268 Ind. 
563. 

Mo.—State v. Groves, 295 S.W 2d 169—State V Young, 
477 S.W.2d 114. 

Presumption not rebutted 

Mo.—State v Patterson, App., 569 S.W.2d 266. 

78. NY.—People v Oyola, 189 N.Y.S.2d 203, 6 
N.Y,2d 259, 160 N.R2d 494. 

People v. Smith, 167 N.Y.S.2d 329, 6 Misc.2d 
732—People v Palladino, 237 N.Y.S.2d 266. 

79. N.Y.—People v. Nisoff, 330 N.E.2d 638, 36 
N.Y.2d 560, 369 N.YS.2d 686. 

People v. PaUadmo, 237 N.Y.S.2d 266. 

81. Md.—TummineUo v. State, 272 A.2d 77, 10 Md. 
App 612, cert. den. 92 S.Ct. 276, 404 U.S. 948, 30 
L.Ed.2d 264. 

R.I.—State v. Franklin, 241 A 2d 219, 103 R.I. 715. 

82. Me.—State v. Heald, 393 A.2d 537. 

Mont.—State v. Coleman, 579 P.2d 732, 177 Mont. 1, 
app. after remand 605 P.2d 1000, 185 Mont. 299, 
cert. den. 100 S.Ct. 2952, 446 U.S. 970, 64 L.Ed.2d 
831, reh. den. 101 S.Ct. 34, 448 U.S. 914, 65 
L.Ed.2d 1177 

Old.—MitcheU v. State, Cr„ 549 P.2d 96. 

Pa.—Com. v. Ware, 329 A.2d 258, 459 Pa 334. 

Wash.—State v. Pethoud, 332 P.2d 1092, 53 Wash.2d 
276, cert. den. 79 S.Ct. 734, 359 U.S. 949, 3 
L.Ed.2d 682. 

84. Ark.—Kitchen v. State, 607 S.W.2d 345, 271 Ark. 
1. 

85. Colo.—People v. Coia, 564 P.2d 431, 39 Colo. 
App. 264. 

Wash.—State v. Pethoud, 332 P.2d 1092, 53 Wash.2d 
276, cert. den. 79 S.Ct 734, 359 US. 949, 3 
L.Ed.2d 682. 

87. Colo.—People v. ‘Coca, 564 P.2d 431, 39 Colo. 
App. 264. 

Wash.—State v. Pethoud, 332 P.2d 1092, 53 Wash.2d 
276, cert. den. 79 S.Ct. 734, 359 U.S. 949, 3 
L.Ed.2d 682—State v. Ratow, 481 P.2d 20, 4 
Wash.App. 321, cert den. 92 S.Ct. 296, 404 U.S. 
944, 30 L.Ed.2d 259. 

89. Annotation on docket of justice of peace 
held not an adjudication 

Wash.—State v. Pethoud, 332 P.2d 1092, 53 Washed 
276, cert den. 79 S.Ct 734, 359 US. 949, 3 
, LEd.2d 682. 
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90. Colo—People v. Coca, 564 P.2d 431, 39 Colo. 
App. 264. 

91. Pa—Com. v. Rolison, 374 A.2d 509, 473 Pa, 261, 
cert. den. 98 S.Q. 215, 434 U.S. 871, 54 L.E&2d 
150. 

93. Colo,—People v. Coca, 564 P.2d 431, 39 Colo. 
App. 264. 

94. Ga—Redfield v. State, 241 S.E^d 217, 240 Ga. 
460. 

3. Ark—Mangrum v. State, 299 S.W.2d 80, 227 Ark. 
381. 
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Mo.—State v. Holt, 592 S.W.2d 759. 

N.J—State v. Butler, 143 A.2d 530, 27 NJ. 56C 
N.Y—People v. Freshley, 451 N.Y S.2d 73, 87 i 
104. 

Ohio—Huprich v. Paul W. Varga & Sons, Inc 
N.E.2d 390, 3 Ohio St.2d 87. 
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10. Evidence held admissible 

(3) U.S—US. v. Neeley, C.A.Va., 475 F.2d 
Cal—In re D.L., 120 Cal.Rptr. 276, 46 C.A.3 
Ga—Long v. State, 213 S.E.2d 853, 233 Ga. 
Idaho—State v Riley, 362 P.2d 1075, 83 Idahc 
Ill—People v. Turner, 326 N.E.2d 425, 27 I1U 

239. 

Nev—Terrible v. State, 370 P.2d 51, 78 Nev. 
N.J—State v. Butler, 160 A.2d 8, 32 NJ. 166, cert 

80 S.Ct. 1074, 362 U.S. 984, 4 L.EdJd 
N.Y.—Guber v State, 294 N.Y.S.2d 468, 31 A 

555. 

R. I.—Pierce v. New England Tel. A Tel. Co., 134 

421, 86 RI. 326 

Wash.—State v. Jensen, 489 P.2d 1136, 5 Wash. 

636. 

Wis —Schleiss v State, 239 N.W.2d 68, 71 Wis.2d 

11. Mass.—Com. v MacDonald, 333 N.E.2d 194 
Mass. 403. 

Evidence held inadmissible 

(4) Fla.—Sherwood v. State, App., 271 So.2d 
Ind.—Grecco v. State, 166 N.E.2d 180, 240 Ind 

reh. den. 167 NE.2d 714, 240 Ind. 584, cert 

81 S.Ct. 227, 364 U.S. 893, 5 L.Ed.2d 191. 
Iowa—State v Hobbs, 172 N.W 2d 268. 

Me.—State v. Bowen, 366 A,2d 174. 

N.Y—Tangney v. City of New York, 341 N.Y.! 
116, 41 A.D.2d 621, affd. 309 N.E.2d 868, 
N.Y.2d 525, 354 N.Y.S.2d 97. 

Ohio—Maloney v. General Tire Sales, Inc., 296 N.I 
831, 34 Ohio App.2d 177. 

Tex—Faulkner v. State, Cr., 390 S.W 2d 754. 

Wash —State v. Stamm, 559 P.2d 1, 16 Wash.App. < 
Wis.—State v. Wrosch, 53 N.W.2d 779, 262 Wis. 10 
State v. Schweider, 94 N.W.2d 154, 5 Wis.2d 6 

14. U.S.—U.S. v. Glickman, C.A.Cal„ 604 F.2d 6 
cert den. 100 S.Ct. 1032, 444 U.S. 1080, 
LEd.2d 764. 

Ark—Mangrum v. State, 299 S.W.2d 80, 227 Ark, 3 

Refusal held not abuse of discretion 

(2) Other instances. 

U.S—U.S. v. Callahan, DCMinn., 442 F.Supp. 12 
record supp. 455 F.Supp. 524, revd. on oth. grd 
C.A., 596 F.2d 759. 

Matters considered 

Cal—People v. Russel, 70 Cal Rptr. 210, 443 PJd 75 
69 G2d 187, cert. den. 89 S.Ct. 145, 393 U.S. U 
21 L.Ed.2d 132. 

15. Cal—People v. Farley, 153 CaLRptr. 695, i 
C.A.3d 851, 12 A.L.R.4th 301. 

Testimony offered by experts held advisory si 
not mandatory 

Pa.—Com. v. Repyneck, 124 A.2d 693, 181 Pa.Supe 
630. 

Tex.—Beavers v. State, App. 1 Dist., 634 S.W.2d 892 
review ref. 

16. Evidence held sufficient 

(1) U.S—US. v. Barnes, C.A.S.C, 368 F.2d 567- 
Singleton v. U.S., C.A.Wash., 381 F.2d 1, cert. den. # 

S. Ct. 601, 389 U.S. 1024, 19 L.Ed.2d 673—U.S. v, 
Matanky, C.A.C&1., 482 F.2d 1319, cert. den. 94 S.Ct 
539, 414 U.S. 1039, 38 L.Ed.2d 329, reh. den. 94 S.CL 
885, 414 U.S. 1138, 38 L.Ed,2d 764. 

Ark—Kitchen v. State, 607 S.W.2d 345, 271 Ark. 1. 
Cal—People v. Avila, 3 CaLRptr. 297, 178 C A.2d TOd 
M—People v. McGuirk, 245 N.E.2d 917, 106 B 
App.2d 266, cert. den. 90 S.Ct. 459, 396 U.S. 971, 
24 L.Ed.2d 439. 

La.—State v. Preece, 270 SoJd 850. 

Mo.—State v. Dighera, App., 617 S.W.2d 524. 

(2) Ala—Hyman v. State, Cr., 338 So.2d 448. 
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idington v. State, 418 SW.2d 637, 243 Ark 10. 
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ople v Miller, 289 N.E2d 23, 7 III App 3d 878 
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ate v Fischer, 238 A 2d 210. 
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p. 406 
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To show other matters. 

[olman v. Lawhon, C.A Ala, 362 F.2d 1. 

State v. Jones, 388 P2d 806, 95 Anz 230 
Vilhams v Varner, 486 SW.2d 79, 253 Ark 

iople v. Dake, 8 Cal Rptr 283, 185 CA2d 
—People v Calderon, 15 Cal.Rptr. 874, 195 
,.2d 576—People v Marsh, 75 Cal Rptr. 814, 
CA.2d 365. 
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lott v. Callan, 466 P2d 600, 255 Or 256 
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‘Ige v Carr, 184 SE2d 794/212 Va 485 
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jv—ShufT v State, 476 P2d 22, 86 Nev 736 
•eople v. Bravender, 316 N.YS2d 459, 35 
).2d 1035. 

ce held insufficient 

S —U.S. v. Gebhart, C A Minn., 436 F.2d 
rt den. 92 S.Ct 149, 404 U S. 846, 30 L.Ed 2d 

State v. Wyse, 429 P 2d 121, 71 Wash 2d 434. 
wa—State v. Ware, 338 N.W.2d 707 
la.—Jackson v State, Cr.App., 390 So.2d 671, 
. Sup,, 390 So.2d 675. 

»ple v. Blagg, 89 CalRptr. 446, 10 C.A.3d 
5—People v. Pierce, 89 Cal.Rptr. 751, 11 
.3d 313. 

mandez v State, App., 328 So.2d 508. 

►pie v Bambulas, 247 N E.2d 873, 42 IU 2d 419. 
eople v Mason, 209 N.E.2d 863, 60 Ill.App.2d 

tate v. Hobbs, 172 N.W 2d 268 
Elsberry v Great Northern Ry. Co., 121 
/.2d 716, 265 Minn. 352. 
ate v. Zamorsky, 387 A.2d 1227,159 NJ.Super. 
remd. 401 A.2d 241, 79 N.J. 485, on remand 
A.2d 192, 170 N J Super. 198, certification den 
A.2d 793, 82 N.J. 287, cert, den. 101 S Ct 172, 
U.S 861, 66 L.Ed.2d 78. 
ti re H., 342 N.Y.S.2d 696, 41 A.D.2d 817 
tate v, Cooke, 179 S.E.2d 365, 278 N.C. 288 
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Anz,—State v. Berry, 419 P.2d 337, 101 Anz. 310- 
Carrel v. Lux, 420 P.2d 564, 101 Anz. 430—Lewm 
v. Jackson, 492 P 2d 406, 108 Ariz. 27. 

Cal.—People v Polak, 331 P 2d 662, 165 C A 2d 226- 
People v Thomas, 73 Cal Rptr. 590, 267 C.A.2d 
698 

Conn—State v Vars, 224 A 2d 744, 154 Conn. 255. 
D C—U.S v. Butler, C A , 481 F2d 531, 156 U.S.App 
D.C 356. 

Fla.—Flonda Power Corp v. Wenzel, App, 113 So 2d 
747 

Ill.—People v. Gersbacher, 242 N.E2d 277, 102 IU. 

App 2d 165, affd 255 N.E2d 429, 44 U1.2d 321. 
Ind.—Gosnell v State, 376 N.E2d 471, 268 Ind. 429. 
Mass—Cora v French, 259 N.E2d 195, 357 Mass. 
356, 46 A L-R.3d 1106, vac. in part on oth grds. 92 
S.Ct. 2846, 408 U S 936, 33 L.Ed.2d 754. 

Minn.-State v. Berry, 309 N W.2d 777. 

N.H—State v Scarlett, 426 A.2d 25, 121 N.H 37, 23 
ALR 4th 1192 

N J —State v Butler, 160 A.2d 8, 32 N.J. 166, cert den 
80 S.Ct 1074, 362 US. 984, 4 LEd.2d 1019 
N Y.— Jensen v Shady Pines Inc, 300 N.Y.S.2d 746, 32 
A D 2d 648 

Pa—Com. v Rolison, 374 A 2d 509, 473 Pa 261, cert 
den 98 S.Ct 215, 434 U S 871, 54 L.Ed 2d 150 
Wis—State v Miller, 151 N W 2d 157, 35 Wis.2d 454. 
Mental or psychiatric examination 

(1) U.S.—U.S V. Jenkins, C A Fla., 442 F.2d 429— 
U S. v Russo, C A N.Y , 442 F 2d 498, cert den 92 
S Ct 669, 404 U.S. 1023, 30 L Ed.2d 673, reh den. 92 
SCt 930, 405 US 949, 30 L Ed 2d 819—U.S. v 
Skillman, C A Mo , 442 F.2d 542, cert den. 92 S Ct. 82. 
Anz.—State v Wahrhch, 459 P.2d 727, 105 Ariz. 102 
Cal —Ballard v Superior Court of San Diego County, 

49 CalRptr. 302, 410 P 2d 838, 64 C2d 159, 18 
A.L R 3d 1416 

People v Stice, 331 P 2d 468, 165 C A 2d 287- 
People v. McIntyre, 64 Cal Rptr 530, 256 C.A.2d 
894—People v. Hernandez, 96 Cal.Rptr. 71, 18 
C A.3d 651 

Colo—Small v People, 479 P.2d 386, 173 Colo 304 
Conn—State v Vars, 224 A.2d 744, 154 Conn. 255. 
Del —McDonald v. State, 307 A.2d 796 
DC—US v Butler, DC, 325 F.Supp 886, affd, 
C.A., 481 F.2d 531, 156 U.S.App.DC. 356. 

U.S v, Dildy, D C, 39 F.R.D. 340. 

Fla—Dinkins v. State, App , 244 So.2d 148. 

Hawaii—State v. Kahinu, 498 P.2d 635, 53 Haw. 536, 
cert den. 93 S.Ct. 944, 409 U.S. 1126, 35 L.Ed.2d 
258. 

Ind.—Raff v. State, 267 N E2d 184, 256 Ind. 105. 
N.H—State v. Boisvert, 400 A.2d 48, 119 N.H. 174 
S.D.—State v. Parker, 263 N.W.2d 679. 

Wash.—State v Stamm, 559 P.2d i, 16 Wash App 603 

Child 

(2) Iowa—State v. Rankin, 181 N.W.2d 169 
Mass.—Com. v. Welcome, 201 N.E2d 827, 348 Mass, 

68 

(4) When child's capacity to testify that she was 
victim of sexual abuse or neglect ts present, court should 
appoint child psychologist to conduct transcribed or 
otherwise recorded interview 
W Va.—Burdette v. Lobban, 323 S.R2d 601. 
Discretion not abused 
U.S.—U S. v. Jackson, C.A.Ga, 576 F.2d 46. 

Alaska—Braham v. State, 571 P.2d 631. Cert. den. 98 
S.Ct. 2246, 436 U.S. 910, 56 L.Ed.2d 410. 

Anz.—State v Camllo, 502 P 2d 1343, 108 Ariz 524. 
Cal.—People v. Davis, 98 Cal.Rptr. 71, 20 C.A.3d 890. 
Colo.—People v. Salazar, App, 648 P.2d 157. 

D.C.—Albany v. U.S., App, 377 A 2d 1145. 

Ga.—Redfield v. State, 241 S.E2d 217, 240 Ga. 460. 
Ill.—People v. Robinson, 361 N.E2d 759, 5 Dl.Dec. 

436, 47 IU App.3d 48 
Ind.—Staton v. State, 428 N.E2d 1203. 

Mich.—People v. Bedford, 260 N.W.2d 864, 78 Mich. 
App. 696 

Nev.—Fox v. State, 491 P.2d 35, 87 Nev 567. 

Pa.—Com. v. Jennings, 285 A.2d 143, 446 Pa. 294. 
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Tex.—General Acc. Fire ft Life Assur. Corp. v. Calla¬ 
way, C\v.App., 429 S.W.2d 548. 
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19. D.C.—Brown v, U.S., App., 388 A.2d 451. 

Mo —State v Singh, App., 586 S W.2d 410. 

Or.—State v, Lantz, 607 P.2d 197,44 Or.App. 695, app. 

after remand 637 P.2d 160, 54 Or.App. 969. 

Pa.—Com. v. Pronkosloe, 383 A.2d 858, 477 Pa. 132. 
Tex.—Beavers v. State, App. 1 Dist., 634 S.W.2d 893, 
review ref 
Child 

Cal.—People v McIntyre, 64 Cal.Rptr. 530,256 C.A.2d 
894 

Ky —Moore v. Com., 384 S.W.2d 498. 

Mass.—Malchanoff v. Truehart, 236 N.E2d 89, 354 
Mass 118. 

Mo.—R-S-M-v. J-D- 

M-, App., 542 SW.2d 361. 

Ohio—City of Berea v. Petcher, 188 NE2d 605, 119 
Ohio App. 165. 

Voir dire examination held properly denied 
Ala —Stewart v. State, App., 88 So.2d 580, 38 Ala App. 
497—Burke v. State, 209 So.2d 859, 44 Ala.App. 
379. 

Mass.—Com v. Domimco, 306 N.E2d 835, 1 Mass. 
App 693. 

N C —State v. Hamll, 241 S.E 2d 94, 35 N.C.App. 222. 
Pa.—Com v. Marshall, 378 A.2d 322, 249 Pa Super 
333. 

Tex.—Perry v State, 297 S.W.2d 187, 164 Tex.Cr.R. 
122 

Reopening of questioning held not error 
Cal—People v. Dewson, 310 P.2d 162, 150 CA.2d 119. 
Discretion not abused 

N.C —State v McKinney, 198 S.E.2d 241, 19 N.CApp. 
177. 

Out of presence of jury 

Iowa—State v. Arnold, 225 N.W.2d 120. 

Leading questions 

NG—State v. Davis, 227 S.E2d 97, 290 N.C 511 

20. Ill.—People v. Dillworth, 214 N.E2d 9, 67 Ill. 
App.2d 384. 

21. Minn.—State v. Berry, 309 N.W.2d 777. 

Mo.—State v. Harper, App., 637 S.W.2d 170. 

Mont.—State v. Schlenung, 403 P 2d 625, 146 Mont 1. 
N.C.—State v. Harrelson, 283 S,E2d 168, 54 N.CApp. 

349, review den. 289 S.E2d 381, 305 N.C. 154. 
Pa.—Com. v Johnson, 8 Chest. 68. 

Tex,—Beavers v. State, App. 1 Dist., 634 S.W.2d 893, 
review ref. 

22. NX—State v. Butler, 143 A.2d 530, 27 NJ. 560. 
Denial held not abuse of discretion 

Wis.—State v. Mdler, 151 N.W.2d 157, 35 Wis.2d 454. 

24. IU.—People v Luigs, 421 N.E2d 961, 52 IU.Dec. 
98, 96 Ill.App.3d 700 

R.I—State v. Franklin, 241 A.2d 219, 103 RI. 715. 
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25. IU.—People v. Dilworth, 214 N.E2d 9, 67 IU. 
App.2d 384. 

NJ.—State v. Butler, 160 A 2d 8, 32 N.J. 166, cert. den. 

80 S.Ct 1074, 362 U.S. 984, 4 L.Ed.2d 1019. 
N.Y—People v Freshley, 451 N.Y.S.2d 73, 87 A.D.2d 
104. 

Ohio—Milnark v. City of Eastlake, 237 N.E2d 921, 14 
Ohio Misc 185. 

Tex—Faulkner v. State, Cr., 390 S.W.2d 754. 

26. U.S.—US. v. Addonizio, C.A.NJ., 451 F.2d 49, 
cert. den. 92 S.Ct. 949, 405 U.S. 936, 30 L.Ed 2d 
812, reh. den. 92 S.Ct. 1309, 405 U.S. 1048, 31 
L.Ed.2d 591 

Pa.—Com. v. Johnson, 8 Chest. 68 
R.I.—Pierce v New England Tel. and Tel. Co., 134 
A.2d 421, 86 R.I. 326 
Child; infant 

(2) Anz.—Davis v. Weber, 380 P 2d 608, 93 Ariz. 
312. 
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Personal examination not required 

Ind.—Chadwick v. State, 362 N.E.2d 483,266 Ind. 305. 
Mass.—Com. v. Fillippim, 304 NE.2d 581, 1 Mass 
App. 606. 

27. NI.—State v. Franklin, 229 A.2d 657, 49 N.J. 
286, app. after remand 245 A.2d 356, 52 N.J 386. 

Wis,—State v. Miller, 151 N W.2d 157, 35 Wis.2d 454. 
Psychiatric examination 
Cal.—People v. Pierce, 89 CalRptr. 751, 11 C.A.3d 
313. 

Ind.—Chadwick v. State, 362 N.E.2d 483, 266 Ind. 305. 
N.C.—State v. Looney, 240 S.E.2d 612, 294 N.C 1. 

28. Ala.—Burke v State, 209 So 2d 859, 44 Ala App 
379—Segrest v. State, 219 So.2d 890, 44 Ala App. 
673, cert. den. 219 So 2d 893, 283 Ala 718. 

Tex.—Williams v. State, Cr, 439 S.W.2d 846. 

29. U.S.—Corbett v. Borandi, C.A Pa, 375 F.2d 265. 
Conn.—State v. Brigandi, 442 A.2d 927, 186 Conn. 521. 
Ind.—Martin v. State, 244 N.E2d 100, 251 Ind. 587. 
Mass.—Cora. v. Adrey. 383 N.E2d 1110, 376 Mass. 

747. 

Mo.—State v. Young, 477 S.W.2d 114 

30. Ill.—People v Nash, 413 N.E2d 16, 45 Ill.Dec. 
683, 90 Ill.App.3d 612. 

31. U.S.—Alltransport Inc. v, U.S., Cust Ct„ 278 
F.Supp. 746. 

D.C—U.S. v. Crosby, C.A., 462 F.2d 1201, 149 U.S . 
App.D.C. 306. 

Fla.—Harrold v. Schluep, App., 264 So.2d 431. 
ni.—People v. Pierce, 293 N.R2d 449, 9 Ul.App.3d 950. 
Md.—Brandau v. Webster, 382 A.2d 1103, 39 Md App. 
99. 

Child; youthful witness 

(1) Ga.—Stonaker v. State, 213 S.E2d 506, 134 Ga. 
App. 123, revd. on oth. grds. 222 S.R2d 354, 236 Ga 1, 
on remand 224 S.E.2d 818, 137 Ga,App. 830. 

HI.—People v. Garcia, 454 N.R2d 274, 73 IlLDec. 414, 
97 111.2d 58, cert den. 104 S.Ct. 3555, 82 L.Ed.2d 
856.' 

People v. Westley, 284 N.E.2d 17, 5 Ill App 3d 
668 

Ind.—Wright v. State, 264 N.E.2d 67, 255 Ind 292 
Mont.—State v. Shambo, 322 P.2d 657, 133 Mont. 305 
(9) Other matters. 

Ill.—Champion v. Knasiak, 323 N.E.2d 62, 25 Ill. 
App.3d 192. 

Mo.—J.L.W. v. D.C.W, App., 519 S.W.2d 724. 

Held no limitation of inquiry 
Wash.—State v. Wyse, 429 P.2d 121, 71 Wash.2d 434. 
Competency standard varies depending upon im¬ 
portance of witness to case 
D.C—U.S. v. Crosby,' C.A., 462 F.2d 1201, 149 U.S 
App.D.C 306. 

Evidence supported denial of psychiatric exami¬ 
nation 

Ind.—Liddle v State, 297 N.E.2d 801, 260 Ind 548. 
Necessary subjects of inquiry 
Ill.—People v. Turner, 326 N.R2d 425, 27 Ill.App.3d 
239 
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32. U.S.—U.S. v. Spoonhunter, CA.Wyo., 476 F.2d 
1050. 

La.—State v. Glover, 263 So.2d 866, 262 La. 495. 
34. Or.—State v. Longoria, 520 P.2d 912, 17 Or.App. 
1. 

Pa.—Com. v. McKinley, 123 A.2d 735, 181 Pa.Super. 
610. 
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4L N J,—State v. Butler, 143 A2d 530, 27 NJ. 560. 
Disqualification on examination in chambers de- 
*' hors record improper 
Mo,—Benjamin v. Benjamin, App., 370 S.W.2d 639. 
42. Minn.—Schwartz v. Wenger, 124 N.W.2d 489, 
267 Minn. 40. 

N.Mv—State v.. Manlove, 441 P^d 229, 79 N.M. 189. 


44. N.M.—State v Manlove, 441 P.2d 229, 79 N.M. 
189. 

Examination of children 

( 1 ) wis—Collier v. State, 140 NW.2d 252, 30 
Wis.2d 101. 

(4) Other matters. 

Wis.—Collier v. State, 140 N.W 2d 252, 30 Wis.2d 101 
Disqualification of county attorney to testify 
Okl —Rhamy v. State, 307 P.2d 555. 

Examination out of presence of jury held proper 
Pa.—Com v Repyneck, 124 A 2d 693, 181 Pa.Super. 
630 

Colloquy in presence of jury held not improper 

Ga.—Williams v. State, 27 S.E.2d 54, 69 Ga App. 863. 
Ill —Whitford v. Downs, 194 N.R2d 553, 44 Ill.App 2d 
151 

Mo.—Hildreth v. Key, App , 341 S W.2d 601. 

46. U.S.—San Fratello v. U.S., C.A.Fla, 343 F.2d 
711 

48. Wis —State v. Davis, 225 N.W.2d 505, 66 Wis.2d 
636 

52. N.C—State v. Benton, 174 S E.2d 793, 276 N C 
641 

Pa.—Com. v. Chuck, 323 A 2d 123, 227 Pa,Super. 612 
SC.—State v. Green, 230 S.E.2d 618, 267 S.C. 599 
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59. Mich.—People v. Wells, 267 NW2d 448, 82 
Mich.App 543. 

62. Pa.—Com. ex rel. Graeser v. Myers, 16 D. & C 2d 
519, 46 DeLCo. 157, affd. 150 A.2d 380, 189 
Pa.Super. 198 
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78. Age and maturity of mind 

Ill —Crownover v. Crownover, 337 N E 2d 56, 33 Ill. 
App.3d 327 

Mo.—State v. Ball, App., 529 S.W.2d 901. 

79. Hawaii—State v. Faafiti, 513 P.2d 697, 54 Haw. 
637. 

Wash.—State v. Allen, 424 P 2d 1021, 70 Wash 2d 690. 

80. Neb.—State v Hitt, 301 N.W.2d 96, 207 Neb 
746. 

81. N.Y.—People v. Parks, 390 N.Y.S.2d 848, 41 
N.Y.2d 36, 359 N.E.2d 358. 

Utah—State v. Sisneros, 581 P.2d 1339. 

Wash.—State v. Marks, 427 P.2d 1008, 71 Wash.2d 295. 

83. ni.—Sobotta v. Carlson, 382 N.R2d 855, 22 Ill. 
Dec. 465, 65 Ill.App.3d 752. 

Tex —Fields v. State, Cr., 500 S.W.2d 500. 

Wis.—Harris v. State, 254 N.W.2d 291, 78 Wis.2d 357. 

84. U.S.—Wyley v. Warden, Md. Penitentiary, CA. 
Md., 372 F 2d 742, cert. den. 88 S.Ct. 121, 389 
U.S. 863, 19 L.Ed.2d 131, reh. den. 88 S.Ct. 484, 
389 U.S. 997, 19 L.Ed.2d 500—U.S. v Brown, 
C.A.Fla., 417 F.2d 1068, cert den. 90 S.Ct. 1140, 
397 U.S. 998, 25 L.Ed.2d 407. 

In re Loughran, D.GCal., 276 F.Supp. 393— 
Webster v. Peyton, D.CVa., 294 F.Supp. 1359. 
Ala.—Garrett v. State, 105 So.2d 541, 268 Ala. 299— 
Elrod v. State, 202 So.2d 539, 281 Ala. 331—Orton 
v. Gay, 231 So 2d 305, 285 Ala. 270. 

Hutcherson v. State, 108 So.2d 177, 40 Ala.App 
78, cert. den. 108 So.2d 180, 268 Ala. 696. 

Ariz.—State v. Ballesteros, 413 P.2d 739, 100 Ariz. 
262—State v. Brown, 425 P,2d 112, 102 Anz, 87. 

Standage v. Tarpey, 446 P.2d 246, 8 Ariz.App. 
342. 

Cal.—People v Blagg, 89 Cal.Rptr. 446, 10 C.A.3d 
1035. 

Colo.—Johnson v. People, 468 P.2d 745,171 Colo. 505. 
D.C.—Rogers v. U.S., App., 419 A.2d 977. 

Ga.—Dawn Memorial Park v. DeKalb County, 142 
S.R2d 72, 111 Ga.App. 429. 

Idaho—State v. Holm, 478 P.2d 284, 93 Idaho 904— 
Clark v. Gneiting, 501 P.2d 278, 95 Idaho 10. 
Ill.—People v. Ballinger, 225 N.E2d 10, 36 111.2d 620, 
cert, den., 87 S.Ct. 2141, 388 U.S, 920, 18 L.Ed.2d 
1366. 
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Ind.—Wedmore v. State, 143 N,E.2d 649, 237 h 
212—Grecco v. State, 166 N.E2d 180, 240 & 
584, reh. den. 167 N.R2d 714, 240 Ind. 584, Ca 
den 81 S.Ct. 227, 364 U.S. 893, 5 L.Ed.2d 
Allison v. Boles, 230 N.E 2d 784, 141 InAA, 
592—Barbee v. McKay, 238 NE.2d 690, 1431* 
App. 205. 

Iowa—State v. Johnson, 152 N.W 2d 426, 260 In 
1207. 

Me.—State v Kingsbury, 399 A.2d 873. 

Mich.—People v. Wright, 228 N W.2d 807, 58 MU 
App. 735. 

Miss.—Wilson v. State, 221 So.2d 100. 

Mo.—Strahl v. Turner, 310 SW.2d 833, 69 A.LJU 
646-State v. Nolan, 316 S.W.2d 630-State exn 
State Highway Commission v. Riss, 432 S.Wi 
193. 

Mont.—State v. Coleman, 579 P.2d 732, 177 Monti 
app. after remand 605 P.2d 1000, 185 Mont 291 
cert den. 100 S.Ct. 2952, 446 U.S. 970, 64 LE&X 
831, reh den. 101 SG 34, 448 U.S. 91< | 
L.Ed.2d 1177. 

Nev.-Shuff v. State, 476 P.2d 22, 86 Nev. 736. 
N.H.—State v. Farrow, 366 A.2d 1177, 116 N.H. 7S 
NJ.—Carlotz v. Gavin, 42 A.2d 461, 133 N.J.Uw ft 
Morrone v. Morrone, 130 A 2d 396, 44 NJA 
per. 305. 

N.M.—Apodaca v Baca, 385 P2d 963, 73 NM. IK 
State v. Manlove, 441 P.2d 229, 79 N.M. IK 
N Y.—People v. Palladino, 237 N.Y.S.2d 266. 

N.D.—State v. Dietz, 115 N W.2d 1 
Or.—State v. Lantz, 607 P 2d 197, 44 Or.App. 695, an 
after remand 637 P.2d 160, 54 Or.App. 969. 

Pa.—Com v Bartell, 136 A.2d 166, 184 Pa-Supa 
528—Com. v. Harris, 140 A.2d 344, 186 Pa.Supet 
59—McClaney v. Scott, 146 A 2d 653, 188 Pa.S» 
per. 328—Com. v. Marshall, 378 A.2d 322, 2f 
Pa.Super. 333—Com. v. Fulton, 465 A.2d 650, HI 
Pa.Super. 470. 

S.C—State v. Green, 230 S.R2d 618, 267 S.C. 
Tenn.—Arterbum v. State, 391 S.W.2d 648, 216 Tern 
240 

Tex.—Martin v. Martin, 130 S.W.2d 863, err. din 
judg. correct. 

Melton v. State, Cr., 442 S.W2d 687. 

VL—Viens v. Lanctot, 144 A.2d 711, 120 Vt. 443—Par 
ker v. Gunther, 164 A.2d 152, 122 Vt. 68—Fam 
State Highway Bd., 166 A.2d 187, 122 Vt IS 
Wash.—State v. Jensen, 489 P.2d 1136, 5 Wash.Apf 
636. 

Wis.—State v. Schweider, 94 N.W.2d 154,5 Wis.2d 621 

Mental capacity 

U.S.—O’Shea v. Jewel Tea Co., C.A.I11., 233 F.2d 530- 
U.S. v. Lee Wan Nam, GA.N.Y., 274 F.2d 86! 
cert. den. 80 S.Ct. 1236, 363 U.S. 803, 4 L.E<D 
1147. 

NJ.—State v. Falcetano, 258 A.2d 395, 107 NJ.Supe 
383. 

N.C.—State v. Robinson, 194 S.R2d 811, 283 N.C 71 
Old.—Mitchell v. State, Cr., 549 P.2d 96 
Minor 

Cal.—People v. Mansell, 39 Cal.Rptr. 187, 227 C.AJ 
842. 

Ill.—Knab v Alden’s Irving Park, Inc., 199 N.R2d 811 
49 Ill.App.2d 371. 

Ind.—Morgan v. State, 185 RR2d 15, 243 Ind. 311 
N,G—State v. McRae, 292 S.E.2d 778, 58 N.CAfl 
225 

Wash.—State v. Wyse, 429 P.2d 121, 71 Wasb.2d 43 
Experts’ opinion may not be substituted* eh 
Pa.—Com. v. Repyneck, 124 A.2d 693, 181 Pa.Supt 
630 . 

Child witness 

Ariz.—State v. Bowie, 582 P.2d 1190, 119 Ariz. 33 
Conn.—State v. Rodriguez, 429 A.2d 919, 180 Corr 
382. 

IU.-People v. Salazar, 347 N.R2d 86, 137 HLAppJ 
800. 

La.—State v. Humphrey, 412 So.2d 507, op. dissente 
Sup., 431 So.2d 751, app. after remand 445 So.! 
1155. 
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—State v Sanders, App., 533 S W 2d 632 
—State v. McRae, 292 S.E.2d 778, 58 N.CAdo 
225 

—Lujan v. State, App 4 Dist, 626 SW2d 854, 
review ref. 

,h —Laudermilk v Carpenter, 457 P.2d 1004, 78 
Wash.2d 92, op adhered to 469 P2d 547 78 
Wash.2d 92. “ ’ 

laustive exploration 

—U.S v. Crosby, C.A., 462 F2d 1201, 149 US 
App D.C 306, 

idical rules not changed by adoption of rules 
of procedure 

/a—First Nat. Bank of Roncevert v Bell, 215 
S.R2d 642, 158 W.Va. 827. 

ipplicable 

:h—Burghdoff v Burghdoff, 239 N.W.2d 679, 66 
Mich.App. 608. 
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, US—U.S v Barnes, C.ASC, 368 F.2d 567 
i—Garrett v. State, 105 So.2d 541, 268 Ala 299 
Hutcherson v. State, 108 So 2d 177, 40 Ala. App 
78, cert. den. 108 So 2d 180, 268 Ala. 696 
>—CJ.S. dted in State v Stidham, 305 S.W2d 7, 
13—State v Blevins, 427 S.W.2d 367 
H—State v. Keyes, 322 A 2d 615, 114 N.H 487 
.—Com. v Repyneck, 124 A 2d 693, 181 Pa Super 
630. 

:—State v. Pitts, 182 SE2d 738, 256 S.C. 420. 
Va—State v. Wilson, 207 S.E.2d 174, 157 WVa. 
1036 

etermination out of jury's presence 

o —Pollard v. Decker, App., 354 S.W 2d 308 
>. Del —Demckson v. State, 406 A.2d 405. 

J—State v. Corbo, 160 A.2d 625, 32 N.J. 273. 
ommon-law marriage 
(2) Other matters 

a—Sheffield v. State, 244 SE2d 869, 241 Ga 245 
ex.—Almaraz v State, Cr., 377 S.W.2d 197—Huffman 
v State, Cr, 450 S.W 2d 858, vac. m part on oth. 
grds. 92 S Ct. 2860, 408 US 936, 33 L.Ed2d 753, 
reh. den. 93 S.Ct. 90,409 U S 897, 34 L Ed.2d 155, 
on remand 490 S.W.2d 828. 

7. U.S.—U.S v. Gerry, C.A N Y , 515 F.2d 130, 
cert. den. 96 S Ct 54, two cases, 423 U S 832, 46 
L Ed.2d 50. 

da.—Lambert v. State, Cr., 318 So.2d 364,55 Ala.App. 
669. 

)C.—U.S. v. Heinlein, C.A., 490 F.2d 725, 160 US. 
App.D.C. 157. 

nd—Shmdler v. State, 335 N.R2d 638, 166 Ind.App. 
258. 

diss.—Mississippi State Highway Commission v. Rob¬ 
ertson, 350 So.2d 1348. 

Tex.—Smith v. State, Civ.App., 490 EW.2d 902, err. 
ref. no rev. err., motion den. 500 S.W.2d 682, app. 
after remand 513 S,W.2d 949, app. after remand 
523 S.W.2d 1, err. ref. no rev. err. 

/a.—Turnbull v. Com., 218 S.R2d 541, 216 Va. 328 
Wash.—State v. Wyse, 429 P.2d 121, 71 Wash.2d 434. 
B8. IU.—People v Mason, 209 NE2d 863, 60 IB. 
App.2d 307. 

Ind.—Ward v. State, 205 N.E2d 148, 246 Ind, 374. 
N.Y.—People v. Watson, 446 N.Y.S.2d 775, 85 A.D.2d 
920. 

N.q.—Artesam v. Gritton, 113 S.R2d 895, 252 N.G 
463. 

Competency of a child, etc. 

Cal.—People v. Liddicoat, 174 Cal.Rptr. 649, 120 
C A.3d 512. 

89. Nonage 

OkL-Johnson v. State, Cr., 380 P2d 284. 

page 543 

90. Aik,—Smith v. State, 418 S.W.2d 627, 243 Aik. 
12 

U.C.-U.S. v. Hardin, GA., 443 F.2d 735, 143 U.S. 
App.D.C. 320. 


Ill —People v Nelson, 233 N,E2d 64. 89 III App 2d 84 
Kan-State v Donahue, 543 P2d 962, 218 Kan *51 
Md—Horsey v State, 169 A 2d 457, 225 Md 80 
Nev -Williams v State, 372 P 2d 462, 78 Ne* 346 
N.J.—State v Walton. 179 A.2d 78, 72 N J Super 527 
Pa—Danner v G C. Murphy Co, 12 Cumb 120 
W,Va—State v. Wilson. 207 SE2d 174, 157 WVa 
1036 

91. Cal—People v Meyer, 31 Cal.Rptr 285, 216 
C A 2d 618 

92. US—Schneider v. Keim, C.A Minn, F2d 
721—U S v. Riggleman, C A.Md , 411 F.2d 1 190 

U.S. v Maloney, D.C Pa, 241 F.Supp. 49—Web¬ 
ster v Peyton, D C Va , 294 F.Supp 1359 
Ala.—Segrest v. State, 219 So.2d 890, 44 Ala. App 673, 
cert den 219 So 2d 893, 283 Ala. 718 
Anz—Carrel v Lux, 420 P 2d 564, 101 Anz 430. 

State v Hess, 449 P 2d 46. 9 Arn.App. 29 
Ark.—White v Mitchell, 568 SW.2d 216, 263 Ark 
787 

Cal.—Cooper v Board of Medical Examiners, 123 Cal 
Rptr 563. 49 C.A.3d 931. 

Colo —People v. Norwood, 547 P.2d 273, 37 Coio.App. 
157. 

Conn—State v Vars, 224 A.2d 744, 154 Conn 255- 
State v Manning, 291 A.2d 750. 162 Conn. 112. 
Fla.—Davis v State, App., 348 So.2d 1228 
Ga -Porter v. State, 229 S.E 2d 384, 237 Ga. 580, cert. 

den. 97 S.Ct. 1603, 430 U.S. 956, 51 LEd-2d 806. 
Hawaii—State v. Hassard, 365 P 2d 202, 45 Haw 221. 
Ill.—People v. Ballinger, 225 N.E2d 10, 36 IR2d 620, 
cert den., 87 S.Ct. 2141, 388 U S. 920, 18 L Ed.2d 
1366. 

People v. Newby, 258 N E2d 156, 122 IU 
App.2d 191. 

Ind —Martin v. State, 244 N E2d 100, 251 Ind. 587 
Iowa—State v Brewer, 247 N W 2d 205. 

Kan —State v Potts, 468 P 2d 78, 205 Kan. 47—John¬ 
son v State, 502 P 2d 838, 210 Kan 498. 

Ky —Travis v Com , 457 S W.2d 481 
La.—State v Johanson, 332 So.2d 270. 

Mass.—Com. v Tarver, 345 N.E2d 671, 369 Mass. 302. 
Mich.—People v June, 191 N.W.2d 52, 34 Mich.App. 
313 

Mo-State v. Hayes, 473 S.W.2d 688, 54 A.LR.3d 93. 
Mont.—State v. Camitsch, 626 P.2d 1250 
Nev—Fox v. State, 491 P.2d 35, 87 Nev. 567. 

N J.—State v. Butler, 143 A.2d 53a 27 NJ 560—State 
v. Franklm, 245 A 2d 356, 52 N J. 386. 

N.M.—State v. Hogervorst, App., 566 P.2d 828, 90 
N.M. 580. 

N.Y.—People v. Reusing, 250 N.YS.2d 401, 14 N.Y.2d 
2ia 199 N K2d 489. 

N.C.—State v. Benton, 174 S E2d 793, 276 N.C. 641- 
State v. Robinson, 194 S.E2d 811, 283 N.G 71. 
Pa.—Com. v Barksdale, 281 A.2d 703, 219 Pa.Super. 
444. 

S.G—State v. Lambert, 279 ER2d 364, 276 S.C 398. 
S.D.—State v Bruske, 288 N.WJd 319 
Tex.—OUok v. United Heat Treating Co., Gv.App ,318 
S.W.2d 785—Faulkner v. State, 390 EW.2d 754. 
Utah-State v. Scott, 447 P.2d 908, 22 Utah 2d 27. 
Vt—Jensen v. Jensen, 433 A2d 258, 139 Vt, 551, app. 

after remand 450 A.2d 1155, 141 Vt. 58a 
Wash—State v. Bishop, 322 P.2d 883, 51 Wash.2d 
884—Cowan v. Chicago, M., St. P. & P.R.R., 349 
P.2d 218, 55 Wash.2d 615—State v. Studebaker, 
410 P.2d 913, 67 Wash.2d 980—State v. Allen, 424 
P.2d 1021, 70 Wash.2d 690-State v. Roebuck, 448 
P.2d 934, 75 Wash.2d 67. 

Broad discretion 

Ariz.—State v. Griffin, 570 P.2d 1067, 117 Ariz. 54. 
Ark.—Harvey v. State, 545 EW.2d 913, 261 Aik. 47. 
DeL—Kelluem v. State, 396 A.2d 166. 

Mental co m petency 

Colo.—Garrison v. People, 408 P,2d 6a 158 Colo. 348. 
Ind.—Ware v. State, 376 N.E2d 115a 268 Ind. 563. 
Mich.—People v. Maglaya, L69 N.W.2d 530, 17 Mich. 
App. 379. 

Okl.—Tilford v, State, Cr., 437 ?2d 261. 
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Va.—Turnbull v Com., 218 S.E2d 541, 216 Va. 328. 
Witness of low mentality 
(2j Discretion not abased by permuting t es timon y. 
Ill—Penzui v Stratton, 325 N E2d 732, 26 ffi.App.3d 
475 

Testimony of attorney 

US—US.* Nyman, C A Va., 649 F.2d 208. 

Mich.—People v Stratton. 235 N.W.2d 778, 64 Mbch. 
App 349 

Allowing child to testify held reas o nable or 
proper 

US—US \ Spocnhanter, GAWya, 476 F.2d 1050. 
Anz.—State v. Kasoid, 521 P.2d 99a HO Ariz. 558. 
Ark.—Maagrum v State, 299 EW.2d 8a 227 Aik. 381. 
Cal —People v. Thompson 335 P.2d 249, 167 C.A-2d 
727—People v Scholl, 37 Cal.Rptr. 475, 225 
C.A.2d 558 

Ga—Jones v State, 132 SE2d 648, 219 Ga. 245 
Ill —People v. Keesee, 365 N.E2d 53, 7 Ul.Dec. 768,47 
III App. 3d 637 

Ind— Barash v. State, 336 N.E2d 409, 166 IntLApp. 
378 

Ky —Stephens v Com., 397 S W.2d 157. 

La.—State v. Thompson, 364 So.2d 908. 

Mass— Malchanoff v. Truehart, 236 N.E2d 89, 354 
Mas 118. 

Mo.—State* Robertson, 430 EW.2d 845. 

Or.—State v Herrera, 386 PJd 448, 236 Or. 1. 

Pa—Com. v Garcia, 387 A.2d 46, 478 Pa. 406. 

Tex.—Morgan v. State, Cr., 403 SW.2d 150. 

Vt.—State v Audette, 264 A.2d 786, 128 Vt. 374. 

Discretion not abased 

U S —U.S. V. Holmes, GA IlL. 452 F.2d 249, cert den. 
92 S.Cr. 1291, 1302, 405 U.S. 1016, 31 L.Ed.2d 
479, and 92 S.Ct 2433, 407 U.S. 909, 32 L.Ed.2d 
683, reh. den 93 S.Ct. 305, 409 U.S. 1002, 34 
L.Ed 2d 264. 

Anz.—State v Arriola, 409 P.2d 37, 99 Ariz. 332. 
Cal.—People v. Duncan, 171 Cal.Rptr. 406, 115 C.A.3d 
418. 

Colo —People v Trujillo, 577 P.2d 297, 40 Coio.App. 

220 . 

Fla.—Garrard v. State, App., 335 So.2d 603 
Ga.—Green v. State, 145 S.E2d 8a 112 Ga.App. 329. 
Hawaii—State v. Faafiti, 513 P-2d 697, 54 Haw. 637. 
Ill.—People v. Newby, 258 N.E2d 156, 122 ffi.App.2d 
191. 

Ind.—Morris v Stale, 360 NE2d 1Q27, 172 IndJVpp. 
509 

Iowa—State v Johnson, 152 N.W.2d 426, 260 Iowa 
1207. 

Ky.—Bissett v. Goss, 481 S.WJd 71. 

Md.—Brn Realty Co. v. Phoenix Sav. & Loan Ass’a, 
208 A.2d 68, 238 Md. 84. 

Mass.—Com. v. Sires, 350 N.E 2d 460, 370 Mass. 541. 
Mich—People v Atcher, 238 N.W.2d 389, 65 Mich. 
App. 734 

Minn.—State ex reL Dugal v. Ta h as h , 153 N.W.2d 232, 
278 Minn. 175. 

Mo.—Dennis v. Sears, Roebuck & Co., App., 461 

5. W.2d 325. 

Nev.—Mirin v. State, 560 PJd 145, 93 Nev. 57. 

OkL—Tilford v. State, Cr., 437 P.2d 261. 

Or.—State v. Batchelor, 578 PJd 409, 34 Or App, 47. 
Pa.—Com. v. Bartdl, 136 A.2d 166, 184 PaAiper. 528. 
S.C—State v. Green, 230 ER2d 618, 267 EG 599. 
S.D.—State v. Walking Bull, 190 N.WJd 121, 86 ED. 

6 . 

Tenm—Nash v. State, Cr., 524 S.W.2d 494. 

Tex.—Jackson v. State, Cr., 403 EW.2d 145, cert den. 
87 S.CL 301, 385 U.E 938, 17 L.Ed.2d 217—Vera 
v. State, Cr., 428 EW.2d 664—Motmce v. State, 
Cr., 432 EW.2d 104—Miller v. State, Cr., 442 
SW.2d 340. 

Utah—State v. Scott, 447 P.2d 908, 22 Utah 2d 27. 
Refusing to allow child to testify held proper 
Ky.—Scruggs v. Com., 566 EW.2d 405, cm. den. 99 
S.CL 314, 439 U.E 928, 58 LEd.2d 321. 

NJ.—State v. Pickles, 218 A2d 609, 46 NJ. 542. 
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Allowing child to testify held improper 

Utah—State v. Taylor, 446 P.2d 954, 21 Utah 2d 425. 
Mentally retarded witness 
Anz.—State v. Kasold, 521 P2d 990, 110 Ariz 558. 
Mich—People v Johnson, 186 N.W.2d 94, 30 Mich 
App. 284 

Discretion held abused 

D.C —U.S. v Crosby, C.A., 462 F.2d 1201, 149 U.S. 
App.D.C. 306 

Ga.—Cofield v. State, 274 S.E2d 530, 247 Ga. 98. 
Hawaii—State v. BogdanofF, 585 P2d 602, 59 Haw. 
603 

Mo.—Kley v. Abell, App, 483 S.W.2d 625 
Statute or rule favoring competency governs 
WVa.—First Nat. Bank of Ronceverte v. Bell, 215 
S.E.2d 642, 158 W.Va. 827 

Relaxation of spousal privilege proper 

Alaska—Osborne v. State, 623 P2d 784, 13 ALR4th 
1296. 

93. U.S.—U.S. v. Hicks, C.A Pa., 389 F.2d 49, cert, 
den. 88 SCt. 2046, 391 U.S. 970, 20 L.Ed.2d 
885—Gurleski v. U.S, C.A Tex, 405 F.2d 253, 
cert, den 89 S.Ct. 2127, 395 U.S 977, 23 L.Ed.2d 
765, and 89 SCt. 2140, 395 U.S 981, 23 LEd 2d 
769, reh. den. 90 SCt. 37, 396 U.S. 869, 24 
L.Ed.2d 124—U.S v. Skillman, CAMo, 442 
F.2d 542, cert. den. 92 SO. 82. 

Ala.—Meadows v. Coca-Cola Bottling, Inc., 392 So.2d 
825. 

Ariz —State v. Goodyear, 404 P,2d 397, 98 Anz. 304, 
reh 413 P.2d 566, 100 Ariz. 244—State v Arripla, 
409 P.2d 37, 99 Ariz. 332—United Producers & 
Consumers Co-op, Inc. v. o’Malley, 436 P.2d 575, 
103 Ariz. 26. 

Ark.—Kitchen v. State, 607 SW.2d 345, 271 Ark. 1. 
Cal.—People v McCaughan, 317 P.2d 974, 49 C.2d 
409. 

Colo.—People v. Trujillo, 577 P 2d 297, 40 Colo. App. 
220 . 

Idaho—State v. Fenley, App, 646 P.2d 441, 103 Idaho 
199. 

I1L—Bittner v. Wheel Horse Products, Inc., 328 N.E.2d 
160, 28 IlLApp 3d 44. 

Ind—Bemis Co., Inc v. Rubush, App., 401 NE.2d 48. 
Ky.—Boehm v. Hishmeh, 421 S.W.2d 836. 

Md.—Brandau v. Webster, 382 A.2d 1103, 39 Md.App. 
99. 

Mass.—Com v. Sires, 350 NE2d 460, 370 Mass. 541. 
Me.—State v. Pomerleau, 363 A.2d 692. 

Mich—People v. Atcher, 238 N.W.2d 389, 65 Mich. 
App. 734. 

Minn.—State ex rel. Dugal v. Tahash, 153 N.W.2d 232, 
278 Minn. 175 

Mo.—Broadview Leasing Co. v. Cape Central Airways, 
Inc, App., 539 S.W.2d 553. 

N.C.—State v. Thomas, 250 S.E.2d 204, 296 N.C. 236 
Okl —Lee v. State, Cr, 560 P.2d 226. 

Or.—State v Quick, 545 P.2d 892, 24 Or.App. 437. 
Pa.—Com. v. Goldblum, 447 A.2d 234, 498 Pa. 455. 
Tex.—Burden v. State, App. 2 Dist., 634 S.W.2d 349, 
review ref. 

Wash—State v. Wyse, 429 P.2d 121, 71 Wash.2d 434 
Wis.—Collier v. State, 140 N.W.2d 252, 30 Wis.2d 101. 
Sound judicial discretion 
Cal.—People v. Jackson, App., 78 Cal.Rptr. 20. 

Fla.—Bell v. State, 93 So.2d 575 

Sound legal discretion 

Or—State v. Jorgensen, 492 P.2d 312, 8 Or.App. 1. 

96. HI.—People v. Moore, 404 N.E.2d 276, 38 Ill Dec 
852, 81 IU.App.3d 614. 

Mo.—Hildreth v. Key, App., 341 S.W.2d 601. 

Retrial 

Ky.—Moore v. Com,, 384 S.W.2d 498. 

97. U^.—Smith v. U.S., D.CCaL, 174 F.Supp. 828, 
app- dism., C.A., 272 F.2d 228, cert. den. 80 S.Ct. 

, *868, 362 U.S. 954, 4 L-Ed.2d 871, reh den. 80 
ICt. 1080, 362 tl.S. 992, 4 L.Ed.2d 1024. 
Ark^-Harris v. State; 384 S.W.2d 477, 238 Ark. 780. 


Ill.—Champion v Knasiak, 323 N E.2d 62, 25 Ill 
App 3d 192 

Ky.—Workman v. Hargadon, 345 S W.2d 644, 92 A.L. 
R.2d 1123 

N.C—Artesam v Gritton, 113 S.E2d 895, 252 N.C. 

463—State v. Cooke, 179 S.E.2d 365, 278 N.C. 288. 
Pa—Com v. McKinley, 128 A.2d 735, 181 Pa Super 
610 

Com. v. Johnson, 8 Chest. 68. 

W.Va—State v McKinney, 244 S.E.2d 808. 

page 544 

98. N.C—McCurdy v Ashley, 131 SE.2d 321, 259 
N.C 619. 

99. Ill.—Knab v Alden’s Irving Park, Inc., 199 
N.E.2d 815, 49 IllApp.2d 371 

3. Wash—State v. Bishop, 322 P.2d 883. 

Reversible error 

Mo.—State v Hayes, 473 S.W.2d 688, 54 A L R.3d 93 
6. Okl.—Henderson v. State, Cr., 389 P.2d 363 

9. Matters admitted by witness 

Mo.—State v McCarty, 460 S W.2d 630 

10. U.S—U.S v Martino, C A Fla , 648 F.2d 367, 
reconsidered in part 650 F.2d 651, cert, den 102 
S.Ct 2006, three cases, 2007, six cases, 456 U.S 
943, 72 LEd.2d 465, 2020, 456 U.S. 949, 72 
L.Ed.2d 474, on reh. 681 F.2d 952, affd. 104 S Ct. 
296, 464 U.S. 16, 78 L.Ed.2d 17. 

Conn—State v. Vars, 224 A.2d 744, 154 Conn. 255. 

11. Mo—Hildreth v. Key, App, 341 S.W.2d 601 

13. Duty of court to change mind as to compe¬ 
tency of child 

Anz.—Davis v Weber, 380 P.2d 608, 93 Ariz. 312. 

14. Ind.—Matter of Niemiec’s Estate, App., 435 
N.E 2d 570. 

Tex —Mauldin v. State, Cr., 377 S.W.2d 199. 

§ 120. Parties to Actions 
Library References 
Witnesses e»80 et seq. 
page 545 

18. U.S.—U.S. v. O’Day, CA.Cal., 467 F.2d 1387, 
cert. den. 93 S.Ct. 975, 410 U S. 912, 35 L.Ed 2d 
275. 

Ariz.—State v. Rodriguez, 612 P.2d 484, 126 Ariz. 28. 
Ark—Figeroa v. State, 425 S.W.2d 516, 244 Ark 457 
Colo.—Maddox v. People, 497 P.2d 1263, 178 Colo. 
366. 

D.C.—Johnson v. U.S, App., 404 A.2d 162 
Fla.—Moore v. State, App., 276 So.2d 504 
Iowa—State v. Whiteside, 272 N.W.2d 468. 

La.—East Parker Properties, Inc. v. Pelican Realty Co, 
App., 335 So 2d 466, cert. den. 338 So 2d 699. 
Md.—English v State, 298 A 2d 464, 16 Md.App. 439. 
Minn.—State v. Rosillo, 281 N.W.2d 877. 

Miss.—Haas v. Chatagmer, 300 So.2d 790. 

Mont.—State ex .rel. Sikora v. District Court of Thir¬ 
teenth Judicial Dist In and For Yellowstone and 
StiUwater Counties, 462 P.2d 897, 154 Mont. 241. 
N.C.—Galloway v. Lawrence, 145 S.E.2d 861, 266 N.C. 
245. 

State v. Shanklin, 193 S.E.2d 341, 16 N.GApp 
712, cert. den. 194 SK2d 154, 282 N.C. 674. 
Old.—Gamer v. State, Cr., 500 P 2d 865. 

Or,—Wright v. Swann, 493 P 2d 148, 261 Or. 440, 50 
AX R.3d 707. 

Pa.—Hanna v, Hanna, 171 A.2d 646, 195 Pa,Super. 
309. 

S.G—State v. Harvey, 170 S.E.2d 657, 253 S.C. 328. 
Tex.—Williams v. Lemens, Civ.App, 609 S.W.2d 596 
Utah—American Aggregate Corp v. Otto Buehner & 
Co., 528 P.2d 147. 

Wash.—Lamphiear v Skagit Corp., 493 P.2d 1018, 6 
Wash.App. 350. 

Exercise of nght under or against advice of counsel in 
criminal case, see CJ.S. Attorney and Client § 208. 


Waiver of right 

Ala.—Streeter v. State, Cr.App., 406 So.2d 1024 
den. 406 So 2d 1029, cert. den. 102 S.Ct. l% 

U.S 932, 72 L Ed.2d 450. 

Ariz —State v. Martin, 426 P.2d 639, 102 Aril 
Colo.—People v. Curtis, 681 P.2d 504. 

D.C—U.S. v. Pinkney, C.A., 551 F.2d 1241, IT 
App.D.C. 282 

Ill.—People v. Knox, 374 N.E.2d 957, 16 Ill.De 
58 Ill.App.3d 761. 

Kan.—State v McKinney, 561 P.2d 432, 221 Ku 
Md.—Mayfield v State, 468 A.2d 400, 56 Md.Ap 
Mich.—People v Simmons, 364 N.W.2d 783,140 
App 681. 

Minn —State v Heinkel, 322 N.W.2d 322. 

Miss—Culberson v. State, 412 So 2d 1184, 

NY.—Augustine v. Tandle, 364 N.Y.S.2d 6 
AD2d 710 

Tex —Kirkham v. State, App 7 Dist., 632 S.W.1«, 
Wash.—State v. Woods, 487 P.2d 624, 5 WashJ 
399. 

Exercise of right under advice of counsel 

Cal.—People v Mosqueda, App., 85 Cal.Rptr. 34 
CA.3d 540. 

Right not denied 

U S —U.S v Grayson, Pa., 98 S.Ct 2610, 438 U.S 
57 L.Ed.2d 582. 

U.S. v. Sand, CA.Cal, 541 F.2d 1370, cert 
97 SCt 1130, 429 U.S. 1103, 51 L.Ed.2d 
Cal.—People, v Love, 142 Cal.Rptr. 532, 75 C 
928. 

Ill —People v. Bacino, 354 N.E.2d 641, 41 BlAp 
738 

Mo.—State v. Irvin, App., 628 S.W.2d 957. 

Okl.—Connery v. State, Cr., 499 P.2d 462. 
Against advice of counsel 
U.S.—US. v. Curtis, C.A. Ill., 742 F.2d *070. 
Cal.—People v Manson, 132 Cal Rptr. 265, 61 C 
102, cert. den. 97 S.Ct. 1686, 430 U.S. 98< 
L.Ed.2d 382, app after remand 170 Cal.Rptr. 
113 C.A.2d 280, cert den. 102 S.Ct. 158, 454 
844, 70 L.Ed.2d 130. 

Attorney’s threat to withdraw and testify 
paired right 

U.S—Whiteside v. Scurr, C.AJowa, 744 F.2d 
reh, den. 750 F.2d 713, cert. gr. 105 S.Ct. 201 
L Ed.2d 298. 

Constitutional magnitude 

Mich.—People v. Longuemire, 275 N.W.2d 12 
Mich.App. 395. 

Right unconstitutionally burdened 

Colo.—People v. Walker, 666 P.2d 113. 

19. U.S.—U.S. ex rel. Wilcox v Johnson, C.A 
555 F2d 115. 

La.—State v. Johnson, 345 So.2d 14. 

Md.—Reddy v. Mody, 388 A.2d 555, 39 Md App. 
Miss.—CJ.S. cited in Baker v. State, 391 So.24 
1012. 

Neb.—In re MueUer’s Estate, 89 N.W.2d 137, 166 
376. 

Ohio—Fazekas v, Gobozy, App. f 150 N.E.2d 319. 
Pa.—In re Rogan’s Estate, 108 P.L.J. 252, revd. or 
grds 171 A.2d 177, 404 Pa. 205. 

Purpose or basis of rule 

(3) Other reasons. 

Fla.—Day v. Stickle, 113 So.2d 559, 80 A.L.R.2d 
21. U.S.—Maxey v. U.S, Ark, 207 F. 327, 
C.C.A. 77. 

Ind,—Taylor v. State, 355 NE2d 247, 265 Ind. 
Mo.—State v. Hutchinson, 458 S.W.2d 553. 
Statement to jury 
(3) Other matters. 

Ga.—Harrold v. State, 126 S.E.2d 278, 105 Ga. 
853. 

There is no requirement that a witr 
be a party to a cause in order to 
competent to testify. 21 * 5 
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5. Md.—El-Masn v. State, 178 A 2d 407, 228 Md 
114 

, U.S.—Hall v. Peyton, DC.Va., 299 FSupp 613 
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ie removal of a witness as a party in 
class action against a corporation 
>es not render his testimony inadmis- 
ble. 285 

i.5. Ga.—Timeplan Loan A Inv Corp v. Oorehead, 
146 S.R2d 748, 221 Ga 648. 

K U.S.—Benedicto Lebron v. U S., C.A.Puerto Rico, 
241 F.2d 885, cert. den. 77 S.Ct. 1298, 354 U.S 
911, 1 L Ed.2d 1429, reh den. 77 S Ct. 1422, 354 
U.S. 944, 1 L Ed.2d 1543 

^indictee competent 

f.S —U.S v. Mills, C.A Cal, 597 F.2d 693. 
lo —State v Haynes, 510 S W.2d 423. 

1. Tex.—Chapa v. State, 301 S.W 2d 127, 164 Tex. 
Cr R. 554 

} 121. Interest 

32. Ga.—Chandler v. Gately, 167 S.E2d 697, 119 
Ga.App. 513. 

N.Y.—Coleman v. New York City Transit Authority, 
332 N.R2d 850, 37 N Y 2d 137, 371 N.Y S 2d 663. 
Pa.—Com. v Monn, 352 A.2d 189, 237 PaJSuper 533 

Reason for rule 

Fla.—Day v. Stickle, 113‘So.2d 559, 80 A.LR.2d 1291. 
Standing to object to testimony 
Md.—Andresen v. State, 331 A.2d 78, 24 Md.App. 128, 
affd. 96 S Ct. 2737, 427 U.S. 463, 49 L Ed 2d 627. 
34; Tex—Cruz v. State, 351 S.W.2d 226, 172 Tex. 
Cr.R. 1, cert den. 82 S Ct 1602, 370 U.S 953, 8 
L Ed.2d 818, reh den. 83 S Ct 51, 371 U.S. 855, 9 
L.Ed.2d 94. 

35. Hope of clemency of witness does not 
affect his competency 

US—U.S. v. Insana, C.A.N.Y. 423 F.2d 1165, cert. 

den. 91 S.Q. 83, 400 U.S 841, 27 L.Ed.2d 76. 
Idaho—State v. McCabe, 620 P.2d 300, 101 Idaho 727, 
Mo.—State v. Shives, App., 601 S.W 2d 22. 

N.H.—State v. Nelson, 175 A.2d 814, 103 NH. 478, 
cert. den. 82 S.Ct 1153, 369 U S 879, 8 L Ed 2d 

282, and 82 S.Ct. 1155, 369 U.S 881, 8 L.Ed2d 

283. 

Complainant in rape case competent 

Iowa—State v. Gray, 216 N,W2d 306. 

Interest in outcome, alone insufficient 
N.Y.—Petition of Shore, 403 N.Y.S.2d 990, 93 Misc 2d 
933, affd. 415 N.Y.S,2d 878, 67 A.D.2d 526, app. 
dism. 396 N.R2d 207, 479, 48 N.Y.2d 603, 634, 
421 N.Y.S.2d 196, 1028, app after remand 465 
N Y.S.2d 100, 96 A.D.2d 765, and 486 N.Y.S.2d 
368, 109 A.D.2d 842 

The fact that a feigned accomplice was 
not particeps criminis does not disqual¬ 
ify him as a witness. 385 

38.5. Utah—State v. Pacheco, 369 P.2d 494. 13 Utah 
2d 148. 

Nor is one so disqualified by virtue of 
the fact that he acts as undercover 
man for the police. 3810 

38,10. Utah—State v. Pacheco, 369 P,2d 494, 13 
Utah 2d 148. 
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Attomey*8crivener is not an inters 
ested witness, when his testimony is 
limited only to matters relating to exe¬ 
cution of instrument. 47,5 

47 Pa.— In re Furda’s Will, 40 Wash.Co. 144. 


§ 122. -Extent of Interest in 

General 

48. Mich — People v, Reed, 224 NW.2d 867, 393 
Mich 342, cert, den 95 S Ct, 2660, 422 U S. :044, 
45 L Ed.2d 696, and 95 S Ct 2665, 422 U.S, 1048, 
45 LEd.2d 701. 

Mo.—State v Benson, App, 633 S W.2d 200 

Instructions by coart 

U.S.—US V. Curtis, C.A Mass., 520 F 2d 1300 

49. U S —U.S. v. D’Anuganc, C.A Ga., 628 F.2d 428, 
cert. den. 101 SO. 1485, two cases, 450 U.S. 967, 
67 L Ed 2d 617 

Pa.—Riley v Camp Silver Bdle Ass'a, Inc., 57 Lane 
Rev. 499, exceptions dism. 58 Lane.Rev 57. 

50. US-Evans v. U.S., CA.Neb, 326 F.2d 827 
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18, 60 m.App.3<i 1020. 

Ky.—Com. Dept, of Highways v. Book, 358 S.W2d 
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58. US—Gediman v. Sears, Roebuck A Co., D.C 
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Wrs.2d 33. 

Witness granted immunity not “approver” 

Md.—Myers v. State, 472 A.2d 1027, 58 MtLApp. 211, 
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419. 

Informers 
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N.W.2d 167, 110 Mich.App 76. 

Ohio—Walton v Elftman, Com.PL, 410 N.R2d 1282, 
64 Ohio Misc. 45. 

2. Neb.—In re Cook’s Estate, 196 N W.2d 380, 188 

Neb. 311 

N J.—Know The Facts, Inc. v. Ryan, 137 A.2d 611,48 
NJ.Super. 453. 

3. Ark. — Davis v. Hare, 561 S.W 2d 321, 262 Ark. 

818. 

Neb —Pflasterer v. Omaha Nat Bank, 268 N.W 2d 104, 
201 Neb. 427. 

What law governs. The “dead 
man’s” statute of the forum, rather 
than the statute of the place of an 
accident, governs. 6 * 3 
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63. La.—Honeycutt v. Tort ana L umbermen s Mot 
Ins. Co., App. 130 So.2d 770. 

Pa.—Breenaa v. Bell, 79 York 102. 

7. Mo —Tietjens v General Motors Corp., 418 

S W 2d 75. 

Neb—GJJS. Mack letter —wr y f—ted hi In re 
MueHcr’s Estate, 89 N.W.2d 137, 145, 166 Neb. 
376. 

Nev.—Zeigler v. Moore, 335 P.2d 425, 75 Nev. 91. 
Ohio—Parks v. Ford, 212 N.E.2d 569,4 Oluo St 2d 61. 
Powell v. Larimer, 295 N.E.2d 417, 34 Ohio 
App. 2d 9. 
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8. Ga.—Gaskin v. Brown, 118 S.E.2d 113, 103 Ga. 

App. 33 

Ind.—In re Sutherland’s Estate, 204 N.Eld 520, 246 
Ind 234 

Miss.—CJJS. cited in McAlister v. McAlister, 183 
So 2d 513, 520, 254 Mas. 877. 

Old.—Livingston v. Bonham, 308 P.2d 657. 

10. UJS.—Gay v. McCaughan, CAFk, 272 F.2d 
160 

Ariz.—Carrillo v. Taylor, 299 P.2d 188, 81 Arix. 14. 
Fla.—Jensen v. Lance, 88 So. 2d 762. 

Traurig v Spear, App, 102 So,2d 165. 

Mich.—Hudson v. Hudson, 108 N.W.2d 902, 363 Mich. 

23. 

Miss.—CJJS. cited in Poole v. McCarty, 127 So 2d 398, 
401, 240 Miss. 347— CJS, died tat McAlister v. 
McAlister, 183 So.2d 513, 520, 254 Miss. 877. 
Denial, contradiction, or explanation 
(3) Tex.—Grant v. Griffin, Gv.App., 383 S.W.2d 
643, affd.. Sup., 390 S.W.2d 746. 

Reason for rule 

S.C.—Hams v. Berry, 98 S.E,2d 251, 231 S.C 201- 
Proper test 

Tex.—Sears, Roebuck <fc Co. v. Jones, Gv.App^ 303 
S W.2d 432, err. ref. no rev. error. 

1Z Iowa—Adams v. Bonacci. 287 N.WZd 154. 

Mont —Johnson v. Momrooth Lode A Uranium Explo¬ 
ration Corp., 348 P.2d 267, 136 Mom. 42a 
13. IIL—Estes v. Garrison, 417 N.E2d 787, 49 BL 
Dec. 97, 93 IU.App.3d 67a 

16. U.S.—Greene v. U.S., D.CJfl,, 447 F.Supp. 885. 
Moat—Novak v. Novak. 377 P.2d 367, 141 Mont 31Z 
Wash.—Fks v. Storey, 585 PZd 190, 21 WashApp. 
413. 

18. Colo.—National State Bank of Boulder, Colo. v. 
Brayman, 497 P.2d 710, 30 ColoApp. 554, revd. 
on oth. grds. 505 P.2d 11, 180 Colo. 304. 

Ga.—Sumter County v. Pritchett App., 186 S.E.2d 798. 
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19. CaL—Miller v. Du Boh, 314 P.2d 27, 153 CA.2d 

3ia 

IU.—In re Disk’s Estate, 217 N.E.2d 106,70 DLApp.2d 
1—In re Coiewdl’s Estate, 292 N.E.2d 96, 9 DL 
App. 3d 247. 

Neb.—In re Strickland’s Estate, 149 N.WZd 344, 181 
Neb. 478. 

Nev.—Weaks v. Mounter, 493 P.2d 1307, 88 Nev. 118. 
N.G—Caxswdl v. Greene, 116 S£.2d 801, 253 N.C 
266. 

Ohio—Parks v. Fried, 212 N.R2d 569, 4 Ohio St2d 61. 
Ferrebee v. Boggs, App., 263 N.E.2d 574, 24 
Ohio App. 2d 18. 

S.C.—Burns v. Caughman, 178 S.E.2d 151, 255 S.C 
199. 

Utah—Carnesecca v. Carnesecca, 572 P.2d 708. 

20. Devisees not within “heirs or legal repre¬ 
sentatives” 

Tex.—Hanover Ins. Co. v. Hoch, Civ App,, 469 S.W.2d 
717, err. ref. no rev. err. 

2Z U.S.—Butler v. Stover Bros. Trucking Co., CA. 
m., 546 F.2d 544 

Colo.—DeLeon v. Tompkins, 576 P.2d 563, 40 Colo. 
App. 241, revd. on oth. grds. 595 P.2d 242, 197 
Colo. 569. 
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Md.—Soothcage’s Estate v. King, 176 A.2d 221, 227 
Md. 142. 

Mich.—Schmidt v. Jennings, 102 N.W.2d 589, 359 
Mich. 376. 

24. IU.—Garh v. Harris, 232 N.E.2d 83, 87 Ill App.2d 
437. 

Iowa-CJA dted in State v. Fowler, 248 N.W.2d 511, 
516, app. after remand 268 N.W 2d 220, cert, den , 
99 S.Ct. 842, 439 U.S. 1072, 59 L.Ed.2d 37 

26. U.S.—Wittbrot v. Anderson, D C.Mich., 262 
F.Supp. 10. 

Colo.—Coon v. Berger, 588 P.2d 386, 41 Colo.App. 

358, affd„ 606 P.2d 68, 199 Colo. 133. 

Ill.—Schuppenhauer v. Peoples Gas Light A Coke Co., 
332 N.E.2d 583, 30 IU.App.3d 607, cert den. 96 
SCt. 1670, 425 U.S. 937, 48 L.Ed.2d 178—Morse 
v. Hardinger, 341 N.K2d 172, 34 IffApp 3d 1020. 
Tex.—Gnffin v. Griffin, Civ.App., 306 S.W.2d 196, err 
dism. 

27. HI.—Schuppenhauer v. Peoples Gas Light & Coke 
Co., 332 N.E.2d 583, 30 Hl.App.3d 607, cert, den 
96 S.Ct. 1670, 425 U.S. 937, 48 LEd.2d 178. 

Mo.—DeMott v. Dillingham, App, 512 S.W.2d 918 
Tex.—Sears, Roebuck & Co. v. Jones, 303 S.W.2d 432, 
err. ref. no rev. err. 

29. Cal.—Corso v. Security-First Nat. Bank of Los 
Angeles. 342 P.2d 56, 171 CA.2d 816, app. dism 
80 S.Ct. 681, 362 U.S. 144, 4 LEd.2d 617. 

Fla.—Clark v. Grimsley, App., 270 So.2d 53. 

Mont—Johnson v. Mommoth Lode A Uranium Explo¬ 
ration Corp., 348 P.2d 267, 136 Mont. 420—Han¬ 
sen v. Kieman, 499 P.2d 787, 159 Mont 448. 
Tex.—Sears, Roebuck A Co. v. Jones, Civ.App., 303 

S.W.2d 432, err ref. no rev. err. 

Various further statements of the pur¬ 
pose of such statutes have been 
made. 305 

30,5. U.S.—Mathews v. Hines, D.C.Fla., 444 F.Supp. 
1201 

Fla.—Heebner v. Summerlin, App., 372 So.2d 518. 

Ga.—Sumter County v. Pritchett, 186 S.E.2d 798, 125 
Ga.App. 222 

HI.—Segur’s Estate v. Jacoby, 283 N.E.2d 76, 5 HI. 
App.3d 459. 

Ky.—Hendren v Brown, 364 S.W 2d 329. 

La.—Fidelity Bank A Trust Co. v. Peace, App., 243 
So.2d 335—Taylor v. Bocock, App., 276 So 2d 347, 
writ den. Sup., 279 So.2d 205. 

N.Y.—Siegel v. Waldbaum, 397 N.Y.S.2d 144, 59 
A.D.2d 555. 

Pa.—Perlis v. Kuhns, 195 A.2d 156, 202 Pa.Super. 
80—Com. v. DiCio, 275 A.2d 868, 218 Pa Super. 
268. 

Tex.—Adams v. Barry, 560 S.W.2d 935. 

Wash.—Hampton v. Gilleland, 379 P.2d 194, 61 
Wash.2d 537. 

Wyo.—Kessler v. Kessler, 380 P.2d 770. 

31. Fla.—Disbro v. Boyce, App., 124 So.2d 756 
Tex.—In re Williams’ Estate, Civ.App., 301 S.W.2d 696, 

err. ref. no rev. err. 

32. Fla.—Allstate Ins. Co. v Doody, App., 193 So.2d 
687. 

Ga.—Glo-Ann Plastic Industries, Inc. v. Peak Textiles, 
Inc., 216 S.E2d 715, 134 Ga.App. 924. 

Ind.—Jenkins v. Nachand, 290 N.E.2d 763, 154 Ind. 
App. 672. 

Vt—Lawrence v. Werblow, 173 A.2d 157, 122 Vt 374. 

33. Idaho—Carlson v. Carlson’s Estate, 460 P.2d 393, 
93 Idaho 258. 

Failure to change law 

Cad:—Corso v. Security-First Nat. Bank of Los Angeles, 
342 P.2d 56, 171 GA.2d 816, app. dism. 80 SCt. 
681, 362 US. 144, 4 L.Ed,2d 617, 
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39. Mo.—In re Tomlinson’s Estate, App., 493 S W.2d 
■' ’ 402 . * ... 

4t Ehj^nwrr v. Edgar, 261 N.R2d 788, 126 


44. Md.—Reddy v Mody, 388 A.2d 555, 39 Md.App 
675 

45. Minn.—Caldis v. Curtis Hotel Co., 95 NW.2d 
641, 255 Minn. 98 

47. Minn.—Caldis v. Curtis Hotel Co., 95 N.W 2d 
641, 255 Minn. 98. 

48. Fla.—Howland v. Strahan, App., 219 So.2d 472 

53. U S —Jackson v Continental Bank & Trust Co, 

C.A.Utah, 443 F.2d 1344. 

Ga.—Sumter County v. Pritchett, 186 S.E.2d 798, 125 
Ga.App. 222. 

Ind —Summerlot v Sumraerlot, App., 408 N.E 2d 820. 

Md.—Guernsey v. Loyola Federal Sav and Loan Ass’n, 
172 A.2d 506, 226 Md 77—Stacy v. Burke, 269 
A.2d 837, 259 Md. 390—Snyder v. Crabbs, 282 
A 2d 6, 263 Md. 28. 

Neb—In re Strickland’s Estate, 149 NW2d 344, 181 
Neb 478. 

N.J —Germann v. Matriss, 260 A.2d 825, 55 NJ. 193. 

Okl.—Threadgill v. Anderson, 303 P.2d 297. 

S.C.—Hams v. Berry, 98 S E.2d 251, 231 S.C. 201—Li- 
senby v. Newsom, 107 S.E.2d 449, 234 S.C. 237— 
Havird v. Schissell, 166 SE.2d 801, 404 S.C. 404. 

Tenn —Chnstoflel v. Johnson, 290 SW2d 215, 40 
TennApp 197 

Tex.—Sears, Roebuck & Co. v. Jones, Civ.App, 303 
SW.2d 432, err. ref. no rev err.—Trantham v 
Roger, Civ.App., 308 S.W.2d 195, err. ref. no rev. 
err.—Harper v. Johnson, 345 S.W.2d 277, 162 Tex 
117—Short v. Short, Gv.App, 468 S.W.2d 164, 
err. ref. no rev. err. 

Utah—Morrison v. Walker Bank & Trust Co , 360 P 2d 
1015, 11 Utah 2d 416. 

Wash.—Diel v. Beekman, 499 P.2d 37, 7 Wash.App. 
139. 

Wis.—In re Molay’s Estate, 175 N.W.2d 254, 46 Wis.2d 
450. 

Reasons for rule 

(1) Okl —Bryan v. Connelley, 307 P.2d 824—Living¬ 
ston v. Bonham, 308 P 2d 657 
(3) Other statements. 

N.J.—Know The Facts, Inc v. Ryan, 137 A.2d 611, 48 
N.J Super. 453. 
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54. Miss—Poole v. McCarty, 127 So 2d 398, 240 
Miss 347—Rosetti v. Stem, 272 So.2d 633. 

58. Iowa—In re Winslow’s Estate, 147 N.W.2d 814, 
259 Iowa 1316. 

Me.—Goldstein v. Sklar, 216 A.2d 298 
N.Y.—Ward v. Kovacs, 390 N.Y.S.2d 931, 55 A.D.2d 
391. 

S.C.—Hams v. Berry, 98 S.E.2d 251, 231 S.C. 201 
Tenn.—Christofiel v Johnson, 290 S.W.2d 215, 40 
Tenn. App 197. 

Tex.—Ditto Inv. Co. v. Ditto, Gv.App., 302 SW'2d 
692, revd. on oth. grds.. Sup., 309 S.WJd 219— 
Trantham v. Roper, Gv.App., 308 S.W.2d 195, err. 
ref. no rev err 

59. S.G—Hicks v. Battey, 192 S.E.2d 477, 259 S.C. 
426. 

60. N.D.—Knoepfle v. Suko, 108 N.W.2d 456. 
Tex.—Reynolds v. Park, Gv.App., 521 S.W.2d 300, err. 

ref. no rev. err. 

62. U.S.—U.S. v. Diehl, D.GTex., 460 FSupp 1282, 
affd. 586 F.2d 1080. 

Mo.—Strumberg v. Mercantile Trust Co., 367 SW.2d 
535 

Okl.—Deaton, Gassaway & Davison, Inc v. Thomas, 
564 P.2d 236. 
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64. Md.—‘Trupp v Wolff, 335 A.2d 171, 24 Md.App. 
588. 

The statute, being remedial, will be 
given retroactive effect 695 

69.5. Mich —Sherbemeau v Metropolitan Life Ins. 


97 as 


74. Fla —Farley v. Collins, 146 So.2d 366, on ret 
147 So.2d 593. 

76, U.S.—Stepovich v. Kupoff, C.A.Alaska, 261 
693. 

Greenwood v. Greenwood, D.GPa., 145 FI 
653. 

Mo.—Galemore v Haley, App., 471 S.W.2d 518. 

§ 133. Actions or Proceedings 
Which Testimony Exclu 
Generally 

Library References 
Witnesses <s=>128 et seq. 

page 564 

89. Md.—Soothcage’s Estate v. King, 176 A.2d 
227 Md. 142. 

90. U.S.—U.S. v. O’Connor, C.A.N.Y., 273 F.2d 
Iowa—CJ.S. dted in State v Fowler, 248 N.W.2d 

516, app. after remand 268 N.W.2d 220, cert. 
99 S.G. 842, 439 U.S. 1072, 59 L.Ed.2d 37. 
Pa.—Com v. DiCio, 275 A.2d 868, 218 Pa.Super. 
Coram nobis proceeding 
N.Y.—People v. Kincaid, 225 N.Y.S.2d 56, 15 A 
870. 

91. Statute held applicable 

(7) Ill.—In re Diak’s Estate, 217 NE2d 1« 
IU.App.2d 1. 

Miss,—Hawkins v. Rye, 101 So 2d 516, 233 Miss. 
77 A.L.R.2d 663. 

Tex—Panhandle & S.F. Ry. Co. v. Ellison, CivJ 
326 S.W 2d 38. 
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92. U.S.—Chumbler v. McClure, GA.Tenn., 505 
489, 164 U S.App.D.C. 282. 

Fla.—CJ.S. dted in Collins v Farley, 137 So.2d 31 
judgment quashed in part, Sup., 146 So 2d 361 
remand, App, 147 So.2d 593, rearg. 147 So.2d 
Neb—CJ.S. dted in In re Mueller’s Estate, 89 N.l 
137, 143, 166 Neb. 376. 

Nev.—GJJS. dted in Zeigler v. Moore, 335 P.2d 
429, 75 Ncv. 91. 

NJ.—CJ.S. dted in Buska v. Aquinaldo, 202 A.2d 
897, 84 NJ.Super. 577. 

Pa.—Kuhns v. Brugger, 135 A.2d 395, 390 Pa. 331 
A L R.2d 761 

Statute inapplicable 

Md.—Reddy v. Mody, 388 A.2d 555, 39 Md.App. 
Tex.—Heil Co. v. Grant, Gv.App., 534 S.W.2d 916, 
ref. no rev. err. 

94. NJ.—Buska v, Aquinaldo, 202 A.2d 893, 84 
Super 577. 

2. Dead Man’s Act requirements 

Ga—Glo-Ann Plastic Industries, Inc. v. Peak Text 
Inc., 216 S.E.2d 715, 134 GaApp. 924. 

3. Child custody not within statute 

Ind.—In re Guardianship of Phillips, 383 N.E 2d 1 
178 Ind App. 220 

N.Y—People ex rel. Blake v. Charger, 351 NY.! 
• 322, 76 Misc.2d 577. 
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6. NY—In re Tow’s Will, 93 N.Y.S.2d 899—h 

Lowenstdn’s Estate, 138 N.Y.S.2d 420. 

7. Pa.—In re Sewack’s Estate, 59 LackJur. 193. 

8. Ill.—Cunningham v. Central & Southern Ti 

Lines, Inc., 244 N.E.2d 412, 104 Ill.App.2d: 
Nev.—In re Kimble’s Estate, 307 P.2d 615, 73 Nev. 
17. U.S.—Van Pendlev v Fidelity A Cas Co. of 1 
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4. -Representative Capaci¬ 

ty, Title, or Interest of Par¬ 
ty 

Library References 
Witnesses <£=»129. 
page 567 

JS—Winston v Roe, DCTenn, 246 FSudd 
46. 

Matlock v McCracken, 479 S.W2d 508 251 
rk 972 

Seeba v. Bowden, 86 So.2d 432 

Allstate Ins Co v Doody, App, 193 So 2d 687 

-Ridley v. VanderBoegh, 511 P 2d 273, 95 Idaho 

> 6 . 

lortuner v. Mortimer, App, 285 N E 2d 542 6 
t App 3d 217 

-Hamilton v. Bethel, 131 NW2d 445, 256 Iowa 
(57. 

Guernsey v, Loyola Federal Sav and Loan Ass’n, 

1 2 A 2d 506, 226 Md 77—Snyder v Crabbs, 282 
2d 6, 263 Md 28. 

-Zych v Zych, 163 N W 2d 882, 183 Neb 708 
-Godwin v. Wachovia Bank & Trust Co, 131 
E.2d 456, 259 N.C. 520 

Dommy v Dominy, Civ App., 305 SW.2d 389. 

page 568 

^nz —Carrillo v Taylor, 299 P.2d 188, 81 Anz. 
4 

lichna v May, 225 N.E 2d 391, 80 Ill App 2d 
11—Rose v. St. Louis Union Trust Co., 241 
•E.2d 16, 99 Ill App 2d 81, afFd. 253 N E 2d 417, 

1 Ill 2d 312—Estes v Garrison, 417 NE2d 787, 
) Ill Dec 97, 93 Ill.App 3d 670 
Heil Co. v. Grant, Civ App., 534 S.W.2d 916, err. 
■f no rev err 

^awrence v. Werblow, 173 A 2d 157, 122 Vt. 374. 
ity of trust agreement 
Mortimer v Mortimer, 285 N.E 2d 542, 6 Ill 
pp 3d 217. 

page 569 

3a —Freeman v. Saxton, 255 S E.2d 28, 243 Ga. 
>71. 

-Vulovich v. Baich, 143 N Y S 2d 247, 286 App. 
Hv. 403, afFd. 152 N.Y.S.2d 281, 1 NY 2d 735, 
35 N.E.2d 40. 

—Hooper v. Neubert, 381 S W 2d 569, 53 Tenn. 
k pp. 233. 

Plaintiff not claiming as “heir” 

-Melloh v Gladis, 309 N E 2d 433, 261 Ind 647. 

15 . -Interest of Estate in 

General 

page 571 

Miss.—Hawkins v. Rye, 101 So.2d 516, 233 Miss 
132, 77 A L.R 2d 663 
Pa —Hacker v Hacker, 54 Lanc.Rev 399 
Ala.—Hanks v Hanks, 199 So.2d 169, 281 Ala. 
92. 

—National State Bank of Boulder, Colo v. Bray- 
nan, 497 P.2d 710, 30 Colo.App. 554, revd on oth. 
rds. 505 P.2d 11, 180 Colo. 304. 

-In re Strickland’s Estate, 149 NW.2d 344, 181 
feb 478. 

Ala.—Taylor v First Nat. Bank of Tuskaloosa, 

189 So.2d 141, 279 Ala 624 

-Pollock v Kelly, App., 125 So 2d 109. 

16. -Claim or Demand by or 

against Estate 

page 572 

Cal—Miller v. Du Bois, 314 P.2d 27, 153 GA.2d 
310 

-Levine v. Feuer, App., 152 So.2d 784. 


Ill —In re Brandt’s Estate, App, 249 N.E 2d 876, 109 
Ill.App.2d 172 

Miss—Mabry v Winding, 90 So 2d 175, 229 Mi«. 
88—City of Bay St Louis v Johnston, 222 So.2d 
841 

Mo—Hayes v Cardwell, App, 575 SW 2d 816 

NC—Carswell v Greene, 116 SE2d 801, 253 NC 
266 

Pa —Lyons v Bodek’s Estate, 142 A.2d 199, 393 Pa. 
131. 

Tex.—Wilkinson v. Clark, Civ App., 558 S.W 2d 490, 
err, ref. no rev err 

Wash.—Matter of Davis Estate, 597 P,2d 404, 23 Wash 
App. 384 

Claims oh notes 

Fla.—Link v. Patterson, App., 175 So 2d 213. 

Where no claim or demand against estate of 
decedent 

U S —Smith v Lujan, C.A Guam, 588 F 2d 1304. 

Ind.—Bay v Bareme, App., 421 N.E 2d 6 

Tenn.—McKamey v. Andrews, 289 S.W 2d 704, 40 
Tenn App 112. 

69. US.—Mehnder v U.S., D.C.Okl. 281 FSupp. 
451 

Cal—Pray v Babbitt, 55 Cal.Rptr 279, 247 C.A 2d 
109. 

Claims for services rendered decedent 

(1) Cal —Vonchma v. Turner’s Estate, 315 P 2d 723, 

154 C A 2d 134 

70. Size and extent of estate not material 

Tex.—Hutcheson v Se’Chnst’s Estate, Civ.App., 459 
SW 2d 495, err ref 

71. Pa.—In re Julian’s Estate, 74 Montg. 149. 
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72. Ind.—Summer lot v Summer lot, App., 408 N.E. 2d 
820 

Miss.—Smith v Hinton, 349 So.2d 510. 

Actions held not within statute 

(1) Cal.—Beyl v. Robinson, 4 Cal Rptr 18, 179 

C A 2d 444 

(9) Ala—Stevens v Thompson, 184 So.2d 140, 279 

Ala 232. 

Cal.—Brunson v. Babb, 302 P.2d 647, 145 CA2d 
214—De Hermosillo v. Morales, 304 P.2d 854, 146 
C.A.2d 819—Taylor v. Taylor, 334 P.2d 201, 167 
C A 2d 120 

Idaho—Webster v. Magleby, 563 P.2d 50, 98 Idaho 326. 

Ill.—Karlokiewicz’ Estate v. Kary, 241 N E.2d 471, 100 
Ill App 2d 350 

La.—Adams v Carter, App, 393 So.2d 253, writ den, 
Sup., 398 So 2d 531. 

74. Cal.—Bemkrant v. Fowler, 12 Cal.Rptr. 266, 360 
P.2d 906, 55 C 2d 588. 

page 574 

81. Miss.—Poole v. McCarty, 127 So 2d 398, 240 
Miss. 347. 

page 575 

9Z Idaho—Smith v Smith, 511 P.2d 294, 95 Idaho 
477. 

95. Cal.—Jones v. Gore, 297 P.2d 474, 141 GA.2d 
667. 

Ill.—Mortimer v. Mortimer, 285 NE.2d 542, 6 III 
App 3d 217. 

96. Anz—Carrillo v. Taylor, 299 P.2d 188, 81 Ariz. 
14. 

§ 137 . -Possibility of Judgment 

for or against Estate or 
Heirs or Representatives 

99. Del.—CJJS. dted in Kaufmann v. McKeown, 193 
A.2d 81, 83, 6 Storey 217. 

N.D.—Knox v. Krueger, 145 N.W.2d 904. 

1. Del.—Connor v. Lyness, 284 A.2d 473. 

Ill,—Vietmeier v. Kampen, 321 N.E.2d 512, 24 Ill. 
App. 3d 633. 
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Page 580 

Ind—Jenkins v Nachand, 290 N.E 2d 763. 154 Ind. 
App 672 

Tenn.— CJS, died in Newark Ins. Co. v. Seyfert, 392 
S.W 2d 336, 346. 54 Tenn.App 459 

Wash —Rice v Life Ins Co. of North America, 609 
P 2d 1387, 25 Wash.App 479 

§138. Applicability to Particular 
Actions or Proceedings 

page 577 

12. IB.—In re Dnsch’s Estate, 250 N.E 2d 513, 112 
IH.App.2d 242. 

page 578 

33. Mich.—CJJS. cited in In re Potter’s Estate, 88 
N.W 2d 452, 454, 351 Mich. 326, 66 AL.R.2d 
710. 

Pa.—But see In re Conoly’s Estate, 7 Fiduciary 162—In 
re HoUinger’s Estate, 29 D. & C 2d 602, 13 Fiduci¬ 
ary 331, 58 Lanc.Rev. 315. 

Protected class does not include taxing unit 

Mich —In re Potter’s Estate, 88 N W.2d 45i 351 Mich. 
326. 

37. Ohio—In re Brandt’s Estate, 204 N.E 2d 270, 1 
Ohio Misc. 37. 

38. Ill—In re Baumgarth’s Estate, 163 N.E.2d 201, 
23 Ill App.2d 319. 

§ 140. -Actions for Wrongful 

Death; Proceedings under 
Compensation Acts 

page 579 

48. Miss.—Hawkins v. Rye, 101 So.2d 516, 233 Miss. 
132, 77 A.L.R.2d 663. 

50. Ga.—Lawrence v Edwards, 195 S.E.2d 244, 128 
GaApp. 1. 

Md —CJJS. dted in State to Use and Benefit of Miles 
v. Biaimn, 167 A.2d 117, 121, 224 Md. 156, 88 
A.L.R.2d 1178. 

51. La.—Honeycutt v. Indiana Lumbermens Mut. Ins. 
Co., App, 130 So 2d 770 

53. Ga.—Sumter County v. Pntchett, 186 S.E.2d 798, 
125 Ga.App. 222. 

III.—Malavdti v. Meridian Trucking Co., Inc., 387 
N E.2d 426, 26 IU.Dec. 770, 69 IU.App.3d 336. 

Mo.—Myers v Griffith, 495 S.W.2d 447. 

page 580 

55. IIL—Murphy v. Hook, 316 N.R2d 146, 21 III. 
App 3d 1006. 

57. Me.—Emery v. Frateschi, 211 A.2d 578, 161 Me. 
281. 

58. Fla —CJJS. quoted in Heath v. Thomas Lumber 
Co, 140 So.2d 865, 867. 

59. Ala.—Boatnght v. Dothan Aviation Corp., 176 
So. 2d 500, 278 Ala. 142 

Fla.—CJ jS. quoted in Heath v. Thomas, 140 So.2d 865, 
867. 

Nev—Weaks v. Mounter, 493 P.2d 1307, 88 Nev. 118. 

Pa.—Diehl v Keystone Alloys Co., 149 A.2d 479, 189 
Pa.Super. 149, revd on oth. grds., 156 A-2d 818, 
398 Pa. 56. 

Witness permitted to testify to acts of decedent 

Tex.—Turner v. Travelers Ins. Co., Civ.App., 401 
S.W.2d 618, err. ref. no rev. err.. Sup., 406 S.W.2d 
897. 

§ 141. -Action Involving Validi¬ 

ty of Deed 

60. Ky.—Stepp v. Stepp, 288 S.W.2d 337 

Pa.—Witherow v. Vlachos, 39 Wash.Co. 139, affd. 165 
A.2d 373, 401 Pa. 576. 

Deed prims fade valid 

(1) Pa.—Philo v. Rought, 123 A.2d 168, 385 Pa. 275. 

62. Ala.—Finch v. York, 318 So,2d 249, 294 Ala. 382 
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53. La.—Cordova v Cordova, App., 382 So.2d 1050 

§ 142. — Probate or Contest of 
Will 

Library References 
Witnesses ®»131. 

66 . Fla.—In re McQintock’s Estate, App, 374 So 2d 
93. 

Ga.—McGee v. Loftin, 184 S.E.2d 578, 228 Ga 142 
Ill.—In re Gmgolph’s Estate, 252 N.R2d 726, 114 
ni.App.2d 363. 

N.D.—In re Blank’s Estate, 219 N.W.2d 815 

Reason lor rule 

(I) Pa.—In re Deegan’s Estate, 73 Montg. 492. 

Widow’s election right 

Mo—Ellis v. Williams, 312 S.W.2d 97. 

68, Colo.—Freeman’s Estate v Young, 473 P 2d 704, 
172 Colo. 322. 

Ind—Bechert v Lehe, 316 N.E2d 394, 161 Ind.App 
454. 

Iowa—In re Lawrence’s Estate, 100 N.W.2d 645, 251 
Iowa 305. 

N.Y.—:Matter of Sheehan’s Will, 378 NY.S.2d 141, 51 
A.D.2d 645 

Ohio—In re Karras’ Estate, 166 N.E.2d 781, 109 Ohio 
App. 403. 

In Texas 

(II) Other matters. 

Tex.—Curtis v. Curtis, Civ App, 373 S W 2d 367, err 
ref. no rev. err. 
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69* Ncv.—In re Kimble’s Estate, 307 P2d 615, 73 
Nev. 25. 

Wyo.—Slovcr v. Hams, 314 P.2d 953, 77 Wyo. 295 

In Kentucky 

(1) Ky.—Callihan v Luster, 305 S W.2d 530 
(5) Other matters. 

Ky.—Callihan v. Luster, 305 S.W.2d 530—Creason v. 
Creason, 392 S.W.2d 69. 

71. Examination before trial 

N.Y.—In re Russell’s Will, 167 N.Y.S,2d 269, 9 Misc.2d 

67. 

Other witnesses held not disqualified by interest 

N.Y.—In re Saxl’s Estate, 222 N.Y.S.2d 765, 32 
Misc.2d 481. 

§ 143. -Proceedings for Ap¬ 

pointment or Removal of 
Administrator 
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75. HI.—!Matter of Bailey’s Estate, 423 N E,2d 488, 53 
IU.Dec. 104, 97 IU.App.3d 781. 

77. Ga.—Fountain v. Cabe, 251 S.E.2d 529, 242 Ga. 
787. 

79. Md.—Soothcage’s Estate v. King 176 A.2d 221, 
227 Md. 142. 

§ 144. Discretion of Court in Gener¬ 
al to Require Witness to 
Testify 
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81. Ariz.—Condos v. Felder, 377 P.2d 305, 92 Ariz 
366. 

Overruling objections as not order to testify 
Ind.—Ewell v. King, 180 N.E.2d 774, 133 Ind App. 
172. 

89. Discretion held not abused 

Ariz.—Condos v. Felder, 377 P.2d 305, 92 Ariz. 366— 


93. Discretion held not abused 

Wis.—De Byle v. Roberts, 79 NW.2d 115, 273 Wis. 
648. 


§ 145. In General 
Library References 
Witnesses <s»138 et seq. 

1. Transcript of decedent’s testimony pre¬ 
served by court reporter held not precluded 

Nev—Matusik v. Large, 452 P.2d 457, 85 Nev. 202. 

2. U.S.—Pittsburgh-Erie Saw Corp. v. Southern Saw 

Service, D.C.Ga., 136 F.Supp 96, mod. on oth 
grds, C.A., 239 F.2d 339, cert. den. 77 S.Ct. 1047, 
1048, 353 US. 964, 1 LEd.2d914. 

Ala—Hulsey v. Folsom, 241 So.2d 889, 286 Ala. 474. 
Del—Whitman v. Hassler, 271 A 2d 31. 

Ga.—Fuller v. Fuller, 130 S.E2d 520, 107 Ga.App. 
429—Anderson v Department of Family and Chil¬ 
dren Services, 163 S.E.2d 328, 118 Ga.App. 318. 
Ill —Johnson v Livesay, 173 N.E 2d 838, 29 Ill.App.2d 
428 

Iowa—Davis v Travelers Ins. Co., 196 N.W.2d 526 
Mo —Hunter v. Norton, 412 S.W 2d 163—Pasternak v. 
Mashak, 428 SW.2d 565, cert. den. 88 S.Ct 821, 
390 U S. 907, 19 L.Ed 2d 872. 

Galemore v Haley, App., 471 S.W 2d 518. 

Pa.—Fedun v. Mike's Cafe, Inc, 204 A.2d 776, 204 
Pa.Super. 356, affd. 213 A.2d 638, 419 Pa. 607. 
Tex.—Culwell v. Shirley, Civ.App., 384 S.W.2d 157, err. 

ref. no rev. err, 

True test 

Wis—Johnson v Mielke, 181 NW.2d 503, 49 Wis.2d 
60. 
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3. Anz.—In re MacDonald’s Estate, 417 P.2d 728, 4 

Anz.App. 94, 36 A.L R 3d 682. 

Mo—Brautigam v. Hoffman, App., 444 S.W 2d 528. 
N.C—Whitley v Coltrane, 309 S.E.2d 712, 65 NC 
App 679. 

Tex.—Carter v. Carter, Civ.App., 391 S.W.2d 546 

4. U.S.—Mehnder v. U.S., D.C.Okl, 281 F.Supp 451 
Ariz.—Condos v. Felder, 377 P 2d 305, 92 Ariz. 366. 

In re MacDonald’s Estate, 417 P 2d 728, 4 Anz. 
App 94, 36 A.L.R.3d 682. 

Ark—Gober v. Baker, 393 S.W.2d 620, 239 Ark. 692— 
Matlock v. McCracken, 479 S.W.2d 508, 251 Ark. 
972. 

Ill.—Spitzer v. Bradshaw-Praeger & Co., 135 NE.2d 
114, 10 IU.App.2d 445. 

Minn.—Parsons Elec. Co. v. ViUage of Watertown, 169 
N.W.2d 20, 283 Minn. 505 
Mo.—Wilcox v. Swenson, 324 S.W.2d 664. 

Nev.—In re Kimble’s Estate, 307 P.2d 615, 73 Nev. 25. 
N.D.—Hruby v. Romanick, 128 N.W.2d 106. 

Okl.—L. C. Jones Trucking Co. v Jenkins, 313 P2d 
530. 

Tex.—Gunn v Phillips, Civ App., 410 S.W.2d 202, err. 
ref. no rev. err. 

Wis.—Rohr v Schoemer, 83 N.W 2d 679, 1 Wis 2d 283. 

5. S.C— Long v. Conroy, 143 S.R2d 459, 246 SC. 

225. 

Wash.—In re Shaughnessy’s Estate, 648 P 2d 427, 97 
Wash.2d 652, app. after remand 702 P.2d 132, 104 
Wash 2d 89. 

§ 146. Parties in General 

6. U.S.—First Nat. Bank & Trust Co. of Oklahoma 

City, Okl. v. McKeel, C.A.OU., 387 F.2d 741, 
app. after remand, 419 F.2d 1291, 

A. P. Hopkins Corp. v. Studebaker Corp., Onan 
Division, D.C.Mich,, 355 F.Supp. 816, affd, C.A, 
496 F,2d 969 

Ala.—Morphree v. Henson, 267 So.2d 414, 289 Ala, 
340. 

Colo.—National State Bank of Boulder, Colo. v. Bray- 
man, 497 P.2d 710, 30Colo.App 554, revd. on oth. 
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Fla —Barber v. Adams, App., 208 So.2d 869. 

Ill.—Johnson v. Livesay, 173 N.E.2d 838, 29 im^ 
428—Gieseke v. Hardware Dealers Mut Firel 
Co., 195 N.E.2d 32, 46 Hl.App.2d 131—Trojot 
Hafliger, 288 N.E.2d 82, 7 Hl.App.3d 495. 
Md.—Snyder v. Crabbs, 282 A.2d 6, 263 Mi; 
Mich.—McDaniels v. Schroeder, 157 N.W.2d 491, 
Mich.App. 444 

Miss —Reynolds v. Snowden, 92 So.2d 232, 230 ft 
34—Watts v. Kelly, 171 So.2d 869, 251 Mist* 
Mo.—Birdsong v. Ladwig’s Estate, App., 314 S.l. 
471—Brautigam v. Hoffman, App., 444 Si; 
• 528. 

N.Y.—Payne v. ConneUy, 299 N.Y.S.2d 1013, 
A.D.2d 693—Slusarczyk v, Slusarczyk, 340 N‘ 
S.2d 250, 41 A.D.2d 593. 

N.C.—Carswell v. Greene, 116 S.E.2d 801, 253 N. 
266—Godwin v. Wachovia Bank & Trust Co., t 
S.E.2d 456, 259 N.C. 520. 

Ohio—Williams v. Safeco Ins. Co. of America, 1 
N.E.2d 135, 34 Ohio St.2d 237. 

Okl.—Clark v. Addison, 311 P.2d 256. 

Pa.—Tomasek v. Monogahela Ry. Co., 235 A2d 3 
427 Pa. 371. 

Tomay v. Frazce, 23 Fay.L J. 105—In re Peb 
Estate, 55 Luz.L.Reg. 157—Raesner v. Ham 
113 P.L.J. 427, affd 231 A.2d 144, 426 Pa. I 
Tex.—Ditto Inv. Co. v. Ditto, Civ.App., 302 S.I 
692, revd. on oth. grds., Sup., 309 S.W.2d 219- 
len v. Payne, Civ.App., 334 S.W.2d 607, err. ref, 
rev. err. 

Wash.—Diel v. Beekman, 499 P.2d 37, 7 WashJ 
139. 

Wis.—Estate of Christen, 239 N,W.2d 528, 72 Wig 2 

Admitting error 

Mo —Bildner v. Giacoma, App., 522 S.W.2d 83. 
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7. Me.—Goldstein v Sklar, 216 A.2d 298. 

Md—Reddy v. Mody, 388 A.2d 555, 39 MdApp. 
19. Colo.—In re Granbeny’s Estate, 498 P.2d 96C 
Colo.App. 590. 
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31. Cal.—Arata v. Bank of America Nat Tnn 
Sav Ass’n, 35 CaI.Rptr 703, 223 C.A.2d 

§ 147. Who treated as, and Matt 
Affecting Status of, Pari 

34. NJ.—Know The Facts, Inc. v. Ryan, 137. 
611, 48 NJ.Supcr. 453. 

35. Tex—Rozelle v. Smith, Civ.App., 324 S.> 
627, err. ref. no rev. err. 

42. Minn.—In re Welfare of Scott 244 N.W 2d 
309 Minn. 458 

Tex.—Chandler v. Welbom, 294 S.W.2d 801 
Defaulted codefendant 
Ga.—Roberts v. Artistic Ornamental Iron Co., 
$.E.2d 143, 124 Ga.App. 744. 
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58. Tex.—Monger v. Monger, Civ.App., 390 S. 1 
815, err ref. no rev. err. 

68. U.S.—'Thomas v. Roland, D.GPa., 167 F.S 
622. 

Pa.—Tomay v. Frazee, 21 Fay.LJ. 137. 
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72. Fla.—Cohen’s Estate v. Holland, App., 370 i 
40. 

Tex.—Chandler v. Welbom, 294 S.W.2d 801. 

78. HI.—Gieseke v. Hardware Dealers Mut. Fin 
Co., 208 N.E.2d 900,'61 Ill.App.2d 119. 

81. Mich,—Serkaian v. Ozar, 211 N.W.2d 23; 
Mich.App. 20. 
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-Disclaimer and Transfer 

or Assignment Pending 
Suit 
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—CJS, cited in Long v. Conroy, 143 S.E2d 
, 464, 246 S C 225. 

onger v. Monger, CivApp., 390 S.W2d 815, 
ref no rev err 

o.—In re Gardner’s Estate, 505 P2d 50, 31 
o.App. 361. 

page 591 

iz—Evans v Mason, 308 P2d 245, 82 Am 
65 A L R 2d 936. 

—In re Lynch’s Estate, 235 A.2d 412, 427 Pa 

ugent’s Estate v. Duncan, 11 D & C2d 179, 
P.LJ 335. 

ir to remove disability 

‘X —Monger v. Monger, Civ App., 390 S W 2d 
ref. no rev. err 

jx —Monger v. Monger, Civ App., 390 S W 2d 
ref. no rev err. 

. -Nominal, Unnecessary, 

or Improper Parties 

nz.—Camllo v. Taylor, 299 P.2d 188, 81 Am. 

ftlhoit v Fite, 341 S.W.2d 806 

htto Inv. Co. v Ditto, Civ.App, 293 S.W.2d 

idependent party 

Serkaian v. Ozar, 211 NW.2d 237, 49 Mich 

p. 20. 

ex.—Pruner v. Lovejoy, Civ.App., 314 SW.2d 
1, err ref. no rev. err 

page 592 

-S.—Schwenn v Leibowitz, D.CN.Y., 358 
Supp. 195 

L -Party to, or Interest in. 

Issue 

la—Barber v. Adams, App., 208 So.2d 869. 
ltiz.—C achenos v Baumann, App., 544 P.2d 
103. 

iumter County v. Pritchett, 186 S.E.2d 798, 125 
a App. 222. , 

Wilhoit v Fite, 341 S.W.2d 806. 

Rozelle v. Smith, Civ App, 324 S.W 2d 627, err. 
f. no rev. err. 

2. — Next Friend or Guardi¬ 
an ad Litem 

^eb.—In re Mueller’s Estate, 89 N.W.2d 137, 166 
*b. 376 

-Gibson v. Avery, Civ.App., 463 S.W.2d 277. 
Ark.—Dieter v. Byrd, 360 S.W.2d 495, 235 Ark. 
135. 

-Lawler v. Speaker, Civ.App., 446 S.W2d 888, 
rr. ref. no rev. err. 

However, a next friend has been held incompetent, 
the court distinguishing Johnson v. Johnson, cited 
in support of the text. 

-Allers v. Leitch, 131 A.2d 458, 213 Md. 390. 

>3. Party Adverse to Representa¬ 
tive of, or Successor to, De¬ 
cedent or Incompetent in 
General 

Library References 
Witnesses e=»139(7). 
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49. U S —M F A Mut Ins, Co. v Dixcn, D C Ark, 
243 F Supp 806 

Fla—Howland v Sirahan, App, 219 So 2d 472 

Ill—Head % Wood, 155 N E.2d 348, 20 Il!App.2d 
97—Miller v Williams, 161 N.E.2d 42, 22 III 
App 2d 360—Busser v Noble, 161 N E 2d 150, 22 
III App 2d 433—Van Cura v Drangehs, 193 
N E 2d 201, 43 Ill App 2d 205—Clifford v Schae¬ 
fer, 245 N E 2d 49, 105 Ill.App 2d 233 

Neb —Hays v. Johnson. 189 N W 2d 475, 187 Neb. 307 

N Y —Tichonchuk v. Orloff, 233 NY.S2d 321, 36 
Misc 2d 623 

Ohio—Fazekas v. Gobozy, App, 150 N E2d 319— 
Powell v Larimer, 295 NE2d 417, 34 Ohio 
App. 2d 9 

Pft.—Kehler v. Williams, 56 Lanc.Rev. 97—In re Dee¬ 
d's Estate, 73 Mcntg 492—In re Stetson's Estate, 
47 Erie 107—Leader v Gillespie, 36 Northumb L J 
63—In re Matthews' Estate, 246 A 2d 412, 431 Pa 
616 

Wash—Diel v Beekman, 499 P.2d 37, 7 Wash App 
139. 

Wis—In re Ford’s Estate. 126 N.W2d 573, 23 Wis.2d 
60—Johnson v. Mielke. 181 N W.2d 503, 49 Wis 2d 
60 

50. Mich —Seeber v Citizens State Bank of Sturgis, 
Mich, 151 NW2d 222, 7 Mich App 33. 

Witnesses held not opposite parties 

(4) Other witnesses 

Ga.—Lee \ Boyer, 120 SE2d ?57, 217 Ga 27, 5 
A L R 3d 349 

Me—Ziehl v Maine Nat. Bank, 383 A.2d 1364 

Wis.—Fullerton Lumber Co v Korth, 12 7 \\W2d 1, 
23 Wis 2d 253. 

51. US—Mayle v Cnss, DC Pa, 163 FSupp 576. 

52. Ohio—Gladman %. Cams, 223 N E.2d 378, 9 Ohio 
App.2d 135 

Pa —In re Rogan’s Estate. 108 P L J 252, rev 171 A 2d 
177, 404 Pa. 205 

57. Cal.—Miller v. Du Bois, 314 P 2d 27, 153 C A 2d 
310 
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62. Pa.—Lieber v Eunch, 268 A.2d 227, 216 Pa.Su- 
per 374. 

65. Pa—In re Ford’s Estate, 245 A 2d 443, 431 Pa 
185. 

66. Ga.—Youngblood v Ruts, 99 S E.2d 714, 96 Ga. 
App 290. 

72. Okl—Buxbaum v Priddy, 312 P.2d 961—City 
Nat Bank & Trust Co. v. Conrad, 416 P.2d 942 
(overruling Hickman v Barrett, 175 Okl. 262, 52 
P 2d 40)—Blanchard v. Gordon, 418 P.2d 678 

81. Mo—In re Estate of Lloyd, App., 676 S.W 2d 
889 

82. Ga.—Fuller v. Fuller, 130 S.E.2d 520, 107 Ga, 
App. 429. 

84. Wyo.—Kessler v. Kessler, 380 P.2d 770. 

Matters of form disregarded 

U.S.—Hortman v Henderson, CA.II1, 434 F.2d 77 

§ 154. Representative or Successor 
of, or Person Claiming un¬ 
der, Decedent 
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94. Ky.—Workman v. Hargadon, 345 S.W .2d 644, 92 
A.L.R.2d 1123. 

Pa.—In re Haase’s Estate, 27 D. & C.2d 106, 12 
Fiduciary 31, 79 Montg. 250 

96. Ga.—Martin v. Alford, 102 S.R2d 598,214 Ga. 4. 

Okl.—Clark v. Addison, 311 P.2d 256—In re Fuller¬ 
ton’s Estate, 375 P.2d 933—Watson v. Johnson. 
411 P.2d 498—City Nat Bank & Trust Co. v. 
Conrad, 416 P.2d 941 

97. Okl—Threadgill v. Anderson, 303 P.2d 297— 
dark v. Addison, 311 P.2d 256. 
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I. Okl—Watsoo v Johnson, 411 P.2d 498—Hackett 

v Hackett 429 P2d*T53 

3. Wash —Lappn * Lucureil. 534 P,2d 1038, 13 
WashApp. 277, 94 A L.R.Sd 594 
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10. Mich —Grondzuk v. Grcndziak, 177 NW.2d 
15“ 383 Msch, 543. 

§ 155. -Executor or Administra¬ 

tor 

Library References 
Witnesses <3»13JX10). 

II. Ark —Gober v. Baker, 393 S.W.2d 620, 239 Ark. 
692 

Ga —Edwards v Johnson, 177 S E.2d 490, 122 GaApp. 
462. 

Ill—Hays v. Illinois Indus. Home for the Blind, 147 
NE2d 287, 12 Ill 2d 625 

Minn.—Sample v Differt, 206 N.W2d 559, 296 Mum. 
471 

12. Miss—Houser v Houser, 168 So.2d 801, 251 
Minn. 209. 

NY—Lmdsay v Lindsay, 203 NY.S.2d 705, 22 
Misc.2d 1071 

Ohio—Gerardot v Parrish, 338 N.E-2d 531. 44 Ohio 
App. 2d 293, 73 0.0.2d 360. 

Okl.—Grand Lodge of Okl., Independent Order of Odd 
Fellows v. Webb, 306 P.2d 340. 

Pa —Estate of Fnedroan, 398 A.2d 615, 483 Pa. 614. 

15. Pa —Staius v. Simpson, 305 A.2d 29, 452 Pa. 57, 
Tex —Chamberlain v Robinson, Civ App., 305 S.W,2d 

817, err. ref.—Gibson v. A vary, Civ.App, 463 
S,W.2d 277 

Rule not applied where appointment contingent 

Tex—Short v. Short, Civ.App., 468 S.W.2d 164, err. 
ref nc rev err 

16. Ark.—Pierce’s Estate v. Pierce, 366 S W.2d 276, 
236 Ark 412. 

Ga.—Mills v. Smith, 223 S.E.2d 658, 236 Ga. 260. 
Tex.—Chamberlain v. Robinson, Civ.App., 305 S.W.2d 
817, err. ref. 

17. Inapplicable where not party 

N.D— Schhchenmayer v. Lrnthk, 221 NW.2d 77. 

22. Rule prior to change to statute 

Colo.—Freeman’s Estate v. Young, 473 P.2d 704, 172 
Colo 322. 

Attorney drafting will named as execator 
Colo —Freeman’s Estate v Young, 473 P.2d 704, 172 
Cola 322 
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23. Administrator with will annexed 

Ky—Cook v. Brown, 346 S.W.2d 725. 

Lost will case 

Ky—Rone v. Blankenship, 692 S.W.2d 632 
26. Tex.—Chandler v. Wdbora, 294 S-W.2d 801. 

Holt v. Drake, Civ.App., 505 S.W.2d 65a 

39. Ark.—Barrineau v. Brown, 401 S.W.2d 3a 240 
Ark. 599. 

Mo.—Bashor v. Turpin, 506 S.W.2d 412. 

NJ.—Moss v. Govan, 146 A 2d 227, 52 NJ.Super. 550. 

40. Tex.—Harris v. Robbins, CivApp., 302 S.W.2d 
225. 

41. Pa.—In re Doosavage’s Estate, 218 A2d 112, 420 
Pa. 587. 

page 590 

43. N.Y.—In re Stehna’s Estate, 201 N.YS.2d 609,25 
Miac.2d 234—In re Kennedy’s Estate, 290 N.Y. 
S.2d 964, 56 Misc.2d 1092 

49. Ohio—Powell v. Larimer, 295 N.R2d 417, 34 
Ohio App.2d 9. 
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§ 156. — Legatee, Devisee, Heir, 
or Distributee 

51. Where testimony is against beneficiary’s 
interest 

N.Y —Lindsay v. Lindsay, 203 N.YS2d 705, 22 
Misc.2d 1071 

53. Ill—In re Disk’s Estate, 217 N.E2d 106, 70 
IUApp2d 1 

55. Tex—Chandler v Welbom, Civ.App, 282 
S.W.2d 940, affd. Sup., 294 S.W.2d 801 

56. N D.—Schlichenmayer v. Luithle, 221 N.W 2d 77. 

57. Pa.—In re Moore’s Estate, 266 A.2d 641, 439 Pa. 
538. 

In re Deegan’s Estate, 73 Montg 492. 

58. Miss.—Poole v. McCarty, 127 So.2d 398, 240 
Miss 347. 

59. Mo.—Spaeth v. Larkin, 325 S.W.2d 767. 
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61. Tex —Daniel v. Richards, Civ.App., 388 S W 2d 
452. 

68. Distributees 

N.Y.—In re Borok’s Estate, 268 NY.S.2d 669, 49 
Misc.2d 870. 

72. Pa.—In re Thomas’ Estate, 327 A.2d 31, 457 Pa 
546. 

78. HI.—Illinois State Trust Co. v. Southern Illinois 
Nat. Bank, 329 NE.2d 805, 29 Ill.App.3d 1 
82. Ill—In re Diak’s Estate, 217 N.E 2d 106, 70 
Ill.App.2d 1. 
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85. m.—In re Diak’s Estate, 217 N.E.2d 106, 70 
Ill.App.2d 1 

92. Party held not to be a distributee 

Md.—Register of Wills for Kent County v. Blackway, 
141 A.2d 713, 217 Md 1. 

§ 157. Widow 

93. Ind—Azimow v Azimow, 255 NE.2d 667, 146 
Ind.App. 341. 

Pa.—In re SegalPs Estate, 22 D. & C.2d 768. 

96. Tex—Kettler v Stephens, Civ.App., 424 S.W.2d 
454, err ref. no rev. err. 

97. Tex—Gibson v. Avery, Civ.App., 463 S.W.2d 
277. 

3. U.S.—Krimlofski v. U.S., D.C.Iowa, 190 F.Supp. 

734. 
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4. Cal.—Trabin v. Title Ins & Trust Co, 339 P.2d 

136, 52 C.2d 149. 

Pa.—In re Camevalino’s Estate, 257 A.2d 546, 435 Pa. 
366. 

Action on insurance policy 

Md.—Guernsey v. Loyola Federal Sav. and Loan Ass’n, 
172 A.2d 506, 226 Md. 77. 

6. Ill.—In re Enoch’s Estate, 201 N.E.2d 682, 52 
Ill.App.2d 39. 

Pa.—In re Estate of Stauffer, 476 A.2d 354, 504 Pa. 
626. 

Woman claiming dower as common law wife 

Fla.—In re Silverman’s Estate, App., 163 So .2d 321. 

Spouse of party to the action is dis¬ 
qualified. 15 * 5 

153. Me.—Goldstein v. Sklar, 216 A 2d 298. 

18. Pa.—In re Moore’s Estate, 266 A.2d 641, 439 Pa. 
578. 

19. Wash.—McGugart v. Brumback, 463 P,2d 140, 77 
Ws#Od44L 

20. Inapplicable to personalty 

Mann.—In te Lea’S Estate. 222 N.W.2d 92. 301 Minn. 


21. Tex.—Garcia v. Barrera, CivApp., 385 S.W.2d 
606, err. ref no rev err. 

§ 160. Partner 
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22. Tex —Blair v. Rindy, Civ.App, 358 S.W.2d 685, 
err. ref. no rev err. 

25. Statutory exception as to transactions in 
presence of surviving partner inapplicable 

Wyo.—Kessler v. Kessler, 380 P 2d 770 

§ 161. Guardian 

34. Guardian having direct interest as incom¬ 
petent 

Neb—In re Laflm’s Estate, 113 N.W.2d 598, 173 Neb 
464 

35. Ky.—Miller v Miller, 335 S.W.2d 884. 

§ 162. Trustee 

36. N.C—Godwin v Wachovia Bank & Trust Co., 
131 S.E.2d 456, 259 NC. 520 

§ 163. Cestui que Trust or Benefi¬ 
ciary of Trust 

page 603 

47. Testimony held improperly excluded 

Anz —Carrillo v. Taylor, 299 P.2d 188, 81 Artz 14. 

§ 164. Party to, or Holder of, Com¬ 
mercial Paper 

53. Ala.—Brooks v. Ward' 254 So.2d 175, 287 Ala, 
609 

54. Ill— Segur’s Estate v. Jacoby, 283 N.E.2d 76, 5 
Ill App 3d 459 

58. Fla—Link v. Patterson, App., 175 So.2d 213. 

§ 165. Mortgagor or Mortgagee 
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76. N.Y.—Oneida Nat. Bank & Trust Co. of Central 
New York v. Kranz, 334 N.Y.S.2d 336, 70 
Misc.2d 595 

Pa—Fnedman v. Kinnen, 305 A.2d 3, 452 Pa. 365. 

§ 166. Donee 

80. Pa.—Gudleski v. Gudleski, 33 Northumb.LJ. 67. 

§ 167. Interested Persons 
Library References 
Witnesses <3^140(1) et seq. 
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85. Me.—Wilson v. Wilson, 170 A.2d 679, 157 Me. 
119. 

Withdrawal as party where no interest in estate 

Tex.—Klinksiek v Brower, Civ.App., 289 S W.2d 805, 
err. ref, no rev. err. 

86. Ala.—Cannon v. Cannon, 345 So 2d 288. 

Ariz.—Carrillo v Taylor, 299 P.2d 188, 81 Anz. 14 
Fla,—Broward Nat. Bank of Fort Lauderdale v Bear, 

App., 125 So 2d 760, 84 A.L.R.2d 1352—Clark v. 
Grimsley, App., 270 So.2d 53. 

Ill.—Schuppenhauer v. Peoples Gas Light & Coke Co., 
332 N.E.2d 583, 30 Ill.App.3d 607, cert den. 96 

S.Ct. 1670, 425 U.S. 937, 48 LEd.2d 178. 

Neb.—In re Mueller’s Estate, 89 N.W.2d 137, 166 Neb. 
376—In re Laflm’s Estate, 113 N.W.2d 598, 173 
Neb. 464. 

N.Y.—In re Schumacher’s Estate, 166 N.Y.S.2d 336, 8 
Misc.2d 349. 

N.C.—Godwin v. Wachovia Bank & Trust Co., 131 
S.E2d 456, 259 N.C 520. 

Pa.—In re Hendrickson’s Estate, 130 A.2d 143, 388 Pa. 
39—Pronzato v. GuenW lfil AMW ann P« 
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Wis.—Estate of Christen, 239 N.W.2d 528, 72 Witfc 

87. U.S.—Schulz v Hickok Mfg. Co., Inc., DC£ 
358 F.Supp 1208. 

Ala.—Staik v Jefferson Federal Sav. & Loan 
Birmingham, 434 So.2d 763 
Ga.—Weekes v Gay, 256 S.E.2d 901, 243 Gt } 
Idaho—Quayle v. Mackcrt, 447 P.2d 679, 92 Idaho* 
Ill.—Rago v. Cosmopolitan Nat. Bank, 232 N.E2dl 
89 Ill.App.2d 12—Clifford v. Schaefer, 245 Ni 
49, 105 Ill.App.2d 233. 

Ky.—Wells v. Wells, 346 S.W.2d 33 
Mich —Rupe v. Cmgros, 151 N W.2d 178, 7 MicU 
146 

Nev—Zeigler v Moore, 335 P2d 425, 75 Nev. 
N D.—Hruby v. Romanick, 128 N.W 2d 106. 
S.C.—Shelley v Shelley, 137 S.E.2d 851, 244S.C.! 
89. Mich.—Seeber v Citizens State Bank of Stai 
Mich., 151 N.W 2d 222, 7 Mich.App. 33. 

91. Colo— CJ.S. quoted in Miller v. Hepner, 
P 2d 604, 606, 136 Colo 48— Zietz v Tun 
Estate, 452 P.2d 1, 168 Colo. 449. 

In re Granberry’s Estate, 498 P.2d 960,30 ( 
App. 590 

Miss —C.J.S. quoted at length in James v. Barber, 
So.2d 21, 26, 244 Miss. 234. 

Ohio—Parker v. Parker, 203 N.E.2d 513, 2 Ohio 1 
93. 

Pa.—Clancy v. Recker, 316 A 2d 898, 455 Pa 451 
remand 369 A.2d 883, 246 Pa.Super 205. 

Grasso v. John Hancock Mut, Life Ins. Co.. 
A.2d 261, 206 Pa.Super 562. 

Tex.—Chandler v. Welbom, Civ App., 282 S.W,2d 
affd., Sup., 294 S.W.2d 801 

Subsequent disclaimer irrelevant 

N.C.—Rape v Lyeriy, 215 S.E 2d 737, 287 N.C 60 
A L.R 3d 908. 
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92. Colo.—C.J.S. quoted in Miller v, Hepner, 
P.2d 604, 606, 136 Colo 48. 

94. Ala.—Hartford Acc. & Indem Co. v Kuyke 
247 So.2d 356, 287 Ala 36. 

Pa.—Philo v. Rought, 5 D. & C.2d 303, 46 Luz.L 
151, affd 123 A.2d 168, 385 Pa 275. 

Tex.—Fordr Motor Co v. Stead, Civ.App, 574 S 
226. 

Former attorney 

(2) Iowa—In re WUlesen’s Estate, 105 N.W.2d 
251 Iowa 1363. 

Assignment not in good faith 

Pa.—Philo v. Rought, 123 A 2d 168, 385 Pa. 

95. Ky.—CJJS. cited in Workman v. Hargador 
S W.2d 644, 648, 92 A.L.R2d 1123. 

97. Tex.—Foster v. Cumbie, Civ.App, 315 S. 
151, err ref. no rev err. 

98. Tex.—Ditto Inv. Co v. Ditto, Civ.App. 
S.W.2d 267. 

99. Tex.—Ford Motor Co. v. Stead, Civ.App 
S.W.2d 226. 

2. Ala.—Taylor v. First Nat Bank of Tuskalooa 
So.2d 141, 279 Ala. 624. 

§ 168. -Nature and Extent 

Interest in General 
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4. Colo.—Denver Nat. Bank v. McLagan, 298 
386, 133 Colo 487, 66 A.L.R.2d 1297—' 
cited in Miller v. Hepner, 314 P 2d 604, 60 
Colo. 48. 

Fla.—Jensen v. Lance, 88 So.2d 762 

Pollock v. Kelly, App., 125 So.2d 109 —Br 
Nat. Bank of Fort Lauderdale v. Bear, App 
So.2d 760, 84 A.L.R.2d 1352. 

Ga.—Grant v. Bell, 288 S.E.2d 907, 161 Ga.App 
HI.—Callaghan v. Miller, 162 N.E2d 422, 17 H1.2 

u ntA wrw 110 
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s - dted in Satterthwaite v Satterthwaite’s 
e, App., 420 N E2d 287, 290 
linson v Horn, 92 N.W 2d 645, 249 Iowa 
—In re Willesen's Estate, 105 N.W 2d 640 
Iowa 1363 

-S- cited in Workman v Hargadon, 345 

2d 644, 648, 92 A L R.2d 1123 

f-S- cited in Fisher v Cox, 312 S W 2d 775, 

synolds v. Snow, 197 N Y S 2d 590, 10 A D 2d 
affd. 204 N.Y S 2d 146, 8 N Y.2d 899, 168 
2d 822 

re Ratz’ Estate, 202 N.Y S 2d 787, 25 Misc.2d 
-Curtis v Hennequin, 212 NYS2d 796 27 
:.2d 1042. 

rown v. Whitley, 183 S.E2d 258, 12 NCApp. 

re Park’s Estate, 9 Bucks 241—Kerstetter v 
stetter, 35 Northumb.LJ. 110 
obinson v. Densman, Civ.App., 470 SW2d 
, err. ref no rev. err 

Deacy v. College Life Ins. Co of America, 607 
i 1239, 25 Wash App. 419 

t great or small 

n re Mueller’s Estate, 89 N W.2d 137, 166 Neb 

o —C.JjS. cited in Miller v. Hepner, 314 P 2d 
4, 606, 136 Colo. 48 

Reynolds v. Snow, 197 N Y.S.2d 590, 10 A.D 2d 
, affd. 204 N.Y.S.2d 146, 8 NY 2d 899, 168 
I2d 822 

n re Rate’ Estate, 202 N.Y S.2d 787, 25 Misc 2d 

>. 

Matter of Simmons’ Will, 258 S E 2d 466, 43 
CApp. 123. 

-Deacy v. College Life Ins. Co. of America, 607 
id 1239, 25 Wash App. 419 
-Coleman v. Wallace, 104 SE2d 349, 143 
Va. 669 

page 608 

—Gieseke v. Hardware Dealers Mut. Fire Ins 
o., 208 N.E2d 900, 61 Ill.App.2d 119 
Trupp v. Wolff, 335 A.2d 171, 24 Md App 588 
.‘om v DiCio, 275 A 2d 868, 218 Pa.Super. 268. 
C—Brown v. Whitley, 183 S.E. 258, 12 N C 
L.pp. 306. 

t interest 

hanahan’s Estate v Bowen, 375 N E2d 508, 16 
I.Dec 635, 59 III App.3d 269. 

-In re Strickland’s Estate, 149 N W.2d 344, 181 
feb 478—Sheets v. Davenport, 150 N W-2d 224, 
81 Neb. 621. 

-Rape v, Lyerly, 215 S E2d 737, 287 N.C. 601, 84 
L.L.R.3d 908 

Ga.—Sumter County v. Pritchett, 186 S.E2d 798, 
125 Ga.App. 222. 

Fla.—In re Lynagh’s Estate, App, 177 So 2d 256. 
In re Harris’ Estate, 245 A.2d 647, 431 Pa. 293, 
ert den. 89 S Ct. 718, 393 U.S. 1065, 21 L.Ed.2d 
r 07. 

Neb.—Light v. Ash, 119 N.W.2d 90, 174 Neb. 
627. 

59. -Adverse Character of 

Interest 

Library References 

Witnesses <&=*140(3). 

U.S.—Mathews v. Hines, D.CFla., 444 F.Supp. 

1201 . . 

-Memiek v. Chiodini, 139 N.E2d 784, 12 Ill. 
App 2d 249. 

—Dubois County Mach. Co., Inc. v. Blessinger, 299 
NE^d 207, 157 Ind.App. 115. 
a—Laing v. State Farm Fire & Cas. Co., 236 
N.W.2d 317. 

►.—Olsen v. Best, 92 N.W.2d 531, 167 Neb. 198 
—In re Hendrickson’s Estate, 130 A.2d 143, 388 Pa. 
39—Kuhns v. Brugger, 135 A.2d 395, 390 Pa. 331, 


68 A.L.R2d 761-—Pronzato * Guemna, 163 A 2d 
297. 400 Pa 521—In re Gelb'v Estate, 228 A 2d 
367, 425 Pa 117—In re Matthews’ Estate, 246 
A.2d 412, 431 Pa 616. 

Western Pa Nat Bank v Bradish, 166 A 2d 104, 
194 Pa Super 126. 

It is “adverse interest,” not adverse testimony, 
etc. 

Pa.—Perils v Kuhns, 195 A 2d 156, 202 Pa Super. 80 
Circumstances held to show adverse interest 
(1) Ala.—Taylor v First Nat Bank of Tuskaioosa, 

189 So 2d 141, 279 Ala 624 

Ohio—Parker v. Parker, 203 N.E2d 513, 2 Ohio Misc 
93. 

Pa.—Momson v Liberty Discount & Sav Bank of 
Carbondale, Pa, 61 Lack Jur 37 

Circu mst a n ces held not to show adverse interest 

U.S —Price V. U S, C A.Ala, 335 F 2d 671 

N Y.—Home Ins Co. v Aurigemma, 257 N.Y.S.2d 980, 
45 Mi5c.2d 875. 

Pa.—Grasso v John Hancock Mut Life Ins Co, 214 
A 2d 261, 206 Pa.Super. 562—Com v DiCm. 275 
A 2d 868, 218 Pa Super 268 

In re Schmitz’ Estate, 76 Montg 607—In re 
Wilkinson’s Estate, 42 Wash.Co. 62—In re Goo- 
nn’s Estate, 26 Beaver 137. 
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18. Ind.—CJ.S. cited hi Satterthwaite v Satter- 
thwaite's Estate, App, 420 N E2d 287, 290 

§ 170. -What Constitutes Inter¬ 

est 

21. U.S—Baumel v Travelers Ins Co, D.C.NY, 
179 F.Supp. 88. 

Ala — Lavett v. Lavett, 414 So 2d 907. 

Ark —Barnard v. Methodist Church of Mena, Ark., 288 
S W 2d 595, 226 Ark 144 

Colo —Denver Nat. Bank v Me Lagan, 298 P 2d 386, 
133 Colo. 487, 66 A.L.R.2d 1297— CJJS. dted ia 
Miller v Hepner, 314 P.2d 604, 606, 136 Colo 48 

Fla —Jensen v. Lance, 88 So_2d 762—Leighton v. Har¬ 
mon, App., Ill So 2d 697—Pollock v Kelly, App.. 
125 So 2d 109—Broward Nat. Bank of Fort Laud¬ 
erdale v. Bear, App., 125 So.2d 760, 84 A.L.R.2d 
1352—In re Lynagh’s Estate, App., 177 So.2d 256. 

HI— In re Franke’s Estate, 259 N.E2d 841, 124 Ill. 
App 2d 24. 

Mo.—Jackson v. Wheeler, App, 567 S.W.2d 363. 

N Y.—In re Rate’ Estate, 202 N.Y S.2d 787, 25 Misc.2d 
415. 

N.C.—Brown v. Whitley, 183 S.E2d 258, 12 N C-App. 
306. 

Pa.—Commonwealth Trust Co. v. Szabo, 138 A.2d 85, 
391 Pa. 272—Fedun v. Mike’s Cafe, Inc , 204 A.2d 
776, 204 Pa.Super. 356, affd., 213 A.2d 638, 419 
Pa. 607—In re Gelb’s Estate, 228 A.2d 367, 425 
Pa. 117. 

In re Haupt’s Estate, 34 Northumb.LJ. 98. 

S C.—Havird v Schissdl, 166 S.E2d 801, 252 S C 404. 

Tex.—Monger v Monger, Crv.App,, 390 S.W.2d 815, 
err. ref. no rev. err. 

Wash,—Did v. Beckman, 499 P.2d 37, 7 WasEApp. 
139. 

No standing to gain or lose 

Iowa—Nasco Land Development Co., Inc. v Osborne, 
210 N.WJd 638. 
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22. US. —Price v. U.E, C.A Ala^ 335 F.2d 671. 

Ala.—Reliance Insurance Co. v. Jack's Construction 

Co., Inc., 360 So.2d 292 

HI,—-Truman’s Estate v. Gentz, 336 N,E2d 766, 32 
IU.App.3d 886. 

Ky.—Workman v. Hargadon, 345 S.W.2d 644, 92 A.L 
R.2d 1123. 

Md.—Reddy v. Mody, 388 A.2d 555, 39 McLApp. 675. 

N.C—Brown v. Whkley, 183 S.E2d 258, 12 N.CApp. 
306. 
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Page B12 

Stepchildren excluded from testifying as to al¬ 
leged adoption 

Tex.—Defoddvar v Defoddvar, App 2 Dst, 666 
SW2d 668 

23. Fla —Jensen v Lance, 88 So 2d 762. 

Pollock v Kelly, Fla.App., 125 So 2d 109—Bro¬ 
ward Nat Bank of Fort Lauderdale v. Bear, App., 
125 So 2d 760, 84 A.LR2d 1352—In re Lynagh’s 
Estate. 177 So 2d 256. 

Pa.—Commonwealth Trust Co v. Szabo, 138 A.2d 85, 
391 Pa 272. 

Miller Estate v Shostak, 80 York 96. 

24. Fla—Pollock v. Kelly, App., 125 So.2d 109. 

32. Neb —In re Mueller’s Estate, 89 N.W 2d 137, 166 
Neb. 376. 

33. NY—In re Rate’ Estate, 202 NY.S2d 787, 25 
Moc.2d 415 

34. Mum —Shair-A-Plane v. Hamson, 189 N W.2d 

25, 291 Minn 500. 
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35. Pa—In re Olevich’s Estate, 60 Sch L.R. 3, 14 
Fiduciary 265 

37. Ala.—Morphree v. Henson, 267 So. 2d 414. 289 
Ala. 340 

Pa.—In re Bunn’s Estate, 12 Bucks 671, affd. 198 A.2d 
518, 413 Pa 467—Kern v. Raff, 81 Montg. 119,76 
York 202—In re Navitsky’s Estate, 57 Berks 206. 

Tex,—Gonzalez v. Meek, Civ.App., 350 S.W.2d 580. 

Utah—Momson v. Walker Bank A Trust Co., 360 P.2d 
1015, 11 Utah 2d 416. 

Wash.—Hampton v Gilkland, 379 P.2d 194, 61 
Wash. 2d 537. 

38. N Y.—Curtis v. Hennequin, 212 N.Y.S 2d 796, 27 
Misc.Zd 1042. 

Pa—Smith v. Meagher, 42 West 261. 

Tex.—Pinchbeck v. Pincbback, Civ.App., 352 S.W.2d 
151, err. ref. no rev. err 

Witnesses held competent 

(8) Other witnesses. 

Ala.—First Nat Bank of Birmingham v. Chichester, 
352 So.2d 1371, cert den. 352 So.2d 1376, app. 
after remand 360 So.2d 284. 

Fla.—In re Lynagh’s Estate, App., 177 So.2d 256. 

IU—Hubbard v Logsdon, App., 372 N.R2d 101, 14 
Ill.Dec 296, 56 ID.App.3d 366, 

Ma—Hunter v Norton, 412 S.W.2d 163. 

Pa.—Grasso v. John Hancock Mut Life Ins. Co., 214 
A.2d 261, 206 Pa.Soper. 562. 

Commonwealth Trust Co. v. Szabo, 138 A.2d 85, 
391 Pa. 272—Lieber v. Enrich, 192 A.2d 159, 201 
Pa.Su per. 186. 
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39. N.Y.—In re Potter's Will, 263 N.Y.S.2d 910, 24 
AD.2d 812. 

Pa.—In re Haase’s Estate, 27 D. & C2d 106, 12 
Fiduciary 31, 79 Montg. 250. 

Tex.—Connor v. PurceQ, Civ.App., 360 S.W.2d 438, 
err. ref. no rev. err. 

40. Ala.—Taylor v. First Nat Bank of Tuskaioosa, 
189 So. 2d 141, 279 Ala. 624. 

Pa.—In re McFetridge’s Estate, 372 A.2d 823, 472 Pa. 
546. 

Representatives held incompetent 

(3) Tex.—Leach v. CassUy*s Estate, CwApp^ 279 

S.W.2d 630, err. ref. no rev. err. 

41. N.Y.—In re Siegel's Will, 254 N.YA2d 780, 44 
Misc.24 668. 

42. N.Y.—In re Stacert Will, 214 N.YE2d 746, 13 
A.D,2d 164, afRL 181 N.E2d 769, 227 N.Y^Jd 

26, 11 N.Y.2d78a 

Manes v. Rutkowski, 243 N Y.SJd 207, 40 
Misc.2d 644. 

49. Mo.—Beckers-Behrens-Gist Lumber Co. v. Ad¬ 
ams, App., 311 S.W.2d 70. 
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§ 171. -Relatives in General 
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51. U.S.—Gilreath v. U.S., D.GKy., 168 F.Supp 756 
Fla.—-Jensen v. Lance, 88 So.2d 762. 

N.Y—Payne v. Connelly, 299 NY.S.2d 1013, 32 
A D.2d 693. 

52. Pa—Kerstetter v Kerstetter, 35 Northumb.LJ. 
110 . 

53. Fla.—Jensen v. Lance, 88 So 2d 762. 

Sister-in-law 

Fla.—Clark v. Grimsley, App., 270 So.2d 53. 

Wis.—In re Komarr’s Estate, 228 N.W2d 681, 68 
Wis 2d 473. 

54. U.S.—Lingham v. Hannon, D.GMd., 502 F.Supp. 
301 

Ind.—Satterthwaite v. Satterthwaite’s Estate, App, 420 
NE2d 287. 

Ky.—Workman v. Hargadon, 345 S.W.2d 644, 92 A.L. 

R. 2d 1123. 

Miss.—Wheeler v. Williams, 108 So.2d 578, 235 Miss. 
142. 

55. N.Y.—Vogt v. Orlando, 306 NY.S.2d 193, 33 
AD.2d 705. 

In re Ratz’ Estate, 202 N.Y.S.2d 787, 25 Misc.2d 
415. 

N.G—Etheridge v. Etheridge, 255 S.E.2d 735, 41 N C. 
App. 39. 

N.D.—Carlson' v, Rosencrans, 88 N.W.2d 169. 

Pa.—Sendick v. Matvey, 138 A.2d 92, 391 Pa. 386—In 
re Pavlinko’s Estate, 160 A.2d 554, 399 Pa 536. 
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56. Idaho—Quayle v. Mackert, 447 P.2d 679, 92 Ida¬ 
ho 563. 

Neb.—In re Miller’s Estate, 99 N.W.2d 473, 169 Neb. 
339. 

Wash.—Lappin v. Lucurell, 534 P.2d 1038, 13 Wash. 
App. 277, 94 A.L.R.3d 594. 

57. U.S.—Price v. U.S., C.AAla, 335 F.2d 671 

58. Iowa—Ehlinger v. Ehlinger, 111 N.W.2d 656, 253 
Iowa 187. 

Pa.—In re Lartz’ Estate, 11 Fiduciary 113. 

§ 172. -Husband or Wife 

59. Iowa—In re Winslow’s Estate, 147 N.W.2d 814, 
259 Iowa 1316. 

Me.—Wilson v. Wilson, 170 A.2d 679, 157 Me. 119. 
Pa.—In re Moore’s Estate, 266 A.2d 641, 439 Pa. 578. 
Wash.—Lappin v Lucurell, 534 P.2d 1038, 13 Wash. 
App. 277, 94 ALJUd 594. 

In Illinois 

(1) HI—In re Estate of Babcock, 473 N.E.2d 1316, 
85 IlLDec. 511, 105 I11.2d 267. 

In re Hackenbroch’s Estate, 182 N.E.2d 375, 35 
IllApp.2d 155. 
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60. Mo.—Cantrell v. Superior Loan Corp., App., 603 

S. W.2d 627, app. after remand 657 S,W.2d 280. 
Mont—Novak v. Novak, 377 P.2d 367, 141 Mont 312. 
NJ.—Doby v. Williams, 148 A.2d 42, 53 NJ.Super. 

548. 

N.Y.—Bloom v. Booth & Cowley, Limited, 331 N.Y. 
SJd 882, 39 A.D.2d 727. 

N.G—Rape v. Lyerly, 215 S.E.2d 737, 287 N.G 601, 84 
A.LJL3d 908. 

Tex.—Pruner v. Lovejoy, Civ.App., 314 S.W2d 651, 
err. ref. no rev. err. 

65. Ala.—Campbell v. Carl, 395 So.2d 480. 

Ark.—Gober v. Baker, 393 S.W.2d 620, 239 Aik. 692. 
Cdo.—Gushurst v. Benham. 417 P.2d 777. 

Fla.—Pollock v. Kelly, App., 125 So.2d 109, 160 Colo. 
428, 

Me.—Wilson v. Wflsoo, 170 A.2d 679, 157 Me. 119. 
Mo.—Fisher v. Cox, 312 S.W.2d 775. 

NXX—Rapev. Lyerly, 215 S.E^d 737, 287 N.G 601, 84 


Ohio—Gladman v Cams, 223 N.E2d 378, 9 Ohio 
App.2d 135. 

Pa.—Estate of Grossman, 406 A 2d 726, 486 Pa. 460. 
Tenn.—In re Upchurch’s Estate, 466 S.W.2d 886, 62 
Tenn.App 634. 

Wis.—Matter of Reist’s Estate, 281 N.W.2d 86, 91 
Wis.2d 209. 

In Missouri 

(1) Mo —In re Winschel’s Estate, App., 393 S.W.2d 

71. 

66. Mo.—C.J.S. cited in Embry v. Martz’ Estate, 377 
S.W 2d 367, 372. 
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67. N.Y—Application of LaManna, 259 N.Y.S.2d 
987, 23 A.D2d 957 

Utah—Mom son v. Walker Bank & Trust Co., 360 P.2d 
1015, 11 Utah 2d 416. 

Mich.—Predeteanu v. Freud, Markus, Slavin & Moun¬ 
tain, 261 NW.2d 317, 79 Mich.App 340. 

N.D.—Kunze v. Stang, 191 N.W.2d 526. 

71. In Michigan 

Mich.—Skuta v. Hnbek, 143 N W.2d 157, 3 Mich.App 
633. 

In Nebraska 

(1) Neb.—Ryan v Nelson, 128 N.W.2d 592, 177 
Neb. 130 

(2) Neb.—Light v. Ash, 119 N.W2d 90, 174 Neb 
627, overruling Kiser v. Sullivan, 184 N.W 93, 106 
Neb. 454. 

In New York 

(1) N.Y.—In re Freeman’s Will, 201 N Y.S.2d 735, 
23 Misc 2d 849 

In Texas 

(1) Tex.—Hall v. Hall, Civ.App., 352 S.W.2d 765 

In Washington 

(1) Wash.—Diel v. Beckman, 499 P.2d 37, 7 Wash. 
App. 139 

(2) Wash—Diel v. Beckman, 499 P.2d 37, 7 Wash. 
App. 139. 

§ 173. -Widow or Widower 

Library References 

Witnesses <3=>140(10). 
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72. U.S.—Mutual Life Ins. Co. of N.Y. v. Ginsburg, 
D.GPa., 125 F.Supp. 920, app. disrn., CA., 228 
F.2d 881, cert. den. 76 S.Ct. 1050, 351 U.S. 979, 
100 L.Ed. 1495, reh. den. 77 S.Ct 26, 352 U.S. 
813, 1 L.Ed.2d 71, reh. den. 78 S Ct. 114, 355 U.S. 
875, 2 L.Ed 2d 79. 

Ky.—Ainsworth v. Ainsworth, 289 S.W.2d 517. 

Md—Robinson v Lewis, 317 A2d 854, 20 Md.App. 
710. 

N.Y.—Matter of Lefft’s Estate, 379 N.R2d 1132, 44 
N.Y.2d 915, 408 N.Y.S.2d 1. 

N.D.—Hruby v. Romanick, 128 N.W.2d 106. 

Pa.—In re Fessman’s Estate, 104 P.LJ. 125, affd. 126 
A,2d 676, 386 Pa. 447. 

Simuni v. Caranese, 39 West. 129. 

Wis.—Estate of Christen, 239 N.W.2d 528, 72 Wis.2d 8. 
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73. Pa,—In re King's Estate, 126 A.2d 463, 387 Pa. 
119. 

In re Dennis’ Estate, 8 Fiduciary 185, 56 Lane. 
Rev. 151—In re Woemer’s Estate, 56 Berks 2, 13 
Fiduciary 607—In re Jones’ Estate, 83 Dauph. 211. 

Election against will 

Neb.—In re Strickland's Estate, 149 N.W.2d 344, 181 
Neb. 478. 

74. Pa.—In re Fishbein’s Estate, 52 Del.Co. 354, 15 
Fiduciary 37. 

Dower interest 

Iowa—Hanke v. Bjorgo, 152 N.W.2d 262, 260 Iowa 
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§ 174. -Heirs 

76. Fla.—Roberts v, Bryant, App, 201 So.2t 

Ga —Smith v. Smith, 152 S.E.2d 560, 222 Ga. 69< 

after remand 156 S.E.2d 901, 223 Ga. 560. 

Ill.—In re Priebe’s Estate, 248 N.R2d 140, H 
App.2d 407. 

Tex.—Denbo v. Butler, Civ App., 523 S.W.2d 45 

Wash.—Matter of Geer’s Estate, 629 P.2d 4‘ 
Wash.App. 822 

77. Colo —Denver Nat. Bank v. McLagan, 298 P; 
386, 133 Colo 487, 66 A.L.R.2d 1297. 

Ill.—Sharp v. Kennedy, 139 N.E.2d 594, 12 Ill App: 
353—In re Franke’s Estate, 259 N.K2d 841, [ 
Ill.App.2d 24. 

Md.—Robinson v Lewis, 317 A.2d 854, 20 MdAi 
710 

Miss—Perry v Aldrich, 196 So.2d 521. 

Mo.—Matter of Cannon’s Estate, App., 622 S.W. 
752. 

N Y.-In re Potter’s Will, 263 N.Y.S.2d 910, 24 AD, 
812 

Pa.—In re Slifer’s Estate, 34 D. & C 2d 391, 15 Fxh 
ary 49. 

Utah—Camesecca v Camesecca, 572 P.2d 708. 

Scope of proceedings covered by Dead Mi 
Act 

Ill —In re Estate of Hutchins, 4 Dist., 458 N.E 2d 13 
76 Ill.Dec. 556, 120 Ul.App.3d 1084. 
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80. Miss.—James v. Barber, 142 So.2d 21, 244 V 
234. 

§ 175. -Legatees and Devisee 

90. Ind.—Harris v Second Nat. Bank of Hamil 
Ohio, 256 N.E 2d 594, 146 Ind.App. 468. 
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91. Fla.—Estate of Parson, App, 4 Dist., 416 S 
513, review den. 426 So.2d 27. 

Iowa—Solbrack v. Fosselman, 204 N.W 2d 891. 

Miss—James v. Barber, 142 So.2d 21, 244 Miss. 

N.Y.—Matter of Sheehan’s Will, 378 N.Y.S.2d 141 
A.D.2d 645. 

Pa.—Estate of Greenberg, 444 A.2d 1224, 298 Pa.Su 
' 379. 

94. Sole issue domicile of testator 

Ala.—Ambrose v. Vandeford, 167 So.2d 149, 277 

66 . 

Testimony adverse to one’s interest 

Ill.—Shanahan’s Estate v. Bowen, 375 N.E.2d 508 
Ill.Dec. 635, 59 IUApp.3d 269 

97. Ala.—Taylor v. First Nat. Bank of Tuskak 
189 So.2d 141, 279 Ala. 624. 

N.Y—In re Scheubel’s WiU, 251 N.Y.S.2d 999 
Misc.2d 674. 

Tex—Hall v Hall, Civ.App, 352 $.W.2d 765. 
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3. Same legacy under both wills 

N Y—In re Potter’s Will, 263 N.Y.S.2d 910, 24 AJ 
812. 

§ 176. -Trustees and Cest 

Que Trust 

9. HI—Naden v. Naden, 346 N.E.2d 202, 37 
App.3d 571. 

Minn—Sellnow v. Fahey, 233 N,W.2d 563, 305 h 
375. 

N.Y—In re Levinsky’s Will, 258 N.Y.S.2d 613 
A.D.2d 25. 

14. Pa.—Riley v. Camp Silver Belle Ass’n, Inc 
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-Mortgagor and Mort¬ 
gagee 
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dmn.—Leuba v. Bailey, 88 NW.2d 73, 251 
linn. 193. 

'feb.—In re Miller’s Estate, 99 N.W 2d 473, 169 
leb. 339 - 

page 624 

May testify that surety executed instru- 
nent 

-Whitley v. Coltrane, 309 S.E.2d 712, 65 N.C. 
pp 679 

9. -Parties to Bills and 

Notes 

Fla.— CJS. cited in Broward Nat. Bank of Fort 
Lauderdale v. Bear, App, 125 So.2d 760, 762, 84 
4. L R.2d 1352 

-Whitley v Redden, 169 S E.2d 260, 5 N,C.App. 
05, mod. 171 SE2d 894, 276 NC 263. 

-Fox v McCreary, 144 N.E2d 546, 103 Ohio 
kpp 73 

Immediate indorsee only as incompetent 

-Whitton v Whitton, 131 S E 2d 189, 218 Ga. 845 

30. -Agent of Party 

U.S.—Cipnani v. Sun Life Ins Co of America, 
CA. 3 (Pa), 757 F2d 78 
M.F A Mut. Ins Co. v. Dixon, D.CArk., 243 
F.Supp. 806—U.S v. St Mary, D.CPa, 334 
FSupp 799—Courtland v Walston & Co, Inc, 
D.C.N.Y., 340 F.Supp. 1076. 

-Allstate Ins Co v. Doody, App, 193 So.2d 687. 
-Grant v Bell, 288 S.E2d 907, 161 GaApp 878 
—Williams v Safeco Ins. Co of America, 298 
N.E.2d 135, 34 Ohio St.2d 237. 

-In re Hams’ Estate, 245 A2d 647, 431 Pa. 293, 
cert den. 89 S.Ct. 718, 393 U.S. 1065, 21 L,Ed2d 
707. 

—‘Trantham v, Roper, Civ.App., 308 S.W 2d 195, 
err. ref no rev. err.—Atkins v. Home, Civ App., 
470 S.W 2d 229 

.—GJ.S. cited in Brown v. Whitley, 183 S.E2d 
258, 261, 12 N.C.App 306 
ti—Morrison v. Walker Bank & Trust Co., 360 P.2d 
1015, 11 Utah 2d 416. 
urance agents 

1) Other matters 

in.—National General Ins Co. v. American Stan¬ 
dard Ins. Co. of Wisconsin, 249 N W.2d 453, 311 
Minn. 415. 

L —In re Lapp’s Will, 158 N Y.S.2d 215, 3 A.D.2d 
55, affd 163 N Y.S 2d 972, 3 NY.2d 735, 143 
N.E2d 519. 
fe as agent 

2) Other instances. 

in—In re Upchurch’s Estate, 466 SW.2d 886, 62 
Tenn.App. 634 
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. U S —M.F.A. Mut. Ins. Co. v Dixon, D C.Ark., 
243 F.Supp. 806 

l—A nderson v. Department of Family and Children 
Services, 163 S.E2d 328, 118 Ga.App. 318. 
d.—Reddy v. Mody, 388 A.2d 555, 39 MdApp. 675. 
ash.—May v. Triple C Convalescent Centers, 578 
P.2d 541, 19 Wash.App. 794. 

Itere employer dead 

ass.—Banaghan v. Dewey, 162 N E2d 807, 340 Mass. 
73. 

i. U.S.—Kingwood Oil Co. v. Bell, D.C.I11., 136 
F.Supp. 229, affd., CA., 244 F.2d 115. 

)wa—Thuman v. Monroe County Trusk A Implement 
Co„ 255 N.W.2d 331. 

I.C.—King v. National Union Fire Ins. Co., 128 S E 2d 
849, 258 N.C. 432. 
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Stockholder or officer distinguished 

Fla,—Allstate Ins, Co. v Doody, App., 193 So 2d 687. 

44. Fla.—Barber v. Adams, App. 208 So 2d 869 
Ga.—Sumter County v Pritchett, 186 S.E2d 798, 125 

GaApp 222 

Mich—Skuta v Hnbek. 143 N W.2d 157, 3 Mich App, 
633. 

Wash —Deacy v College Life Ins. Co, of America, 607 
P 2d 1239, 25 Wash.App 419. 

Agent’s consequential and indirect interest im¬ 
material 

HI.—Gieseke v Hardware Dealers Mut Fire Ins. Co, 
208 N.E2d 900, 61 Ill App 2d 119. 

Plant manager 

U S —Pittsburgh Die Sinkers Lodge No 50 of Intern 
Die Sinkers’ Conference v. Pittsburgh Forgings Co, 
D C Pa., 255 F.Supp 142. 

45. U.S—Baumel v Travelers Ins Co, DC NY., 
179 F.Supp 88 

Md—Reddy v. Mody, 388 A.2d 555, 39 Md.App. 675 

Person otherwise incompetent not rendered 
competent hy agency 

Utah—Momson v Walker Bank & Trust Co, 360 P 2d 
1015, 11 Utah 2d 416. 

46. In Georgia 

(1) Ga.—Brock v Geriach, 191 S.E2d 38, 229 Ga. 
295. 

(7) Other instances. 

Ga.—Hasty v Wilson, 158 S.E2d 915, 223 Ga. 739 
Massachusetts Bonding & Ins. Co. v. Bins A 
Equipment Co, 112 S.E2d 626, 100 GaApp. 847 
—Barnwell v State Highway Dept, 132 SJE2d 
842, 108 Ga App 335—Wainwnght v. Conger, 147 
S.E2d 28, 113 GaApp 27. 

In Indiana 

(6) Active negotiation of agreement required to ren¬ 
der agent incompetent. 

Ind—Hoopingamer v Bowser, 287 N E2d 570, 153 
Ind.App. 399. 

In Michigan 

(4) U S —A P. Hopkms Corp. v. Studebaker Corp., 
Onan Division, D.C.Mich., 355 FJSupp. 816, affd., C.A., 
496 F.2d 969. 

(8) Agent for both parties, 

Mich —Hoskey v. Hoskey, 151 N.W.2d 227, 7 Mich. 
App 122. 

§ 181. -Partners 
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47. Iowa—In re Thompson's Estate, 164 N W.2d 141 
Mo—Jones v. Dewitt, 499 S.W.2d 524. 

52. Fla—Wasserman v. Weiss, App., 313 So.2d 97. 
Ky.—Pendleton v Strange, 381 SW.2d 617. 

53. Wyo.—Kessler v. Kessler, 380 P.2d 770 

§ 182. -Attorney 

Library References 

Witnesses «=>140(16). 

58. U.S.—Mutual Life Ins. Co. of N.Y. v. Ginsburg, 
D.CPa., 125 F.Supp. 920, app dism., CA, 228 
F.2d 881, cert. den. 76 S.Ct. 1050, 351 U.S. 979, 
100 L,Ed 1495, reb. den. 77 S.CL 26, 352 U.S. 
813, 1 L.Ed.2d 71, reh. den. 78 S.Q. 114,355 US. 
875, 2 L.Ed.2d 79. 

Ala.—Brooks v. Everett 124 So .2d 105, 271 Ala. 354. 
Fla.—Security Trust Co. v. Grant, App., 155 So.2d 805. 
Ill.—Truman’s Estate v. Gentz, 336 N.E2d 766, 32 
IllApp.3d 886. 

j 0W a—In re Guardianship of Anderson, 78 N.W.2d 
788, 247 Iowa 1291 
Ky.—Adams v. Flora, 445 S.W.2d 420. 

Mo.—Matter of Soper’s Estate, App., 598 S-W.2d 528. 
N.Y.—Gabbe v. Kkban Drug Corp., 161 N.Y.S.2d 245, 
6 Misc.2d 457. 

Ohio—Alliance First Nat. Bank v. Maus, 137 N.E2d 
305, 100 Ohio App. 433, petition to vacate dism. 
149 N.E2d 20. 
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Pa.—In re Gelb's Estate, 38 D. A C.2d 203. 16 Fiduci¬ 
ary 1C8, affd 228 A,2d 367, 425 Pa. 117. 

S C.—Havird v Schmeil, 166 S.E.2d 801. 252 S.C 404. 
Tex.—In re Wilhams’ Estate, Cw App., 301 S.W.2d 696, 
ctt. ref. no rev err. 

Wash.—Inland-Ryerson Const. Products Co. v. Brazier 
Const Co, 500 P.2d 1015, 7 WaabApp 55S. 67 
AL.R~3d 914. 

Wb.—C asper v. McDowell, 205 N W.2d 753, 58 Wis.2d 
82. 

Liability for costs ianffkieat interest 
N.Y.—In re Stacer’s Win, 214 N.Y.S 2d 746, 13 AD.2d 
164, affd 181 N.E2d 769, 227 N.YS Jd 26, II 
NY2d 78a 

Former attorney preparing instruments 
III—In re McCaffrey’s Estate, 176 NE2d 545. 31 
IlLApp.2d 413. 

Nonparty affiant’s attorney 

NC—Whitley v Coltrane, 309 S.E2d 712, 65 N.C. 
App. 679, 

59. Pa —In re Gelb’s Estate, 228 A.2d 367, 425 Pa. 
117 

In re Gelb’s Estate, 38 D. A C.2d 203, 16 
Fiduciary 108, affd 228 A2d 367, 425 Pa. 117. 

page 628 

61. Effect of withdrawal from case 

Fla —Security Trust Co. v Grant, App, 155 So.2d 805 

62. Wash.—Inland-Ryerson Const Products Co. v 
Brazier Const. Co, 500 P.2d 1015, 7 Wash.App. 
558, 67 A.L.R 3d 914 

64. U.S.—American Securit Co. v. Shatterproof Glass 
Corp., D.C Del, 154 F.Supp. 89a *ffd, CA, 268 
F,2d 769, Cert, den 80 S.Cl 2ia 361 U.S. 902,4 
L.Ed 2d 157, reh. den. 80 S.Ct. 584, 361 U.S. 973, 
4 L Ed.2d 553 

66. Colo.—In re Enz’s Estate, 515 P.2d 1133, 33 
ColoApp. 24 

68. m—In re Fordyce’s Estate, 265 N.E2d 886, 130 
IllApp.2d 755 

Ma—Pasternak v Mashak, 428 S.W.2d 565, cert. den. 

88 S.Ct. 821, 390 U.S. 907, 19 L.Ed.2d 872. 
Neb.—In re Strickland's Estate, 149 N.W.2d 344, 181 
Neb. 478. 

Tenn.—Pierce v. Tharp, 430 S.W.2d 787, 58 TennApp. 
362, revd on oth. grds., Sup., 455 S.W.2d 145, reh. 
den. 457 S.W.2d 529, petition is dism. 461 S.W.2d 
950, cert den. 91 S.Ct. 1527, 402 U.S. 929, 28 
L.Ed.2d 863. 

70. In Georgia 

(2) U.S.—Pittsburgh-Erie Saw Cop v. Southern Saw 
Service, D.C Ga., 136 F.Supp. 96, mod cm oth. grds., 
C.A, 239 F.2d 339, cert. den. 77 S,Ct 1047, 1048, 353 
U.S. 964, 1 LEd.2d 914 

§ 183. -Creditors 

Library References 
Witnesses <£=*140(18). 
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71. Pa.—In re Carr’s Estate, 258 A.2d 628, 436 Pa. 
47 

In re Wilson’s Estate, 19 D. A G2d 5ia 9 
Fiduciary 565, 49 Luz.L.Reg. 289. 

72. Alaska—In re Hewett’s Estate, 358 P.2d 579. 
Tex.—Morris v. Ratliff, CivApp., 291 S.W.2d 418, err. 

ref. no rev. err. 

74. Iowa—Sisson v. Johnson, 187 N.W.2d 745. 
Utah—Cook v. Gardner, 381 P.2d 78, 14 Utah 2d 193. 

Creditors of a party are competent 
under a statute which in terms ex¬ 
cludes only a party. 775 
77.5. Creditor of corporate party 
NJ—Know The Facts, Inc. v. Ryan, 137 A2d 611, 48 
NJ.Super. 453. 
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5 184. — Employee 

P8. Ala—C.J.S. cited in Sheppard v T. R. Miller 
Mill Co., Inc., 332 So.2d 374, 376. 

^.Y.—In re Andrus’ Estate, 381 N.YS.2d 985, 85 
Misc.2d 1062. 

’a.—In re Park’s Estate, 9 Bucks 241 
Vash.—Zenith Transport, Limited v. Bellingham Nat 
Bank, 395 P.2d 498, 64 Washed 967. 

Vis.—Carson v. City of Beloit, 145 N.W2d 112, 32 
Wis.2d 282. 

Interest in outcome of litigation 

(1) Other instances. 

Ta—Garcia-Rios v, Dade County, App., 392 So 2d 
309. 

Vidow of corporate employee 

ia.—Travelers Indent. Co. v. State Farm Mut Ins. Co., 
202 S E 2d 260, 130 GaApp. 51. 
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0. U.S.—Hortman v. Henderson, C.A.I1L, 434 F.2d 
77. 

da.—GJJS. cited in Sheppard v. T. R. Miller Mill Co, 
Inc, 332 So.2d 374, 376 

/.Va—Coleman v. Wallace, 104 S.E.2d 349, 143 
W.Va. 669. 

I. Mich.—Henning v. Riegler Water Well Drilling, 
Inc., 103 N.W.2d 429, 360 Mich. 288. 

185. -Officer, Member, or 

Stockholder of Corpora¬ 
tion or Association 

4. Ala.—Bank of Southeast v. Koslin, 380 So.2d 826. 
Id.—Guernsey v. Loyola Federal Sav. and Loan Ass’n, 
172 A.2d 506, 226 Md. 77—Whitney y. Halibut, 
Inc., 202 A.2d 629, 235 Md. 517. 

J. —Know The Facts, Inc, v. Ryan, 137 A.2d 611, 48 
NJ.Super. 453. 

kL—Deaton, Gassaway & Davison, Inc v. Thomas, 
564 P.2d 236. 

l—K ine v. Forman, 209 A.2d 1, 205 Pa.Super. 305. 
In re McLane’s Estate, 34 D. & C.2d 574, 14 
Fiduciary 631. 

f. Md.—Guernsey v. Loyola Federal Sav. and Loan 
Ass’n, 172 A 2d 506, 226 Md. 77—Whitney v 
Halibut, Inc, 202 A.2d 629, 235 Md. 517. 
inn.—Marvin Oreck, Inc. v. Connecticut General Life 
Ins. Co., 186 N,W.2d 673, 290 Minn. 23. 

J.—Know The Facts, Inc. v. Ryan, 137 A.2d 611, 48 
NXSuper 453. 

I. Md.—Guernsey v. Loyola Federal Sav. and Loan 
Ass’n, 172 A 2d 506, 226 Md. 77—Whitney v. 
Halibut, Inc, 202 A.2d 629, 235 Md. 517. 

J, —Know The Facts, Inc, v. Ryan, 137 A.2d 611, 48 
NJ.Super 453. 

. Colo.—Music City, Inc. v. Duncan's Estate, 523 
P.2d 983, 185 Colo. 245. 

tr—!Rosenberg v. Boston Corp, App, 310 So.2d 40. 
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. U.S —Super Valu Stores, Inc. v. First Nat. Bank 
of Columbus, Ga, D.GGa, 463 F.Supp. 1183. 
i.—Taylor v. First Nat Bank of Tuskaloosa, 189 
So.2d 141, 279 Ala. 624. 

1.—Dubois County Mach. Co, Inc. v. Blessinger, 299 
N.E.2d 207, 157 Ind.App. 115. 

» Miss.—Central Optical Merchandising Co. v. 

Lowe’s Estate, 160 So.2d 673, 249 Miss. 61. 
f.—Jewell v. Irvmac Shoe Shops, Inc, 187 N.Y.S.2d 
412, 19 Misc.2d 815. 

, Pa—Madriw v. Pennsylvania Threshermen, 43 
Wash.Co. 109. 

Savings and loan association. Of- 
ler of savings and loan association 
bach is a party is competent to testi- 

^ VlWif . nbrmw yv. Loyola Federal Sav. and Loan 
3»4MWmi^S06,226Md.77. 


8. U.S.—American Cas. Co v. M.S.L Industries, Inc, 

Howard Industries Division, C.AWis, 406 F 2d 
1219 

Ill.—First Nat. Bank of Lake Forest v Chicago Nat. 

Life Ins. Co, 278 N.R2d 833, 3 Ill,App 3d 769. 
Mo.—CJ^. cited in Beckers-Behrens-Gist Lumber Co. 
v. Adams, App, 311 S.W.2d 70, 73 

9. Mo -Beckers-Behrens-Gist Lumber Co. v. Adams, 

App, 311 SW 2d 70. 
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§ 186. Person from Whom Party or 
Interested Person Derives 
Title or Interest 

17. N.Y.—Friedman v U.S Fidelity & Guaranty Co, 
170 N.Y S.2d 226, 9 Misc.2d 306—Curtis v, Hen- 
nequin, 212 N Y S.2d 796, 27 Misc.2d 1042. 

page 635 

47. Mo.—Beckers-Behrens-Gist Lumber Co. v. Ad¬ 
ams, App, 311 S.W.2d 70. 

§ 187. -Assignor 

48. Pa.—In re Lynch’s Estate, 235 A.2d 412, 427 Pa. 
476. 

In re Firkaly’s Estate, 23 Beaver 90, 11 Fiduciary 
565. 

Tex —Ditto v. Ditto Inv. Co, 309 S.W.2d 219, 158 Tex. 
104. 

WVa.—Butler v. Rader, 187 S.E2d 627, 155 WVa 
838. 
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66. Mich.—Stackable v. Stackpole, 32 N.W. 808, 65 
Mich. 515. 

Purpose of provision 

Mich.—Mitrage v. Bankers Life & Cas. Co, 129 
N.W 2d 874, 373 Mich. 573. 

§ 190. -Agent 

page 637 

91. Ga.—Christian v. Allstate Ins. Co, 262 S.E2d 
621, 152 Ga.App. 358. 

Iowa—Laing v. State Farm Fire & Cas. Co, 236 
N.W.2d 317. 

Mo.—Matter of Soper’s Estate, App, 598 S.W.2d 528. 
N.Y.—Reynolds v. Snow, 197 N YS.2d 590, 10 AD.2d 
101, affd. 204 N.Y.S.2d 146, 8 N.Y.2d 899, 168 
N.E.2d 822—Brown v. Ingersoll, 226 N.Y.S.2d 
479. 

OkL—Deaton, Gassaway A Davison, Inc. v, Thomas, 
564 P.2d 236. 

Pa—Visscher v. O’Brien, 418 A.2d 454, 274 PaSuper. 
375. 

Sadoski v. Edris, 52 Berks 112, 74 Montg. 13. 

§ 191. -Husband and Wife 

page 638 

5. Cal.—Gianotti v. McDonald, 29 Cal.Rptr. 275, 213 
GAJd 744. 

§ 192. Surviving Party to Contract, 
Cause of Action, or Trans¬ 
action 

Library References 
Witnesses <s»144(l) et seq. 
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10. Colo.—Bennett v. Kresse, 483 P.2d 384, 174 Colo. 
200 . 

Miss-—Bourn v. Bourn, 375 So.2d 421. 

Mo.—Flanagan v. DeLapp, 533 S.W.2d 592. 

N.Y.—In re Gilligan’s Estate, 157 N.Y.S.2d 740. 
N.G—Godwin v. Tew, 248 S.E.2d 771, 38 N.GApp.* 
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Pa.—Kuhns v. Brugger, 135 A.2d 395, 390 Pa, 331,6| 
A.L.R.2d 761—In re Gay’s Estate, 264 A.2d 632, 

438 Pa. 183. 

Denmck v. Scheiwer, 38 Erie 280, affd. 113 Aid 
318, 381 Pa 200. 

Witnesses held incompetent under partial* 
circumstances 

(4) Ky.—Giberson v. Wilson, 322 S.W.2d 466. 

11. Minn.—Caldis v. Curtis Hotel Co., 95 N.WJd 
641, 255 Minn. 98. 

12. U.S,—U.S. Rubber Co. v. Consolidated Trimmim 
Corp., D.CN.Y., 218 F.Supp. 498. 

Wash —Runkle v. Bank of California, 614 P.2d 226,26 
Wash.App. 769. 

14. U.S.—Gay v. McCaughan, C.A.Fla, 272 F.2d 
160. 
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15. Mo.—Flanagan v. DeLapp, 533 S.W.2d 592, 

16. Miss.—Poole v. McCarty, 127 So.2d 398, 240 
Miss. 347. 

17. Mo.—Matthews v. Truxan Parts, Inc., App., 327 
S.W.2d 28. 

Pa—Sadoski v. Edris, 52 Berks 112, 74 Montg. 13. 

19. Pa.—Simum v. Caranesc, 39 West. 129. 

13. Pa.—In re Hendrickson’s Estate, 130 A.2d 143, 
388 Pa 39. 

24. Miss.— CJJS. cited in Poole v. McCarty, 127 
So.2d 398, 402, 240 Miss. 347. 
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34. U.S.—Super Valu Stores, Inc. v. First Nat Bank 
of Columbus, Ga., D.GGa., 463 F.Supp. 1183. 

§ 193. -Party to Bill or Note 

35. Fla.—CJJS. cited In Broward Nat. Bank of Fort 
Lauderdale v. Bear, App., 125 So.2d 760, 762, 84 
A.L.R.2d 1352. 

Minn.—Caldis v Curtis Hotel Co., 95 N.W.2d 641,235 
Minn. 98. 

Pa—Warrick v, Warrick, 18 Som. 166. 

§ 194. -Party to Deed, Mort¬ 

gage, Sale, or Lease 

43. Ky.—Rodgers v. Hendrickson, 293 S.W.2d 456. 

Miss.—Grubbs v. Everett, 111 So.2d 923, 236 Miss. 698. 

Pa.—Tapler v. Frey, 132 A.2d 890, 184 PaSuper. 239. 

Vt.—Bemis v. Lamb, 383 A.2d 614, 135 Vt. 618. 

Rule held inapplicable 

Ind.—Summerlot v. Summerlot, App., 408 N.R2d 820. 

N.D.—Trengen v. Mongeon, 206 N.W.2d 284. 
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45. Purchasers held not disqualified to testify 
as to value 

Pa.—Hepler v. Atts, 192 A.2d 138, 201 PaSuper. 236. 

46. Iowa—Luse v. Grcnko, 100 N.W.2d 170, 251 
Iowa 211. 

48. Ga.—Whitton v. Whitton, 131 S.E.2d 189, 218 
Ga. 845. 

Old.—Rush v. Champlin Refining Co., 357 P.2d 984. 

§ 195 . -Trustee 

54. N.Y.—In re Rosenhirsch’s Estate, 194 N.Y.SJd 
787, 20 Misc.2d 307. 

§ 196. —— Donor or Donee . 

56. El.—In re McVicker’s Estate, 188 N.E.2d 731, 39 
m.App.2d 389. 

Pa—In re McCarty’s Estate, 42 Erie 25—In re Mc¬ 
Donald’s Estate, 3 Adams LJ. 193—In re Howert- 
er’s Estate, 54 Berks 237. 

Before a donee may testify, it must be 
established prima facie that a valid gift 
was made to donee during the dece¬ 
dent’s lifetime, and if this fact is not 
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hed then the donee may not 

—In re Donsavage’s Estate, 218 A.2d 112, 
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id inapplicable 
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*.—Myers v. Griffith, 495 SW.2d 447 

-Effect of Death of Co¬ 
party 

—Younginger v. Heckler, 410 A.2d 340, 269 
Super. 445. 
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App.2d 369. 

Iowa—In re Lenders* Estate, 78 N.W.2d 536, 207 Iowa 
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HI.—Fleming v. Fleming, 406 N R2d 879, 40 Ill Dec 
676, 85 IU.App.3d 532. 
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39. Ala.—First Nat Bank of Birmingham v Chiches¬ 
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124—Zietz v. Turner’s Estate, 452 P.2d 1, 168 
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6 Misc.2d 457. 
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N.Y.—Diers v. Heckelman, 181 NYS.2d 722, 16 
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W.Va.—Keller v. Hartman, 333 S.E 2d 89 
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82. ni.— Hudson v. Augustine’s Inc., 218 N.R2d 510, 
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Iowa 1316 

Md.—Jones v. Selvaggi, 139 A 2d 246, 216 Md. 1. 
Mich.—Balcer v. Peters, 195 N.W.2d 83, 37 MichJVpp 
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375. 

Miss.—Parnell v. First Sav. and Loan Ass’n of Leake* 
viUe, 336 So 2d 764. 
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S.W.2d 842. 



97 CJS 99 


Wash.—Vogt v. Hovander, 616 P 2d 660, 27 Wash App. 
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Angeles, 342 P.2d 56, 171 C.A.2d 816, app. dam. 
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N.R2d 271, 101 IllApp.2d 366. 
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32. Minn.—Marvin Oreck, Inc. v. Connecticut Gener¬ 
al Life Ins. Co., 186 N.W 2d 673, 290 Man. 23 
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III—Belfield v. Coop. 134 N E2d 249, 8 IR2d 293, 58 
A L R 2d 1008 
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ing to Matters Equally 
within Knowledge of De¬ 
cedent or Incompetent 
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Mich.—Daniels v Goodwin Pontiac Co, 82 N.W.2d 
444, 348 Mich. 121. 
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ness to testify in his behalf 
Mich.—In re Potter’s Estate, 88 N W 2d 452, 351 Mich. 
326, 66 A.L.R 2d 710. 
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Wefl Drilling, Inc., 103 N.W 2d 429, 360 Mich 
288 

Statute applies only to “opposite parties” 

Mich —In re Potter’s Estate, 88 N.W.2d 452, 351 Mich. 
326, 66 A L.R2d 710. 

51. Mich —Beadle v. Gillingham, 81 N W.2d 230, 348 
Mich. 1 

Bryson v. Stone, 190 N.W.2d 336, 33 Mich App. 
512 

54. Mich.—Beadle v. Gillingham, 81 N.W.2d 230, 348 
Mich. 1. 

Tex.—Westhoff v. Reitz, Gv.App., 554 SW.2d 1, err. 
ref. no rev. err. 

55. Mich —Skiff v Dickens, 196 N.W 2d 481, 38 
Mich.App 357. 
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Under a provision permitting a party 
to testify as to a matter equally within 
the knowledge of the decedent if some 
material portion of the testimony is 
supported by other material evidence 
tending to corroborate his claim the 
court may not exclude such party's 
testimony because he does not believe 
the proffered corroborative evi¬ 
dence. 635 

63.5. Mich.—Braidwood v. Harmon, 187 N.W.2d 
559, 31 Mich. App. 49. 

§ 215(7). -Under Statutes Relat¬ 

ing to Transactions or 
Communications with 
Decedent or Incompe¬ 
tent 

65. US—Winston v. Roc, D.GTenn., 246 F.Supp. 
246. 

Ala.—Taylor v. First Nat. Bank of Tuskakxsa, 189 
So.2d 141, 279 Ala. 624—James v. Mizefl, 26S 
So, 2d 866, 289 Ala. 84. 

Ark.—Smith v. Dean, 290 S.W.2d 439, 226 Ark 438. 
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Del.—Kaafmann v. McKeown, 193 A.2d 81, 6 Storey 
217. 

Fla.—dark v. Gnmsfey, App., 270 So.2d 53. 

Gr—Fuller v Fuller, 97 S.R2d 306, 213 Ga. 103. 

Ill— Matter cf Netberton’s Estate, 378 N.E2d 800, 19 
Ill.Dec. 185, 62 IB.App.3d 55. 

Iowa—In re Winslow’s Estate, 147 N.W.2d 814, 259 
Iowa 1316 

Ky.—Massachusetts Bending A Ins. Co. v. Huffman, 
340 S.W.2d 447—Comb* v. Combs, 380 S.W.2d 
2T. 

Md—Jones v. Selvaggi 139 A.2d 246, 216 Md. 1. 

Mont.—Bender v. Bender, 397 P.2d 957, 144 Mont 
470 

N.Y—Zibbon v. Town of Cbeektowaga, 382 N.Y5.2d 
152, 51 A.D.2d 448, app dism. 355 N.E.2d 388,39 
N.Y,2d 1056, 387 N.Y.S.2d 428. 

N.D —Hruby v. Romawck, 128 N.W.2d 106. 

Tem.—Watts v. Rayman, 462 S.W.2d 520, 62 Tain. 
App. 333. 

Tex-Grant v. Griffin, 390 S.W.2d 746-Villarreal v. 
Villarreal, Civ.App., 389 S.W.2d 734. 

Tort actions 

Term—Christofid v. Johnson, 290 S.W.2d 215, 40 
Tenn App. 197. 

Test as to applicability of statute 

NJ.—Know the Facts, Inc. v. Ryan, 137 A.2d 611, 48 
NJ.Super. 453. 

Tenn.—Chnstofid v. Johnson, 290 S.W,2d 215, 40 
Tenn. App. 197. 
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66. US.—Winston v. Roe, D.GTenn., 246 F-Supp. 
246. 

Fla.—Ofaben v Robinson, App, 248 So.2d 534. 

Ga—Pertilla v. Farley, 234 S-E.2d 125, 141 Ga.App. 
620. 

Iowa—Thompson’s Estate v. OTool, 175 N.W.2d 598— 
Solbrack v. Fossdman, 204 N.W.2d 891. 

N Y —Petition of Jennings, 143 N.Y S.2d 383,286 App. 
Div. 256, affd. 152 N.Y.S.2d 305, 1 N.Y.2d 762, 
135 N.E2d 56—Application of LaManna, 259 
N.Y &2d 987, 23 A.DJ2d 957—Lalor v. Duff, 281 
N.Y.S.2d 614, 28 A.D.2d 66. 

N.C-CJ.S. cited ia Tharpe v. Newman, 125 S.R2d 
315, 318, 257 N.C. 71—Godwin v Wachovia Bank 
& Trust Co., 131 S.R2d 456, 259 N.G 520—Whit¬ 
ley v. Redden, 171 S.R2d 894, 276 NC. 263. 

Tenn—Watts v. Rayman, 462 S.W2d 520, 62 Tenn. 
App 333. 

67. Ala.—Gilbreath v. Levi, 105 So.2d 96, 268 Ala. 
148. 

68. Ala.—Sheppard v. T. R, Miller Mill Co, Inc, 332 
Sa2d 374 

Ariz.—Kerwin v. Bank of Douglas, 379 P.2d 978, 93 
Ariz. 269, 13 A.L.R.3d 398. 

Ark.—Pierce's Estate v. Pierce, 366 S.W.2d 276, 236 
Ark 412—Elsde v. Beaudoin, 398 S.W.2d 676,240 
Ark. 227. 

Ga.—Smith v. Smith, 152 S.R2d 560, 222 Ga. 694, app. 
after remand 156 S.R2d 901, 223 Ga. 560. 

N.Y.—In re Wolfs Will, 214 N Y.S.2d 168, 29 Misc.2d 
188—International Packaging Corp. v. Marshall, 
326 N Y.S.2d 462, 68 Misc 2d 575. 

N.C.—Waddell v. Carson, 97 S.K2d 222, 245 N.G 
669—Whitley v. Redden, 171 S.R2d 894, 276 N.G 
263. 

N.D.—Knoepfle v. Sole©, 108 N.W.2d 456. 

S.G—Lisenby v. Newsom, 107 S.E2d 449, 234 SG. 
237. 

Tex—Harper v. Johnson, 345 S.W.2d 277, 162 Tex 
117. 

Wash.—Malacky v. Scheppler, 419 P,2d 147, 69 
Wash. 2d 422. 
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69. Ala.—Gibson v. McDonald, 91 So.2d 679, 265 
Ala. 426. 

Ga.—PertilU v. Farley, 234 S.E.2d 125, 141 GaApp. 
620. 
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Ill.—Matter of Netherton’s Estate, 378 N.E.2d 800, 19 
lll.Dec. 185, 62 Ill.App.3d 55 

Iowa—In re Guardianship of Anderson, 78 N W.2d 
788, 247 Iowa 1292—In re Palmer’s Estate, 122 
N.W.2d 920, 255 Iowa 428—Patterson v. Patter¬ 
son’s Estate, 189 N.W.2d 601. 

N C.—Fesmire v. First Union Nat. Bank of N.C, 148 
S.E.2d 589, 267 N.C 589 
Brown v. Green, 165 S.E2d 534, 3 N.C.App. 
506, app. after remand 175 S E.2d 379, 9 N C.App 
12 . 

Tenn—Chnstofiel v. Johnson, 290 SW2d 215, 40 
Tenn.App. 197. 

Persons present on occasion 

Wash.—Dtel v Beekman, 499 P.2d 37, 7 Wash.App 
139. 

71. Wash.—Diel v Beekman, 499 P 2d 37, 7 Wash. 
App., 139. 
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74. Iowa—C.J.S. cited in Solbrack v. Fosselman, 204 
N W 2d 891, 893. 

75. Test 

Tex—Griffin v. Griffin, Civ App, 306 S.W.2d 196, err 
dism.—Day v. Day, Civ.App, 421 SW2d 703 

76. U.S.—Chumbler v. McClure, C A Tenn., 505 F.2d 
489, 164 U S App.D.C. 282 

Del —Kimmel v Wilmington Trust Co., Ch., 287 A 2d 
760. 

Fla.—Leigaton v. Hannon, App., Ill So 2d 697. 

Neb.—In re Mueller’s Estate, 89 N.W.2d 137, 166 Neb 
376 

S.C.—Bums v. Caughman, 178 S.E.2d 151, 255 SC 
199. 

Tex.—Hatton v. Turner, Civ.App., 622 S.W.2d 450. 

Matters of contract and tort 

Del.—Kaufmann v. McKeown, 193 A.2d 81, 6 Storey 
217. 

Wash—In re Shaughnessy’s Estate, 648 P.2d 427, 97 
Wash.2d 652, app. after remand 702 P 2d 132, 104 
Washed 89 

Concert of action 

S.C.—Hicks v Battey, 192 S.E2d 477, 259 SC 426 

Tex.—Adams v. Barry, 560 S W 2d 935 

Including observations of unilateral acts of de¬ 
ceased 

Tex.—Insurance Co. of America v. Royer, Civ.App., 
547 S.W.2d 350, err. ref no rev. err ’ 

79. Fla—Tom v. Messinger, App, 235 So 2d 333. 

80. Fla.—Day v. Stickle, App., 113 So.2d 559, 80 
A.L.R.2d 1291—Collins v. Farley, App, 137 
So.2d 31, judgment quashed in part, Sup, 146 
So.2d 366, on remand, App., 147 So.2d 593, rearg 
147 So 2d 593. 

Neb—In re Mueller’s Estate, 89 N W.2d 137, 166 Neb. 
376. 

Tex.—Dominy v. Dominy, Civ.App., 305 S.W.2d 389. 

Wyo.—Kessler v. Kessler, 380 P.2d 770 

81. Ala.—Buckalew v. Haskew, Civ., 346 So.2d 451. 

82. N.D.—Knoepfle v. Suko, 108 NW.2d 456. 

83. Fla.—Collins v. Farley, App, 137 So.2d 31, judg¬ 
ment quashed in part, Sup, 146 So 2d 366, on 
remand, App., 147 So.2d 593, rearg. 147 So.2d 
593 

IU.—Schneider v Russell, 177 N.E.2d 5, 32 Hl.App 2d 

112 . 

Neb.—In re Mueller’s Estate, 89 N.W.2d 137, 166 Neb. 
376—Bowers v. Maire, 137 N.W.2d 796, 179 Neb. 
239. 

84. Fla.—Farley v Collins, 146 So 2d 366, on remand 
147 So.2d 593 

S.C.—Hicks v. Battey, 192 S.E.2d 477, 259 S.C. 426. 

Activities preceding accident 

(2) Other matters. 

Fla.—Day v. Stickle, App., 113 So.2d 559, 80 A.L.R.2d 
1291—Tom v. Messinger, App, 235 So.2d 333. 

Accident between strangers 

Del.—Connor v Lyness, 284 A 2d 473. 


N.C—Brown v. Whitley, 183 SE2d 258, 12 N.C.App. 
306. 

N.D.—Knoepfle v. Suko, 108 N.W.2d 456. 

Tex.—Harper v Johnson, 345 S W 2d 277, 162 Tex. 
117. 

Grant v. Griffin, Civ App, 383 S.W 2d 643, 
affd, Sup., 390 S W.2d 746 

86. Tex —Dominy v. Dominy, Civ App, 305 S W 2d 
389—Grant v Griffin, Civ App , 383 S W.2d 643, 
affd, Sup , 390 S.W.2d 746 
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88. US—Schwerin v Leibowitz, DC.NY., 358 
FSupp 195 

91. N.Y —In re Kennedy’s Estate, 290 N.Y S 2d 964, 
56 Misc.2d 1092—In re Mam’s Estate, 293 N Y 
S 2d 670, 57 Misc.2d 793 

NG—Smith v. Dean, 163 SE2d 551, 2 N C.App 
553—Brown v. Green, 165 S E.2d 534, 3 N C.App. 
506, app. after remand 175 S.E 2d 379, 9 N C App 
12 . 

94. N.D.—Knoepfle v Suko, 108 N.W.2d 456. 

Utah—Morrison v. Walker Bank & Trust Co., 360 P 2d 

1015, 11 Utah 2d 416 

95. Ga.—Simmons v Larry, 136 S.E 2d 502, 109 Ga. 
App 424. 

96. Wash.—Diel v Beekman, 499 P.2d 37, 7 Wash 
App 139 

97. NY.—In re French’s Will, 185 NYS.2d 132, 8 
A.D.2d 660 

NG—Carswell v Greene, 116 S.E.2d 801, 253 NC 
266. 

Tex—Rothman v Gillett, Civ.App, 315 SW2d 956, 
err. ref no rev err 

98. Mo —Fellows v Farmer, App , 379 S W 2d 842 
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I. Ariz.—Quila v Schafer’s Estate, 438 P.2d 770, 7 

Ariz.App. 301 

6. Me.—Goldstein v. Sklar, 216 A. 2d 298 

II. Ga—Simmons v Larry, 136 SE2d 502, 109 Ga. 
App. 424. 

Iowa—In re Grahlman’s Will, 81 N.W2d 673, 248 
Iowa 535—In re Palmer’s Estate, 122 N.W 2d 920, 
255 Iowa 428. 

Miss.—Mizell v. Black, 369 So.2d 755 
N.C.—Archer v Norwood, 246 S.E 2d 37, 37 N.C.App. 
432, cert. den. 248 S.E 2d 249, 295 NC 645. 

§ 215(8). -Under Statutory Ex¬ 

ceptions 
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30. Not refutable nor directly related 

III. —Dooley v. Darling, 324 N E2d 684, 26 Ill App.3d 

342. 

31. Ill.—Dooley v. Darling, App., 324 N.E.2d 684, 26 
Bl.App.3d 342 

N.Y.—Hawkins v. Unterbom, 369 N.Y$.2d 233, 48 
AD.2d 176. 

33. Idaho—Argyle v. Slemaker, 585 P2d 954, 99 
Idaho 544, app. after remand 691 P.2d 1283, 107 
Idaho 668. 

Banking transactions. Under stat¬ 
ute, conversations of banking officials 
with decedents pertaining to banking 
transactions are exempt. 34,5 
34.5. Conversations of officer of mortgagee 
and deceased mortgagor 
N.Y.—Domestic Finance Corp. v. Tinney Cadillac 
Corp., 197 N.Y.S 2d 693, 23 Misc.2d 153 
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37. Held competent to testify as to conditions 
after death 

Ill.—Martin v. Miles, 190 NE2d 473, 41 Ill.App.2d 
208. 
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40. Mo.—Birdsong v Ladwig’s Estate, Ado 
S.W.2d 471 a 

46. Evidence necessary to warrant exerdsei 
discretion 

Mont.—Johnson v. Mommoth Lode & Uranium Em k 
ration Corp, 348 P2d 267, 136 Mont. 420.^ 

Record held to disclose no foundation for 
cise of discretion 

Mont.—Johnson v Mommoth Lode & Uranium Exnfe 
ration Corp., 348 P 2d 267, 136 Mont. 420 ^ 

§ 216. Particular or Specific Mat 
ters. Facts, Transaction! 
or Communications 
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52. N.Y.—In re French’s Will, 185 N.Y S 2d 132, 
A D.2d 660 

N C —Wachovia Bank & Trust Co., N. A v. Rubai 
293 S.E 2d 749, 306 N C. 417, reh den 302 S.E2 
884, 306 N C. 753 

Okl—Pfleider v. Smith, 370 P 2d 17 

53. Cal—In re Sears’ Estate, 6 CalRptr 148, II 
C.A 2d 525 

54. Mo —Beasley v Beasley, App., 553 S W.2d 54’ 

55. Ga—Ireland v Matthews, 171 SE2d 387, U 
Ga.App 510 

N C.—Matter of Cooke, 246 S.E 2d 801, 37 N.C An 
575. 

56. U.S.—’Wmston v. Roe, D.GTenn, 246 F.Sra 
246 

N.C.—Collins v. Covert, 98 S.E.2d 26, 246 NC 3G 
Contents of letters received from deceased 
Ky.—Tarter v Medley, 356 S.W.2d 255 
Ledger sheets not kept by deceased 
NY—In re Rose’s Estate, 227 N.Y.S.2d 258, l 
Misc.2d 467 

59. Ga.—Reed v. Reed, 122 S E 2d 253, 217 Ga. 30 

60. Iowa—Luse v Grenko, 100 NW2d 170, 23 
Iowa 211 

Md—Jones v. Selvaggi, 139 A.2d 246, 216 Md 
Wash.—Vogt v. Hovander, 616 P 2d 660, 27 WashAp 
168 
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61. N Y.—In re Lancaster’s Estate, 209 N.Y.S.2d 39 
30 Misc.2d 7. 

Nonpayment for goods and services fumisht 
deceased 

Okl —Pfleider v. Smith, 370 P.2d 17. 

§ 217. -Witness’ Own Ada 

Statements, State of Mku 
or Circumstances in Genei 
al 

71. U S.—Duling v. Markun, C.A.Ind., 231 F.2d 83 
cert. den. 77 S.Ct 96, 98, 352 U.S. 870, 1 LEdJ 
76, 77. 

Ariz—Matter of Mustonen’s Estate, App., 635 PJ 
876, 130 Ariz. 283. 

Fla.—Estate of Parson, App. 4 Dist, 416 So 2d 
review den’. 426 So 2d 27. 

Iowa—In re Long’s Estate, 102 N.W.2d 76, 251 Ioi 
1042. 

Md.—Reddy v. Mody, 388 A.2d 555, 39 Md-App. & 
Mo —Baumann v. Rosenthal's Estate, App., 620 S.WJ 
64 

N.Y.—In re Honigxnan’s Will, 203 N.YS.2d 859, 
N Y 2d 244, 16* N.E,2d 676 
Pa.—Kuhns v. Brugger, 135 A.2d 395, 390 Pa. 331,1 
A.L.R.2d 761—In re Alden’s Estate, 13 D. &CJ 
158, 41 Erie 109, 8 Fiduciary 162. 

Tex.—Egenbacher v. Barnard, Civ.App., 575 S.WJ 
630 
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72. Ala.—Buckalew v. Haskew, Civ., 346 So. 2d 451. 
Ga.—Winfrey v. Citizens ft Southern Nat. Bank, 254 
S.E.2d 725, 149 Ga.App. 468. 

Tex.— Adams v. Barry, 560 S.W 2d 935. 

Wis.—Johnson v. Mielke, 181 N.W.2d 503, 49 Wh.2d 
60. 

74. Ga.—J. M. Beeson Co. v. Knowles, 256 S.E2d 44, 
149 GaJkpp. 731 

Iowa—In re Allen's Estate, 100 N.W.2d 10, 251 Iowa 
177—Wunschel v. McKinney, 103 N.W.2d 81, 251 
Iowa 881. 

Tex.—Adams v. Barry, 560 S.W.2d 935. 

Books of account 

Cal—Joshn v. Gertz, 317 P.2d 155, 155 C.A.2d 61 

75. Nev.—Zeigler v. Moore, 335 P.2d 425, 75 Nev. 
91. 

87. Ga.—Pertilla v. Farley, 234 S.E.2d 125, 141 Ga. 
App. 620. 

88. Ark.—Eisele v. Beaudoin, 398 S.W.2d 676, 240 
Ark. 227. 

DeL—Stale Highway Dept v. Buzzuto, 264 A. 2d 347. 
Warnings to deceased driver 
Iowa—Vipond v. Jergensen, 148 N.W.2d 598, 260 Iowa 
646. 

94. Ill.—Roaunes v. Illinois Motor Freight, Inc., 158 
N.E.2d 97, 21 Hl.App.2d 380. 

Mo.—Sanpe v. Kertz, 523 S.W.2d 826 
Tex.—Reynolds v. Park, Civ.App., 521 S.W.2d 300, err. 
ref. no rev. err. 

Matters concerning witness* marriage to de¬ 
ceased 

Miss.—In re Marshall's Will, 138 So.2d 481 243 Miss. 
471 

“Feelings and impressions” exception inapplica¬ 
ble 

Wash.—Lappin v. Lucurell, 534 P.2d 1038, 13 Wash. 

App. 277, 94 A.L.R.3d 594. 

Ala.—DeShazo v. Miller, 346 So 2d 423. 

Minn.—Shair-A-Planc v. Harrison, 189 N.W.2d 25, 29! 
Minn. 500. 

Mo.—Kopp v. C. C. Caldwell Optical Co., App., 547 
S.W.2d 871 

Wis.—In re Komarr’s Estate, 228 N.W.2d 681, 68 
Wis.2d 473. 
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97. Md.—Jones v. Selvaggi, 139 Aid 246,216 Md. 1. 

7. Iowa—In re Fisher’s Estate, 176 N.W.2d 801. 

Minn.—McCorkell v. City of Northfidd, 136 N.W.2d 
840, 272 Minn. 24. 

Pa.—First Jeannette Bank and Trust Co. v. Mellon Nat 
Bank and Trust Co., 40 West 139. 

Wash.—Jacobs v. Brock, 437 P2d 92a 73 Washed 234. 
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17. Ga.—Davis v. Newton, 108 S.E.2d 809, 215 Ga. 

58. 

22. U.S.—Wagner v. Tucker, D.C.N.Y., 517 F.Sopp. 

1248. 

Ind.—Satterthwaite v. Satterthwaite’s Estate, App., 420 
N.E2d 287. 

N.Y.—In re Fishman's Estate; 303 N.Y.S.2d 905, 32 
A.D.2d 1063, afid. 264 N.E.2d 356, 27 N.Y.2d 809, 
315 N.Y.S.2d 866. 

In re Brown's Estate, 167 N.Y.S.2d 8, 7 Misc.2d 
798. 

23. Ala.—Gilbreath v. Levi, 105 So.2d 96, 268 Ala. 

148 

N.D.—First Nat. Bank of Minot v. Bloom, 264 N.W.2d 
208. 

Tex.—Hanover Ins. Co. v. Hoch, Gy.A pp., 469 S.W.2d 
717, err. ref. no rev. err. 
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30. Ala.—Cole v. Adkrna. 358 So.2d 447-Griifm v. 
Little, 451 So.2d 284. 

Mo.—Feinstem v, McGuire, 329 S.W.2d 611 

36. Mo —Seville v Bradshaw, 359 S.W.2d 676 

§ 219. -Rendition or Furnishing 

Services or Supplies 

39. Ant—Matter of Mustooen's Estate, App., 635 
P.2d 876, 130 Ariz. 283. 

Ark.—Crag v. Hickman, 447 SW.2d 12a 247 Aik. 
628. 

Ga.—Siano v. Sptndd, 220 S.E.2d 718, 136 GaApp. 
288. 

N.Y.—In re CTNeirs Estate, 246 N.Y.S.2d 892, 20 
A.D 2d 741. 

Tex.—Wilkinson v Clark, CivApp., 558 S.W.2d 49a 
err. ref. do rev. err. 

Wash.—Thompson v. Henderson. 591 P2d 784, 22 
Wash.App. 373. 

WVa.—In re Thacker's Estate, 164 S.R2d 301, 152 
W.Va. 455. 

Wyo.—Johnson v. Wold, 475 P.2d 714. 

Sending bill to deceased 

N.Y.—Brown v. Ingersoll, 226 N.Y S.2d 479. 
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42. HL—Matter of Hill’s Estate, 411 NR2d 77, 44 
Hi.Dec. 171, 88 HlApp.3d 1038. 

N.Y.—Klein v. Brussel, 269 N.Y.S.2d 723, 25 A.D.2d 
824 

44. Ohio—Mills v. Dutenhaver, App., 136 N.R2d 
288. 

46. NY.—Sklaire v. Turner’s Estate, 212 N.Y.Sld 
389, 12 A.D.2d 386. 

47. S.C—Burns v Caugfaman, 178 S.E2d 151, 255 
S.C 199 

Utah—Matter of Orris' Estate, 622 P.2d 337. 

48. HL—Affiree v. Rosenthal's Estate, 251 N.E.2d 
792, 113 Ill App. 2d 9a 

49. N.C—Highfil] v. Parnsh, 100 S.E2d 84a 247 
N.G 389. 
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51. Mo.—GJJS. cited in Birdsong v. Ladwig’s Estate, 
App., 314 S.W.2d 471, 476 

Attorney’s fees 

Pa.—In re Estate of Cecchme, 485 A.2d 454, 336 
Pa^uper. Ill. 

52. Pa.—In re Flowers’ Estate, 80 Dauph. 239. 

56. Pa.—Yisscher v. O’Brien, 418 A.2d 454, 274 Pa. 
Super. 375, 

§ 220. -Decedent’s Acts, Admis¬ 

sions, Conditions and Cir¬ 
cumstances 

Library References 
Witnesses <s=»163. 

60. U.S.—Rubin v. Kurzman, D.C.N.Y., 436 ¥Sapp. 
1044. 

Ga.—Moms v. Johnson, 148 S,R.2d 392, 222 Ga. 76 
HL—Anderson v. Lybeck, 154 NR. 2d 259, 15 DL2d 
227. 

Iowa—Alhnson v. Horn. 92 N.W.2d 645, 249 Iowa 
1351. 

MSnn.—Spafiord v. Hahn, 143 N,W.2d 81, 274 Mma. 
180. 

N.Y.—Tepper v. Taancabtum, 386 N.YiL2d 936, 87 
Misc2d 829, revd. on oth. grds., 411 NY.SJd 588, 
65 A.D.2d 359, rear* den. 413 N.Y^2d 1019, 67 
A.D.2d 882, app. after remand 441 N.Y.S.2d 47a 
83 A.D.2d 541. 

Old.—Gammel v. Enochs, 353 P.2d 1106 
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Wash.—Jacobs v. Brock, 437 P.2d 92a 73 Waah.2d 234. 

Operation of motor rehide 

(4) Other matters. 

Ala.—Stanley v. Hayes, 165 So.2d 84, 276 A*. 532— 
Taylor v. Bam, 187 So.2d 56a 279 Ala. 51S. 

FU—Day v. Stickle, 113 So.2d 559, 80 A.L.R.2d 1291. 

Test im o n y of widow that she Hred with de¬ 
ceased after filing of divorce 

Tex.—Griffin v. Gnffin, Civ.App., 306 S.W.2d 196, err. 
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61. Cal—In re Douglas' Estate; 17 CaLRptr. 89, 197 
C.A.2d 258. 

Fla.—Fast Nat. Bank of Stuart v. Jackson, App., 267 

So. 2d 697. 

Ga.—Camp v. T. E. Cline, Inc., 233 SJE.2d 28a 141 
Ga.App. 328 

Ky.—Creed v. Mhuaid, 406 &W2d 431 

Morn.—Pantz v. American Ins. Co., 128 N.W.2d 731, 
268 Minn. 241. 

Mont—Platts v. Platts, 334 P.2d 721 134 Mont 474. 

Neb.—Light v. Ash, 115 N.W.2d 903, 174 Neb. 44, reh. 
den. 119 N.W.2d 9a 174 Neb. 627. 

S.C—Long v. Conroy, 143 S.E2d 459, 246 S.G 225. 

Tex.—Stewart v. Long, Gv.App., 394 S.W.2d 25, err. 
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S.W2d 338, afid., Sup., 406 S.WJd 419. 

Wash.—Estate of Reynolds v. Central Life Aasur. Co., 
563 P 2d 1311, 17 WasKApp. 471 

W.Va.—State ex rd. Linger v. County Court of Upshur 
County, 144 S.E.2d 689, 150 W.Va. 207. 

Operation of motor vehicle 

(6) Other matters. 

Ala.—Stanley v. Hayes, 165 So.2d 84, 276 Ala. 532— 
Taylor v. Bass, 187 SoJZd 56a 279 Ala. 518. 

IU.—Compton v. Frank, 261 NJE.2d 727, 126 HLApp.2d 
356. 

Neb.—Bruno v. Kramer, 126 N.W.2d 885, 176 Neb. 
597. 

Tex.—Grant v. Griffin, Civ.App-, 383 S.W.2d 643, affd., 
Sup, 390 S.W.2d 746 

Wis.—Kading v. Roark, 97 N.W.2d 187, 7 W».2d 483. 

69. Mo.—Gillespie v. Ringhausen’s Estate, App., 364 
SW2d 633. 
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71. Minn.—Engd v Starry, 128 N.W.2d 874, 268 
Minn. 251 

8t Mo.—Peterein v. Petemn, 408 S.W.2d 809. 

Tex.—Panhandle ft S.F. Ry. Co. v. Ethson, Civ.App., 
326 S.W.2d 38—Pollard v. El Paso Nat. Bank, 
Gv.App., 343 S.W.2d 909, err. ref. no rev. err. 
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84. Tex.—Kellner v. Blaschke, Gv.App., 334 S.W.2d 
315, err. ref. no rev. err. 

85. Del—Taylor v. Howett, 170 A.2d 917, 39 DeLCh. 
569. 

Ga.—Smith v. Smith, 152 S,E.2d 56a 222 Ga. 694, app. 
after remand 156 S.E2d 901, 223 Ga. 56a 

N.C—In re Thompson’s Will, 104 S.E^d 28a 248 N.C 
588. 

86. Ky.—Phelps v. Waddle, 400 S.W.2d 524. 

88. Conversation to lay foundation 

(8) Other statements. 

Mhm.—Engd v. Starry, 128 N.WJd 874, 268 Mum. 
251 
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94. Ind.—Qtizens State Bank v. Kelley, 162 N.E.2d 
321 130 Ind.App. 376—Becbert v. Lehe, 316 
NJE.2d 394, 161 ImLApp. 454 

96. Ky.—Hendren v. Brown, 364 S.WJ2d 329—Crea- 
son v. Creason, 392 S.W.2d 69. 

98. Ala.—Campbell v. Laningham, 145 So.2d 824, 274 
Ala. 138. 

Minn.—Hornof v. Klee, 106 N.W.2d 448, 259 Minn. 
139. 



§220 WITNESSES 

Page 682 

Tex—Garcia v Bradley, Civ.App., 311 S.W.2d 751 
1. Mich.—Barnes v. Barnes, 94 N.W.2d 829, 355 
Mich. 458 
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13. Tex.—Panhandle & S.F. Ry. Co v Ellison, Qv 
App., 326 S W.2d 38. 

14. N.C.—In re Thompson’s Will, 104 S.E.2d 280, 
248 N C. 588. 

§ 221. -Transfers, Conveyances, 

and Contracts Generally 

Library References 

Witnesses @»159(5) et seq. 

19. Iowa—Knight v. Anderson, 292 NW.2d 411 

20. Ark.—Barksdale v Carr, 361 SW.2d 550, 235 
Ark 578. 

Ga—Thomas v Scott, 148 SE2d 300, 221 Ga 875, 
app. after remand 166 S.E.2d 726, 225 Ga 139. 
Ill—Willison v. Stoutm, 280 N E2d 564, 4 Ill.App 3d 
490. 

Ky.—Baesler v. Bell’s Ex’x, 299 S.W.2d 605. 

Ohio—Cantor v. Cantor, Prob, 174 N.E.2d 304—Par¬ 
ker v, Parker, 203 N.E.24 513, 2 Ohio Misc. 93 
Tenn.—Petty v. Nichols’ Estate, App, 569 S.W 2d 840 
Tex.—Dominy v Dominy, Civ.App., 305 S.W.2d 389— 
Agey v Russell, Civ.App, 314 S.W 2d 884 
Vt—White v Hubbard, 306 A.2d 707, 131 Vt 423 
Wash.—Cook v Cook, 497 P 2d 584, 80 Wash 2d 642. 
W.Va—Mullins v. Green, 105 S.E2d 542, 143 W Va 
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21. Fla—Martel v Carlson, App, 118 So.2d 592. 
Mo.—Stockwell v. Zajic Lakes Development Co., App, 

539 S.W.2d 10. 

Contract for adoption 
(2) Testimony that contract not made 
Ga.—Daniel v. O’Kelley, 180 S.E.2d 707, 227 Ga. 282 
Contract not within statute 
Mo.—Feinstein v McGuire, 329 SW.2d 611. 

N Y.—Masone v Fenno, 221 N Y S.2d 472, 32 Misc 2d 
15 
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23. La.—Louisiana Companies v Bueche, App, 273 
So.2d 903. 

Suit for reformation of lease 

Ill.—Leston v. Texas Co, 328 N.E2d 900, 28 Ill 
App.3d 1036 

A party may be permitted to testify 
as to a contract pursuant to an injus¬ 
tice exception where other testimony 
shows the merits of his claim. 246 

24.6. Mont—Hansen v. Kieman, 499 P.2d 787, 159 
Mont 448. 

Pa.—In re Nakoneczny’s Estate, 319 A2d 893, 456 Pa. 
320. 

In re Yeatts’ Estate, 10 Chest. 434, 12 Fiduciary 
407. 

32. U.S.—McCargo v Steele, D.CArk., 160 FSupp 
7, affd., C.A., 260 F.2d 753. 

Ala.—Kneger v. Krieger, 163 So.2d 623, 276 Ala. 
466—Norton v. Liddell, 194 So 2d 514, 280 Ala. 
353. 

Ark.—Merrell v Smith, 306 S.W.2d 700, 228 Ark. 
167—Panich v. McLendon, 409 SW 2d 497, 241 
A*. 576. 

Cal.—Hays v. Clark, 346 P.2d 448, 175 CA2d 565. 
Fla.—Traurig v. Spear, App., 102 So.2d 165 
Ga.—Liberty Nat. Bank & Trust Co. v. Diamond, 194 
SE.2d 91. 

Neb.—Gerdes v. Omaha Home for Boys 89 N.W.2d 
849, 166 Neb. 574. 

NJ.—Baird v. Moore, 141 A2d 324, 50 N.J.Super. 156. 
N.C.—Harrison v. Winstead, 110 S.R2d 903, 251 N.C. 
113—Schoolfield v. Collins, 189 S.K2d 208, 281 
N.C. 604. 


Okl.—Johnson v. Hazaleus, 338 P 2d 345—Pfleider v. 
Smith, 370 P 2d 17—Mackey v Channel, 370 P 2d 
834. 

Tex —Dominy v. Dominy, Civ.App., 305 S W.2d 389— 
Hammett v Amim, Civ.App, 385 S W 2d 598. 
However, it has been held not everything pertaining 
to an action ex contractu is a transaction within mean¬ 
ing of statute 

U S.—Yates v. Yates, C.A.Fla., 272 F.2d 52 
Tenn.—Christofiel v Johnson, 290 S.W.2d 215, 40 
Tenn. App. 197. 

Testimony held competent where in defense to 
cause of action 

Okl —Livingston v Bonham, 308 P.2d 657 

Third-party contract 

N.Y.—Estate of Isaacs, 383 N.Y S 2d 976, 86 Misc 2d 
954 
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34. Iowa—Brandt v. Schucha, 96 N.W2d 179, 250 
Iowa 679. 

37. Ga —Allstate Ins. Co v. Christian Brokerage Co., 
243 S E 2d 281, 145 Ga.App 126, app after re¬ 
mand 262 S.E 2d 621, 152 Ga.App 358. 

Minn.—Thompson v. Nasheim, 159 NW.2d 910, 280 
Minn 407 

39. U S.—Gilreath v U S , D C.Ky, 168 F.Supp 756 , 
NJ—In re Virgilio’s Estate, 176 A.2d 262, 71 NJ.Su- 
per 89. 

42. Okl.—Deaton, Gassaway & Davison, Inc v 
Thomas, 564 P 2d 236 

44. Denial of marriage 

Mo —In re Tomlinson’s Estate, App, 493 S.W 2d 402 

45. Agreement and consent to marry witness 

Fla—Levine v Feuer, App, 152 So 2d 784. 

Statutory qualification 

Pa—In re Jones’ Estate, 83 Dauph. 211. 

46. Tex.—Antonopoulos v. Woolsey, Civ.App., 392 
S W 2d 194 

Common-law marriage 

Iowa—In re Long’s Estate, 102 N W.2d 76, 251 Iowa 
1042 

Ohio—Lynch v. Romas, App, 139 N E2d 352 
(2) Spouse could testily as to her belief that she was 
married 

Iowa—In re Malli’s Estate, 149 N W 2d 155, 260 Iowa 
252. 

47. Tex—Day v Day, Civ.App., 421 S.W.2d 703. 
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49. Fla—CJT.S. quoted in In re Silverman’s Estate, 
App., 163 So.2d 321, 323. 

Where no other means of proving marriage 

Fla—In re Silverman’s Estate, App., 163 So 2d 321 

50. N.Y —Continental Diamond Mines, Inc. v. Kopp, 
279 N Y.S 2d 752, 28 A D.2d 518. 

Pa—Whitemght V. Whitenight, 278 A 2d 912, 444 Pa. 
32. 

In re Wagner’s Estate, 38 D & C2d 199, 16 
Fiduciary 116. 

51. Mont—Davison v. Casebolt, 461 P.2d 2, 154 
Mont. 125. 

58, Ala—C.J.S. cited in Ryan v. Ryan, 104 So.2d 
700, 703, 267 Ala 677. 

Colo.—Ritter v. Empire Sav. Bldg. & Loan Ass’n, 478 
P.2d 685, 29 CoIo.App. 124. 

Mont.—Patterson v. Halterman, 505 P.2d 905, 161 
Mont. 278. 

N.Y.—In re Davidson’s Estate, 159 N.Y.S.2d 722, 5 
Misc.2d 207. 

Pa.—In re Evans’ Estate, 356 A.2d 778, 467 Pa. 336. 

Admissible in citation proceeding notwithstand¬ 
ing statute 

Ill—In re Hill’s Estate, 174 N.E.2d 233, 30 Ill.App.2d 
243. 

60. Pa.—In re Symanski’s Estate, 13 Fiduciary 19, 81 
Monte 260. 
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62. ND—In re Paulson’s Estate, 219 N,W.2d 1J 
Tenn.—First Nat Bank v. Howard, 302 S.W.2d 516.4 
Tenn.App 347. 1 
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66. Ark —Carpenter v. Franklin, 308 S.W.2d 829 r 
Ark. 512. 

Ga—Fuller v. Fuller, 97 S.E.2d 306, 213 Ga. 10 
Pa —Pronzato v. Guemna, 163 A.2d 297, 400 Pa. 2 
Tex —Davis v Perkins, Civ App., 309 S W.2d $ 
Utah—ClufF v Cluff, 517 P2d 540, 30 Utah 2d 29 
W.Va.—Butler v Rader, 187 SE.2d 627, 155 W? 
838 

Wyo —Wilson v. Martinez, 301 P 2d 785, 76 Wyo u 
reh. den. 307 P.2d 605, 76 Wyo. 196. 

67. Miss—Grubbs v. Everett, 111 So 2d 923,2 
Miss 698 

68. Ala.—McBee v. McBee, 91 So.2d 675, 265 A] 
414—Gunter v. Fnx, 93 So.2d 423, 265 Ala. 57 

72. NY—Vodice v. Reilly, 321 N.Y.S.2d 459 
A.D.2d 849 

Testimony allowed as to manner of payne 

Miss —Jenkins v. Jenkins, 91 So 2d 708, 229 Miss. 4S 

73. N.Y.—Fnese v. Baird, 320 N.YS.2d 469, 
A D.2d 727 

74. Ohio—In re Buckingham’s Estate, 224 NE 
383, 9 Ohio App.2d 305 

Tenn.—Nabors v. Gearhiser, 525 S.W.2d 145. 
Testimony allowed as to non-payment 
Miss.—Jenkins v. Jenkins, 100 So 2d 789, 232 Miss. & 
Rejection of corporation's proposal 
Ill.—Hall v. Humphrey-Lake Corp., 331 N E.2d 365, 
Ill.App.3d 956. 

75. N D —Bonogofsky v. Kraft, 92 N.W 2d 179. 
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78. Fla —C.J.S. cited in Broward Nat. Bank of B 
Lauderdale v Bear, App., 125 So.2d 760, 762, 
A.L R.2d 1352. 

79. Fla —C.J.S. cited in Broward Nat. Bank of F 
Lauderdale v. Bear, App., 125 So.2d 760, 762, 
A.L.R.2d 1352. 

86. Mum —First Trust Co. of St. Paul v. McLean, 
N.W.2d 517, 254 Minn. 75 

90. Fla.—Broward Nat. Bank of Fort Lauderdak 
Bear, App, 125 So.2d 760, 84 A.L.R.2d 13 

91. Neb —Hamson v. Gnzzard, 219 N.W 2d 766,1 
Neb 243 

92. Wash—C.J.S. cited in Vogt v. Hovander, < 
P.2d 660, 662, 27 Wash. App. 168. 
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4. Iowa—In re Koch’s Estate, 127 N.W.2d 571,7 
Iowa 396 
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7. La.—Savoie v. Rogers’ Estate, 410 So.2d 683, x 
after remand App 3 Cir., 442 So.2d 1323, i 
den. Sup., 445 So.2d 1227. 

N.C—Tharpe v. Newman, 125 S.E.2d 315, 257 N 
71. 

§ 222. -Agency or Partnersh 

and Partnership Transa 
tions 

13. Ga.—Black v. Lowry, 282 S.E.2d 700, 159 < 
App. 57. 

N.Y.—Tepper v. Tannenbaum, 386 N.Y.S.2d 936, 
Misc 2d 829, revd. on oth. grds., 411 N.Y.S,2d 5 
65 A.D.2d 359, rearg. den. 413 NY.S2d 1019, 
A.D.2d 882, app. after remand 441 N.Y S.2d 4 
83 A.D,2d 541. 

15. Pa—In re Baney’s Estate, 51 Del.Co. 477, 
Fiduciary 236. 

18. Tex.—Southworth v. Clark, Civ.App., 411 S.W 
62. err ref. no rev. err. 
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Laying foundation for admission of party's 
memorandum of oral agreement 

Wyo—Kessler v. Kessler, 380 P.2d 770 
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20. Idaho—Ridley v VanderBoegh, 511 P 2d 273, 95 
Idaho 456. 

§ 223. -Value of Services or 

Property 

30. Colo —Young v. Burke, 338 P 2d 284, 139 Colo. 
305. 

Iowa—In re Kemdt’s Estate, 103 N.W.2d 733, 251 
Iowa 963 

La—Bourque v. Schroeder, App. 3 Cir., 418 So.2d 25, 
writ den, Sup, 422 So.2d 165 

N Y —Sklaire v Turner’s Estate, 212 N Y S 2d 389, 12 
A D.2d 386. 

Estenes v. McCaughm, 174 NYS2d 629, 11 
Misc2d 748. 

In Kentucky 

(1) Ky—Johnson v Davis, 516 S.W2d 649 

Attorney's fees 

Pa—In re Estate of Cecchine, 485 A 2d 454, 336 
Pa Super. Ill 
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33. Cal—Vonchina v. Turner’s Estate, 315 P,2d 723, 
154 C A.2d 134 

§ 225. -Matters Occurring after 

Death of Decedent 

46. Ill—Foster v. Englewood Hospital Ass’n, 313 
N.R2d 255, 19 Hl-App 3d 1055. 

Me.—Goldstein v. Sklar, 216 A 2d 298 

Miss—Mills v. Mills, 279 So 2d 917. 

Nev.—Zrigler v Moore, 335 P2d 425, 75 Nev. 91 

47. Tex—Roberts v Roberts, 407 S.W 2d 772 

Day v. Day, Civ App., 421 SW.2d 703 
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49. Ill.—Michalski v Chicago Title & Trust Co., 365 
N.E.2d 654, 8 Ill.Dec 416, 50 IHApp.3d 335. 

Ohio—Parker v. Parker, 203 N E.2d 513, 2 Ohio Misc. 
93. 

Pa.—In re Dzikowski’s Estate, 47 Erie 45. 

50. N.C.—Philbnck v. Young, 122 S.R2d 725. 255 
N.C 737. 

51. Ind.—In re Beck’s Estate, 240 N.R2d 88, 143 
Ind.App. 291. 

Pa—McHeniy v. Stapleton, 278 A.2d 892,443 Pa 186. 

Rissel v. Rissel, 14 D. & G2d 518, 50 Berks 
100—Tomay v. Frazee, 21 FayLJ. 137—In re 
Soramerville’s Estate, 23 D. & C.2d 686, revd. on 
otL grds. 177 A.2d 496, 406 Pa. 207. Exceptions 
dism. 33 D. & C.2d 359. 

53. Miss—Jenkins v. Jenkins, 100 So.2d 789, 232 
Miss. 879—Trigg v. Tngg, 101 So.2d 507, 233 
Miss. 84, 

§ 226. -Transactions or Com¬ 

munications in Presence of 
Third Persons 
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57. Wash—Silhavy v. Doane, 309 P.2d 1047, 50 
Wash.2d 110. 

Wb.—I n re Ford’s Estate, 126 N.W.2d 573, 23 Wis.2d 
60, 

60. Cok).—Miller v. Hepner, 314 P.2d 604,136 Cok>. 

48. 

§ 227(1). -Communications or 

Instruments In Writing 

Library References 
Witnesses $=>164(1) et seq. 


62. Fla—Florida Nat Bonk Sc Trust Co. v. Hickey, 
App, 263 So.2d 269. 

Ga—Rigby v Powell, 225 SE2d 48. 236 Ga, 687 

Iil-Windlcw v Wagner, 329 N E.2d 911, 29 Ill 
App 3d 172. 

Neb—Krueger v Callies, 2C8 NW.2d 685, 190 Neb 
376 

N C—Ethendge % Etheridge, 255 SE2d 735, 41 N.C 
App 39 

Pa.—In re McCltary's Estate, 69 Dauph 173, 6 Fiduci¬ 
ary 566—In re Alden’s Estate, 13 D. & C2d 158, 
41 Erie 109, 8 Fiduciary 162. 

Tex—Cnspi v Emmott, Civ App, 337 SW.2d 314. 

63. U S —Imperial Appliance Corp v. Hamilton Mfg. 
Co, D.C Wis, 279 F.Supp. 356 

Del.—Kimmel v Wilmington Trust Co, Ch., 287 A 2d 
760 

Ga—King v Kmg, 232 SE2d 549, 238 Ga. 268. 

NY—Kiser v Bailey, 400 NY.S.2d 312, 92 Misc2d 
435 

N C — Spillman v Forsyth Memorial Hospital, 227 
S E 2d 292, 30 N C.App. 406 

Tex—Poehnert v Coryell, Civ.App, 317 SW2d 84 

64. Pa—In re Fnel’s Estate, 40 D & C2d 101, 16 
Fiduciary 182, 8& Montg. 345 

Tex —Street v. Hannasch, Civ.App, 410 S W 2d 941 

Wyo —Morad v. Whitaker, 565 P.2d 484 

§ 227(2).-Execution, De¬ 

livery, and Possession 

66. Mich.—Creller v Baer, 93 N.W 2d 259, 354 Mich 
408 

Neb—In re Thompson’s Estate, 144 N.W.2d 188, 180 
Neb 654. 

N.Y.—Estate of Isaacs, 383 N Y S 2d 976, 86 Misc.2d 
954. 

Pa—Bdl v Doman, 201 A.2d 324, 203 PaSuper. 562 

Tex.—Cnspi v. Emmott, Civ App, 337 SW.2d 314. 
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69. Deed 

Tex.—Miller v Pierce, Civ App., 361 S.W2d 623. 

70. N.Y—Petition of Jennings, 143 NY.S.2d 383, 
286 AppDiv. 256, affd 152 N.Y.S2d 305, l 
N.Y 2d 762, 135 N.R2d 56. 

72. Deed 

Okl.—Jones v. Novotny, 352 P.2d 905. 

79. Fla.—Gerlach v Donnelly, 98 So.2d 493. 

81. Deed 

Wash.—Hampton v. GiBefamd, 379 P.2d 194> 61 
Wash.2d 537. 
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84. Time of delivery 

(2) Other matters. 

Tex.—HeU v. Washichek, Civ App., 369 S.W.2d 510. 

§ 227(3).-Proof of Hand¬ 

writing 

Library References 
Witnesses $=164(3). 
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7. Anz.—Kerwin v Bank of Douglas, 379 P.2d 978, 
93 Ariz. 269, 13 AX.R.3d 398. 

Ga.—Smith v. Smith. 188 SJE.2d 507, 228 Ga. 820. 

Iowa—Wunschd v. McKinney, 103 N.W.2d 81, 251 
Iowa 881. 

Ky.—Heodren v. Brown, 364 S.W,2d 329. 

Mo —Gantz v. American Nat. Bank, App^ 420 S.W.2d 
8—Rogers’ Estate v. Courier, 429 S.W.2d 258. 

Nev.—Barringer v. Ray, 298 P.2d 933, 72 Nev. 172. 

NY,—Schweizer v. Schwdzer, 184 NY.S.2d 84, 16 
Misc.2d 592, affd. 190 N.Y.S 2d 481, 8 A.D.2d 946. 

N C.—Waddell v. Carson, 97 S.R2d 222,245 N.C. 669. 

Tam.—In re Upchurch’s Estate, 466 S.W.2d 886, 62 
Tarn App. 634. 
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Tex—Chambers v. Chambers, Civ.App., 542 S.W.2d 
901 

9. Tex —Small v Small, Civ.App, 464 S.W.2d 734, 

err. ref. no rev err 

10. Iowa—In re Palmer’s Estate, 122 NW.2d 920, 
255 Iowa 428. 

14. Fla.—Matthews v Matthews, App., 177 So.2d 
497, 28 A L,R.3d 1128, cert, discharged. Sap., 189 
So 2d 629 

15. Mo —PohJe v. Hooten, App., 518 S,W.2d 464. 
NC-Caller v. Watts, 313 S.E2d 917, 67 NC.App. 

735 

Tex —Roberts v Roberts, Civ.App, 405 S W.2d 211,18 
AL.R3d 599, err ref. no rev. err.. Sup, 407 
S W.2d 772. 

§ 227(5).-Lost or De¬ 

stroyed Instruments 

Library References 
Witnesses $=>164(2). 
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25. Kan—In re Kafka’s Estate, 299 P.2d 77, 180 
Kan 75. 

26. Kan—McFadden v. McFadden, 296 P.2d 1098, 
179 Kan. 455 

32. Ky.—Canihan v Luster, 305 S.W.2d 530. 
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37. Ky.—Creech v. Milliard, 408 S.W.2d 432. 

39. Held not to constitute testimony of trans¬ 
action 

Tex—Sparkman v. Massey’s Estate, Crv.App., 297 
S.W.2d 308, err. ref. no rev. err. 

40. Ky—Phelps v. Waddle, 400 S.W.2d 524 

Tex.— CJS, cited hi Roberts v, Roberts, Gv.App., 405 
S.W.2d 211, 213, 18 A.L.R 3d 599, err. ref. no rev. 
err.. Sup., 407 S W 2d 77Z 

§ 227(6).-Particular Com¬ 

munications or Instru¬ 
ments 

page 700 

49. Ga.—Spurlock, v. Commercial Banking Co, 260 
S.R2d 912, 151 Ga.App. 649. 

Witness may identify check payable to witness 
on behalf of deceased and given to third 
persons 

Md.—Ridgley v. Beatty, 159 A.2d 651, 222 Md. 76. 

50. Ga.—Kramer v. Johnson, 176 S.E.2d 108, 121 
Ga.App. 848. 

Ohio—Parker v. Parker, 203 N.E.2d 513, 2 Ohio Misc, 
93. 

53. Fla.—Kkra v. Witte, App., 142 SoJd 789—CJJS. 
cited In Pitts v. Pttchford, App., 201 So.2d 563, 
564. 

60. Tex—Seaman v. Seaman, Civ.App., 417 SLW.2d 
86, affd. Sup., 425 S.W.2d 339. 

Testimony of collateral facts proper 

Ala.—Gilbreath v. Levi, 105 So.2d 96, 268 Ala. 148. 

Other matters with respect to nego¬ 
tiable instruments have been adjudi¬ 
cated by the courts. 635 

65.5. DeL—Kimmel v. Wilmington Trust Co., Ch., 
287 A.2d 760. 

Mo.—Bradley v Buffington, App., 534 S.W.2d 571. 

Identifying makers 

Ohio—Parker v. Parker, 203 N.E.2d 513, 2 Ohio Misc. 
93. 

Payment on note 

Ohio—Parker v. Parker, 203 N.E.2d 513, 2 Ohio Misc. 
93. 
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Broker’s words on note inadmissible 

Ill.—Wmdlow v. Wagner, 329 N E.2d 911, 29 Ill. 
App.3d 172. 

Cancelled checks; statements 

Ohio—Gerardot v. Parrish, 338 N.R2d 531, 44 Ohio 
App.2d 293, 73 0.0 2d 360. 

67, Ohio—Parker v. Parker, 203 NR2d 513, 2 Ohio 
Misc. 93. 

Testimony held not incompetent 

N.Y—Fneder v. Fuchs, 154 N.Y.S.2d 483, 2 A.D2d 
772. 
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76. Kan—Fisher v Pendleton, 361 P.2d 864, 188 
Kan 221. 
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1. Neb.—Olsen v. Best, 92 N.W.2d 531, 167 Neb. 198. 

Other matters with respect to deeds 
have been adjudicated by the courts. 85 

8.5. Mo.—Flanagan v. DeLapp, 533 S.W 2d 592. 
Mont —Cremer v. Cremer Rodeo Land and Livestock 

Co, 592 P2d 485, 181 Mont. 87, app. after remand 
627 P.2d 1199. 

Tex—WesthofT v. Reitz, Civ.App„ 554 SW.2d 1, err 
ref. no rev. err. 

Execution of deed 

Ga.—Smith v. Smith, 156 S.E2d 901, 223 Ga 560. 
Miss.—Houser v. Houser, 168 So 2d 801, 251 Miss. 209 
9. Ky.—Reffett v. Hughes, 396 S W.2d 786. 
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14. Fla—Seddon v. Edmondson, App. 5 Dist., 411 
So.2d 995 

Statute held not applicable 

N.Y.—Yager Pontiac, Inc v Fred A. Danker & Sons, 
Inc., 330 N. Y.S 2d 409, 69 Misc.2d 546, affd. 343 
N.Y.S.2d 209, 41 A.D.2d 366, motion den. 301 
N.R2d 555, 33 N.Y.2d 642, 347 N.YS.2d 588, 
affd. 313 N.R2d 340, 34 N.Y 2d 707, 356 N.Y.S.2d 
860. 

A disinterested witness may proper¬ 
ly identify and authenticate a letter 
written by the decedent. 20,5 

20.5. Fla.—Clark v. Grimsley, App., 270 So.2d 53. 

21. Self-serving declaration 

(2) Other matters. 

Tex.—Ortega v. Marquez, Civ App., 333 S.W.2d 633. 
Statute held not applicable 
S.C.—Harris v. Berry, 98 S.R2d 251, 231 S.C 201. 
26. Tex.—Munden v. Chambless, Civ.App., 315 
S.W 2d 355, err. ref. no rev. err. 
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38. Ark.—Green v. Green, 329 S.W.2d 411, 231 Ark. 
218. 

43. Mich.—Kunz v. TorceUmi, 216 N.W.2d 479,' 51 
Mich.App. 742. 

48. Ohio—Gerardot v. Parrish, 338 N.R2d 531, 44 
Ohio App.2d 293, 73 0.0.2d 360. 

51. Pa.—In re Stoneroad's Estate, 19 D. & C2d 493, 
9 Fiduciary 353. 

Where witness not a party 

Ark—Green v. Green, 329 S.W.2d 411, 231 Ark 218. 
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65. Cofa.—Oswald v Dawn, 354 P.2d 505, 143 Colo. 

487. 

66. Deceased*! ledger 

Ark—Pierce’s Estate v. Pierce, 366 S.W.2d 276, 236 
Ark 411 
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82. Mo.—Gantz v. American Nat. Bank, App., 420 
S W.2d 8. 

Ga—Lightsey v. Strickland, 242 S.E.2d 23, 240 Ga. 
523. 

Tex.—Henderson v. Barrett, Civ App., 376 S.W 2d 432, 
err. ref. no rev. err 

87. Pa.—In re Estate of Stauffer, 476 A.2d 354, 504 
Pa. 626. 

Tex.—Faulkner v. Thrapp, Civ.App., 616 S.W 2d 344, 
err. ref. no rev. err 

89. Nev.—In re Peterson’s Estate, 360 P.2d 259, 77 
Nev 87 

Tex.—CJ.S. cited in Roberts v. Roberts, Civ.App., 405 
S.W.2d 211, 213, 18 A.L.R.3d 599, err. ref. no rev. 
err., Sup, 407 S.W.2d 772 

In New York 

(1) N.Y.—In re Kindermann’s Will, 265 N.YS.2d 

538, 48 Misc.2d 607, affd. in part 278 N.Y S.2d 546, 27 

A.D.2d 856, revd. on oth grds. 235 NJL2d 452, 21 

N Y.2d 790, 288 N.Y.S 2d 480. 

(4) Other matters. 

N.Y—Matter of Sheehan’s Will,*378 N.Y.S.2d 141, 51 
A.D.2d 645. 

91. Execution on conversations 

Colo—Freeman’s Estate v. Young, 473 P.2d 704, 172 
Colo. 322. 

Legatees incompetent to testify with respect to 
exeuction of codicil 

N.Y.—In re Sheehan’s Estate, 364 N.YS.2d 718, 80 
Misc.2d 793, affd. 378 N.Y.S.2d 141, 51 A.D.2d 
645. 

93. Iowa—In re Palmer’s Estate, 122 S.2d 718, 80 
Misc.2d 793, affd. 378 NYS.2d 141, 51 A D.2d 
645. 

Other writings 

Ky.—Belcher v. Somerville, 413 S.W 2d 620. 

§ 227(7).-Admissibility of 

Instruments 
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6. Ark.—Cline v. Miller, 387 S.W.2d 609, 239 Ark. 
104. 

Tex.—Poehnert v. Coryell, Civ.App, 317 S.W.2d 84. 

Deeds 

Ga.—Thomas v Scott, 148 S.R2d 300, 221 Ga. 875, 
app. after remand 166 S.E.2d 726, 225 Ga. 139. 
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12. N.Y.—In re Schwarzkopfs Will, 160 N.Y.S.2d 
669, 6 Misc.2d 566 

Notes 

La.—Bank of Logansport v. Sewell, App. 2 Cir., 467 
So.2d 1217. 

13. Communications written or subscribed by 
deceased 

Tex.—Jacobs v. Middaugh, App., 369 S.W.2d 695, err 
ref. no rev. err. 

14. Md.—Stacy v. Burke, 269 A 2d 837, 259 Md. 390. 

19. Ark—Gober v. Baker, 393 S.W.2d 620, 239 Ark. 

692. 

Fla.—Allstate Ins. Co. v. Doody, App., 193 So.2d 687. 

I1L—In re Jarodskys Estate, 258 N.R2d 365, 122 Ill. 
App.2d 243. 

Pa.—Nugent v. Duncan, 11 D. & C2d 179, 104 PXJ. 
335. 

Invoices 

Ga.—Glo-Ann Plastic Industries, Inc. v. Peak Textiles, 
Inc., 216 S.R2d 715, 134 Ga-App. 924. 
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25. N.Y.—In re Morgan's Estate, 279 N.Y.S.2d 546, 
53 Misc.2d 705. 
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§ 228. Transactions or Communica. 
tions between Third Perse* 
and Person Since Deceased 
or Incompetent 

Library References 
Witnesses <©=>160. 

26. Fla.—Allstate Ins. Co. v. Doody, App., 193 
687. 

29. Ky.—Duff v. Duff, 299 S.W. 2 d 786. 

N.Y.—Matter of Sheehan’s Will, 378 N.Y.S.2d 141 51 

A.D.2d 645. 

Ohio—Gerardot v. Parrish, 338 N.R2d 531, 44 oy, 
App. 2d 293, 73 0.0.2d 360. 

Tex—Hart v. Rogers, Civ.App., 527 S.W.2d 230, en 
ref. no rev. err. 

30. Ark—Mabry v. Corley, 365 S.W.2d 711,236 Ad 
306. 

Kan.—In re Carrell’s Estate, 327 P 2d 883, 183 Km 
491. 

Mo.—Galemore v. Haley, App., 471 S.W.2d 511 
N.Y.—Kern v. Prudential Ins. Co. of America, 21‘ 
NYS.2d 157. 

Utah—Pagano v. Walker, 539 P.2d 452. 

Wis.—In re Kemmerer’s Estate, 114 N.W.2d 803 li 
Wis.2d 480. 

34. Wash.—Peoples Nat Bank of Wash. v. Nation 
Bank of Commerce of Seattle, 420 P.2d 208,6 
Wash.2d 682. 

page 710 

35. Md.—Shirk v. Suburban Trust Co., 235 A 2d 54 1 
248 Md 114. 

Neb.—Short v. Kleppinger, 81 N.W.2d 182, 163 Nti 
729. 

N.C—Brown v. Moore, 213 S.R2d 342, 286 N.C 66 
Utah—In re Estate of Sharp, 537 P.2d 1034. 

36. Iowa—Patterson v Patterson’s Estate, II 
N.W.2d 601. 

Md.—Brady v. Berke, 363 A.2d 537, 33 MdApp. 2 
N.C—Scottish Bank v. Atkinson, 96 S.R2d 837, 2 
N.C 563—Hodges v. Hodges, 127 S.R2d 567,2! 
N.C 774. 

Tex.—O’Hara v. Hexter, Civ.App., 584 S.W.2d 31 
Wis.—Younger v. Rosenow Paper & Supply Co., II 
N.W.2d 507, 51 Wis.2d 619. 

40. N.Y.—Kaminsky v. Smith, 334 N.Y.S.2d 544, - 
A.D.2d 522. 

Tex.—Chamberlain v. Robinson, Civ-App., 305 S.W: 
817, err. ref. 

43. Statute held not applicable 

Ind.—Andrews v. Harris, 141 N.R2d 761,127 In&Af 
352. 

46. N.Y.—Mikel v. Flatbush General Hospital, 3 
N.Y.S.2d 162, 49 AD.2d 581. 
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49. Fla.— Seeba v. Bowden, 86 So.2d 432, 

§ 229. Transactions or Communic 
tions between Witness ai 
Third Person 

Library References 
Witnesses <s=»161. 

55. Ala.—Taylor v. Peoples Fertilizer Co., 117 So 
180, 270 Ala. 243. 

Miss.—CJ.S. dted la Poole v. McCarty, 127 So^d 3 
402, 240 Miss. 347. 

Pa.—First Jeannette Bank and Trust Co. v. Mellon h 
Bank and Trust Co., 40 West. 139. 

Tex.—Rothman v. Gillett, Civ.App., 315 S.W2d 9 
err. ref. no rev. err. 

Utah—Morrison v. Walker Bank Sc Trust Co., 360 F 
1015, 11 Utah 2d 416. 

58. Ga.—Whitfield v. Washburn Storage Co. 
S.R2d 865, 99 GaApp. 708. 
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59. Tex—Clark v Coulson, Civ App, 351 SVM 
538, err. ref no rev err 

60. Mo.—Fellows v Farmer, App, 379 S W 2d 842 
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67. N Y.—Matter of Sheehan’s Will, 378 N Y.S 2d 
141, 51 AD 2d 645 

§ 230. Transactions or Communica¬ 
tions between Witness and 
Agent of Decedent or In¬ 
competent 

Library References 
Witnesses «=>162. 

69. Ill—In re Colewell’s Estate, 292 N.E2d 96, 9 
Ill.App 3d 247. 

Iowa—Thuman v Monroe Count} Truck & Implement 
Co, 255 NW.2d 331 

Utah—Momson v. Walker Bank & Trust Co, 360 P 2d 
1015, II Utah 2d 416 

70. Md —Brady v Berke, 363 A 2d 537, 33 Md App. 
27 

71. N.Y —In re Valente’s Will, 188 N Y S 2d 732, 18 
Misc2d 701 

72. Ga —Monroe v. Citizens and Southern Nat. Bank, 
156 SE2d 805, 116 GaApp. 28, app. after re¬ 
mand 160 S.E 2d 203, 117 Ga.App 288 

74. SD.—Scott v Liechti, 15 NW.2d 1, 70 S.D 89. 

76. U S.—West Pomt-Pepperell, Inc v. Bradshaw, 
D.C.Ala, 377 F.Supp 154. 
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78. Ga.—Smith v. Smith, 188 S.E 2d 507, 228 Ga 
820 

§ 231. Interests Affected 
Library References 
Witnesses ^lTl et seq. 

82. Iowa—In re WiUesen’s Estate, 105 NW.2d 640, 
251 Iowa 1363 

83. Ala.—Taylor v. First Nat. Bank of Tuskaloosa, 
189 So 2d 141, 279 Ala. 624 

84. U.S—Melinder v. U.S., DC.Okl., 281 F.Supp 
451. 

Miss—Robinson v. Humble Oil & Refining Co., 176 
So.2d 307, 253 Miss 602, err. over. 178 So.2d 863, 
253 Miss 602, cert den. 86 S.Ct 895, 383 US 
911, 15 L.Ed.2d 665 

Pa.—Rogers v. Tillett, 30 Northumb.L J. 125. 

85. Widow claiming under will 

Pa.—In re Homsher’s Estate, 25 D. & G2d 21, 11 
Fiduciary 335. 

87. Md.—Soothcage’s Estate v. King, 176 A.2d 221, 
227 Md. 142. 

Purpose of statute 

U.S—Greene v. US., D.C.I11., 447 F.Supp. 885, 

§ 232. -As Affecting Interest of 

Witness 

page 714 

94. U,S—Mills v, U.S, 410 F.2d 1255, 187 CtCL 
696. 

La—Succession of Grubbs, App., 182 $o.2d 203. 

Mo.—Gillespie v. Rmghausen’s Estate, App., 364 
S.W.2d 633. 

Neb.—In re Strickland’s Estate, 149 N.W.2d 344, 181 
Neb. 478. 

NM.—Wallace v. Wanek, 468 P.2d 879, 81 N.M. 478. 

NY—In re Rollini’s Estate, 157 N.Y.S.2d 625, 4 
Misc 2d 739—In re Gilhgan’s Estate, 157 N.Y.S,2d 
740. 

N.C—Godwin v. Wachovia Bank & Trust Co., 131 
S.E2d 456, 259 N.C 520. 

Okl—Bryan v Connelley, 307 P.2d 824. 

S.C—Long v. Conroy, 143 S.E2d 459, 246 S.C. 225 


Not incompetent when defense to came of ac¬ 
tion is sought 

Okl —Bryan v Connelley, 307 P 2d 824—In re Fuller¬ 
ton’s Estate, 375 P 2d 933 

95. S C.—Long v Conroy”, 143 S E 2d 459. 246 S C. 
225 

98. Fla—Barber v Adams, App., 2C8 Sc.2d 869 
Ga —Russell v Russell, 229 S E,2d 443, 23? Ga 634 
Miss—Banks v Junk, 264 So 2d 387, 69 A.L R 3d 

1070 

Mo—Hunter v Norton, 412 SW2d 163—Basfcor v. 
Turpm, 506 S.W 2d 412. 

Gehner v, McPherson, App, 430 S.W 2d 312. 
NY.—Carlson v Lamberti, 425 NY.S.2d 167, 74 
AD 2d 630 

N C—Ballard v, Lance, 169 S E 2d 199, 6 N C.App 24 
S.C.—Long v Conroy, 143 SE2d 459, 246 S.C. 225 
Wash —Did v Beekman, 499 P 2d 37, 7 Wash.App 
139 

99. Ala —Watson v Watson, 215 So 2d 290, 283 Ala. 
214 

Colo —In re Thomas’ Estate, 356 P 2d 963, 144 Colo 
358 

III —Franciscan Sisters Health Care Corp v. Dean, 429 
N.E2d 914, 57 Ill Dec 797, 102 IUApp.3d 61, 
affd. in part, remd 448 N E 2d 872, 59 III Dec. 
950, 95 II1.2d 452. 

Ky.—Jones v Driver, 137 SW2d 729, 282 Ky. 82 
La—Succession of Elrod v LeNy, App., 218 So 2d 83 
Minn.—Hartford Fire Ins Co v. Wagner, 207 N.W 2d 
354, 296 Mmn. 510 

Neb-In re Strickland’s Estate, 149 NW2d 344, 181 
Neb. 478 

Pa-In re Pierce’s Estate, 20 D. & G2d 51, affd. 160 
A.2d 205, 398 Pa 505, exceptions dtsm. 9 Fiduci¬ 
ary 500, affd 160 A 2d 205, 398 Pa 505 
WVa—Holland v Joyce, 185 SE.2d 505, 155 W.Va. 
535 
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1. Ga —Smith v. Smith, 152 S.E 2d 560, 222 Ga. 694, 

app after remand 156 SE2d 901, 223 Ga. 560. 
Iowa—Sisson v Johnson, 187 N.W 2d 745 

§ 234. -As Affecting Interest of 

Coparty 

2. Ky.—Stepp v Stepp, 288 S.W.2d 337. 

Mo.—Crockett v. Morelock, App., 608 S.W.2d 53a 

4. Mo.—Gehner v McPherson, App., 430 S.W.2d 
312. 

Tenn,—Haynes v. Cumberland Builders, Inc., App., 546 
S.W.2d 228, app. after remand 565 $.W.2d 887. 

5. N.G—Davis v. Flynn, 291 S.E2d 818, 57 N.G 

App. 575. 

Tenn.—Durham v. Webb, 330 SW.2d 355, 46 Term. 
App 429 

§ 235. -As Affecting Interest of 

Adversary 

9. Ohio—Hawkins v. Hawkins, 200 N.E2d 300, 176 

Ohio St. 469. 

10, U.S.—Rubtn v. Kurzman, D.GN.Y, 436 F.Supp. 
1044. 

Ala—Taylor v. Fust Nat. Bank of Tuskaloosa, 189 
So.2d 141, 279 Ala. 624. 

Ill—Dempski v. Dempski. 187 N.E2d 734, 27 IlL2d 69. 
Bank of Vida v. Staley, 3 Dist., 475 N,E2d 
1110, 86 Ill.Dec. 731, 131 HLApp.3d 531 
N.Y —Matter of Balado, 443 N.Y.S.2d 266, 84 AD.2d 
564. 

N.G—Godwin v. Tew, 248 S,E2d 771, 38 N.C.App. 

686 . 

Tenn.—Haynes v. Cumberiaad Builders, Inc., App., 546 
S.W.2d 228, app. after remand 565 S.W.2d 887. 
Tex.—In re Williams’ Estate, Civ.App. 301 S.W.2d 696, 
err. ref. no rev. err. 
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§ 236. Indirect Testimony 
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17. Fla.—Stebcow v Goss, App, 165 So 2d 251. 
Pa.—Reed v Cosgrove, 108 P.LJ. 401. 

“Indirection” approved 

Ga—Gto-Ann Plastic Industries, Inc. v Peak Textiles, 
Inc, 216 SE2d 715. 134 GaApp. 924. 

18, Ala.—Stanley v Hayes, 165 So.2d 84, 276 Ala. 
532 

§ 237. Testimony Given at Former 
Trial 

page 717 

26. IB—Steele v Sullivan, 85 N.E2d 864, 337 I1L 
App 290 

27. Pa.—Berman v Jacobs, 103 P.LJ. 479. 

§ 238. Deposition Taken before, or 
in Anticipation of, Death 
or Incompetency 

31. Cal.—Hays v. Clark. 346 P.2d 448, 175 C.A.2d 
565 

33. US.—Hart v. Friedman, D.CPa, 29 F.R.D. 2. 

§ 239. In General 

37. N.Y.-In re Griffiths’ Will, 237 N Y.S 2d 44, 38 
Misc 2d 87, affd 246 N.Y.S.2d 191, 20 AD.2d 
624 

Pa—In re Donsavage’s Estate, 218 A 2d 112, 420 Pa. 
587. 

Protected defendant, using plaintiffs deposition 
Fla.—Bordacs v. Knnmel, App., 139 So.2d 506. 
Claimant testifying without objection by pro¬ 
tected party 

Wb-I n re Kemroerer’s Estate, 114 NW.2d 803, 16 
Wts.2d48a 
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A claim that decedent could not have 
offered relevant testimony does not 
render the statute inapplicable. 3 * 4 

38.5. Ill—Engstrom v. Edgar, 261 NE2d 788, 126 
IU.App.2d 369. 

40. Mo.—Prentzter v. Schneider, 411 S.W.2d 135. 

46. Tex —Roberts v. Bush, GvApp., 352 S.WJd 337, 
err. ref. no rev. err. 

Wash.—Woeppd v. Simanton, 330 P.2d 321, 53 
Wash.2d 21. 

47. N.Y.—Sklaire v. Turner’s Estate, 212 N.Y,S.2d 
389, 12 A.D.2d 386. 

48. N.Y —In re Kennedy’s Estate, 290 N.Y.S.2d 964, 
56 Misc.2d 1092. 

52. Pa.—Kern v. Reiff, 81 Mootg. 119, 76 York 202. 
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54. Fla.—Seeba v. Bowden, 86 So.2d 432. 

§ 240. Testimony Effecting Removal 

66. U.S.—Baumel v. Travelers Ins. Co., D.GN.Y, 
179 F.Supp. 88. 

Colo.—Coon v. Berger, 588 P,2d 386, 41 ColoApp. 

358, affd, 606 P.2d 68, 199 Cokx 133. 

IE—Turner v. Black, 166 N.E2d 588, 19 H1.2d 296. 
Tex.—McCormick v. Rhoades, Civ.App, 357 S.W.2d 
595, err. ref. no rev. err. 

67. Fla.—Cohen v. Glickman, App, 300 So.2d 318. 
Ohio-Parks v. Ford, 212 N.E2d 569, 4 Ohio St2d 61. 
Pa.—Rosche v. McCoy, 156 A.2d 307, 397 Pa. 615, 81 

A.LR.2d 377—Anderson v. Hughes, 208 A.2d 789, 
417 Pa. 87. 

73. U.S— Baumel v. Travelers Ins. Co, D.GN.Y, 
179 FSupp. 88 
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page 721 

93. Pa— Racsner v. Hemsius, 113 PLJ 427, affd. 
231 A.2d 144, 426 Pa. 166. 

§ 241. — Testimony Introduced 
by Protected Party 

Library References 

Witnesses <©=>175(1—3). 

4. U.S.—US. v. Arceneaux, CA.CaL, 437 F.2d 924. 
Cal.—Sweet v. Markwart, 323 P.2d 192, 158 C.A.2d 
, 700—C.J.S. cited in Bruce v. Ullery, 25 Cal.Rptr. 
841, 845, 375 P.2d 833, 58 C 2d 702. 

Colo.—Coon v. Berger, 588 P.2d 386, 41 ColoApp 
358, affd., 606 P.2d 68, 199 Colo, 133 
Fla.—Disbro v Boyce, App., 124 So.2d 756 
Ga.—Russell v. Russell, 229 S.E.2d 443, 237 Ga 634 
Ill.—Matter of Kime’s Estate, 356 N.R2d 350, 1 Ill. 

Dec 224, 42 Ill.App.3d 505 
Ky —Weisstpger v. Weissinger, 302 S.W.2d 97 
Mich.—Hudson v. Hudson, 108 N.W.2d 902, 363 Mich. 
23 

Neb.—Koehn v. Koehn, 81 NW.2d 900, 164 Neb 
169—Hasemann v. Hasemann, 203 NW.2d 100, 
189 Neb 431. 

Nev.—Zeigler v. Moore, 335 P2d 425, 75 Nev 91 
N.Y.—Foro v. Doetsch, 332 N.YS.2d 817, 39 A.D.2d 
150, affd. 305 N.E.2d 491, 33 N.Y.2d 767, 350 
N.Y.S.2d 412. 

N.C,—Carswell v Greene, 116 S.E.2d 801, 253 N.C. 
266—Pearce v. Barham, 149 S.R2d 22, 267 N.C. 
707, app. after remand 156 SE.2d 290, 271 N.C 
285 

Smith v. Dean, 163 S.E.2d 551, 2 N.C.App 
553—Bryant v. BaUance, 185 S.E2d 315, 13 N.C. 
App. 181, cert den 186 S.E.2d 513, 280 N C. 495 
Obio-Beach v. Baker, App., 151 N.E.2d 677. 

Or—Wiebe v. Seely, 335 P.2d 379, 215 Or. 331. 

Pa.—Rosche v. McCoy, 156 A.2d 307, 397 Pa. 615, 81 
A.L.R.2d 377—In re Gelb’s Estate. 228 A.2d 367, 
425 Pa 117—In re Moore’s Estate, 266 A.2d 641, 
439 Pa. 578. 

CJ.S. dted in Perlis v. Kuhns, 195 A.2d 156, 
158, 202 Pa.Super. 80 

Vt—Smith v. Lentim, 220 A.2d 291, 125 Vt 526—Mis- 
losky v. Wilhelm, 286 A.2d 267, 130 Vt, 63. 

Va—Hoge v, Anderson, 106 S.E.2d 121, 200 Va. 364. 
Wash—Jones v. Shatma, 471 P.2d 110, 2 Wash.App. 
873. 

Purpose of rule 

Va—Wrenn v. Daniels, 106 SE.2d 126, 200 Va. 419 

Cancelled checks 

Iowa—Solbrack v. Fosselman, 204 N.W.2d 891 
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6. Pa—In re Estate of Dembiec, 468 A.2d 1107, 321 

Pa.Super. 515. 

Miller v. Miller, 81 Dauph. 259. 

7, Fla.—Disbro v. Boyce, App, 124 So.2d 756. 

Md—Reddy v. Mody, 388 A.2d 555, 39 Md.App. 675. 
Mo.—Pelligreen v. Century Furniture & Appliance Co, 

App., 524 S.W.2d 168. 

N.Y.—Will of Kirwan, 390 N.Y.S.2d 2, 55 A.D.2d 582. 
N.C—Brown v. Moore, 213 S.E.2d 342, 286 N.C 664. 
Tex.—In re Williams’ Estate, Civ.App., 301 S.W.2d 696, 
err. ref. no rev. err. 

Testimony of party to contract 

(4) Other instances. 

Ala.—Reliance Insurance Co. v. Jack’s Construction 
Co., Inc., 360 So.2d 292. 

Mich—Detroit Bank & Trust Co. v. Dickson* 259 
N.W.2d 228, 78 Mich.App. 12, app. after remand 
272 N.W.2d 660, 86 Mich.App. 403. 

US—Mathews v. Hines, D.GFla., 444 F.Supp. 

1201. 

Iowa— Hamilton v. Bethel, 131 N.W.2d 445, 256 Iowa 
1357, 

t<t MUi—Coney v. Coney, 163 So,2d 692, 249 Miss. 
561. 


Pa—Commonwealth Trust Co. v. Szabo, 138 A 2d 85, 
391 Pa 272 

Tex.—Seaman v. Seaman, 425 S.W.2d 339. 

11. Pa—First Jeannette Bank and Trust Co v. Mel¬ 
lon Nat. Bank and Trust Co, 40 West 139. 

§ 242. -Testimony given by Pro¬ 

tected Party 
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14. Cal.—C.J.S. dted in Bruce v. Ullery, 25 Cal.Rptr. 
841, 375 P 2d 833, 844, 58 C.2d 702. 

Fla.—Macknet v. Rogers, App., 119 So.2d 72. 

Ill—Dempski v Dempski, 187 N.E.2d 734, 27 I11.2d 69. 
Tarasuik v. Russell, 199 N.E.2d 629, 49 Ill. 
App.2d 418—In re La Rue’s Estate, 203 N.R2d 47, 
53 Ill.App.2d 467 

Iowa—Connell v. Hays, 122 N.W.2d 341, 255 Iowa 
261—Solbrack v. Fosselman, 204 NW2d 891. 
Ky.—Stegman v. Miller, 515 S.W.2d 244. 

Mich—Schmidt v. Jennings, 102 N.W 2d 589, 359 
Mich 376 

Mo —Hodge v Conley, App, 543 S W.2d 326. 

Nev—'Weaks v. Mounter, 493 P2d 1307, 88 Nev 118 
N.Y—Matter of Smith’s Estates, 444 N Y.S.2d 325, 84 
A.D.2d 664 

N.C—Bradsher v. Morton, 106 S.E.2d 217, 249 N.C. 
236 

Ohio—Ferrebee v Boggs, 263 NE2d 574, 24 Ohio 
App. 2d 18. 

Okl.—Grand Lodge of the Independent Order of Odd 
Fellows v. Stubbs, 298 P 2d 1056. 

Pa.—dted in Perils v. Kuhns, 195 A.2d 156, 158, 
202 Pa-Super. 80 

Vt—Mislosky v Wilhelm, 286 A.2d 267, 130 Vt. 63. 
Va—Wrenn v. Daniels, 106 SE.2d 126, 200 Va. 419.’ 
Wash —GJ.S. dted in Hampton v Gilleland, 379 P.2d 
194, 197, 61 Wash.2d 537. 

W.Va—In re Thacker’s Estate, 164 S.R2d 301, 152 
W.Va 455. 

Wis—Matter of Vord’s Estate, App, 312 N.W.2d 850, 
105 Wis 2d 112. 

Purpose of the dead man's Estate, etc. 

(2) Other statements 

Miss—McAlister v. McAlister, 183 So.2d 513, 254 
Miss! 877. 

Attorney for protected party 
Mich.—Daniels v Goodwin Pontiac Co., 82 N.W.2d 
444, 348 Mich 121 

Persons held not adverse parties 

U.S.—Johnson v. Nationwide Mut. Ins. Co., GA.Va., 
276 F.2d 574. 

15. Ill—Lein v Pietruszewski, 321 N.E.2d 442, 24 
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Colo—Hillman v Bray Lines, Inc., 591 P.2d 1332,4} 
Colo.App. 493, affd., Sup., 625 P.2d 364. 

Fla —Bechtel v. Bechtel’s Estate, App., 330 So.2d 217 
app. after remand 348 So.2d 927. 

Ga—Rigby v. Powell, 225 S.E.2d 48, 236 Ga. 687 
Ill—Mansur v. Eugene Luhr Co, 228 N E 2d 265 & 
HI App.2d 403. 

Mo —Flanagan v DeLapp, 533 S W.2d 592. 
Obtaining depositions for discovery 
Ind—Plummer v. Ulsh, 229 N.E.2d 799, 248 Ind. 46i 
23 A.L.R 3d 385. 

Wilhoite v. Beck, 230 N E2d 616, 141 Ind Am 
543. ^ 

Pa.—Campbell v Bennett, 24 D & C.2d 716,11 FmImc 
ary 561 

Evidence held insufficient to show waiver 
Fla —Schenkel v Atlantic Nat. Bank of JacksonviH 
App., 141 So 2d 327. 

Testimony of attorney 

N.Y—In re Griffiths’ Will, 237 N.Y.S2d 44, 
Misc 2d 87, affd. 246 N Y S.2d 191, 20 A.D 2d 62 
40. Cal—Simon v. Bank of America, 25 Cal.Rp 
654, 209 C A 2d 21. 

§ 249. -Effect in General 

42. Mo —C.J.S. quoted at length in Edwards v Di 
ham, 346 S.W.2d 90, 99. 

43. Cal—Simon v. Bank of America, 25 CalRj 
654, 209 C A 2d 21 

44. Mo.—Moore v. Adams’ Estate, 303 S W.2d 9 

45. Ala—Myers v Parker, 349 So 2d 1136. 

Fla—Bordacs v. Kimmel, App, 139 So.2d 506—5 
sions v Summers, App, 177 So.2d 720—Bolmj 
Barnes, App, 216 So 2d 804, cert, discharged : 
So 2d 510. 

Ill —Clemens v. Sandee Mfg Co, 252 N.E 2d 897, 

Ill App 2d 322. 

Mo—Prentzler v Schneider, 411 SW.2d 13? 

N Y—Matter of Mastnanni’s Estate, 389 N.Y.S.2d S 
55 A.D 2d 784. 

Pa—Hughes v. Bailey, 195 A.2d 281, 202 PaSu 
263 

Tex.—Kandy, Inc. v. Presslor, Gv.App., 556 S.V 
99, err. ref no rev err 

Vt—Shearer v. Welch, 223 A.2d 552, 126 Vt. 
W.Va.—First Nat. Bank of Ronceverte v Bell, 
SE.2d 642, 158 W.Va 827 

Conditional waiver held not binding 

Pa.—In re Lynch’s Estate, 235 A.2d 412, 427 Pa. 

Waiver not shown 

U.S.—Mathews v Hines, D GFla., 444 F.Supp. 1 
Ala—First Nat. Bank of Birmingham v. Chiche 
352 So 2d 1371, cert, den Civ, 352 So.2d 1 
app after remand 360 So.2d 284. 

Fla—Harrell v. Florida First Nat Bank of Jackson 
App., 354 So.2d 420. 

Miss—In re Moses’ Will, 227 So.2d 829. 

Mo.—Saupe v. Kertz, 523 S.W.2d 826. 

N.Y—'Pepper v. Tannenbaum, 386 N.Y.S2d 93< 
Misc.2d 829, revd on oth. grds 411 N.Y S.2d 
65 A.D.2d 359, rearg. den. 413 N-Y.S.2d 101 
A.D.2d 882, app. after remand 441 N.Y.S.2d 
83 A.D 2d 541. 

N.C—Stone v. Paradise Park Homes, Inc., 245 S 
801, 37 N.C App. 97, cert den. 248 S.E.2d 25' 
NC. 653. 

Tenn —Nabors v. Gearhiser, 525 S.W.2d 145 
Tex—McIntyre v. Milliom, Civ.App., 566 S.W.2C 

48. Mo —Edwards v Durham, 346 S.W 2d 90. 

49. Fla.—Briscoe v Florida Nat Bank of N 
App, 394 So.2d 492. 

Pa—Miller v. Tilley, 16 Bucks 175. 

51. Fla.—Grayson v. Fishlove, App., 266 So.2 
Mo.—Cantrell v. Superior Loan Corp., App. 
S.W.2d 627, app. after remand 657 S,W,2c 
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N.Y.-In re Hoaigman’s Will, 190 N.YR2d 845, 8 
AD.2d 969, revd, on oth. grds, 203 N.YR2d 859, 
8 N.Y.2d 244,168 N.E2d 676-SkJaire v, Turner's 
Estate, 212 N.Y.S.2d 389, 12 AD.2d 386, 

Is re Johnson’* Estate, 187 N.YR2d 465. 17 
Mtsc.2d 489. 

N.C.—McCurdy v. AsUey, 131 SE.2d 321, 259 N.C 
619. 

Wash.—In re Malloy’s Estate, 358 P.2d 801, 57 
Wash.2d 565. 

Competed evidence required to establish prime 
facie case 

Or.—Kaufman v. Fisher, 371 P.2d 948, 230 Or. 626. 

§ 250. -Weight of Testimony 

Admitted 
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54. U.S —Grove v. Metropolitan Life Ins. Co, GA 
Va., 271 F2d 918. 

Ga—Rigby v. Powell, 210 S.R2d 696, 233 Ga. 158, 
app. after remand 225 &R2d 48, 236 Ga. 687. 

Mich.—Schwartz v. Davis Mfg Co., 189 N.W.2d 1, 32 
Mich.App. 451. 

Minn.—First Trust Co. of St Paul v. McLean 93 
N.W.2d 517, 254 Minn. 75. 

N.Y.—In re Rubin’s Estate, 237 N.Y.S.2d 563. 

56. U.S.—Jackson v. Continental Bank A Trust Co., 
GAUtah, 443 F.2d 1344. 

Fla.—Small v. Shore, 94 So.2d 371. 

57. Cal.—Schwab v. Schwab, 335 P.2d 174, 168 
GA2d 20. 

N.Y.—Sakow v. Bossi, 214 N.Y.S.2d 120, 30 Misc.2d 

110 . 

58. N.Y —In re Falvey’s WH1, 212 N.Y.S.2d 366, 29 
Misc.2d 417, revd. on oth. grds. 224 N.Y.SJd 899, 
15 AD.2d 415, 5 AL.R.3d 458, affd. 186 N.R2d 
563, 12 N.Y.2d 759,234 N.Y.S^d 713—Wargo v. 
Wargo, 265 N.YR2d 37, 48 Misc.2d 349. 

Wit—Heuer v. Heuer, 96 N.W.2d 485, 7 Wis.2d 208. 

Interest goes merely to credibility 

m.—First Nat Bank of Chicago v. Rovdl, 201 N.E.2d 
140, 51 IlLApp2d 282. 

Inadmissible and inconclusive 

Iowa—Kufer v. Carson, 230 N.W.2d 500 

§ 251. Determination 
Library References 
Witnesses $=183. 

59. Ariz.—Goff v. Guyton, 346 P.2d 286, 86 Anz. 
349. 

HL—Wagner v. Wagner, 149 NJEJd 770, 17 BLApp.2d 
307. 

La.—Savoie v. Rogers’ Estate, 410 So2d 683, app. after 
remand App. 3 Cir., 442 So.2d 1323, writ den. 
Sup., 445 So-2d 1227 

Torn.—Harry Levitch Jewelers, Inc. v. Jackson, 573 
S.W.2d 746. 

Discretion not abused 

Ind.—Alexander’s Estate v. Alexander, App., 212 
N.E.2d 911, reh. den. 214 App., 212 KEJd 911, 
138 Ind.App. 443, reh. den. 214 N.E.2d 403, 138 
IncLApp. 443—Wilhoite v. Beck, 230 N.E.2d 616, 
141 IntLApp. 543. 

Mont—Brion v. Brown, 340 P.2d 339, 135 Mont 356. 

Nev.—Zeigler v. Moore, 335 P.2d 425, 75 Nev. 91. 

N.Y.—Eldredge v. Eldredge, 188 N.Y.S,2d 259, 18 
Misc.2d 737. 

Pa.—In re Furman’s Estate, 51 Berks 42. 

Tex.—Ditto v. Ditto Inv. Co., 309 S W.2d 219,158 Tex. 
104. 

Soltner v. Flores, Gv.App., 335 S.W.2d 771. 

Discretion of court 

Mont—Bonder v. Bender, 397 P.2d 957, 144 Mont 
470. 

Tex.—Monger v. Monger, Civ.App., 390 S.W.2d 815, 
err ref. no rev. err. 


Statntory reqsireaMsts not met 

Pa.—In re Estate of Dembiec, 468 A2d 1107, 321 
Pt.Super. 315. 

60. Sufficient foundation laid 

Moot.—Novak v. Novak, 377 PJd 367, 141 Mom. 311 

61. Pa.—In re Doosavage’s Estate, 218 A2d 112,420 
Pa. 587 

65. Fla.—Security Trust Co. v. Grant, App., 155 
So. 2d 805. 

66. Tex.—Gibson v, Avery, Civ.App-, 463 S.W.2d 
277 

68. Tenn—Durham v. Webb, 330 S.W.2d 355, 46 
Team.App. 429. 
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72. Pa.—In re Zapench’s Estate, 56 Luz.L.Reg. 63. 

73. FI*.—In re Lynagh’s Estate, App., 177 So.2d 256. 

Neb—In re Miller’s Estate, 99 N.W.2d 473, 169 Neb. 

339. 

Pa.—In re Zaperich’s Estate, 56 Luz.L-Reg. 63—In re 
Matthews’ Estate, 246 A2d 412, 431 Pa. 616. 

Tex.—Ford v Roberts, Civ.App., 478 S.W.2d 129, err. 
ref. no rev. err. 

76. MkL—S zarapdu v. Maduk, 103 N.W.2d 627, 
360 Mich. 261 

N.C—Etheridge v. Etheridge, 255 S.E.2d 735, 41 N.C 
App. 39. 

78. Minn.—National General Ins. Co. v. American 
Standard Ins. Co. of Wisconsin, 249 N.W.2d 453, 
311 Minn. 415. 

N.H.—Davis v. Cray, 246 A.2d 97, 109 N.H. 181. 

Pa.—In re Ford’s Estate, 245 A2d 443, 431 Pa. 185. 

Evidence held inadmissible 

Colo.—Zietz v. Turner’s Estate, 452 PJ2d 1, 168 Colo 
449 

N.Y.—'Tepper v. Ttimenbeum, 386 N.YR2d 936, 87 
Mac.2d 829, revd. on oth. grds. 411 N.Y.S.2d 588, 
65 A.D.2d 359, rear* den. 413 N.Y.SJd 1019, 67 
AD.2d 882, app. after remand 441 N.YR2d 47a 
83 AD 2d 541. 

79. D.G—Davis v. Carmody, MuaApp., 154 A2d 
131 

HL—Trcjcak v. Hafligcr, 288 N.E.2d 81 7 DLApp.3d 
495. 

Ind.—Hoopingarner v. Bowser, 287 N.Eld 57a 153 
Ind.App. 399. 

Pa.—Friedman v. Kumen, 305 A.2d 3, 452 Pa. 365. 

Evidence held sufficient, etc. 

Ala.—Taylor v. Bass, 187 SoJd 560, 279 Abu 518. 

Mich.—Predeteanu v. Freud, Markus, Skvin & Moun¬ 
tain, 261 N.W.2d 317, 79 MidtApp. 340. 

Pa—In re Ford’s Estate, 245 A2d 443, 431 Pa. 185. 

Tex.—Ford v. Roberts, Civ App., 478 S.Wld 129, err. 
ref. no rev err. 

82. Mich—Gabrish v. Morse, 104 N.W.2d 757, 361 
Mich. 39. 

84. Mo.—Birdsong v. Ladwig’s Estate, Apps 314 
S,W.2d 471. 

§ 252. Nature and Grounds of Privi¬ 
lege in General 

Library References 
Witnesses <£=184(1) et seq. 
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87. U.S.—Franklin life Ins. Co. v. William J. Cham¬ 
pion A Co., CAMidL, 353 F.2d 919—Ryan v. 
GI.R, CA., 568 F.2d 531, cert den. 99 S.Ct 84, 
439 U.S. 82a 58 L.EdL2d 111. 

NJ.—State v. Briley, 251 A2d 441 53 NJ. 498, 36 
AL.R3d 811. 

N.Y.-CJR dted la Mfleaki v. Locker, 178 N.YR2d 
911, 915, 14 Mac.2d 251 

Purpose 

UR—Baylor v. Mading-Dugan Drug Co., D.C.DL, 57 
F.R.D. 509. 

Del.—State ex reL State Highway Dept v. 6196247 
Acres of Land, More or Less, in New Castle Hun- 
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dred. New Castle County, Super., 193 A 2d 799, 7 
Storey 4a 

Fk-—State v. Edge, App, 397 Sold 939. 

Wash.—State v. Boefane, 430 P.2d 527, 71 Wash.2d 
621, cert den. 88 SCt 1259, 390 UR 1013, 20 
L-Ed.2d 164. 

Location of aecret somber cm antomoMk 

UR—UR v. Nasae, GAUL, 432 F.2d 1293, cert den. 
91 S.Ct 927, 938, 28 L.Eri2d 217, and 91 SCt 
1657, 402 VS. 983, 29 L.Ed.2d 148. 

88. UR—Timken Roller Bearing Co. v. U S., D.G 
Ohio, 38 F.RD. 57—International TeL A Tel 
Corp. v. United Td Co. of Florida, D.GFfaL, 60 
F.R.D. 177. 

D.G—Muflm v. UR, CA, 263 F.2d 275, 105 UR. 
App.DG 25. 

Ind.—Ernst A Ernst v. Underwriters Nat Aatur. Co., 
381 N.E2d 897, 178 IndApp. 77. 

Mo—Ex parte McClelland, App., 521 $.WJd 481. 
NJ—State v. Roma, 357 A2d 45,140 NJRnper. 581 
N.Y.—In re Dan, 363 N.YRld 493, 80 Mkcld 399. 
flU Tax v. rTfaA m* ** *^ [43 

P.2d 143, 193 Old. 271, 151 AL.R. 1035. 

Refesal of witness to answer 
(1) Ohio—Nord v. McMQka, 215 N.E2d 919, 6 
Ohio Muc. 25. 

All cowMBilcatloas between confidants not bcc- 
eacarfiy privileged 

Cal—Green v. Superior Court In and For San Joaquin 
County, 33 CaLRptr. 604, 220 GA2d 121. 

Conditions necessary to eatabRs ha ae nt of privi¬ 
lege 

La.—State v. Aucoa, 362 Sa2d 503. 

Md—Lightman v. State, 294 Aid 149, 15 MdApp. 
713, affiL 295 A2d 211 266 Md. 55a cert den. 93 
S.O. 1921 411 UR. 951, 36 LJEd.2d 414. 
Privileged common tartion remains antQ waived 
N.Y—Yaron v. Yaron. 372 N.YR2d 518, 83 Miaa2d 
276. 

Matters considered 

Alaska—Allred v. State, 554 P.2d 411. 

89. UR—UR v. Panetta, D.GPa, 436 F.Supp. 114, 
afSL, GA, 568 FJd 771. 

90. U.S.—Hessdbme v. Wedd, D.C.OkL, 44 F.R.D. 
431. 

Iowa—State ex reL Leas in Interest of O’Neal, 303 
N.W.2d 414. 

Minn.—State v. Anderson, 78 N.W.2d 32a 247 Minn. 
469. 

N.Y.—Mileski v. Locker, 178 N.YR2d 911, 14 MiscJd 
252. 

9L Ma—State ex reL Utility Consumers Council v. 
Public Service Comnakaon, App., 562 S.W-2d 688, 
cert. den. 99 S.Ct 192, 439 U.S. 866, 58 L.Ed.2d 
177. 

93. UR—Herbert v. Undo, N.Y., 99 S.Ct 1635, 441 
UR 153, 60 L.Ed.2d 115. 

Ma—Jaferkn-KLennan v. Jafiman-Kerman, App., 424 
S.WJd 333. 

NJ.—State v. Roma, 357 A2d 45, 140 NJRoper. 58Z 
N.Y.—Carvd Corp. v. Lefkowitz, 431 N.YRJd 609, 
106 M»c.2d 284, aftd. 431 N.YR2d 615, 77 
A.D.2d 872, 431 N.YRJd 615. 

Abatrinte or coodltiosal 

Wash—Cook v. King County, 310 P.2d 659, 9 Wash. 
App. sa 

94, UR—Branch v. Phillips Petroleum Co„ GATex., 
638 F.2d 873. 

Timken Roller Bearing Ca v. UR, D.COhkx, 38 
FJLD. 57. 

CaL—Cooke v. Superior Court of Los Angeles County, 
147 CaLRptr. 915, 83 CAJd 582, 

Since, by their nature, testimonial 
privileges keep relevant and probative 
evidence from the jury their exercise 
* should be limited to those situations in 
which the sought after benefit to the 
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privileged party legitimately out¬ 
weighs the costs to society in terms of 
judicial inefficiency. 945 

94.5. U.S.—U.S. v. Benford, D.C.Mich., 457 FSupp. 
589. 

95. U.S.—Felber v. Foote, DCConn., 321 FSupp 
85. 

Ala—State v. Chicago Bndge & Iron Co., 261 So.2d 
882, 288 Ala. 446. 

Cal.—In re Lrfschutz, 85 Cal Rptr 829, 467 P.2d 557, 2 
C.3d 415, 44 A.L.R.3d 1. 

Richards v. Superior Court for Los Angeles 
County, 65 Cal.Rptr 917, 258 C.A.2d 635. 

D.C.—Freeman v Seligson, CA, 405 F2d 1326, 132 
U S.App D.C 56. 

Mont.—Matter of J. H., 640 P.2d 445, 198 Mont. 482 
N.C—State v Bryant, 167 S.E2d 841, 5 NC App. 21 
Statute not repealed or limited 
(2) Other statutes 

Cal —Sacramento Newspaper Guild v Sacramento 
County Bd. of Sup’rs, 69 CaLRptr 480, 263 C A.2d 
41. 

Colo.—Week v. District Court of Second Judicial Dist, 
408 P 2d 987, 158 Colo. 521. 

“Privileged” defined 

D.G—Communist Party of U.S v. Subversive Activities 
Control Bd, C.A , 254 F.2d 314, 102 U S.App.D C 
395 

Statutory provisions plain 

Ohio—Diehl v. Wilmot Castle Co., App, 256 N.E2d 
220, 21 Ohio App.2d 191. Revd. on oth. grds 271 
N.E2d 261, 26 Ohio St. 249. 

Common law concept 

Wash—Cook v. King County, 510 P.2d 659, 9 Wash 
App. 50 

Function of legislative power 

Wash.—Cook v. King County, 510 P.2d 659, 9 Wash. 
App. 50 

Applies to all actions 

N.H.—In re Brenda H, 402 A.2d 169, 119 N.H 382. 
Vt.—Mattison v. Poulen, 353 A.2d 327, 134 Vt. 158. 

Statute valid 

U.S.—Caesar v, Mountanos, C.A.Cal., 542 F.2d 1064, 
cert. den. 97 S.Ct. 1598, 430 U S. 954, 51 L.Ed.2d 
804 

Statute general abolition of privileges 
Kan—Wesley Medical Center v. Clark, 669 P2d 209, 
234 Kan. 13. 

96. Idaho—Caldero v. Tribune Pub. Co, 562 P 2d , 
791, 98 Idaho 288, cert. den. 98 S.Ct. 418, 434 
U.S. 930, 54 L.Ed.2d 291. 

Kan.—City of Wichita v Jennings, 433 P.2d 351, 199 
Kan. 621. 

NY.—People v Saperetein, 159 NY.S.2d 160, 2 
N.Y.2d 210, 140 N.E.2d 252, cert. den. 77 S Ct. 
825, 353 U.S. 946, 1 LEd.2d 856. 

White v. Empire Mut. Ins Co., 299 N.Y.S2d 
998, 59 Misc.2d 527. 

Ohio—Mandell v. Yellow Cab Co of Cleveland, 170 
NE.2d 296 

Wis —Davison v. St. Paul Fire & Marine Ins. Co., 248 
N,W.2d 433, 72 Wis 2d 190. 

97. U.S.—Cepeda v Cohane, D.C.N.Y., 233 F.Supp 
465. 

Fla.—Soler v Kukula, App., 297 So.2d 600. 

N.Y.—People v. Hams, 240 N.Y.S.2d 503, 39 Misc.2d 
193 

Wis.—Davison v. St. Paul Fire & Marine Ins. Co, 248 
N.W.2d 433, 75 Wis.2d 190. 

Reason for rule 

Cal—Tatkin v. Superior Court In and For Los Angeles 
County, 326 P 2d 201, 160 C.A 2d 745. 

(2) Other reasons. 

'"nn—State v. Lender, 124 NW2d 355, 266 Minn.' 
561. 


97 CJS llfl 


page 740 

98. U.S—US. v. Bowman, C.A.Pa., 358 F.2d 421. 
Cal —Sullivan v Superior Court for San Mateo County, 

105 Cal Rptr. 241, 29 C.A.3d 64. 

Colo.—Conyers v Massa, App., 512 P 2d 283 
Minn—Larson v Montpetit, 147 N.W.2d 580, 275 
Minn. 394 

Reason for rule 

U.S—US. v. Jaskiewicz, DC Pa., 278 F.Supp 525 
Ohio—Amovitz v. Wozar, 222 N.E2d 660, 9 Ohio 
App 2d 16—Belichick v. Behchick, 307 N.E.2d 
270, 37 Ohio App.2d 95. 

Or.—State ex rel. Calley v. Olsen, 532 P.2d 230, 271 Or. 
369. 

Triplett v Board of Social Protection, 528 P.2d 
563, 19 Or.App. 408. 

99. Cal—Tatkm v. Supenor Court In and For Los 
Angeles County, 326 P2d 201, 160 C A 2d 745. 

Ind.—Emst & Ernst v. Underwriters Nat Assur Co, 
381 N E.2d 897, 178 Ind App 77. 

Statements not privileged 

N.Y.—Anastasi v Morganthau, 373 NYS.2d 751, 84 
Misc 2d 166 

1. US —U.S v. Bethlehem Steel Corp, D.C.N.Y, 21 

F R.D. 568 

Ind —In re Beck’s Estate, 240 N.E2d 88, 143 Ind.App 
291 

Iowa—Allen v. Lindeman, 148 N W 2d 610, 259 Iowa 
1384. 

NJ.—State v. Bnley, 251 A 2d 442, 53 N.J 498, 36 
A L.R 3d 811 

Newsman’s “shield law” 

Cal.—Rosato v Superior Court of Fresno County, 124 
Cal Rptr. 427, 51 CA3d 190, cert, den 96 SQ 
3200, 427 U S 912, 49 L Ed 2d 1204 
N.H.—Opinion of the Justices, 373 A 2d 644, 117 N.H 
390 

2. NY.—Perry v Fiumano, 403 N Y.S.2d 382, 61 

A.D.2d 512 

Communication which is privileged 
when made remains so regardless of 
unauthorized out-of-court disclosure. 2 5 

2.5. Wis— Muetze v. State, 243 NW.2d 393, 73 
Wis.2d 117. 

Evidentiary privileges apply in grand 
jury proceedings. 35 

3.5. U S.—In re Grand Jury Investigation, D.C Pa., 
412 F.Supp 943. 

4. Del.—GJ.S. cited in State ex rel State Highway 

Dept. v. 62.96247 Acres of Land, More or Less, in 
New Castle Hundred, New Castle County, Super., 
193 A.2d 799, 805, 7 Storey 40. 

Mo.—Ex parte McClelland, App., 521 S.W.2d 481. 

5. Rule of privilege not justifiable as promot¬ 
ing fair settlement of disputes 

Del.—State ex rel. State Highway Dept, v 62.96247 
Acres of Land, More or Less, in New Castle Hun¬ 
dred, New Castle County, Super., 193 A.2d 799, 7 
Storey 40. 

The privilege of confidentiality 
should yield only when a party's need 
is essential to a fair trial. 5 * 5 

5.5. N.H—In re Brenda H, 402 A.2d 169, 119 N.H 
382. 

N.Y—People v. Monroe, 370 N.Y.S.2d 1007, 82 
Misc.2d 850. 

Va —Brown v. Com., 204 S.E 2d 429, 214 Va. 755, cert, 
den. 95 S.Ct. 229, 419 U.S. 966, 42 L.Ed.2d 182. 

6. U.S—N.L.R.B. v. British Auto Parts, Inc., D.C 

Cal., 266 FSupp. 368. AfTd., CA., 405 F.2d 
1182, cert. den. 89 S.Ct 1625, 394 U.S. 1012, 23 
L.Ed 2d 39. 

Del—Morris v. Avallone, Super., 272 A.2d 344. 

Fla.—Savino v. Luciano, 92 So,2d 817. 


Kan —Soden v. Gemberling, 366 P.2d 235, 188 r*. 
716 ** 

Me—Rancourt v. Waterville Urban Renewal Author 
223 A 2d 303. 

Wash.—State v. Johnson, 514 P.2d 1073, 9 WashA^ 

8. Tex—Lehnhard v. Moore, 401 S W 2d 232. 

9. Pa—Reanck v Griffith, 27 D. & Q2d 45L « 

Chest 365 

10. Fla—Proffitt v. State, 315 So.2d 461, affd. « 
S.Ct 2960, 428 US. 242, 49 LEd.2d 913 m 
den. 97 S.Ct. 198, 429 U.S 875, 50 LEd2d 1JJ 

Iowa—State v. Flaucher, 223 N.W.2d 239 

11. Warning necessary 

N Y—People v Brown, 368 N.Y.S.2d 645, 82 Mata 
115. 

13. Ga—Logan v. Chatham County, 148 S.K2d 47] 
113 GaApp 491. 

Transcript of testimony in open court recorded b 
stenographer employed by party 
Ill.—'Tansor v. Checker Taxi Co., 188 N.K2d 659 2 
IU.2d 250 

Pre-trial proceedings 

N.Y —Stefano v. C. P Ward, Inc., 244 N.Y.S.2d 2 $ 
19 A D.2d 473 

Negotiations leading to offers of settlement 

D C —Oliver v Committee for Re-Election of the Pm 
dent, DC, 66FRD 553 
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15. Ga —Boggess v Aetna Life Ins. Co, 196 S.Ei 
172, 128 GaApp" 190 

§ 253. What Law Governs 

16. U.S—Baird v. Koemer, CA.CaL, 279 F.2d 62 
95 A L,R.2d 303—Hyde Const. Co. v, Koehrn 
Co, C.A.Miss., 455 F2d 337. 

GJ.S. cited in R & J. Dick Co. v. Bass, Di 
Ga., 295 F.Supp. 758, 762. 

Cal.—People v. Carter, 110 Cal Rptr. 324, 34 CA. 
748, cert den. 95 SCt. 81, 419 U.S. 846,- 
LEd2d 75. 

Attorney-client privilege 
N.Y.—Brandman v Cross & Brown Co. of Flork 
Inc., 479 N Y.S 2d 435, 125 Misc.2d 185. 

17. US—Duplan Corp v. Deenng Milliken, Id 
D.C.SC., 397 FSupp. 1146. 

18. U.S—US. v. Craig, C.A.IU., 528 F2d 773, cat 
den. 96 S.Ct. 2171, 425 U.S 973, 48 L Ed.2d M, 
reh 537 F 2d 957, cert. den. 97 S.Ct 526,429 U l 
999, 50 L.Ed,2d 609, reh. den. 97 S.Ct. 798,429 
US. 1066, 50 L.Ed2d 785 

19. U.S—GJ.S. quoted in R & J. Dick Co v. Baa 
D.C Ga., 295 F.Supp. 758, 762 

Availability and applicability of evi¬ 
dentiary privilege should be governed 
by current law in force at time of trial, 
and not law in force at time alleged 
confidential communication took 
place. 195 

19.5. U.S—Scott v McDonald, D.GGa., 70 F.RJ) 
568 

In criminal matters arising within 
the jurisdiction of the federal courts, 
the law of privilege is supplied by fed¬ 
eral interpretations of the common 
law. 1910 

19.10. U.S—U.S V. Hankins, GA.Miss., 581 FJi 
431, cert. den. 99 S.Ct. 1218, 440 U.S. 909, $9 
L.Ed.2d 457. 

In re Westinghouse Elec. Corp. Uranium Con¬ 
tracts Litigation, D.C Pa., 76 F R.D. 47. 
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$ 254. In General 

20. N.C—Cameron v. New Hanover Memorial 
Hosp, Inc., 293 S.E2d 901, 58 NCApp. 414, 
app. dism., review den, 297 S E.2d 399, 30*7 N c 
127. 

Bar association records 

111.—Petition of Illinois Judicial Inquiry Bd.. 1 D«t., 
471 N E2d 601, 83 Ill Dec 72, 128 Ill App 3d 798 

Statements by physician to hospital credentials 
committee privileged 

U S —Green v Silver Cross Hosp, DC Ill., 606 
FSupp 87. 

Parent-child privilege 

U S.—In re Agosto, D C Nev, 553 F Supp. 1298. 
Product of party’s insurer's investigation 
NY —Cataldo v Monroe County, 238 NY.S.2d 855, 
38 Misc 2d 768, affd 243 NYS2d986, 19AD2d 
852 

Communication to liability insurer in connec¬ 
tion with defense of claim 
Tex —Dobbins \. Gardner, Ov App, 377 S W.2d 665, 
err ref. no rev err 
Insured and insurer 
Ky.—Com. v Mdear, App, 638 S.W.2d 290 
Social worker 

Mass—Com. v. Collett, 439 N.E2d 1223, 387 Mass 
424, ans. to certified ques. conf. to 455 N.E2d 
1006, 17 Mass.App. 913. 

21. US,—US. v Powell, C A Wash., 537 F2d 371 
Colo.—Losavio v. Robb, 579 P 2d 1152, 195 Colo. 533. 
La— State v Spell, 399 So 2d 551 

Miss -Alford v. State, 433 So 2d 940 
NH—State v Thresher, 442 A 2d 578, 122 N.H. 63 
N.Y -Perry v Fiumano, 403 N Y S 2d 382, 61 A.D 2d 
512 

Real estate appraiser and client 

Kan.—City of Wichita v Jennings, 433 P2d 351, 199 
Kan 621 

Ky.—Urban Renewal and Community Development 
Agency of Louisville v Fledderman, 419 S W 2d 
741. 

Ma—State ex rel State Highway Commission v Kali- 
vas, 484 S W 2d 292 

Tex—Biggers v. State; Civ App, 358 S.W.2d 188, err 
ref, Sup, 360 S W.2d 516 
No social worker privilege 
Ill.—In Interest of Pitts, App., 357 N,E2d 872, 2 
IlLDec. 652, 44 Ill App 3d 46 
Mo —State v Brydon, App, 626 S.W.2d 443 
N.Y —Lichtenstein v. Montefiore Hospital and Medical 
Center, 392 N Y.S.2d 18, 56 A.D.2d 281 
People v. Lipsky, 423 N Y.S 2d 599, 102 Misc.2d 
19. 

Wis-State v. Driscoll, 193 N.W2d 851, 53 Wis.2d 
699, 50 A.L.R.3d 554. 

Political scientist 

U S -U.S. V. Doe, C A.Mass., 460 F.2d 328, cert den. 

93 S.Ct. 152, 411 US 909, 36 L.Ed2d 199. 
Psychologist-patient privilege 
U.S.—Miller v. Colonial Refrigerated Transp Inc, D C 
Pa^ 81 FR.D 741 

Anz—Hahman v Hahman, App, 628 P2d 984, 129 
Anz. 101 

Cal-People v Lakey, 162 Cal.Rptr. 653, 102 C.A.3d 
962. 

Ill-People v. Di Maso, 426 NE2d 972, 55 Ill.Dec 
647, 100 Ill App.3d 338. 

Ky.—Southern Bluegrass Mental Health and Mental 
Retardation Bd, Inc. v. Angelucci, App., 609 
S.W.2d 931, affd., Sup., 609 SW 2d 928. 

Md.—Shaw v. Glickman, 415 A 2d 625, 45 Md.App 
718. 

Mass—Com v Mandeville, 436 N.E2d 912, 386 Mass. 
393. 

Mich,—Matter of Atkins, 316 N.W2d 477, 112 Mich. 
App. 528. 

Mont.—Matter of A J.S , 630 P 2d 217. 


N.H.—State v. LaRoche, 442 A.2d 602, 122 N.H. 231. 
N.M,—Stale Health and Social Services Dept v Smith, 
App., 600 P.2d 294, 93 N M. 348, cert. den. 591 
P.2d 286, 92 N.M. 532 

N.Y -State of Fla. v. Axdson, 363 N Y.S.2d 200, 80 
Mac.2d 419 

Ohio—In re Smith, 454 N.E2d 171, 7 Ohio App.3d 75, 
7 0B.R 88 

Tex —Interest of T L H., App. 13 Dist., 630 S W 2d 

441, err dtsm. 

Utah-State v. Gotfrey, 598 P.2d 1325. 

Wash.—Matter of Welfare of Henderson, 630 P.2d 944, 
29 WasEApp 748. 

No hospital-patient privilege 
Ga—Dennis v. Adcock, 226 S E.2d 292, 138 GauApp. 
425 

Tex —Texarkana Memorial Hospital, Inc. v, Jones, 551 
SW2d 33. 

Evidence admissible 

111 -Johnson v Johnson, 340 N E2d 68, 34 Ill.App.3d 
356 

NY-People v O’Gorman, 398 N.Y S 2d 336, 91 
Misc 2d 539 

No bank-customer privilege 

U S.—In re Request For Judicial Assistance from Seoul 
Dist Criminal Court, Seoul, Korea, C.A.Cal, 555 
F 2d 720. 

U.S. v Grand Jury Investigation, D.CPa, 417 
FSupp 389 

Optometrist-patient 

Mich-People v. Baker, 288 N W.2d 430, 94 Mich. 
App. 365 

Psychotherapist-patient privilege 
Cal —Mavroudis v Superior Court for San Mateo 
County, 162 Cal Rptr 724, 102 C.A3d 594 
Mass-Com v Mandeville, 436 N E 2d 912, 386 Mass. 
393 

NM-Matter of Doe, App., 649 P.2d 510, 98 N.M. 

442. 

Wyo—Matter of Parental Rights of PP, 648 P 2d 512 

Marriage counselor 

NJ.—M. v K, 452 A.2d 704, 186 NJ.Super. 363. 

22. U S.—Smith v. B & O R. Co., DC Md., 473 
FSupp. 572 

Tex -Jones v State, Civ.App, 613 S W 2d 570. 

No parole officer privilege 
Wash.—State v. Roberts, 544 P.2d 754, 14 Wash App. 
727. 

23. U.S —Emmett v. Ricketts, D.GGa., 397 F.Supp. 
1025. 

Cal.—In re Lifschutz, 85 Cal.Rptr. 829, 467 P.2d 557, 2 
C3d 415, 44 ALR.3d 1. 

Wilson v. Superior Court of Los Angefcs County, 
38 Cal.Rptr. 255, 226 C A.2d 715. 

D.C.—Gottlieb v. Bresler, D.C, 24 F.R.D. 371 
Fla.—Standley v White, App., 326 So.2d 68. 

Ga.—Pennsylvania Millers Mut Ins. Co. v Thomas 
Milling Co, Inc, 224 S,R2d 55, 137 GaApp. 430. 
Ind—Lipps v. State, 258 N.E2d 622, 254 Ind, 141. 
N.Y—Application of Queen, 233 N Y.SJld 798. 

In re Clear, 296 N.Y.S.2d 184, 58 Misc.2d 699, 
revd on oth. grds. 302 N.Y.S.2d 418, 32 A.D.2d 
915, on remand 318 N.Y.S.2d 876, 65 hhac26 323. 
Ohio—Masheter v. Cleveland Bd. of Ed., 244 N.E2d 
745, 17 Ohio St.2d 27, cert. den. 90 SCt 152, 396 
U.S. 878, 24 LEd.2d 135. 

Or.—Brink v, Multnomah County, 356 P2d 536, 224 
Or. 507. 

Pa.—Com v. Pastirko, 19 Cambria 231. 

Tex.—Biggers v. State, Civ App., 358 S.W.2d 188, err. 

ref. no rev. err. 

Business relationship 

U S,—Federal Open Market Committee of Federal Re¬ 
serve System v Merrill, Dist.Col., 99 S.Ct 2800, 
443 UE. 34a 61 LEd2d 587, on remand 516 
F.Supp. 1028. 

Nev —Carr v. Department No. 1, Second Judicial Dist 
Court In and For Washoe County, 356 P.2d 16, 76 
Nev 403 
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Statements to p ro b ation officer not fndnded 

Cal—People v. Carter, 110 CaLRptr. 324, 34 CA3d 
748, cert. den. 95 S.CL 81, 419 US. 846, 42 
LEd.2d 75. 

Court-appointed experts 

Cal.—Torres v. Municipal Court of Los Angriei Judi¬ 
cial Dot, 123 CaLRptr. 553, 50 GA3d 778. 

Statements to probation officer 

U.S.—U.S. v. Holmes, GA.Minn, 594 FJd 1167, cert 
den. 100 S.Q. 154, 444 U.S. 873, 62 L.Ed.2d 100. 

Mich.—People v. Burton, 253 N.W.2d 710, 74 Mich. 
App 215 

Social worker and client 

ID—People v. McKean. 418 N.R2d 1130, 50 IlLDec. 
136, 94 Ill.App.3d 502 

Mass.—Custody of Minor (No. 3), 454 N.E2d 924, 16 
MassApp 998. 

N.H.—In re Brenda H, 402 A.2d 169, 119 N.H. 382. 

N.Y.—Matter of Application to Quash a Subpoena 
Daces Tecum m Grand Jury Proceedings, 437 
N.R2d 1118, 56 N.Y 2d 348, 452 NY.S.2d 361. 

Community Service Soc. v. Welfare Inspector 
General. 398 N.Y.S 2d 92, 91 Mac.2d 383, affd 
411 N.Y S 2d 188, 65 A.D.2d 734-Matter of Kor- 
etta W., 461 N.YE2d 205, 118 Misc.2d 660. 
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The federal statutes dealing with 
consumer credit investigating and re¬ 
porting have no relevance to the ques¬ 
tion of admissibility of testimony of a 
private investigator relative to anoth¬ 
er's physical activities. 265 


26.5. Anz.-Soto v. Industrial Coounission, 500 P.2d 
313, 18 ArirApp. 53. 


Confidentiality prior to 
turn 


Ga —Retail Credit Co. v. United Family Life Ins. Co., 
203 S.R2d 760, 130 GaApp. 524. 


Communications, made by a minor 
child to his parents within the context 
of the family relationship may, under 
some circumstances, lie within the pri¬ 
vate realm of family life which the 
state cannot enter so long as all family 
members seek to preserve the confi¬ 
dentiality of the communications. 26 * 10 

26.10. Matters considered 
N.Y.—Application of A and M, 403 N.YE2d 375, 61 
A.D.2d 426, 6 A.LR.4th 532. 


Circumstances not present * 

Mas.—Cabeflo v. State, 471 So 2d 332. 

Grandmother who stood in place of parent 
N.Y.—Matter of Ryan, 474 N.Y.R2d 931, 123 MiscJd 
854. 

However, in some jurisdictions there 
is not, under any circumstances, a par¬ 
ent-child privilege. 26 * 15 

26.15 UJS,—Port v. Heard, CjL 5 (Tex.), 764 
FJ2& 423—UJS. v. Davies, CJL 7 OH), 768 
FJd 893, cert den. 106 &Ct 533, 88 
KEd.2d 464 rejecting In re Agosto, 553 
F.Supp. 1298; In re Application of A & M, 
61 AJ).2d 426, 403 N.YJSL2d 375. 

In re Kinoy, D.C.N.Y., 326 FSupp. 400. 

CaL—Matter of Terry W., 130 CaLRptr. 913, 59 C.A,3d 
745. 

Mo.—State v. Bruce, App., 655 SW.2d 66. 
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§ 255. Communications to Account¬ 
ant 

27. U.S.—U.S. v. Wamwright, C.A.C 0 I 0 , 413 F.2d 
796, cert. den. 90 S.Ct. 566, 396 U.S. 1009, 24 
L.Ed.2d 501. 

U.S. v. White, DGTex, 326 FSupp. 459, affd., 
C.A, 477 F.2d 757, affd. 487 F.2d 1335, cert. den. 
95 S.Q. 132, 419 US. 872, 42 L.Ed.2d 111. 
N.C.—State v Agnew, 241 S.E2d 684, 294 N.C, 382, 
cert. den. 99 S.Ct. 107, 439 U.S 830, 58 L.Ed.2d 
124. 

Tex.—Lower Nueces River Water Supply Dist v. Sell¬ 
ers, Civ.App., 323 S.W.2d 324, err. ref. no rev. err. 

Role at common law 

U.S.—U S. v. Bowman, C.A.Pa, 358 F.2d 421. 

Ind.—Ernst & Ernst v Underwriters Nat Assur. Co., 
381 N.E.2d 897, 178 Ind.App. 77. 

Tax prosecution 

(3) Other matters. 

U.S.—U.S. v Jaskiewicz, D.GPa, 278 F.Supp. 525. 

Privilege recognized under statute 

(1) In general. 

U.S.—U.S. v. Bowman, C.A.Pa, 358 F.2d 421. 

Colo.—Pattie Lea, Inc. v. District Court of City and 
County of Denver, 423 P 2d 27, 161 Colo. 493, 34 
A L.R.3d 1100. 

Ind.—Ernst & Ernst v. Underwriters Nat. Assur. Co., 
381 NE2d 897, 178 Ind.App. 77. 

Pa.—Agra Enterprises, Inc. v. Brufiozzi, 448 A.2d 579, 
302 Pa.Super. 166. 

(2) Strict construction. 

U.S.—Rubin v. Katz, D.C.Pa. 347 F.Supp. 322. 

Ind.—Ernst & Ernst v. Underwriters Nat. Assur. Co, 
381 N.E2d 897, 178 Ind.App. 77. 

(3) Statutory exclusion. 

U.S.—Rubin v. Katz, D.C.Pa., 347 F.Supp. 322. 

(4) Inapplicable as between joint clients. 

Ga.—Gearhart v. Etheridge, 208 S.E.2d 460, 232 Ga. 
638. 

(5) Inapplicable in criminal proceedings, 

Ariz.—State v. O’Brien, App., 601 P.2d 341, 123 Anz 
578. 

La.—State v. McKinnon, 317 So.2d 184. 

Several employers 

Colo.—Pattie Lea, Inc. v District Court of City and 
County of Denver, 423 P.2d 27, 161 Colo. 493, 34 
A.L.R.3d 1100. 

State created privilege inapplicable in federal 
criminal trial 

U.S.—U.S. v. Jaskiewicz, D.C.Pa. 278 F.Supp. 525. 

Applying federal law 

U.S.—Couch V. U.S, U.S.Va, 93 S.Ct. 611, 409 U.S. 
322, 34 L Ed.2d 548. 

U.S. v. Schmidt, D.C,Pa., 343 F.Supp. 444, op. 
supp. 360 F.Supp. 339. 

28. U.S.—U.S. v. Jaskiewicz, D.CPa, 278 F.Supp. 
525. 

29. U.S.—F.T.C. v. St. Regis Paper Co., C.A.I1L, 304 
F.2d 731. 

Fla.—Dees v. Scott, App., 347 So.2d 475. 

Ga.—General Motors Acceptance Corp. v. Bowen Mo¬ 
tors, Inc., 306 S.E2d 675, 167 Ga.App. 463, 

Testimony concerning post-employment matters 

Ga.—Gearhart v. Etheridge, 205 S.E2d 456, 131 Ga. 
App. 285, affd 208 S.E2d 460, 232 Ga. 638. 

30. U.S.—U.S. v. Bowman, D.C.Pa, 236 F Supp. 548, 
affd., C.A., 358 F.2d 421. 

Protection does not extend to client 

UJ5.—Dorfman v. RombS, D.C.I1L, 218 F.Supp 905. 

No greater liberality is applied to 
facts which determine accountant- 
client privilege in case of a corporation 
than in case of a natural person or an 
k association of natural persons. 30,5 


30.5. Colo.—Pattie Lea, Inc. v. District Court of City 
and County of Denver, 423 P.2d 27, 161 Colo. 
493, 34 A.L.RJd 1100. 

§ 256. Communications Between 
Banker and Depositor 

31. N.J.—In re Addonmo, 248 A.2d 531, 53 NJ. 107. 
Tex.—Valley Intern Properties, Inc. v. Los Campeones, 

Inc., Civ.App., 568 S.W.2d 680, err ref. no rev 
err., app. dism 99 S.Ct. 1205 

32. U.S.—Harris v. U.S., C.A.Cal, 413 F.2d 316 

Stark v Connally, D.CCal., 347 F.Supp 1242, 
affd, in part, revd. in part on oth grds., 94 S.Ct. 
1494, 416 U.S. 21, 39 L.Ed.2d 812. 

Rosenblatt v. Northwest Airlines, Inc., D.C. 
N.Y., 54 F.R.D. 21 

Tex—Biggers v State, Civ.App., 358 S.W.2d 188, err. 
ref. no rev err. 

Statute held valid 

Tex.—Wilson v. City of Port Lavaca, Civ.App., 407 
S.W.2d 325, err. ref. no rev. err 

§ 257. Communications between Co- 
tenants or Copartners 
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36. Tex.—Lucas v. Wright, Civ App., 370 S.W.2d 
924. 

§ 259. Communications to, and In¬ 
formation Acquired by, 
Newspaper Editor or Re¬ 
porter 

Library References 

Witnesses <£=>196. 

40. U.S.—Silkwood v. Kerr-McGee Corp., CAOkl., 
563 F.2d 433. 

Ark.—Saxton v. Arkansas Gazette Co., 569 S.W.2d 115, 
264 Ark. 133. 

Hawaii—CJ.S. quoted at length in Appeal of Goodfad- 
er, 367 P.2d 472, 481, 45 Haw. 317. 

N.Y.—Wilkins v. Kalla, 459 N.Y.S.2d 985, 118 Misc.2d 
34. 

Absolute privilege 

Ind.—Jamerson v. Anderson Newspapers, Inc., App. 1. 
Dist, 469 N.E2d 1243 

Qualified common-law privilege 

Wash.—Senear v. Daily Joumal-American, Division of 
Longview Pub. Co., 641 P.2d 1180, 97 Wash.2d 
148—State v. Rinaldo, 689 P.2d 392, 102 Wash.2d 
749. 

Purpose 

U.S.—Baker v. F and F Inv., GA.N.Y., 470 F.2d 778, 
cert, den 93 S.Ct. 2147, 411 U.S. 966, 36 L.Ed.2d 
686 stating Illinois and New York law. 

La.—Dumez v. Houma Municipal Fire and Police Gvil 
Service Bd., App., 341 So.2d 1206, cert den., Sup., 
344 So.2d 667. 

NJ.—Matter of Farber, 394 A 2d 330, 78 NJ. 259, cert. 

den. 99 S.Ct 598, 439 U.S. 997, 58 L.Ed.2d 670. 
N.Y.—People v. Marahan, 368 N.Y.S.2d 685, 81 
Misc.2d 637. 

Observing reporter as “source” of information 

Md.—Lightman v. State, 294 A.2d 149, 15 Md App. 
713, affd. 295 A.2d 212, 266 Md. 550, cert. den. 93 
S G. 1922, 411 U S. 951, 36 L.Ed.2d 414. 

Confidential nature of information immaterial 

U.S.—Altemose Const. Co. v. Building and Const. 
Trades Council of Philadelphia and Vicinity, D.C. 
Pa., 443 F.Supp. 489. 

Md.—Lightman v. State, 294 A.2d 149, 15 MdApp. 
713, affd. 295 A.2d 212, 266 Md. 550, cert. den. 93 
S.Ct 1922, 411 U.S. 951, 36 L.Ed^d 414 
Tenn.—Austin v. Memphis Pub. Co., 655 S.W.2d 146. 

Divulgence of source privileged 

U.S.—Rilev v. Gtv of Chester GA.Pa. 612 F.2d 708. 
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D.C.—Zerilli v. Smith, C.A., 656 F.2d 705, 211 tu 
App.D.G 116. 

Md.—Lightman v. State, 294 A.2d 149, 15 MdA* 
713, affd 295 A.2d 212, 266 Md. 550, cert d«f 
S.Ct 1922, 411 U.S. 951, 36 LEd.2d 414. 
N.Y.—People v. Marahan, 368 N.Y.S.2d 685 i' 
Misc.2d 637. * 

Receipt of information under cloak of confife 
tiality required 

N.Y.—People v. Wolf, 333 N.Y.S.2d 299, 39 AJXJ 
864—WBAI-FM v. Proskin, 344 N.Y.S.2d 391c 
A.D.2d 5. 

Privilege belongs to journalist not inform* 
Md.—Lightman v. State, 294 A.2d 149, 15 MdA* 
713, affd. 295 A.2d 2120, 266 Md. 550, catZ 
93 SQ. 1922, 411 U.S. 951, 36 L.Ed.2d 4K 
No positive privilege, but protection from cm 
tempt 

N.Y.—Beach v. Shanley, 465 N.E2d 304, 62 NY A 
241, 476 N.Y.S.2d 765. 

People v. Monroe, 370 N.Y.S.2d 1007 C 

Misc2d 850. 

Personal observation by newsman 

U.S.—Solargcn Elec. Motor Car Corp. v. Amenta 
Motors Corp., D.C.N.Y., 506 F.Supp. 546. 
N.Y—People v. Dupree, 388 N.Y.S.2d 1000, 1 

Misc.2d 791. 

Material not intended to be confidential 

N.Y.—People v. Dupree, 388 N.Y.S.2d 1000, M 

Misc.2d 791. 

Limited privilege 

U.S.—DeRoburt v. Gannett Co., Inc., D.GHawaii, 3tF 
F.Supp. 880. 

Employee of broadcasting station 

Ohio—State v Geis, 441 N.E2d 803, 2 Ohio AppJc 
258, 2 O.B.R. 286. 

Statute construed to apply to civfl actions 
Tenn.—Austin v. Memphis Pub. Co., 655 S.W.2d Ui 
Unpublished information protected from dbcb 
sure 

Cal—Playboy Enterprises, Inc. v. Superior Cm 
(Greene), 201 CalRptr. 207, 154 C.A.3d 14. 

41. U.S.—CJLS. cited in Branzburg v. Hayes, Ky,fi 
S.Ct 2646, 2661, 408 U.S. 665, 33 L-EdJd 626- 
U.S. v Caldwell, Cal., 92 S.Ct. 2646,408 US.«5, 
33 L.Ed.2d 626—In re Pappas, Mass., 92 S£L 
2646, 408 U.S. 665, 33 L.Ed.2d 626. 

Brewster v. Boston Herald-Traveler Corp, RC 
Mass., 20 F.R.D. 416-Cepeda v. Cohane, RC 
N.Y, 233 F.Supp. 465. 

Cal.—Farr v. Superior Court of Los Angeles County; f 
CalRptr. 342, 22 C.A.3d 60, cert den. 93 SR 
430, 409 U.S. 1011, 34 L.Ed.2d 305. 

Colo.—Pankratz v. District Court In and For CStyw 
County of Denver, 609 P.2d 1101, 199 Cola 411 
Kan.—Pennington v. Chaffee, 573 P.2d 1099, 1 I* 
App.2d 682. 

Ky.—CJ.S. cited in Branzburg v. Pound, 461 S.WJ 
345, 347, affd. 92 S.Ct 408 U.S. 665, 33 LBtf 
626—Dow Jones & Co, Inc. v. Superior Court, 1# 
N.E2d 847. 

Mass.—In re Pappas, 266 N.E2d 297, 358 Mass. & 
affd. 92 S.CL 2646, 408 U.S. 665, 33 L&K 
626—Dow Jones & Co, Inc. v. Superior Court, 3® 
N.E2d 847, 364 Mass. 317. 

NJ.—In re Bridge, 295 A^d 3, 120 NJ.Super. <* 
cert den. 93 S.Ct. 1500, 410 U.S. 991, 36 LBi* 
189. 

N.Y.—People v. Wolf, 329 N.Y.S.2d 291, 69 ifttf 
256, affd. 333 N.Y.S.2d 299, 39 AJDJd 864. 
Statement not legitimate journalistic mm* 
Ga.—Georgia Communications Corp, BA-145 f 
Home, 294 S.E2d 725, 164 GaApp. 227, app # 
remand 329 S.R2d 192, 174 Ga.App. 69. 
Unedited videotape recordings of interview 
Md.—WBAL-TV Div, Hcarst Corp. v. State, 477 M 
776, 300 Md. 233. 

42, U.S.—U.S v. Stedhammer, GA.W.Va, 56! 

539 
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Miller v. Mecklenburg County, D C.N.C., 602 
FSupp. 675. 

Cal.—Farr v. Superior Court of Los Angeles County, 99 
Cal.Rptr. 342, 22 C.A.3d 60, cert. den. 93 S.Ct. 
430, 409 US. 1011, 34 LEd2d 305. 

DC—Anderson v Nixon, DC., 444 F.Supp 1195 
Iowa—Winegaiti v Oxberger, 258 NW2d 847, cert 
den 98 S a. 2234, 436 U.S. 905, 56 L.Ed.2d 402, 
Nev—Newburn v Howard Hughes Medical Institute, 
594 P.2d 1146, 95 Nev, 368. 

NY—People v. Zaganno, 411 NY$2d 494. 97 
Mac.2d 181. 

Ohio—Matter of McAuley, 408 X E 2d 697, 63 Ohio 
App2d 5, 17 0.0.3d 222 

Wis.—State v. Knops, 183 N W 2d 93, 49 W tt 2d 647 

Public Interest not harmed by withholding infor¬ 
mation 

La—Becnel v Lucia, App 5 Cir, 420 So.2d 1173 

44. Invalid 

NM-Ammerman v. Hubbard Broadcasting, Inc, 551 
P.2d 1354, 89 NM 307 

Qualified privilege 

U S —Continental Cablevision, Inc v Storer Broadcast¬ 
ing Co., D.C.Mo., 583 FSupp 427. 

Idaho—Matter of Contempt of Wright, 700 P 2d 40, 
108 Idaho 418 declining to follow Caldero v Trib¬ 
une Publishing Co., 98 Idaho 288. 562 P 2d 791 to 
the extent it holds that under no circumstances is 
there a qualified newsperson’s privilege 

First Amendment interest in protecting sources 

D C —Dowd v Calabrese, D C, 577 F Supp. 238 
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46. N.J —Brogan v Passaic Daily News, 123 A 2d 
473, 22 NJ 139 

N.Y—Andrews v. Andreoh, 400 NYS2d 442, 92 
Misc2d 410 

“Information” and “source” defined 
Ky-Branzburg v. Pound, 461 SW2d 345, affd 92 
S Ct. 2646, 408 US. 665, 33 L.Ed.2d 626. 

47. U S —U.S v. Cnden, C A.Pa., 633 F 2d 346, cert, 
den 101 S.Ct 924, 449 U S 1113, 66 L.Ed 2d 842 

Conn—Connecticut State Bd of Labor Relations v. 

Fagm, 370 A.2d 1095, 33 Conn Sup 204 
N.Y —WBAI-FM v. Proskin, 344 NY.S2d 393, 42 
A.D 2d 5. 

Magazines not protected 
US.—Cepeda v. Cohane, D.C.N.Y., 233 F,Supp. 465, 
construing California statutes. 

Information itself not privileged 
Ky—Branzburg v. Pound, 461 S.W.2d 345, affd. 92 
S.Ct. 2646, 408 U.S 665, 33 L.Ed 2d 626. 

Md.—Tofem v. State, 465 A 2d 413, 297 Md. 165. 
Observing journalist as source of information 
Md.—Ughtman v. State, 294 A.2d 149, 15 MdApp 
713, affd. 295 A,2d 212, 266 Md. 550, cert. den. 93 
S.Ct. 1922, 411 US. 951, 36 L.Ed.2d 414. 

Irrelevant or immaterial matters 
US.—U.S. V, Homer, DC.Pa, 411 F.Supp. 972, affd 
CA, 545 F.2d 864. Cert. den. 97 S.Ct 2673, 431 
U.S. 954, 53 L Ed 2d 270. 

48. NI.—Brogan v Passaic Daily News, 123 A 2d 
473, 22 N.J. 139. 

49. Md.—Lightman v. State, 294 A.2d 149, 15 Md. 
App. 713, affd 295 A 2d 212, 266 Md. 550, cert 
den. 93 S Ct. 1922, 411 U.S. 951, 36 L.Ed 2d 414 

N.J.—Brogan v Passaic Daily News, 123 A«2d 473, 22 
NJ. 139. 

However, liberal construction in favor 
of newspapers has been held to be 
proper . 495 

49.5. La.—Dumez v. Houma Municipal Fire and Po¬ 
lice Civil Service Bd, App, 341 So.2d 1206, cert, 
den, Sup, 344 So 2d 667. 


Documents as well as persona! Informants cov¬ 
ered 

Pa.—In re Taylor, 193 A.2d 181, 412 Pa. 32, 7 A.L. 
R.3d 580. 

Information held privileged from disclosure to 
grand jury 

Pa-In re Taylor, 193 A2d 181, 412 Pa 32, 7 A L. 
R.3d 580 

The newsman's privilege of confiden¬ 
tiality should yield only when the de¬ 
fendant's need for such information is 
essential to a fair trial, 4910 and where 
there are reasonable grounds to be¬ 
lieve that the information possessed by 
the newsman is material to the proof 
of any element of a crime charged, or 
to any defense. 49 55 

49.10. Cal—Haxnmarley v Superior Court In and 
For Sacramento County, 153 Cal.Rptr. 608, 89 
C A 3d 388 

Kan —State v. Sandstrom, 581 P 2d 812, 224 Kan 573, 
cert, den 99 SCt. 1265 

N.Y—People v Monroe, 370 NYS.2d 1007, 82 
Misc 2d 850 

Va.—Brown v Com, 204 S E.2d 429, 214 Va. 755, cen. 
den 95 S.Ct 229, 419 U S. 966, 42 L Ed.2d 182 

Balancing test to be applied 

US—Miller >. Mecklenburg County, D C.N C, 606 
F.Supp 488. 

49.15. U.S.—U.S v Cnden, C.A Pa., 633 F 2d 346, 
cert den 101 SCt 924, 449 US 1113, 66 L.Ed 2d 
842 

Cal— Hammarley v Superior Court In and For Sacra¬ 
mento County, 153 Cal Rptr 608, 89 C A.3d 388. 
Wash —Senear v. Daily Joumal-Amencan, Division of 
Longview Pub Co., 641 P.2d 1180, 97 Wash.2d 
148 

Privilege of confidentiality prevails 

US—U S V Blanton, D.CFla, 534 FSupp 295. 
NY—People v Monroe, 370 N.Y.S2d 1007, 82 
Misc.2d 850. 

Va —Brown v. Com., 204 S.E.Zd 429, 214 Vjl 755, oert. 
den 95 S Ct. 229. 

It is necessary that the information 
sought from the newsman is not avail¬ 
able from alternate sources. 4920 

49.20. U.S.—Riley v. Oty of Chester, 612 F.2d 708 
Fla —Gadsden County Times, Inc. v. Home, App. 1 
Dist, 426 So .2d 1234, review den. 441 So.2d 631- 
Tribune Co, v. Green, App. 2 Dist., 440 So 2d 484, 
review den. 447 So. 2d 886. 

ID.—In re Special Grand Jury Investigation of Alleged 
Violation of Juvenile Court Act, 472 N.E2d 450, 
84 ULDec 490, 104 IU.2d 419. 

While it has been held that the privi¬ 
lege of a state newspersons “shield” 
statute attaches to gathered news only 
when the information is communicated 
to the newsperson under a cloak of 
confidentiality, 4925 it has also been held 
that a promise of confidentiality to a 
news reporter's source is not a prereq¬ 
uisite to invoking the protection of a 
“shield” statute; 49,30 the privilege be¬ 
longs to the reporter, who cannot be 
compelled to disclose the source of his 
news, whether it was given in confi¬ 
dence or not 4935 

49.25. US.—Sofergen Elec. Motor Or Cbrp v, 
American Motors Carp., D.C.N.Y., 506 F.Supp. 
546. 
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Express or implied agreement on confidentiality 

N.Y.—Hennigan v. Buffalo Courier Exp. Col, Inc., 446 
N,YS.2d 767, 85 A.D.2d 924. 

EJe aemt of confidentiality gives birth to privi¬ 
lege 

N.Y.—Andrews v Andreoli, 400 N.YS.2d 442, 92 
Mac 2d 410. 

4930. Md.—Tofam v. State, 465 A 2d 413, 297 Md. 
165 

Protects both confidential and oooconfidential 
information 

N.Y.—People v Iamtaccone, 447 N.Y.S.2d 996, 112 
Moc.2d 1057. 

4935. Md —Trofim v. State, 465 A.2d 413, 297 Md. 
165. 

However, a state “shield” statute is 
not applicable where the journalist is 
called upon, as other citizens, to testify 
with respect to personal observa¬ 
tions. 4940 

49.40. U.S.—Solar gen Elec Motor Car Corp v. 
American Motors Corp, DC.N.Y., 506 FSupp. 
546. 

Accordingly, it does not shield news¬ 
persons from testifying about criminal 
activity which they observe 4945 and of 
course it does not shield newspersons 
from testifying about criminal activity 
in which they participate. 4950 

49.45. CaL—Rosa to v, Superior Court of Fresno 
County, 124 Cal Rptr. 427, 51 CA.3d 190, cert 
den 96 S Ct. 3200,427 US. 912,49 LEd.2d 1204. 
Belief activity lawful immaterial 
Fla.—Tribune Co. v. Huffstetler, App 5 Dot, 463 
So.2d 1169. 

4930. Cal—Rosato v. Superior Court of Fresno 
County, 124 Cal.Rptr 427, 51 C.A.3d 190, cert, 
den. 96 SCt. 3200,427 US. 912,49 L.Ed.2d 1204 

When applicable, the “shield” stat¬ 
ute provides a newsperson with a privi¬ 
lege against disclosure of both news 
and news sources. 49 55 

4935. N Y.—Henmgau v. Buffalo Courier Exp. Co., 
Inc M 446 N Y.S2d 767, 85 A.D.2d 924. 

“Source” and “information” privileges Indepen¬ 
dent 

NJ—Matter of Grand Jury Subpoena of Fawn Vrazo, 
423 A 2d 695, 176 NJ.Super. 455, 

In some jurisdictions it has been held 
that the “shield” statute is both com¬ 
prehensive and absolute and extends to 
cover the editorial process. 4960 

49.60. U.S.—Prager v. American Broadcasting Cos., 
Ioc, D.GNJ., 569 FSupp. 1229, affd. 734 F.2d 7. 

Resorts Intern., Inc. v. NJM Associates, 445 
A3d 395, 89 NJ. 212, cert. den. 103 S CL 212,459 
U.S. 907, 74 L.Ed.2d 169. 

The protection afforded a news gath¬ 
erer against a compelled disclosure of 
a news source, in Hie sense used in a 
“shield” statute, goes no further than 
to inhibit the revelation, against the 
will of the reporter, of those sources 
not previously disclosed to the pub¬ 
lic. 4965 

49.65, Privilege buy be waived 

Md-Tofeni v. State, 465 A2d 413, 297 Md. 165. 

Btincy v Evening Star Newspaper Co., 406 A.2d 
652, 43 Md.App 560 
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Since a plaintiff in a defamation ac¬ 
tion has no overriding constitutional 
interest at stake, a newsperson's privi¬ 
lege is absolute in libel cases. 49 - 70 

♦9.70. NJ.—Marcssa v New Jersey Monthly, 445 
A.2d 376, 89 NJ. 176, cert. den. 103 S.Ct. 211, 
459 U.S. 907, 74 L.Ed.2d 169 overruling to the 
extent contrary Brogan v. The Passaic Daily News, 
123 A.2d 473. 

§ 260. Communications Between 
Master and Servant or 
Principal and Agent 

50. Expert witness 

Me.—Rancourt v. Waterville Urban Renewal Authority, 
223 A.2d 303. 

51. Colo.—Pattie Lea, Inc. v. District Court of City 
and County of Denver, 423 P.2d 27, 161 Colo. 
493, 34 A.L.R.3d 1100. 

Insurance adjusters report 

(2) Other matters. 

Pa,—Rudisill v. Nationwide Ins Co., 77 York 74. 

55. Or.—State v. Bengtson, 367 P.2d 363, 230 Or. 19, 
96 A.L.R.2d 150. 

Pa.—In re Binder’s Estate, 22 D. & C.2d 688, 11 
Fiduciary 99. 
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57. Insured and adjuster 

Pa.—Com. v. Rumfield, 32 Leh.LJ. 110. 

§ 262. Information Acquired by 
Professional Nurse 

63. Conn.—State v. Hanna, 191 A.2d 124, 150 Conn. 
457. 
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64. N.Y.—Lynch v. Lewis County, 326 N.Y.S.2d 243, 
68 Misc.2d 243. 

Or.—Matter of Banker, 615 P.2d 1168, 47 Or.App. 
1125. 

Rule not dunged by statute authorizing admis¬ 
sion of written records 

N.Y.—People v. Preston, 176 N.Y.S.2d 542, 13 Misc.2d 
802. 

66. N.C—Sims v. Charlotte Liberty Mut Ins Co., 
125 S.E.2d 326, 257 N.C 32 

State v. Bryant, 167 S.E.2d 841, 5 N.CApp, 21. 

67. Minn.—State v. Staat, 192 N.W.2d 192, 291 
Minn. 394. 

68. Reason for rule 

(1) Minn,—State v. Staat, 192 N.W.2d 192, 291 
Minn. 394. 

§ 263. Communications to Spiritual 
Adviser 

70. Ala.—CJJS. quoted at length in Killingsworth v. 
Killingsworth, 217 So.2d 57, 63, 283 Ala. 345, 
app. after remand 226 So.2d 308, 284 Ala. 524. 

Mo.—CJ5. cited in State v. Kurtz, 564 S.W2d 856, 
860 

N.Y.—Keenan v. Gigante, 390 N.R2d 1151, 47 N.Y.2d 
160, 417 N.Y.S.2d 226, cert den. 100 S.Ct 181, 
444 U.S. 887, 62 L.Ed.2d 118. 

71. Abu —Killingsworth v. Killingsworth, 217 So.2d 
57,283 Ala. 345, app. after remand 226 So.2d 308, 
284 Ala. 524. 

Me.—Rancourt v. Waterville Urban Renewal Authority, 
223 A.2d 303. 

NJ.—In re Murtha, 279 A.2d 889, 115 NJ.Super. 380, 
49 AUL3d 1196. 

N.C—GJ.S. died In In re Williams, 152 S.E.2d 317, 
324,269 N:G 68, cert den. 87 S.Ct. 2137, 388 U.S. 
918,18 LJSd.2d 1362. 

Tex.—Bigger* v. State, Civ.App., 358 S.W.2d 188, err. 
ref. no rev. err. 


72. U.S.—CJjS. cited in Cimijotti v. Paulsen, D.C 
Iowa, 219 F.Supp. 621, 625, app. disra, C.A., 323 
F.2d 716. 

D.C.—CJJS. dted in Mullen v. U.S., GA, 263 F.2d 
275, 281, 105 U.S.App.D.C 25 
Ill.—People v. Pecora, 246 N.R2d 865, 107 Ill.App.2d 
283, cert den. 90 S.Ct. 1274, 397 U S. 4028, 25 
L.Ed.2d 538. 

Iowa—Pardie v Pardie, 158 N.W.2d 641 

N.Y.—Krughkov v. Kruglikov, 217 N.Y.S.2d 845, app. 

dism. 226 N.Y.S.2d 931, 16 A.D.2d 735. 

Ohio—Radecki v Schuckardt, 361 N.R2d 543, 50 Ohio 
App.2d 92, 4 0.0.3d 60. 

S.C.—South Carolina State Highway Dept v. Booker, 
195 S.E.2d 615, 260 S.C 245 

Nuns 

U.S.—Eckmann v. Board of Educ. of Hawthorn School 
Dist. No. 17, D.C.Mo., 106 F.R.D. 70. 

73. U.S.—Cimijotti v. Paulsen, D.C.Iowa, 230 F.Supp. 
39, affd., GA., 340 F.2d 613. 

Cal —Simrin v. Simnn, 43 Cal.Rptr. 376, 233 C.A.2d 
90. 

I1L—People v. Diercks, 411 N.E.2d 97, 44 IU.Dec. 191, 
88 Ill.App.3d 1073. 

La.—State v. Berry, 324 So.2d 822, cert. den. 96 S.Ct. 

1731, 425 U.S. 954, 48 L.Ed.2d 198. 

Mich.—Wirtanen v. Prudential Ins. Co. of America, 183 
N.W.2d 456, 27 Mich.App. 260. 

Neb.—Bremer v. Olson, 237 N.W.2d 118, 195 Neb. 120. 
N.Y.—Kruglikov v. Kruglikov, 217 N.Y.S.2d 845, app. 

dism. 226 N.Y.S.2d 931, 16 A.D.2d 735. 

N.D.—State v. Red Paint, 311 NW.2d 182. 

Ohio—In re Soeder’s Estate, 220 N.E.2d 547, 7 Ohio 
App.2d 271. 

Okl.—Masquat v. Maguire, 638 P.2d 1105. 

Pa.—In re McGrogan’s Will, 26 D. & C.2d 37, 10 
Chest 282, 11 Fiduciary 483 

No privilege as to records of church-related 
welfare association 

Minn.—State v. Under, 124 N.W.2d 355, 266 Minn. 
561. 

Draft counseling services 

U.S.—In re Verplank, D.C.Cal., 329 F.Supp 433. 

No privilege as to records of corporation 
U.S.—U.S. v. Luther, CACa1., 481 F.2d 429. 
“Communication” not limited to conversation 
Mass.—Com. v. Zezima, 310 N.E.2d 590, 365 Mass. 
238, 71 AL.R.3d 788. 

Privilege not applicable 

Ala.—Lucy v. State, Cr.App., 443 So.2d 1335. 

74. U.S.—Cimijotti v. Paulsen, D.C.Iowa, 219 F.Supp. 
621, app. dism., C.A., 323 F.2d 716. 

Conn.—CJJS. dted in State v. Paluga, 370 A2d 1049, 
1053, 171 Conn. 586. 

Ind.—Ball v. State, 419 N.R2d 137, 275 Ind. 617 
Ky.—Wainscott v. Com., 562 SW.2d 628. Cert den. 

99 S.Ct 196, 439 U.S. 868, 58 L.Ed.2d 179. 

Mo.—State v. Kurtz, 564 S W.2d 856. 

Ohio—In re Soeder’s Estate, 220 N.E.2d 547, 7 Ohio 
App .2d 271. 

Conversations between priest and non-Catholic 

Idaho—Angleton v. Angleton, 370 P.2d 788 

75. U.S.—U.S. v. Wells, C.A.N.Y., 446 F.2d 2. 
Conn.—CJ jS. dted in State v. Paluga, 370 A.2d 1049, 

1053, 171 Conn. 586. 

Ga.—Burger v. State, 231 S.E2d 769, 238 Ga. 171 
Iowa—Allen v. Lindeman, 148 N.W.2d 610, 259 Iowa 
1384. 

Mich.—Wirtanen v. Prudential Ins. Co. of America, 
App., 183 N.W.2d 456, 27 Mich.App. 260. 
Minn.—State v. Lender, 124 N.W.2d 355, 266 Minn. 
561. 

N.Y.—Matter of Fuhrer, 419 N.Y.S.2d 426, 100 
Miso2d 315. 

Pa.—In re McGrogan’s Will, 10 Chest. 282, 11 Fiduci¬ 
ary 483. 

76. U.S.—Cimijotti v. Paulsen, D.Glowa, 219 F.Supp. 
621, app. dism., GA., 323 F.2d 716. 
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Ohio—In re Soeder’s Estate, 220 N.E.2d 547 7 
App.2d 271. ’ ** 

No privilege 

Colo.—People v. Police, App., 651 P.2d 430. 
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79. U.S.—U.S. v. Wells, GA.N Y., 446 F.2d 2 
Cimijotti v Paulsen, D.C Iowa, 219 FSono.fi 
app. dism., CA., 323 F.2d 716. 

Cal.—Simrin v Simrin, 43 CalRptr. 376, 233 CjU 
90. 

m.—Snyder v. Poplett, 424 N.E2d 396, 53 IRDec.71 
98 Dl.App.3d 359 

Minn —State v. Lender, 124 N.W.2d 355, 266 Ifc 
561. 

N.Y.—Keenan v. Gigante, 407 N.Y.$.2d 163 , j 
A.D.2d 585, affd. 390 N.E.2d 1151,47 N.Y.2d If 
417 N.Y.S.2d 226. Cert. den. 100 S.Ct 181 6 
U.S. 887, 62 L.Ed.2d 118. 

Pa.—LeGore v. LeGore, 31 D. & C2d 107, 5 Ada 
LJ. 51. 

Overheard utterances privileged , 

N.Y.—People v. Brown, 368 N.Y.S.2d 645, 82 Mae: 
115. 

81. N.Y.—Kohloff v. Bronx Sav. Bank, 233 N.Yi 
849, 37 Misc.2d 27. 

83. U.S.—Cimijotti v. Paulsen, D.Glowa, 219 Fia 
621, app. dism., C.A., 323 F 2d 716. 

84. Presence of third person 

N Y.—People v. Brown, 368 N.Y.S.2d 645, 82 fcfc. 
115. 

Okl.—Naum v. State, Cr., 630 P.2d 785, cert den. 1 
S.Ct 609, 454 U.S. 1058, 70 L.Ed.2d 597. 

85. Privilege limited to ordained dergyn 

La.—State v. Van Welch, App. 1 Gr., 448 Sa2d 7 
writ den. 450 So.2d 952. 

§ 264. State Secrets and Inform 
tion Acquired by Public C 
ficers 

Library References 
Witnesses «=*216(l-3), 216.1. 

86. U.S.—Sperandeo for and on Behalf of N.ULB 
Milk Drivers and Daily Emp Local Union 1 
537, CA.C 0 I 0 ., 334 F 2d 381. 

Md.—Hamilton v. Verdow, 414 A2d 914,287 Md. 5 
10 A.L.R.4th 333. 

Nev.—Elson v Bowen, 436 P.2d 12, 83 Nev. i 

N.Y.—Schulgasser v. Young, 206 N.Y.SJd 84, 
Misc.2d 788, app. dism. 215 N.Y.S.2d 4«l 
A.D.2d 994. 

Military secrets 
(2) Other statements. 

D.C—In re Zuckert, D.C., 28 F.R.D. 29. Affit 
part, CA., 316 F.2d 336, 114 U.S.App.D.C3 
cert den. 84 S.Ct 172, 375 U.S. 896, 11 LH 
124, app. after remand 336 F.2d 914,118 UJA 
D.C 410. 

87. Md.—Hamilton v. Veidow, 414 A.2d 914 
Md. 544, 10 A.L.R.4th 333. 

88. Doctor hired by social security admirirt 
tor 

Tex.—Texas Emp. Ins. Ass’n v. Marshall, GvApp, 
S.W.2d 617. 

89. U.S.—In re Frankhn Nat. Bank Securities Ik 
lion, D.C.N.Y., 478 F.Supp. 577. 

No absolnte executive privilege 

U.S.—Timken Roller Bearing Co. v. U.S., D GObh 
F.R.D 57. 

Md.—Hamilton v. Verdow, 414 A.2d 914,287 Md.! 
10 A.L.R.4th 333. 

Wis.—Black v. General Elec. Co., App., 278 
224, 89 Wis.2d 195. 

90. U.S.—Branch v. Phillips Petroleum Co., ClA.1 
638. F.2d 873. 

Ala.—Allen v. State, CrApp., 382 Said 1147, 
den., Sup., 382 So.2d 1158. 
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^L—People v. Cain, 67 CaLRptr. 922, 261 CA2d 383. 
3 oJo.—Public Utilities Commission v. District Court In 
and For Arapahoe County, 431 P.2d 773,163 Cdo. 
462. 

DC—Clark v. Pearson, D.C, 238 F.Supp. 495. 

Fb.—Holston v. State, 208 So.2d 98. 

Mont—McCutcheon v. Larsen, 333 P.2d 1013, 134 
Moot. 511, 74 ALR.2d 622. 

S.Y.—Cohen v. Cohen, 290 N.Y.S 2d 524, 56 Misc.2d 
813. 

Crime 

(5) Identity of police informer. 

U.S.—Bocchicchio v. Curtis Pub. Co., D.GPa., 203 
FSupp. 403—Timken Roller Bearing Co. v. UJS„ 
D.COhio, 38 F.R.D. 57. 

D.C —City of Burlington, Vt v. Westinghouse Elec. 
Cop, D.C., 246 F.Supp. 839. 

(6) Other statements. 

&—People v. Jolliff, 202 N.E2d 506, 31 H12d 462. 
La.—State v. Andrews, 250 So.2d 359, 259 La. 339. 

Identity and statements of informants of divorce in¬ 
vestigator where record before court contains no hear¬ 
say. 

Ohio—McQueary v McQueary, 200 N.E.2d 722. 

page 748 

91. Cal.—Jessup v. Superior Court In and For Santa 
Clara County, 311 P2d 177, 151 C.A.2d 102— 
MarkweU v. Sykes, 343 P.2d 769, 173 C.A.2d 
642—Tendan v. Superior Court In and For 
Alameda County, 88 Cal Rptr 806, 10 C.A 3d 
286. 

Wash—Cook v. King County, 510 P.2d 659, 9 Wash 
App. 50. 

State bar officials 

Cal—Chronicle Pub Co. v. Superior Court In and For 
CSty and County of San Francisco, 7 Cal.Rptr. 109, 
354 P.2d 637, 54 C.2d 548—Brotsky v. State Bar of 
Cat, 19 CaLRptr 153, 368 P.2d 697, 57 C 2d 287, 
94 A L.R.2d 1310 

Neb.—Sinnett v. Albert, 195 N.W.2d 506,188 Neb. 176. 
Information as to character of employee 
U.S.—Branch v. Phillips Petroleum Co, C.A.Tex., 638 
FJ2d 873. 

DC—Petition of Gumsey, D.C., 223 F.Supp. 359. 

Names of informants 

D.C—Petition of Gumsey, D.C, 223 F.Supp. 359. 
Outweighs public interest 
U.S.—U.S. V. Feeney, D.CColo., 501 F.Supp. 1337. 
Cal.—People v. Aguilera, 131 CaLRptr. 603, 61 GA3d 
863. 

92. U.S.—F.T.C v. Orton, D.CN.Y., 175 F.Sopp. 77, 
rearg. den. 177 F.Supp. 241. 

Ark.—Arkansas Employment Sec. Division v. Beeler, 
620 S.W.2d 307, 2 ArkApp. 251. 

DL—South v. Illinois Val. Ice Cream Co., 156 N.E^d 
361, 20 HLApp.2d 312. 

Ky-Tabor v. Com., 625 S.W.2d 571. 

N.Y.—Wilson v. State, 317 N.Y.S.2d 546, 36 A.D.2d 
559. 

Or.—City of Portland v. Nuddman, 608 P.2d 1190, 45 
Or.App. 425. 

S.C—Edwards v. Edwards, 121 S.E2d 432, 239 S.C. 
85. 

Tex.—Turners, Inc. v. Klaus, CivApp., 341 S.W.2d 
182, err. ref. no rev. err.—Falkncr v. Gibraltar Sav. 
Ass’n, CivApp. 348 S.W.2d 472, err. ret no rev. 
err. 

Iadastrhd commissioner; imemploymeBt fe@ar- 
anee 

(2) Other matters. 

CaL—Richards v. Superior Court for Los Angrier 
County, 65 CaLRptr. 917, 258 CA2d 635. 

N.Y.—CouigHtro v. New Hampshire Fire Ins. Gx, 171 
N.Y.SJd 731, 8 Misc.2d 164. 
w. UJ.—State of NC v. Carr, D.CN.C, 264 
F.Sttpp, 73, app. dim. 386 F.2d 129. 


Explanathm regarding foOnre to diadone neces- 
ary 

U.S.—U.S. v Feeney, D.C Cob., 501 F.Sopp. 1337 

Held not invalid 

U.S.-U. S. V. Bizzard, CAGa., 674 F.2d 1382, cert, 
den. 103 S.O 305, 459 U.S 973, 74 LEd.2d 286. 
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94. U^.—Logan v. Empresa Lnnems Marhimas Argen- 
tmas, CA.Mass., 353 F.2d 373, cert den. 86 S.Ct. 
1276, 383 U5. 970, 16 L.Ed.2d 310. 

Nev.—Elson v Bowen, 436 P.2d 12, 83 Nev. 515. 

95. U.S.—Clavir v. U.S., D.CN.Y., 84 F.RD. 612. 
Cal.—In re Lynna R, 155 Cal.Rptr. 256, 92 GA3d 

682. 

Md.—Hamilton v. Verdow, 414 A2d 914, 287 Md. 544, 
10 ALR.4th 333. 

96. Wash.—Stale v Vindburat 388 P 2d 532, 63 
Washed 607. 

Evidence proving go vern me nt*! case 
D.C.—States Marine Lines, Inc v. Federal Maritime 
Commission, C.A., 376 F.2d 230, 126 U-SApp 
D.C. 187 

98. NY.-In re White’s Will, 160 N.Y.S.2d 841, 2 
N.Y.2d 309, 141 N.R2d 416, 70 ALA2d 484. 

Blanket guarantees of nomKsdosare prohibited 

U S.—Branch v. Phflhps Petroleum Co., CATex. 638 
F.2d 873. 

Mhchril v Rotna, D.C Pa, 22 F.R.D 217, revd. 
on oth. grds, C.A., 265 F.2d 633. 

99. Minn.—State v Lender, 124 N.W.2d 355, 266 
Minn. 561-State v. Grunau, 141 N.W.2d 815, 273 
Minn. 315. 

Legal proceeding where judicial controls avail¬ 
able 

Wash.—Barfidd v. City of Seattle, 676 P 2d 438, 100 
Wash.2d 878. 

A special federal interest in seeking 
the truth in a federal question case 
may require disclosure of information 
in state-government records . 15 

15. U.S.—Carr v. Monroe Mfg. Co., CA.M5sa., 431 
F.2d 384, cert. den. 91 S.CL 456. 400 U.S. 1000, 
27 LEcL2d 451. 

N.Y.—People v. Price, 419 N,Y52d 415, 100 Mac.2d 
372. 

8. Wis.—Black v. General Elec. Co. App. 278 
N.W^d 224, 89 Wb.2d 195. 

10. N.Y.—Clark v. Flynn, 193 N.YS.2d 401, 9 
AD.2d 249. 

Bank reports 

NJ.—Lakewood Trust Co. of Lakewood v. Fidelity & 
Deposit Co. of Md. 195 A2d 503, 81 NJ.Scper. 
329. 


Census report 

U.S.— US. V. Bethlehem Steel Corp., D.CN.Y. 21 
FJLD. 568. 

Report by arresting officer 

Coca.—State v. Adams, 191 A_2d 562, 24 CocnSup. 
397, 1 Conn.Ctr. 620. 


rieonoon report 

Minn.—State v. Teflock, 142 N.W^d 64, 273 Minn. 
512. 
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18. U5 —US v. Doe, D.CMass. 332 FSopp. 930, 
affiL, CA. 455 FJ2d 733, vac. and read. 92 S.CL 
2614, 406 US. 606, 33 LEd2d 583, reh. den. 93 
S.CL 98, two cases, 409 U5 902, 34 L E d.2d 165. 
CaL—People ex reL Dept of PuNic Work* v. Andersen, 
46 CaLRptr. 377, 236 CA2d 683. 

Colo.—Rider v. Rider, App. 493 P Jtd 679. 

Fla.—City of Tamarac v. Gaxcbar, App. 398 So. 2d 889. 
MIA— Samson v. Saginaw Profeasional Bldg. Inc., 205 
N.W.2d 833, 44 MkhApp. 658, affiL 224 N.WJSd 
843, 393 MSdt 393. 
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Tex.—Payne v. Hartford Fire Ins. Co. Civ App., 409 
S.W.2d 591, err. ref. no rev. err. 

Private citira supposedly depatiaed 
OkL—Patten v. State, Cr. 312 P.2d 900. 

Coafereace with welfare case worker mot shown 
to be confidential 

Mina-—State v. Lender, 124 N.W.2d 355, 266 Mam. 
561. 

School records 

La.—Richards v. Richards, App. 168 So.2d 853. 

T 

NY.-'Ttmmennann v. State, 265 N.Y52d 678, 48 
Mac.2d 678 

Conve rsati on betw een probation officer aad pa¬ 
rolees 

U S.—US. V. Rhodes, GA.HL, 360 ¥2d 865. 

Ohm—State v. HaBeck, 263 N.E J2d 917, 24 Ohio 
AppJ2d 74. 

Coonmnkatioa to probation aad parole officer 

Colo.—Sauccrnaan v. Sanoennan, 461 P.2d 18, 170 
Cola 318. 

HL—People v. Wiftuns, 454 N.E2d 22a 73 ULDec. 
36a 97 ID.2d 252, certden. 104 S.CL 2364, 80 
L-EcL2d 836, reh. den. 104 S.CL 3563, 82 LEd.2d 
864. 

N.M.—State v. Silva, 430 P.2d 783, 78 N.M. 286. 
S.D.—State v. Brech, 169 N.W.2d 242, 84 S.D. 177. 

A statute granting a privilege to 
communications to a person involved in 
treatment or examination of drug 
abusers by specified persons is inappli¬ 
cable where the communication was 
not made to such a person. 20 - 5 

20.5. Probation officer 

Tex.—Cunningham v. State, Cr. 488 S.W.2d 117. 

IIL—People ex reL Director of Public Health v. Calvo, 
432 N.E.2d 223, 59 DLDec. 639, 89 BL2d 130. 
24. U.S.—U.S. v. HJ.K. Theatre Corp. CA.N.Y. 
236 F.2d 502, cerL dea. 77 S.CL 359, 36a 352 
US. 969, 1 L.EdL2d 323, petition withdrawn 77 
S.CL 809, 353 U.S. 933, 1 LEd.2d 757, reh. den. 
77 S.CL 1280, 353 U.S. 989, 1 LEd.2d 1147— 
Branzbmg v. Hayes, Ky.. 92 S*Ct 2646, 408 U.S. 
665, 33 LEd-2d 626-In re Pappas, Maas., 92 
KCL 2646, 408 U.S. 665, 33 L.Ed.2d 626. 

UJS. V. Ben Gnmsteut * Sons Ca, D.CNJ. 137 
F.Sopp. 197. 
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26. U^-Rovhno v. Ui, IR, 77 SlCL 623, 353 UJS. 
53, 1 LEd.2d 639. 

Johaaoa v. U.S. CA.IH. 422 F^d 555-U.S. v. 
Jackson, CAObio, 422 F2d 975— US. v. Cama¬ 
cho, CA-Ariz. 423 F2d 707—U.S. v. Davis, CA. 
Tex. 424 F2d 1241, cert den. 91 S.Ct 38, 400 
US. 821, 27 L.EdL2d 48—Gonzaks v. Beto, CA. 
Tex. 425 F2d 963, cert. den. 91 S.O. 194, 400 
US. 928, 27 L.Ed.2d 189, cert den. 91 S.CL 476, 
400 UA 1001, 27 LEd.2d 452—Gaylor v. US. 
CACaL, 426 F2d 233—U.S. v. Cornmnong, CA. 
N.Y. 429 F.2d 834—U.S. v. Escobedo, CA.HL, 
430 FJ2d 603, cert. den. 91 S.CL 1632, 402 U^. 
951, 29 LE<L2d 122— US. v. Ybarra, CAAriz. 
430 F.2d 123a cert den. 91 S.CL 589, 400 U^. 
1023,27 LEd.2d 636—U^. v. Newsome, CAGa., 
432 FOd 51— US. v. Hurse, CAMo. 453 F.2d 
128, app. after remand 477 FJd 31, cert den. 94 
S.CL 245, 414 US. 908, 38 L^d.2d 146—OS. v. 
Ruiz-Jnarez, CACaL, 4S6 FJ2A 1015, cert den. 92 
S.CL 245a 407 US. 914, 32 L.Ed.2d 689—U.S. v. 
Bolton, CA Hawaii, 458 F.2d 377. 

UA v. MoCarthy, D.CN.Y. 292 F^upp. 937— 
Guilder v. U^. D.CMo. 294 FSapp. 207, affil 
CA, 417 F.2d 633—Acosta v. Beto, D.CTex. 297 
F5opp. 89, affil, CA, 425 F.2d 963, cert. den. 91 
S.CL 194, 400 U.S. 928, 27 L.Ed2d 189, and 91 
S.CL 476,400 U.S. 1001, 27 LEd.2d 452—U.S. ex 
reL Robinson v. Deegan, D.CN.Y. 315 F.Supp. 
324— US. ex reL Saunders v. Ziegler, D.CPa. 319 
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F Supp 492—U S. ex rel. Pinder v Ziegler, D.C. 
Pa., 325 F.Supp. 379—U.S v. TranquiUo, D.C.Fla., 
330 F.Supp. 871—Wood v. Breier, DC.Wis., 54 
F.R.D. 7. 

Ala —Tadlock v. State, Cr., 228 So 2d 859, 45 Ala App 
246. 

Anz—State v. Tisnado, 458 P.2d 957, 105 Anz. 23. 
Rivera v. Superior Court In and For Maricopa 
County, 430 P.2d 696, 6 Ariz App 117—State ex 
rel Berger v Hughes, 481 P.2d 278, 14 Ariz App. 
107. 

Ark —Davis v. Circuit Court of Pulaski County, First 
Division, 424 SW.2d 149, 244 Ark. 142 
Cal.—People v Hill, 57 CalRptr. 551, 249 C.A2d 
453—People v. Sanders, 58 Cal.Rptr 259, 250 
C.A.2d 123—People v Scott, 66 Cal Rptr. 257, 259 

C. A2d 268—People v. Brown, 66 CalRptr 623, 
259 C.A.2d 663—People v De Leon, 67 Cal Rptr 
45, 260 CA 2d 143, cert. den. 89 S.Ct 407, 393 
U.S. 969, 21 L.Ed 2d 380—People v Castillo, 80 
Cal Rptr. 211, 274 C.A.2d 502—People v. Sewell, 
83 CalRptr 895, 3 C.A.2d 1035—People v 
Bryant, App, 85 CaLRptr. 388, 5 C.A.3d 563- 
People v. Meyers, 86 CalRptr 252, 6 CA3d 
601—People v. Supenor Court for Sacramento 
County, 97 Cal.Rptr 118, 19 C A 3d 522—People 
v. Rand, 100 Cal.Rptr. 473, 23 CA.3d 579 

Conn —State v. Hall, 260 A 2d 411, 28 Conn Sup. 331 
State v. Plummer, Cir.A.D, 241 A.2d 198, 5 
Conn.Cir. 35. 

State v. Penna, Cir, 241 A.2d 385, 5 Conn Cir 
44 

Del—Riley v State, 249 A.2d 863, cert. den. 89 S.Ct. 

2016, 395 U.S 947, 23 L.Ed.2d 465. 

D.C—Smith v. U.S., C.A., 358 F 2d 833, 123 U S.App 

D. C 202, cert den. 87 S.Ct. 1350, 386 U.S. 1008, 
18 L.Ed 2d 448—U.S. v. Harrison, C.A., 432 F.2d 
1328, 139 U.S. App D.C. 266. 

U.S. v Bowman, D.C, 283 F.Supp 636. 

Fla.—Pearson v. State, App, 221 So.2d 760—Anderson 
v. State, App., 223 So.2d 770. 

Ga.—Hodges v. State, 104 S.E 2d 704, 98 Ga.App. 97, 
revd. on oth grds., Sup., 106 S.E.2d 795, 214 Ga. 
614—Staggers v State, 114 S.E.2d 142, 101 Ga. 
App. 463—Pass v. State, 182 S.E 2d 779, 227 Ga 
730. 

Ill.—People v. Reed, 173 NE.2d 422, 21 I11.2d 416, 
cert. den. 82 S.Ct. 606, 368 U.S. 990, 7 L.Ed.2d 
527—People v. McCray, 210 N.E2d 161, 33 Ill 2d 
66, affd. 87 S.Ct. 1056, 386 U.S. 300, 18 L.Ed.2d 
62, reh den. 87 S.Ct. 1474, 386 U.S. 1042, 18 
L.Ed.2d 616—People v Nettles, 213 N.E.2d 536, 
34 I11.2d 52, cert. den. 87 S.Ct. 1350, 386 U.S 
1008, 18 L Ed 2d 448—People v. Berry, 263 N.E.2d 
487, 46111.2d 175, cert. den. 91 S.Ct 989, 401 U.S. 
959, 28 L.Ed.2d 244. 

Iowa-State v. White, 151 N W.2d 552, 260 Iowa 1000. 
Ky.—Hunt v. Com., 408 S.W 2d 182. 

La.—State v. Dotson, 256 So 2d 594, 260 La. 471, cert, 
den. 93 S.Ct. 242. 

Md.—McCoy v. State, 140 A.2d 689, 216 Md. 332— 
Drouin v. State, 160 A.2d 85, 222 Md 271—Lee v 
State, 201 A 2d 502,235 Md. 301—Gulick v. State, 
249 A.2d 702, 252 Md. 348 
Mass.—Com. v. Martin, 285 N.E.2d 124, 362 Mass. 
243. 

Mich.—Conlon v. Dean, 165 NW.2d 623, 14 Mich. 
App. 415—People v. Budary, 177 N.W 2d 672, 22 
Mich.App. 485-People v. Wenrich, 188 N.W.2d 
102, 31 Mich.App. 644. 

Minn.—State v. DeSchoatz, 157 N.W.2d 517, 280 Minn. 
3. 

Miss.—Strode v State, 231 So.2d 779. 

Mo—State v. Yates, 442 S.W.2d 21. 

Mont.—State v. Hull, 487 P.2d 1314, 158 Mont 6. 
Nev.—MUler v. State, 471 P.2d 213, 86 Nev. 503. 
N.H.—State ex rel. Childs y. Hayward, 248 A.2d 88, 

, 109 N.H. 228. 

NX—State v. Dolce, 197 A.2d 185, 41 N.J. 422. 

State v. Infante, 282 A.2d 44, 116 NJ.Super. 
• 252. 

N.Y.—People v. Coffey, 240 N.Y.S.2d 721, 12 N.Y.2d 
443, 191 N.EJ2d 263, am. on oth. grds. 241 N.Y. 
SXd 856, U N.Y .2d 726, 191 N E.2d 910—People 


v White, 266 N Y.S.2d 100, 16 N.Y.2d 270, 213 
N.E.2d 438, cert den 87 S.Ct 1351, 386 US. 
1008, 18 L.Ed.2d 448—People v. Smith, 234 
N E.2d 460, 21 NY 2d 698, 287 NY.S.2d 425- 
People v Wheatman, 277 N E.2d 662, 29 N.Y.2d 
337, 327 N Y.S 2d 643, on remand, 328 N Y.S.2d 
1016, 38 A.D.2d 801, affd. 286 N E 2d 234, 31 
N Y.2d 12, 334 N.Y.S 2d 842, cert. den. 93 S.Ct. 
460, 409 US. 1027, 34 LEd.2d 321, reh. den 93 
SCt. 898, 409 U.S. 1119, 34 L Ed.2d 703 
N.C—State v Boles, 97 S.E 2d 476, 246 N C 83—State 
v. Moore, 166 S.E 2d 53, 275 NC. 141. 

State v Perry, 185 S.E.2d 467, 13 N.C.App 304, 
app. dism. 186 S E.2d 927, 280 N C. 724 
Ohio—State v Smith, 202 NE.2d 215. 

State v Davis, 434 N R2d 285, 70 Ohio App.2d 
48, 24 O 0.3d 42 

Okl —Watson v State, Cr, 382 P 2d 449. 

Or.—State v. Penney, 410 P.2d 226, 242 Or. 470—State 
v. Williams, 456 P 2d 497, 253 Or. 613 
State v. Evans, 463 P2d 378, 1 Or.App 489 
Pa.—Com v Crawley, 223 A 2d 885, 209 Pa.Super. 70 
Tenn.—Roberts v State, Cr., 489 S.W.2d 263 
Tex.—Alexander v. State, Cr, 450 S.W.2d 70—Stuart v 
State, Cr, 456 SW.2d 129—Washington v. State, 
Cr., 456 S.W.2d 907—Curry v. State, Cr., 459 
S W 2d 644—Ware v State, Cr., 467 S W.2d 256. 
Wash—State v. Malone, 420 P2d 676, 69 Wash.2d 
872—State v. Haugen, 476 P 2d 132, 3 Wash.App. 
572 

Reason for rule 

(3) Other statements. 

U.S.—Mitchell v Bass, C.A Ark., 252 F.2d 513. 

Cal.—People v. McShann, 330 P 2d 33, 50 C 2d 802. 
D.C —Westinghouse Elec. Corp. v. City of Burlington, 
Vt., C.A., 351 F.2d 762, 122 U.S App D.C. 65, on 
remand, D.C., 246 F Supp. 839—City of Burling¬ 
ton, Vt. v. Westinghouse Elec. Corp., DC., 246 
F.Supp. 839—Dowd v Calabrese, D.C., 101 F.R.D. 
427. 

Ill.—People v. Durr, 192 N.E.2d 379, 28 I11.2d 308, 
cert. den. 84 SQ. 1138, 376 US. 973, 12 LEd.2d 
87. 

People v. Bell, 209 N.E.2d 366, 61 Ill.App.2d 
224. 

Kan—State v. Grider, 479 P.2d 818, 206 Kan. 537. 
NX—State v. Roundtree, 285 A.2d 564, 118 NJ.Super. 
22 . 

N.Y—People v. Cerrato, 246 N.E.2d 501, 24 N.Y 2d 1, 
298 N.Y.S.2d 688, cert. den. 90 S.Ct. 951, 397 U.S. 
940, 25 L.Ed.2d 120 

Okl.—Matchen v. McGahey, 455 P.2d 52. 

Wash—State v. Massey, 411 P.2d 422, 68 Wash.2d 88, 
cert. den. 87 S.Ct. 213, 385 U.S. 904, 17 L.Ed.2d 
134. 

Disclosure as to informer held sufficient 

U.S—U.S. v. Pruitt, CA.IU., 331 F 2d 232, cert. den. 

85 S.Ct. 152, 379 U.S. 884, 13 L.Ed.2d 90. 

Cal—People v. Valencia, 319 P.2d 377, 156 C.A.2d 
337—People v McShann, 2 CalRptr. 71, 177 
C A.2d 195. 

Where disclosure of contents of communication will 
not reveal identity of informer the contents are not 
privileged. 

U.S—Mitchell v. Bass, CA.Ark., 252 F.2d 513 

Question not presented 
U.S—U.S. v. Oropeza, CAUL, 275 F.2d 558. 
Election to withhold informant’s name not gov¬ 
erned by any objection or motion to strike 
evidence 

Cal—People v. Diaz, 345 P.2d 370, 174 C.AXd 799 
In proceeding for forfeiture of property 
U.S.—U.S. v One 1960 Ford Convertible, D.GMiss., 
209 F.Supp. 247. 

Pecuniary interest of informer no bar to rule 

NX—State v. Oliver, 231 A.2d 805, 50 NX 39. 

Timely objection 

GS.MJ.S. v. Truesdale, GA.N.Y., 400 F.2d 620. 
Md—Nutter v. State, 262 A.2d 80, 8 Md.App. 635. 
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Identity as including name and all pertfem 
information 

Cal —Eleazer v Superior of Los Angeles County tj 
Cal.Rptr. 586,464 P 2d 42—People v. GolidaylQ 
CalRptr. 113, 505 P 2d 537, 8 G3d 771. 

Evidence relating to informant should not fc 
introduced 

Ind—Glover v. State, 251 NE2d 814, 253 Ind. 12l 
Tex —Rodriguez v. State, Cr.App., 614 S.W.2d 4ft 
No constitutional guaranty 
U S —U S V King, C.A.Cal, 478 F.2d 494, cert fo 
94 S.Ct 1111, 414 U.S. 846, 38 L.Ed.2d 94, cm 
den. 94 S a. 2628, 417 U.S 920, 41 LEd.2d22t 
Ky—Berkshire v. Com., 471 S.W.2d 695. 

Privilege limited by fundamental requiremefti 
of fairness 

Minn.—State v Wiley, 205 N W.2d 667, 295 Minn. 41! 

Individual held not informant as commonly * 
derstood 

Tex—Willoughby v. State, Cr, 481 S W2d 893 
Privilege of state rather than particular witnea 
Or.—State ex rel. Kerns v. Read, 501 P.2d 82, 1! 
Or.App 48, review dism., Sup, 513 P 2d 1160,2® 
Or. 382 

“Prosecutorial discretion” privilege 
D.C—Jordan v. U.S. Dept of Justice, C.A., 591 FA 
753, 192 U.S App.D C 144. 

Rule applicable to civil cases 

Tex —Warford v. Childers, App. 7 Dist, 642 S.Wi 
63. 

Reputation testimony 

Tex.—Butler v. State, Cr.App, 640 S.W.2d 612. 

27. U.S—Roviaro v U S., Ill, 77 S.Ct 623, 353 Ui 
53, 1 L Ed.2d 639. 

U.S. v. Kelly, C A Cal, 449 F.2d 329—US. i 
Hurse, C A.Mo., 453 F.2d 128, app, after reman 
477 F.2d 31, cert, den 94 S.Ct. 245, 414 U.& 901 
38 LEd.2d 146. 

U.S v. Lopez, D.C.N.Y., 328 F.Supp. 107? 
Ariz.—State v. Tisnado, 458 P.2d 957, 105 Ariz. 21 

State v Martinez, 489 P.2d 277, 15 ArizApp 
430. 

Ark.—Davis v. Circuit Court of Pulaski County, Fill 
Division, 424 S W.2d 149, 244 Ark. 142. 

Cal.—People v. Supenor Court for Sacramento County 
97 CalRptr. 118, 19 C.A.3d 522. 

D.C—Black v. Sheraton Corp. of America, D.C, I 
F.R.D. 263, affd. 564 F.2d 550, 184 U.S.App.D.C 
65. 

Fla.—Harrington v. State, App,, 110 So.2d 495—SW 
v. Hardy, App., 114 So.2d 344—Pearson v. State 
App., 221 So.2d 760. 

La.—State v. Dotson, 256 So.2d 594, 260 La. 471, cot 
den. 93 S.Ct. 242. 

Md —CXS. dted in Gulick v. State, 249 A.2d 702,7W 
252 Md. 348. 

Nutter v State, 262 A.2d 80, 8 MdApp. 635 
Mo.—State v. Yates, 442 S.W.2d 21. 

NJ—Morss v. Forbes, 132 A.2d 1, 24 NJ. 341. 

State v Burnett, 191 A.2d 208, 79 NJ.Suptt 
242, affd. 201 A.2d 39, 42 NX 377. 

N.Y —Application of Langert, 173 N.Y S,2d 665,! 
A.D.2d 586, app. den. 175 N.Y.S.2d 154, 6 A Did 
777, app dism. 182 N.YS.2d 25, 5 N.Y.2d 875 
155 N.R2d 870. 

N.C.—State v. Moore, 166 S.E.2d 53, 275 N.C 141 
Wash.—State v. Malbeck, 419 P.2d 805, 69 Wash* 
695—State v Malone, 420 P.2d 676, 69 Wash* 
872. 

Balance of interests 

U S —U.S v. Ryan, C.A.Fla., 478 F.2d 1008. 

Ariz.—Rivera v. Superior Court In and For Maricop 
County, 430 P 2d 696, 6 Ariz App. 117, 

Cal—People v. Goliday, 106 CalRptr. 113, 505 PJ 
537, 8 C.3d 771. 

People v. Pacheco, App., 103 CalRptr. 583,8 
C.A.3d 7d 
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).c— U.s. V. Skeens, C.A., 449 F.2d 1066, 445 U.S 
App.D.C 404. 

ciwa—State v. Crawford, 202 N.W.2d 99. 

State v. Minor, 622 P.2d 998, 229 Kan. 86 
4 d.—Gulick v. State, 249 A.2d 702, 252 Md. 348 
Whittington v. State, 262 A.2d 75, 8 Md.App 

676. 

ton.—State v. Wiley, 205 N.W.2d 667, 295 Minn. 411. 
IM.—State v. Baca, App., 505 P.2d 856, 84 N.M. 513. 
1Y —People v. Casiel, 333 N.Y.S.2d 921, 70 Misc.2d 

677, revd. on oth. grds. 346 N.Y.S.2d 349, 42 
AD.2d 762, app. dism. 305 N E2d 776, 33 N.Y 2d 
791, 350 N.Y.S.2d 654, motion gr. 352 N.E2d 590, 
39 N.Y.2d 912, 386 N.Y.S.2d 403, revd. on oth 
grds. 363 N.E 2d 354, 41 N.Y 2d 945, 394 N.Y. 
S.2d 630. 

Vash.—State v Woods, 487 P.2d 624, 5 Wash App 
399. 

*. U.S.—UR V. Whiting, C.A.Md., 311 F.2d 191, 
cert den. 83 S.Ct. 882, 372 U.S 935, 9 LEd.2d 
766, reb. den. 83 S.Ct 1089, 372 U.S. 972, 10 
LEd.2d 136. 

iL—People v. Denne, 297 P.2d 451, 141 C.A 2d 499- 
People v. Rodnquez, 22 Cal.Rptr. 324, 204 C.A.2d 
427. 

a.—State v. Mills, 86 So.2d 895, 229 La. 758, cert, 
den. 77 S.Ct. 51, 352 U.S. 834, 1 LEd.2d 53, and 
77 S.Q. 52, 352 U.S. 834, 1 L.Ed.2d 53 
jo.—State v. Redding, 357 S.W.2d 103-State v. Yates, 
442 S.W.2d 21. 

19. U.S.—Roviaro v. U.S., IE, 77 S.Ct 623, 353 US. 
53, 1 L.Ed.2d 639. 

Ta.—Blake v. State, App., 332 So.2d 676 
4o.—State v. Yates, 442 S.W.2d 21. 

10. US.—Roviaro v. U.S., HL, 77 S.Q. 623, 353 U S 
53, 1 L.Ed.2d 639. 

iL—Priestly v. Superior Court of City and County of 
San Francisco, 330 P.2d 39, 50 C.2d 812—People 
v. Williams, 333 P.2d 19, 51 C2d 355. 

People v. Salcido, 316 P.2d 639, 154 CA.2d 
520—People v. Fuqua, 35 CaLRptr. 163, 222 
CA.2d 306—People v. Brooks, 44 CaLRptr. 661, 
234 GA.2d 662—People v. Sanders, 58 Cal Rptr. 
259, 250 GA.2d 123—People v. Pargo, 89 Cal. 
Rptr, 857, 11 GA.3d 528. 

&o.—People v. Glanbman, 485 P.2d 711, 175 Cote. 
41. 

kaut—State v. Harris, 271 A.2d 74, 159 Conn. 521, 
app. dism. 91 S.Ct 578, 400 U.S, 1019, 27 L.Ed.2d 
630. 

State v. Hall, 260 A.2d 411, 28 ConaSup. 331. 
’la.—City of Miami v. Jones, App., 165 So.2d 775— 
Doc v. State, App., 262 So.2d 11. 
krwari—State v. Texrira, 433 P.2d 593, 50 Haw. 138. 
H—People v. Williams, 240 N.E2d 580, 40 HL2d 367. 
nd.-Gtever v. State, 251 N.E2d 814, 253 Ind. 121. 
dd.—Lee v. State, 201 A.2d 502, 235 Md. 301. 
da—State v. Yates, 442 S.WJd 21. 

U-State v. Booker, 206 A.2d 365,86 NJ.Super. 175. 
*.Y -People v. Cerrato, 246 N E2d 501, 24 N.Y.2d 1, 
298 N.Y.S.2d 688, cert den. 90 S.Ct. 951, 397 U.S 
W0, 25 L.Ed.2d 120. 

People v. Malinsky, 262 N.Y.S2d 65,15 N.Y2d 
86, 209 N.E2d 694. On remand 278 N.Y.S.2d 15, 
52 Misc.2d 717, revd. on oth. grds. 279 N.Y.SJd 
20, 19 N.Y.2d 262, 225 N.E2d 748. 

People v. Mills, 291 N.Y.S2d 701, 57 MiscOd 
25-People v. Ducz, 326, N.Y.S2d 586, 68 Misa2d 
324. 

wi dkdoaure required 

Sd-People v. Garcia, 64 CaI.Rptr. 110,434 P-2d 366, 
67 G2d 830. 

People v. Diaz, 345 P.2d 370, 174 GAJd 799- 
People v. Kiihoa, 25 Cal.Rptr. 813, 209 GA.2d 
196. 

People v. Bell, 209 N.E2d 366, 61 BLApp.2d 224. 
Frtrileie Inapplicable where informant executes affi- 
Mt which sets in motion proceedings resulting in 
Prosecution. 

FIs—Baker v. State, App., 150 So2d 729. 


Factors determining disclosure 

US.—U.S V Kmg, DC.Cal., 335 F.Supp 523, affd. in 
part, revd. m part on oth. grds., CA, 478 F2d 
494, cert, den 94 SCt, 111, 414 US 846, 38 
LEd.2d 94, cert den. 94 S,Ct. 2628, 417 U S 92a 
41 L.Ed,2d 226. 

Fla—Treverrow v. State, 194 So.2d 250 

N Y.—People v. Green, 327 N.Y.S.2d 48, 69 Mac.2d 
23. 

N.C—State v. Cameron, 195 S.E2d 481, 283 N.C 191. 

Pa.—Com. v. Carter, 233 A 2d 284, 427 Pa. 53 

IHsdoswne not of significant vaine 

U.S.-U S. V. Anthony, CA.CtL, 444 F.2d 484, cert, 
den. 92 S.Ct 2069, 406 U.S. 959, 32 L Ed 2d 346 

I1L—People v Wiliams, 230 N.E2d 214, 38 IH.2d 150, 
cert den 88 S.Ct 1108, 390 U.S. 993, 19 L-Ed.2d 
1284. 

People v. Robinson, 245 N.E2d 137, 105 IE 
App.2d 57. 

Privilege inapplicable where informer was par¬ 
ticipant, accessory or witness to crisM 

Ala—Davenport v. Stare, Cr., 278 So,2d 769, 50 Ala 
App. 321. 

CaL—Theodor v. Superior Court of Orange County, 104 
CaLRptr. 226, 501 P.2d 234, 8 C.3d 77—People v. 
GoUday, 106 Cal Rptr. 113, 505 P.2d 537, 8 C3d 
771. 

Iowa-State v. Battle, 199 N.W.2d 70. 

Ky.—Burks v Com , 471 S.W 2d 298. 

La.—State v Dotson, 256 So.2d 594, 260 La. 471, cert 
den 93 S.Ct. 242. 

Md—Gulick v. State, 249 A 2d 702, 252 Md 348. 

N J —State v Roundtree, 285 A.2d 564, 118 NJ.Super. 

22 . 

Ohio—State v. Phillips, 272 N E2d 347, 27 Ohio St 2d 
294. 

Tam —Roberts v. State, Cr., 489 S.W,2d 263. 

Held not informer 

Ala.—Hood v. State, Cr., 252 So2d 117, 47 AlaJVpp. 
192 

Ky.—Jones v. Com., 457 S.W 2d 627, cert. den. 91 S,Ct. 
964, 401 U.S 946, 28 LEd2d 229 

Exceptional 

La.—State v. Dotson, 256 So.2d 594, 260 La. 471, cert 
den, 93 S.Ct 242. 

Information of whereabouts of informer 

CaL—People v. Goliday, 106 Cal.Rptr. 113, 505 P 2d 
537, 8 C 3d 771. 

IU.—People v Castro, 295 N.E2d 538, 10 HLApp.3d 
1078. 

Disclosure in camen where existence of infor¬ 
mant at issue 

U.S.—UJS. v. Danes, D.GComl, 342 F.Supp. 889. 

31. U.S.—Roviaro v. U.S., IE, 77 S-Ct 623, 353 U.S. 
53, 1 LEd.2d 639. 

White v. U.S., GA.Mo., 330 F.2d 811, cert den. 
85 S.Ct 105, 379 U.S. 855, 13 LEd.2d 58—Miller 
v. Sigler, CA.Ndx. 353 F.2d 424, cert den. 86 
S.Ct 1879, 384 U.S. 980,16 L.Ed2d 690—Chnrder 
v. U.S„ GA.Mo., 387 F.2d 825—U.S. v. Miramcm, 
GA-CaL, 443 F.2d 361. 

U.S. v. Waters, D.CMass^ 288 F.Supp. 952— 
Scofield v. US., D.GPuerto Rico, 297 F.Supp. 
1353. 

Ala.—Dixon v. State, 105 Sold 354, 39 A2a.App. 575— 
Hood v. State, Cr. 252 SoJd 117, 47 Ala-App. 
192. 

Ariz.—State v. Godwin, 475 PJd 236, 106 Ariz. 251 

State v. Castro, 475 PJd 725, 13 Ariz.App. 240. 

CaL—People v. Durazo, 340 PJd 594, 52 G2d 354, 76 
AL.K.2d 257—People v. Garcia, 64 CaLRptr. 110, 
434 P Jd 366, 67 G2d 830. 

People v, Singletary, 81 CaLRptr. 79,276 CA.2d 
601—People v. Fortier, 89 CaLRptr. 210, 10 
GA.3d 760—People v. Archuleta, 93 CaLRptr. 
881, 16 GA.3d 295. 

Fla.—Harrington v. State, App. 110 So2d 495. 

IE—People v. Scott, 213 N.E2d 521, 34 H1.2d 41-Peo- 
ple v. WiBiains, 230 N.E2d 214, 38 QL2d 15a ten. 
den. 88 S.Ct 1198, 390 U.S. 9*3, 19 L-Ed2d 1284. 
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Ky—Jenkins v. Hotbert, 485 S.W.2d 238. 

Md —Droam v. State. 160 A.2d 85, 222 Md 271—Gu- 
hek v. State, 249 A.2d 702. 252 Md. 348. 

Minn.—State v. Redd. 179 N.W.2d 602,288 Minn. 279, 
cert den. 91 S.Q. 9ia 401 U.S. 921, 27 L.Ed2d 
825. 

Mo.—Stale v Edwards, 317 S.W.2d 441—State v. 
Yates, 442 S.WJd 21. 

N.H.—State v. Schena, 260 A.2d 93, 110 N.H. 73. 

NJ —State v. Burnett, 191 A.2d 208, 79 NJ.Super. 242, 
affd. 201 A 2d 39. 42 NJ. 377. 

Or—State v. Cortman, 446 PJd 681, 251 Or. 566, cert 
den. 89 S.Q. 1294, 394 US. 951, 22 L.Ed2d 487. 

Pa.—Com. v. Lloyd, 234 A.2d 423, 427 Pa. 261. 

Informant information pro per t y rerealed 

CaL—People v. Taylor, 324 P.2d 715. 159 GA.2d 752. 

Privilege denied doe to imp ro p er purpos e of 
informant 

N.Y—Application of Langert, 173 N.Y.S.2d 665, 5 
A D 2d 586, app. den. 175 N.Y.S.2d 154, 6 A.D.2d 
777, app. dism 182 N.Y.S.2d 25, 5 N.Y.2d 875, 
155 N.E2d 870. 

Pretuninary hearing 

Cal.—Pnestly v Superior Court of City and County of 
San Francisco, 330 P.2d 39. 50 G2d 812—Mitchell 
v Superior Court of City and County of San 
Francisco, 330 P.2d 48, 50 C.2d 827. 

People v. Thomas, 91 Cal.Rptr 867, 12 C.A.3d 
1102 . 

Identity disclosed 

US.—Williams v. U.S, CA.CaL, 273 F.2d 781, cert 
den. 80 S.Ct. 862, 362 U.S. 951, 4 L.Ed2d 868— 
U.S. v. Head, CA.Ohio, 353 F.2d 566—U.S. v. 
Sosa, CA.nL, 379 F.2d 525, cert. den. 88 S.Ct 94, 
389 U.S. 845, 19 LEd2d 111. 

Calling informer as witness not necessary 

U.S.—Williams v. U.S., C.A.Cal., 273 F.2d 781, cert 
den. 80 S.Ct. 862, 362 US. 951, 4 L-Ed2d 868— 
UR v. Lewi*, CA Va., 315 FJd 228—v. 
D’AngteWfe, GA.N.Y,, 340 F.2d 453, cert den. 85 
S.Ct 1090, 380 U.S. 955, 13 L.Ed2d 972—End- 
nas-Sienas v. U.S., GAAriz., 401 F.2d 228. 

IU.—People v. Miller, 216 N.E2d 793, 34 IlL2d 527. 

People v. Mayfidd, 217 N.E2d 100, 69 HL 
App.2d 388. 

Necessity not shown 

U.R—U^. v. Estrada, CA.CaL, 441 F.2d 873. 

Ariz.—State v. Kelly, 407 P.2d 95, 95 Artz. 136—State 
ex rd. Berger v. Superior Court In and For Marico¬ 
pa County, 478 P.2d 94, 106 Ariz. 470. 

CaL—People v. Rupar, 53 CaLRptr. 7a 244 CA.2D 
292—People v. Martin, 82 CaLRptr. 414* 2 GA.3d 
121—People v. Doran, 100 CaLRptr. 886, 24 
CA.3d 316, mod. on oth. grds. Ill CaLRptr. 793, 
36 CLA.3d 592. 

Colo.—Whaley v. People, 466 P.2d 927, 171 Cola 287, 

McNulty v. People, 483 P.2d 946, 174 Cola 494. 

D.G—City of Burlington, Vt v. Westinghouae Elec. 
Corp, D.G, 246 F-Sapp. 839. 

Fla.—Spataro v. State, App., 179 So2d 873. 

Ill—People v. Nettles, 213 NJE.2d 536, 34 UL2d 52, 
cert dea 87 S.Ct 135a 386 U.S. 1008, 18 UEdJd 
448—People v. Smith, 241 N.E2d 18S, 40 BL2d 
501. 

People v. Banks, 253 N£2d 631, 116 lEAppJd 
147. 

La.—State v. CrBrien, 232 So2d 484, 255 La. 704- 
State v. Greeabaum, 244 Sa2d 832, 257 La. 917- 
State v. Cripps, 250 So2d 382, 259 La. 403—State 
v. Dotson, 256 Sa2d 594,260 La. 471, cert den. 93 
S.Ct 242, 

Md.—RoBma v. State, 248 A.2d 122, 5 MdJkpp. 495- 
Gill v. State, 275 A.2d 505, 11 MAApp. 593. 

Mo.—State v. Reynolds, 422 S.W.2d 278. 

Nev.—Adams v. State, 407 P.2d 169, 81 Nev. 524 

N.Y.—People v. White, 266 N.Y^Jd 10a 16 N.Y.2d 
27a 213 N.E2d 438, cert den. 87 S.CL 1351, 386 
U^. 1008, IS EEd.2d 448—People v. Cam, 277 
N.E2d 654, 29 N.YJd 324 327 N.Y^2d 632. 

People v. Green, 327 N.Y.S.2d 48, 69 Misa2d 
23. 
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Ohio-State v. Beck, 191 N.E.2d 825, 175 Ohio St 73, 
revd. on oth. grds. 85 S.Ct. 223, 379 U.S. 89, 13 
L.Ed.2d 142 

Or.—State v. Penney, 410 P.2d 226, 242 Or 470—State 
v. Evans, 463 P.2d 378, l Or.App 489. 

Tex—Thayer v. State, Cr., 397 S W.2d 236-Wnght v. 
State, Cr, 420 S.W.2d 411 

Wash—State v. Woods, 487 P.2d 624, 5 Wash.App 
399. 

Matters considered 

U.S.—Rugendorf V. US, Ill., 84 S.Ct 825. 376 U.S. 
528, 11 L.Ed.2d 887, reh. den 84 S.Ct. 1330, 377 
U.S. 940, 12 L.Ed.2d 303. 

US. v. Hanna, C.A.Ky., 341 F.2d 906—Hurst v. 
U.S., C.A.Cal, 344 F.2d 327—U S. v Head, C.A. 
Ohio, 353 F.2d 566. 

Anz.—Rivera v. Superior Court In and For Maricopa 
County, 430 P.2d 696, 6 Anz. App. 117. 

Cal.—People v. Perez, 44 Cal.Rptr 326, 401 P.2d 934, 
62 C.2d 769. 

People v. McCoy, 91 Cal-Rptr. 357, 13 C A.3d 6. 
D.C.—WesUnghouse Elec. Corp. v. City of Burlington, 
Vt., C A., 351 F 2d 762, 122 U.S.AppDC. 65, on 
remand, D.C., 246 F.Supp. 839. 

Fla.—Spataro v. State, App, 179 So.2d 873. 

Ill.—People v. Nettles, 213 N.E 2d 536, 34 I11.2d 52, 
cert. den. 87 S.Ct. 1350, 386 U.S. 1008, 18 LEd.2d 
448. 

Md.—Whittington v. State, 262 A.2d 75, 8 Md.App 
676—Nutter v. State, 262 A 2d 80, 8 Md.App. 635 
Minn.—State v. Wiley, 205 N W.2d 667, 295 Minn. 411. 
Mo.—State v. Hubble, App., 494 S.W.2d 358. 

N.J.—State v Booker, 206 A.2d 365, 86 NJ.Super. 175 
Pa.—Com. v. Garvin, 293 A.2d 33, 448 Pa. 258. 

Tenn.—Roberts v State, Cr., 489 S.W.2d 263 
Material aid to defense 

U.S.—U.S. v. Mehciz, CAAriz., 437 F.2d 145, cert, 
den 91 S.Ct. 1663, 402 U.S. 974, 29 L.Ed.2d 
139—U.S. v. Femme, C.A.Pa., 438 F.2d 381, cert 
den. 91 S.CL 2188, 402 U.S. 1008, 29 L.Ed.2d 430. 
U.S. v. McCarthy, D.C.N.Y., 292 F.Supp. 937. 
Cal.—People v. McCoy, 91 Cal.Rptr 357, 13 C.A.3d 6. 
Del.—Riley v. State, 249 A.2d 863, cert. den. 89 S.Ct 
2016, 395 U.S. 947, 23 L.Ed2d 465 
Fla.—Pearson v. State, App., 221 So.2d 760. 

Iowa—State v. Battle, 199 N W.2d 70—State v. Craw¬ 
ford, 202 N.W.2d 99. 

‘ Kan.—State v. Braun, 495 P.2d 1000, 209 Kan. 181, 
cert. den. 93 S.Ct. 334, 409 U.S. 991, 34 L.Ed.2d 
258. 

N.M.—State v. Rodriguez, App., 499 P.2d 378, 84 N.M. 
60—State v. McCown, App., 502 P 2d 1014, 84 
N.M 324. 

N.G—State v. Fletcher, 181 S.R2d 405, 279 N.C. 85. 

32. U.S.—Velarde-Villarreal v. U.S., CA.Cal., 354 
F2d 9. 

NJ.—State v. Dolce, 197 A.2d 185, 41 NJ. 422. 
N.Y.—People v. Malinsky, 255 N.Y.S.2d 850, 204 
N.E.2d 188, am. on oth. grds. 209 N.E.2d 694, 15 
N.Y.2d 86, 262 N.Y.S.2d 65, on remand 278 N.Y. 
SJd 15, 52 Misc.2d 717, revd. on oth. grds. 225 
N.EJd 748, 19 N.Y.2d 262, 279 N.Y.S.2d 20. 

33. U.S.—U.S. v. Tucker, GAN.Y., 380 F.2d 206. 
Cal.—People v. Dewson, 310 P.2d 162, 150 CA.2d 

119—People v. Ress, 89 Cal.Rptr. 469, 11 C A.3d 
164. 

Fla.—Harrington v. State, App., 110 So.2d 495—State 
v. Hardy, App., 114 So.2d 344. 

Hawaii—State v. Texeira, 433 P.2d 593, 50 Haw. 138. 
Md.—Gulick v. State, 249 A2d 702, 252 Md 348. 
Mo.—State v. Yates, 422 S.W.2d 21 

34. U.S.—Escandar v. U.S., C.AFla, 295 F.2d 58— 
U.S. v. Head, CA.Ohio, 353 F.2d 566-U.S. v. 
Russ, C.AN.Y., 362 F.2d 843, cert den. 87 S.Ct 
236, 385 U.S. 923, 17 L.Ed2d 146. 

Cal.—People v. Montano, 53 Cal.Rptr. 145, 244 GA2d 
555. 

Fla.—State v. Hardy, App,, 114 So.2d 344. 

DL^-Reople v. Reed, 173 N.E.2d 422, 21 H1.2d 416, 
cert den. 82 S.Ct 606, 368 UJS, 990, 7 L.Ed.2d 
527. 


Iowa—State v Denato, 173 N W.2d 576 

N.Y.—People v White, 266 NYS.2d 100, 16 N.Y.2d 
270, 213 N E 2d 438, cert. den. 87 SCt. 1351, 386 
U.S 1008, 18 L Ed 2d 448. 

People v. Rowlands, 299 NYS2d 537, 59 
Misc 2d 501 

Wash—State v. Garcia, 419 P.2d 121, 69 Wash.2d 546. 
Where informer a material witness 

U S —U S V. Gibbs, CAAnz, 435 F 2d 621, cert den 
91 S.Ct 1233, 401 U.S. 994, 28 L.Ed.2d 532—U.S. 
v. Abarca-Espinoza, C.A.Cal, 440 F 2d 1354, cert, 
den. 92 S.Ct. 984, 405 U.S. 930, 30 LEd.2d 805. 

Hernandez v- Nelson, D.C.Cal., 298 F.Supp 682, 
affd., CA., 411 F2d 619. 

Anz.—Rivera v. Superior Court In and For Maricopa 
County, 430 P.2d 696, 6 ArizApp 117—State v. 
Martinez, 489 P.2d 277, 15 Anz.App. 430. 

Cal —People v. Garcia, 64 Cal.Rptr. 110, 434 P 2d 366, 
67 C.2d 830—Honore v. Supenor Court of Alame¬ 
da County, 74 Cal.Rptr. 233, 449 P 2d 169, 70 C.2d 
162—Pnce v. Superior Court of San Diego County, 
83 Cal.Rptr 369, 463 P.2d 721, 1 C.3d 836—Eleaz- 
er v Superior Court of Los Angeles County, 83 
Cal Rptr 586, 464 P.2d 42, 1 C.3d 847-People v 
Hunt, 93 Cal Rptr. 197, 481 P 2d 205, 4 C 3d 231 

Ill.—People v. Carter, 248 N.E 2d 847, 109 IHApp 2d 
15 

Md—Nutter v. State, 262 A.2d 80, 8 MdApp. 635, 

Miss.—Young v. State, 245 So.2d 26. 

Nev.—Miller v State, 471 P.2d 213, 86 Nev. 503. 

N.J.—State v. Dolce, 197 A 2d 185, 41 NJ 422. 

State v. Infante, 282 A.2d 44, 116 NJ.Super. 
252 

Tex—Jimenez v. State, Cr.App., 421 S.W.2d 910, cert 
den. 88 S.Ct. 1859, 391 U.S 954, 20 L.Ed.2d 868. 

Necessity not shown 

U.S.—Rugendorf v. U.S., Ill., 84 S.Ct. 825, 376 U.S 
528, 11 L.Ed.2d 887, reh den 84 S.Ct. 1330, 377 
U.S 940, 12 L.Ed.2d 303. 

U S v Drew, C A.Tex., 436 F.2d 529, cert. den. 
91 S.Ct. 1682, 402 U.S. 977, 29 LEd.2d 143. 

U.S. v. Dioguardi, D.C.NY., 332 F.Supp. 7— 
U.S. v. King, D.C Cal., 335 F.Supp. 523, affd. in 
part, revd. in part on oth. grds., C.A., 478 F2d 
494, cert. den. 94 S.Ct 111, 414 U.S. 846, 38 
L Ed.2d 94, cert. den. 94 S.Ct. 2628, 417 U.S. 920, 
41 L.Ed.2d 226. 

Cal.—People v. Avila, 34 Cal.Rptr. 677, 222 C.A.2d 
83—People v. Sewell, App., 83 Cal.Rptr. 895, 3 
C.A.3d 1035. 

Conn.—State v. Hall, 260 A 2d 411, 28 Conn.Sup. 331. 

D.C.—Anderson v. U.S., C.A., 273 F.2d 75, 106 U.S. 
App.D.C. 340, cert, den 80 S.Ct. 95, 361 U.S. 844, 
4 L.Ed.2d 81, and 81 S.Ct 117, 364 U.S. 873, 5 
L.Ed.2d 95. 

Ill— People v. Carter, 248 N.E.2d 847, 109 IU.App.2d 
15—People v. Quinn, 276 N.E.2d 379, 2 IU.App.3d 
341 

NY.—People v. Mills, 291 N.Y.S.2d 701, 57 Misc.2d 
25. 

N.C.—State v. Swaney, 178 S.E.2d 399, 277 N.G 602, 
app. dism. cert den. 91 S.Ct. 2199, 402 U.S. 1006, 
29 L.Ed.2d 428. 

Tex.—ArteU v State, Cr., 372 S.W.2d 944, cert den 84 
S.Ct. 439, 375 U.S. 951, 11 L.Ed.2d 312—Slaton v. 
State, Cr., 418 S.W.2d 508—O’Quinn v. State, Cr., 
462 S.W.2d 583. 

Wash.—State v. Malbeck, 419 P.2d 805, 69 Wash.2d 

' 695. 

Proof of favorable testimony by informer not 
required 

Cal.—Honore v. Superior Court of Alameda County, 74 
CaLRptr. 233, 449 P.2d 169, 70 C.2d 162. 

Burden of proof 

Ariz.—State v. Martinez, 489 P.2d 277, 15 Anz.App. 
430. 

Cal.—Pnce v. Superior Court of San Diego County, 83 
Cal.Rptr. 369, 463 P.2d 721, 1 C.3d 836. 

Fla—Doe v. State, App, 262 So,2d 11. 
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Disclosure required 

Cal —Price v. Supenor Court of San Diego County r 
Cal.Rptr. 369, 463 P.2d 721, 1 C.3d 836. 

35. U.S.—Greene v. McElroy, AppD.C., 79 in 
1400, 360 U.S 474, 3 L.Ed.2d 1377-Goldban 
Kelly, NY, 90 S.Ct. 1011, 397 U.S. 254 ? 
L Ed.2d 287 4 ^ 2 

U S. v. Bolton, C A.Hawaii, 458 F,2d 377. 
U.S. v Goss, D C N.Y., 237 F.Supp. 26-UJ., 
Strange, DC.Tenn., 52 F.R.D 541 
Ariz.—Rivera v. Superior Court In and For Marfan 
County, 430 P,2d 696, 6 Ariz.App. 117, 

Cal—People v. McShann, 330 P.2d 33, 50 C2d 802- 
People v. Williams, 333 P.2d 19, 51 G2d 355- 
People v. Knhoa, 3 Cal.Rptr. 1, 349 P.2d 673, S 
C 2d 748—People v Perez, 44 Cal.Rptr. 326,40 
P.2d 934, 62 C.2d 769. 

People v. Lamb, 101 Cal Rptr. 25, 24 CJU 
378 

Colo—Whaley v. People, 466 P.2d 927, 171 Cola2T 
Fla.—Carr v. State, App, 184 So 2d 226. 

Kan—State v. Grider, 479 P.2d 818, 206 Kan. SIT- 
State v. Nirschl, 490 P 2d 917, 208 Kan. U 1 
Md—Drouin v. State, 160 A 2d 85, 222 Md 271- 
Shrout v State, 208 A.2d 585, 238 Md. 170-Gi 
lick v. State, 249 A.2d 702, 252 Md 348. 

N.J —Morss v. Forbes, 132 A.2d 1, 24 NJ. 341. 
N.Y.—People v. White, 266 N YS.2d 100, 16 NYJ 
270, 213 N.E.2d 438, cert. den. 87 S.Ct 1351,31 
U.S. 1008, 18 L Ed 2d 448—People v. Venecdn 
245 N.E.2d 222, 23 N.Y.2d 489, 297 N.Y.S2d57 
People v. Duez, 326 N.Y.S.2d 586, 68 MiscJ 
324. 

N.C —State v. Moore, 166 S E.2d 53, 275 N.G 14 
Pa.—Com v Carter, 233 A.2d 284, 427 Pa. 53. 
Wis.—Stelloh v. Liban, 124 N.W.2d 101, 21 WisJdll 
Disclosure not required 
U.S.—U.S. v. Brenneman, GA.Pa., 455 F.2d 809, ce 
den. 92 S.Ct. 2492, 408 U.S. 923, 33 L.Ed2d33 
Richardson v. Snow, D.C.Md, 340 Fiopi 
1261 

Anz.—State v. Aikens, 497 P.2d 835, 17 Ariz^pp. 32 
Cal.—People v. Johnson, 92 Cal-Rptr 105, 13 GAJ 
742. 

Fla.—Thomas v State, App., 184 So.2d 695—State 
Matney, App., 236 So.2d 166—Doe v. State, Apj 
262 So.2d 11. 

Ind.—McCuUey v. State, 272 N.R2d 613, 257 Ind tt 
Me.—State v. Hawkins, 261 A.2d 255. 

Minn.—State v. Purdy, 153 N.W.2d 254, 278 Mb 
133-State v. DeSchoatz, 157 N.W.2d 517, 21 
Minn. 3. 

N.J.—State v. Dolce, 197 A.2d 185, 41 NJ. 422-Sb 
v.’ Booker, 206 A 2d 365, 86 NJ.Super. 175. 
N.C.—State v Cameron, 195 S.E.2d 481, 283 N.C 19 
State v. McLawhom, 191 S.E.2d 410, 16 W 
App. 153, app. dism. 192 S.R2d 194,282 N.C38 
Or.—State v. Cortman, 446 P.2d 681, 251 Or. 566, ce 
den. 89 S.Ct. 1294, 394 U.S. 951, 22 L.Ed2d4J 
Pa.—Com. v. Garvin, 293 A.2d 33, 448 Pa. 258. 
Tex.—Jimenez v. State, Cr., 421 S.W.2d 910, cert 

88 S a. 1859, 391 U S. 954, 20 L.Ed.2d 868—» 
sales v. State, Cr., 473 S.W.2d 474-Weeks v. Stst 
Cr., 476 S.W.2d 310. 

Wash.—State v. Lehman, 506 P.2d 1316, 8 WtskAfl 
408. 

Burden of demanding disclosure 

Md.—Whittington v. State, 262 A-2d 75, 8 MdAp 
676. 

NJ.—State v. Burnett, 191 A.2d 208, 79 NJSuper.* 
affd. 201 A.2d 39, 42 NJ. 377—State v. Boob 
206 A 2d 365, 86 NJ.Super. 175. 

To determine probable cause for arrest with* 
warrant 

U.S.—U.S. v Elgisser, GA.N.Y., 334 F.2d 103 ,» 
den. 85 S.Ct 148, 379 U.S. 879, 13 L.Ed2d 86, * 
85 S.Ct 151, 379 U.S. 881, 13 L.Ed.2d 87— 
Cappabianca, GA.Conn., 398 F.2d 356, cert. * 

89 S.Ct. 294, 393 U.S. 935, 21 L.Ed2d 271, W 
S.Ct. 320, 393 U.S. 946, 21 LEdJd 284. 
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Borden of demonstrating need for disclosure 

U.s—U.s V Estrada, C A.Cal., 441 F2d 873—US v 
Kelly, CACal, 449 F2d 329 
Anz—State v. Aikens, 497 P.2d 835, 17 Anz.App 328. 
CaL—People v. Garcia, 64 Cal Rptr 110, 434 P.2d 366, 
67 C.2d 830. 

Fla.—Pearson v. State, App., 221 So 2d 760 
Iowa— State v. Battle, 199 N W.2d 70—State v. Craw¬ 
ford, 202 N.W 2d 99. 

Md—Whittington v State, 262 A.2d 75, 8 Md.App 
676—Gill v State, 275 A 2d 505, 11 Md App 593 
Tex.— Porter v. State, Cr, 436 SW2d 159. 

Wash.—State v. Favro, 487 P.2d 261, 5 Wash.App 311, 
cert den 92 S Ct 1309, 405 U S, 1040, 31 L Ed.2d 
580 

Dismissal 

Cal—People v. Singletary, 81 Cal.Rptr. 79, 276 C A,2d 
601. 

Disclosure not required to establish probable 
cause for arrest 

US.—U.S v Mehciz, C.A.Ariz., 437 F.2d 145, cert 
den. 91 S Ct. 1663, 402 U.S. 974, 29 L.Ed.2d 139. 
D.C-Hicks v U S, App, 431 A 2d 18 

Refusal held error 

Ark.—Bennett v. State, 477 S.W.2d 497, 252 Ark 128 
Good faith efforts to locate informer 
Cal —People v Goliday, 106 Cal Rptr 113, 505 P2d 
537, 8 C.3d 771. 

36. U.S—Roviaro v U S., Ill., 77 S Ct. 623, 353 U.S 
53, 1 L.Ed.2d 639 

Ark.—Davis v Circuit Court of Pulaski County, First 
Division, 424 S.W 2d 149, 244 Ark 142 
Cal—People v. McShann, 330 P.2d 33, 50 C.2d 802 

People v Rodnguez, 4 Cal Rptr. 456, 180 
C A.2d 534—People v. Diaz, 345 P.2d 370, 174 
C.A.2d 799—People v Diaz, 24 Cal Rptr 367,206 
C.A.2d 651—People v. Layne, 45 Cal Rptr. 110, 
235 GA2d 188 

Coto —DeLaCruz v. People, 492 P.2d 627, 177 Colo 
46 

Conn—State v. Hall, 260 A 2d 411, 28 Conn.Sup. 331. 

State v Jackson, 226 A.2d 804, 4 Conn.Cir 125. 
D.C—U. S. v. Harley, C.A., 682 F.2d 1018, 221 U.S. 
App.D.C. 69. 

Fla.—Hall v State, App., 219 So.2d 757. 

Ill.—People v. CHfton, 250 N.E2d 649, 42 H1.2d 526. 
La.—State v Dotson, 256 So.2d 594, 260 La. 471, cert 
den. 93 S.O 242. 

Mbs.— Anthony v. State, 220 So.2d 837—Strode v. 

State, 231 So.2d 779 
Mo.—State v. Redding, 357 S.W.2d 103. 

NJ.—State v, Burnett, 201 A.2d 39, 42 NJ. 377. 

State v Dolce, 188 A 2d 305, 78 NJ.Super. 247, 
revd. on oth. grds 197 A.2d 185, 41 NJ. 421 
NY.—People v Ducz, 326 N.Y.S2d 586, 68 Misc.2d 
324. 

N.G—State v. Boles, 97 S.E.2d 476, 246 N.C S3 
Tex.—Aguilar v. State, Cr., 444 S.W.2d 935. 

Wash.—State v. Malone, 420 P.2d 676,69 Wash.2d 872. 

State v. Edwards, 491 P.2d 1321 6 Wash App. 
109. 

Probable cause 

U-S.—Cochran v US, C.A.Mo, 291 F.2d 633—Davis 
v. Beto, C.A.Tex., 423 F.2d 633. 

U S. v. Tucker, D.C.N.Y., 248 F.Supp. 911, affd, 
C.A., 380 F.2d 206. 

Ariz—State v. Snyder, 468 P.2d 593, 12 Ariz.App. 141 
cert. den. 91 S.Ct. 475, 400 U.S. 1001, 27 LEd-2d 
451 

Colo.—Parlapiano v District Court In and For Tenth 
Judicial Dist, 492 P.2d 626, 177 Colo. 36. 
Hawaii-State v. Texeira, 433 P.2d 593, 50 Haw. 138. 
HI—People v. Freeman, 215 N.E2d 206, 34 I11.2d 361 
cert den. 87 S.Ct. 1351, 386 U.S. 1009,18 L.Ed.2d 
437. 

Kan,—State v. Grider, 479 P.2d 818, 206 Ran. 537. 
Md—Drown v. State, 160 A.2d 85, 222 Md 271. 
N.Y.-^eopIe v. Malinsky, 255 N.Y.S.2d 850, 204 
N E2d 188, am. on oth. grds. 209 N E2d 694, 15 


N.Y.2d 86, 262 N Y S 2d 65, on remand 2?8 N.Y 
S2d 15, 52 Mnc2d 717, rcvd on oth grds. 225 
N.E2d 748, 19 N.Y 2d 262, 279 N YS.2d 20- 
Peopk v Cerrato, 246 N E2d 501, 24 N Y.2d I, 
298 N.Y S.2d 688, cert, den 90 S Ct 951, 397 U S 
940, 25 L Ed 2d 120 

Discretion held abased 

Cal.—People v. Lynn, 76 Cal Rptr 801, 271 C.A.2d 
670-People v Shipstead, % Cal.Rptr 513, 19 
C A 3d 58 

Md.—Guhck v. State, 249 A.2d 702, 252 Md. 348 
Nutter v State, 262 A 2d 80, 8 Md.App. 635— 
Wilson v. State, 262 A 2d 91, 8 Md.App. 653 
Mo —State v Cookson, 361 S.W.2d 683. 

No absolute right of disclosure 
U.S.—U.S V Fredxa, CANY., 319 F2d 853—US v 
Tucker, C.A N.Y., 380 F 2d 206 

Right to compel disclosure or dismiss action 

US.—Roviaro v U.S, HI, 77SCt 623, 353 US 53, 1 
LEd.2d 639 

Cal.—Theodor v Superior Court of Orange County, 104 
CaLRptr 226, 501 P.2d 234, 8 C 3d 77. 

Md —Guhck v State, 249 A 2d 702, 252 Md 348. 
Judged on facts and circumstances 
Md.—Guhck v State, 249 A.2d 702, 252 Md 348. 
Refusal to require disclosure held error 
U S.—Lopez-Hemandez v. U.S,, C.A Aro., 394 F.2d 
820, app. after remand 418 F.2d 1243 
Fla.—Monserrate v State, App., 232 So 2d 444 
Mo —State v. Davis, 450 S W 2d 168. 

Right to disclosure unless state shows para¬ 
mount interest in nondisclosure 
Ind.—Dorsey v State, 260 N.E 2d 800 
Disclosure as required to meet fundamental re¬ 
quirements of fairness 
Mo —State v Hubble, App„ 494 S.W 2d 358. 

37. Purpose of in camera examination 
N Y.—People v, Casid, 333 N Y S 2d 921, 70 Mac.2d 
677, revd on oth. grds. 346 N.YS.2d 349, 42 
A D.2d 762, app dism 305 N E2d 776, 33 N Y.2d 
791, 350 N.Y.S.2d 654, motion gr. 352 N.E2d 590, 
39 NY 2d 912, 386 NYS2d 403, revd on oth. 
grds 363 N.E 2d 354, 41 N Y.2d 945, 394 NY 
S2d 630. 
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38. US.—Gilmore v. U.S., CA.Tex., 256 FJd 565. 

Howard v. Allgood D.C.La, 272 F.Supp. 381, 
affd., C A., 402 F.2d 795. 

U.S v. Robinson, DC NY., 42 F.R.D. 421. 

Cal—People v McShann, 330 P.2d 33, 50 C.2d 802. 

People v Castid, 315 P 2d 79, 153 CAJd 653- 
People v. Alvarez, 316 P.2d 1006, 154 C.A.2d 
694—People v. Ahndrez, 322 P.2d 557, 158 C A.2d 
299—People v. Loilis, 2 CaLRptr. 420, 177 CA 2d 
665. 

Refusal as suppression of res gestae 

CaL—People v. Lawrence, 308 P.2d 821, 149 CAJd 
435. 

Decoy situation not created 

Ga—Butler v. State, 194 S.E2d 261, 127 GaApp. 539. 

41. U.S.—U5. v. RugendorC CA.HL, 316 FJd 589, 
affd. 84 S.Ct 825, 376 VS. 528, 11 L.Ed.2d 887, 
reh. den. 84 S.Ct 1330, 377 U.S. 940, 12 LEd 2d 
303—Lopez v. U.S., CA.Tex., 370 F.2d 8—Wil- 
liams v. U.S., CA.Okl., 399 F.2d 670. 

Tex.—Bridges v State, 316 &W.2d 757, 166 Tex.Cr 
556—Crotts v. State, Cr., 432 S,W.2d 921. 

In proceeding for forfeiture of property 

U.S.—U.S. V. Carey, CA.Miss., 272 F.2d 492. 

Search of parolee’s automobile by parole officer 

CaL—People v, Hernandez, 40 CaLRptr. 100, 229 
CAJd 143, cert, den, 85 S,Ct 1810, 381 U.S. 953, 
14 LEd 2d 725. 

42. U.S —U.S. v. Hurse, CA.Mo., 453 F.2d 128, app. 
after remand 477 F.2d 31, cert. den. 94 S.Q. 245, 
414 U.S. 908, 38 LEd2d 146. 
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Cal —Priestly v Superior Court of City and County of 
San Francisco, 330 P.2d 39, 50 CM 812. 

Conn —State v Haft, 260 A 2d 411, 28 Cotm-Sup. 331. 

Man—Com. v. Pope, 241 N E2d 848, 354 Mass. 625. 

N.Y —People v Malmsky, 255 NY.S.2d 850, 204 
N.E 2d 188, am. on oth. grds. 209 N E2d 694, 15 
N.Y. 2d 86, 262 N Y.S 2d 65, on remand 278 N.Y. 
S2d 15, 52 Mjsc 2d 717, revd. on oth. grds. 225 
N.E2d 748. 19 NY 2d 262, 279 N.YE.2d 20. 
Arrest oa charge made oa reasonable caase 

U.S—Costello V U.S., C.A.Alaska, 298 F.2d 99. 

Cal—Markham v. Superior Court In and For Los 
Angeles County, 331 P2d 1000, 165 CAJd 385- 
People v. Womack, 19 CaLRptr 451, 200 CA.2d 
634 

N.Y.—People v. Inzany, 314 N Y.S.2d 384, 64 MbcJd 
49. 

Wash.—State v. Massey, 411 P2d 422, cert den. 87 
S,Q. 213, 385 U.S. 904, 17 L.Ed2d 134. 

(2) Other matters. 

U.S—US. v. Robinson, GA.N.Y., 325 F.2d 391—U.S. 
v. Rosario. C.A.N.Y., 327 F.2d 561—U.S. v. Santi¬ 
ago, C A.N.Y., 327 F.2d 573—U.S. v. Comsskmg. 
C.A.N.Y, 429 F 2d 834. 

US ex id. Jackson v. Warden of Green Haven 
Prison, DC N.Y , 255 FSupp. 33. 

ID.—People v. Wolfe, 219 N.E 2d 634, 73 DLApp.2d 
274, app. after remand 260 N.E2d 424, 124 HI. 
App. 2d 349. 

Arrest not made on information 

U S -Lane v. U.S., CA.Tex^ 321 F.2d 573, cert den. 
84 S.Ct 134a 377 U.S. 936, 12 L.Ed.2d 299. 

Cal —People v Smith, 333 P.2d 208,166 GA.2d 302— 
Peopk v Ortiz, 25 Cal.Rptr 327, 208 GA.2d 572. 

(2) Other matters. 

U.S—U.S. v. Santiago, GA.N Y., 327 FJd 573—U.S. 
v. Shyven, GA.N.Y., 385 F.2d 837, oert den. 88 
SCt. 1203, 390 U.S. 998, 20 L.EdJd 98, reh. den. 
88 S.Q. 164a 390 U.S 1046, 20 L.Ed.2d 311. 

CaL—People v. Sweeting. 64 CaLRptr. 402, 256 GA.2d 
638. 

NJ—State v. Oliver, 231 AM 805, 50 NJ. 39. 

Disclosure sot required where search and sei¬ 
zure is on reasonable cause apart from 
information 

U.S—Roviaro v. U.S., I1L, 77 S-Ct 623, 353 U.S. 53, 1 
LEd.2d 639. 

VS v. Tucker, GA.N.Y., 380 F.2d 206 —VS v. 
Burgess, CA.N.C., 402 F.2d 85, cert den. 89 S.Ct 
633, 393 US. 1023, 21 L.EdJd 567. 

VS v. Tucker, D.GN.Y., 248 F.Supp. 911, affd., 
CA., 380 FJd 206. 

CaL—People v. Atnado, 334 P.2d 254, 167 CAJd 
345—People v. Covan, 2 CaLRptr. 811, 178 CAJd 
416—People v. Perez, 11 CaLRptr. 456, 189 
CAJd 526—People v. Womack, 19 CaLRptr 451, 
200 CAJd 634—People v. Verrette, 36 CaLRptr. 
819, 224 CAJd 638—People v. Wiffiams, 63 CaL 
Rptr. 501, 255 CAJd 653. 

D.C.—Madre v. U.S., D.C.Mun.App., 173 A.2d 917. 

N.Y—People v. Malinsky, 262 N.Y.SJd 65, 15 N.YJd 
86, 209 N.E2d 694, on remand 278 N.Y.SJd 15, 
52 Misc.2d 717, revd on oth. grds. 279 N.Y.SJd 
20, 19 N.YJd 262, 225 N.E2d 748. 

Evidence insufficient to show informer’s relia¬ 
bility or probable cause for arrest apart 
from information 

N.Y—People v. Malinsky, 262 N.Y.SJd 65,15 N.Y.2d 
86, 209 N.EJd 694, on remand 278 N.Y.S.2d 15, 
52 Misc.2d 717, revd. on oth. grds. 279 N.YE.2d 
20, 19 N.YJd 262, 225 N.EJd 748. 

43. U.S—McCray v. State of I1L, Ill., 87 S.Ct 1056, 
386 U.S. 30a 18 L.Ed.2d 62, reh. den. 87 S.Ct 
1474, 386 VS 1042, 18 EEdJd 616. 

Buford v. U.S., C.A.Tex„ 308 F.2d 804. 

U.S. v. Littlejohn, D.CN.Y., 260 F.Supp. 278. 

Cal—Peopk v. Hirsch, 60 CaLRptr. 451, 252 CAJd 
420—Peopk v. Crovedi, 61 CaLRptr. 349, 253 
C.A.2d 739. 

Conn.—State v. Jackson, 226 A.2d 804, 4 Conn.Cir. 
125. 
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Ill.—People v. Mack, 145 NE2d 609, 12 IU.2d 151— 
People v. Beattie, 201 N.E.2d 396, 31 IlL2d 257. 

People v. Jones, 221 NE2d 29, 75 Ill.App.2d 
332. 

Iowa—State v. Denato, 173 N.W.2d 576. 

Mo.—State v. Boyd, 492 S.W.2d 787, cert. den. 94 S Ct 
579, 414 U.S, 1069, 38 L.Ed.2d 475 
N.Y.—People v. Malinsky, 255 N.YS.2d 850, 204 
N.E.2d 188, am on oth. grds. 209 N.E2d 694, 15 
N.Y.2d 86 , 262 N.Y.S.2d 65, on remand 278 N.Y. 
S2d 15, 52 Misc.2d 717, revd. on oth. grds. 225 
N.E.2d 748, 19 NY 2d 262, 279 N.Y.S.2d 20- 
People v. Pena, 275 N.Y.S.2d 843, 18 N.Y.2d 837, 
222 NJL2d 604. 

People v. Griffith, 269 N.Y.S.2d 151, 25 A.D.2d 
756—People' v. Ray, 271 N.Y.S.2d 453, 26 AD.2d 
560. 

People v Wertz, 272 N.Y.S.2d 934, 51 Misc.2d 
240 

Tenn.—WaUis v. State, 417 S.W.2d 781, 220 Term. 400. 
Tex.—Bosley v. State, Cr., 414 S.W.2d 468, cert, den 88 
S.Ct. 172, 389 U.S. 876, 19 LEd2d 162. 

Statute held yalid 

Cal.—Martin v. Superior Court of Los Angeles County, 
57 Cal.Rptr. 351, 424 P.2d 935, 66 G2d 257. 

People v. Sanders, 58 Cal.Rptr. 259, 250 C A.2d 
123. 

So also the source of information 
need not be divulged where defend¬ 
ant's consent to the search was volun¬ 
tary . 43,5 

43.5. CaL—People v. Melody, 331 P.2d 72, 164 
GA.2d 728—People v. Faulkner, 333 P.2d 251, 
166 GA2d 446. 

Where the search is made pursuant 
to a warrant valid on its face, the 
identity of the informer need not be 
revealed . 4310 

43.10. U.S —U.S. v. Fisher, C.A.M<L, 440 F.2d 654— 
U.S. v. Mendoza, C.A.Tex., 433 F.2d 891, cert, 
den. 91 S.Ct 953, 401 U.S. 943, 28 L Ed.2d 225 
Cal.—People v. Keener, 12 CaLRptr. 859, 361 P.2d 587, 
55 C.2d 714. 

People v. Vielma, 60 CaLRptr. 301, 251 C.A.2d 
830—People v. Balsz, 60 Cal.Rptr 778, 252 C.A.2d 
644, cert. den. 88 S.Ct 1080, 390 U.S 968, 19 
L.Ed.2d 1173. 

Conn.—State v. Hall, 260 A.2d 411, 28 Conn Sup. 331. 
Fla.—City of Miami v. Jones, App., 165 So.2d 775. 
Ga.—Scull v. State, 178 S.E.2d 720, 122 Ga.App. 696. 
Md.—Dawson v State, 276 A2d 680, 11 MrLApp. 694. 
Mo.—State v. Sellaro, 448 S.W.2d 595. 

Pa.—Com. v Watts, 45 Wash.Co. 119 
Tex.—Yantis v. State, Cr., 476 S.W.2d 24. 

44. U.S.—Roviaro v. U.S., 111., 77 S.Ct 623, 353 U.S 
53, 1 L.Ed.2d 639. 

Mitchell v. Bass, C.A.Ark., 252 F.2d 513—U.S. 
v. Day, GA.Pa., 384 F.2d 464—U.S. v. Adams, 
GA.N.Y., 385 F.2d 548. 

U.S. v. Swift & Co., D.CI1L, 24 F.R.D. 280. 

In civil actions the name of ah in¬ 
former may be privileged from disclo¬ 
sure . 44 * 5 

44.5. Privilege held properly sustained 

Wis.—Stdloh v. Liban, 124 N.W.2d 101, 21 Wis.2d 119, 
Bash of exceptions less sound than in criminal pro¬ 
ceedings. 

Wis.—Stelloh v. Liban, 124 N W,2d 101,21 Wis.2d 119. 
Determination in camera 
Wis.—Stelloh v. Liban, 124 N.W.2d 101,21 Wis.2d 119. 
Determination as to confidential relationship 
Wis*—Stelloh v. Liban, 124 N.W.2d 101, 21 Wis. 2 d 119 
Nondisclosure of informer's identity 
UiL-r-Wirtz y. Security Nat Bank of Sioux City, D.C 
Iowa, 288 F.Supp. 91. 


D.C.—Clark v. Pearson, D.C., 238 F.Supp. 495. 

Matters considered 

D.C—Westinghouse Elec. Corp. v. Gty of Burlington, 
Vt., C.A., 351 F.2d 762, 122 U.S.App.D.C. 65, on 
remand, D.C., 246 F.Supp. 839. 

Since the privilege not to disclose an 
informant’s identity belongs to the 
state rather than an individual witness, 
any sanction for its erroneous asser¬ 
tion is required to be directed to the 
state rather than to the individual wit¬ 
ness. 4410 

44.10. Or.—State ex rel. Kerns v. Read, 501 P.2d 82, 
11 Or.App. 48, review dism., Sup., 513 P.2d 1160, 
266 Or. 382. 

Accordingly the state should be giv¬ 
en the election to disclose information 
or dismiss charges, 4415 and contempt 
may not be the proper sanction to be 
invoked. 4420 

44.15. Or.—State ex rel. Kerns v Read, 501 P.2d 82, 
11 Or.App. 48, review dism., Sup., 513 P.2d 1160, 
266 Or. 382. 

44,20. Or.—State ex rel. Kerns v. Read, 501 P.2d 82, 
11 Or.App 48, review dism., Sup., 513 P 2d 1160, 
266 Or. 382. 

45. U.S.—Crow v. Brown, D.C.Ga., 332 F Supp. 382, 
affd., GA., 457 F.2d 788. 

La.—State ex rel. Lytell v. Louisiana State Bd. of 
Health Through Rein, App., 153 So.2d 498, appli¬ 
cation den. 156 So.2d 55, 244 La. 1000—State ex 
rel. Pritchard v Louisiana State Bd. of Health, 
App., 198 So.2d 490. 

4 6. U.S.—N.L.R.B. v Capitol Fish Co., C.A, 294 
F.2d 868 . 

Conn.—Mobil Oil Corp. v. Killian, 301 A.2d 562, 30 
Conn.Sup. 87. 

Del.—Morris v. Avallone, Super., 272 A 2d 344. 
N.Y.—Cohen v Cohen, 290 N Y.S.2d 524, 56 Misc.2d 
813 

Qualified privilege 

U.S —J. H. Rutter Rex Mfg. Co., Inc. v N.L.RB., 
C.A.La., 473 F.2d 223, reh den 472 F.2d 1405, 
cert den 94 S.Ct. 120, 414 U.S. 822, 38 L.Ed.2d 
55. 

47. Parole board records 

N.Y.—Application of Mailler, 174 NY.S.2d 59, 11 
Misc. 2 d 146. 

Railroad retirement board 

U.S.—Hubbard v. Southern Ry. Co., D.GGa., 179 
F.Supp. 244. 

Designation as confidential does not have effect 
of classifying record as privileged 

La.—Richards v. Richards, App., 168 So.2d 853. 
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49. Okl,—Perry v. City of Oklahoma City, 470 P.2d 
974. 

Pa.—Argo v. Goodstein, 265 A.2d 783, 438 Pa. 468. 
Wash.—Folden v. Robinson, 364 P.2d 924, 58 Wash.2d 
760. 

Veteran's medical service record 

(2) Other matters. 

Ohio—Kassow v. Robertson, 143 N.E.2d 926. 

(3) Other matters. 

Cal.—Payette v. Sterle, 21 CaLRptr. 22, 202 C.A.2d 
372. 

Record of proceedings in adoption cases 

(2) Other statements. 

Cal.—Terzian v. Superior Court In and For Alameda 
County, 88 CaLRptr. 806, 10 C.A.3d 286. 

Medical reports 

(3) Other matters. 
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U S —Jacobsen v. International Transport, Inc, Cl 
Iowa, 391 F.2d 49, cert den. 89 S.Cl 105 ,393 ni 
833, 21 L.Ed.2d 104. 

Cal.—Richards v. Superior Court for Los Amefe 
County, 65 CaLRptr. 917, 258 C.A.2d 635/^ 
Whether questions would call for disclosure of hfc, 
mation from employers or employees must be del» 
mined by trial court as each question is put to witiua 
N.Y.—Comgliaro v. New Hampshire Fire Ins. Co, m 
N.Y.S.2d 731, 8 Misc.2d 164. 

Information delivered to department of emnb» 
ment 

Cal.—Crest Catering Co. v. Superior Court of La 
Angeles County, 42 CaLRptr 110, 398 P.2d 1 ft 
62 G2d 274. 

Richards v. Superior Court for Los An yfa 
County, 65 CaLRptr. 917, 258 CA2d 635. 
Welfare agency 

Ariz.—Hanson v. Rowe, 500 P.2d 916, 18 ArizJba 
131. 

Conditional privilege granted 

Wash.—Cook v. King County, 510 P.2d 659, 9 Wad. 
App 50. 

50. CaL—Gallagher v. Boiler, 41 CaLRptr. 880,231 
GA.2d 482. 

51. U.S.—Wirtz v. Rosenthal, C. A Cal., 388 F2d 290 
Minn.—State v. Lender, 124 N.W.2d 355, 266 

361 

52. Ariz.—Hanson v. Rowe, 500 P.2d 916, 18 Ark 
App 131 

54. N.Y.—Matos v. City of New York, 182 N.YSJi 
693, 15 Misc.2d 444. 

58. Pa.—Com. v. Smith, 10 Chest. 301. Affd. 152 
A.2d 671, 412 Pa. 1, cert. gr. 84 S.Ct 763,371 
U.S 354, 11 L.Ed.2d 753, on remand 208 A4I 
219, 417 Pa. 321. 

61. La.—State v. Mills, 86 So.2d 895, 229 La. 73* 
cert den. 77 S.Ct. 51, 352 U.S. 834,1 LEA2d53, 
and 77 S.Ct. 52, 352 U.S. 834, 1 L.EA2d 51 
N.Y.—Application of Heller, 53 N.Y.S.2d 86,184 Mk 
75. 
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67. Tex.—Cunningham v. State, Cr., 488 S.W. 2 d 117, 

Fingerprints 

Wash.—State v. Whitney, 418 P.2d 143, 69 WadJ 
256. 

Transcripts of police radio broadcasts 

Cal.—Vickery v. Superior Court for Los Angeles Com 
ty, 88 Cal.Rptr. 834, 10 GA.3d 110. 

Public welfare departments; home relief 

(4) Names and address of children cared for hyp© 
ticulaf foster parents. 

Ariz.—Hanson v. Rowe, 500 P.2d 916, 18 ArizApp 
131. 

School class lists 

N.Y.—Staub v. East Greenbush School Dist. No. 1, 491 
N Y.S.2d 87, 128 Misc.2d 935. 

Property appraisals by highway official* 

Va.—Foodtown, Inc. v. State Highway Cammiuiaua; 

195 S.E.2d 883, 213 Va. 760. 

File of municipal board of ethics 
N. Y.—Board of Ethics of City of New York v. Tempo- 
rary State Commission, 344 N.Y.S.2d 278, 41 
A.D.2d 486. 

Report of committee recommending listing d 
depressant drags 

U.S.—Hoffinann-La Roche, Inc. v. Klemdiemt, CX 
464 F.2d 1068. 

The rule of nondisclosure applicable 
to an informant is not applicable tc 
protect the identity of a reporting offi 
cial or agency where the rights of i 
parolee are involved. 67 * 5 

67.5. Cal —In re Prewitt, 105 CaLRptr. 318,503 P^ 
1326, 8 C.3d 470. 
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58. U S —Panella v U S, D.C.N Y, 139 F Supp 159 
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59. N Y —Application of Failla, 95 N.Y S 2d 645,197 
Misc 673. 

Disclosure on consent of commissioner or court 
order 

^ Y —Jaffe v. City of New York, 94 N.Y S.2d 60, 196 
Misc. 710. 

73. US—In re Grand Jury Investigation (General 
Motors Corp.), D C.N Y, 32 F R D 175, app. 
dism., C A, 318 F.2d 533, cert, den 84 SCt. 25, 
375 U.S 802, 11 L Ed 2d 37. 

Cal —Jessup v. Superior Court In and For Santa Clara 
County, 311 P.2d 177, 151 C.A.2d 102. 

Olno—City of Dayton v. Turner, 471 N E2d 162, 14 
Ohio App 3d 304, 14 O.B.R. 362 
75. U.S.—Federal Sav. A Loan Ins. Corp. v, Krueger, 
DC Ill, 55 F.R.D. 512. 

Fla.—Maxwell v Pine Gas Corp., App., 195 So 2d 602 

77. U.S—Harp v. C.I.R., CA, 263 F.2d 139 
Cal—Goto v. Goto, 10 Cal.Rptr 14, 187 C A 2d 594. 
Ill—Ferraro v Augustine, 196 N E 2d 16,45 Ill.App 2d 

295. 

Pa-Noonan v McGuire, 11 D & C 2d 543, 104 P.L J. 
209 

78. Fla.—Fryd Const Corp, v. Freeman, App., 191 
So 2d 487 

Mo—State ex rel. Boswell v Curtis, App., 334 S W.2d 
757. 

Neb-Rhodes v. Edwards, 135 NW2d 453, 178 Neb 
757, cert den 86 S.Ct 399, 382 US 943, 15 
LEd.2d 352. 

Pa— Kine v. Forman, 209 A 2d 1, 205 Pa Super 305. 

Noonan v. McGuire, 11 D & C.2d 543, 104 
P.L J. 209 

W Va.—Mullins v. Baker, 107 S.E 2d 57, 144 W.Va 92. 

Under statute making information 
gained for tax purposes confidential, 
except for official purposes, testimony 
based on a capital stock report of a 
corporation has been held admissi¬ 
ble. 795 

79.5. Pa.—In re Taylor’s Estate, 25 D. A C2d 159. 
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80. U.S—U.S v. Fruchtman, C.A.Ohio, 421 F-2d 
1019, cert, den 91 S.Ct. 39, 400 U.S 849, 27 
LEd.2d 86. 

Pa.—Shetrom v. McCrone, 19 D. A C.2d 97, 72 Dauph. 
355. 

Revenue agents 

(3) Other instances. 

US.—Shippen v. C.I.R., C.AAla., 274 F.2d 860- 
Mares v. U S., C.A Colo, 383 F 2d 805, app. after 
remand, CA., 409 F.2d 1083, cert. den. 89 &Ct. 
1314, 394 U.S 963, 22 L.Ed.2d 564 
D.C—Scott v. District of Columbia, Mun.App,, 122 
A.2d 579. 

Ga.—Stnallowood v. State, 98 S E 2d 602, 95 Ga.App. 
766. 

89. Cal —Webb v Standard Oil Co. of Cal., 319 P.2d 
621, 49 C.2d 509. 

Lyons v. Estes, 86 CaLRptr. 459, 6 GA.3d 979. 
N.Y.-In re Fowlkes* Estate, 185 N.Y.S.2d 373, 16 
Misc.2d 1043. 

Pk—In re Brown’s Estate, 51 Berks 149. 

Exclusion if erroneous held not prejudicial 

Cal.—Davis v. Lucas, 4 Cal.Rptr. 479, 180 GA.2d 407 

Extent of statutory exception 

Anz—Wales v Tax Commission, 412 P.2d 472, 100 
Am. 181. 

W. NY.—In re Fowlkes’ Estate, 185 N.YS.2d 373, 
16 Misc.2d 1043 

Pa.—Frontage, Inc. v. Allegheny Gounty, 162 A 2d 1, 
400 Pa. 249. 


91. N.Y —In re Fowlkes’ Estate, 185 N Y S 2d 373, 
16 Misc.2d 1043. 

92. NY—In re Fowlkes’ Estate, 185 N.Y.S.2d 373, 
16 Mtsc.2d 1043 

Okl.—Oklahoma Tax Commission v. Mclnrns, 409 P 2d 
355, 

Pa —In re Brown’s Estate, 51 Berks 149. 

Discretion 

Anz—Wales v Tax Commission, 412 P 2d 472, 100 
Anz. 181 
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98, Md — DonBulKan v DeLisa, 230 A.2d 349, 246 
Md 734 

4. U.S.—Stephenson v, Millers Mut. Fire Ins Co. 

D.C.Ariz., 236 F.Supp, 420. 

Anz.—Hastings v. Thurston, 413 P.2d 767, 100 Anz 
302 

Fla.—Hill v Allstate Ins. Co, App, 404 So 2d 156. 
Iowa—Pinckney v Watkinson, 116 N.W2d 258, 254 
Iowa 144—Martin v Cafer, 138 N.W2d 71, 258 
Iowa 176—Curry v Jones, 138 NW2d 101, 258 
Iowa 129—Baysmger v. Haney, 155 N.W 2d 496, 
261 Iowa 577. 

Mich —Duncan v. Strating, 99 N W 2d 559, 357 Mich 
654. 

Mont—CJ.S. cited in Momson v City of Butte, 431 
P 2d 79, 83, 150 Mont. 106 

Statement or information as report 

(8) Other instances. 

US—Glens Falls Ins. Co. v. Gray, C.A.Fla, 386 F.2d 
520 

Fla—Ippohto v. Brener, 89 So.2d 650 

Nash Miami Motors, Inc v Ellsworth, App, 
129 So 2d 704, cert discharged, Sup, 142 So.2d 
733—Lobree v Caporossu App., 139 So 2d 510— 
Williams v. Scott, App, 153 So 2d 18—Wise v. 
W.U Tel Co, App., 177 So 2d 765. 

Ill.—Black v DeWitt, 204 N.E2d 82a 55 Hl.App.2d 
220 

Iowa—Goodman v. Gonse, 76 N.W 2d 873, 247 Iowa 
1091. 

Pa.—Rogers v Philadelphia Tramp. Co„ 13 D. A C 2d 
165 

Statute held valid 

Del—State v Halko, Super., 193 A.2d 817, 6 Storey 
480, affd., Sup., 204 A 2d 628, 8 Storey 47. 

Privilege extends to all persons involved in 
accidents 

Fla.—Williams v. Scott, App, 153 So.2d 18—Wise v. 
W.U. Tel Co., App., 177 So 2d 765 

Blood test in connection with accident report 
privileged 

U.S,—Kukhs v Hancock, C.A.Fla., 428 F.2d 608 
Fla.—Cooper v. State, App, 183 So.2d 269—Mitchell v. 
State, App, 227 So.2d 728, decision quashed, Sup., 
245 So.2d 618. 

Financial responsibility laws 
Wyo—Wyoming Farm Bureau Mut. Ins. Co v. May, 
434 P 2d 507. 

Report by motor carrier to Interstate Com¬ 
merce Commission 

U.S —Blankenship v. General Motors Corp., CA.Otuo, 
428 F.2d 1006. 

Results of blood alcohol test in connection with 
accident report not privileged 

Fla.—CA Meyer Paving A Const v. MeFaUs by 
McFalls, App., 453 So.2d 912. 
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5. Iowa—Goodman v. Goose, 76 N.W^d 873, 247 

Iowa 1091 

Other purpose 

Fla.—Wise v. W.U. TeL Co, App., 177 Sa2d 765. 

6. CaL—Jessup v. Superior Court In and For Santa 

Clara County, 311 P2d 177, 151 GA.2d 102. 
Fla.—State v. Mitchell, 245 So.2d 618. 
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Iowa—Goodman v Gome, 7 6 N.W.2d 873, 247 Iowa 
1091. 

Ky —Gibson v. Dupin. 377 S.W.2d 585. 

Mins —Haugen v Dick Thayer Motor Ca, 91 N.W.2d 
585, 253 Mmn 199. 

Wash.—Gooldy v Golden Grain Trucking Co., 419 
P2d 582, 69 Wash. 2d 610. 

Statnte held not applicable, etc. 

(2) Other matters. 

Anz.—Hastings v. Thurston, 413 P 2d 767, 100 Ariz. 
302 

Fla.—Goods v Finkelstem, App., 174 So.2d 600 

Testimony of officer 

(1) Iowa—State v Rulkstad, 143 N.W 2d 278, 259 
Iowa 209 

(3) Other matters. 

Fla —Lobree v. Caporossi, App, 139 So 2d 510. 

Mich—People v. Gilbert, 154 N.W 2d 800, 8 Mich. 
App 393. 

Release held admissible 

Mo—Fanner v. Arnold, 371 S.W.2d 265 

Notice to insurer 

U S.—Stephenson v. Millers Mut. Fire Ins. Ca, D.C 
Anz., 236 F-Supp 420. 

Should not be given construction defeating leg¬ 
islative purpose 

Fla.—Wise v. W.U. TeL Co., App, 177 So.2d 765. 
Investigating officers* reports 
Alaska—Menard v. Acevedo, 418 P 2d 766. 

7. U.S —Kukiis v. Hancock, CAJFla., 428 F.2d 608 

Stephenson v. Millers Mut Fire Ins, Co., D.C. 
Anz, 236 F.Supp 420 
Fla—Cannon v. Giddeos, 210 So 2d 714. 

Wise v. W.U. Tel. Co., App, 177 So.2d 765. 
N.Y —Wessberg v. Beckmann, 194 N.YA2d 205, 21 
Misc.2d 382. 

Test for exclusion 

Fla.—State v Mitchell 245 So 2d 618. 

8. Cal —Fernandez v. Di Salvo Appliance Ca, 3 Cal. 

Rptr. 609, 179 C A.2d 240 

Fla.—Wise v. W.U, TeL Co, App., 177 So.2d 765. 
Iowa—Goodman v Goose, 76 N.W 2d 873, 247 Iowa 
1091—Curry v. Jones, 138 N.W.2d 101, 258 Iowa 
129. 

Pa.—Shetrom v. McCrone, 19 D. A C2d 97, 72 Danph. 
355. 

Va.—Moore v. Warren, 122 S.E2d 879, 203 Va. 117. 
la Minnesota 
(6) Other matters. 

Minn.—Haugen v. Dick Thayer Motor Co, 91 N.W.2d 
585, 253 Main. 199—Larson v. Montpetft, 147 
N.WJ2d 580, 275 Minn 394—Ackerman v. Theis, 
160 N.W.2d 583, 281 Moo. 82. 

Blood test not in connection with accident re¬ 
port 

Fla.—State v. Mitcbefl, 245 So.2d 618. 

Wis.—Luedtke v. Shedivy, 186 N.W.2d 220, 51 Wis2d 

110 . 

9. Cal.—Security Ins. Ca v. Snyder-Lynch Motors, 

Inc., 7 CaLRptr. 28, 183 CA.2d 574. 

DeL—Halko v. State, 204 A.2d 628, 8 Storey 47. 

Testimony of officer 

(1) Alaska—Creary v. State, App., 663 P.2d 226, 
Fla.—Lobree v. Caporossi, App., 139 Sa2d 510—Ro- 
saifekl v. Johnson, App., 161 So.2d 703. 

Iowa—Soreide v. Vilas A Ca, 78 N.W.2d 41, 247 Iowa 
1139—State v. Flack, 101 N.W.2d 535, 251 Iowa 
529—Cuny v. Jones, 138 N.W.2d 101, 258 Iowa 
129—Grocers Wholesale Coop., Inc. v. Nussbcrger 
Trucking Co., 192 N.W.2d 753. 

Reports admissible in criminal cases 

Iowa—State v. Flack, 101 N.W.2d 535, 251 Iowa 529. 
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10. Mich.—Duncan v. Strating, 99 N.W.2d 559, 357 
Mich. 654 
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Tex.—Spradling v. State, App. 9 Dist., 628 S.W.2d 123, 
review ref. 

Statement to prosecuting attorney 

Mich.—Conlon v. Dean, 165 N.W.2d 623, 14 Mich. 
App. 415. 

11. Iowa—State v Flack, 101 N.W.2d 535, 251 Iowa 
529. 

12. Cal.—Carroll v. Beavers, App., 270 P.2d 23, vac. 
273 P.2d 56, 126 CA.2d 828, 59 A.L.R.2d 263. 

14. Iowa—State v. Flack, 101 N.W.2d 535, 251 Iowa 
529—Pinckney v. Watkinson, 116 N.W.2d 258, 

' 254 Iowa 144. 

16. U.S.—McConnell v. U.S., CA.Fla., 428 F.2d 803. 
Cal.—Morales v. Thompson, 340 P.2d 700, 171 C.A.2d 

405. 

Iowa—Hamilton v. Becker, 86 N.W.2d 142, 249 Iowa 
516—Meyer v. Schumacher, 160 N.W.2d 433. 
N.Y.—Brown v. Adams, 203 N.Y.S 2d 277. 

Tex.—Martin v. Jenkins, Civ.App., 381 S.W.2d 115, err. 

ref. no rev. err., Sup., 384 S.W.2d 123. 

Va.—Lee v. Artis, 136 S.E.2d 868 , 205 Va. 343—Oli- 
phant v. Snyder, 147 S.E.2d 122, 206 Va. 932. 

Disclosures to patrolman not admissible 

Iowa—Chandler v. Harger, 113 N.W.2d 250, 253 Iowa 
565—Brown v. Lyon, 142 N.W.2d 536, 258 Iowa 
1216. 

17. U.S.—Davis v Brooks Transp Co., D.CDel., 186 
F.Supp. 366. 

Cal.—Hodges v. Sevems, 20 CaLRptr. 129, 201 C.A.2d 
99. 

Mich.—Jaxon v. City of Detroit, Dept, of St. Railways, 
151 N,W.2d 813, 379 Mich. 405, 

Ohio—City of Dayton v. Smith, 166 N.R 2 d 256, 109 
Ohio App. 383. 

The statute may not apply where the 
report is made in pursuance of a mili¬ 
tary investigation rather than a civilian 
police investigation. 175 

17.5. Blood test 

U.S.—Kuldis v. Hancock, CA.Fla., 428 F.2d 608. 

A statute providing confidentiality to 
accident reports does not preclude re¬ 
lease by the state of information gen¬ 
erated from confidential accident re¬ 
ports when that disclosure does not 
reveal the identity or compromise the 
privacy interest of the reporting par¬ 
ties. 17 - 10 

17.10. CaL—Davies v. Superior Court (State), Cal., 
204 CaLRptr. 154, 682 P.2d 349, 36 C3d 291 
disapproving People ex rel. Department of Trans¬ 
portation v. Superior Court, 60 Cal.App.3d 352, 
131 Cal-Rptr. 476; State of California ex rel. 
Department of Transportation v Superior Court 
(Thomsen), 102 Cal.App 3d 25, 162 CaLRptr. 78; 
Edgar v. Superior Court, 84 Cal App.3d 430, 148 
CaLRptr. 687 

Other reports have been held not 
privileged. 21 - 5 

21.5. Fla.—Stafford v. Southern Bell Tel. & Tel. Co., 
App., 179 So.2d 232, cert discharged, Sup., 190 
So.2d 339. 

Old.—Perry v. City of Oklahoma City, 470 P.2d 974. 

22. Statute construed 

(4) Other matters. 

U.S.—Israel v. U.S., C.A.N.Y., 247 F.2d 426—Berguido 
„ v. .Eastern Air Lines, Inc,, GAJPa,, 317 F2d 628, 
cert. den. 84 S.Ct. 170, 375 U.S. 895, 11 L.Ed.2d 
124. 

Fidelity ft Cas. Co. of New York v. Frank, 
D.GConn., 227 F.Supp. 948. 

Fla.—Ratner v. Arrington, App., Ill So,2d 82. 

Mo,—Aviation Enterprises, Inc. v. Cline, App., 395 
S.W.2d 306. 
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Whether or not other particular acci¬ 
dent reports are confidential has been 
adjudicated by the courts. 245 

24.5. Reports not priyileged 

N.Y —Linton v. Lehigh Val. R. Co, 269 N.Y.S.2d 490, 
25 A.D.2d 334. 

25. Kan.—Bingham v. Hillcrest Bowl, Inc., 427 P.2d 
591, 199 Kan. 40 

The contents of workmen’s compen¬ 
sation claims files have been held not 
privileged as that concept is used in 
the statute declaring specified commu¬ 
nications privileged. 26,5 

26.5. Tex.—Evans v. Casualty Reciprocal Exchange, 
Civ.App., 579 S.W.2d 353, err. ref. no rev. err. 

Wash.—Mebust v. Mayco Mfg. Co., 506 P.2d 326, 8 
Wash.App. 359. 

§ 265. Communications to Prosecut¬ 
ing Attorney 

27. Ill.—People v. Jarrett, 206 N.E.2d 835, 57 III 
App.2d 169 

Ind.—CJ.S. cited in Anderson v. State, 156 N.E.2d 
384, 386, 239 Ind. 372. 

29. Statute inapplicable where no damage to 
public interest 

Minn.—Sprader v. Mueller, 130 N.W.2d 147, 269 Minn. 
25. 

State’s attorney mediator not privileged 

Fla.—State v. Castellano, App. 2 Dist., 460 So.2d 480. 
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33. Report of store’s security officer 

Ill.—People v. Jenkins, 309 N E.2d 397, 18 Ill.App.3d 
52. 

§ 266. Rule of Exclusion 
Library References 

Witnesses @=>188(1) et seq. 
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47. Del.—Pierce v. State, 437 A.2d 851 

Predicate for change 

U.S.—U.S. V. Owens, D C.Tenn., 424 F.Supp. 421, 

48. Anz.—State v. Watkins, 614 P.2d 835, 126 Ariz. 
293. 

Pretrial interspousal communications 

Iowa—State v. Pepples, 250 N.W.2d 390. 

49. U.S.—Trammel v. U.S., Colo., 100 S.Ct. 906, 445 
U.S. 40, 63 L.Ed.2d 186. 

U.S. v. Harper, C.AMiss., 450 F.2d 1032. 
Merlin v. Aetna Life Ins. Co., D.C.N.Y., 180 
F.Supp. 90. 

Ala.—Cooper v. Mann, 143 So.2d 637, 273 Ala. 620. 
Ark.—Sumlin v. State, 617 S.W.2d 372, 273 Ark. 185. 
Fla.—Ross v. State, App., 202 So.2d 582. 

Ill.—People v. Fritz, 417 N.E.2d 612, 48 ID.Dec. 880, 
84 QL2d 72. 

Mo.—Oliver v. Oliver, App., 325 S.W.2d 33. 

Neb—Blohme v. Blohme, 89 N.W. 2 d 127, 166 Neb. 

369, reh. den. 91 N.W.2d 30, 167 Neb. 1. 

N.J.—Touma v. Touma, 357 A.2d 25, 140 N.J.Super. 
544. 

N.Y.—Prink v. Rockefeller Center, Inc., 398 N.K2d 
517, 48 N.Y.2d 309, 422 N.Y.S.2d 911. 

Lewis v Hynes, 368 N.Y.S.2d 738, 82 Misc.2d 
256, affd., 379 N.Y.S 2d 374, 51 A.D.2d 550. 
N.C.—State v. Harvell, 262 S.E.2d 850, 45 N.CApp. 

243, app. dism., 269 S.E.2d 626, 300 N.C.App. 200. 
Old.—Terry Motor Co. v. Mixon, 336 P.2d 351. 

Or.—State v. Lindley, 502 P. 2 d 390, 11 Or.App. 417. 
Pa.—Com. v. Wilkes, 199 A.2d 411, 414 Pa. 246, cert, 
den. 85 S.Ct 344, 379 U.S. 939, 13 L.Ed.2d 349. 
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S.C.—South Carolina State Highway Dept v 
195 S.E. 2 d 615, 260 S.C 245. * 

The reason for the role, etc. 

Fla.—Smith v State, App., 344 So.2d 915. 

(2) Other statements. 

Md.—Coleman v. State, 380 A.2d 49, 281 Md. 53 * 
A.LR.3d 1275. 

Applicable only to communications —rrrufi 

Wash.—State v. Wilder, 529 P. 2 d 1109, 12 WaAJ 
296. 

Unauthorized out-of-court disclos ures 

Wis.—Muetze v. State, 243 N.W.2d 393,73 Wk2d 1 
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50. Kan.—State v. Johnson, 621 P.2d 992, 2291 
42. 

51. m.—In Interest of Baby Boy Butt, 395 NJEA 
32 Ill Dec. 54, 76 IlLApp.3d 587. 

Ind.—Shepherd v. State, 277 N.E.2d 165, 257 Ini; 

La.—State v. Bennett, 357 So.2d 1136. 

N.Y.—!People v. Allman, 298 N.Y.S.2d 363, 59 Mix 
209. 

Tenn.—Burton v. State, Cr., 501 S.W 2d 814. 

Wash.—State v. Diana, 604 P.2d 1312, 24 WasU 
908. 


Marital privilege not applicable to crime agd 
wife 

Kan—State v. Johnson, 621 P.2d 992, 229 Kan. 

Letter written to victim 

Ind.—Solomon v. State, 439 N.E. 2 d 570. 

52. HI.—In Interest of Baby Boy Butt, 395 'NJEJk 
32 IlLDec. 54, 76 IlLApp.3d 587. 

Ind.—Richard v. State, 319 N.E. 2 d 118, 262 Ind! 
Mo.—State v. Damico, 513 S.W.2d 351. 

N.Y.—Johnson v. Johnson, 268 N.Y.S.2d 403, 
A.D.2d 672. 

53. U.S.—U.S. v. Armstrong, CA-Tex., 476 F2d: 
D.C —U.S. v. Lewis, C.A., 433 F-2d 1146, 140 1 

App.D.C. 40 

Ind.—Shepherd v. State, 277 N.R2d 165, 257 Ind 3 
Md.—Coleman v. State, 370 A.2d 174, 35 M<LApp.2 
revd. on oth. grds.. Sup., 380 A.2d 49, 281 1 
538, 98 A.L.R.3d 1275. 

CXS. cited in Harris v. State, 376 A. 2 d 11 
1146, 37 MtLApp 180 
Minn.—State v. Clark, 296 N.W.2d 372. 

Mo.—CJ.S. quoted in State v. Bledsoe, 325 S.W.2d 1 
766. 

NJ.—State v. Crevina, 266 A.2d 319, 110 NJiq 
571, affd. 289 A.2d 801, 119 NJ.Super. 5a 
N.Y.—People v. Melsld, 217 N.Y.S.2d 65, 10 N.t 
78, 176 N.E 2d 81 

People v. Fuentes, 273 N Y.S.2d 321,51 Mac 
354. 

Tenn.—Hanvy v. State, 385 S.W.2d 752, 215 Tam. 3 
Wash.—Breimon v. General Motors Corp., 509 P 
398, 8 Wash.App. 747. 

Wis.—State v. Pratt, 153 N.W.2d 18, 36 Wk2d 3K 
Abraham v. State, 176 N.W2d 349, 47 Wm2d 
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56. Fla.—Cox v. State, App., 192 So.2d 11. 

Distinction 

CaL—People v. Dorsey, 120 Cal.Rptr. 508, 46 CA 
706. 

59. Me.—State v. Smith, 384 A.2d 687. 

60. Ala.—Constantine v. Constantine, 149 So2d 2 
274 Ala. 374 

61. Ark.—Moore v. State, 605 S.W2d 445, 270 A 
592. 

Ind.—Mahoney v. State, 388 N.E. 2 d 591, 180 ImlAj 
358. 

Tenn.<—State v. Garland, Cr.App., 617 S.W 2d 1 

63. Tenn.—Quarles v. Sutherland, 389 S.W2d 2 
215 Tenn, 651* 20 A.L,R.3d 1103. 

64. La.—State v. Bennett, 357 So.2d 1136. 
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65. U.S —U.S v. Bolzer, CA.Mont, 556 F.2d 948 
Tenn.— Adams v. State, Cr, 563 S W.2d 804 
OkL— Taylor v State, Cr., 640 P.2d 554 
67. Mich.—People v. Sykes, 323 NW2d 617, 117 
Mich.App. 117 

7L N.Y.—:People v. Hams, 240 N.Y.S.2d 503, 39 
Misc.2d 193. 

71 Technical distinctions not recognized 

Wis.—State v Doney, App., 338 N.W.2d 852, 114 
Wis2d 309. 
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74. liberal construction 
Ala—Arnold v. State, Cr., 353 So.2d 520, affd. in part. 
Sup, revd in part on other grounds 353 So.2d 524, 
app., on remand 353 So.2d 527 
8L Me-State v. Benner, 284 A.2d 91. 

83. Ga —Ballard v. State, 311 S.E 2d 453, 252 Ga. 53. 

The spousal privilege belongs both 
to party spouse, who may prevent 
spouse from testifying, and to nonpar¬ 
ty spouse, who may sua sponte refuse 
to testify. 865 

86.5. U.S.—U.S. v. Trotter, C.A.N J., 529 F.2d 806. 

§ 267. Time of Communication; Ex¬ 
istence of Marital Relation 

87. U.S.—Volianitis v. Immigration and Naturaliza¬ 
tion Service, C.A.Cal, 352 F.2d 766-U.S v 
Boatwright, CA.Fla., 446 F.2d 913—US v. Nee¬ 
ley. C.AVa., 475 F.2d 1136. 

Yaldo v. Immigration and Naturalization Ser¬ 
vice, C.A., 424 F.2d 501. 

Ariz-State v. Watkins, 614 P.2d 835, 126 Anz. 293. 
Cal.—CJ.S. dted in People v. Mabry, 78 CaLRptr. 655, 
660, 455 P.2d 759, 71 C.2d 430, cert. den. 92 S.Ct 
2417, 406 U S. 972, 32 L.Ed2d 672. 

People v. Keller, 332 P.2d 174, 165 C A2d 419. 
Del-Mole v. State, 396 A.2d 153. 
fad.—Lane v. State, 364 N.E2d 756, 266 Ind. 485. 
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Com. v. Byrd, App., 689 S.W.2d 618. 
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174, 216 N.E2d 58Z 
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74. U.S.—U. S. v, Neal, D.GColo., 532 FSupp 942. 
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522. 

Crimes against children 

Wash.—State v. Lounsbery, 445 P.'2d 1017, 74 Wash.2d 
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32. U.S —U.S. v. Nelson, D.GMich., 485 F.Sup 
941. 

Mo.—Durr v Vick, 345 S.W.2d 165. 
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C A.2d 122, 86 A.L.R.2d 129—People v. Johnson, 
66 Cal Rptr 99, 258 C A.2d 705 
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192 

Ohm—-Taylor v. Sheldon, 173 N.E 2d 892, 172 Ohio St. 
118 

Okl—McSpadden v. Mahoney, 431 P.2d 432. 

S.C—South Carolina State Highway Dept. v. Booker, 
195 S.E2d 615, 260 S.C. 245. 

Tex.—Cochran v. Cochran, Gv.App, 333 S W.2d 635, 
err. ref. no rev. err.—CJ jS. cited in Miller v 
Pierce, Civ.App, 361 S.W.2d 623, 625. 

Federal common law 

U.S.—Baird v. Koerner, C.A.Cal, 279 F.2d 623, 95 
ALR2d 303. 

Statutory rule of evidence 
Tenn.—Quarles v. Sutherland, 389 S.W.2d 249, 215 
Tenn. 651, 20 A.LR3d 1103 

Privilege applicable to state 

Nil.—Riddle Spring Realty Co. v State, 220 A.2d 751, 
107 N.H. 271. 

krident of right to counsel 

US.—Marsh v . Moore, D.GMass, 325 F.Supp. 392. 
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Corp v Sperry Rand Corp. DC,Del, 44 FRD 
10 Philadelphia Housing Authority v, American 
Radiator & Standard Sanitary Corp, D.C Pa., 294 
F.Supp. 1148. 

Del—Texaco, Inc v. Phoenix Steel Corp, Ch., 264 
A.2d 523. 

III.—People v Adam, 280 N E 2d 205, 51 Ili.2d 46, 
cert den. 93 S.Ct. 289. 

Minn.—State v. Lender, 124 N W 2d 355, 266 Minn 
561. 

Pa.—In re Bosgen's Estate, 6 Fiduciary 353, affd. 128 
A 2d 52, 387 Pa. 425. 

37. Oldest of privileges for confidential com* 
munications 

N.J—In re Richardson, 157 A.2d 695, 31 NJ. 391 

38. Del — CJS. died in State ex rel. State Highway 
Dept, v 62 96247 Acres erf Land, More or Less, in 
New Castle Hundred, New Castle County, Super, 
193 A.2d 799, 805, 7 Storey 40 

N.Y —Lanza v. New York State Joint Legislative Com¬ 
mittee on Government Operations, 162 N.Y.S 2d 
467, 3 A D 2d 531, affd. 164 N.Y S2d 9, 3 N.Y 2d 
92. 143 N.E 2d 772, cert den. 78SCt. 85, 355 US 
856, 2 LEd 2d 64 
Privilege not absolute 
(2) Other matters 

Cal.—People v Morris, 97 Cal.Rptr 817, 20 C.A 3d 
659 

Fla— Sepkr v. State, Appu, 191 So 2d 588. 

Md.—Morns v. State, 242 A2d 559, 4 MdApp 252. 

NJ—State v Humphreys, 215 A.2d 32, 89 NJ.Super. 
322. 

Wash—Dike v Dike, 448 P.2d 490, 75 Wash.2d 1 

39. Mo.—Jafanan-Kennan v. Jafanan-Kerman, App, 
424 SW 2d 333 

Pa.—In re Binder’s Estate, 22 D. & G2d 688, 11 
Fiduciary 99 

41. U S —GJ.S. cited in Baird v. Koerner, C.A.Cal., 
279 F2d 623, 629, 95 A.L.R.2d 303. 

U.S. v. Summe, D.C.Ky., 208 F.Supp. 925—Gal- 
land-Henmng Mfg Co v. Dempster Bros, Inc., 
D.C.Tenn., 315 FSupp 68. 

N.Y.—Lanza v. New York State Joint Legislative Com¬ 
mittee on Government Operations, 164 N.Y.S.2d 9, 
3 N.Y 2d 92, 143 N.E2d 772, cert. den. 78 SCt 
85, 355 U.S. 856, 2 EEd2d 64. 

Okl—Marcus v. Harris, 496 PJd 1177. 

Hurt v. State, Cr„ 303 P.2d 476 

Wis.—Continental Cas. Co. v. Pogorzebki, 82 N.W.2d 
183, 275 Wis. 350. 

43. Colo.—Law Offices erf Bernard D Moriey, P. C. 
v. MacFariane, 647 P.2d 1215 

44. U.S.—Baud v. Koerner, C.A.Cal, 279 F.2d 623, 
95 A.LR.2d 303. 

Cal—Sierra Vista Hospital v. Superior Court for San 
Luis Obispo County, App, 56 CaLRptr. 387, 248 
GA.2d 359—Sacramento Newspaper Guild v. Sac¬ 
ramento County Bd. of Sup’rs, 62 CaLRptr. 819, 
255 GA.2d 51 

NJ—Hansen v. Jamtschek, 154 A.2d 855, 57 NJ.Su¬ 
per. 418, revd. on oth. grds. 158 A 2d 329, 31 NJ. 
545. 

Canon of ethics 

(2) Other statements. 

U.S.—N.L.R3. v Harvey, C.A.Va^ 349 F.2d 900, 16 
A.L.RJd 1035, on remand, D.G, 250 F.Supp. 639, 
on remand, 264 F.Supp. 770. 

45. CaL—Nowell v. Superior Court fix the County erf 
Los Angeles, 36 CaLRptr. 21, 223 GA.2d 652, 2 
AJLRJd 853. 

46. US-—Radiant Burners, Inc. v. American Gas 
Ass’n, GA.I1L, 320 F.2d 314, 98 ALR2d 228, 
cert den. 84 S.Ct 330, 375 U.S. 929, 11 L.Ed2d 
262—In re Osterhoudt, GACal, 722 F.2d 591. 

Comercio E Industrie Continental S.A. v. Dress¬ 
er Industries, Ino, D.GN.Y., 19 FJRJD. 513—US. 
v. Aluminum Co, of America, D.GN.Y., 193 
F.Supp. 251. 

Cal,—City and County of San Francisco v. Superior 
Court In and For CSty and County of San Francis- 
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co. 327 P2d 195, 161 CA.2d 653—Grover v. 
Superior Court In and For San Mateo County, 327 
P 2d 222, 161 C.A.2d 644—Sacramento Newspaper 
Guild v. Sacramento County Bd. of Sup’rs, 62 
Cal Rptr 819, 255 C A 2d 51. 

Md.—Morris v. State, 242 A.2d 559, 4 MdApp. 252. 

NJ—State v KocioJek, 129 A.2d 417, 23 NJ. 4001 

NY—In re Lanza, 163 N.Y.S.2d 576, 6 Misc.2d 411, 
affd 164 N.Y.S.2d 534, 4 A.D.2d 252, app. den. 
166 N.Y.S.2d 302, 4 A.D.2d 831. 

N D —In re Grafs Estate, 119 N W.2d 478. 

Ohio—Taylor v Sheldon. 173 N.E2d 892, 172 Ohio St. 
118. 

S.C.—South Carohna State Highway Dept. v. Booker, 

195 S.E2d 615, 260 S.C 245. 

S D —State Highway Commission v Earl 143 N.W.2d 
88, 82 S.D 139. 

Tex.—Ballard v Ballard, Ov.App., 296 S.W.2d 811. 

Wk—State ex rel Dudck v. Circmt Court for Milwau¬ 
kee Count), 150 N.W.2d 387, 34 Wk2d 559. 

47. U.S.—U.S v Kahn, D.C.N.Y, 251 F.Supp. 702— 
US v. King, DC.Cal., 335 F.Supp. 523, affd in 
part, revd in part on oth. grds., CA., 478 F.2d 
494, cert den. 94 S.Ct. Ill, 414 U.S 846, 38 
L.Ed 2d 94, cert, den 94 SC. 2628, 417 U.S 920, 
41 L.Ed 2d 226. 

Ga.— CJS. quoted at length in Marriott Corp. v. 
American Academy of Psychotherapists, 277 
S.E2d 785, 789, 157 GaApp. 497 

Iowa—CJJS. cited ia Bailey v. Chicago, B. & Q.R. Co., 
179 N.W.2d 560, 564. 

Md.—Parish v. Maryland & Virginia Milk Producers 
Ass’n, 242 A.2d 512, 250 Md 24, app. after re¬ 
mand 277 A 2d 19, 261 Md 618,cert. den. 92SCt 
280, 404 U.S. 940, 30 L.Ed_2d 253. 

NY.—In re Bourne’s Estate, 238 N,Y.S.2d 816, 38 
Miso2d 838. 

page 784 

48. Va.—Seventh Ehst. Committee of Virginia State 
Bar v. Gunter, 183 S.E2d 713, 212 Va. 278. 

49. VS —U.S. v Goldfarb, GA.Mich., 328 F.2d 280, 
cert den. 84SCt 1883, 377 U.S 976, 12 LEd.2d 
746. 

U.S. v. King. D.GCal, 335 F.Supp. 523, affd m 
part, revd in part on oth. grids-, C.A., 478 F.2d 
494, cert. den. 94 S.Ct. Ill, 414 U.S. 846, 38 
L.Ed2d 94, cert den, 94 S.Ct 2628, 417 U.S. 920, 
41 UEd.2d 226. 

Cal—Sacramento Newspaper Guild v Sacramento 
County Bd. of Sup’rs, 69 CaLRptr. 480, 263 GA.2d 
41. 

Ill—People v. WOfiams, 454 N.E2d 220, 73 HLDec. 
360, 97 HL2d 252, cert. den. 104 S.Ct 2364, 80 
L.Ed2d 836, reh. den. 104 S.Ct 3563, 82 L.Ed2d 
864. 

Mich.—Parker v. Associates Discount Corp., 205 
N.W.2d 300, 44 Mich-App. 302. 

N.H.—Riddle Sprmg Realty Co. v. State, 220 A.2d 751, 
107 N.H. 271. 

NJ.—In re Richardson, 157 A.2d 695, 31 NJ. 391. 

Wash.—State ex id. Sowers v. Oiwdl 394 P.2d 681, 64 
Wash.2d 828, 16 A.L.R.3d 1021. 

50. UE—Paper Converting Mach. Co. v. FMC 
Corp.. DGWis., 215 FAipp. 249—U.S. v. Long, 
D.CMa, 328 F.Supp. 233. 

Kan.—Cranston v. Stewart, 334 P.2d 337, 184 Kan. 99. 

NT).—Botyea v. First Presbyterian Church of Wilton, 

196 N.W.2d 149, 55 A.L.R.3d 1304. 

Wis.—Jacobi v. Podevds, 127 N.W.2d 73, 23 Wis,2d 
152. 

51. U.S—Lee Nat. Corp. v. Deramus, D.CDei, 313 
F.Supp. 224—GaHaad-Henamg Mfg. Co. v. 
Dempster Bros., Ino, D.C.Tenn., 315 F£upp. 68. 

CaL—Grand Lake Drive In, Inc. v. Superior Court In 
aad For Alameda County, 3 CaLRptr. 621, 179 
C.AJd 122, 86 A.L.R.2d 129—Greyhound Corp. 
v. Superior Court In and For Merced County, 15 
CaLRptr. 90, 364 P.2d 266, 56 C.2d 355—People 
ex rdL Department of Public Works v. Donovan, 19 
CaLRptr. 473, 369 P.2d 1, 57 C.2d 346. 

IE—Golminas v. Fred Ttitribaum Const Co,, 251 
N.E2d 314, 112 HI App 2d 445. 




§276 WITNESSES 

Page 784 

Other statement of rule 

U.S.—Grummons v Zollinger, D.C.Ind, 240 F Supp 
63, affd., C.A., 341 F.2d 464. 

(2) Other particular statements. 

Wis.—State ex rel. Dudek v. Circuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis2d 559. 

52. Iowa—Bailey v. Chicago, B & Q.R. Co., 179 
N.W.2d 560. 

It is a breach of the privilege to 
permit a third party to give testimony 
founded on unauthorized disclosures of 
the attorney. 545 

54.5. Fla.—Schetter v. Schetter, App., 239 So.2d 51. 
Kan—State v. Maxwell, 691 P.2d 1316, 10 Kan.App.2d 
62. 

55. Relaxation of privilege in case of court-ap¬ 
pointed attorney 

U.S.—Pruitt v. Peyton, D.GVa., 243 F Supp. 907 

56. Cal —Nowell v. Superior Court for the County of 
Los Angeles, 36 CaLRptr. 21, 223 C.A.2d 652, 2 
A.L.R.3d 853. 

Kan.—Olney v. Hobble, 396 P.2d 367, 193 Kan. 692. 
N.J.—State v. Humphreys, 215 A.2d 32, 89 NJ Super. 
321 

N.Y.—People v. Lynch, 244 N.E.2d 29, 23 N.Y.2d 262, 
296 N.Y.$.2d 327. 

Statutes broadly and liberally construed 

NJ—Ervesun v. Bank of New York, 239 A 2d 10, 99 
N.J.Super. 162 

N.Y—In re Lanza, 163 NY.S.2d 576, 6 Mxsc.2d 411, 
affd. 164 N.Y.S.2d 534, 4 A.D.2d 252, app. den. 
166 N.Y,S.2d 302, 4 A.D.2d 831—People v. 
Moore,.346 N.Y.S.2d 363, 42 A.D.2d 268. 

Strict construction not applied in determining matters 
within privilege. 

Del.—State ex rel. State Highway Dept. v. 62.96247 
Acres of Land, More or Less, in New Castle Hun¬ 
dred, New Castle County, Super., 193 A.2d 799, 7 
Storey 40. 

57. U.S.—Chore-Time Equipment, Inc. v. Big Dutch¬ 
man, Inc., D.GMich., 255 F Supp. 1020, reconsid¬ 
eration den. 258 F Supp. 233 

N.Y.—In re Lanza, 164 N.Y.S.2d 534, 4 A.D.2d 252, 
appeal denied 166 N.Y.S2d 302, 4 A.D.2d 831. 
R.I.—Williams v: Rhode Island Hospital Trust Co., 143 
A.2d 324, 88 R.I. 23. 

58. U.S.—Baird v. Koerner, C.A.Cal., 279 F.2d 623, 
95 A.L.R 2d 303—U.S. v. Goldfarb, C.A.Mich., 
328 F.2d 280, cert den. 84 S.Ct 1883, 377 U.S. 
976, 12 L.Ed.2d 746 

U.S. v. Summe, D.C.Ky., 208 F.Supp. 925-Pa¬ 
per Converting Mach. Co. v FMC Corp., D.C 
Wis., 215 F.Supp. 249—U.S. v. Schmidt, D.GPa., 
360 F.Supp. 339. 

Hogan v. Zletz, D.GOkl, 43 F.R D. 308, affd. m 
part, GA., 392 F.2d 686—Kearney & Trecker 
Corp. v. Giddings & Lewis, Inc., D.C. Wis., 296 
F.Supp. 979. 

Cal.—D. L Chadboume, Inc. v. Superior Court of City 
and County of San Francisco, 36 CaLRptr. 468, 
388 P.2d 700, 60 C.2d 723. 

Merritt v. Superior Court for Los Angeles Coun¬ 
ty, 88 CaLRptr. 337, 9 GA.3d 721. 

D.G—Underwater Storage, Inc, v. U.S. Rubber Co., 
D.C., 314 F.Supp. 546. 

Ga.—Atlantic Coast Line R Co. v. Daugherty, 141 
S&.2& 112, 111 Ga.App. 144. 

NJ,—In re Richardson, 157 A.2d 695, 31 N.J 391— 
Hansen v. Janitschek, 158 A.2d 329, 31 NJ. 545. 

Metahalts Corp. v. Weiss, 184 A.2d 435, 76 
NJ.Super. 291. 

Ohio—KoHer v. W. E. Plechaty Co., 216 N.E.2d 399, 6 
, Ohio Misc. 57. 

Utah—Jackson v. Kennecott Copper Corp., 495 P.2d 
, 1254, 27 Utah 2d 310. 

Wash.—Dike v. Dike, 448 P.2d 490, 75 Wash.2d 1. 
59i Conn.—State v. Hanna, 191 AM 124» 150 Conn. 
457. 


Fla—Gibson v. Florida Legislative Investigation Com¬ 
mittee, 108 So.2d 729, cert. den. 79 S.Ct. 1433, 360 
U S. 919, 3 L.Ed.2d 1535. 

Mich.—Parker v. Associates Discount Corp., 205 
N.W 2d 300, 44 Mich App. 302. 

N.Y—LeFever v. Lefkowitz, 178 N.Y.S.2d 172, 18 
Misc 2d 278, app dism 176 N.Y.S.2d 728, 6 
A.D.2d 998. 
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60. N Y.—In re Lanza, 163 N Y.S 2d 576, 6 Misc.2d 
411, affd. 164 N.Y.S.2d 534, 4 A.D.2d 252, app. 
den 166 N.Y.S.2d 302, 4 A D.2d 831. 

Necessity requiring disclosure not shown 
Del.—State ex rel. State Highway Dept v. 62.96247 
Acres of Land, More or Less, m New Castle Hun¬ 
dred, New Castle County, Super., 193 A.2d 799, 7 
Storey 40. 

62. US—Schwimmer v. U.S., C.A.Mo., 232 F.2d 
855, cert. den. 77 S.Ct. 48, 352 U.S 833, 1 
L.Ed.2d 52—Henderson v. Heinze, GA.Cal., 349 
F 2d 67 

Hesselbine v. Wedel, D.GOkl., 44 F.R.D. 431. 

61. Conflict with foreign law 

U.S.—In re Grand Jury Proceedings, C.A.Fla., 694 F.2d 
1256. 

Testimony as to coercion by defense counsel 

Ala—Vest v. State, Cr.App., 420 So 2d 803. 

63. U S.—LaRocca v. State Farm Mut Auto. Ins. Co., 
D C Pa., 47 F.R.D. 278. 

Ill.—People v. Adam, 280 NE2d 205, 51 IU.2d 46, 
cert den. 93 S.Ct. 289 

66. N.Y—Mileski v. Locker, 178 N.Y.S.2d 911, 14 
Misc.2d 252 

67. U.S.—Lee Nat. Corp. v. Deramus, D.GDel., 313 
F.Supp 224. 

Cal—Nowell v. Superior Court for Los Angeles Coun¬ 
ty, 36 CaLRptr. 21, 223 C.A.2d 652, 2 A.L.R.3d 
853. 

Conn — Rienzo v. Santangelo, 279 A.2d 565, 160 Conn. 
391. 

Ky.—Dunn v. Com., 350 S.W.2d 709. 

68. Cal.—Nowell v Superior Court for the County of 
Los Angeles, 36 CaLRptr. 21, 223 GA.2d 652, 2 
A.L.R.3d 853. 

69. Cal.—Grand Lake Drive In, Inc. v. Superior 
Court In and For Alameda County, 3 CaLRptr 
621, 179 C A 2d 122, 86 A.L.R.2d 129—Brown v. 
Superior Court In and For Butte County, 32 Cal. 
Rptr 527, 218 CA.2d 430. 

I1L—People v. Adam, 280 N.R2d 205, 51 DL2d 46, 
cert den. 93 S.Ct. 289. 

Mo.— CJS. cited in Randazzo v. Polizzi, 366 S.W.2d 
380, 385—GJ.S. quoted in Hand v. State, 447 
S.W.2d 529, 531. 

N.Y.—Liberty Mut Ins. Co. v. Engels, 244 N.Y.S.2d 
983, 41 Misc.2d 49, affd. 250 N.Y.S.2d 851, 21 
A.D.2d 808. 

Corporations . The attorney-client 
privilege is applicable to corpora¬ 
tions. 725 Many factors are relevant to 
a determination whether a statement 
given by a corporate employee is pro¬ 
tected by the attorney-client privi¬ 
lege 7210 at least in the federal courts, 
and it has been held, that such be 
determined on a case-by-case meth¬ 
od. 7115 Under other authority the at¬ 
torney-client privilege is applicable to 
those employees within a corporation’s 
“control group.” 7120 The “control 
group” of a corporation may be de¬ 
fined as those top management per¬ 
sons who have the responsibility of 
making final decisions and those em¬ 
ployees whose advisory roles to top 
management are such that a decision 
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would not normally be made without 
those persons’ advice or opinion or 
whose opinions in fact form the basis 
of any final decision. 7225 Under this 
test, an employee whose advisory role 
to top management in a particular area 
is such that a decision would not nor¬ 
mally be made without his advice or 
opinion, and whose opinion in fact 
forms the basis of any final decision by 
those with actual authority, is properly 
within the control group; 7230 however, 
individuals upon whom he may rely for 
supplying information are not mem¬ 
bers of the control group. 72 35 

72.5 U.S.—City of Philadelphia v. Westinghouse Elec. 

Corp., D.GPa., 210 F.Supp. 483 
Cal.—D. I. Chadboume, Inc. v Superior Court of City 
and County of San Francisco, 36 CaLRptr. 46L 
388 P.2d 700, 60 C.2d 723. 

People By and Through Dept of Public Works t. 
Glen Arms Estate, Inc, 41 CaLRptr. 303, 230 
C A.2d 841—Hoiles v. Superior Court (Freedon 
Newspapers, Inc.), 204 CaLRptr. Ill, 157 GAJd 
1192. 

Application of “control group** test in determining who 
constitutes an adverse party in cases involving cor¬ 
porate parties see CJ.S. Attorney & Client § 54 
72.10 Ill.—Consolidated Coal Co. v. Bucyna -Erie 
Co., 432 N.E.2d 250, 59 IlLDec. 666, 89 R 
App.2d 103. 

72.15 “Control group** test rejected 

U.S.—Upjohn Co. V. U.S., Mich., 101 S.Ct 677, 449 
U.S. 383, 66 L.Ed.2d 584. 

72.20 Ill.—Fair Automotive Repair, Inc. v. Car-X 
Service Systems, 471 N.E.2d 554, 84 IlLDec. 25, 
128 IU.App.3d 763. 

72*25 IU.—Fair Automotive Repair, Inc. v. Car-X 
Service Systems, 471 N.E.2d 554, 84 IlLDec. 25, 
128 Bl.App.3d 763. 

7230 Ill.—Consolidated Coal Co. v. Bucyrus-Erie 
Co., 432 N.E.2d 250, 59 BLDec. 666, 89 R 
App.3d 103. 

72.35 Ill.—Consolidated Coal Co. v. Bucyrus-Erie 
Co., 432 N.E.2d 250, 59 IlLDec. 666, 89 E 
App.3d 103. 

73. U.S.—In re Bretto, D.C.Minn., 231 F.Supp. 529 
Mo.—Erickson v. Civic Plaza Nat. Bank erf Kansu 
City, App., 422 S.WJd 373. 

Pa.—Automobile Banking Corp. v. Hadden, 40 D. k 
G2d 544, 15 Chest 6. 

No application to adviser 

N.G—State v. Van L a n d ingh a m , 197 SJL2d 539, 283 
N.C. 589. 

Foreign attorney 

U S.—Detection Systems, Inc. v. Pittway Corp., D.C 
N.Y., 96 F.R.D. 152. 
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75. U.S.—Baird v. Koerner, GA.CaL, 279 FJd 623, 
95 A.UR.2d 303. 

CaL—People v. Wattie, 61 CaLRptr. 147, 253 CAJd 
403. 

Minn.—State v. Lender, 124 N.W.2d 355, 266 Mm 
561. 

N.C.—State v. Van I*nHingh»m, 197 SJL2d 539, 283 
N.G 589. 

Legal services by nonlawyer 

U.S.—U.S. V. Summe, D.GKy., 208 F3upp. 925. 

Member of bar of oae state, employed ia math* 
state is attorney within rule. 

U.S.—Paper Converting Mach. Co. v. FMC Coip, D£ 
Wis., 215 F.Supp. 249. 

Accountant formerly advisor to attorney 

U.S.—U.S. v. Brown, D.C.m., 349 F.Supp. 42a mod 
on oth. grds. GA. 478 F.2d 1038. 
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78. U S.—8 in 1 Pet Products, Inc v Swift 4 Co„ 
D.C.N.Y., 218 FSupp 253—Malco Mfg. Co v! 
Elco Corp., D C.Minn, 45 F R D. 24. 

81. N.Y—In re Sansohn, 280 NY.S2d 237, 27 
A D.2d 466, motion den 229 N.E.2d 706, 20 
N Y 2d 747, 283 N Y.S.2d 112, revd on oth grds 
233 N.E 2d 276, 21 N.Y.2d 36, 286 N Y.S 2d 255, 
on remand 286 N.Y.S.2d 336, 29 A.D 2d 91, alfd 
239 N.E.2d 649, 22 N.Y.2d 808, 292 N.YS.2d 
907. 
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89. US.—Gamson v. General Motors Corp., D.C 
Cal, 213 FSupp. 515—Chore-Tune Equipment, 
Inc v Big Dutchman, Inc, D.C Mich, 255 
FSupp 1020, reconsideration den. 258 FSupp. 
233 

Corporation patent counsel not excluded from 
class 

U.S.—Paper Converting Mach. Co. v FMC Corp, D.C 
Wis, 215 FSupp 249 

9Z Cal.—Sierra Vista Hospital v. Superior Court for 
San Luis Obispo County, 56 CalRptr 387, 248 
CA2d 359—People v. Lee, 83 CalRptr 715, 3 
C.A 3d 514 

ID.—People v. Ryan, 189 NE2d 763, 40 IllApp2d 
352, revd on oth grds 197 N.E 2d 15, 30 Ill 2d 
456. 

NJ.-In re Richardson, 157 A.2d 695, 31 NJ. 391 

93. U.S.—In re Bretto, DCMinn., 231 FSupp 529. 

96. Privilege held to prevent testimony of appraiser 
who had made communications to attorney 

Dd.—State ex rel State Highway Dept. v. 62.96247 
Acres of Land, More or Less, in New Castle Hun¬ 
dred, New Castle County, Super., 193 A 2d 799, 7 
Storey 40 

Privilege held inapplicable to appraisers 

S.D.—State Highway Commission v. Earl, 143 N.W 2d 
88, 82 S.D. 139 

98. U.S.—In re Bretto, D C.Minn., 231 F.Supp. 529. 

Anz.—State v. Superior Court, In and For Pima Coun¬ 
ty, App., 586 P 2d 1313, 120 Ariz 501 

Cal—People ex rel. Department of Public Works v. 
Donovan, 19 Cal.Rptr 473, 369 P.2d I, 57 C2d 
346—D I. Chadboume, Inc. v. Superior Court of 
Oty and County of San Francisco, 36 CalRptr. 
468, 388 P.2d 700, 60 C.2d 723 

NJ.—State v. Kociolek, 129 A.2d 417, 23 NJ. 400- 
State v Hunt, 138 A.2d 1, 25 NJ. 514 

Hypnotist 

Tex.—Burnett v State, Cr.App., 642 S.W.2d 765. 

99, Accountant 

(2) Other matters 

U.S.-US. v. Kovel, C.A.N.Y., 296 F.2d 918, 96 A.L. 
R.2d 116. 

U.S. v. Brown, D.C.IU., 349 F.Supp. 420, mod. 
on oth grds GA 478 F.2d 1038. 
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2, Cal.—People v. Goldbach, 103 Cal.Rptr 800, 27 

C A3d 563. 

Noii-privileged matter not included 

CaL—San Francisco Unified School Dist v. Superior 
Court for Gty and County of San Francisco, 11 
CalRptr. 373, 359 P.2d 925, 55 C.2d 451, 82 

AL.R.2d 1156. 

3. Accountant 

(1) Working relationship with attorney not material. 

U.S-U.S. v. Gunner, C.A.Cal, 474 F 2d 297 

(2) Subsequent employment by attorney not confer¬ 
ring privilege retroactively. 

U.S.-U.S. v. Brown, D.C.I11, 349 F.Supp. 420, mod 
on oth. grds. GA. 478 F.2d 1038. 

U.S.—In re Bretto, D.GMinn., 231 F.Supp. 529. 

5. Cal.—D. I. Chadboume, Inc. v. Superior Court of 
City and County of San Francisco, 36 CalRptr. 
468, 388 P.2d 700, 60 C.2d 723. 

Mass—ElKngsgard v. Silver, 223 N.R2d 813, 352 Mass. 
34. 


Authority of corporate employee 

U S —Natta v Hogan, C A Oki, 392 F 2d 686 
Ill—Day v Illinois Power Co, 199 N.E 2d 802, 50 
Ill App 2d 52—Goimmas v Fred Tcte’baurr. 
Const. Co, 251 NE2d 314. 112 I31App.2d 445 

Doctor or psychiatrist 
Md.—State v Pratt, 39S A.2d 421, 284 Md 516 
Mich—People v Hilbker, 185 N.W.2d 831, 29 Mich 
App. 543. 

Privilege violated 

Md -State v. Pratt, 398 A 2d 423, 284 Md. 516. 

7. U.S—Harper 4 Row Publishers, Inc v. Decker, 

C. A.Ill, 423 F 2d 487, affd. 9! S.Ct. 479,400 U.S 
348, 27 L.E&2d 433, reh, den. 91 S.Ct. 917 , 401 
U.S. 950, 28 L.Ed2d 234. 

State of Ill. v. Harper 4 Row Publishers, Inc., 
DC.IH, 50 FRD 37 

Cal.—D I Chadboume, Inc. v Superior Court of City 
and County of San Francisco, 36 Cal.Rptr. 468, 
388 P 2d 700, 60 C 2d 723 

III—Golminas v. Fred Tertelbaum Const Co. 251 
N E.2d 314, 112 IRApp.2d 445 
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12. U S —Schulze v Rayunec, C.A.Ill, 350 F.2d 666, 
cert den 86 S.Ct 293, 382 U.S. 919, 15 LEd.2d 
234 

Cal —D. I. Chadboume, Inc v. Superior Court of City 
and County of San Francisco, 36 Cal.Rptr. 468, 
388 P 2d 700, 60 C.2d 723 
Trade Center Properties, Inc. v. Superior Court 
In and For City and County of San Francaco, 8 
CalRptr 345, 185 C.A.2d 409 
NJ.—In re Richardson, 157 A.2d 695, 31 NJ. 391 
N M —State ex reL State Highway Commission v. Stem- 
kraus, 417 P.2d 431, 76 N M 617. 

Or—Nielsen v. Brown, 374 P.2d 896, 232 Or 426. 
S D —State Highway Commission v Earl, 143 N.W.2d 
88, 82 S.D. 139. 

Communications to accountant relating to in¬ 
come tax return 

U S.—U.S V. Brown, D.GI1L, 349 F.Supp. 420, mod 
on oth grds. C.A. 478 F.2d 1038. 

13. U.S —City of Philadelphia v. Westmghouse Eleq. 
Corp., D.GPa., 210 F.Supp. 483. 

14. N J.-State v* Mingo, 392 A 2d 59a 77 N J. 576. 

19. DeL—Phillips v. Delaware Power 4 Light Co., 
Super., 194 A.2d 69a 6 Storey 533. 

20. Anz.—GJ jS. cited in Parsons v. Continental Na¬ 
tional American Group, 535 P.2d 17, 21, 23 Anz. 
App 597, vac. on oth, grds. 550 P.2d 94, 113 Anz. 
223. 

HI.—People v. Ryan, 189 N.E2d 763, 40 m.App.2d 
352, revd. on oth. grds. 197 N.E2d 15, 30 HI 2d 
456. 

Mo.—GJ.S. cited faa Hutchinson v. Strinkc, 353 S.WJd 
137, 140. 

22. U.S.—Hyde Const Co. v. Koefaring Co., C.A. 
Mbs., 455 F2d 337. 

23. Imputation of knowledge 

U.S.—Federal Sav. & Loan Ins. Corp. v. Ffeldmg, 

D. C.Nev., 343 F.Supp 537. 

25. Fla.—Hood v. Hood, App, 100 So.2d 422. 
NY.—Stefcno v. C, P. Ward, Inc., 244 N,Y.S.2d 267, 
19 A.D 2d 473. 

Ohio—Hawgood v. Hawgood, 294 N.E2d 681, 33 Ohio 
Misc. 227. 

Communications between attorneys of 
coparties are privileged. 25 5 
25J. U S.—Hunydee v. U.S,, GA-CaL, 355 F2d 183. 
§ 277. Existence of Relation 
Library References 
Witnesses «»199(1). 
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26. US.—U.S v Rosensicn, GA-N.Y., 474 F.2d 
705 

27. U S—Colton v. U.S., C.A N.Y., 306 FJd 633, 
cert. den. 83 S.Ct 505, 371 US. 951, 9 GEd.22d 
499—Natta v Hogan, C.A.OW., 392 F.2d 686- 
Glass v. Heyd, C.A La., 457 F 2d 562. 

US v. White, D.C.Tex., 326 F.Supp. 459. 
Affd, C.A.. 477 F.2d 757, affd. 487 F.2d 1335, 
cert den. 95 S.Ct 132, 419 U.S 872, 42 L.EA2d 
111—In re Grand Jury Subpoenas Dated December 
18, 1981 and January 4. 1982, D.C.N.Y., 561 
F.Supp, 1247. 

Wonneman v. Stratford Securities Co., D.GN.Y., 
23F.R.D 281. 

Ala.—State v. Chicago Bridge 4 Iron Co., 261 So.2d 
882, 288 Ala 446 

Cal—Brunner v Superior Court of Orange County, 335 
P.2d 484, 51 G2d 616—Greyhound Corp. v. Supe¬ 
rior Court In and For Merced County, 15 Cal.Rptr. 
9a 364 P.2d 266, 56 C,2d 355—D. L Chadboume, 
Inc. v. Superior Court of Oty and County of San 
Francisco, 36 CalRptr. 468, 388 P.2d 700, 60 C.2d 
723 

People By and Through Dept, of Public Works v. 
Cowan, 81 CalRptr. 713, 1 C.A.3d 1001. 

D.C.—Underwater Storage, Inc. v. U-S. Robber Co., 
D.C., 314 F.Supp. 546 

Iowa—Bailey v. Chicago, B. 4 QR. Ca, 179 N.W.2d 
560. 

Mich—Tepsich v. Howe Const. Co., 138 N.W.2d 376, 
377 Mich 18. 

People v Harris, 149 N.W.2d 473, 6 Micb.App. 
478. 

Neb.—Beacon v. Daley, 81 NW.2d 907, 164 Neb. 
120—GJ.S. cited in In re Miller’s Estate, 99 
N.W.2d 473, 477, 169 Neb. 339. 

Insurer 

(5) Other matters. 

Ill—People v. Ryan, 197 N.E2d 15. 30 IUJd 456. 
Haskell v. Sregmund, 170 N.E2d 393, 28 ID. 
App 2d 1—People v Ryan, 189 N.E2d 763, 40 
niApp,2d 352, revd. on oth. grds. 197 N.R2d 15, 
30 IU.2d 456. 

28. U.S.—Ellis-Foster Co. v. Union Carbide 4 Carbon 
Corp, D.CNJ., 159 F-Supp. 917. 

W.Va.—State v. Burton, 254 S.R2d 129, 163 W.Va. 40. 

29. CaL—Grover v. Superior Court In and For San 
Mateo County, 327 P.2d 212, 161 C.A.2d 644. 

30. U.S.—New York Underwriters Ins. Co. v. Union 
Const. Co., D.GKam, 285 F^upp. 868 

Privilege applicable to body potitfe 
Cal —People By and Through Dept, of Public Works v. 
Glen Arms Estate, Inc., 41 CalRptr. 303, 230 
GAJUi 841. 

31. Cal —Maser v. Noonan, 344 P.2d 373, 174 GA.2d 
260. 

N.D.—In re Grafs Estate. 119 N.W.2d 478. 

31. Attorney employed in corporation’s legal 
department 

N Y.—Ford Motor Co. v. O. W. Burke Ca, 299 N.Y. 
S.2d 946, 59 Misa2d 543. 

32. U.S.—Yates v. Dams, D.CJDdL, 167 ESupp. 174. 
Conn.—Stedmg v. Battistoni, CtrAJD., 208 A.2d 559, 3 

Corm.Gr. 76 

Wis.—FOryan v. Ftremea’s Fund Ins. Co., 133 N.WJ2d 
724, 27 Wis.2d 133. 
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34. NJ.—State v. Goner, 236 AJZd 377, 50 NJ. 438, 
cert den. 88 S.CL 1434,390 U.S. 1035,20 L.Ed.2d 
295. 

to proeecoting at t orn ey 

Mich.—Cooioc v. Dean, 16S N.W.2d 623, 14 Mich. 
App. 415. 

35. Mich.—In re Dalton’s Estate, 78 N.W.2d 266, 346 
Mich. 613. 

Minn.—St Paul Fire 4 Marine Ins. Ca v. Bierwerth, 
175 N.W.2d 136, 285 Mnm, 3ia 



§277 WITNESSES 

Page 791 

41. U.S.—Petition of Sawyer, D.C Wis, 129 F.Supp 
687, affd., C.A., 229 F.2d 805, cert den. 76 SCt 
1025, 351 U.S. 966, 100 L Ed. 1486, reh den 77 
Sa. 24, 352 US 860, 1 LEd.2d 70 

Cal.—Maier v. Noonan, 344 P.2d 373, 174 C A 2d 260. 

Ind—Colman v. Heidenreich, 381 N.E.2d 866, 269 Ind 
419. 

§ 278. -Communication before 

Employment 
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43. U.S.—U.S. v. Schlegel, D.C.Neb., 313 F.Supp 
177—US. v. Long, D.C Mo., 328 F.Supp. 233. 

Cal.—Jasper v. Const., Inc. v Foothill Junior College 
Dist. of Santa Clara County, 153 Cal Rptr 767, 91 
GA-3d 1. 

44. Ohio—Taylor v, Sheldon, 173 N.E 2d 892, 172 
Ohio St. 118. 

OkL—Hurt v. State, Cr. f 303 P.2d 476. 

45. U.S.—Petition of Sawyer, D.C.Wis., 129 F.Supp. 
687, affd., C.A., 229 F.2d 805, cert den. 76 S Ct 
1025, 351 U.S. 966, 100 L.Ed. 1486, reh den. 77 
S.Ct. 24, 352 U.S 860, 1 L.Ed.2d 70. 

Cal.—Maier v. Noonan, 344 P 2d 373, 174 C A.2d 260 

§ 279. -Communications after 

Relation Has Ceased 

48. U.S.—Glass v. Heyd, C.A La., 457 F.2d 562 

La.—Tubesales v. Champion Machine Works, Inc.; 
App., 281 So.2d 459. 

Old.—Hurt v State, Cr., 303 P.2d 476. 

§ 280. -Communication Must 

be to Attorney as Such 

51. U.S.—U.S. v. Bartone, CA.Ohio, 400 F.2d 459, 
cert. den. 89 S.Ct. 631, 393 U.S. 1027, 21 L.Ed.2d 
571—Matter of Walsh, C.A.D1., 623 F.2d 489, 
cert. den. 101 S.Ct. 531, 449 U.S 994, 66 L.Ed.2d 
291. 

American Cyanamid Co. v. Hercules Powder 
Co., D.GDel., 211 F.Supp. 85—Sperti Products, 
Inc. v. Coca-Cola Co., D.GDel., 262 F.Supp. 148— 
Lee Nat. Corp. v. Deramus, D.C.Del., 313 F.Supp. 
224. 

Hogan v. Zletz, D.C OkL, 43 F.R.D. 308, affd in 
part, GA., 392 F.2d 686. 

Cal.—People v. Miller, 53 Cal Rptr. 720, 245 GA.2d 
112, cert gr. 88 SCt. 460, 389 U.S. 968, 19 
L.Ed.2d 459, cert. dism. 88 S.Ct 2258, 392 U.S. 
616, 20 LEd.2d 1331 

Colo.—Bemardi v Community Hospital Ass’n, 443 
P.2d 708, 166 Colo. 280. 

Conn.—State v. Harris, 164 A.2d 399, 147 Conn. 589, 
83 A.LJL24 783. 

Fla.—Skorman v. Hovnanian of Florida, Inc., App., 382 
So.2d 1376. 

Ky.—Belcher v. Somerville, 413 S.W.2d 620. 

La.—Louviere v. Meteye, App., 260 So.2d 377—Tube- 
sales v. Champion Machine Works, Inc., App., 281 
SoJd 459. 

NJ.—Metalsalts Corp. v. Weiss, 184 A.2d 435, 76 
NJ.Super. 291—Fdlerman v. Bradley, 465 A.2d 
558, 191 NJ.Super 73, affd. 471 A.2d 788, 192 
NJ.Super. 556, affd. 493 A.2d 1239, 99 NJ. 493. 

N.Y.—People v. Fentress, 425 N.Y.S.2d 485, 103 
Misc.2d 179. 

Ohio—Roller v. W. E. Plechaty Co., 216 N E.2d 399, 6 
Ohio Misc. 57. 

OkL—CJ.S, cited in Gunmel v. Enochs, 353 P.2d 
, 1106, 1110. 

Tex.—Ballard v. Ballard, Civ.App., 296 S.W.2d 811. 

Domtaint purpose 

CaL—Safeway Stores, Inc. v. Superior Court In and For 
Alameda County, 14 CaLRptr. 243, 193 GAJd 
270: 

D.G—Securities and Exchange Commission v. Gulf & 
Western Industries, Inc., D:G, 502 F.Supp. 343. 
(1) Other statements. 


D C.—Securities and Exchange Commission v. Gulf & 
Western Industries, Inc, DC., 518 F.Supp. 675. 
Accountant 
(4) Other matters 

U.S.—In re Colton, D.C NY., 201 FSupp. 13, affd., 
CA., 306 F2d 633, cert. den. 83 SCt. 505, 371 
US 951, 9 L.Ed.2d 499—U.S v. Davis, C.A Tex., 
636 F.2d 1028, reh. den. 645 F 2d 71, cert. den. 102 
S.Ct 320, 454 US. 862, 70 L.Ed 2d 162 

U.S. v. Schmidt, D C.Pa., 360 F.Supp. 339. 

In-house counsel 

N.J.—United Jersey Bank v. Wolosoff, 483 A.2d 821, 
196 NJ.Super. 553 

Lay representative 

Anz—Hunt v Maricopa County Emp. Ment System 
Commission, 619 P2d 1036, 127 Ariz. 259. 
Applicable to foreign counsel not member of bar 
U.S.—Renfield Corp. v E. Remy Martin & Co., S.A., 
D GDel., 98 F.R.D. 442 
Administrator 

Pa.—Okum v. Com., Unemployment Compensation Bd. 
of Review, 465 A.2d 1324, 77 Pa.Cmwlth. 386. 
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52. N Y —In re Levinsky’s Will, 258 N.Y.S.2d 613, 
23 AD.2d 25. 

Tex.—Frost Nat Bank of San Antonio v Mitchell, 
Civ.App., 362 S W 2d 198 

Wash —State v Dorman, 633 P.2d 1340, 30 Wash.App. 
351 

54. U S.—Lowy v. C.I.R., C A., 262 F.2d 809—In re 
Colton, D.C.N.Y., 201 F.Supp. 13, affd , C.A., 306 
F.2d 633, cert den 83 S.Ct. 505, 371 US. 951, 9 
L.Ed.2d 499—Radiant Burners, Inc. v. American 
Gas Ass’n, C.A Ill., 320 F.2d 314, 98 A.L R.2d 
228, cert. den. 84 S.Ct 330, 375 U.S. 929, 11 
L.Ed 2d 262—Matter of Walsh, C A Ill, 623 F.2d 
489, cert. den. 101 S.Ct 531, 449 US 994, 66 
L.Ed 2d 291—U.S. v. Horvath, CA.Minn., 731 
F.2d 557. 

Application of Doe, D.C.N.Y., 603 F.Supp. 1164. 
N Y.—People v. Beige, 399 N.YS.2d 539, 59 AD.2d 
307. 

55. U.S—U.S. v. Huberts, CA.Or., 637 F.2d 630, 
cert. den. 101 S.Ct. 2058, 451 U.S 975, 68 L.Ed.ld 
356 

Sperti Products, Inc. v. Coca-Cola Co., D.GDel., 
262 F.Supp. 148—U.S v. Kelly, D.C Pa., 311 
F.Supp. 1216. 

Ky.—GJJS. quoted in Hughes v Meade, 453 S.W.2d 
538, 541. 

NJ.—Hansen v. Janitschck, 158 A.2d 329, 31 NJ. 545. 
S.C.—Twitty v. Hamson, 94 S.E.2d 879, 230 S.G 174. 
Custody of money or property 
(1) U.S.—Morgan v. U.S., GA.Cal., 380 F.2d 686, 
cert den. 88 S.Ct. 1064, 390 U.S. 962, 19 L.Ed.2d 1160, 
reh. den. 88 S.Ct 1249, 390 U.S. 100, 820 L.Ed.2d 
110 — US. V. Horvath, C.A.Minn., 731 F.2d 557 
N.Y.—LeFever v. Lefkowitz, 178 N.Y.S.2d 172, 18 
Misc.2d 278, app. dism. 176 N.Y.S.2d 728, 6 
A.D.2d 998—Circle Floor Co. v. Siltan Corp., 233 
N.Y.S.2d 158, 36 Misc.2d 634. 

Attorney or banker 

U.S.—Baird v. Koerner, GA.Cal., 279 F.2d 623, 95 
A.LR2d 303. 

Influence in obtaining public employment 
La.—McDaniel v. Department of Safety and Permits, 
App., 270 So.2d 290. 
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56. U.S.—U.S. v. Kelly, D.CPa,, 311 F.Supp 1216. 
Md.—Bieber v. State, 261 A.2d 202, 8 Md.App. 522. 

57. Ky.—Hughes v. Meade, 453 S.W.2d 538. 

The privilege does not apply where 
an attorney is not giving legal advice 
in the accepted sense but is merely 
performing tasks which can as easily 
be performed by nonlawyers. 58 * 3 
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58.5. U.S.—U S. v. Huberts, C.A.Qr., 637 F.2d rtj 
cert den 101 S Ct. 2058,451 U S. 975 68 LE4). 
356 ’ 

Performance of sendees relating to patent 

D C —Underwater Storage, Inc. v. U.S. Rubber Co 
D.C., 314 F.Supp 546—Hercules, Inc. v. Exi» 
Corp, D GDel, 434 F.Supp. 136. 

59. U.S.—Canaday v. U.S., C A.Mo., 354 F.2d 849-. 
U.S v. Horvath, GA.Minn., 731 F.2d 557. 

Kan.—Cranston v Stewart, 334 P.2d 337, 184 
99—Pickering v. Hollabaugh, 401 P.2d 891 ft 
Kan 804. ' * ‘ ' 

NY.—In re Levinsky’s Will, 258 N.Y.S.2d 613 23 
A.D.2d 25. 

N.D.—GJ.S. quoted at length in Bolyea v. First Pre**, 
tenan Church of Wilton, 196 N.W.2d 149, 154 55 
A.L.R 1304. * *’ 

S.D.— CJS. cited in Schutterle v. Schuttcrie, 2® 
N.W.2d 341, 351. 

Wash.—Kessler v. Kessler, 349 P.2d 224, 55 WashJd 
598. 

61. U.S.—U.S. v. Willis, D.GIowa, 565 F.Supp. 11R 

Tax returns 

U.S.—U.S. v. Davis, GA Tex., 636 F.2d 1028, reh. dea 
645 F.2d 71, cert. den. 102 S.Ct. 320,454 U.S. 862, 
70 L.Ed.2d 162. 

U.S v. Merrdl, D.C.N.Y., 303 F.Supp 491 

§ 281. -Employment of Same 

Attorney by Several Per¬ 
sons 

Library References 
Witnesses *©=>199(2). 
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Cal —CJS. black letter summary quoted In Morris v. 
Moran, 4 CaLRptr. 27, 31, 179 C.A.2d 463. 

67. U.S.—Car & General Ins. Corp. v. GoMstea, 
GA.N.Y., 179 F.Supp. 888, affd., GA., 277 F2d 
162—Gamer v. Wolfinbarger, C.A.Ala., 430 F2d 
1093, cert. den. 91 S.Ct 1191, 401 US. 974, 28 
LEd.2d 323, on remand, D.G, 56 F.RJ). 499. 

Shapiro v. Allstate Ins. Co., D.GPa., 44 FJU) 
429. 

Ala.—Nationwide Mut. Ins. Co. v. Smith, 194 SoJd 
505, 280 Ala. 343. 

Ariz.—Nichols v. Elkins, 408 P.2d 34, 2 ArizApp. 271 

Cal.—D-1. Chadbourne, Inc. v. Superior Court of CStj 
and County of San Francisco, 36 CaLRptr. 468, 
388 P.2d 700, 60 C.2d 723. 

Cavanaugh Nailing Mach. Co. v, Cavanaugh 
334 P.2d 954, 167 C.A.2d 657—Nowell v. Super* 
Court for Los Angeles County, 36 CaLRptr. 21 
223 GA.2d 652, 2 A.L.R.3d 853. 

Iowa—CJJS. dted in Henke v. Iowa Home Mut Cm 
C o., 87 N.W.2d 92a 926, 249 Iowa 614—Young 
berg v. Holstrom, 108 N.W.2d 498, 252 Iowa 815 

Kan.—CJJS. dted In Hutton v. Hutton, 337 P.2d 635 
638, 184 Kan. 560. 

La.—LeBlanc v. Broussard, App., 198 SoJd 193- 
Cousins v. State Farm Mut Auto. Ins. Co., App 
258 So.2d 629. 

Mich.—In re Dalton’s Estate, 78 N.W.2d 266, 34 
Mich. 613. 

Neb.—Beacom v. Daley, 81 N.W.2d 907, 164 Neb. 121 

N.H.—Dumas v. State Farm Mut Auto. Ins. Co* 27 
A.2d 781, 111 N.H. 43. 

N.Y.—Old Homestead Enterprises of Saratoga, Inc. 1 
William R. Hall, Jr. Enterprises, Bat, 3 Dept, 41 
N.Y.S.2d 519, 102 A.D.2d 935. 

Oursler v. Armstrong, 170 N.YJSJd 458, 1 
Misc.2d 654, affd. 186 N.Y.S.2d 829, 8 AJUd 19 
app. dism. 191 N.Y.S. 976, 6 N.YJd 998, U 
N.E.2d 754, revd. on oth. grds. 223 N.Y.SJd 47 
10 N.Y.2d 385, 179 N.E.2d 489—In re Dix’ Wi 
201 N.Y,S.2d 299, 21 Misc.2d 864, affd. 199 It 
S.2d 958, 11 A.DJd 555, app. dism. 204 N.YJu 
118, 11 AD2d 747—In re Bourne’s Estate, 2. 
N.Y.SJd 816, 38 Misc.2d 838-Liberty Mut I* 
Co, v. Engels, 244 N.YA2d 983, 41 MacJd* 
affd. 250 N.Y.S.2d 851, 21 AJDJd 808. 
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M. C.—Brown v. Green, 165 S.E2d 534, 3 N.C.App. 

506, app. after remand 175 S.E2d 379, 9 N.CApp. 

12 . 

Ohio—Netzley v. Nationwide Mut Ins. Co, 296 N E.2d 
55a 34 Ohio App.2d 65. 

pi.—Weiherer v. Werky, 221 A.2d 133, 422 Pa. 18— 
Loutzenhiser v. Doddo, 260 A.2d 745,436 Pa. 512 
In re Kolczun’s Estate, 39 Wash-Co. 190—Riley 
v. Camp Silver Belle Ass’n, Inc., 57 Lanc.Rev. 499, 
exceptions dism. 58 Lane. Rev. 57—The Youth 
Center v. Ward & Ward, Inc., 52 Luz L.Reg. 7. 
RJ.—Graham v. Williams, 166 A.2d 412, 92 R.I 102. 
Terra.—Nix v. State, 446 S.W.2d 266, 1 Tenn.Cr.App 
517. 

Proaecutor and as adviser to commission 

Ohio—State v. Bissantz, 444 N.E 2d 92, 3 Ohio App.3d 
108, 3 O.B.R. 123. 
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68. Iowa—Henke v, Iowa Home Mut Cas. Co., 87 
N.W.2d 920, 249 Iowa 614. 

Kan—CJJS. dted In Hutton v. Hutton, 337 P.2d 635, 
638, 184 Kan. 560. 

N. Y—In re Bourne’s Estate, 238 N.YS2d 816, 38 

Misc.2d 838. 

71. Pa.—Riley v. Camp Silver Belle Ass’n, Inc, 57 
Lanc.Rev. 499, exceptions dism. 58 Lane Rev. 57. 

Insurer and insured 

US—LaRocca v. State Farm Mut. Auto. Ins. Co., 
D.CPa., 47 F.R.D. 278. 

73. U.S.—U.S. v. American Radiator ft Standard San¬ 
itary Corp., D.CPa., 278 F.Supp. 608, 

Ariz.—Nichols v. Elkins, 408 P.2d 34, 2 Anz.App. 272. 
CiL—D. I. Chadbourne, Inc. v. Superior Court of City 
and County of San Francisco, 36 CaLRptr. 468, 
388 P.2d 700, 60 C.2d 723. 

Cavanaugh Nailing Mach. Co. v. Cavanaugh, 
334 P.2d 954, 167 C.A.2d 657—NoweD v. Superior 
Court for Los Angeles County, 36 CaLRptr. 21, 

223 CAJd 652, 2 A.L.R.3d 853. 

N.Y.—Oursler v. Armstrong, 170 N.Y.S2d 458, 10 
Misc.2d 654, affd. 186 N.Y.S.2d 829,8 A.D2d 194, 
app. dism. 191 N.Y.S.2d 976, 6 N.Y.2d 998, 161 
NJEL2d 754, revd. on oth. grds. 223 N.Y S.2d 477, 
10 N.Y.2d 385, 179 N.E.2d 489. 

Pa.—In re Kolczun’s Estate, 39 Wash. Co. 190. 

74. R.I.—Williams v. Rhode Island Hospital Trust 
Co., 143 A.2d 324, 88 R.I. 23. 
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75. Or.—Brink v. Multnomah County, 356 P.2d 536, 

224 Or. 507. 

78. U.S.—Gamer v. Wolfinbarger, C.A.Ala., 430 F.2d 
1093, cert. den. 91 S.Ct, 1191, 401 U.S. 974, 28 
L.Ed.2d 323. On remand, D.C, 56 F.R.D. 499. 

$ 282. Termination of Relation 

80. U.S.—U.S. v. Foster, GA.M<L, 309 F.2d 8. 

CaL—Grand Lake Drive In, Inc. v. Superior Court In 
and For Alameda County, 3 CaLRptr. 621, 179 
CJL2d 122, 86 A.L.R.2d 129. 

Iowa—CJS cited In Bailey v. Chicago, B. & Q.R. Co., 
179 N.W.2d 56a 564. 

Ky.—Dunn v. Com., 350 S.W2d 709. 

NJ,—State v. Craig, 257 A.2d 737, 107 NJJSuper. 196. 
N.Y.—Kfilesld v. Locker, 178 N.YS2d 911, 14 Misc.2d 
251 

Old.—Hurt v. State, Cr., 303 P.2d 476. 

of threat of punishment 
Cal—Littlefield v. Superior Court for County of Los 
Angeles, 186 Cal.Rptr. 368, 136 C.A.3d 477. 

CaL—People v. Linden, 338 P.2d 397, 52 C.2d 1, 
cert den. 80 S.Ct. 127, two cases, 361 US 867, 4 
L.Ed.2d 106, 80 S.Ct 60a 361 US 969, 4 
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Ohio-State v. Mullins, 268 N E.2d 603, 26 Ohio 
App.2d 13. 

Awareness of purpose 

(2) Other matters 

Ala.—Ex parte Griffith, 178 So 2d 169, 278 Ala. 344, 
cert. den. 86 S.Ct. 548, 382 U.S. 988, 15 LEd.2d 
475 


False testimony 

U S — Petition of Sawyer, C A, Wa, 229 F.2d 805, cert 
den. 76 SCt, 1025, 351 US 966. 100 LEd2d 
I486, reh den 77 SCt 24, 352 US. WO, 1 L.Ed.2d 

70. 

(2) Other matters. 

Mo —Burger v. Crocker, App, 392 S.W.2d 640 

48, US—US v Bartlett, CAArk, 449 F2d 700, 
cert, den 92 S Ci. 990, 405 U S 932, 30 L.Ed 2d 
808—Hyde Const Co, v Koehrrog Co, C.A. 
Mn*, 455 F 2d 337—U.S. v HtrrrisoB, C A.Tex., 
754 F2d 1153. reh den. 766 F2d 186, cm den. 
306 S Ct 277, 88 L.Ed 2d 241 and 106 SCt. 599, 
88 L.Ed.2d 578—US v Cbagra, CA.Tex., 754 
F.2d 1181, reh den 767 F.2d 918, 

Anz —Buell v Superior Court cf Mancopa County, 391 
P.2d 919, 96 Anz. 62. 

VJ—In re Callan, 300 A 2d 86S, 122 NJSuper 479, 
affd. 312 A.2d 881, 126 NJ.Super. 103, revd. on 
oth. grds., 331 A.2d 612, 66 NJ 401. 

49, Mo—CJS quoted at length in Dickey v. John¬ 
son, 532 S.W 2d 487, 500 

50, US.—US. v Shewfelr, C.A,Cal., 455 F.2d 836, 
cert, den 92 S.Ct 2042, 406 U.S. 944. 32 LEd.2d 
331 

Grummons v Zollinger, D.C.Ind., 240 F Supp. 
63, affd, C.A, 341 F.2d 464. 

Ala.—Ex parte Griffith, 178 So.2d 169, 278 Ala 344, 
cert den. 86 SCt. 548. 382 US. 988, 15 L.Ed2d 
475. 

Cal— Agnew v Superior Court In and and For Los 
Angeles County, 320 P.2d 158, 156 C.A.2d 838— 
Steams v Los Angeles City School Dist, 53 Cal. 
Rptr. 482, 244 C.A.2d 696, 21 A L.R.3d 164. 

Colo —Caldwell v District Court In and For City and 
County of Denver, 644 P.2d 26, 31 AJL R. 4th 446. 
La.—Eagle Indus Associates, Inc. v Universal Oil 
Corp, App., 277 So.2d 720, wnt den. Sup. 281 
So.2d 740 

Mo.—Burger v Crocker, App., 392 S.W.2d 640—Jafan- 
an-Kennan v Jafarian-Kerman, App., 424 SW.2d 
333. 

Va —Seventh Dist Committee of Virginia State Bar v. 

Gunter, 183 S.R2d 713, 212 Va. 278 
Attempt to commit fraud sot shows 
U S —Galland-Hetming Mfg. Co. v Dempster Bros, 
Inc., D.C.Tenn., 315 FSupp. 68, 

Exception not extended to c o n te mpl ated tor¬ 
tious acts 

Cal —Nowell v. Superior Court for Los Angeles Coun¬ 
ty, 36 Cal Rptr. 21, 223 C.A.2d 652, 2 A.L.R.34 
853. 

“Fraud” not limited to conventional tortious 
frauds 

N.J.—In re Callan, 300 A.2d 868, 122 NJ.Super. 479, 
affd. 312 A.2d 881, 126 NJ.Super. 103, revd on 
oth. grds., 331 A.2d 612, 66 NJ. 401. 

Broadest interpretation of role 
NJ.—In re Callan, 300 A.2d 868, 122 NJSuper. 479, 
affd. 312 A,2d 881, 126 NJ.Super. 103, revd on 
oth. grds., 331 A.2d 612, 66 NJ. 401. 

Request for nondisclosure of address 
NJ.—Feflerman v. Bradley, 471 A.2d 788, 192 NJ.Su- 
per. 556, affd 493 A.2d 1239, 99 NJ. 493. 
Discretion in admittiig testimony not abased 
U.S.—U.S. v. Horvath, CA.Minn., 731 FJd 557. 
Fraudulent transfer of fends 
U.S.—In re Grand Jury Proceedings (Doe), D.C.Oirio, 
575 F.Supp. 197, affd 754 F.2d 154. 
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54. Ky.-F»ddity-Phemx Fire Ins. Co. of N.Y. v. 
Hamilton, 340 S.WJd 218. 

56, U.S.—Schaffer v. Betew, CA.Virgin Islands, 278 
F.2d 619—U.S v. Dyer, CA.Du, 722 FJd 174. 

Cal.—Nowell v. Superior Court for Los Angeles Coun¬ 
ty, 36 CaLRptr. 21, 223 CA~2d 652, 2 A.UL3d 
853." 

57. U.S.—Pruitt v. Peyton, D.C.Va, 243 F-Sopp. 907. 
Mo.—Burger v Crocker, 392 S.W.2d 640. 
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Page 614 

Wash.—State v. Sullivan, 373 P2d 474, 60 Wasb.2d 
214— CJS, chad ia State ex reL Sowers v, OiwdD, 
394 P.2d 681, 684, 64 Wash 2d 828, 16 A.L.R.3d 
1021. 

§ 286. -Address and Occupation 

of Client 

60. Fla —CJS. quoted hi Mercado v. Parent, App. 4 
Dist, 423 So.2d 740 

S.C.—CIS. died in McDonald v. Berry, 134 S.E2d 
392, 394, 243 SC. 453 

61. Fla.—CJS. dted ia Mercado v. Parent, App. 4 
Dot.. 421 So 2d 740 

S C—CJS. dted te McDonald v Berry, 134 S.R2d 
392, 394, 243 S.C. 453. 
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62. Kan.—CJS. dted ia State v. Kirk, 505 P.2d 619, 
623, 211 Kan. 165. 

Pa.—Com. v. Maguigan, 470 A 2d 611, 323 Pa.Soper. 
317. 

63. Kan—CJ jS. dted te State v. Kiric, 505 P.2d 619, 
623, 211 Kan. 165. 

Ohio—Lexnley v. Kaiser. 452 N.E 2d 1304, 6 Ohio St.3d 
2S8.6 0BR. 324. 

67. NJ.—FeUerman v. Bradley, 465 A.2d 558, 191 
NJSuper. 73, affd 471 A.2d 788, 192 NJSuper. 
556, affd 493 A.2d 1239, 99 NJ. 493. 

§ 287. -Authority or Instruc¬ 

tions Given to Attorney 

80. U.S —CJS. dted ia Walker v. American Ice Co., 
D.CD.C, 254 F.Supp. 736-Dexter v. US, D.C 
Miss., 306 F.Supp. 415. 

Anz.—CJS. dted k Arnex Land Co. v. Baker, 482 
P.2d 875, 886, 14 ArirApp. 266. 

Cal.—People v. Tucker, 40 CaLRptr. 609, 395 P.2d 449, 
61 C.2d 828. 

Colo.—Denver Nat Bank v. McLagan, 298 P.2d 386, 
133 Cote. 487, 66 A.L.R.2d 1297. 

D.C—National Union Fire Ins. Co, of Pittsburgh v. 
Aetna Cas. & Sur. Co, C.A., 384 F.2d 316, 127 
US.App.D.C 364. 

Neb.—Short v. Kkppinger, 81 N.W.2d 182, 163 Neb. 
729. 

Pa.—Loctzenhiser v. Doddo, 260 A.2d 745, 436 Pa. 
512. 

Tex.—Miller v. Pierce, Civ App., 361 S.W.2d 623. 

Recording of deed 

(2) Other i n s t ances. 

Ark.—Comae v. Forsythe, 563 S.W.2d 439, 263 Ark. 
161. 
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86. Neb.—In re Stnckland’s Estate, 149 N.W.2d 344, 
181 Neb. 478. 

§ 288. -Communications as to 

Will 

Library References 
Witnesses ^*202. 

87. US.—US. v. Osborn, GA.Or., 561 FJd 1334, 
CaL—Estate of Kime, 193 CaLRptr. 718, 144 CA.3d 

246. 

N.H.—Scott v. GnnaeU, 161 A.2d 179, 102 N.H 490. 
Tex.—Soddarth v. Poor, CSvApp., 546 S.W.2d 138, err. 
ref. no rev. err. 

88. Mo.—McCaffrey v. Brennan’s Estate, App* 533 
S.W.2d 264. 

Mesial capacity 

Ohio—Taylor v. Sheldon, 173 N.E2d 892,172 Ohio St 
Ill 

Wills never execated 

(2) Other matters. 

N.D.—In re Graf* Estate, 119 N.W.2d 478. 
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(3) Since the publication of Corpus Juris Secundum 

Booher v. Brown, 146 F 2d 71, 173 Or. 464 has been 

overruled, the court holding the testimony admissible. 

Or.—Tanner v. Fanner, 414 P.2d 340, 243 Or. 431. 
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90. Ark.—SuUivant v Sullivant, 364 S.W.2d 665, 236 
Ark. 95 

Fla.—In re Marden’s Estate, App., 355 So.2d 121. 

Ohio—In re Karras’ Estate, 166 N.E2d 781, 109 Ohio 
App. 403. 

92. Cal.—-In re Robertson's Estate, 72 Cal.Rptr. 396, 
266 C.A.2d 866 

Ky—Adams v. Flora, 445 S.W2d 420. 

Mo—Pasternak v Mashak, 428 S W2d 565, cert. den. 
88 S.Ct. 821, 390 U.S. 907, 19 L.Ed.2d 872. 

Nev.—C.J.S. cited in In re Peterson’s Estate, 360 P.2d 
259, 269, 77 Nev. 87. 

NJ —Balazinski v. Lebid, 168 A.2d 209, 65 NJ Super 
483—Ervesun v. Bank of New York, 239 A.2d 10, 
99 N.J.Super. 162. 

Or.—Tanner v. Fanner, 414 P.2d 340, 243 Or. 431. 

Wis.—In re Breese’s Estate, 96 N.W.2d 712, 7 Wis.2d 
422—In re Boerner’s Estate, 174 N.W.2d 457, 46 
Wis 2d 183. 

93. U.S.—GJ.S. cited in United States v. Osborn, 
C.A.Or., 561 F.2d 1334, 1340 

Ala.—Stappas v. Stappas, 122 So.2d 393, 271 Ala. 138. 

Fla.—Seeba v. Bowden, 86 So.2d 432. 

Ga—De Loach v. Myers, 109 S.E2d 777, 215 Ga. 255. 

Kan.—Trustees of Baker University v. Trustees of En¬ 
dowment Ass’n of Kansas State College of Pitts¬ 
burg, 564 P.2d 472, 222 Kan. 245. 

La.—Succession of Norton, 351 So.2d 107. 

N.J.—C.J.S. cited In In re Crook’s Estate, 208 A.2d 
655, 657, 87 N.J.Super. 210. 

N.Y.—Matter of Be Gar, 442 NY.S2d 764, 110 
Misc 2d 562. 

Testimony of counsel as to unexecuted codicil 
held admissible and not privileged 

U.S.—Howe V. Comstock, D.CMich., 151 F.Supp. 652. 

1. In New York 

(7) Other matters. 

N.Y.—In re Stacer’s Will, 214 N.Y.S,2d 746, 13 A.D.2d 
164, affd. 181 N.E2d 769, 227 N.Y.S.2d 26, 11 
N.Y.2d 780—In re Levinsky’s Will, 258 N.Y.S.2d 
613, 23 A.D.2d 25. 
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2. N.Y.—Oursler v. Armstrong, 170 N.Y.S.2d 458, 10 

Misc.2d 654, affd. 186 N.Y.S.2d 829, 8 A.D.2d 
194, app. dism. 191 N.YS.2d 976, 6 N.Y.2d 998, 
161 N.E.2d 754, revd. on oth. grds. 223 N.Y.S.2d 
477, 10 N.Y.2d 385, 179 N.E2d 489. 

4. N.Y.—In re Delano’s Will, 327 N.Y.S.2d 908, 38 
A.D2d 769. 

8 . Ky.—Stegman v. Miller, 515 S W.2d 244. 

11. Unexecuted will 

Ga.—De Loach v. Myers, 109 S.E2d 777, 215 Ga. 255. 

§ 289. -Communications in 

Preparation for Pending or 
Prospective Litigation 
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15. Ala.—Timmerman Ins. Agency, Inc. v. Miller, 
229 So.2d 475, 285 Ala. 82. 

Cal,—Jessup v. Superior Court In and For Santa Clara 
County, 311 P.2d 177, 151 GA.2d 102—People By 
and Through Dept of Public Works v. Glen Arms 
Estate, Inc., 41 CaLRptr. 303, 230 GA.2d 841. 

Conn.—GJ.S. cited in Miller v. Anderson, Com.Pl, 
294 A.2d 344, 346, 30 Conn.Sup. 501. 

Del.—GJJS. dted In State ex rd State Highway Dept, 
v. 62.96247 Acres of Land, More or Less, in New 
Castle Hundred, New Castle County, Super., 193 
A2d 799, 812, 7 Storey 40—Phillips v. Delaware 
Power ft Light Co., Super., 194 A.2d 690, 6 Storey 
533. 


Fla.—Dupree v. Better Way, Inc., 86 So.2d 425—Wat¬ 
son v. State, 190 So.2d 161, cert. den. 88 S.Ct. 339, 
389 U.S. 960, 19 L.Ed.2d 369. 

Mo.—Jafanan-Kerman v Jafarian-Kerman, App., 424 
S.W.2d 333. 

N.Y—In re Fishman’s Estate, 303 NY.S.2d 905, 32 
A D.2d 1063, affd, 264 N.E2d 356, 27 N.Y.2d 809, 
315 N Y S.2d 866. 

Schulgasser v Young, 206 N.Y.S.2d 81, 25 
Misc.2d 788, app. dism. 215 N.Y.S.2d 480, 12 
A.D.2d 994—Cataldo v. Monroe County, 238 N.Y. 
S.2d 855, 38 Misc.2d 768, affd 243 N.Y.S.2d 986, 
19 A.D.2d 852. 

Tex.—Morris v. Taylor, Civ.App., 353 S.W.2d 956, err. 
ref. no rev. err., cert. den. 83 S.Ct 71, 371 U.S. 
842, 9 L.Ed2d 78, 

Wash.—Northern State Const. Co. v. Robbins, 457 P.2d 
187, 76 Wash.2d 357. 

Wis.—State ex rel Dudex v. Grcuit Court for Milwau¬ 
kee County, 150 N.W.2d 387, 34 Wis.2d 559. 

Test 

U.S.—U.S. v. Davis, C.A.Tex., 636 F.2d 1028, reh. den. 
645 F.2d 71, cert, den. 102 S.Ct. 320, 454 U.S. 862, 
70 L Ed.2d 162. 

Surmise no basis to invade privilege 

Cal.—Littlefield v. Superior Court for County of Los 
Angeles, 186 Cal.Rptr. 368, 136 C.A.3d 477. 

Effective cross-examination not denied 

U.S.—U.S. ex rel. Blackwell v. Franzen, C.A.I11., 688 
F.2d 496, cert, den 103 S.Ct. 1529, 460 U.S. 1072, 
75 L.Ed.2d 950 

21. Del.—Phillips v. Delaware Power & Light Co, 
Super., 194 A.2d 690, 6 Storey 533. 

Statement and preliminary memoranda of ac¬ 
countant 

U.S.—U.S. V. Judson, C.ACal., 322 F.2d 460. 

Test 

Cal.—Sierra Vista Hospital v. Superior Court for San 
Luis Obispo County, 56 Cal.Rptr. 387, 248 GA.2d 
359. 

Conditional Immuni ty 

N.Y.—Ainsworth v. Union Free School Dist No. 2, 
Quennsbury, 327 N.Y.S.2d 873, 38 A.D.2d 770. 

Application of privilege abuse of discretion 

Cal.—Jasper Const., Inc. v. Foothill Junior College 
Dist. of Santa Clara County, 153 Cal.Rptr. 767, 91 
C.A.3d 1. 

22. Cal.—Sierra Vista Hospital v. Superior Court for 
San Luis Obispo County, 56 Cal.Rptr. 387, 248 
CA.2d 359. 

Tex.—Gass v. Baggerly, Civ.App., 332 S.W.2d 426. 

23. U.S.—Paper Converting Mach. Co. v. FMC 
Corp., D.GWis., 215 F.Supp. 249. 

N.H -Riddle Spring Realty Co. v. State, 220 A.2d 751, 
107 N.H. 271. 

Or.—Brink v. Multnomah County, 356 P.2d 536, 224 
Or. 507. 

24. Ill.—Korhom v. Smith, 278 N.E2d 864, 3 m. 
App 3d 532. 

The privilege has been applied to 
other communications. 25 - 5 

25.5. U.S.—U.S. v. Aluminum Co. of America, D.G 
N.Y., 193 F.Supp. 251. 
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26. Expert evidence 

Me.—Rancourt v. Waterville Urban Renewal Authority, 
223 A.2d 303. 

N.M.—State ex rel State Highway Commission v. Stein- 
kraus, 417 P.2d 431, 76 N.M. 617. 

27. Wis.—Jacobi v. Podevels, 127 N.W.2d 73, 23 
Wis.2d 152, overruling Wojciechowski v. Baron, 
80 N.W.2d 434, 274 Wis. 364. 

29. Cal.—Sierra Vista Hospital v. Superior Court for 
* San Luis Obispo County, 56 Cal.Rptr. 387, 248 
GA.2d 359. 


97 CJS 13f 


§ 290. Communications in Present* 
or Hearing of Third Persoi 
Library References 
Witnesses e»206. 

N.C.—C.J.S. black letter summary quoted In State t 
Van Landingham, 197 S.K2d 539, 547. 283 Nr 
589. *■ 

31. U.S.—Leathers v. U.S., C.A.Or., 250 F.2d 15*- 
U.S. v. Blackburn, C AJFla., 446 F.2d 1089 cot 
den. 92 S.Ct. 679, 404 U.S. 1017, 30 L.E<L2d 665 

U.S. v. Kahn, D.GN.Y., 251 F.Supp. 702. 

International Business Machines Corp. v. Spem 
Rand Corp., D.GDel, 44 F.R.D. 10—GJA dtu 
In Suburban Sew ’N Sweep, Inc. v. Swiss-Benum 
Inc., D.GI1L, 91 F.R.D. 254, 258. 

Cal.—People v. Castiel, 315 P.2d 79, 153 C.AJd 653- 
People v. Kelly, 16 CaLRptr. 177, 195 CAA 
669—People v. Cox, 69 CaLRptr. 410, 263 CAA 
176. 

Conn.—Miller v. Anderson, Com.PL, 294 A.2d 344, y 
Conn.Sup. 501. 

D.C.—F.T G v. TRW, Inc., D.G, 479 F.Supp. 160 
affd. C.A., 628 F.2d 207, 202 U.S.App.D.C 207 

Fla.—Dionise v. Keyes Co., App., 319 So 2d 614, app 
after remand 357 Sa2d 262. 

HL—People v. Werhollick, 259 N.E2d 265, 45 E1A 
459. 

Iowa—GJ.S. cited in Bailey v. Chicago, B. ft QJL Ca 
179 N.W.2d 560, 564. 

Kan.—Fisher v. Mr. Harold’s Hair Lab, Inc., 527 PA 
1026, 215 Kan. 515. 

Ky.—Cubbage v. Gray, 411 S.W.2d 28. 

La.—State v. Aulds, 257 So.2d 642, 260 La. 869. 

Md.—Trupp v. Wolff, 335 A.2d 171, 24 McLApp. 588 

Mass.—Com. v. French, 259 N.E2d 195, 357 Mm 
356,46 A.L.R.3d 1106, vac. in part on oth. grds. % 
S.Ct 2846, 408 U.S. 936, 33 L.EtL2d 754. 

Minn.—Leininger v. Swadner, 156 N.W.2d 254, 27! 
Minn. 251. 

Kratzer v. Kratzer, App., 595 S.W.2d 453. 

Mont—Jones v. Jones, 620 P.2d 850. 

Neb.—Short v. KJeppinger, 81 N.W.2d 182, 163 Neb 
729—Beacom v. Daley, 81 N.W.2d 907, 164 Neb 
120 . 

N.M.—State v. Gallegos, App., 588 P.2d 1045,92 N.M 
370, cert den. 588 P.2d 554, 92 N.M. 353. 

Nev.—Nevada Tax Commission v. Hides, 310 P-2d 852 
73 Nev. 115. 

N.Y.—Lanza v. New York State Joint Legislative Com 
mittee on Government Operations, 164 N.Y.SA1 9 
3 N.Y.2d 92, 143 N.E2d 772, cert den. 78 S.Q 
85, 355 U.S. 856, 2 UEd.2d 64-Matter of Vander 
bBt (Rosner-ffickey), 439 N.E2d 378, 57 N.YA 
66, 453 N.Y.S.2d 662. 

Lanza v. New York State Joint Legislative Com 
mittee on Government Operations, 162 N.Y.SA 
467, 3 A.D.2d 531, affd. 164 N.Y.S.2d 9, 3 N.YA 
92, 143 N.E2d 772, cert. den. 78 S.Ct 85,355 Ui 
856, 2 L.Ed2d 64. 

In re Luckenbach’s Estate, 228 N.Y.S2d 649,3! 
Misc.2d 122—People v. Fentress, 425 N.Y.SA 
485, 103 Misc.2d 179. 

N.C—Hams v. Harris, 274 S.E2d 489, 50 N.CApp 
305, app. dism. 279 S.E2d 351, 302 N.C 397 

N.D.—State v. Henderson, 156 N.W.2d 700—CAS 
cited hi Bolyea v. First Presbyterian Church d 
Wflton, 196 N.W.2d 149, 154, 55 AERJd 1304 

Ohio—Johndahl v. Columbus Trotting Ass’n, 143 
N.E2d 101, 104 Ohio App. 118. 

Pa.—In re Beisgen’s Estate, 128 A.2d 52, 387 Pt 
425— T -Qwtv^nliingf* v. Doddo, 260 A 2d 745, 431 
Pa. 512. 

Hacker v. Hacker, 54 Lanc-Rev. 399—In re Bek 
gen’s Estate, 6 Fiduciary 353, affd 128 A2d 59 
387 Pa. 425. 

RJ.—State v. Driscoll 360 A.2d 857, 116 R£ 749 

Term.—Trice v. Hewgley, 381 S.W.2d 589, 53 Tens 
App. 259, 18 A.L.R.3d 720. 

Tex.—Ledisco Financial Services, Inc. v. Viracola, Or 
App., 533 S.W.2d 951, 87 A.L.R.3d 774. 
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Wash—State v Wilder, 529 P2d 1109, 12 WashApp 
296 

W Va—State v Burton, 254 S E 2d 129, 163 W Va. 40 
Wyo—Dobbins v State, 483 P 2d 255 
Only when attorney-client privilege applies 
Colo —People v Silvola. 547 P 2d 1283. 190 Colo 363, 
cert. den. 97 SO 238, 429 US 886, 50 L Ed2d 
167 

Presence of police officer 
NY — People v Hams, 442 N.E2d 1205, 5" NY 2d 
335, 456 N.YS 2d 694. cert den 103 SCt 1448, 
460 U.S 1047, 75 L Ed 2d 803 
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32. US—US v. Lemlich. CAFla. 418 F.2d 212, 
cert den 90 SCt 914, 397 u.S. 913, 25 L.Ed2d 
94 

Sears, Roebuck S.Co v American Plumbing & 
Supply Co of Green Bay, D C.Wis, 19 F.R D. 329 
Ark -Morgan v Wells, 415 S.W.2d 323, 242 Ark 499. 
Cal—Scherb v Nelson, 317 P2d 164, 155 C A 2d 184 
111.—People v Williams, 454 N E.2d 220. 73 Ill Dec 
360, 97 Ill 2d 252, cert. den. 104 S.Ct. 2364, 80 
L Ed 2d 836, reh den. 104 S.Ct. 3563, 82 L.Ed.2d 
864 

Monier v. Chamberlain, 213 N E2d 425, 66 
Ill App.2d 472, affd. 221 N E2d 410, 35 I11.2d 351. 
Okl —Mays v State, Cr.App,, 594 P 2d VI 
Pa—Wemherer v. Werley, 221 A.2d 133, 422 Pa. 18— 
Loutzenhiser v. Doddo, 260 A 2d 745, 436 Pa 512 

Litigated matters 

N.Y—Randy Intern, Ltd v Automatic Compactor 
Corp, 412 N Y S.2d 995, 97 Misc.2d 977 

33. Fla—Ogden v Groves, App., 241 So 2d 756 
Pa.—In re Beisgen’s Estate, 128 A 2d 52, 387 Pa 425 
Tenn.—Trice v. Hewgley, 381 S.W.2d 589, 53 Tenn. 

App 259, 18 ALR3d 720. 

34. Cal—Grand Lake Drive In, Inc \ Superior 
Court In and For Alameda County, 3 Cal-Rptr 
621, 179 C.A.2d 122, 86 A L R 2d 129 

Ga.—Bradley v State, 224 S.E2d 778, 137 Ga.App 
670, cert den 97 S.Ct. 310, 429 US. 918, 50 
LEd2d 284 

N.Y.—Lanza v. New York State Joint Legislative Com¬ 
mittee on Government Operations, 162 N Y S.2d 
467, 3 A.D 2d 531, affd 164 N.Y.S.2d 9, 3 N Y 2d 
92, 143 N.E2d 772, cert den 78 S Ct. 85, 355 U.S. 
856, 2 L Ed 2d 64. 

35. U.S—U.S v Nasser, CAH1, 476 F2d nil. 
Cal —Wilson v Superior Court, Contra Costa County, 

307 P.2d 37, 148 

Kan-Hutton v, Hutton, 337 P.2d 635, 184 Kan. 560 
Neb.—Short v Kleppinger, 81 N.W.2d 182, 163 Neb 
729 

36. US.—In re Langswager, D.CH1, 392 F.Supp. 
783 

DC-F.T.C. v TRW, Inc., DC, 479 F.Supp. 160, 
affd. C.A., 628 F.2d 207, 202 U.SAppD.C. 207. 

38. Cal.—People v Castiel, 315 P 2d 79, 153 C A 2d 
653. 

Mran.—Schwartz v. Wenger, 124 N,W.2d 489, 267 
Minn 40 

N.Y.-In re Lanza, 163 N Y.S.2d 576, 6 Misc.2d 411, 
affd 164 N Y S.2d 534, 4 A.D 2d 252, app. den. 
166 N.Y.S.2d 302, 4 A.D.2d 831. 

Tex.—Dobbins v Gardner, Civ.App, 377 S.W 2d 665, 
err. ref. no rev. err. 

Attorney not qualified 

Wash.—State v Sullivan, 373 474, 60 Wash,2d 

214 

Telephone conversation 

Conn -State v. Vennard, 270 A 2d 837, 159 Conn. 385, 
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1106, affd, C.A, 423 F.2d 1056. 

Cal.—In re Lrfschutz, 85 CaLRptr, 829, 467 P,2d 557, 2 
C 3d 415, 44 ALK3d 1. 

N.Y.-Peopte v. Decina, 157 N.Y.S.2d 558, 2 N.Y.2d 
133, 138 N.E2d 799, 63 A.LR.2d 970 

Wash.—State v. Boehme, 430 P 2d 527, 71 W*ab.2d 
621, cert. den. 88 S.Ct. 1259, 390 U.S. 1013, 20 
LEd.2d 164—Phipps v. Sasser, 445 P.2d 624, 74 
Wash.2d 439. 

Wk—State v. Cramer, 296 N.W.2d 921, 98 Wk2d 416, 
cert. den. 101 S.Ct 1377, 450 U.S 924, 67 LEd2d 
354. 

Patient and psychiatrist 

Md—Bremer v. State, 307 A 2d 503, 18 MdApp. 291, 
cert den. 94 S.Ct. 1440, 415 U S. 930, 39 EEd.2d 
488. 

Psychiatric social worker-client 

S.D.—State v. Martin, 274 N.W 2d 893, cert den. 100 
S.Ct. 173, 444 U E 883, 62 L.Ed2d 112. 

Statutory exception narrowly construed 

Cal.—People v. Stritzinger, 194 Cal Rptr 431, 668 P 2d 
738, 34 C 3d 505. 

95. Cal.—People v. Combes, 14 CaLRptr. 4, 363 P 2d 
4, 56 C.2d 135. 

DC.—Parker v. U.S, C A., 235 F.2d 21, 98 UEApp. 
D.C. 262. 

Provision not an galled 

(1) N.Y.—In re Abornons m Kings County, 135 

N.Y.S.2d 381, 206 Msc 830, affd 143 N.Y.S,2d 501, 

286 App.Div. 270 

Rule not changed by statute authorizing admis¬ 
sion of written records 

N Y.—People v. Preston, 176 N.Y.E2d 542, 13 Misa2d 
802. 

Statutory provision for admianon of hospital 
records held not violation of privilege 

La.—State v. O’Bnen, 232 So.2d 484, 255 La. 704. 

Removal of privilege as contrary to constitu¬ 
tional guarantee against setf-iBcrimination 

Fla.—McMunn v. State, App., 264 So.2d 868, 

Provisions liberalized 

Or.—Woosley v. Dunning, 520 P.2d 34a 268 Or. 233. 

Child abuse reporting obligation takes prece¬ 
dence over privilege 

CaL—People v. Stritringer, 194 CaLRptr 431, 668 P.2d 
738, 34 G3d 505. 

Disdosnre of sexual abase report authorized by 


Minn.—State v. OcLenbrett, 349 N.W,2d 265. 

96. Mum.—Ndsoo v. Ackernana, 83 N.WJ2d SOa 
249 Minn. 582-State v. Staat, 192 N.W2d 192, 
291 Minn. 394. 

N.Y.—In re Judicial Inquiry, 190 N.YE2d 406, 8 
AD.2d 842. 

97. Disdosnre necessary to administration of 
justice 

N.G—Capps v. Lynch, 116 ER2d 137, 253 N.G 18. 

(2) Other matters. 

Ohio—State v. AntiU, 197 N.E2d 542, 176 Ohio St. 61. 

98. U.S—Von Eye v. Hammes, D.GMinn., 147 
F^upp. 174, affd, C.A., 245 FOd 756, 70 AL 
Rid 335. 

D.G—GJjS. cited ia In re Estate of Wilson, 416 AJd 
228, 236. 

Ind—Boger v. Krinn, 228 N.R2d 426, 141 lad App. 
418. 
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Kan —Pyramid Life las. Co. v. Gleason Hospital, Inc,, 
360 P2d 858, 288 Kan. 95—Wesley Mcchcal Cen¬ 
ter v. Clark, 669 P.2d 209, 234 Kan. 13. 

Mich —Gaertner v. State, 180 N.W.2d 308, 24 Mich. 

App. 503, affd 187 N.W.2d 429, 385 Mich. 49. 
Mo —State a rel. Wifiiaxns v. Vardeman, App,, 422 
EW.2d 400 

Pa.—Com. ex reL Romanowicz v. Romanowicz, 248 
A 2d 238, 213 Pa Super. 382. 

Wash.—State v. Sullivan, 373 P.2d 474, 60 Wash2d 
214. 

Privilege Is that of pattest 

Mich.—Schechet v. Kesten, 126 N.W M 718, 372 Mich. 
346. 

Patient or representative 

Mima-—Roeder v. North Am. Life Ins. Ca of Chicago, 
106 N.W.2d 624, 259 Mma. 168. 

Purposes of statutes 

(3) Ariz.—Leww v. Jackson, 492 PJd 406,108 Ariz. 

27. 

Icrwa—GJJS. dted hi Bradshaw v. Iowa Methodist 
Hospital, 115 N.W.2d 816, 817, 253 Iowa 136a 
Ind—Green v. State, 274 N.E2d 267, 257 Ind 244. 

(5) US.—Bishop Clarkson Memorial Hospital v, Re¬ 
serve Life Ins. Ca, CANeb., 350 F.2d 1006. 

Hardy v. Riser, D.GMk, 309 FJSupp. 1234. 
Ark.—Edwards v. State, 429 S.W.2d 92,244 Ark. 1145. 
Ind—Cofiins v. Bam, 268 N.E2d 95, 256 Ind 230. 
Iowa—Newman v. Blom, 89 N.W.2d 349, 249 Iowa 
836—State v. BedeL 193 N.W.2d 121. 

La.—Glenn v. Kerim, App., 248 Sa2d 834. 

Mick-Gaertner v. State, 187 N.W.2d 429, 385 Mich 
49—Schechet v. Kesten, 126 N.W.2d 718, 372 
Mich. 346. 

Mo.—Klinge v. Lutheran Medical Center of St. Louis, 
App, 518 S.W.2d 157. 

N.Y.—Kriger v. Holland Furnace Co, 208 N.YE.2d 
285, 12 AD.2d 44. 

N.C—Capps v. Lynch, 116 EE2d 137, 253 N.G IE 
Or.—State v Bens, 384 P.2d 198, 235 Or. 127, 7 
ALJL3d 1445. 

ED.—Hogue v. Massa. 123 N.W.2d 131, 80 ED. 319, 5 
ALRJd 1236 

(6) CaL—Aachermaa v. Superior Court In and For 
City and County of San Francisco, 62 CaLRptr. 547, 
254 C.A2d 506. 

(8) Psychotherapist and patient communication pro¬ 
tected to encourage die seeking of professional assist¬ 
ance 

Cal.—People v. Stritzmger, 194 CaLRptr. 431, 668 P.2d 
738, 34 G3d 505. 
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99. Kan.—Pyramid Life Ins. Ca v. Gleason Hospital, 
Inc, 360 P.2d 858, 188 Kan. 95. 

Or.—Hampton v. Hampton, 405 P.2d 549,241 Or. 277. 
Pa.—Alinkofif v. McDonald, 33 D. ft C.2d 715, 15 
Fiduciary 44, 54 Luz-EReg, 271 

Condition of vfcttei of nwwdt 

(2) Other matters. 

Ohio—State v. AntiU, 197 N.E2d 548, 176 Ohio St 61. 

2 , Ind—Alder v. State. 154 N.E2d 716 239 Ind 68. 
N.H.—In re Brenda H, 402 A2d 169, 119 N.H. 381 
Ohio—Petition of LoewendnJ, 134 N.E2d 158, 101 

Ohio App. 355. 

Wash—Randa v. Bear, 312 Pld 646 50 Wash2d 415. 
Wk—Alexander v. Farmers Mut Atrta Ins. Oa, 131 
N.W.2d 373, 25 W*.2d 623. 

3. CaL—Newefl v. Newell, 303 P.2d 839, 146 C.Ald 

166—Carbon v. Superior Court for Los Angeles 
County, 67 CaLRptr. 568, 261 GA2d 282, reh 
den. 68 CaLRptr. 469, 261 GA2d 282. 
Iowa-State v. Bedel, 193 N.W.2d 121. 

N.Y.—People v. Decina, 157 N.Y.E2d 558, 2 N.Y,2d 

133, 138 N.R2d 799, 63 AER2d 970. 

ED.—Hague v. Massa, 123 N.WJd 131, 80 ED. 319, 5 
AER3d 1236—Schaffer v. Spicer, 215 N.W.2d 

134, 88 ED. 36 
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Psychotherapist-patient privilege 

Cal —Roberts v Superior Court of Butte County, 107 
CaLRptr 309, 508 P.2d 309, 9 CA.3d 330. 

Psychotherapist-patient privilege in¬ 
cludes all relevant communications to 
psychotherapist and to psychiatric per¬ 
sonnel by the immediate friendly mem¬ 
bers of the patient; 35 the purpose of 
the privilege is to encourage the fullest 
disclosure by the patient's immediate 
family. 310 

3.5. CaL—Grosshght v. Super. Ct. of Los Angeles 
County, 140 CaLRptr. 278, 72 C A 3d 502. 

Ill.—In re Marriage of Semmler, 413 N E.2d 502, 46 
Ill.Dec. 62, 90 IlLApp.3d 649. 

3.10. Cal.—Grosslight v. Super. Ct of Los Angeles 
County, 140 CaLRptr 278, 72 C A.3d 502 

The privilege may also be applicable 
to communications from a psychothera¬ 
pist to the family of a patient. 315 

3.15 Parents of minor 

D.C.—Simpson v. Braider, DC., 104 F.R.D 512. 

4. Iowa—State v Bedel, 193 NW.2d 121 
Mich—Lindsay v. Lipson, 116 N W.2d 60, 367 Mich. 1. 
Not means of protecting criminal 
Wash.—State v Boehme, 430 P.2d 527, 71 Wash 2d 
621, cert. den. 88 SCt. 1259, 390 U.S 1013, 20 
LEd2d 164. 

Statute as shield not sword 

N.C—Sims v. Charlotte Liberty Mut. Ins. Co., 125 
S.E.2d 326, 257 N.C 32 

7. U.S—Taylor v. Reo Motors, Inc., GA.Kan., 275 
F.2d 699 

Ark—Malone v. Riley, 321 S.W,2d 743, 230 Ark. 238 
Mo.—Price v. Price, App., 311 SW2d 341. 

N.Y—Sherman v. Hoffman, 192 N.Y.S.2d 214, 19 
Misc.2d 895. 

Privilege should not be employed to suppress 
evidence otherwise material 

N.Y.—Milano v. State, 253 N.Y S 2d 662, 44 Mtsc.2d 
290 
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However, the privilege has been held 
to be a substantive right and not mere¬ 
ly a rule of evidence. 95 

9.5. Ohio—Woelfhng v Great-West Life Assur. Co., 
285 N.E 2d 61, 30 Ohio App 2d 211, 53 A L.R 3d 
1077. 

Facts on death certificates 
12 . N Y.—Regan v National Postal Transport Ass’n, 
280 N.Y.S.2d 319, 53 Misc 2d 901. 

16. N.Y.—People v. Preston, Co.Ct., 176 N.Y.S.2d 
542, 13 Misc.2d 802 

17. Ga.—Boggess v. Aetna Life Ins Co., 196 S E.2d 
172, 128 Ga.App. 190. 

N.Y.—People v Preston, 176 N Y.S.2d 542, 13 Misc.2d 
802. 

Privilege a continuing one 

U.S.—Boyd V. Wrisley, D.CMich., 228 F.Supp. 9. 

20. Wash.—Randa v Bear, 312 P.2d 640, 50 Wash 2d 
415. 

Testimony as to own medical history 

N^Y.—Hughson v. St Francis Hospital of Port Jervis, 
463 N.Y.S.2d 224, 93 A.D.2d 491 

Testimony as to own history not privileged 

N.Y.—Williams by Williams v. Roosevelt Hosp, 1 
Dept, 487 N.Y.S 2d 767, 108 A.D.2d 9, afTd. 488 
N.EJd 94, 66 N.YJ2d 391, 497 NY.S.2d 348, 
dedining to follow Hughson v. St. Francis Hospital 
of Port Jervis, 93 A.D.2d 491, 463 N.Y S.2d 224. 
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21. Ariz.—Hawkins v. Thornton, 375 P2d 565, 92 
Anz 211—State v Shaw, 471 P.2d 715, 106 Ariz 
103, cert den. 91 S.Ct. 569, 400 US 1009, 27 
L.Ed.2d 622. 

Conn.—Bieluch v Bieluch, 462 A.2d 1060, 190 Conn. 
813. 

Ga.—C.J.S. cited in Massey v. State, 177 S.E 2d 79, 81, 
226 Ga 703, cert. den. 91 SO 984, 401 U.S 964, 
28 L,Ed.2d 248 

Ind.—Vaughan v. Martin, 251 N.E.2d 444, 145 Ind 
App. 455 

Iowa—State v Tomquist, 120 N.W.2d 483, 254 Iowa 
1135. 

Md—Herrman v. Director of Patuxent Institution, 182 
A.2d 351, 229 Md 613 

Mich.—Lindsay v Lipson, 116 N W.2d 60, 367 Mich 1 
Minn.—State v. Staat, 192 N.W 2d 192, 291 Minn. 394 
Mo —State v Burchett, 302 S W 2d 9 
Neb—Garska v Hams, 109 NW.2d 529, 172 Neb. 
339. 

Wash.—State v. Clevenger, 417 P 2d 626, 69 Wash 2d 
136. 

Forensic examination 

Wash.—State v. Sullivan, 373 P 2d 474, 60 Wash 2d 
214. 

22. Nurses’ testimony 

Wash.—State v McCoy, 425 P 2d 874, 70 Wash.2d 964, 
cert, den 88 S.Ct. 161, 389 US. 873, 19 L Ed 2d 
155 

23. N.Y.—People v Cook, 205 NY.S.2d 489, 25 
Misc.2d 722 

24. U S.—CJ.S. cited in Hardy v. Riser, D.C.Miss., 
309 F.Supp. 1234, 1238 

Ariz—State v Shaw, 471 P 2d 715, 106 Ariz. 103, cert. 

den. 91 SCt 569, 400 U.S. 1009, 27 L Ed 2d 622 
CaL—Carlton v. Superior Court for Los Angeles Coun¬ 
ty, 67 CaLRptr. 568, 261 C.A.2d 282, reh den 68 
CaLRptr. 469, 261 C A 2d 282. 

Ind.—Vaughan v Martin, 251 N.E.2d 444, 145 Ind 
App. 455. 

Mich.—People v Stevens, 194 N.W.2d 370, 386 Mich. 
579. 

25. U.S.—Woods v National Life & Acc Ins Co., 
CA Pa., 347 F.2d 760. 

Hardy v. Riser, D.C.Miss., 309 F.Supp. 1234 
Alaska—Schade v State, 512 P.2d 907. 

Ark.—Henson v State, 393 S.W.2d 856, 239 Ark. 727, 
app. after remand 501 P.2d 619, 255 Ark. 600—Bo¬ 
gan v. Arkansas First Nat. Bank of Hot Springs, 
462 S W.2d 203, 249 Ark, 840. 

DC—Browne v. Brooke, C.A., 236 F.2d 686, 98 U.S 
App.D.C. 391. 

Md.—Simmons v. Director, Patuxent Institution, 177 
A.2d 409, 227 Md. 661. 

Mich.—People v. Bol, 178 N.W.2d 516, 23 Mich.App. 
244. 

Neb.-Ganka v. Harris, 109 N.W.2d 529, 172 Neb. 
339. 

NY—Milano v. State, 253 NYS.2d 662, 44 Misc.2d 
290. 

Wash.—State v. Kuljis, 422 P 2d 480, 70 Wash.2d 168 
Wis —Rusecki v State, 201 N.W.2d 832, 56 Wis.2d 
299. 

Taking of blood sample 

U S.—Collins v. Howard, D.C.Ga., 156 F.Supp. 322 
Iowa—State v Bedel, 193 N.W.2d 121. 

Kan—Williams v. Hendrickson, 371 P.2d 188, 189 
Kan. 673. 

N.C—State v Bryant, 167 S.E 2d 841, 5 N C App, 21 

26 . U.S—Browne v. Brooke, CA., 236 F.2d 686, 98 
U.S,App.D.C. 391, 

Ga —Massey v. State, 177 S.E.2d 79, 226 Ga. 703, cert. 

den. 91 S.Ct. 984, 401 US. 964, 28 LEd.2d 248. 
Iowa—CJ.S. cited in State v. Mayhew, 170 NW.2d 
608, 615, app. after remand 183 N.W.2d 723. 
N.Y.—Milano v. State, 253 N.Y.S.2d 662, 44 Misc.2d 
290. 
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N.C.—State v Hollingsworth, 139 S.E 2d 235,263 N£ 

A physician making an examination under com 
order, etc. 

U.S —U.S. v Harper, C A.Miss., 450 F 2d 1032. 

Cal —People v. Atkin, 97 CaLRptr. 251, 19 GA.3d 685 
Ill.—People v English, 201 N.E 2d 455, 31 IlL2d 3Dt 
People v Lowe, 248 N.E 2d 530, 109 niAmn 
236. 

Okl.—Koonce v. State, Cr., 456 P.2d 549. Vac. in m 
on oth. grds. 92 S.Ct. 2845, 408 US. 934 n 
L.Ed.2d 748. 

Psychiatrist appointed by court 

Mmn.—State v. Jensen, 174 N W.2d 226, 286 Mum. ft 

Psychotherapist 

Cal —People v Perry, 103 CaLRptr. 161, 499 P.2d l» 
7 C 3d 756 ‘ 
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27. US—Ramer v. U.S, GA.Wash., 411 F 2 d 3 Q, 
cert den. 90 S.Ct. 445, 396 US. 965, 24 T.p^m 
431 

Anz.—Lewin v. Jackson, 492 P. 2 d 406, 108 Anz. 27. 
D.C.—Kendall v Gore Properties, Inc., C A., 236 Fill 
673, 98 U S.App D.C. 378 

Ga —Plummer v. State, 194 S.E 2d 419, 229 Ga. 749 , 
Kan.—State v. Campbell, 500 P.2d 21, 210 Kan. 266, 
Okl— CJS. quoted in Koonce v. State, 456 P 2d 549 , 
562, vac m part on oth. grds. 92 S Ct. 2845,4M 
US 934, 33 LEd.2d 748. 

Wyo.—State v Riggle, 298 P 2d 349, 76 Wyo 1, rd 
den. 300 P.2d 567, 76 Wyo. 1, cert den. 77 S.Ct, 
384, 352 US 981, 1 L Ed 2d 366. 

Defective delinquent 

Md.—Mastromanno v Director, Patuxent Institution, 
221 A 2d 910, 243 Md 704 

Incriminating statements held privileged 
Anz—State v Evans, 454 P.2d 976, 104 Anz 434, 
Professional relation arose 
U.S —U S v Williams, C A.La, 456 F 2d 217. 

28. Anz—State v Evans, 454 P.2d 976, 104 Ariz 
434. 

Cal—People v Lipscomb, 69 CalRptr. 127, 263 
C.A.2d 59. 

Minn —State v. Emerson, 123 N.W.2d 382, 266 Mma 
217. 

Okl —C.J.S. quoted m Koonce v. State, 456 P,2d 549, 
562, vac. m part on oth. grds. 92 S Ct. 2845,408 
U.S 934, 33 L.Ed.2d 748. 

29. Cal.—People v Perry, 103 CaLRptr. 161, 499 
P 2d 129, 7 C 3d 756. 

35. U.S. — Franklin Life Ins. Co. v. William J. Chant 
pion & Co., C A.Mtch., 350 F.2d 115, 26 A.L 

R. 3d 1034, adhered to 353 F.2d 919, cert den. 86 

S. Ct 1445, 384 U.S. 928, 16 LEd.2d 531. 

37. Okl—McSpadden v Mahoney, 431 P.2d 431 
Statements of third person not aiding treatmeat 
Iowa—State v Tornquist, 120 N.W.2d 483, 254 low 

1135. 

39. D C —Wisdom v. Armstrong,’ App., 196 Aid 88. 
Ind—Green v. State, 274 N.R2d 267, 257 Ini 244 
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41. N.Y—People v. Decina, 157 NYS.2d 558, 2 
N.Y 2d 133, 138 N.E 2d 799, 63 A.LJL2d 970. 

Psychiatrist appointed by court as consultant to 
defense counsel 

Cal.—People v Goldbach, App., 103 Cal.Rptr. 800,27 
C.A.3d 563. 

42. Ohto—In re Winstead, 425 N.E.2d 943, 67 Ohio 
App 2d 111, 21 0.0.3d 422. 

One taken to hospital involuntarily 
Kan.—State v. Pitchford, 697 P.2d 896, 10 KanAppJd 
293. 

44. N.C.—Sims v Charlotte Liberty Mut Ins. Co, 
125 S.E.2d 326, 257 N C 32 
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Mental hospital 

Mian.—State v. Fontana, 152 N.W.2d 503, 277 Mmn. 
286. 

48. Anz.—State v. Vicken, 633 P.2d 315, 129 Anz. 
506. 

N.H—State v. LaRoefce, 442 A.2d 602, 122 N.H 231. 
Aaristaat workiag under therapist iednded 
Cal—Luhdorff v. Superior Court (People), 5 Dist., 212 
CalRptr. 516, 166 CAM 485. 

Psychologist not “physician" 

US.—Elliott v. Watkins Trucking Co, C.Alnd, 406 
F.2d 90. 

Privilege extended to include psychologist 

Dd.—R.M.H. v. S.M.H, 259 KJA 376. 
Psychotherapist included 
Mass—Usen v. Usen, 269 N.E2d 442, 359 Mass. 453. 
NY—People v. Blank, 315 N.Y.S.2d 647, 64 M»c.2d 
730. 

Privilege held not to extend to abortion infor¬ 
mation agency 

N.Y.—Montwill Corp. v. Lefkowhz, 321 N.YS.2d 975, 
66 Misc.2d 724. 

“Physician” includes agents who are present 

Wash.—State v. Gibson, 476 P.2d 727, 3 Wash.App. 
596. 

Psychiatrist within privilege 

Mich.—People v. Plummer, 195 N.W2d 328, 37 Mich 
App. 657—People v. Plummer, 195 N.W.2d 328, 
37 Mich App 657. 

Social worker outside privilege 

US.—Fitzgerald v. A. L. Burbank A Co, GA.N.Y., 
451 F.2d 670. 

Psychologist not included 

J.S.—Driscoll v. Schmidt, D.CWis., 354 F.Supp. 1225. 

donnselor at drag treatment center ontside priv¬ 
ilege 

la.—State v. Lassai, 366 So.2d 1389. 

19. Statute providing for privilege not changed by 
statute authorizing admission of written records. 
*.Y.—People v. Preston, 176 N.Y.S.2d 542, 13 Misc.2d 
802. 

50. Conn —State v. Hanna, 191 A.2d 124, 150 Conn. 
457. 

Persons acting under direction of physician in¬ 
cluded 

4.C—State v. Bryant, 167 S.R2d 841, 5 N.CApp. 21 

51. CaL—Green v. Superior Court, In and For San 
Joaquin County, 33 CaLRpir. 604, 220 CJL2d 
121 . 

4ns.—Ladner v. Ladner, 436 So.2d 1366. 
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53. Privilege held to include chiropractor 

nd.—Collins v. Bair, 268 N.E2d 95, 256 Ind. 230. 
56. N.H—In re Brenda H., 402 A.2d 169, 119 N.R 
382. 

fase 

3a.—Myers v. State, 310 S-E2d 504, 251 Ga. 883. 
53. U.S—Franklin Ufe Ins. Co. v. William J. Cham¬ 
pion A Co., GA.Mich., 353 F2d 919. 

58. Kan—GJ5. quoted at length in State v. Pitch- 
ford, 697 P.2d 896, 900, 10 Kan.App.2d 293 

I 295. Matters to Which Privilege 
Extends 
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f 0. Colo.—Nelson v. Grissom, 382 P.2d 991, 152 
Colo. 502. 

).C—Douglas v. U.S., C.A., 239 F.2d 52, 99 U.S.App. 
D.G 232. 
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N.Y.—People v. Downs, 172 N.Y.S2d 377, 5 A.D.2d 
935. 

People v Stager, 236 N.Y52d 1012. 
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Mina—State v Andnng, 342 NW.2d 128 

71. ID.—People v. Hester, 237 N.E2d 466 39 m 2d 
489, cert dam. 90 S.Ct 1408, 397 U,S 660, 25 
LEd.2d 642. 
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Hospital records 
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N.Y.—Mayer v. Albany Medical Center Hospital, 288 
N.Y.S.2d 771, 56 Mnc.2d 239—Application of Do- 
Vkho, 288 N.Y.S.2d 21, 56 Mhc.2d 79-Lynch v. 
Lewis County, 326 N.Y.S.2d 243, 68 Misc.2d 243 
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Records 

U.S.—In re Verplank, D.C.CaL, 329 F.Supp. 433. 

Pa.—la re Stoneroad's Estate, 19 D. A C.2d 493. 9 
Fiduciary 353. 

Medical reports 

Wk—McDonald v. McDonald, 192 N.W.2d 903, 53 
Wk2d 371. 

72. Pa.—Com. ex ret Beemer v. Beeroer, 9 Lebanon 
26, app. quashed 188 A.2d 475,200 Pa^cper. 103. 

Facts not tending to blacken character 

(2) Other facts 

U.S.—Woods v. National Life A Acc. Ins. Co., GA-Pa, 
347 F2d 760. 

73. U S—Massachusetts Mut Life Ins. Co. v. Bret, 
C.A.N.Y., 311 F.2d 463, 100 A.ER.2d 634. 

A psychiatrist appointed by the court 
to examine a defendant may testify as 
to facts learned from and concerning 
defendant which he needed in formu¬ 
lating his opinion concerning defend¬ 
ant's sanity, 73 * 5 but he is proscribed 
from testifying concerning facts 
gleaned from defendant relating to his 
guilt 7310 

735. Midi.—People v. Fredericks, 198 N.W.2d 895, 
40 Mich-App. 425. 

73.10. Mich.—People v. Stevens, 194 N.W.2d 370, 
386 Mich. 579. 

People v. Fredericks, 198 N.W.2d 895, 40 Mich. 
App. 425. 
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1234. 
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Minn. 572, 64 AJLRJM 1052—Roeder v. North 
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Minn. 168-State v. Staat, 192 N.W.2d 192, 291 
Mmn. 394. 

Mo.—F. v. F., App., 333 S.W.26 320. 

75. Iowa-State v. Toraquist, 120 N.WJd 483, 254 
Iowa 1135. 

Medical record held tisrtmhriMe 

Iowa—Newman v. Blom, 89 N.W2d 349, 249 Iowa 
836. 

76. Conn.—Stale v Reid, 149 AJd 698, 146 Coon. 
227. 

D.G—Ferguson v. Quaker City Life Ins. Co. Man. 
App., 146 A.2d 580. 

Iowa—State ex rd. Leas in Interest of O'Neal, 303 
N.W.2d 414. 

N.Y.—Sassower v. Himwich, 236 N.Y.S2d 491, affd. 
245 N.Y&2d 971, 19 A.D.2d 946. 
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77. N.Y.—Gourdtne v. Phdps Memorial Hospital, 
336 N.Y52d 316, 40 A.D.2d 694. 

Montwill Corp. v. Leftowitz, 321 N.Y52d 975, 
66 Mnc.2d 724. 

T% -1 _g^i. 

nyemonpx 

Vt—In re T.L.S., 483 A.2d 1037, 144 Vt 536. 

78. N.Y.—In re Potter’s Will, 263 N.Y.SJd 910, 24 
A.D.2d 812. 

8L D.G—Fisher v Small, Mim.Apm 166 A.2d 744. 

A statutory exception relating to the 
examination of an abused or injured 
child where there is reasonable ground 
to believe that the condition was other 
than accidentally caused by another is 
applicable to an evaluation of a physi¬ 
cian called to examine an injured 
child. 13 - 5 

835 Cal—People v. Stritzhger, 194 CaLRptr. 431, 
668 P.2d 738, 34 C.3d 505. 

Minn —Sure v. Andring, 342 N.WJd 128. 

Ma—Sure ex id. DM. v. Hoester, 681 S.WJd 449. 
N.H.—In re Brenda K, 402 A.2d 169, 119 N.H. 382. 
Wk—Rusecki v. Sure, 201 N.W.2d 832, 56 Wk2d 
299. 

W«34 

84. HL—CLJjS. quoted at length in Gehberger v. WU- 
hihn, 390 N.E2d 945, 947, 28 IRDec. 586, 72 
ULApp.3d 435. 

Mmn.— sure v. Sum, 192 N.w.2d 192, 291 Moan. 394. 
N.Y.—In re Judicial Inquiry, 190 N.YS.2d 406, 8 
A.D.2d 842. 

Mayer v. Albany Medical Center Hospital 288 
N.Y52d 771, 56 MbcJd 239. 

85. Information necemary for perfonmBce of 
pnrfe ariosi! services, etc. 

N.Y.—Parker v. Boston A MJLR-, 173 N.YSJd 842, 5 
A.D.2d 1035. 

87. Mo—F. v. F. t App., 333 S.W^d 320. 

88. US.—Massachusetts Mul life Ins, Co. v. Brea, 
CA.N.Y.. 311 F.2d 463, 100 A.LRJd 634. 

Ala.— CJS, dtod hi Matter of Von Goyt, Gv.App., 
461 So2d 821. 823. 

Iowa—State v. Bedel 193 N.W2d 121. 

Kan.—Sodai v. Gemberirng, 366 P.2d 235, 188 Kan. 
716. 

Mo—F. v. F, Appu, 333 S.W.2d 320. 

N.Y—People v. Eckert, 149 N.Y.2d 644,1 AJX2d 903, 
affcL 157 N.Y52d 551, 2 N.YJd 126, 138 N.E2d 
794—People v. Decrea, 152 N.Y52d 169, 1 
A.DJ2d 592, affiL 157 N.Y52d 558, 2 N.Y.2d 133, 
138 N.E2d 799, 63 A.L.E2d 970—People v. Rnn- 
ion, 162 N.Y.S2d 640, 3 A.DOd 982, am. 164 
N.Y52d 986, 4 A,D.2d 744, revd. on oth. grek 
170 N.Y.&2d 836, 3 MYJd 637, 148 N.E2d 16S, 
cert- den. 78 S.a 1003, 356 US. 963, 2 L.Ed.2d 
1070. 

dark v. Gered, 208 N.Y.S.2d 564, 29 MbcJd 
791. 

Wash.—Randa v. Bear, 312 P.2d 640, 50 Washed 415. 
Evidence »ot prfvfleged 
(7) Ark,—Edwards v. Sure, 429 S.W.2d 92,244 Ark. 
1145. 

Blood test results 

Kam—Sure v. PitcMord, 697 P.2d 896, 10 Kan.Apfx2d 
293. 

W«35 

9®. N.Y—People v. Preston, Co.Ct, 176 N.Y.S2d 
542, 13 Misa2d 802. 

tl Mow—Eickmann v. St Louis Public Service Cow, 
323 S.W.2d 802. 
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2. Ga.— CJS. cited in Cranford v Cranford, 170 

S E.2d 844, 847, 120 Ga.App. 470 
Names, addresses, and telephone numbers, etc. 
(2) Other matters. 

Mich —Schechet v. Kesten, 126 N W 2d 718, 372 Mich. 
346 

3. Ohio—Jenkins v. Metropolitan Life Ins Co, 173 

N.E.2d 122, 171 Ohio St. 557 

5. Ga—CJ.S. cited in Johnson v. State, 331 S.E.2d 

578, 585, 254 Ga. 591. 

6. Mass.—Kramer v. John Hancock Mut Life Ins 

Co., 146 N.R2d 357, 336 Mass. 465 
9. Ga.—C.J.S. cited in Johnson v State, 331 S.E2d 
. 578, 585, 254 Ga. 591 

Ind.—In re Beck’s Estate, 240 N E 2d 88, 143 Ind.App 
291 

N.Y.—Hindin v. Mutual Trust Life Ins Co., 195 N.Y. 
S.2d 457 

15. DC.—Ferguson v. Quaker City life Ins. Co., 
Mun.App., 129 A.2d 189. 

Iowa—Newman v. Blom, 89 N.W.2d 349, 249 Iowa 
836. ' 

N.Y.—Montwill Corp v Lefkowitz, 321 NY.S2d 975, 
66 Misc.2d 724. 

Results of blood test 

NJ.—State v Dyal, 478 A.2d 390, 97 N.J 229 disap¬ 
proving State v Amaniera, 132 N J.Super. 597, 334 
A 2d 398 
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19. D.C.—Ferguson v, Quaker City Life Ins Co, 
Mun.App., 146 A.2d 580 

N.Y.—People v. Preston, 176 N Y S.2d 542, 13 Misc.2d 
802. 

Likewise, information obtained by a 
physician in examining parts removed 
from a patient of other physicians is 
privileged. 245 

24.5. Ind.—Schlarb v Henderson, 4 N.E.2d 205, 211 
Ind. 1 

25. Ind.—Robertson v. State, 291 N.E 2d 708, 155 
Ind.App. 114. 

Ohio—Vincenzo v. Newhart, 219 N.E 2d 212, 7 Ohio 
App.2d 97, affd. 227 N E 2d 627, 11 Ohio St.2d 63 

26. Md.—Simmons v. Director, Patuxent Institution, 
177 A 2d 409, 227 Md. 661. 

The fiduciary nature of the physi¬ 
cian-patient relationship should pre¬ 
clude a physician from testifying 
against his patient as a liability ex¬ 
pert. 305 

30.5. N.J.—Piller by Piller v. Kovarsky, 476 A.2d 
1279, 194 NJ.Super. 392. 
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31. U.S.—Woods v. National Life & Acc. Ins Co., 

C. A.Pa, 347 F.2d 760. 

Lora v. Board of Ed of City of New York, 

D. C.N.Y., 74 F.R.D. 565. 

Cal.—Carlton v Superior Court for Los Angeles Coun¬ 
ty, 67 Cal.Rptr. 568, 261 C.A.2d 282, reh. den. 68 
CaLRptr. 469, 261 C.A.2d 282. 

Conn.—State v. White, 363 A.2d 143, 169 Conn. 223, 
cert, den 96 S.Ct 469, 423 U S. 1025, 46 L.Ed 2d 
399. 

Ind.—Baker v. Whittakfer, 182 N.E 2d 442, 133 Ind. 
App. 347. 

Iowa—State ex rel. Leas in Interest of O’Neal, 303 
N.W 2d 414. 

Kan.—State v. George, 575 P2d 511, 223 Kan. 507. 
La.—State v. Carter, 383 So 2d 357. 

N Y.—Bernstein v. Lore, 398 N.Y S.2d 388, 59 A D.2d 
65U 


Miss.—Reynolds v West, 115 A 2d 742, 237 Miss. 613. 
Ohio—Vincenzo v. Newhart, 219 N E.2d 212, 7 Ohio 
App.2d 97, affd. 227 N E.2d 627, 11 Ohio St.2d 63. 
Okl—Hammonds v. State, Cr., 366 P2d 111. 

Pa.—Com v Goldblum, 447 A.2d 234, 489 Pa. 455. 
Tex.—Brown v. State, Civ.App., 612 SW2d 83. 

Wash.—C.J.S. cited in State v Broussard, 529 P2d 
1128, 1130, 12 Wash.App 355. 

Report to opposing counsel 

(2) Other matters 

Cal.—Jorgensen v. Superior Court In and For Sonoma 
County, 329 P.2d 550, 163 C.A.2d 513 

Psychotherapist may testify as to diagnosis of 
mental condition 

Ark.—Home v. State, 677 SW.2d 856, 12 Ark.App. 
301 

Psychiatrist employed to report to court 

Ariz.—State v. Nelson, 448 P.2d 402, 104 Anz. 52 
Iowa—State v. Cole, 295 N W 2d 29. 

Waiver 

D C.—Jones v. Prudential Ins. Co of America, App., 
388 A.2d 476 

38. Okl.—St Louis-San Francisco Ry. Co. v. Kilgore, 
366 P.2d 936 

§ 297. -Communication in Fur¬ 

therance of Criminal Pur¬ 
pose 

39. U.S.—US. v. Williams, C.A.La, 456 F.2d 217 
Ind.—Green v. State, 274 N.E.2d 267, 257 Ind. 244. 
NJ—State v Risden, 254 A 2d 812, 106 NJ Super 

226, mod. on oth grds. 264 A 2d 214, 56 N J. 27 
Wash—State v. Boehme, 430 P2d 527, 71 Wash.2d 
621, cert. den. 88 S Ct 1259, 390 U S 1013, 20 
L.Ed.2d 164 

Complicity in unauthorized practice of medicine 

N.Y.—People v Varas, 2 Dept., 487 N Y S 2d 577, 110 
A D 2d 646. 

The mere fact that a patient commu¬ 
nicates his intent to commit a future 
crime does not, in and of itself, render 
the communication unprivileged. 415 

41.5 U S.—Mutual of Omaha Ins Co. v. A men can 
Nat Bank and Trust Co., D.C.Minn , 610 F.Supp. 
546. 

§ 298. -Condition or Ailments 

of Patient 

42. U.S.—Taylor v. Reo Motors, Inc., C A.Kan, 275 
F.2d 699 

Miss.—New Orleans & N E R. Co. v. Shows, 128 So.2d 
381, 240 Miss. 604. 

Pa.—Cataldi v. Cataldi, 21 D. & C.2d 226, 107 P.LJ 
405. 

Wyo.—Peters v. Campbell, 345 P.2d 234, 80 Wyo 492 
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43. Idaho—Barker v. Barker, 440 P.2d 137, 92 Idaho 
204. 

Wash—State v. Sullivan, 373 P2d 474, 60 Wash 2d 
214. 

45. Iowa—Shepherd v. McGinnis, 131 N.W.2d 475, 
257 Iowa 35. 

47. Mich.—Bendford v National Life & Acc. Ins 
Co., 96 N.W.2d 113, 356 Mich 52. 

N.Y.—Tinney v. Neilson’s Flowers Inc., 305 N.Y.S.2d 
713, 61 Misc 2d 717, affd. 314 N.Y.S.2d 161, 35 
A.D.2d 532. 

§ 299. Communications in Presence 
or Hearing of Third Per¬ 
sons 

48. Ark.—Axnencan Republic Life Ins. Co. v. Eden- 
field, 306 S.W.2d 321, 228 Ark. 93. 

Colo.—People In Interest of R.G., App., 630 P.2d 89. 
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Iowa— CJS. cited in State v. Tomquist, 120 NVi 
483, 495, 254 Iowa 1135. J 

Kan.—State v. Cofer, 353 P.2d 795, 187 Kan. j 
Minn.—State v. Staat, 192 N.W.2d 192, 291 Minn. 35 
Miss —Ramon v. State, 387 So.2d 745. 

N.H.—State v LaRoche, 442 A.2d 602, 122 N.H .2 
Teim — Ellis v. Ellis, 472 S.W.2d 741, 63 ToblA, 
361. 

49. U S.—Franklin Life Ins. Co. v. William J. Q* 
pion & Co., CA.Mich., 353 F. 2 d 919. 

Neb.—Branch v Wilkinson, 256 N.W.2d 307,198 Ki 
649. 

50. U S,—Franklin Life Ins. Co. v. William J. Ch* 
pion & Co., C.A Mich., 353 F.2d 919. 

Ind.—Doss v State, 267 N.E.2d 385, 256 Ind. r 

Police guard 

Kan.—State v. George, 575 P.2d 511, 223 Kan. S 
NJ.—State in Interest of M.P C, 397 A.2d 1092, ] 
NJ Super 131, disapproving State v. Amanit 
334 A.2d 398, 152 NJ.Super. 597. 

Wash—State v. Gibson, 476 P.2d 727, 3 WastuA 
596 

Jail official 

Mich.—People v. Bland, 218 N.W.2d 56, 52 MkjIlA 
649. 

Where patient knows that infora 
tion obtained by a doctor is to be traj 
mitted to a third person, such infora 
tion is not privileged. 50 5 

50.5. Colo.—Conyers v. Massa, App., 512 P2d : 

51. Mo —State v Burchett, 302 S W.2d 9. 

N.C.—Smith v State, 257 S.E 2d 399, 298 N.C 
Wash.—State v. Kuljis, 422 P 2d 480, 70 Wash.2d 
No showing that conversation was private 
Mo.—State v. Schupp, App., 677 S.W.2d 909 
Removal of bullet 

Mo.—State v. Scott, 491 S.W2d 514. 

52. Ind —In re Beck’s Estate, 240 N.E 2d 88, 

Ind App 291. 

N.Y —People v. Decma, 157 N.Y S.2d 558, 2 K’ 
133, 138 N.E.2d 799, 63 A.L.R.2d 970-Peop 
Singer, 236 N.YS.2d 1012. 

Presence of spouse 

Tenn—Ellis v. Ellis, 472 S.W.2d 741, 63 TennAfp 
361 

54. Husband-wife counseling sessions wfik 
psychiatrist 

Ga.—Sims v. State, 311 SE.2d 161, 251 Ga. 877. 

55. Disclosure reasonably necessary for » 
complishment of medical consultation*! 
purpose 

Cal.—Blue Cross of Northern California v. Superior 
Court of Yolo County, 132 CalRptr 635, 61 
C.A.2d 798, 
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58. U S.—Panko v. Consolidated Mut. Ins. Co., GA. 
Pa., 423 F.2d 41. 

Md.—Savage v Director, Patuxent Institution, 244 
A 2d 899, 5 Md.App. 1. 

Mich.—People v. Wasker, 91 N.W.2d 866, 353 Mb. 
447 

Mont.—Matter of Sonsteng, 573 P 2d 1149, 175 Moat. 
3°7. 

N.Y,—Mayer v. Albany Medical Center Hospital 288 
N.Y.S.2d 771, 56 Misc,2d 239. 

In-custody physical examination 
Ariz.—State v Sturgis, 553 P 2d 665, 113 Artt. 311 
La.—State v Berry, 324 So.2d 822, cert den. 96 sa 
1731, 425 U.S. 954, 48 L.Ed 2d 198. ' 
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teceiving drug dependency treatment as condi¬ 
tion of probation 

'onn.—State v. White, 363 A.2d 143, 169 Ccnn 223, 
cert den. 96 S.Ct 469, 423 U S 1025, 46 L Ed2d 
399. 

nvoloutury civil commitment of mentally 01 
person 

U—In re Beverly, 342 So.2d 481, 97 A L R 3d 767 
Computerized medical records 
IY.—Volkman v. Miller, 363 N E 2d 355, 41 N Y 2d 
946, 394 N.Y S 2d 631 

a custody blood alcohol test 

ad.—Pollard v State, App.. 439 N E2d VI 
IJ —State in Interest of M P C, 397 A 2d 1092, 165 
N.J Super. 131, disapproving State v Amament, 
334 A,2d 398, 132 NJ Super 597 
9, US—Mutual of Omaha Ins Co v American 
Nat Bank and Trust Co, D.GMmn, 610 F Supp. 
546. 

.nz.—State v, Freeman, 559 P 2d 152, 114 Anz. 32— 
State v Santeyan, 664 F,2d 652, 136 Am 108 
,rk —Ragsdale > State, 432 S W 2d 11, 245 Ark 296 
)C—Ferguson v Quaker City Life Ins. Co, Mun. 
App.. 129 A 2d 189 

ud—Alder v State, 154 NE2d 716, 239 Ind 68 
awa—State v. District Court of Iowa, In and For Lmn 
County, 218 N W 2d 641 

lich —Bendford v National Life & Acc. Ins Co, % 
N W 2d 113, 356 Mich 52. 

4inn—State v Staat, 192 N W 2d 192, 291 Mmn 394 
Jeb —Branch v. Wilkinson, 256 N.W 2d 307, 198 Neb 
649 

l.Y —People v Preston, 176 N Y S 2d 542, 13 Misc 2d 
802—People v McAlpm, 270 NYS.2d 899, 50 
Misc 2d 579—Matter of Handicapped Child, 460 
N.YS2d 256, 118 Misc 2d 137 
f.C —Capps v Lynch, 116 SE2d 137, 253 NC 18 
)hio—In re Roberto, 151 NE2d 37, 106 Ohio App 
303 

>r-State v O’Neill, 545 P2d 97, 274 Or. 59 
/ 1.—State v Hohman, 392 A 2d 935, 136 Vt 341, app 
after new trial 420 A 2d 852, 138 Vt 502 

Records kept at veterans administration hospital 

/a.—Basham v Terry, 102 SE2d 285, 199 V a 817 

Urinalysis 

Wash —State v Rochelle, 527 P 2d 87, 11 Wash App 
887. 

Prepaid health care plan 

Cal—Blue Cross of Northern California v Superior 
Court of Yolo County, 132 CalRptr 635, 61 
C A3d 798 

Blood sample 

Mich.—Osborn v. Fabatz, 306 NW.2d 319, 105 Mich 
App. 450. 

Neb.—Branch v Wilkinson, 256 N W 2d 307, 198 Neb 
649. 

Wis.—State v Jenkins, 259 N W.2d 109, 80 Wis 2d 426 

Noncustodial blood tests incidental to automo¬ 
bile accident 

Mo—Gonzenbach v. Ruddy, App., 645 SW2d 27 

60. Cal.—Newell v. Newell, 303 P 2d 839, 146 C A.2d 
166 

61, U.S—State Mut. Life Assur. Co v Wittenberg, 
CA.Ark„ 239 F 2d 87 

Cal—In re S.W Los Angeles County Dept, of Public 
Social Services v Rosemary W., 145 Cal.Rptr, 143, 
79 C A 3d 719 

HL—Stafford v. City of Chicago, 143 NE2d 68, 14 
III. App 2d 114 

La.—State v Walker, 376 So 2d 92 
N.C.—Capps v. Lynch, 116 SE.2d 137, 253 NC. 18— 
Gustafson v. Gustafson, 158 SE2d 619, 272 N.C. 
452 

Vt-State v. Johman, 392 A 2d 935, 136 Vt 341, app 
after new trial 420 A.2d 852, 138 Vt, 502. 

Hospital records 

Mich-People v. Lapsley, 182 N.W 2d 601, 26 Mich. 
App, 424 


Mo —State ex rel Benoit v. Randall, 431 S.W 2d 107. 
N.J —Lmck v Kessler Memonal Hospital, 257 a 2d 
134. 107 N.J .Super. 121 

N Y —Montwiil Corp, v Lefkowitz, 321 N.Y52d 975, 
66 Mac 2d 724. 

N C —Sims v Charlotte Liberty Mu! Ins. Co, 125 
SE2d 326, 25” NC. 32 

Physical articles 

Mmn —State v Staat, 192 N W 2d 192, 291 Minn. 394 
64. U S —Doe v Anker. D C.N Y . 451 F Supp, 241, 
rcmd, C.A , 614 F.2d 1286, cert den. 100 S.Ct. 
2970, 446 U S 986, 64 L Ed 2d 844. 

Cal —Coiliiw v Superior Court In and For Lot Angetes 
County. 141 Cal Rptr 273, 74 C A 3d 47 
Tex —Ex parte Watson, Cr App., 606 S.W’ 2d 902. 

Wjs —Sute v Washington, 266 N W,2d 597, 83 Wis 2d 
*CS 

Records required to be kept 

t2j Narcotics records pan of patient’s record 
US—Anderson v Reynold*, DC Utah, 342 FSupp. 
101, affd C A. 476 F.2d 665. 

“New bora” record made by nurse. 

Mo—F v F, App, 333 SW 2d 320 

Prescription 

Ohio—State v Treadway, 328 N.E.2d 825 
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66. Wyo —CJjS. quoted ia Peters » Campbell, 345 
P 2d 234, 239, 80 Wyo 492 

Administrative investigations 

US—Anderson v. Reynolds, C A Utah, 476 F.2d 665 

67. Ark.—Hughes v State, 574 S.W.2d 888, 264 Ark. 
723 

N.J.— CJJS. cited in Osterman v. Ehrenworth, 256 
A 2d 123, 127, 106 NXSupcr 515 
Wyo—CJ.S. quoted ia Peters v Campbell, 345 P 2d 
234, 239, 80 Wyo 492 

68. Cal,—People v Combes, 14 Cal Rptr. 4, 363 P 2d 
4, 56 C.2d 135 

People v. Gonzales, 5 Cal Rptr 920, 182 C.A.2d 
276—People v. Scherr, 77 Cal Rptr 35, 272 C.A.2d 
165 

Ga—Leggett v State, 259 S.E 2d 476, 244 Ga. 226 
Idaho-State v Cobarn, 354 P 2d 751, 82 Idaho 437 
Mont.—State v Campbell, 405 P.2d 978, 146 Mont 
305 

Fdouy cases 

Kan—State v Campbell, 500 P.2d 21, 210 Kan. 265. 

69. Or.—State v Betts, 384 P.2d 198, 235 Or. 127, 7 
A L.R.3d 1445 

70. Ark.—Ragsdale v State, 432 S.W.2d 11, 245 Ark. 
296. 

Hawaii—State v. Swier, 666 P.2d 169, 66 Hawaii 448. 
Iowa—Rutten v. Investors Life Ins, Co. of Iowa, 140 
N.W.2d 101, 258 Iowa 749. 

N Y.—In re Abortions in Kmgs Comity, 135 N.Y S 2d 
381, 206 Mtsc. 830, affd. 143 N.Y.S,2d 501, 286 
App Div 270—People v Fyfe, 166 N.Y S.2d 976, 6 
Misc.2d 524—People v McAlpia, 270 N.Y.S2d 
899, 50 Misc.2d 579. 

Wash—State v Sulhvan, 373 P.2d 474, 60 Wasb.2d 


Privilege applies in grand jury proceedings 

N.Y-People v. Eckert, 142 N.Y.SJd 657, 208 Misc. 
93, mod on oth grds. 149 N Y.S.2d 644, 1 A.D.2d 
903, affd. 157 N.Y.S.2d 551, 2 N.Y 2d 126, 138 
N.R2d 794—People v Preston, Co.CL, 176 N.Y 
S.2d 542, 13 Misc.2d 802 

Preliminary proceedings 

N.Y —People v. Preston, Co.Ct., 176 N.Y.S.2d 542, 13 
Mtsc 2d 802 
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Privilege held applicable <mfy fa crinfaal pro- 

U.S—Rhodes V. Metropolitan Uk Ins. Ccx, U S.CA., 
172 E2d 183. cert den. 337 U.S. 930, 69 S.CL 
1495, 93 LEd. 1738. 

La.—Moos* v. AbdaHa, 178 So.2d 273. 248 U. 344. 
73. Wash.—State v Clevenger, 417 P.2d 626, 69 
Wash 2d 136. 

The privilege has been held not to 
exist where the patient institutes an 
action in which the testimony of the 
physician is necessary and relevant 71 * 5 

73.5. Wife’s separation suit 
La —Pennaon v Provident Life A Acc. fas. Co., App., 
154 So 2d 617, writ rtf. 156 So.2d 226, 244 La. 
1019 

The privilege applies to actions for 
personal injuries and for malprac¬ 
tice. 73 iC 

73.10. U.S-Boyd v. Wrisley, D GMSch., 228 
F.Supp 9. 

Other cases deny application of the 
privilege in malpractice actions. 7311 

73.11. Mo—Hartky v. Calbrtath, 106 SW. 570, 127 
Mo.App 559. 

Ohio—Otto v. Miami Valley Hospital Soc. of Dayton, 
Ohio, Inc., 266 N.E2d 270, 26 Ohio Misc. 72. 

The privilege has been held not to 
apply with respect to examinations by 
state physicians in statutory proceed¬ 
ings relating to compulsory treatment 
of narcotic addicts. 7315 

73.15. NY.—People v. Fuller, 248 N.E.2d 17, 24 
N.Y.2d 292, 300 N.Y.S.2d 102. 

The privilege does not obtain in an 
action in which the condition of the 
patient is an element or factor of a 
claim or defense of patient 73 20 

73Kan.—Slate v. Campbell, 500 P.2d 21, 210 
Kan. 265. 

Policies of confidentiality of alcohol 
and drug abuse patient records and of 
physician-patient relationship may be 
outweighed where the interests of 
young children are involved in a child 
protective proceeding and a court may 
therefore order the production of such 
records together with the testimony of 
the patient's treatment 73 25 

73J5. N.Y.—Matter of Doe OriKUtm, 402 N.YSJd 
958, 93 Misc.2d 479. 

76. N.Y.—People v. Preston, 176 N.Y3.2d 542, 13 
Misc.2d 802. 

Judicial mad qmHudidtl proceeding* 

Mich—Cartwright v. Maccabees Mut Life Ins. Co., 
238 N.W.2d 368, 65 Mk&App. 670, revd. on otit 
grds. 247 N.W^d 298, 398 Mich. 238. 

In a child custody case the patient 
physician privilege must yield to the 
paramount rights of the child* 76 * 3 

763. Fraarfiatinit of party’s h oa pifil record by coart 
without making it part of record of proceed i ng. 
N Y.—People ex rd Chi tty v. Fitzgerald, 244 N.Y.SJd 
441, 40 Miscld 966. 

Privilege applicable ouly fa criminal cases Inap¬ 
plicable in child custody proceeding 

La—Moosa v AbdaHa, 178 So.2d 273, 248 La. 344. 
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Divorce proceeding 

N.J.—D. v. D., 260 A.2d 255, 108, N.J.Super. 149 
77. Miss.—Ritter v. Johnson, 123 So,2d 617, 239 
Miss. 427. 
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84. NJ—D. v. D., 260 A.2d 255, 108 NJ.Super 149. 
N.Y.—In re Allen, 204 N.YS.2d 876, 24 Misc.2d 763, 
app. dism. conditionally 217 N.YS.2d 478, 13 
A.D.2d 473. 

Qualified privilege 

N.H.—In re Kathleen M., 493 A2d 472, 126 N.H. 379. 

90. Minn.—Danussi v. Easy Wash, Inc., 134 N.W.2d 
138, 270 Minn. 465. 

91. Okl.—O.K. Iron & Metal Co. v. Sandoval, 434 
P.2d 247. 

The privilege has been held to apply 
as to a prior examination as private 
patient 91 * 5 

91.5. Okl.—Griffin Grocery Co. v. State Indus. Com¬ 
mission, 272 P.2d 406. 

§ 302. Necessity, Time, and Mode of 
Objection 

92. Cal.—People v. Scott, 66 Cal.Rptr. 257, 259 
GA.2d 268. 

N.Y.—People v. Eckert, 157 NY.S.2d 551, 2 N.Y.2d 
126, 138 N.E.2d 794. 

Saunders v. United Mut Life Ins. Co., 172 N.Y. 
S.2d 443, 9 Misc.2d 285—Beach v. Chi Transfer 
Corp., 199 N.Y.S.2d 74, 23 Misc.2d 47. 

Tex.—French v. Brodsky, Civ.App., 521 S.W.2d 670, 
err. ref. no rev. err. 

Where patient not a party to proceedings 

Cal.—Rudnick v. Superior Court of Kem County, 114 
CaLRptr. 603, 523 P.2d 643, 11 C.3d 924. 

93. U.S.—Ross v. Popper, D.C.N.Y., 9 B.R. 485. 
Alaska—Johnston v. State, 489 P.2d 134. 

Ariz.—Gordon v. Industrial Commission, 533 P.2d 
1194, 23 Ariz.App. 457. 

Ark.—Montgomery v. First Nat. Bank of Newport, 439 
S.W.2d 299, 246 Ark. 502. 

CaL—People v. Hamilton, 299 P.2d 716, 143 CA.2d 
305—Vogan v. McLaughlm, 342 P.2d 18, 172 
GA-2d 65—People v. Clark, 60 Cal-Rptr. 524, 252 
GA.2d 524. 

Fla.—In re Beverly, 342 So.2d 481, 97 AX.R.3d 767 
Wyo.—State v. Kump, 301 P.2d 808, 76 Wyo. 273. 
Privilege held sufficiently invoked 
U.S.—U.S. V. Hoffa, C.A.Tenn., 349 F.2d 20, affd. 87 
S.CL 408, 385 U.S. 293, 17 L.Ed.2d 374, reh. den. 
87 S.Ct 970, 386 U.S. 940, 951, 17 L.Ed.2d 880 
Cola—Thrap v. People, 558 P.2d 576, 192 Colo. 341. 
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94. La.—GJ.S. cited fat McConkey v. Pinto, 305 
So.2d 469, 471. 

96. U.S.—US. v. Schmidt, D.GPa., 343 F.Supp. 444, 
op. Supp. 360 F.Supp. 339. 

98. Colo.—Stauffer v. Karabrn, 492 P.2d 862, 30 
ColoApp. 357. 

99. US.—Fleet Messenger Service, Inc. v. Life Ins. 
Co. Of North America, D.GN.Y., 205 F.Supp. 
585, affd., GA, 315 F.2d 593—Tillotson v. 
Boughner, D.GI1L, 238 F.Supp. 621, revd. on oth. 
grds., C.A., 350 F.2d 663. 

CaL—People v. Kroeger, 37 Cal.Rptr. 593, 390 P,2d 
, 369, 61 C.2d 236. 

Maas.—KendaU v. Atkins, 372 N.E.2d 764, 374 Mass. 
320. 

N.Y.—People v. Santiago, 326 N.Y.S.2d 332, 68 
Miac^d 85. 

Pre-trial motion he)d premature 

N.Y.—Pye v. Hoehn, 221 N.Y.S.2d 10, 31 Mlsc.2d 712. 


Held timely although made after objection on 
other ground refused 

U.S.—U.S V. Jacobs, D C.Cal., 322 F.Supp. 1299. 

First opportunity 

Cal—Mize v. Atchison, T & S.F. Ry. Co, 120 Cal. 
Rptr 787, 46 C.A.3d 436 

I. Mo.—Hutchinson v. Steinke, App., 353 S.W.2d 

137 

NY.—People v. Santiago, 326 NY.S2d 332, 68 
Misc.2d 85. 

5. U.S.—U. S v El Paso Co, C.A.Tex., 682 F.2d 530, 
reh. den. 688 F.2d 840, cert. den. 104 SCt. 1927. 

Cal.—People v Scott, 66 Cal.Rptr. 257, 259 C.A.2d 
268. 

S.D.—State v. Jaques, 256 N.W.2d 559. 

Objection insufficient 

Ark.—Arkansas Nat. Bank v. Cleburne County Bank, 
525 S.W 2d 82, 258 Ark. 329. 

§ 303. Who May Object 
Library References 
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II. U.S.—Schwimmer v. U.S., C.A.Mo., 232 F.2d 
855, cert. den. 77 SCt. 48, 352 U.S. 833, 1 
L Ed 2d 52—U.S. v. Hodges, GA.Ky., 448 F2d 
1309. 

Ariz.—State v Gnswold, 457 P.2d 331, 105 Anz. 1. 

Conn.—State v. Storlazzi, 464 A.2d 829, 191 Conn. 453. 

SC.—State v Doster, 284 S.E.2d 218, 276 SC 647, 
cert. den. 102 S.Ct. 566, 454 U.S. 1030, 70 L.Ed.2d 
473. 

12. U.S.—Gamer v. Wolfmbarger, C.A.Ala., 430 F.2d 
1093, cert. den. 91 S.Ct. 1191, 401 U.S. 974, 28 
L.Ed.2d 323, on remand, D.C., 56 F.R.D 499. 

Tillotson v Boughner, D.GU1., 238 F.Supp. 621, 
revd. on oth. grds., C.A., 350 F2d 663—Reserve 
Life Ins. Co. v. Davis Hospital, Inc., D.C.N.C., 36 
F.R.D. 434—In re Ryder, D.GVa., 263 F.Supp 
360, affd., C.A., 381 F.2d 713—U.S. v. King, D.C. 
Cal., 335 F.Supp. 523, affd. in part, revd. in part on 
oth. grds., C.A., 478 F.2d 494, cert, den 94 S Ct. 
Ill, 414 U.S. 846, 38 LEd.2d 94, cert. den. 94 
S.Ct. 2628, 417 U.S. 920, 41 L.Ed.2d 226 

Ariz.—S>tate v. Hunt, 406 P.2d 208, 2 Ariz.App. 6. 

Ark.—American Pioneer Life Ins. Co. v. Turman, 495 
S.W.2d 866, 254 Ark. 456. 

Cal —D I. Chadboume, Inc. v Superior Court of City 
and County of San Francisco, 36 Cal.Rptr. 468, 
388 P.2d 700, 60 C 2d 723. 

People v. Dubrin, 43 Cal.Rptr. 60, 232 GA.2d 
674. 

Colo.—Week v. District Court of Second Judicial Dist., 
408 P.2d 987, 158 Colo. 521. 

Ind.—In re Beck’s Estate, 240 N.R2d 88, 143 Ind.App. 
291. 

Iowa—Bailey v. Chicago, B. & Q.R. Co, 179 N W.2d 
560. 

Mich.—Gaertner v. State, 180 N.W.2d 308, 24 Mich. 
App. 503, affd. 187 N.W.2d 429, 385 Mich. 49- 
People v Bortnik, 184 N.W.2d 275, 28 Mich.App 
198—People v. Williams, 197 N.W.2d 336, 39 
Mich. App. 91. 

Minn.—State v. Peterson, 123 N.W.2d 177, 266 Minn. 
77. 

Mo.—In re M- P- S-, App., 342 

S.W.2d 277—Erickson v. Civic Plaza Nat. Bank of 
Kansas City, App., 422 S.W.2d 373—Bremer v 
State, 307 A.2d 503, 18 Md App. 291, cert. den. 94 
S.Ct. 1440, 415 U.S. 930, 39 L.Ed.2d 488—State ex 
rel Gonzenbach v. Eberwein, App., 655 S.W.2d 
794. 

Mont.—Johnson v. St Patrick's Hospital, 448 P 2d 729, 
152 Mont. 300. 

NJ.—In re Callan, 300 A.2d 868, 122 NJ.Super. 479, 
affd. 312 A.2d 881, 126 NJ.Super. 103, revd. on 
oth. grds., 331 A.2d 612, 66 NJ 401. 

N.G—Brown v. Green, 165 S.E.2d 534, 3 N.CApp. 
506, app. after remand 175 S.E.2d 379, 9 N.C.App. 
12 . 
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Okl.—Kizer v. State, Cr., 468 P. 2 d 56 
Pa.—Com v McKenna, 213 A2d 223, 206 

317 ^ 

R.I.—Lapan v. Lapan, 217 A.2d 242, 100 R.L 4 * 
Wash.—State v. Boehme, 430 P.2d 527, 71 

621, cert. den. 88 S.Ct. 1259, 390 US 1013, g 
L.Ed.2d 164—Victor v. Fanning Starkey Ca'tt 
P 2 d 323, 4 Wash.App 920. 

Wis.—Foryan v. Firemen’s Fund Ins. Co, 133 NWj 
724, 27 Wis.2d 133. 

State’s witness 

Md.—Avery v State, 292 A.2d 728, 15 Md.App. fig 
app. dism. cert. den. 93 S.Ct 1499, 410 U.S. 97 ] 
36 L.Ed 2d 173. 

Minn.—State v. Madden, 201 N.W. 297, 161 Mina ft 
N.Y.—State v. Preston, 176 N.Y.S.2d 542, 13 Mat} 
802. 

N.G—Capps v. Lynch, 116 S.E.2d 137, 253 N.C« 
Old.—Hurt v. State, Cr., 303 P.2d 476. 

Investigator hired by attorney may rfafr « 
behalf of client 

Tex.—Bearden v. Boone, App. 7 Dist., 693 S.W.2d 21 
Corporation held entitled to assert privilege 
U.S —Radiant Burners, Inc. v. American Gas Aki 
C.A.I11., 320 F. 2 d 314, 98 AL.R.2d 228, certde 
84 S.Ct. 330, 375 U.S. 929, 11 L.Ed.2d 262—U! 
Bartone, C.A.Ohio, 400 F.2d 459, cert fa. 1 
S.Ct. 631, 393 U.S. 1027, 21 L.Ed.2d 571—US. 
Piccini, C.A.N.Y., 412 F.2d 591, cert den. 90 SC 
923, 397 U.S. 917, 25 L.Ed.2d 98-Gamer v. Vc 
finbarger, C A.Ala., 430 F.2d 1093, cert fa \ 
S.Ct. 1191, 401 U.S. 974, 28 L.Ed.2d 323. C 
remand, D.C., 56 F.R.D. 499. 

Lee Nat Corp. v. Deramus, D.C.Del, 3 
FSupp 224. 

Cal.—Kerns Const Co. v. Superior Court for Om 
County, 72 Cal Rptr. 74, 266 C.A. 2 d 405. 

Ill.—Golminas v. Fred Teitelbaum Const Co., 2 
NE.2d 314, 112 IU.App.2d 445. 

N.Y.—Ford Motor Co v. O. W. Burke Co., 299 R 
S,2d 946, 59 Misc.2d 543. 

Public agencies 

Cal.—Sacramento Newspaper Guild v. Sacrema 
County Bd. of Sup’rs, 69 Cal.Rptr. 480,263 GA. 
41. 

13. U.S.—U.S. v. Figueroa-Paz, C.A.Anz., 468 F. 
1055. 

Cal.—People v. Dorsey, 120 Cal Rptr 508, 46 GA. 
706 

Ky—Taylor v. Com., 302 S.W.2d 378. 

N.Y.—People v. Melski, 217 N.Y.S.2d 65, 10 N.Y, 
78, 176 N E.2d 81. 

People v. Helmus, 269 N.Y S2d 613,50 Mac 
47. 

Ohio—Diehl v Wilmot Castle Co., 271 N.R2d 261, 
Ohio St.2d 249. 

Wash.—Swearingen v. Vik, 322 P.2d 876, 51 Wadi 
843. 

14. U.S.—American Cyanamid Co. v. Hercules ft 
der Co., D.C.Del., 211 FSupp. 85. 

Iowa—Martin v. Cafer, 138 N.W.2d 71, 258 Iowa 1 
N J.—Beecroft v. Point Pleasant Printing & Pub. C 
197 A.2d 416, 82 NJSuper. 269. 

N.Y.—People v. Preston, 176 N.Y.S.2d 542,13 Mac 
802. 

Natural guardian 

Mo.—In re M- P- S-, App., 

S.W.2d 277. 

Reporter 

Ind.—Lipps v. State, 258 N.E.2d 622, 254 Ind. 14 
Hestand v. State, 273 N.E.2d 282, 257 Ind. I 
N.Y.—People v. Marahan, 368 N.Y.SJd 685, 
Misc.2d 637 

Mental patient 

U.S.—Fdber v. Foote, D.GConn., 321 F.Supp. 

Government 

U.S.—Carr v. Monroe Mfg. Co., GAMiss, 4311 
384, cert. den. 91 S.Ct 456, 400 U.S, 100ft 
L.EcLld 451. 
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Carriers other than carrier fifing accident report 

U S —Blankenship v. General Motors Corp., C.A Ohio, 
428 F 2d 1006. 

Accountant 

U S —Baylor v. Mading-Dugan Drug Co, D C Ill., 57 
F.R.D. 509 

Corporate employer 

N Y —People v Bonnakemper, 345 N.Y.S.2d 900, 74 
Misc.2d 696. 

Head of departaest 

U.S.—Ethyl Corp, v. Environmental Protection Agency, 
GA.Va,, 478 F.2d 47 

16, Iowa—Bailey v. Chicago, B. & QR Co, 179 
N.W.2d 560. 

N.H.—Stevens v Thurston, 289 A.2d 398, 112 NH 
118 

Wis—McDonald v McDonald, 192 N.W2d 903. 53 
Wis 2d 371, 

18. “Successor” entitled to assert privilege 

U,S.—In re Crescent Beach Inn, Inc, Bkrtcy Me, 37 

B R. 894, reconsideration den 40 B R 56 

19. US—Fleet Messenger Service, Inc v. Life Ins 
Co of North America, DC.N.Y, 205 FSupp 
585, affd., CA., 315 F.2d 593 

Miss—Donaldson v Life & Cas Ins. Co of Tenn , 124 
So 2d 701, 239 Miss 635 
In New York 

(1) N.Y.—People v. Preston, 176 N.YS2d 542, 13 
Misc 2d 802 


22. Ind.—In re Beck’s Estate, 240 NE 2d 88. 143 
Ind.App 291. 

N J —In re Crook's Estate, 208 A.2d 655, 87 N J Super 
210 

Tex.—Fisher v. Continental Ilhnoa Nat Bank ft Trust 
Co of Chicago. Civ. App., 424 S.W 2d 664, err ref. 
no rev. err 

23. Patient not a party 

(1) Colo-Stauffer v Karabm, 492 P.2d 862. 30 

Colo App 35"* 

N Y —Mayer v. Albany Medical Center Hospital, 288 
N Y S.2d 771, 56 Misc 2d 239. 

(3) However, it has been held that a party to civil 

case may not invoke privilege 

N.Y.—People v Preston, 176 N\Y.S.2d 542, 13 Misc 2d 
802 

Insurer 

Cal —D I. Cbadbourne, Inc. v. Superior Court of City 
and County of San Francisco, 36 Cal.Rptr 468, 
388 P.2d 700, 60 C.2d 723. 

27. U.S—Colton v U.S., CANY., 306 F.2d 633, 
cert dm 83 S.Ct. 505, 371 U.S. 951, 9 L-Ed 2d 
499—Bouschor v U S, C A Mmn , 316 F.2d 451 

N.Y.—Mileski v Locker. 178 N.Y.S.2d 911, 14 Mac.2d 
252 

One of several attorneys 

US-Baird v Koemer. C.A Cal, 279 F.2d 623, 95 
A L R 2d 303 
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GaUagher v. Boiler, 41 Cal.Rptr. 880, 231 
C A 2d 482. 

Conn—SUte v. Hanna, 191 A.2d 124, 150 Conn. 457. 
Iowa—State v. Tcrequist, 120 N.W. 2 d 483, 254 Iowa 
U 35—.Allen v Lmderoan. 148 N.W,2d 610, 259 
Iowa 1384—Bailey v Chicago, B. ft Q.R. Co., 179 
N.W. 2 d 560 

Mmn.—State v. Anderson, 78 NW,2d 32a 247 Mian. 
469—SpracJer v Mueller, 121 N.W.2d 176, 265 
Mmn. 3H—State v Lender, 124 N.W. 2 d 355, 266 
Minn. 561—State v. Staat, 192 NW2d 192, 291 
Mmn. 394 

Mo.—State „ re ]. Boswell v. Curtis, App, 334 S.W.2d 
757—Hutchinson v Stemke, App., 353 S,W.2d 137. 
Neb.—In re Miller's Estate, 99 NW.2d 473, 169 Neb 
339. 

NY—People v Decma, 157 N.Y.S2d 558, 2 N.Y.2d 
133. 138 N E.2d 799, 63 A.L.R.2d 970 
People v Downs, 172 N.YS 2 d 377, 5 A.D. 2 d 
935—In Judicial Inquiry, 190 NYS2d 406, 8 

A.D.2d 842—Pughs v. Pignato, 274 N.Y.S.2d 213, 
26 A.D. 2 d 817—Gavm v. New York State Bar 
A»’n, 332 N Y.S.2d 188, 39 A.D.2d 626. 

Okl—Hurt v . State, Cr., 303 P.2d 476. 

Or —Groff v . State Indus. Acc. Commission, 426 PJd 
738, 246 Or. 557. 

Tex—Ballard v Ballard, Civ App, 296 SW.2d 811. 
Doctunent 

Mmn —State v. Lender, 124 N.W 2d 355, 266 Minn. 
561 

55. US—Pfizer Inc v. Lord. C.A.Minn., 456 FM 
545 

Cal.—Sacramento Newspaper Guild v. Sacramento 
County Bd of Sup’n, 69 Cal.Rptr. 480, 263 C.A.2d 
41—Newell v Newell, 303 P 2d 839, 146 C A 2d 
166—People v. Scott, 66 Cal Rptr 257, 259 C,A 2d 
268 

Colo —Nelson v. Gnssom, 382 P.2d 991, 152 Colo. 502. 
Fla.—Lathauser v Hamson. App., 168 So2d 95— 
Treverrow v . State, 194 So.2d 250. 

Wash.—State v. Malone, 420 P.2d 676, 69 Wash. 2 d 872. 
3b. U.S-U.S. v Schkgel D.C.Neb., 313 F.Supp. 
177—U.S v. Schmidt, D.C.Pa., 360 FSupp. 339— 
US. v. Geller, DC Pa., 560 F.Supp 1309, affd. 
CA, 745 F 2 d 49, cert. den. 105 S.O. 786, 83 
L Ed 2d 780 

Ariz.—State ex nel Berger v Superior Court In mid For 
h^copa County, 478 P2d 94, 106 Ariz. 470. 
Cal.—In re Ufschulz, 85 Cal.Rptr 829, 467 P.2d 557, 2 
C 3d 415, 44 A L.R.3d 1 
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40. U^—U.S. v. Long, GA.Iowa, 468 F.2d 755. 
La.—State v. Dupuy, 319 So 2d 294 
N.Y —People v. Allman. 298 N.Y S. 2 d 363, 59 Misc 2d 
209. 

There is a presumption that commu¬ 
nications between husband and wife 
originally made in the presence of 
third parties are not confidential. 413 

41.5. N.Y.—Peopk v. Mdski, 217 N.Y.S.2d 65, 10 
N.Y.2d 78, 176 N.E2d 8 L 

42. Mo.—Erickson v. Civic Plaza Nat. Bank of Kan¬ 
sas City, App., 422 $W. 2 d 373. 

N.Y.—Fold Motor Co. v. O W. Burke Co., 299 N.Y. 
S2d 946, 59 Misc. 2 d 543. 

Wash.—State« reL Sowm v. OlwdI, 394 P.2d 681,64 
Wash.2d 828, 16 A.LR.3d 1021. 

43. U.S—U s. v. Shewftlt, CA.CaL, 455 F 2d 836, 
cert dm. 92 S Ct. 2042, 406 U.S 944, 32 L.Ed.2d 
331. 

If prime fade case is made, etc. 

( 2 ) Other statements. 

U.S—Union Camp Corp. v. Lewis, GA.Va., 385 F.2d 
143. 

44. Ind.—Vaughan v. Martin, 251 N.R 2 d 444, 145 
Ind-App. 455 

Mmn—State v. Anderson, 78 N.W 2d 320, 247 Minn. 
469. 
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20. N.D—In re Grafs Estate, 119 N W 2d 478 

21. U.S—US v Willis, DCGa, 145 FSupp 365— 
Tillotson v Boughner, DC Ill, 238 F.Supp 621. 
rcvd on oth grds., C.A, 350 F 2d 663 

Cal —People v Morgan, 296 P.2d 75, 140 C A 2d 796 

Mich —Samson v Saginaw Professional Bldg., Inc , 205 
N W.2d 833, 44 Mich App 658, affd., 224 N.W 2d 
843, 393 Mich 393 

Mo—In re M- P- S-, App., 342 

S W.2d 277. 

Nev—Nichter v Edmiston, 407 P.2d 721, 81 Nev. 606. 

N.Y -In re Walsh’s Will, 154 N.Y S 2d 987. 

People v, Chnstiano, 278 N.Y S.2d 696, 53 
Misc.2d 433 

NC-Capps v. Lynch, 116 S.E2d 137, 253 N.C 18- 
State v Case, 116 SE.2d 429, 253 N.C. 130, cert 
den 81 S Ct 717, 365 U S 830, 5 L Ed.2d 707—In 
re Williams, 152 S E 2d 317, 269 N C. 68, cert. den. 
87 SQ 2137, 388 U.S 918, 18 LEd2d 1362. 

Okl.—Kizer v. State, Cr., 468 P.2d 56. 

Pa—Com. v. McKenna, 213 A 2d 223, 206 Pa Super 
317. 

Tenn.—Ellis v. Ellis, 472 SW2d 741, 63 Tenn App 
361. 

Defendant in criminal prosecution 

( 1 ) N.Y.—People v Preston, 176 N Y.S.2d 542, 13 

Misc.2d 802. 

Wash.—State v Boehme, 430 P.2d 527, 71 Wash.2d 
621, cert, den 88 S Ct. 1259, 390 U S 1013, 20 
LEd.2d 164. 

(3) Other matters. 

Ariz—State v. Hunt, 406 P.2d 208, 2 Anz. App 6 

Ga.—Kellar v State, 175 S.E.2d 654, 226 Ga, 432 

La —State v. Maillian, App 1 Cir, 464 So 2d 1071, writ 
den. 469 So 2d 982. 

Attorney 

Cal —D. I Cladboume, Inc. v. Superior Court of City 
and County of San Francisco, 36 CaLRptr. 468, 
388 P2d 700, 60 C 2d 723. 

Prosecutor 

NY.—People v. Yamin, 257 N.Y S 2d 11, 45 Misc 2d 
407 

Psychiatrist 

US.—Felber v. Foote, DC.Conn., 321 FSupp. 85. 

Physician or hospital 

Kan —Wesley Medical Center v Clark, 669 P 2d 209, 
234 Kan 13 


28. US — Schwimmer v US, CAMo, 232 F.2d 
855, cert den 77 SCt 48, 352 US. 833, I 
L Ed 2d 52 

Ariz —Buell v, Superior Court of Mancopa County, 391 
P.2d 919. % Anz 62 

Cal—Steams v. Los Angeles City School Dtst., 53 
Cal Rptr 482, 244 C A 2d 6%, 21 A.L R.3d 164 

Iowa—GJ.S. cited in Shepherd v McGinns, 131 
N W 2d 475, 257 Iowa 35 

29. NM-Hunter v Kenney, 422 P 2d 623, 77 N.M 
336, 36 ALR3d 1362 

30. US—Schwimmer v US, CAMo, 232 F2d 
866, cert den 77 SCt 48, 352 US 833, I 
L Ed 2d 52. 

NJ— CJJS. cited in Ostenman v Ehrenworth, 256 
A 2d 123, 128, 106 NJ Super. 515. 

31. N.Y -People v Sullivan, 249 N Y S.2d 589, 42 
Misc 2d 1014 

Statutory privilege of accountant 
can be asserted only by accountant. 315 

31.5. U S —Dorfman v Hombs, D C.I11,218 F Supp 
905. 

N M —Ash v. H G. Reiter Co, 429 P 2d 653, 78 N.M 
194. 

Joint employment 

Mich—Harwood v Randolph Harwood, Inc, 333 
N.W.2d 609, 124 Mich App 137. 

32. Unfavorable inferences from exercise of privilege 
see Evidence § 156 e. 

§ 304. Evidence as to Privilege 

34. U S—In re Bonanno, C A.N Y., 344 F.2d 830— 
Kuklis v. Hancock, C.A Fla., 428 F.2d 608—Gar¬ 
ner v Wolfinbarger, C A.Ala., 430 F.2d 1093, cert, 
den 91 SQ. 1191, 401 US 974, 28 L.Ed.2d 323, 
on remand, D.G, 56 F.R.D. 499 
Giordam v. Hoffman, D.C.Pa., 278 FSupp 886 
—Philadelphia Housing Authority v American Ra¬ 
diator ft Standard Sanitary Corp., D.C.Pa., 294 
F.Supp. 1148—In re Kinoy, D C.N.Y., 326 F.Supp 
400—U.S. v. Schmidt, D.C Pa., 360 F.Supp. 339. 

Ala.—Harris v, State, 206 So 2d 868, 281 Ala. 622 

Anz.—Ltetz v. Pnmock, 327 P 2d 288, 84 Anz. 273, 67 
A.L.R.2d 1261 

Cal.—People ex reL Department of Public Works v 
Donovan, 19 Cal Rptr 473, 369 P.2d 1, 57 C.2d 
346—D I Chadboume, Inc. v. Superior Court of 
City and County of San Francisco, 36 Cal Rptr. 
468, 388 P 2d 700, 60 C.2d 723 
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Tex.—Ballard v. Ballard, CivApp., 296 S.W2d 811. 

Evidence inadmissible 

Ind.—Vaughan v. Martin, 251 N.E.2d 444, 145 Ind 
App. 455 

46. Testimony of either spouse 

U.S.—Picciurro v U S., C.A.Minn., 250 F.2d 585. 

47. N.Y.—People v. Downs, 172 N.YS.2d 377, 5 
A.D.2d '935. 

Evidence held sufficient 

(1) U.S.—Robinson v. U.S „ C.C.AKy., 144 F.2d 
392, affd. 65 S.Ct. 666, 324 U.S. 282, 89 L.Ed. 944, reh 
den. 65 S.Q. 910, 324 U.S. 889, 89 L.Ed. 1437, reh. 
den. 65 S.Ct 1401, 325 U.S. 895, 89 L.Ed. 2006, reh. 
den. 66 S.Ct 86, 326 U.S. 809, 90 L.Ed. 491, reh. den. 
78 S.Ct. 1133, 356 U.S. 978, 2 LEd.2d 1145. 

Mass.—Vigoda v. Barton, 204 N.E.2d 441, 348 Mass. 

478. 

Mich.—People v. EUerhorst, 163 N.W.2d 465, 12 Mich. 
App. 661. 

(2) U.S.—Schwimmer v. U.S., C.A.Mo„ 232 F.2d 
855, cert. den. 77 S.Ct. 48, 352 U.S. 833, 1 L.Ed.2d 52. 

(3) To establish statement made was not privileged. 
Mo.—Hutchinson v. Steinke, App., 353 S.W.2d 137. 
N.Y.—People v. Dudley, 287 N.Y.S.2d 443, 29 AD.2d 

232, app. dism. 242 N.R2d 96, 22 N.Y.2d 939, 295 
N.Y.S.2d 63, affd. 248 N.D 2d 860, 24 N.Y.2d 410, 
301 N.Y.S.2d 9. 

(4) As to other matters. 

Cal—People By and Through Dept, of Public Works v 
Glen Arms Estate, Inc., 41 Cal.Rptr. 303, 230 
C.A.2d 841. 

Mich.—Shapiro v. Wendell Packing Co., 115 N.W.2d 
87, 366 Mich. 289. 

N.Y.—People v. Dudley, 248 N.E.2d 860, 24 N Y.2d 
410, 301 N.Y.S 2d 9. 

People v. Dudley, 287 N Y.S.2d 443, 29 AD.2d 
232, app. dism. 242 N.E.2d 96, 22 N.Y.2d 939, 295 
N.Y.S.2d 63, affd 248 N.E 2d 860, 24 N.Y.2d 410, 
301 N.Y.S.2d 9. 

Evidence held insufficient 

(1) Cal.—People ex rel. Department of Public Works 
v. Donovan, 19 CaLRptr. 473, 369 P.2d 1, 57 C.2d 346. 

People v. Lee, 83 Cal.Rptr. 715, 3 C.A.3d 514. 
Minn.—State v. Anderson, 78 N.W.2d 320, 247 Minn. 
469. 

N.Y.—In re Cinque’s Estate, 269 N.Y.S.2d 86, 25 
AD.2d 752. 

(4) U.S.—U.S. v. Scblegel, D.CNeb., 313 F.Supp 
177. 

(5) To show privileged communication between hus¬ 
band and wife. 

Del.—State v. Thompson, Super., 136 A.2d 336, 11 
Terry 562. 

(6) Other matters. 

U.S.—U.S. v. Oropeza, C.A.H1., 275 F.2d 558—U.S. v. 
Goldenstein, C.AMo., 456 F.2d 1006, cert. den. 94 
S.Q. 1951, 416 U.S. 943, 40 L.Ed.2d 295. 

In re Kinoy, D.C.N.Y, 326 F.Supp. 400. 

Cal.—People v. Johnson, 75 CaLRptr. 605, 270 CA2d 
204. 

Colo.—Lewis v. People, 483 P.2d 949, 174 Colo. 334. 
Conri.—Steding v. Battistoni, Cir.A.D., 208 A2d 559, 3 
Conn.Cir. 76. 

Ind.—Northside Sanitary Landfill, Inc. v. Bradley, App. 
1 Dist, 462 N.R2d 1321. 

Iowa—State v. Tornquist, 120 N.W.2d 483, 254 Iowa 
1135. 

Mich.—Concrete Block & Products Co. v. Kurtz, 190 
N.W.2d 725, 34 MichApp. 38 
N.Y.—Milano v. State, 253 N.Y.S.2d 662, 44 Misc.2d 
290. 

Pa.—Com. v. Maguigan, 470 A.2d 611, 323 Pa.Super. 
317. 

Mere dtim does not establish privilege 

Fla,—Ldthauser v. Harrison, App., 168 So.2d 95. 

Hospital orderlies 

Minn.—State v. Staat, 192 N.W.2d 192, 291 Minn. 394 


§ 305. Determination of Privilege 
Library References 
Witnesses <§=>223. 
page 848 

51. U.S —Roviaro v U.S., Ill., 77 S.Ct. 623, 353 U.S. 
53, 1 L.Ed.2d 639. 

Anz—Gordon v. Industrial Commission, 533 P2d 
1194, 23 Anz App. 457. 

Ark.—Montgomery v. First Nat Bank of Newport, 439 
SW.2d 299, 246 Ark. 502. 

Cal.—People v. Bradford, 74 Cal.Rptr. 726, 450 P 2d 
46. 

GJ.S. cited in Markwell v. Sykes, 343 P.2d 769, 
772, 173 C.A.2d 642. 

Conn —Miller v. Anderson, Com.Pl., 294 A.2d 344, 30 
Conn.Sup. 501, 

Md.—Huester v. Clements, 250 A 2d 855, 252 Md. 641. 

Bieber v. State, 261 A.2d 202, 8 Md.App 522. 
Minn.—State v. Anderson, 78 N.W.2d 320, 247 Minn 
469—State v. Staat, 192 N.W.2d 192, 291 Minn. 
394. 

Mo.—Erickson v. Civic Plaza Nat. Bank of Kansas 
City, App., 422 S.W.2d 373. 

Nev —Elson v. Bowen, 436 P.2d 12, 83 Nev. 515. 
N.J.—Hansen v. Janitschek, 154 A.2d 855, 57 NJ.Su- 
per. 418, revd. on oth. grds. 158 A.2d 329, 31 N.J. 
545—Felleman v. Bradley, 465 A.2d 558, 191 
N J.Super. 73, affd. 471 A.2d 788, 192 NJ.Super. 
556, affd. 493 A.2d 1239, 99 NJ. 493. 

N.Y.—Tinney v. Neilson’s Flowers, Inc., 305 N.Y.S.2d 
713, 61 Misc.2d 717, affd. 314 N.Y.S.2d 161, 35 
A.D.2d 532 

Old.—Hurt v. State, Cr., 303 P.2d 476 
Or.—Groff v. State Indus. Acc Commission, 426 P.2d 
738, 246 Or. 557. 

Pa.—Com. v. Carey, 191 A 2d 730, 207 Pa.Super. 292. 
Tex.—Roy Mitchell Contracting Co. v. Mueller Co., 
Civ.App., 326 SW.2d 522, err. ref. no rev. err. 
Discretion 
(3) Other instances. 

U.S.—Schwimmer v. U.S , C.A.Mo, 232 F.2d 855, cert, 
den. 77 S.Q. 48, 352 U.S. 833, 1 L.Ed.2d 52—U S. 
v. Coke, C.A.N.Y., 339 F.2d 183, 

International Business Machines Corp. v. Sperry 
Rand Corp., D C.Del., 44 F R D. 10. 

Cal.—Safeway Stores, Inc. v. Superior Court In and For 
Alameda County, 14 Cal.Rptr. 243, 193 C.A.2d 
270—People v. Superior Court for Sacramento 
County, 97 Cal.Rptr. 118, 19 C A.3d 522. 

Mo—Jafarian-Kerman v. Jafarian-Kerman, App., 424 
S.W.2d 333. 

N Y.—People v. Preston, 176 N.Y.S.2d 542, 13 Misc.2d 
802. 

Tex.—McPhail v. Towns, CivApp., 474 S.W.2d 795. 
Wash.—State v. Washington Horse Breeders Ass’n, 394 
P.2d 218, 64 Wash 2d 756. 

Question of law or fact 

(2) Ala—Ex parte Griffith, 178 So.2d 169, 278 Ala. 
344, cert den. 86 S.Q. 548, 382 U.S. 988, 15 L.Ed.2d 
475—Harris v. State, 206 So.2d 868, 281 Ala. 622. 
Cal.—Maier v Noonan, 344 P.2d 373, 174 C.A2d 260. 
N.Y.—People v. Dudley, 248 N.E.2d 860, 24 N.Y.2d 

410, 301 N.Y.S^d 9. 

(3) Other matters. 

Minn.—Sprader v. Mueller, 121 N.W.2d 176, 265 Minn. 
Ill—State v. Lender, 124 N.W.2d 355, 266 Minn. 
561. 

Mo.—State v. Edwards, 317 S W,2d 441—Hutchinson 
v. Steinke, App., 353 S.W.2d 137. 

Determination held not erroneous 
U.S.—U.S. v. Rugendorf, CA.I11., 316 F.2d 589, affd. 
84 S.Q. 825, 376 US. 528, 11 L.Ed.2d 887, reh. 
den 84 S.Q. 1330, 377 U.S. 940, 12 L.Ed.2d 303. 
Cal.—Coy v. Superior Court of Los Angeles County, 
334 P.2d 569, 51 C.2d 471. 

Tex.—Green v. Rudsenske, Civ.App., 320 S.W.2d 228. 
Erroneous order 
(3) Other orders. 


97 CJS 1# 

Cal.—People v. Stritzinger, 194 CaLRptr. 431 668 
738, 34 C.3d 505. r * 

Mo.—State v. Edwards, 317 S.W.2d 441. 

Wash.—State v. Rinaldo, 673 P.2d 614, 36 WtihjU 
86, affd. 689 P.2d 392, 102 Wash.2d 749.^^ 
Witness not entitled to decide question 

U.S.—Carr v. Monroe Mfg. Co., CAMJss., 431 Fi 
384, cert. den. 91 S.Q. 456, 400 U.S. lornr 
L.Ed.2d 451. 

Ala.—Ex parte Griffith, 178 So.2d 169, 278 Ala. u 
cert den. 86 S.Q. 548, 382 U.S. 988, 15 T.tJS 
475. 

Promise of confidentiality by special ^ 
sion on prison uprising 

N.Y.—Fischer v. Citizens Committee, 339 NYAli 
853, 72 Misc.2d 595. * 

52. U.S.—U.S. v. Kovel, CA.N.Y., 296 F.2d 91*,* 
A.L.R.2d 116—Carr v. Monroe Mfg. C&, QX 
Miss., 431 F.2d 384, cert. den. 91 S.Q. 456,40* 
U.S. 1000, 27 L.Ed.2d 451. 

Cal.—People v. Superior Court for Sacramento (W , 
97 CaLRptr. 118, 19 C.A.3d 522. 

Conn.—State v. Storlazzi, 464 A 2d 829, 191 Conn, 433. 

Miller v. Anderson, Com.Pl., 294 A2d 344, JJ 
Conn.Sup. 501. 

53. U.S.—U.S. v. Moseley, CA.Fla., 450 FJd % 
cert. den. 92 S.Q. 1200, 405 U.S. 975, 31 Tm* 
250. 

In re Verplank, D.C.C&1., 329 F.Supp. 433—UA 
v. Schmidt, D.CPa., 360 F.Supp. 339. 

Ark.—Davis v. Circuit Court of Pulaski County, Fa 
Division, 424 S.W.2d 149, 244 Ark. 142. 

Conn.—Miller v. Anderson, Com.PL, 294 A2d 344,3C 
Conn.Sup. 501. 

Del.—Johns v. City of Wilmington, Super., 227 tJH 
571 

Fla.—Sepler v. State, App., 191 So.2d 588. 

Old.—Hurt v. State, Cr., 303 P.2d 476. 

Examination of statute by court 

Cal.—People v. McDaniel, 321 P.2d 497, 157 CXH 
492, app. dism. 79 S.Q. 323, 358 U.S. 212,1 
L.Ed.2d 299, reh. den. 79 S.Q. 610, 359 US. 932,3 
LEd.2d 634. 

Court should examine records 

N.Y.—Gaza v. Bennett, 244 N.Y.S.2d 129, 19 AJXH 
850—Howell v. New York City Human Resocrca 
Admin, 467 N.Y.S 2d 359, 97 AD.2d 35Z 

Public interest 

Cal.—People By and Through Dept of Public Wortai 
Glen Arms Estate, Inc., 41 CaLRptr. 303, 230 
C.A.2d 841. 

Test 

U.S.—Gamer v. Wolfinbarger, CAAla., 430 F.2d HB3, 
cert den. 91 S.Q 1191, 401 U.S. 974, 28 LBUi 
323, on remand, D.C, 56 F.R.D. 499-Citr % 
Monroe Mfg. Co., GAMiss., 431 F.2d 384, cot 
den. 91 S.Ct 456, 400 U.S. 1000, 27 LE<L2d45L 

N.Y.—Milano v. State, 253 N.Y.S^d 662, 44 J&t2d 
290. 

54. U.S.—Garner v. Wolfinbarger, C A Ala., 430 E2d 
1093, cert den. 91 SCt 1191, 401 U.S. 974,21 
L.Ed.2d 323. On remand, D.C, 56 F.RD. 49!. 

Colo —Gonzales v. People, 438 P.2d 686, 165 Cob 
322. 

Conn.—Miller v. Anderson, Com.PL, 294 A2d 344,36 
Conn.Sup. 501. 

55. Cal.—People By and Through Dept of PaNk 
Works v. Glen Arms Estate, Inc., 41 CaLRp te 
303, 230 C.A2d 841—Carlton v. Superior GJ 
for Los Angeles County, 67 CaLRptr. 568, 261 
CA.2d 282, reh. den. 68 CaLRptr. 469, 261 
C.A.2d 282. 

Conn.—Miller v. Anderson, Com.Pl., 294 A 2d 344,30 
Conn.Sup. 501. 

Use of protective measures 

Cal.—In re Lifschutz, 85 CaLRptr. 829,467 P-2d 557,2 
G3d 415, 44 A.L.R.3d 1. 

page 849 

57. Okl.—Hurt v. State, Cr., 303 P.2d 476. 



97 CJS 147 


5 J. NC.—Sims v. Charlotte Liberty Mut. Ins. Co., 
125 S.E2d 326, 257 N.C. 32—State v. Howard, 
158 S.E2d 350, 272 K C. 519. 

State v. Bryant, 167 S.E2d 841, 5 N.GApp, 21. 
& U.S.— Schwimmer v. U.S., C.A.Mo., 232 F.2d 
855, cert. den. 77 SCt. 48, 352 U.S 833, 1 
LEd.2d 52. 

§ 306. In General 
Library References 
Witnesses ©=>219(1) et seq. 

62. U.S.—Dura Corp. v. Milwaukee Hydraulic Prod¬ 
ucts, Inc., D.GWis., 37 F.R.D. 470-O’Keefe v. 
Boeing Co., D.C.N.Y., 38 F.R.D. 329. 

Cola— Kelley v. Holmes, 470 P.2d 590, 28 ColaApp. 
79. 

D.C— Underwater Storage, Inc. v. U.S. Rubber Co., 
D.C, 314 F.Supp. 546. 

Fh.—Tibado v. Brees, App., 212 So.2d 61. 

IB.—Tomer v. Black, 166 N.E2d 588, 19 m.2d 296. 
Tylitzki v. Triple X Service, Inc., 261 N.E2d 
533, 126 m.App.2d 144. 

Kan.—Houser v. Frank, 350 P.2d 801, 186 Kan. 455— 
Soden v. Gemberling, 366 P.2d 235, 188 Kan. 716. 
Me.—State v. Benner, 284 A.2d 91. 

Mich.—Drouillard v. Metropolitan Life Ins. Co., 310 
N.W.2d 15, 107 MickApp. 608. 

Minn.—CJ.S. dted in State ex rd. Schuler v. Tahash, 
154 N.W.2d 200, 205, 278 Minn. 302. 

Ma-State ex rel. McNutt v. Keet, 432 S.W.2d 597. 
N.H.—Scott v. Griimell, 161 A2d 179, 102 N.H. 490. 
N.Y.—Beach v. Oil Transfer Corp., 199 N.Y.S.2d 74, 23 
Misc.2d 47—Regan v. National Postal Transport 
Ass’n, 280 N.Y.S.2d 319, 53 MiscJd 901. 

N.D.—Lembke v. Unite, 171 N.W.2d 837. 

Ohio—Wodfling v. Great-West Life Assur. Co., 285 
N E2d 61,30 Ohio App.2d 211, 53 AL.R3d 1077. 
1C—South Carolina State Highway Dept. v. Booker, 
195 S.EJd 615, 260 S.G 245 
Wash.—Randa, v. Bear, 312 P.2d 640, 50 Washed 
415-State ex rd. Sowers v. Olwdl, 394 P.2d 681, 
64 Washed 828, 16 A.L.R.3d 1021. 

Faflnre to waive is a dahn of privilege 

N.Y.—People v. Preston, 176 N.YJL2d 542, 13 Mac.2d 
802. 

63. Client cannot waive privilege 

N.Y.—Application of Queen, 233 N.Y.12d 798. 

64. Fla.—Widener v. Croft, App., 184 So.2d 444. 

65. Mass.—Kaye v. NewhaU, 249 N.E2d 583, 356 
Mass. 300, app. after remand 277 N.E2d 697, 360 
Maas. 701—Com. v. GiUis, 263 N.E2d 437, 358 
Mass. 215. 

Where a statute specifically grants 
privilege it is beyond the power of a 
court to direct a party to waive it 71X3 

78.5. RM.—State ex rd. Miller v. Tackett, 361 P.2d 
724, 68 N.M. 318. 

$ 39L Who May Waive 

Library References 

Witnesses ©=>219(1-4). 

71. U.S.—Poliafico V. CAOhio, 237 F.2d 97, 
cert den. 77 S.Q. 59a 352 U5L 1025, I LEd.2d 
597, reh. den. 77 S.Ct 718, 353 U.S. 931, 1 
L,Ed.2d 725—TUotson v. Boughner, CAJE, 350 
F.2d 663—Laughner v. U.S., CAFk^ 373 F.2d 
326—U.S. ex rel Kachinski v. CaveB, GAJk, 
453 F.2d 581—Hyde Const Co. v. Koefcring Co., 
CAMiss., 455 F.2d 337. 

Philaddphia Housing Authority v. American Ra¬ 
diator A Standard Sanitary Corp., D.C.Pa., 294 
F5upp. 1148. 

In re Btier Cedar Co., Inc., Bkrtcy.Me., 10 B.R. 
993. 


Cal.—Chronicle Pub. Co. v. Superior Court In and For 
City and County of San Francisco, 7 CaLRptr 109, 
354 P.2d 637, 54 C.2d 548. 

Rinehart v. First Cupertino Co., 317 P.2d 3a 
154 C A.2d 842. 

Colo.—Week v. District Court of Second Judicial Dtst, 
422 P.2d 46, 161 Colo. 384, 31 A.LR.3d 552. 

Del—Texaco, Inc. v. Phoenix Sted Corp., CE, 264 
A.2d 523. 

D.C.—Gale v. U^, App., 391 A2d 23a cert. den. 99 
S.a 1057, 439 US. 1333, 59 L.Ed.2d 96. 

Fla—Savino v, Luciano, 92 $o.2d 817 

Ga.—Wills v. Wills, 111 S.E2d 355, 215 Ga. 556. 

Me.—Northup v. State, 272 A.2d 747—State v. Benner, 
284 A2d 91. 

Md.—Beckette v. State, 355 A.2d 515, 31 MdApp. 85. 

Mich—In re Dalton’s Estate, 78 N.W2d 266, 346 
Mich. 613. 

Minn.—Swanson v. Dooming, 86 NW2d 716, 261 
Minn. 110 

Mo.—State v. Brydon, App. 626 S.W 2d 443. 

Neb.—Garska v. Hams, 109 N.W.2d 529, 172 Neb. 
339. 

NJ.—Beecroft v Point Pleasant Printing & Pub. Co, 
197 A 2d 416, 82 NJ.Soper. 269. 

N.Y.—In re Lanza, 163 N.Y.S.2d 576, 6 Misc2d 411, 
affd. 164 N.Y.S.Zd 534, 4 A.D.2d 252, app. den. 
166 N.Y-S.2d 302, 4 AD 2d 831—Pye v. Hoehn, 
221 N.Y.S.2d ia 31 Mac.2d 712—In re Hart’s 
Estate, 279 N Y S.2d 119, 53 Moc.2d 555, afid 292 
N.Y5.2d J017, 30 AD.2d 781. 

N.C.—State v Hirvefl, 262 S.E.2d 850, 45 N.GApp. 
243, app dtsm, 26 SJE2d 626, 300 NC App, 200. 

Ohio—Nationwide Mut Ins. Co. v. Jackson, 226 
N.E2d 760, 10 Ohio App.2d 137. 

Okl.—Avery v. Nelson, 455 P.2d 75. 

Or.—State v. Sullivan, 368 P.2d 81, 230 Or. 136, cert 
den. 82 S.Ct. 1610, 370 U S 957, 8 L.Ed.2d 823- 
Groff v. State Indus. Acc. Commission, 426 P.2d 
738, 246 Or 557. 

S.C.—State v. Love, 271 S.E2d 1W, 275 S.C. 55, cert 
den. 101 S.Ct. 272, 449 U.S 901, 66 LEd.2d 131. 

Tex,—Dobbins v. Gardner, Qv.App, 377 S.W.2d 665, 
err. ref no rev. err. 

Wash.—State v. Sullivan, 373 P.2d 474, 60 Wash.2d 
214. 

Wis—State v Dalton, App., 298 N.W.2d 398, 98 
Wxs2d 725, 16 AL.R.4th 654. 

Waiver by patient 

U.S.—Bishop Clarkson Manorial Hospital v. Reserve 
Life Ins. Co., CA.Neb., 350 F.2d 1006. 

Reserve Life Ins. Co. v. Davis Hospital, Inc., 
D.GN.C, 36 F.R.D 434. 

Anz.—Tucson Medical Center Inc. v. Rowles, 520 P~2d 
518, 21 ArnApp. 424. 

CaL—Newell v. Newdl, 303 P.2d 839, 146 CA.2d 
166—Winegar v. Gray, 22 CaLRptr. 301, 204 
CA.2d 303—Ascberman v. Superior Court In and 
Bor City and County of San Francisco, 62 Cal 
Rptr. 547, 254 C A2d 506. 

lad,—Boger v. Kinn, 228 N.E2d 426, 141 IndLApp. 
418. 

Kan.—State v. Coffer, 353 P.2d 795, 187 Kan. 82. 

Me.—State v. Lewisohn, 379 A.2d 1192. 

Mich.—Gacrtnef v. State, 157 N.W.2d 429, 385 Mich. 
49. 

In re Amsou’s Estate, 140 N.W.2d 546, 2 Mich. 
App. 478—Gaertner v. State, 180 N,W.2d 308, 24 
MicEApp. 503, affd. 187 N.W.2d 429, 385 Mkh. 
49 

Minn.—Wenninger v. Muesing. 240 N W.2d 333, 307 
Mm. 405. 

Miss.—Fohboats, Inc. v. Wdzbacher, 413 So.2d 710. 

Mo.—In re M- P- S-, App., 342 

S.W.2d 277—State ex rd. Williams v. Vardeanan, 
App., 422 S.W.2d 400—State ex rd. Gorrerihach v. 
Eberwdn, App., 655 &W.2d 794. 

N.H.—State v. Thresher, 442 A2d 578, 122 NJL 63. 

NJ.—State v. Sugar, 417 A2d 474, 84 NJ. 1, app. after 
remand 495 A2d 9a 100 NJ. 214. 


WITNESSES §307 

Page 850 

N.Y.—Oppenbetmer v. Oppenheaner, 205 N.YA2d 
936. 11 A D.2d 1006, affd. 182 N.E2d 119, 227 
N.YS.2d 448, 11 N.Y.2d 838 

NC-Gpp* v. Lynch, 116 SE2d 137, 253 N.G 18. 

Ohio—Pacheco v. Ortiz, 463 N.E2d 67a 11 Ohio 
Misc.2d I, 11 O.B.R, 43. 

Pa.—In re “B", 394 A2d 419, 482 Pa. 471. 

Vt—Maltisoo v. Pouka, 353 A.2d 327, 134 Vt 158- 
State v. Raymond, 431 A.2d 453, 139 VL 464. 

Wash—State v Rocbdk, 527 P.2d 87, 11 Wash.App. 
887. 

Priest-penitent belongs to priest 

U.S.—Eckmann v Board of Educ. of Hawthorn School 
Dot Na 17, D.C Mo, 106 F.R.D. 70. 

Waiver by client 

U.S.—U.S v. Cote, C.A.Mmn., 456 F.2d 141 

Internatxmal Busses Machines Corp v. Sperry 
Rand Corp, DC.Del, 44 F.R D. ia 

Alaska—Fulton v. State, App., 630 P.2d 1004. 

Ariz.—State v. Griswold, 457 P.2d 331, 105 Anz. 1. 

Cal—Glade v. Superior Court In and For Placer Coun¬ 
ty. 143 CaLRptr. 119, 76 C.A.3d 738. 

Colo— Losavio v District Court In and For Tenth 
Judicial Dish, 533 P.2d 32, 188 Colo. 127. 

D.C —Edmund J. Flynn Co v. LaVay, App,, 431 A2d 
543 

Fla—Schetter v. Schetter, App., 239 So.2d 51. 

Ga.—Fulton Nat Bank of Atlanta v. Wood, 237 S.E2d 
595, 143 Ga-App. 136. 

IE—People v, Adam, 280 N.E2d 205, 51 HL2d 46, 
cert den 93 S O. 289. 

Idaho—Skdtoo v. Spencer, 565 P.2d 1374, 98 Idaho 
417, cert den. 98 S.Ct 73a 434 U.S. 1014, 54 
LEd.2d 758. 

Ind—Matter of Wood, 358 N E2d 128, 265 Ind. 616. 

Iowa—Bailey v. Chicago, B. A Q.R. Co., 179 N.W.2d 
560. 

La.—Lalande v. Index Geophysical Survey Corp^ App., 
336 So.2d 1054. 

Mkh—People v. Hams, 193 N.WJd 339, 36 Mich. 
App. 231. 

Mina—State v. Thompson, 306 N.W.2d 841. 

Mbs.—Alexander v. State, 358 So.2d 379. 

Mo.—Underwood v. State, App., 553 S.WJ2d 869. 

Neb.—State v. Journey, 301 N.W.2d 82, 207 Neb. 717. 

NJ.—Sicpa North America, Inc. v. Donaldson Enter¬ 
prises, Inc., 430 A.2d 262, 179 NJ .Super 56. 

N.M—State v. Hogervorst, App., 566 P.2d 828, 90 
N.M. 580. 

N.Y.—Mileski v. Locker, 178 N.Y.S^d 911,14 Misc.2d 
252—Reach v. J A L Holdmg Corp, 443 N.Y5.2d 
638, Ill MiscJd 72. 

N.G—Battle v. Stale, 174 S.E2d 299, 8 N.GApp. 192. 

Okl—Lawson v. State, Cr- 492 P2d 1113. 

Pa.—Cota v. Hutchinson, 434 A2d 74a 290 PaSuper. 
254. 

S.D.—Schnttaie v. Scfaatterie, 260 N.W.2d 341. 

Tex.—West v. Solito, 563 S.W.2d 24a 

Wash.—State v. Viraknberg. 575 P.2d 254y 19 Wash, 
App 182. 

Wk—State v, Dombrowriri, 171 N.WJd 349, 44 
Wk2d 486, 

72. U^.—Petition of Sawyer, D.C.Wk, 129 FJSopp. 
687, a£GL, CA., 229 F.2d 805, cert den. 76 S.Ct 
1026, 351 U& 966, 100 LJEd. I486, reh. den. 77 
S.Ct 24, 352 U^. 86a 1 L.Bd2d 70—American 
Cyanamid Co. v. Hercules Powder Co., D.CDel, 
211 F^upp 85—N.L.ILB. v. Harvey, D.GVa., 
264 F.Supp 770—CJJS. dted ia Goldman, Sachs 
& Co. v. Bkodis, D.CIIL, 412 F^upp 286, 288. 

Timken Roller Bearing Co. v. VS., D.COhio, 38 
F.RJ>. 57— VS. v. Bethlehem Sted Corp, D.G 
N.Y„ 21 FJR.D. 568. 

Cal—Roberts v. Superior Court of Butte County, 107 
CaLRptr. 309, 508 P.2d 309, 9 G3d 330. 

Del—CJJS. dted ia State ex rd. State Highway Dept 
V.-62,96247 Acres of Land, More or Less, in New 
Castle Hundred, New Castle County, Super., 193 
A2d 799, 814, 7 Storey 4a 

Mkh.—Agee v. Wiffiama, 169 N.W.2d 676, 17 Mich 
App 417. 
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Mo—In re M- P- S-, App, 342 

S.W.2d 277. 

N.Y.—Rosenzweig v Bank of New York, 407 N.Y.S 2d 
153, 64 A.D.2d 599. 

Tex.—Cruz v. State, Cr.App, 586 S.W.2d 861 
Wis—Jacobi v. Podevels, 127 NW2d 73, 23 Wis2d 
152—Foryan v. Firemen’s Fund Ins Co, 133 
N W.2d 724, 27 Wis 2d 133. 

Attorney 

(l) No waiver where client not present during attor¬ 
ney's testimony. 

U.S.—Schnell v. Schnall, DC.NY, 550 F.Supp. 650 

Insurance beneficiary 

Or.—State ex rel. Calley v. Olsen, 532 P 2d 230, 271 Or. 
369 
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73. US.—U.S. v. Figueroa-Paz, CA.Ariz, 468 F.2d 
1055. 

Fla.—Kerlin v. State, 352 So.2d 45. 

Ga.—Georgia Intern. Life Ins. Co v Boney, 228 S E 2d 
731, 139 Ga.App. 575. 

Mmn.—State v. Clark, 296 N W 2d 372 
Tex.—Jones v State, Cr, 501 S.W.2d 308. 

“Actual or Implied consent” defined 
N.Y.—People v. Santiago, 326 N.Y.S 2d 332, 68 
Misc.2d 85. 

74. Power of court to waive 

S D.—People in Interest of D.K, 245 N.W.2d 644. 

75. Appointment by court 

Md.—Nagle v. Hooks, 460 A.2d 49, 295 Md 123 

76. U.S.—Chore-Time Equipment, Inc. v. Big Dutch¬ 
man, Inc., D.C.Mich, 258 F.Supp. 233. 

79. Anz.—Lewin v. Jackson, 492 P.2d 406, 108 Anz. 
27. 

80. Anz—Lietz v. Pnmock, 327 P.2d 288, 84 Ariz. 
273, 67 A.L.R.2d 1262 

87. Cal.—American Mutual Liability Insurance Com¬ 
pany v. Superior Court, 113 CalRptr. 561, 38 
C.A3d 579. 

D.C.—Securities and Exchange Commission v. Kings¬ 
ley, D.C., 510 F.Supp. 561. 

88. U.S.—U.S. v. McPartlin, CAI11., 595 F.2d 1321, 
cert. den. 100 S Ct 65, four cases, 444 U.S. 833, 62 
LEd.2d 43. 
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90. U.S.—Perrignon v. Bergen Brunswig Corp., D.C 
Cal., 77 F.R.D. 455. 

The trustee of a corporation in bank¬ 
ruptcy has the power to waive the cor¬ 
poration's attorney-client privilege 
with respect to pre-bankruptcy commu- 
lications. 915 

11.5 U.S.—Commodity Futures Trading Com’n v. 
Weantraub, Ill., 105 S.Ct 1986, on remand 776 
F.2d 1049. 

Citibank, N.A. v. Andros, GA.Neb., 666 F 2d 
1192—In re O.P.M. Leasing Services, Inc., C.A. 
N.Y., 670 F.2d 383—Schaeffer v. Wagner, CA.10 
(Colo.), 765 F2d 133. 

In re Silvio De Lindegg Ocean Developments of 
America, Inc., Bkrtcy. Fla, 27 B.R. 28. 

Other cases have been decided with 
espect to the waiver of the attorney 
lient privilege involving bankrupt cor- 
orations. 9110 

L10 “Successor” of debtor corporation 

In re Crescent Beach Inn, Bkrtcy.Me., 37 B JR. 
894, reconsideration den. 40 B.R. 56—In re Cres¬ 
cent Beach Inn, Inc., Bkrtcy.Me,, 40 B R. 56. 
3. Cal.—CJJS. dted In Markwell v. Sykes, 343 P,2d 
769, 772, 173 C.A.2d 642. 


Public interest may determine pro¬ 
priety of a waiver by a public offi¬ 
cer. 94 5 

94.5. Cal.—Chronicle Pub. Co v Superior Court m 
and For the City and County of San Francisco, 7 
CalRptr. 109, 354 P.2d 637, 54 C,2d 548. 

District attorney 

Pa.—Com. v. Carey, 191 A.2d 730, 207 Pa.Super. 292. 

98. N.Y.—Humphreys v. Board of Ed of City of New 
York, 160 N Y S.2d 64, 5 Misc.2d 594. 

99. N.Y—Estate of Trotta, 416 NYS2d 179, 99 
Misc 2d 278. 

3. Idaho—In re Goan’s Estate, 366 P 2d 831, 83 Idaho 
568. 

N.Y—In re Podolak’s Will, 197 NY.S2d 904, 10 
A.D 2d 794. 

Wis.—McDonald v. McDonald, 192 N W.2d 903, 53 
Wis.2d 371. 

Guardian 

Mich.—Gaertner v. State, 180 N.W.2d 308, 24 Mich 
App. 503, affd. 187 N.W.2d 429, 385 Mich 49. 
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5. N.Y.—'Tinney v. Neilson’s Flowers Inc., 305 N Y 
S.2d 713, 61 Misc 2d 717, affd. 314 N.Y.S.2d 161, 
35 A.D.2d 532. 

6. D.C—Emmett v. Eastern Dispensary and Cas 

Hospital, C.A., 396 F 2d 931, 130 U.S.App.D.C 
50. 

Fla—In re Marden’s Estate, App., 355 So 2d 121. 
Mich.—Drouillard v Metropolitan Life Ins. Co., 310 
N.W 2d 15, 107 Mich.App. 608. 

Mmn—In re Koenig’s Estate, 78 NW.2d 364, 247 
Minn. 580. 

Miss—C.J.S. cited in Grant v. Norwood, 161 So 2d 
189, 190, 248 Miss. 740-In re McGough’s Will, 
222 So 2d 673 

N.H.—Stevens v. Thurston, 2 89 A .2d 398, 112 N.H 
118. 

N.Y.—Hughes v. Kackas, 161 N.Y.S.2d 541, 3 A.D.2d 
402. 

People v Preston, 176 N.Y.S.2d 542, 13 Misc.2d 
802—Taylor v. State, 215 N.Y.S.2d 798, 27 
Misc.2d 719. 

N.D.—Lembke v. Unke, 171 N.W.2d 837, overruling 
Auld v. Cathro, 20 N.D. 461, 128 N.W 1025. 
Pa.—Cohen v. Jenkintown Cab Co., 357 A 2d 689, 238 
Pa.Super. 456. 

“Personal representative” within statute 

(3) Other instances. 

N.Y.—Humphreys v. Board of Ed. of City of New 
York, 160 N Y S.2d 64, 5 Misc.2d 594 

Legal representative 

(6) Other statements. 

D.C.—In re Wilson’s Estate, App., 416 A.2d 228. 

Contents of unexecuted will 

Kan.—In re Curtis’ Estate, 394 P,2d 59, 193 Kan. 431. 
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7. D.C.—Emmett v. Eastern Dispensary and Cas. 

Hospital, C.A., 396 FOd 931, 130 U.S.App.D.C. 
50 

Idaho—In re Marek’s Estate, 480 P.2d 609, 94 Idaho 

15. 

Ind.—Havershck v. Banet, 370 N.E2d 341, 267 Ind. 
351. 

Mmn.—In re Koenig’s Estate, 78 N,W.2d 364, 247 
Minn. 580. 

N.D,—Lembke v Unke, 171 N.W.2d 837. 

Wyo.—State v. Kump, 301 P.2d 808, 76 Wyo. 273. 
Waiver by some heirs sufficient 
Idaho—In re Goan’s Estate, 366 P.2d 831, 82 Idaho 
568. 

8. Ohio—Jenkins v. Metropolitan Life Ins, Co., App., 

168 N.K2d 625, 113 Ohio App. 163, affd. 173 
N.E.2d 122, 171 Ohio St. 557. 

10. Mich.—Drouillard v. Metropolitan Life Ins. Co., 
310 N.W.2d 15, 107 Mich.App. 608. 
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Mmn.—Howard v. Aid Ass’n for Luthi 
N W.2d 910 

NY.—Regan v National Postal Transport 
N.Y S.2d 319, 53 Misc.2d 901. 

§ 308. Necessity for Express 
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14. U.S—Schwimmer v. U.S, CA.Mo, 

855, cert, den 77 S.Ct. 48, 352 U.J 
LEd.2d 52—US. v Dien, C.A.N.Y., 

1038, adhered to, C.A., 615 F.2d 10. 

Alaska—Houston v State, 602 P.2d 784, a 
remand, App, 648 P.2d 1024. 

Md.— 1 Trupp v Wolff, 335 A.2d 171, 24 MdJ 
N.Y.—People v. Preston, 176 N Y.$.2d 542, V 
802 

NC.—Capps v. Lynch, 116 SE.2d 137, 253 

Matters considered 

U.S.—Sedco Intern., S A. v. Cory, C.A.Iowa, i 
1201, cert den. 103 SCt. 379, 459 U.S, 

LEd.2d 512. 

Cal.—Rigolfi v Superior Court In and For i 
County, 30 Cal Rptr. 317, 215 C A.2d 497 

Waiver when defendant put psychiatr 
stand 

Tex.—Ballew v. State, Cr.App, 640 S.W.2d 231 

An implied consent statute doe 
constitute an implied waiver ol 
physician-patient privilege. 145 

14.5. Ohio—State v. Dress, 461 N.R2d 1312,1 
App 3d 258, 10 O B.R. 372. 

15. Ohio—Nationwide Mut. Ins. Co. v. Jackso 
N.E2d 760, 10 Ohio App 2d 137. 

16. U.S.—U.S. v. Aronoff, D.C.N.Y., 466 F 
855. 

N.Y.—People v. Preston, 176 N.Y.S.2d 542, 13 M 
802. 

Where waiver implied 

(1) To make out case of implied waiver of phy> 
patient privilege there must be clear, unequivoca 
decisive act showing such propose, or acts amourrti 
estoppel. 

Mo —State ex rd. Gonzenbach v Eberwein, App. 
S.W.2d 794. 

17. Cal.—People v Prewitt, 341 P.2d 1, 52 C 2d 

§ 309. Time and Place of Waiver 

18. Waiver after assertion of privilege 

N.M.—Hunter v. Kenney, 422 P 2d 623, 77 N.M.. 

36 A.L.R.3d 1362. 

20. Wash.—Phipps v. Sasser, 445 P.2d 624, 
Wash.2d 439. 

22. U.S.—Boyd v. Wnsley, D.C.Mich., 228 F.Supp 
Intent 

Or.—State ex rd Calley v. Olsen, 532 P.2d 230,27U 
369. 

23. N.Y.—Racioppa v. Hanson, 219 N.Y,S.2d 76, 
Misc.2d 565. 

24. N.Y.—In re FrangeKne’s Will, 222 N.Y.Sidi 
14 A.D.2d 420. 

Racioppa v. Hanson, 219 N.Y.S 2d 76, 
Misc 2d 565 

Under subsequent statute waiver may be other tinai 
the trial 

N.Y.—Johnson v. Johnson, 268 N.Y.S.2d 403, 2 
A.D.2d 672. 

§ 310. What Constitutes Waiver 
Library References 
Witnesses ®»219(1, 5). 
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29. U.S.—U.S. v. Aronoff, D.C.N.Y., 466 FSi# 
855. 
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3ft, U.S.— Chore-Time Equipment, Inc. v. Big Dutch¬ 
man, Inc., D C.Mich., 2S8 F.Supp. 233. 

NJ).—State v. Henderson, 156 N W.2d 700. 

Oteo—CJJS. black letter summary quoted in Jenkins v. 
Metropolitan Life Ins. Co., 168 N.E2d 625, 630, 
113 Ohio App. 163, affd. 173 N.E.2d 122,171 Ohio 
St 557. 

‘Open mettlng” statute effecting waiver on be¬ 
half of governmental boards 

Ti—Tiroes Pub. Co. v. Williams, App., 222 So.2d 470. 
fanerous ways to waive 
fa —Khnge v. Lutheran Medical Center of SL Louis, 
App., 518 S.W.2d 157. 

II. U.S.—Eglin Federal Credit Union v. Cantor, Fitz¬ 
gerald Securities Corp., D.GGa., 91 F.R.D, 414. 
iL—People v. Perry, 103 CaLRptr 161, 499 P.2d 129, 
7 G3d 756. 

im~State v. Toste, 424 A.2d 293, 178 Conn. 626. 
Id.—Agnew v. State, 446 A.2d 425, 51 Md-App, 614, 
IJ—Beecroft v. Pomt Pleasant Pnnting & Pub. Co., 
197 A.2d 416, 82 NJ.Super. 269. 
f.Y.—People v. Lynch, 244 N.E 2d 29, 23 N.Y.2d 262, 
296 N.Y.S.2d 327 

hio—Petition of Loewenthal, 134 N.E.2d 158, 101 
Ohio App. 355— CJS. died in Woelffing v. Great- 
West Life Assurance Co., 285 N.E 2d 61, 73, 30 
Ohio App.2d 211, 53 A.L.R.3d 1077 

cts held to constitute waiver 
S.—Henderson v. Heinze, GA-CaL, 349 F.2d 67— 
Laughner v. U.S., C.A.Fla., 373 F.2d 326—Fitzger¬ 
ald v. A. L. Burbank & Co., CA N.Y., 451 F.2d 
670—U.S. v. Weger, GA.Wis., 709 F.2d 1151. 

Reserve Life Ins. Co. v. Davis Hospital, Inc., 
D.GN.C, 36 F.R.D. 434—Sherman v U.S., D.G 
Hawaii, 261 F.Supp. 522, affiL, CA., 383 F.2d 837 
riz.—State v. Kruchten, 417 P2d 510, 101 Anz. 186, 
cert. den. 87 S.Q 784, 385 U.S. 1043, 17 LEd2d 
687—State v. Moreno, 625 P.2d 320, 128 Anz. 257. 

State ex rel. Babbitt v. Arnold, 548 P.2d 426, 26 
ArizApp. 333. 

■L—Davis v. State, 440 S.W^d 244, 246 Aik. 838, 
cert den. 91 S.Ct. 2273, 403 U.S. 954, 29 L.Ed.2d 
865. 

iL—People v. Goig, 321 P.2d 143, 157 GA2d 515- 
Crest Catering Co. v. Superior Court of Los Ange¬ 
les County, 42 Cal-Rptr. 110, 398 PJd 15a 62 
G2d 274. 

do.—People v. Muffins, 532 P.2d 736, 188 Colo. 29. 
am.—State v Cascone, 487 A.2d 186, 195 Coon. 183. 

1—Duonnok) v. State, 397 A2d 126. 

G—Dani v. U.S., MuroApp, 173 A.2d 736-West- 
inghouse Elec. Corp. v. City of Burlington, Vt., 
CA, 351 F.2d 762, 122 U.S.App.D.C 65, on 
remand, D.G, 246 F.Snpp. 839. 
l—S outhern Life & Health Ins. Co v. Medley, App., 
161 So.2d 19. 

u—Roberts v. Green way, 211 S.E.2d 764, 233 Ga. 
473, 

.—People v. Ryan, 189 N.E.2d 763, 40 m. App 2d 
352, revd. on oth. grds. 197 N.E.2d 15, 30 m.2d 
456. 

i—Matter of Wood, 358 N.E.2d 128, 265 Ind. 616. 

Stanley v. State, App., 435 N.E.2d 54. 

-—Mercantile Credit Corp. v. Engstrom’s of Alexan¬ 
dria, Inc., App^ 223 So.2d 428. 
ion.—State v. Warren, 89 N.W.2d 702, 252 Mum. 
261—Sprader v. Mnefier, 130 N.W.2d 147, 269 
Minn. 25. 

iss.—Butler v. State, 24S SoJd 605. 
o.—State v. Swinburne, 324 S.W.2d 746. 

Y.—In re Frangeline’s Wffi. 222 N.Y.S2d 39, 14 
A.D.2d 420—Johnson v. Johnson, 268 N.YA2d 
403, 25 AD.2d 672-Beder v. HHdan Clown Con¬ 
tainer Corp., 271 N.Y.S.2d 373, 26 AJX2d 163- 
People v. Buthy, 326 N.Y.S^d 512, 38 AD.2d 10. 

Johnson v. Johnson, 263 N.YS.2d 404, 47 
Misc.2d 805, affd. 268 N.Y.S.2d 403, 25 AD.2d 
672—People v Wolf, 329 N.Y.S.2d 291, 69 Misc.2d 
256, afTd. 333 NY.S.2d 299, 39 AD.2d 864. 
bio-Lambdin v. Leopard, 251 N.E.2d 165, 20 Ohio 
Misc. 189. 


Or.—State ex rei. Calley v. Olsen, 532 P 2d 23a 271 Or. 
369. 

Tex.—Ekrise Bauer A Associa t es, Inc. v. Electronic 
Realty Associates, Inc, Crv.App., 621 S.W.2d 20a 
err. ref. no rev. err. 

Wis.—Alexander v. Fanners Mut Auto. Ins. Co, 132 
N.W.2d 373, 25 Wh.2d 623. 

Acts held not to constitute waiver 

US.—Tiltotson v. Boughner, C.A.HL, 350 F2d 663 
U.S v. Prebtsh, D.C.Ffa, 290 FSupp. 268. 
Padovani v. Liggett 4 Myers Tobacco Co., D.C. 
N.Y., 23 F.R.D. 255—In re Scranton Corp, D.C 
Pa., 37 F.R.D. 465. 

Cal.—Rigolfi v. Superior Court In and For Alameda 
County, 30 CaLRptr. 317, 215 CA.2d 497. 

Cob.—Young v. Colorado Nat. Bank of Denver, 365 
P.2d 701, 148 Colo. 104—Week v. District Court of 
Second Judicial Dot., 408 P.2d 987, 158 Colo. 521. 

I1L—Webb v. Quincy City Lmes, Inc, 219 N R2d 165, 
73 HLApp.2d 405. 

Iowa—Martin v. Cafer, 138 N W.2d 71,258 Iowa 176— 
Rutten v. Investors Life Ins. Co. of Iowa, 140 
N.W.2d 101, 258 Iowa 749. 

Md.—State v. Pratt, 398 A2d 421, 284 Md. 516. 

Mum.—State v. Fontana, 152 NW.2d 503, 277 Mnrn 
286. 

Miss.—Dennis v. Pnsock, 181 So.2d 125, 254 Miss, 574, 
app after remand 221 So 2d 706. 

Mo.—Waeckeriey v Colonial Baking Co., 67 S.W.2d 
779, 228 Mo App. 1185—State ex rel. Goozenbach 
v. Eberwein, App, 655 S.W 2d 794. 

Nev —Nichter v. Ednustou, 407 P 2d 721, 81 Nev. 606. 

NJ.—D v. D., 260 A 2d 255, 108 NJ.Super. 149. 

N.M.—State ex rel Miller v Tackett, 361 P 2d 724, 68 
N.M. 318. 

N.Y.—Baxter v. Baxter, 169 N Y.SJd 871, II MiseJd 
69—Bbukie v. Borden Co., 262 N.Y5 2d 8, 47 
Misc.2d 180 

N.C—Gustafson v Gustafson, 158 S.E.2d 619, 272 
N.C. 451 

Ohio—Wakfroann v WaJdmann, 358 N.R2d 521, 48 
Ohio St .2d 176, 2 0.0.3d 373. 

Or.—State v. McGrow, 610 P 2d 1245, 46 Or.App 123. 

Pa.—Com. v. Hutchinson, 434 A-M 740, 290 Pa-Super. 
254. 

Tex.—Cruz v. State, CrApp., 586 S.W.2d 861, 

Wash.—Gooldy v. Golden Gram Trucking Co„ 419 
P.2d 581 69 Wash.2d 610. 

Determination as to waiver made by coart 

Tex.—Roy Mitchell Contracting Co. v. Mueller Co., 
CSv.App., 326 S.W.2d 521 err. ref. no rev. err. 

32, U.S.—U-S. v. Butler, D.C.Va^ 167 F.Supp. 101 

Cal.—Tocbcnsen v. Family Life Ins Co., 329 P 2d 596, 
163 C.A2d 401. 

Colo.—’Week v. District Court of Second Judicial DisL, 
408 P.2d 987, 158 Colo. 521. 

Ind,—Baker v. Whittaker, 182 N.Eld 441 133 Ind. 
App, 347. 

Mian.—GJ.S. died fa State v. Tahash. 154 N.W.2d 
200, 205, 278 Mina. 301 

N.Y.—In re B, 335 NY.S.2d 535, 71 Misc.2d 176. 

Ohio—Petition of Loewenthal, 134 KE.2d 158, 101 
Ohio App. 355. 

Clear proof 

U.S.—International Business Machines Corp. v. Sperry 
Rand Coqx, D.C.DeL, 44 F.R.D. 10. 

Barden of proof 

S.D.—Hogue v. Massa, 123 N.W.2d 131, 80 SJ>. 319. 

Question of waiver depends on facts of each 
case ob trial 

N.G—Capps v. Lynch, 116 Si2d 137, 253 N.G 18. 

Wash—Phipps v. Sasser, 445 P.2d 624, 74 Washed 
439. 

Writtea consent to Mood test as waiver 

Kan.—Williams v. Hendrickson, 371 P.2d 188, 189 
Kan. 673. 

Implied intention, fairness, and consistency as 
factors to be considered 

U.S.—In re Scranton Corp., D.GPa., 37 F.R.D. 465. 
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Inconsis tent confect 

Ind.—Collins v. Bur, 268 NE2d 95, 256 lad. 230. 
Privilege claimed and not waived 
US.—In re Grand Jury Proceedings, CA.Tcjl, 517 
F.2d 666, reh dea. 512 F.2d 815, two cases. 

Bask ekm c ats 

Ariz.—U S. v. Catalanotto, 468 F.Supp. 503. 

33. U S.—Boyd v Wnsky, D.CMich., 228 F-Supp. 9. 
CaL—People v. Rocco, 98 CaLRptr. 365, 21 CA.3d 96. 
Colo.—Week v. District Court of Second Judicial Disc., 
408 P 2d 987, 158 Cob. 521 
Mo.—State ex rel. WiBuuns v. Vardemtn, App., 422 
S W.2d 400. 

N.Y.—Hughes v. Kackas, 161 N.Y.SJd 541, 3 A.D.2d 
402. 

Ohio—Petition of Loewenthal, 134 N.E.2d 158, 101 
Ohio App. 355. 

Involuntary waiver under statute 

Mich —Eberie v. Savon Food Stores, Inc., 186 N.W.2d 
837, 30 Mich.App. 496. 
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36. U.S.—Sedco Intern., S. A. v Cary, CA-Iowa, 683 
F.2d 1201, cert dea 103 S.Ct 379, 459 U.S. 1017, 
74 L.Ed.2d 512. 

Hayroes v. Smith, D.GN.Y., 73 F.R.D. 572. 
Cob —CJS. quoted fa Conyers v. Massa, App„ 512 
P.2d 283, 284. 

DeL—Texaco, Inc. v. Phoenix Sted Crept, Ol, 264 
A.2d 523. 

D C —Westmghoose Elec. Corp. v. City of Burlington, 
Vt„ C.A., 351 F.2d 762, 122 U.S.App.D.C 65, on 
remand, D.C, 246 F.Supp. 839. 

Dowd v. Calabrese, D.G, 101 F.R.D. 427. 

Fla.—TTbado v Brees, App., 212 So.2d 61. 

N.Y —People v. Wolf, 333 N.Y.S.2d 299, 39 A.D.2d 
864. 

Or.—Stark Street Properties, Inc. v. Teufel, 562 P.2d 
531, 277 Or. 649. 

Other statem ent! of rate 

(3) Similar statements 

U.S.—U.S. v. Jacobs, D.GCaL, 322 F.Supp. 1299. 
Waiver held not shown 
U S—U.S. V. Jacobs, D.GCaL, 322 F.Supp. 1299. 

CaL—Carlton v. Superior Court for Los Angeles Coun¬ 
ty, 67 CslRptr. 568, 261 C.A_2d 282, reh. den. 68 
CaLRptr. 469, 261 GA.2d 282. 

Fla.—Ippofito v. Brener, 89 So. 2d 650. 

NJ.—State v. Kociolek, 129 A.2d 417, 23 NJ. 400. 
Disclosure of fact of c o nmnmfe atfon wot waiver 
CaL—Mitchell v. Superior Court (Shell OB Ox), 208 
CaI.Rptr. 886, 691 P.2d 642, 37 G3d 591. 

Spouses seeking affirmative refief 

Cal—Rinehart v. Fust Cupertino Co, 317 P.2d 3a 154 
C.AJd 841 

Exchange of medical reports 

D.G—Fisher v. Small, MmLApfs 166 AJd 744. 

slid- 

nospnu recore boc oi>uowif 
Mass.—Usen v. Usen, 269 N.EL2d 441 359 Mam. 453. 
Disclosure of source by journalist in new s paper 
article 

Md.—Tofeni v. State, 465 A.2d 413, 297 Md. 165. 
NJ.—In re Bridge, 295 A.2d 3, 120 NJSuper. 46a 
cert. den. 93 SXX 1500, 410 US 991, 36 UEdJd 
189. 

Docnments 

U.S.—Gorzeguo v. Maguire, D.GN.Y., 62 F.R.D. 617. 

CSeat pebfidy ques tio ni ng Ms attorney’s com¬ 
petence 

U.S.—Tasby v. VS, GAAik., 504 FJd 331 cert. den. 
95 S.Ct 811, 419 U^. 1125, 42 L.Ed2d 826. 

Waived to ex tent of rdeasaa 
N.H.—In re Doe, 465 A.2d 924, 123 N.H. 634. 
Releasing hospital records to insarer not waiver 
Mo.—State ex rd. Goozenbach v. Eberwein, App^ 653 
S.W.2d 794. 
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37. U.S —Willard C Beach Air Brush Co v General 
Motors Corp, DC.NJ., 118 F.Supp 242, affd, 
C.A., 214 F.2d 664—Boyd v. Wrisley, D.C Mich, 
228 F.Supp. 9. 

Mattson v. Pennsylvania R. Co, DCOhio, 43 
F.R.D. 523. 

Cal.—In re Morgan’s Estate, 37 Cal.Rptr 160, 225 
C.A.2d 156—Klang v. Shell Oil Co, 95 Cal Rptr. 
265, 17 CA.3d 933. 

Conn.—State v. Saia, 372 A.2d 144, 172 Conn 37. 
Iowa—GJ.S. cited in State v. Mayhew, 170 N.W.2d 
609, 616, app after remand 183 NW.2d 723. 
Kan.—State v. Cofer, 353 P.2d 795, 187 Kan. 82 
Minn.—State ex rel. Schuler v Tahash, 154 N.W.2d 
200, 278 Minn. 302 
Mo.—State v. Burchett, 302 S.W.2d 9. 

N.Y.—Hughes v. Kaekas, 162 N.Y S 2d 541, 3 A.D 2d 
402—In re Frangehne’s Will, 222 N Y.S 2d 39, 14 
A.D.2d 420. 

Sherman v Hoffman, 192 N.Y S 2d 214, 19 
Misc.2d 895. 

N.C—Capps v. Lynch, 116 SK2d 137, 253 N.C. 18. 

Claim for Workmen's Compensation 

(2) Other instances. 

Mich.—La Count v. Von Platen-Fox Co., 220 N.W. 
697, 243 Mich. 250. 

N.M.—State ex rel. Miller v. Tackett, 361 P.2d 724, 68 
N.M. 318 

38. U.S.—U. S. v. Miller, CA.Fla., 660 F.2d 563, op 
mod. and reh. den. 675 F.2d 711, op. vac. 685 
F.2d 123. 

Lind v Canada Dry Corp., D.CMinn., 283 
F.Supp. 861. 

Colo.—State Compensation Ins. Fund v. Foulds, 445 
P.2d 716, 167 Colo. 123. 

D.C.—Wender v. United Services Auto. Ass’n, App., 
434 A.2d 1372. 

Fla.—Hamilton v. Hamilton Steel Corp., App. 4 Dist., 
409 So.2d 1111. 

UL—People v. O’Connor, 345 N E.2d 520, 37 IU.App.3d 
310. 

Ind,—In re Beck’s Estate, 240 N.E.2d 88, 143 Ind.App. 
291. 

Neb.—Scofield v. Haskell, 142 N.W.2d 597, 180 Neb. 
324. 

N.Y.—People v. Northrop, 287 N.Y.S.2d 987, 29 
A.D.2d 895, 

Pa.—In re BaU’s Trust, 40 D. & C 2d 449, 16 Fiduciary 
647, exceptions dism. 17 Fiduciary 181. 

Tex.—Jackson v. State, App., 624 S.W.2d 306. 

Wash.—Kammerer v. Western Gear Corp., 635 P 2d 
708, 96 Wash.2d 416 
Hospital records 
(4) Other matters. 

Miss.—City of Bay St. Louis v, Johnston, 222 So 2d 
841. 

S.D.—Hogue v. Massa, 123 N.W.2d 131, 80 S.D. 319, 5 
A.L.R.3d 1236. 

Extent of waiyer 

Alaska—Lewis v. State, 565 P.2d 846. 

39. U.S.—International Business Machines Corp. v. 
Sperry Rand Corp., D.GDel., 44 F.R.D. 10. 

La.—Davis v. Poelman, App., 178 So.2d 306, writ 
issued 179 So.2d 432, 248 La. 448. 

McL—Beckette v. State, 355 A.2d 515, 31 Md.App. 85. 

Hospital records 

Minn.—Derrick v. St Paul City Ry. Co., 89 N.W.2d 
629, 252 Mmn. 102. 
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42. Cal.—San Francisco Unified School Dist. v. Supe¬ 
rior Court for City and County of San Francisco, 
11 CaLRptr. 373, 359 P.2d 925, 55 C.2d 451, 82 
A.L.R.2d 1156. 

Riggs v. Riggs, 35 Cal .Rptr. 793, 223 C.A.2d 
594. , 

N.Y.—Koump v. Smith, 250 N.E.2d 857, 25 N.Y.2d 
,287, 303 N.YJS2d 858. 

43. U.S.—Boyd v. Wrisley, D.CMich., 228 F.Supp. 
9—Hardy v. Riser, D.CMiss., 309 F.Supp. 1234. 


Ill —Tylitzki v. Triple X Service, Inc, 261 N.E2d 533, 
126 111 App. 2d 144 

Ohio—Kassow v, Robertson, 143 N E2d 926 
Okl.—Avery v. Nelson, 455 P.2d 75. 

Or.—Nielson v Bryson, 477 P2d 714, 257 Or. 179 
S D.—C.J.S. cited in Hogue v. Massa, 123 N W 2d 131, 
134, 80 S.D 319, 5 A L.R.3d 1236 
Wash.—Bond v. Independent Order of Foresters, 421 
P 2d 351, 69 Wash.2d 879, 25 A.L R 3d 1394— 
Phipps v Sasser, 445 P.2d 624, 74 Wash.2d 439 

44. Ga.—Boggess v. Aetna Life Ins Co., 196 S E.2d 
172, 128 Ga.App. 190 

45. U S.—Independent Productions Corp v Loew’s, 
Inc., D C.N.Y., 22 F R.D. 266-Honeywell, Inc. 
v. IMper Aircraft Corp, D.C.Pa., 50 F.R.D. 117 

Cal —Merritt v Superior Court for Los Angeles Coun¬ 
ty, 88 Cal Rptr. 337, 9 CA.3d 721. 

N M.—State ex rel New Mexico State Highway Com¬ 
mission v. Taira, 430 P.2d 773, 78 NM. 276. 

46. N Y.—People v Mahnsky, 232 N.Y S.2d 843, 36 
Misc.2d 204. 

47. Limited disclosure 

Cal.—In re Lifschutz, 85 Cal.Rptr. 829, 467 P 2d 557, 2 
C 3d 415, 44 A.L R.3d 1. 

Claim for benefits 

N Y.—Feggans v. Reliance Ins. Co of New York, 2 
Dept., 473 N.Y.S.2d 824, 100 A.D.2d 570. 
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59. US.—Leach v. Millers Life Ins. Co. of Tex., 
C A Miss, 400 F.2d 179. 

Ind—Boger v. Knnn, 228 N.E2d 426, 141 Ind App. 
418. 

Kan —Pyramid Life Ins. Co v Gleason Hospital, Inc., 
360 P.2d 858, 188 Kan 95 

N.C.—Capps v. Lynch, 116 S.E.2d 137, 253 N.C 18. 
Ohio—Federal Life & Cas. Co. v. Lisle, 172 N.E.2d 919, 
affd. 172 N E.2d 146 

Ronald v. Young, 187 N E.2d 74, 117 Ohio App 
362 

Wash—Randa v Bear, 312 P.2d 640, 50 Wash 2d 415. 
Inspection of records 
(2) Other matters 

U.S.—Reserve Life Ins. Co v. Davis Hospital, Inc., 
D.C.N.C., 36 F.R.D. 434. 

Agreement to physician's examination 

Ohio—York v. Roberts, 460 N.R2d 327, 9 Ohio 
Misc.2d 21, 9 O.B.R. 622. 

60. N Y.—Greene v. New England Mut. Life Ins Co., 
437 N.Y.S.2d 844, 108 Misc2d 540 

A form consent by a patientlitigant 
waiving a psychotherapist-privilege is 
to be strictly construed against the 
supplier of the form, 60,5 so that the 
waiver encompasses only that which 
clearly appears on its face. 6010 

60.5. Cal.—Roberts v Superior Court of Butte Coun¬ 
ty, 107 Cal.Rptr. 309, 508 P.2d 309, 9 C3d 330. 

60.10. Consent relating to physical condition 
not waiyer of psychotherapist priyilege 

Cal.—Roberts v. Superior Court of Butte County, 107 
Cal Rptr. 309, 508 P.2d 309, 9 G3d 330. 

62. Ind.—Collins v. Bair, 268 N.E.2d 95, 256 Ind. 
230. 

Mont.—Callahan v. Burton, 487 P.2d 515, 157 Mont. 
513. 

Effect of medical records deposition 
U.S.—Hammonds v. Aetna Cas. & Sur. Co, D.C.Ohio, 
243 F.Supp. 793. 

A statement in a deposition which 
does not set forth confidential data is 
not a waiver of the attorney client 
privilege. 66,5 
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66.5. Existence of legal opinions ? 

Mont —State ex rel. Union Oil Co. of Cal. v iw 
Court of Eighth Judicial Dist In and ForCW 
County, 503 P.2d 1008, 160 Mont 229. 

The use by a client of an elect** 
cally recorded statement to an atfc, 
ney to refresh his recollection prior* 
the taking of his disposition does $ 
waive the privilege so as to require k 
production under a statute relating* 
a witness’ use of a writing to refrafc 
his memory. 6610 

66.10. Cal.—Sullivan v. Superior Court for Su Ik 
teo County, 105 Cal.Rptr. 241, 29 CAjd# 

69. U S —Mariner v. Great Lakes Dre dge ft 
Co, D C Ohio, 202 F Supp. 430—Dexter v. Ut 
D.CMiss., 306 F.Supp 415 

70. U.S —U.S. v. Woodall, C.A.Ala., 438 F.2d 13T 
cert den 91 S Ct 2262, 403 U.S. 933, 29 LEdi 
712. 

Cal.—Ex parte Cathey, 12 Cal Rptr. 762, 361 P2d« 
55 C.2d 679. 

Mo.—State ex rel. Kansas City Public Service Co. i 
Cowan, 203 S.W.2d 407, 356 Mo. 674—State c 
rel. McNutt v. Keet, 432 $.W.2d 597. 

Hammack v. White, App., 464 S W.2d 52a 
N.Y.—In re Saxl’s Estate, 211 N.Y S.2d 524,; 
Misc.2d 658—In re Hart’s Estate, 279 N.YSJ 
119, 53 Misc.2d 555, affd. 292 N.Y.S 2d 1017, 
A.D 2d 781. 

Implied waiyer where patient pleads physic 
condition 

Colo.—Jimerson v. Prendergast, App., 697 P.2d % 

Injecting issue whose resolution requires ink 
mation 

D.C.—Byers v. Burleson, D.C., 100 F R.D. 436. 
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72. U.S —Padovani v. Liggett & Myers Tobacco C 
D C.N.Y., 23 F.R.D. 255. 

N.Y.—Knger v. Holland Furnace Co., 208 N.Y.S. 
285, 12 A.D.2d 44. 

Ohio—State ex rel. Lambdin v. Brenton, 254 N£ 
681, 21 Ohio St.2d 21. 

Defense of insanity 

Minn.—State v. Fontana, 152 N.W.2d 503, 277 Ms 
286 

76. U.S.—Love v. U.S., C.A.N.D., 386 F,2d 260, a 
den. 88 SCt. 1111, 390 U.S. 985, 19 LEd 
1256—Young v. Taylor, GA-Utah, 466 F.2d 13 
—U.S. v. King, C.A.C 0 I 0 , 484 F.2d 924, a 
den. 94 S.Ct. 1607, 416 U.S. 904, 40LEcL2dl 

Hercules, Inc v. Exxon Corp., D.CDcL, < 
F Supp. 136. 

Ark—Montgomery v First Nat. Bank of Newport,' 
S.W.2d 299, 246 Ark. 502. 

Cal.—Cope v. Cope, 40 Cal.Rptr. 917, 230 CA 
218—Steams v. Los Angeles City School Dist, 
Cal.Rptr. 482, 244 CA.2d 696, 21 A.LR.M1 
Ill.—People v. Watson, 395 N R2d 682, 32 M.Dec. 4 
76 Ill.App.3d 931. 

La.—State v. Bolton, 408 So.2d 250. 

NJ —Balazinski v. Lebid, 168 A.2d 209, 65 NJiuj 
‘ 483. 

N.Y —In re Cavanagh's Will, 218 N.Y.S.2d 241, 
A.D.2d 175, affd. 191 N.E.2d 289, 13 N.YJd« 
240 N.Y.S.2d 757. 

Wood v. Wood, 245 N.Y.S.2d 800, 41 Mac 
95, 112, mod. on oth. grds. 253 N.Y.SJd 204, 
A.D.2d 660, affd. 209 N.E.2d 709, 16 N.Y.2d 
262 N.Y.S.2d 86, 13 A.L.R 3d 1401, cert. den. 
S.Ct. 1197, 383 U.S. 943,16 LEd.2d 206. certc 
86 S.Ct. 1861, 384 U.S. 971, 16 L.Ed.2d t 
N.D.—State v3 Henderson, 156 N.W.2d 700. 

Tex.—Hudson v. Smith, Gv.App, 391 S.W.2d 441, 
ref. no rev. err. 

77. Ariz —Throop v. F. E. Young & Co., 3821 
560, 94 Ariz. 146. 
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Cal.—Riggs v Rjggs. 35 Cal Rptr 793. 223 C A 2d 
594—Cope v. Cope, 40 Cal Rptr 937, 230 C A 2d 
218 

Conn —State v Vennard, 270 A 2d 837, 159 Conn 355, 
cert den 91 SCt 576, 400 US 1011, 27 L Ed 2d 
625. 

fnd -In re Beck’s Estate, 240 X E 2d 88. 143 Ind App 
291 

Iowa—Shepherd v McGinnis, 131 N W 2d 475, 25~* 
Iowa 35—Harter v State, 149 N W 2d 827, 260 
Iowa 605. 

Neb —Momnger v Monmger, 276 N W 2d 100, 202 
Neb 494 

N Y—People v Runion, 170 N Y.S.2d 836, 3 N Y2d 
637, 148 N E 2d 165, cert den 78 S.Ct 1003, 356 
US 963, 2 L Ed 2d 1070 
Hughes v Kackas, 161 N.YS2d 541, 3 AD 2d 
402 

NC—Capps v Lynch, 116 S E.2d 137, 253 NC, 18 
State v. Bryant, 167 S E 2d 841, 5 N C.App. 21 
Objection held timely 

Mich —People v. Wasker, 91 N W,2d 866, 353 Mich 
447. 

Where patients not parties and not present at trial 
failure to claim privilege is not deemed waiver 
Iowa—Shepherd v McGinnis, 131 NW2d 475, 257 
Iowa 35 

78. US—U.S v Fisher, CANY, 518 F2d 836, 
cert, den 96 S Ct 565, 423 U.S. 1033, 46 L Ed 2d 
407 

Fla.—Tibado v Brees, App, 212 So.2d 61 
Mich.—People v Moore, 293 N.W 2d 700, 96 Mich. 
App. 754 

Mo—Coleman v Coleman, App, 318 SW2d 378. 
Ohio—Pendleton v Pendleton, 145 N.E2d 485, 103 
Ohio App 345 

Pa—In re Vidmer, 442 A 2d 1203, 65 Pa Cmwlth 562, 
affd., 444 A.2d 100, 497 Pa. 642 

79. Cal.—Markwell v Sykes, 343 P2d 769, 173 
CA 2d 642 

D C.—U S v Amercian Tel and Tel Co, D C , 524 
FSupp. 1381. 

The rule has been applied with re¬ 
spect to confidential communications to 
other persons . 795 
793. Accountant 

US.—U.S V Gurtner, CACaL, 474 F.2d 297, 

80. N Y —Krughkov v. Kruglikov, 217 N.Y.SJd 845, 
app. dism. 226 NYS.2d 931, 16 A D.2d 735. 
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Failure to demand disclosure of in¬ 
formant. The failure of defendant in 
a criminal prosecution to demand dis¬ 
closure of informant’s identity consti¬ 
tutes a waiver of the objection . 83 5 

833. Cal—People v Woo Mee Foo, 323 P.2d 1071, 
159 CA.2d 429—People v Campuzano, 61 Cal 
Rptr 695, 254 C.A.2d 52. 

Md—McCoy v State, 140 A2d 689, 216 Md. 332. 
84, U.S.—Bucks County Bank & Trust Co v Storck, 
D GHawaii, 297 F.Supp. 1122 
Ariz.—State v Holsinger, 601 P.2d 1054, 124 Anz. 18 
Conn.—Rienzo v Santangelo, 279 A 2d 565, 160 Conn 
391. 

Iowa-State v Hollins, 184 N.W 2d 676. 

Mich—CJS. cited in People v. Nickopoulous, 182 
N.W 2d 83, 85, 26 Mich.App. 297. 

NJ.—State v Kociolek, 129 A.2d 417, 23 NJ 400. 
Old.—Avery v. Nelson, 455 P.2d 75. 

86 . NY.—People v. Wilkins, 480 N E.2d 373, 65 
N.Y 2d 172, 490 N Y.S.2d 759 disavowing fcate of 
Florida v Axelson, 80 Misc.2d 419, 363 N Y.S.2d 
200 

Wash.—Phipps v. Sasser, 445 P.2d 624, 74 Wash.2d 
439. 

87. Wyo.—CJS. quoted at length in Chamberlain v. 
State, 348 P 2d 280, 286 


88. Fla —Kerim v State, 352 So 2d 45 
Ga-Kellar v State, 175 SE 2d 654, 226 Ga 432 
Kan.—State v Johnson, 573 P 2d 994, 223 Kan 23 7 
Mich —People v Green, 151 N W 2d 834, 7 Mich.App 

346 

Mo —CJS. cited in State v BJedsoe, 325 S W 2d 7 62, 
766 

CJS. cited in State v Pendergras, App, 621 
S W 2d 68, 71 

N Y —Oppenheimer v Oppenhomer, 205 N Y S.2d 
936, 31 A.D 2d 1006, affd 182 N E.2d 119, 22“' 
N Y S2d 448, 11 N.Y 2d 838 
Oki—Young v State, Cr. 533 P2d 1403 
Or—State v. Schwr, 615 P 2d 1147, 47 Or App 1075 
Wash —Swearingen \ Vik, 322 P2d 876, 51 Wash 2d 
84? 

89. US—Armstrong v U.S , C.A Tex , 440 F 2d 65g 

Lee Nat. Carp, v. Deramus, D.GDel, 313 
FSupp 224 

Ark -Jacobs v Sate, 484 S W 2d 343, 253 Ark 35. 
Cal.—Agnew v Superior Court In and For Los Angeks 
County, 320 P.2d 158, 156 C A 2d 838—Stearns v 
Los Angeks City School Dist, 53 CaLRptr 482, 
244 C A 2d 696, 21 A.L.R.3d 164. 

Ill.—People v. Peasiee, 287 N.E.2d 309, 7 Ill.App 3d 
312 

Iowa—Kan tans v Kantans, 169 N W2d 824. 

Kan —Cranston v. Stewart, 334 P.2d 337, 184 Kan 99 
Md —Hamson v State, 345 A.2d 830, 276 Md 122 
Minn —Swanson v. Dommng, 86 N.W 2d 716, 251 
Minn IlO—State ex rel Schuler \ Tahash, 154 
N W.2d 200, 278 Minn 302. 

Mo—Johnson v State, 479 S W2d 416 
Mont —State ex rel Union Oil Co of Cal. v District 
Court of Eighth Judicial Dist In and For Cascade 
County, 503 P2d 1008, 160 Mont 229 
N.Y-People v. Yamm, 257 N.Y S 2d 11, 45 Misc.2d 
407 

Ohio—State v Cnssman, 287 N E2d 642, 31 Ohio 
App.2d 170—Walsh v. Barcelona Associates, Inc, 
476 N E.2d 1090, 16 Ohio App 3d 470, 16 O B.R. 
553 

Client turning states evidence against codefend¬ 
ant 

Mich —People > Bortnik, 184 N W.2d 275, 28 Mich. 
App 198 

Rule inapplicable where trial counsel testifies 

Ohio—Netzley v. Nationwide Mut Ins. Co, 296 N E2d 
550, 34 Ohio App 2d 65. 

Examination before trial 

U.S—Goldman, Sachs & Co. v. Blondis, DC.Ill., 412 
FSupp 286 
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90. US.—Hardy v. Riser, D.C.Miss., 309 F.Supp. 
1234 

Anz—Patama v. Silverstone, 415 P.2d 139, 3 Ariz.App. 
424 

Cal—People v. Scherr, 77 Cal Rptr. 35, 272 C.A.2d 
165, 

Colo— Mauro v. Tracy, 380 P.2d 570, 152 Colo 106. 
Ind.—Newkirk v Rothrock, 293 N,E2d 550, 155 Ind. 
App. 503. 

Iowa—CJS. dted in Shepherd v McGinnis, 131 
N.W 2d 475, 481, 257 Iowa 35—Barnard v Cedar 
Rapids City Cab Co, 133 NW2d 884, 257 Iowa 
734. 

N Y.—Trotta v. Ward Baking Co., 249 N.YS.2d 262, 
21 A.D.2d 701. 

Lynch v. Lewis County, 326 N.YSJd 243, 68 
Misc 2d 243 

NC—Capps v Lynch, 116 S.E2d 137, 253 N.C. 18. 
Ohio—Petition of Loewenthal, 134 N.E2d 158, 101 
Ohio App. 355—Rainey v. Mets, 210 N.E2d 449, 3 
Ohio App 2d 329. 

Wash.—Randa v Bear, 312 P.2d 64a 50 Wash 2d 415 

Exhibiting injury 

Miss—Dennis v Prisock, 181 So.2d 125, 254 Miss, 574, 
app. after remand 221 So.2d 706. 
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91. Mich—People v Bortnik. 184 N.W.2d 275, 28 
Mxh App 198. 

N J -Brogan v Passaic Daily News, 123 A.2d 473, 22 
NJ 139 

92. N D —State v. Headmen, 156 N.W.2d 700. 
Ohio—Cuthbertson v, Cincinnati Union Terminal. 145 

N.E2d 467, 103 Ohio App 385, 71 A.L.IL2d 
1-mack v Port, Inc., 202 N.E2d 638, 120 Ohio 
App 369. 

Or —Nielsen v Bryson, 477 P.2d 714, 257 Or. 179. 
Not exdnsfre means of wmrear 
SD—Hogue v Massa, 123NW2d 131, 80S.D 319,5 
A L.R 3d 1236 

However, testimony about an event 
should not be construed as a waiver of 
a privilege merely because the subject 
matter of the testimony may also have 
been discussed in privileged communi¬ 
cation . 923 

923 Mass —Com v Goldman, 480 N.EJd 1023, 395 
Mass 495, cert den. 106 SO 236, 88 LEd.2d 

237. 

N Y -People v. Lynch, 244 N E2d 29, 23 N.Y.2d 262, 
296 N Y.S.2d 327. 

93. Fla.—Watson v State, 190 So.2d 161, cert. den. 
88 S.Ct. 339, 389 US. .960, 19 LEdJd 369. 

Ohio—In re Roberto, 151 NE2d 37, 106 Ohio App. 
303 

Testimony on cras-exAmination 
Ohio—Black v. Port, Inc., 202 N.E2d 638, 120 Ohio 
App 369 

94. Wash-Randa v. Bear, 312 P 2d 640, 50 Wash.2d 
415. 

96. Minn.—Roeder v North Am. Life Ins. Co. of 
Chicago, 106 N.W 2d 624, 259 Minn. 168. 

NC-Capps v. Lynch, 116 S.E2d 137, 253 N.C 18. 
Ohio—In re Roberto, 151 N.E2d 37, 106 Ohio App. 
303 

Old.—Since the pabticstk* of Corps dark Seamdnm 

the case of Hudson v. Blanchard, OkL, 294 P.2d 
554 expressly requiring testimony as to coaunumca- 
tiorts with the physician as a prerequisite for a 
waiver, has been overruled. Robinson v. Lane, 
Okl., 480 P.2d 620. 

Where the patient testifies as to his 
injuries and treatment by a physician 
he may waive the physidanpatient 
privilege although he does not testify 
as to communications with the physi¬ 
cian . 973 

97.5. OkL—Robinson v. Lane, 480 P.2d 620, overrul¬ 
ing Hudson v. Blanchard, 294 P.2d 554. 

98. U.S.—Hardy v. Riser, D.CMiss., 309 FSupp. 
1234. 

Iowa—Barnard v. Cedar Rapids City Cab Co., 133 
N.W,2d 884, 257 Iowa 734. 
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2. Miss—Bryan Bros. Packing Co. v Grubbs, 168 
So.2d 289, 251 Miss. SZ 

6. U S.—Von Eye v. Hammes, D.GMmn., 147 
FSupp. 174, affiL, GA n 245 FZd 756, 70 AX. 
R.2d 335. 

Iowa—CJS. dted hi Bradshaw v. Iowa Methodist 
Hospital, 115 N.WZd 816, 817, 253 Iowa 1360. 
Md.—Hamson v State, 34S A.2d 83a 276 Md. 122. 
Mum.—Briggs v. Chicago Great Western Ry. Co., 80 
N.W 2d 625, 248 Mmn. 418. 

N.Y.—MUeski v. Locker, 178 N.Y.S.2d 911,14 Misc.2d 
252. 

Ohio—Jenkins v. Metropolitan Life Ins. Co., 168 
N.E2d 625, 113 Ohio App. 163, aflftL 173 N£2d 
122, 171 Ohio St. 557 

9. Mo.—State v. Dixon, App., 668 S,W.2d 123. 

10. Or.—CJS. dted in State v Seiner, 615 PZd 
1147, 1150, 47 Or.App. 1075. 
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15. U.S.—Noggle v. Marshall, C.A.Ohio, 706 F2d 
1408, cert. den. 104 S.Q. 530, 464 U.S. 1010, 78 
L.Ed.2d 712. 

Cal.—People v Whitmore, 59 Cal.Rptr. 411, 251 
GA.2d 359 

Ga.—GJ.S. cited in Fields v. State, 144 S.E2d 339, 
342, 221 Ga. 307. 

HI.—People v. Newbury, 290 N.E2d 592, 53 Ill 2d 228, 
app after remand 316 N.E2d 559, 22 IU.App.3d 1. 
Ind.—Summerlin v. State, 271 N.E2d 411. 

N.Y.—People v. Smith, 451 N.E2d 157, 59 N Y.2d 156, 
464 N.Y.S.2d 399. 

N.C.—Hayes v. Ricard, 93 S.E2d 540, 244 N.C. 313— 
Capps v Lynch, 116 SE2d 137, 253 N.C. 18- 
Battle v. State, 174 S.E2d 299, 8 N.C.App. 192. 
Wash.—State v. Gregory, 488 P 2d 757, 79 Wash 2d 
637. 

Examination as to mental condition 

3a.—Fields v. State, 144 S.E2d 339, 221 Ga. 307. 

Vfinister 

[U.—People v. Byers, 296 N.E2d 621, 11 fll.App.3d 
277. 

Expert opinion in insanity defense 

Can.—State v. Pyle, 532 P.2d 1309, 216 Kan. 423. 
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16. Cal.—People v. Dubnn, 43 CaLRptr. 60, 232 
. C.A.2d 674. 

nd.—Collins v. Bair, 268 N.E2d 95, 256 Ind. 230. 
diss.—City of Laurel v. Upton, 175 So.2d 621, 253 
Miss. 380—Tarrants v. State, 236 So.2d 360, cert, 
den. 91 S.Ct. 907, 401 U.S. 920, 27 L.Ed.2d 823— 
Knighton v. Knighton, 253 So.2d 846. 

7. Ohio—City of Piqua v. Collett, App., 151 N.E.2d 
770. 

a.—Osborne v. Com., 204 S.E.2d 289, 214 Va. 691 
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